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CLVIII. 

The  TRIAL  of  Jofeph  Dawfon,  Edward  Forfeith,  Wil- 
liam May,  William  BiOiop,  James  Lewis,  and  John 
Sparkes,  at  tie  Old  Bailey,  fw  Felony  and  Piracy,  Odob. 
19.   1696.    8  Will.  III. 


,  Admlr.  Angl  ff. 

Tthe  SeJJiom  of  Oyer  and  Terminer,  and  Goal-De- 
livery^ held  for  our  Sovereign  Lord  the  King-,  fur 
the  jiirifdi^ion  of  the  Admiralty  of  England,  at 
Juflice-HaU  in  the  Old  Bailey,  in  the  Suburbs  of 
the  City  of  London,  on  Monday  the  i^th  Day 
of  Oftober,  in  the  Eighth  Tear  of  the  Reign  of 
our  jaid  Sovereign  Lord  King  William  the  Third, 

'.  over  f,ngland,  ^c.  before  the  Right  Honourable 
Edward  Rufiel,  Efq;  Henry  Prieftman,  Efq; 
Sir  Robert  Rich,  Knight  and  Baronet  ;  Sir 
George  Rooke,  Knight ;  Sir  John  Houblon, 
Knight  ;  and  James  Kendal,  Efq;  Cofnmijfioners 
for  Executing  and  Exercijing  the  Office  and  Place 
of  Lord  High  Admiral  of  England,  refpe£fively 
affigned  and  deputed ;  the  Right  Worfhipful  Sir 
Charles  Hedges,  Kt.  Do8or  of  Law,  Lieute- 
nant in  the  High  Court  of  Admiralty  0/ England, 
Commiffary-G eneral  of  our  Sovereign  Lord  the 
King,  and  Prefidcnt  and  Judge  of  the  faid  Court ; 
the  Right  Honourable  Sir  John  Holt,  Kt.  Lord 
Chief  Juftice  of  the  King'j  Bench  ;  Sir  George 
Treby,  Kt.  Lord  Chief  Juftice  of  the  Common 
Pleas ;  Sir  Edward  Ward,  Kt.  Lord  Chief  Ba- 
ron of  the  Exchequer  -,  Sir  Tho.  Rokeby,  Kt. 
and  one  of  the  Juftices  of  the  King'^  Bench  1 
Sir  Samuel  Eyre,  Kt.  another  of  the  Juftices  of 
the  King'j  Bench  ;  Sir  John  Turton,  Kt.  ano- 
ther of  the  Juftices  of  the  King'i  Bench  *,  Sir 
John  Powell,  Kt.  one  of  the  Jujlices  of  the 
Vol.  V. 


Common  Pleas  -,  Sir  Littleton  Powis,  Kt.  one 
of  the  Barons  o///?)^  Exchequer  •,  William  Bridge- 
man  and  Jofias  Burchet,  Efqs;  Secretaries  of°the 
Admiralty  0/ England  ;  Thomas  Lane,  William 
King,  and  John  Cooke,  refpeHively  DoElors  of 
Laws  ;  and  others  his  Majeftfs  Juftices  named  in 
the  faid  Commijfion. 

,IS  Majefty*s  CommifTioners  being 
then  and  there  met,  the  Commif- 
fion  was  read,  and  Proclama- 
tion made  for  Attendance  :  After 
which,  the  Gentlemen  of  the  Grand 

Jury  were  called  and  fworn,  and 

received  their  Charge  from  Sir  Charles  Hedges,  Kt. 
Judge  of  the  High  Court  of  Admiralty,  who  fee 
forth  unto  them  the  Nature  of  the  CommilTion, 
the  Extent  of  the  Jurifdiftion  of  the  Court,  and 
the  fubjeft  Matter  of  their  Enquiries. 

Then  the  Witnefles  for  the  King  being  fworn, 
the  Grand  Jury  withdrew,  and  after  a  little  Time 
returned,  finding  Billa  vera  againft  Henry  Every, 
not  yet  taken,  Jofeph  Dawfon,  Edward  Forfeith, 
Williajn  May,  William  Bijhop,  James  Lewis,  and 
John  Sparkes,  Prifoners,  for  felonioufly  and  pi- 
ratically taking,  and  carrying  away,  from  Per- 
fons  unknown,  a  certain  Ship  called  the  Gunfway., 
with  her  Tackle,  Apparel,  and  Furniture,  to  the 
Value  of  1000/.  and  Goods  to  the  Value  of 
110/.  together  with  looooo  Pieces  of  Eight,  and 
lOOQOO  Chequins,  upon  the  High  Seas,  ten 
B  Leagues 


5 8.  The  Trial  0/ Jofeph  Dawfod,  (\nii  others,     8  Will  III. 

from  the  Cape  St.  John's,  nt^r  Swat  in     forth    in   the  following  Trials:    But  the  Jury, 


Leagues  from  the  Cap^  u^.  j         „   ^   ,      ,  , 

the  Eajl-hidies.     Then  Bawfon,   Forfeith,    May, 

Bijhop,  Le-zvis,  and  Sparkes,  were  brought  to  the 

Bar,  and  their  Indiftment  was  read.  .    ,     „  -r 

yo^/-/^  dW^«  confefled  that  he  was  Guilty,     31ft  of  0/7ofer  following,  and  the  Pnfoners  were 
It  the  reft  pleaded  Not  Guilty,  and  put  them-     committed  upon  a  new  Warrant  for  feveral  other 


contrary  to  the  Expeftation  of  the  Court, 
brought  in  all  the  Prifoners  Not  Gidity  ;  where- 
upon  the  SelTions  was  adjourned  to  Saturday  the 


but 


felves  upon    their    Trials  •,    and    thereu^jon   the     Piracies. 
Petty  Jury  was  called,  and  the  Perfons,  whofe 
Names  follow,  were  fworn. 


PFilltam  Walker, 
John  Child, 
Edward  Leeds, 
Thomas  Clarke, 
Nathan  Green, 
Henry  Sherbrooke 


Benjamin  Dry, 
John  Sherbrooke, 
Samuel  Jackfon, 

I  Thomas  Emms, 
Henry  Hunter, 

.John  Hall. 


Then  the  King's  learned  Council  opened  the 
Indiftment,  i^c.  and  Dr.  Newton  made  a  Speech  -, 
which  is  as  follows. 

My  Lord,  and  Gentlemen  of  the  Jury, 

f-Tp  HE  Prifoners  are  indioled  for  Piracy,  in  Roh- 

X  hing  and  Plundering  the  Skip  Guniway,  he- 
longing  to  the  Great  Mogul  and  his  Subjects,  in  the 
Indian  ^c',^;,  to  a  very  great  Vahe. 

And  the  End  was  fuitable  to  their  Beginning 
jirfl  pra^ifed  thefe  Crimes  upon  their  own  Country 
men,  the  Englifh,  and  then  continued  them  on  to 
Strangers  and  Foreigners :  For  the  Ship  in  which  this 
Piracy  was  committed,  was  an  Englifh  Veffel,  ceiled 
the  Charles  the  Second,  belonging  to  federal  Mer- 
chants of  this  City,  deftgned  for  other  Ends,  and  a 
far  different  Voyage,  which  by  thefe  Criminals,  with 
the  Ajftflance  of  one  Every,  their  Captain,  in  all 
thefe  VUlanies,  was  feized  near  the  Groyn  in  Spain, 

having  firjl.  By 


they 


Die  Sabbati,  tricefimo  prlmo  Octobris,  An- 
noq;  Regni  Regis  Willielmi  I'erlii  Otlavo, 
Afinoq;  Domini  ib()b. 

TH  E  Court  being  fat  (at  which  were  prc- 
fent  Sir  Charles  Hedges  Judge  of  the  High 
Court  of  Admiralty,  the  Lord  Chief  Juftice  Holt, 
the  Lord .  Chief  Jullice  Trchy,  the  Lord  Chie'f 
Baron  Ward^  Mr.  Juftice  Rookbx,  Mr.  Juftice  Tur- 
ion,  Mr.  Juftice  Eyre,  Mr.  Baron  Powis,  Dr; 
Lane,  Dr.  King,  and  Dr.  Cook)  the  Court  pro- 
ceeded in  this  Manner. 

CI.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O  yes,  O  yes,  O  yes.  All  Manner  of 
Perfons  that  have  anything  more  to  do  at  this 
Sefllons,  draw  near  and  give  your  Attendance  : 
And  you  Sheriffs  of  the  City  of  London,  renirn 
the  feveral  Precepts  directed  to  you,  and  return- 
able here  this  Day,  upon  Pain  a.nd  Peril  that 
fhall  follow  thereon. 


[fthen  the  Grand  Jury  were  called 
the  Appearances  mark'd.'] 


over,  ana 


CI.  of  Arr.  Make  Proclamation. 

Cryer.  O  yes,  t?r.  The  Lords  the  King's  Ju- 
ftices  charge  and  command  all  Perfons  to  keep 
Silence  while  the  Charge  is  giving, 

7«  May,  1694.   from  which  Place., 

Force,  fet  Captain  Gibfon  the  Commander  on  Shore,     Tlie  Judge  of  the  Admirahy''s  Charge  to  the  Grand 


they  carried  off  the  Ship,  and  with  it  cotnmitted  many 
and  great  Piracies,  for  feveral  Tears  {as  will  appear 
in  the  Courfe  of  the  Evidence)  in  mojl  of  the  Parts  of 
the  known  World,  without  DiJlinHlion,  upon  all  Na- 
tions, and  Perfons  of  all  EAigions. 

Their  lafi  Piracy  was  this  in  //^^  Indies,  the  great- 
efl  in  it  felf,  and  like  to  he  the  mojl  pernicious  in  its 
Confequences,  efpecially  as  to  Trade,-  confidering  the 
Power  of  the  Great  Mogul,  and  the  natural  Inclina- 
tion of  the  Indians  to  Revenge:  But  they  are  now 
brought  hither  on  their  Trial,  and,  if  the  Matters  they 
are  charged  with,  fhall  he  proved,  to  receive  that 
Judgment  from  you,  their  Crime  deferves ;  and  that 
is  Piracy,  which  hy  fo  much  exceeds  Theft  or  Robbery 
at  Land,  as  the  Interefi  and  Concerns  of  Kingdoms 
and  Nations ,  are  above  thofe  of  private  Families, 
or  particular  Perfons :  For  fuffer  Pirates,  and  the 
Commerce  of  the  World  i7iufi  ceafe,  which  this  Na- 
tion has  defervedly  fo  great  a  Share  in,  and  reaps 
fuch  mighty  Advantage  by :  And  if  they  fjall  go 
away  unpunifhed,  1:  ben  it  is  known  whoje  Subje^s 
they  are,  the  Confequcr.cc  may  be,  to  involve  the  Na- 
tions concerned  in  War  and  Blood,  to  the  Deflruofion 
of  the  innocent  Englifli  in  thofe  Countries,  the  total 
Lofs  of  the  Indian  Trade,  and  thereby,  the  Impo- 
verifkment  of  this  Kingdotn. 


Jury  upon  this  Occafion. 

Sir  Charles  Hedges.     Gentlemen  of  the  Grand  Jury, 
r^i^'HE  Opinion  which  this  Court  had  of  the 

_|_  good  Intentions,  Abilities,  and  Integrity  of 
the  laft  Grand  Jury,  was  fo  fully  anfwered  at  our 
late  Meeting  in  this  Place,  that  1  am  confident 
all  good  En^.iflomen,  who  were  Witnelles  of  their 
Proceedings,  will  concur  in  giving  them  publick 
Thanks  for  the  good  Services  which  they  then 
performed :  I  wifh  that  all  others,  who  were 
concerrtfid  in  the  Difpatch  of  that  Day's  Bufinefs, 
had  the  like  Pretence  to  have  the  fame  ;  the  pub- 
lick  Juftice  of  the  Nation  would  not  then  have 
lain  under  any  Manner  of  Reproach,  neither  would 
you  have  had  this  farther  Trouble.  But  feeing 
that  it  hath  fo  happen'd,  it  is  become  abfolutely 
neceffary  that  a  farther  and  a  ftri£t  Enquiry  fhould 
be  made  after  thofe  Crimes  which  threaten,  and- 
tend  to  the  Deftruflion  of  our  Navigation  and 
Trade  ;  and  therefore  I  am  allured  ot  your  Pa- 
tience, whilft  I  fhew  ^ou  briefly, 


are,  which  you  are  to  en- 


The  "Witnefles  for  the  King, 


V12 


John  Dan, 


and  Philift  Middleton,  were  then  called  and  fworn, 
and  in  the  Opinion  of  the  Court  gave  a  full  Evi- 
dence againft  the  Prifoners,  which  was  very 
clearly  fumm'd  up  by  the  Lord  Chief  Juftice 
Holt  i    the  Tenour  whereof  is   particularly  fet 


1.  What  the  Crimes 
quire  after. 

2.  How  far  the  Jurifdiftion,  and  your  Power 
in  making  thefe  Enquiries,  doth  extend. 

3.  What  is  the  Duty  incumbent  on  yen  id 
this  behalf 

I.  As  to  the  Crimes,  I  ftiall  not  repeat  what 
was  mentioned  touching  all  the  Particulars  there- 
of, at  the  Opening  of  this  SefTions  \    but  ccnfin.-? 

mv 


dence 


ce,  have  Power  to  determine  whether  guilty 
ornoc  guilty,  condemn,  as  well  as  acquit. 


3 


1696.  O.B.         for  Felony  and  Piracy. 

my  Difcourfe  to  thofe,  which  I  find  by  the  Ca- 
lendar will,  at  this  Time,  necefTarily  fall  under 

your  Examination  -,    and  thole  are  Piracies  And'upon  this  Occafion,  feeing  mlnVwho  arc 

Now  Piracy  is  only  a  Sea-Term  for  Robbery,  upon  that  Service  are  prefent,  it  feems  fit  that 

Piracy  being  a  Robbery  committed  within  the  they  fhould  alfo  know  that  they  have  no  Power  to 

Jurifdiftion  of  the  Admiralty.     If  any  Man  be  do  more  or  lefs  than  what  is  agreeable  to  theEvi 

alTaulted  within  that  Junfdidlion,   and  his  Ship  dence  :    They  are  not  to  in^erpof-^  in  Points  of 

orGoods  violently  taken  away  without  a  legal  Au-  Law,  or  to  befwayed  by  any  Confideration  what 

thority,  this  is  Robbery  and  Piracy.    If  the  Ma-  foever,  but  what  Ihall  arife  from  the  Proofs  iudi 

riners  of  any  Ship  fhall  violently  difpofl"efs  the  cially  made;  they  are  indeed  Judcxes  of  the  Fadt 

Mafter,  and  afterwards  carry  away  the  Ship  it  but  they  are  not  arbitrary  ;  they  are  as  much  re* 

felf,  or  any  of  the  Goods,  or  Tackle,  Apparel,  ftrained  by  the  Diftates  of  Confcience,  informed 

or  Furniture,  wah  a  telonious  Intention,  in  any  and  convinced  by  reafonable  Proofs,  as 'the  Judges 


Place  where  the  Lord  Admiral  hath,  or  pretends 
to  have  Jurifdiftion,  this  is  alfo  Robbery  and 
Piracy.  The  Intention  will,  in  thefe  Cafes,  ap- 
pear, by  confidering  the  End  for  which  the 
Fa(5t    was    committed  •,    and    the  End   will    be 


on  the  Bench  are  by  the  Rules  of  Law. 

No  Man  can  believe  juft  as  he  lifts,  and  there- 
fore a  Determination,  or  Judgment  at  Will  and 
Pleafure,  will  never  be  thought  to  deferve  the 
Name  of  a  Verdid: :    For  whatever  may  be  pre- 


,        ,       ,  , .  -.-..^^  .     ^  yji  .iijan.v(.i    may  ue  pre- 

known,  it  the  Evidence  fhall  Ihew  you  what  hath     tended,    the  World  will  not  be  perfwaded  that 


been  done 

2.  Now  the  Jurifdi6lion  of  the  Admiralty  is 
declared,  and  defcribed  in  the  Statute,  and  Corn- 
million,  by  Virtue  of  v/hich  we  here  meet,  and 
is  extended  throughout  all  Seas,  and  the  Ports, 
Havens,  Creeks,  and  Rivers  beneath  the  firft 
Bridges  next  the  Sea,  even  unto  the 
Water-mark. 

The  Kingof  £/Zg/^«J  hath  not  only  an  Empire 
and  Sovereignty  over  the  Britifi  Seas,  but  alfo  an 
undoubted  Jurifdiftion,  and  Power,  in  Concur- 
rency with  other  Princes  and  States,  for  the 
Punifhmeiic  of  all  Piracies  and  Robberies  at  Sea, 
in  the  moft  remote  Parts  of  the  World  ;   fo  that 


higher 


a  Jury  hath  purfued  the  Diftates  of  Confcience, 
unlefs  fome  reafonable  Grounds  for  its  Proceedings 
fhall  appear  ;  and  therefore,  whenever  it  fhall 
happen  that  notorious  Malefadors  efcape  unpu- 
nilhed,  notwithftanding  that  in  the  Opinion  of 
moft  good  Men  there  was  a  full  and  fufficienc 
Evidence  for  their  Conviftion,  it  is  to  be  wilh- 
ed,  and  indeed  it  feems  to  me  to  be  necelTary, 
in  Cafes  that  relate  to  the  Laws  of  Nations,  that 
the  Reafons  which  induced  fuch  a  Determination, 
fhould  be  given  for  the  publick  Satisfaftion  i 
otherwife,  fince  Foreigners  look  upon  the  Decrees 
of  our  Courts  of  Juftice  as  the  Senfe  and  Judg- 
ment of  the  whole  Nation,  our  Enemies  will  be 


if  any  Perfon  whatfoever.  Native  or  Foreigner,  glad  to  find  an  Occafion  to  fay,  that  fuch  Mifcre 

Chriftian  or  Infidel,  Turk  or  Pagan,  with  whofe  ants  as  are  out  of  the  Proteftion  of  all  Laws,  and 

Country  we  have  no  War,  with  whom  we  hold  Civil  Government,    are  abetted   by  thofe  who 

Trade  and  Correfpondence,  and  are  in  Amity,  contend  for  the  Sovereignty  of  the  Seas      The 

Ihall  be  robbed  or  fpoiled,  in  the  narrow  Seas,  barbarous  Nations  will  reproach  us  as  being  a 

the  Mediterranean,  Atlantick,  Southern,  or  any  Harbour,  Receptacle,    and   a  Neft  of  Pirates  • 

other  Seas,    or  the  Branches  thereof,  either  on  and  our  Friends  will  wonder  to  hear  that  the  Ene- 

this  or  the  other  Side  of  the  Line,  it  is  Piracy  mies  of  Merchants  and  of  Mankind,  fliould  find  a 

within  the  Limits  of  your  Enquiry,  and  the  Cog-  Sanftuary  in  this  ancient  Place  of  Trade.     Nay, 

nizance  of  this  Court.  we  our  felves  cannot  but  confefs,  that  all  King- 

3.  Concerning  the  Duty  incumbent  upon  you  doms  and  Countries  who  have  fuffered  by  Englijh 

in  making    your   Enquiries,    and  Prefentments,  Pirates,  may,  for  Want  of  Redrefs  in  the  ordi- 

you  may  confider  that  there  is  a  great  Truft  and  nary  Courfe,  have  the  Pretence  of  Juftice,  and 

Authority  committed  to  you,  and  therefore  it  the  Colour  of  the  Laws  of  Nations  to  juftify 'their 

will  be  expeded    that   a  fuitable   Care    ftiould  making  Reprizals  upon  our  Merchants,   wherefo- 


be  had,  and  your  Power  executed  according  to 
a  well  regulated  Difcretion  :  As  you  are,  on  the 
one  hand,  to  take  Care  that  the  Court  be  not 
troubled,  nor  any  Man  put  in  Hazard  of  his 
Life,  through  any  frivolous,  or  malicious  Pro 


ever  they  ihall  meet  them  upon  the  Seas.  If  a 
Jury  happens  in  thefe  Cafes  to  be  too  fevere, 
there  is  Room  for  Mercy,  and  I  am  confident, 
that  upon  a  juft  Reprefentation,  the  InnocenC 
never  failed  of  obtaining  it ;    but  for  a  Fault, 
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fecution  -,    fo,  on  the  other  Side,  and  more  efpe-  Negledt,  or  Error  on  the  other  hand,  there  is  no 
cially  in  the  Cafes  of  great  and  publick  Offences,  Relief  for  injured  Foreigners,    but  by  their  car- 
you  are  to  ufe  your  utmoft  Endeavours,  that  Ju-  ving  out,  as  we  may  be  fure  they  will,  for  them- 
ftice,  the  Support  of  Government,  benotobftru-  felves,  fuch  a  Satisfaction,  upon  our  Merchants,  as 
dted  by  any  partial  Proceedings.  they  fhall  think  fit,  whenever  they  fhall  have  an 
You  are  not  obliged  in  all  Cafes  to  require  a  Opportunity  ;  and  fo  our  whole  Nation  muft  un- 
clear and  full  Evidence,  but  only  to  examine  till  avoidably  fuffer  both  in  Reputation  and  Intereft, 
you  find,  and  are  fatisfied  in  your  Confciences,  and  all  as  it  were  through  our  own  Default, 
that  there  is  fufficient  and  juft  Caufe  to  put  the         I  hope  what  hath  been  faid  upon  this  unexped- 
Party  accufed  upon  his  Trial.     You  cannot  con-  ed  Occafion,  will  not  be  looked  upon  as  intend- 
vift,  but  may  in  Effed  acquit  the  greateft  Cri-  ed  to  influence  any  Jury  ;  I  am  fure  it  is  far  from 
minals  ;  and  therefore,  if  you  do  but  find  Proofs  being  fo  defigned  ;    Religion,  Confcience,  Ho- 
cnough  to  create  a  Prefumption  againft  the  Party  nour,    common   Honefty,    Humanity,    and   all 
accufed,  when  the  Cafe  feems  odious,  and  is  of  Laws,  forbid  fuch  Methods  :  There  is  no  Doubc 
great  Confequence  and  Importance,  your  fafeft  but  the  Judge  as  well  as  the  Juryman  then  belt 
Way  is  to  put  it  in  a  proper  Method  for  the  difcharges  his  Duty,  when  he  proceeds  withouc 
Petty  Jury,  who  are  to  receive  full  Satisfadion  Favour  or  Affedion,  Hatred  or  Ill-will,  or  any 
from  the  Evidence  that  fhall  be  given  in  the  Pre-  partial  Refped  whatfoever. 
fence  of  the  Party  *,   and  according  to  that  Evi- 

VoL.  V.  ^B  2  Every 
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■^        Cl.  of  An.  Bring  Tim.  Srena'm  to  the  Bar,  (-j.bo 
was  brought  accordingly.) 


Every  Man  ought  to  be  extremely  tender  of 
fuch  a  Perfon  as  he  has  Reafon  to  believe  is  in- 
nocent i  but  it  fhould  be  confidered  likewife  on 
the  other  Side,  that  he  who  brings  a  notorious  Pi- 
rate, or  common  Malefadlor,  to  Juftice,  contri- 
butes to  the  Safety  and  Prefervation  of  the  Lives 
of  many,  both  bad  and  good,  of  the  Good  by 
Means  of  the  AiTurance  of  Proteftion,  and  of 
the  Bad  too  by  the  Terror  of  Juftice.  It  was 
upon  this  Confideration  that  the  i^owrtw  Emperors 
in  their  Edifts  made  this  Piece  of  Service  for  the 
publick  Good,  as  meritorious  as  any  A(ft  of  Piety, 
or  religious  Worfliip. 

Our  own  Laws  demonftrate  how  much  our  Le- 
giflators,  and  particularly  how  highly  that  great 
Prince  King  Henry  the  5th,  and  his  Parliament, 
thought  this  Nation  concerned  in  providing  for 
the  Security  of  Traders,  and  fcouring  the  Seas 
of  Rovers  and  Free-booters.  Certainly  there  ne- 
ver was  any  Age  wherein  our  Anceftors  were  not 
extraordinary  zealous  in  that  Affair,  looking 
upon  it,  as  it  is,  and  ever  will  be,  the  chief  Sup- 
port of  the  Navigation,  Trade,  Wealth,  Strength, 
Reputation  and  Glory  of  this  Nation. 

Gentlemen,  our  Concern,  as  our  Trade  is, 
ought  in  Reafon  to  be  rather  greater  than  that 
of  our  Fore-fathers ;  we  want  no  manner  of  In- 
ducements, no  Motives  to  ftir  us  up,  whether 
we  confider  our  Intereft  or  Honour ;  we  have  not 
only  the  facred  Word,  but  alfo  the  glorious  Ads 
of  the  beft  of  Kings,  which  fufficiently  manifeft 
to  us,  that  the  Good  and  Safety  of  this  Nation  is 
the  greateft  Care  of  his  Life.  Let  every  Man 
therefore,  who  pretends  to  any  thing  of  a  true 
Englijh  Spirit,  readily,  chearfully  follow  fo  good, 
fo  great,  fo  excellent  an  Example,  by  aflifting 
and  contributing  to  the  utmoft  of  his  Power  and 
Capacity  at  all  Times  towards  the  carrying  on  his 
noble  and  generous  Defigns  for  the  common 
Good,  and  particularly  at  this  Time,  by  doing 
all  that  he  can,  to  the  End  that  by  the  Admi- 
niftration  of  equal  Juflice,  the  Difcipline  of  the 
Seas,  on  which  the  Good  and  Safety  of  this  Na- 
tion entirely  depends,  may  be  fupported  and 
maintained. 

Iloen  the  Wttnejfes  being  Jworn  in  Courts  the  Grand 
Jury  withdrew  to  hear  their  Evidence  ;  and  in 
the  mean  Time  T.  Vaughan,  J.  Murphey, 
and  Tim.  Brenain,  zvere  arraigned,  zvhom 
the  Keeper  of  Newgate,  by  Order,  brought  to 
the  Bar. 

Cl.  of  Arr.  T.  Vaughan,  Hold  up  thy  Hand  ; 
(which  he  did.)     Thou  ftandeft  indifted,  i^c. 

Art  thou  Guilty  of  this  High  Treafon  where- 
of thou  ftandefl  indifted,  or  Not  guilty  ? 

T.  Vaughan.  Not  guilty. 

Cl.  of  Arr.  Culprit,  How  wilt  thou  be  tried  ? 

T.  Vaughan.  By  God  and  this  Country. 

Cl.  of  Arr.   God  lend  thee  a  good  Deliverance. 

Cl.  of  Arr.  J.  Murphey,  Hold  up  thy  Hand  i 
{which  he  did.)     Thou  ftandeft  indidled,  i^c. 

How  fayeft  thou,  J.  Murphey,  Art  thou 
Guilty  of  the  High  Treafon  whereof  thou 
ftandeft  indifted,  or  Not  guilty  ? 

J.  Murphey.  Not  guilty. 

Cl.  of  Arr.  How  wilt  thou  be  tried  ? 

J.  Murphey.  By  God  and  the  King. 

Ojfcer.  You  muft  fay,  by  God  and  my  Coun- 
try, 

Cl  of  Arr.  God  fend  thee  a  good  Deliverance, 


Cl.  of  Arr.  Tim.  Brenain :,  Have  you  any  Copy  of 
your  Indiftment  ? 

Tim.  Brenain.  Yes. 

Cl.  of  Arr.  When  had  you  it  '^ 

Tim.  Brenain.  This  Day  Se'ennight. 

Cl.  of  Arr.  Tim.  Brenain,  Hold  up  thy  Hand, 
(which  he  did.)     Thou  ftandeft  indidted,  ^c. 

How  fayeft  thou.  Art  thou  Guilty  of  the 
High  Treafon  whereof  thou  ftandeft  indided,  or 
Not  guilty  ? 

Ti?n.  Brenain.  Not  guilty,. 

Cl.  of  Arr.  How  wilt  thou  be  tried  ? 

T.  Brenain.  By  God  and  my  Country. 

Cl.  of  Arr.   God  fend  thee  a  good  Deliverance. 

Mr.  Mompeffon.  Will  your  Lordfhips  pleafe 
that  he  may  be  tried  now  ^ 

L.  C.  J.  Treby.  Does  he  defire  to  be  tried  now  ? 

Mr.  Mompeffon.  Yes,  my  Lord,  there  is  no  E- 
vidence  againft  him,  and  he  is  fick. 

Mr.  80I.  Gen.  We  are  not  now  prepared  for 
the  Trial. 

L.  C.  J.  Trehy.  If  the  King's  Council  and  the 
Prifoner  be  agreed,  with  all  my  Heart. 

L.  C.  J.  Holt.  He  may  be  tried  with  the  reft. 


Then  T.  Vaughan,  J. 

nain  had  ISotice    to 

on  Friday  next,    at 

Afternoon. 
Then  the  Grand  Jury  caine  into  Court 


Murphey,  aj:d  T.  Bre- 
prepare  for  their  Trials 
Tziv  of  the  Clock  in  the 


Cl.  of  Arr.  Gentlemen  of  the  Grand  Jury,  arq 
you  agreed  in  your  Bills  ? 

Grand  Jury.  Yes. 

Cl.  of  Arr.  Billa  vera  againft  Jofeph  Dazvfon, 
Ed.  Forfeith,  W.  May,  W.  BifJjop,  James  Lewis, 
and  J.  Sparkes,  for  Piracy  and  Robbery. 

Cl.cf  Arr.  Keeper  oi Newgate,  fet  Jofeph  Daw- 
fon,  Ed.  Forfeith,  Will.  May,  JVill.  Bijhop,  V/ill. 
Leivis,  and  Jo.  Sparkes,  to  the  Bar.  {Which  was 
done  accordingly.) 

Cl.ofArr.  Jofeph  Dawfon,  hold  up  thy  Hand. 
(IVloich  he  did.) 

Ed,  Forfeith,  hold  up  thy  Hand.  (JVhich  he 
did.) 

TV.  May,  hold  up  thy  Hand.     (TFlnch  he  did.) 

W.  BiJJjop,  hold  up  thy  Hand.     (Which  he  did.) 

James  Lewis,  hold  up  thy  Hand.  (Which  he 
did.) 

Jo.  Sparkes,  hold  up  thy  Hand.  (Wncb  he  did.) 

Then  the  Indiftment  was  read,  and  fet  forth. 

That  Henry  Every,  alias  Bridgman,  Jofeph  Daw- 
fon, Edward  Forfeith,  William  May,  William 
Biftiop,  James  Lewis,  and  John  Sparkes,  late 
of  London,  Mariner's,  en  the  o^oth  of  May,  in 
the  6th  7^ear  of  the  Reign  of  our  Sovereign  Lord 
King  William,  and  the  late  ^teen,  did,  agairifi ' 
the  Peace  of  God,  and  our  Jaid  Sovereign  Lord 
the  King  that  now  is,  and  the  late  ^een,  by 
Force  of  Arms,  upon  the  high  and  open  Seas,  in 
a  certain  Place,  about  three  Leagues  from  the 
Groyn,  and  within  the  JurifdiHion  of  the  Admi- 
ralty of  England,  piratically  and  feloniov.fy  fet 
upon  one  Charles  Gibfon,  a  Subjeil  of  our  faid 
Sovereign  Lord  the  King  that  now  is,  and  of  the 
late  S^ueen,  being  then  and  there  Coyjwiander  of  a 
certain  Merchant-Ship,  called  the  Charles  the  Se- 
cond, carrying  40  Pieces  of  Ordnanccy  belo}iging 

to 
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io  certain  Subjeuls  of  the  /aid  King  and  the  late 
~^iee>7,  {to  the  Jurors  as  yet  unknozvn)  ;  and  then 
and  there  put  the  /aid  Charles  Gibfon  in  bo- 
dily Fear  of  his  Life  ;  and  then  and  there,  within 
the  JurifdiSiion  aforefaid,  felonioujly  and  piratically 
did  Jieal,  take  and  carry  away  from  the  faid 
Charles  Gibfon,  the  faid  Ship,  called  the  Charles 
the  Second,  her  Tackle,  Apparel,  and  Furniture, 
of  the  Falue  of  One  Thoiifand  Pounds ;  Forty  Pieces 
of  Ordnance,  of  the  Value  of  Five  Hundred  Pounds ; 
One  Hundred  Fifees,  of  the  Value  of  One  Hundred 
Pounds;  Fifteen 'Ton  of  Bread,  of  the  Value  of  One 
Hundred  and  Fifty  Pounds  ;  and  Two  Hundred 
Pair  of  Woollen  Stockings,  of  the  Value  of  Ten 
Pounds,  in  the  Pojfeffionof  the  yfl?'^  Charles  Gib- 
fon then  being  ;  the  Ship,  Goods,  and  Chattels  of 
the  SubjeSis  of  our  faid  Sovereign  Lord  the  King,  and 
the  late  ^leen,  {to  the  Jurors  unknown)  againft  the 
Peace  of  our  faid  Sovereign  Lord  the  King,  and  the 
late  Siueen,  their  Crown,  and  Dignities,  &c. 

How  liiy'ft   thou,    Jofeph  Dawfon,    art  thou 
Guilty    of   this  Piracy  and  Robbery,    or    Not 
guilty  ? 
•  JoJ.  Dawfon.  I  am  ignorant  of  the  Proceedings. 

Officer.  He  pleads  Ignorance. 

CI.  of  Arr.  You  mull  plead  Guilty,  or  Not 
guilty. 

JoJ. Dawfon.  Guilty. 

CI.  of  Arr.  How  fay'ft  thou,  Ed.  Forfeith,  art 
thou  Guilty,  or  Not  guilty  .'' 

Ed.  Forfeith.  Not  guilty. 

CI.  of  Arr.  How  wilt  thou  be  try'd  ? 

Ed.  Forfeith.  By  God  and  my  Country. 
.     CU  of  Arr.    How  fay'ft  thou.   Will  May,  art 
thou  Guilty,  or  Not  guilty  ? 

W.  May.  Not  guilty. 

Cler.  of  Arr.  How  fay'ft  thou,  W.  Bifhop,  art 
thou  Guilty,  or  Not  guilty  ? 

W.  BifJjop.  I  defire  to  hear  the  whole  Indift- 
ment  read  again. 

L.  C.  J.  Holt.  You  have  heard  it  juft  now,  and 
may  hear  it  again  if  you  defire  it. 

W.  Bifljop.   The  former  Indiftment. 

L.  C.  J.  Holt.  No,  there  is  no  Occafion  for 
that,  this  is  an  Indidment  for  a  Fad:  diftinct 
from  that. 

Cler.  of  Arr.  This  is  a  new  Indiftment,  not  the 
old  one.  Art  thou  Guilty  of  this  Piracy  and  Rob- 
bery, or  Not  guilty  ? 

W.  Bifiop.  Not  guilty. 

Cler.  of  Arr.  How  lay'ft  thou,  James  Lewis, 
art  thou  Guilty,  or  Not  guilty  .'' 

Ja.  Lewis.  Not  guilty. 

Cler.  of  Arr.  How  fay'ft  thou,  J.  Sparkes,  art 
thou  Guilty,  or  Not  guilty  ? 

J.  Sparkes.  Not  guilty. 

Cler  of  Arr.  How  wilt  thou  be  try'd  ?  {As  of 
the  reft.) 

J.  Sparkes.  By  God  and  my  Country. 

Cler.  of  Arr.  God  fend  thee  a  good  Deliver- 
ance. 

Cryer.  O  Yes,  ^c.  You  good  Men  of  the 
City  of  London  fummoned  to  appear  here  this 
Day,  to  try  between  our  Soverjign  Lord  the 
King,  and  Prifoners  at  the  Bar,  anfwer  to  your 
Names  as  you  are  called,  and  fave  your  liTues. 

Cler.  of  Arr.  Jo.  Degrave,  Benjamin  Hatley,  Jo. 
Aynes,  &c. 

L.  C.  J.  Holt.  Have  you  any  of  the  former  Jury 
in  this  Pannel .' 

Cler.  of  Arr.  Yes,  my  Lord. 


Counfellor  Conyers.  We  fliall  except  againft 
them  for  the  King. 

L.  C.  J.  Holt.  If  you  have  return'd  any  of  the 
former  Jury,  you  have  not  done  well ;  for  that 
Verdift  was  a  Diflionour  to  the  Jullice  of  the 
Nation. 

Cler.  of  Arr.  You,  the  Prifoners  at  the  Bar* 
thefe  Men  you  hear  called,  are  to  pals  between 
our  Sovereign  Lord  the  King,  and  you  ;  if  there- 
fore you  will  challenge  any  of  them,  you  are  to 
challenge  them  as  they  come  to  the  Book  to  be 
fworn,  and  before  they  are  fworn. 

Then  they  were  called  over,  and  fonie  being  challenged 
for  the  King,  and  fame  by  the  Prifoners,  the  Per- 
fons  fworn  in  this  Jury  were  thefe : 


J.  Degrave, 
7.  Ayres, 
G  Broom, 
T.  Hicks, 
R.  Meakins, 
J.  Shelfwell, 


Alex.  Podinton^ 
J.  Glover, 
T^'alh.  Carpenter^ 
Jo.  Bickley, 
Nalh.  Troughton, 
Hum.  South. 


Cler  of  Arr.  Make  Proclamation. 

Cryer.  O  yes.  If  any  one  can  inform  my 
Lords,  the  King's  Juftices,  the  King's  Serjeant, 
the  King's  Attorney  General,  or  his  Majefty's 
Advocate  in  his  high  Court  of  Admiralty,  be- 
fore this  Inqueft  be  taken,  of  the  Piracy  and 
Robbery  whereof  the  Prifoners  at  the  Bar  ftand 
indifted,  let  them  come  forth  and  they  fhall  be 
heard,  for  the  Prifoners  ftand  at  the  Bar  up- 
on their  Deliverance  ;  and  all  others  may  de- 
part. 

Then  the  Grand  Jury  came  into  Court  again, 
having  found  two  other  Bills  againft  the  Pri- 
foners at  the  Bar,  one  for  piratically  taking  a- 
way  a  MooriJJj  Ship,  and  another  for  committing 
Piracy  on  two  Ships  belonging  to  Denmark. 

And  then  the  Grand  Jury  was  adjourned  to  Fr?- 
day  next,  at  Two  a  Clock  in  the  Afternoon. 

Cler.  of  Arr.  Ed.  Forfeith,  hold  up  thy  Hand, 
(and  fo  of  the  reftj  :  You  that  are  fworn,  look 
upon  the  Prifoners,  and  hearken  to  their  Caufe  j 
they  ftand  indidled,  ^c. 

Mr.  Whitaker.  May  it  pleafe  your  LordOiips, 
and  you  Gentlemen  of  the  Jury,  the  Prifoners 
at  the  Bar  ftand  indifted  for  Felony  and  Piracy, 
for  that  they,  about  the  30th  oi  May,  in  the  6th 
Year  of  the  Reign  of  his  prefent  Majefty  King 
William,  did  make  an  Aflault  on  Captain  Gibfon, 
Commander  of  the  Ship  Charles  the  Second,  and 
put  him  in  Fear  of  his  Life,  and  piratically  ftole 
away  the  Ship  and  all  the  Furniture  ;  and 
this  is  laid  to  be  againft  their  Duty  and  Alle- 
giance, and  againft  the  Peace  of  our  Sovereign 
Lord  the  King,  his  Crown  and  Dignity  •,  to 
which  Indiftment  they  have  pleaded  Not  guilty. 
We  Ihall  go  on  to  call  our  WitneiTes,  and  prove 
the  Charge  againft  the  Prifoners  at  the  Bar, 
and  doubt  not  but  you  will  do  your  Duty. 

Then  Dr.  Littleton,  Advocate-General  to  his 
Majefty,  in  his  High  Court  of  Admiralty,  fpake 
as  follows. 

Gentlemen  of  the  Jury, 

YO  U  have  heard  the  Indiclment  opened,  and  we 
fmll  710W  call  our  Witnejfes,  who  will  relate  to 
you  what  enormous  and  horrid  Crimes  the  Prifoners  at 
'the  Bar  have  cormnitted  in  the  Profecution  of  the  Fa£t 

laid 
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laidintheML^ment:    Crimes,  that  the  hare  Inten-  J.  Gravet    Then  I  went  to  Every    and  I  had 

tion    had  /'Vv  not  taken  Effeo%  would  have  merited  fome  of  my  Clothes,  he  was  fo  kind  to  give  me 

the'higheft  PuniJIment :  But  this  is  not  their  Cafe,  them  ;  he  gave  me  a  Coat  and  Waftcoat,  and 
for  they  were  not  difapfoiated  of  their  wicked  Lufls 
and  Defires  ;  for  as  their  Crimes  are  great,  fo  have 
they  been  confuminate  as  well  as  voluntary  and  ma- 
licious. I  may  well  fay,  that  their  PFickednefs  has 
been  as  houndlefi    and  as  mercilefs    as  the  Element 

upon  which  their  Crimes  have  been  committed ;   nor  .                       -                     a- 

is  there  an)  Part  of  the  JVorld  that  bath  not  been  were  about  feventeen  went  oft. 

fefifible  of  their  Rage  and  Barbarity.  Mr.  Conyers.  No  Matter  what  Captain  Gihfiyi 

Therefore,  Gentlemen,  as  you  are  Lovers  of  Chri-  told  you,   you  fay  you  went  off:   Might  anyone 

'jnity,  as  you  are  Lovers  of  Honefl-^,  nay,  as  you  chat  would,  go  ? 

e  Lovers  of  your  felves,  who  bear  the  Chara^ler  J.  Gravet.  That  I  cannot  tell. 


his  Comminion  that  he  left  behind  him  ■,  and  H\ 
May  took  me  by  the  Hand  and  wifhed  me  well 
home,  and  bid  me  remember  him  to  his  Wife. 

Mr. Conyers.  Was  there  Liberty  for  any  of  them 
that  would,  to  go  afhore  ? 

y.  Gravet.  Caprain  Gibfon  told  me  fo,  and  there 


flian 

are  Lovers  of  your  fel 

cf  honeft  Men,   if  we  prove  this  Charge  againft  the 

Prifoners,  you  muft  and  ought  to  find  them  Guilty, 

remembring  that  the  doing  Juflice  upon  wicked  and 

profligate  Men,  is  the  greateft  Mercy  and  ProteSlion 

to  the  Good  and  Honeft.     We  (hall  therefore  proceed 

to  call  cur  Witneffes,  not  doubting  but  that  you  will 

aa  like  honeft  Men,  for  the  Honour  and  Welfare  of 

your  Country,    without  having    any  RefpeSI    to  the 

difhonourable  Proceedings  of  the  former  Jury. 

Mr.  Whitaker.  Call  Jo.  Gravet.  {He  appeared 
and  was  fworn.)     Let  him  ftand  up. 

*  Mr.  Sol.  Gen.  Mr.  Gravet,  pray 
*5/rJoIin  ^i]i  ygy  gj^g  ^0 y  Lords  and  the  Jury 
Hawles.  ^^  Account  of  what  you  know  of  the 
Prifoners  running  away  with  the  Ship  Charles 
the  Second. 

J.  Gravet.  I  was  Second  Mate  in  the  Ship  at 
that  Time.  There  was  violent  Hands  laid  on 
me,  and  I  was  feized,  and  a  Piftol  clapp'd  to 
my  Breafl,   and  carry'd  away. 

Mr.  Sol.  Gen.  Who  did  it  ?    Begin  before. 

J.  Gravet.  I  was  feiz'd  by  the  Carpenter  of 
the  Ship ;  he  took  me  by  the  Throat,  and 
clapp'd  a  Piftol  to  my  Breaft. 

L.  C.  J.  Tf-eby.  Begin  where  the  Ship  was 
lying. 

L.  C.  J.  Holt.  You  was  a  Mate  in  this  Ship  ; 
Now  pray  give  an  Account  of  the  whole 
Matter. 

J.  Gravet.  I  was  upon  my  Watch  upon  the 
Deck. 

Prifoners.  Pray  fpeak  up. 

J.  Gravet.  And  there  was  a  Boat  came  from 
the  James  Galley,  with  People  in  her :  And  as 
foon  as  the  Boat  came,  the  Carpenter  feiz'd 
me,  and  took  me  by  the  Throat,  and  clapp'd 
a  Piftol  to  me,  and  faid,  if  I  refifted  I  was  a 
dead  Man.  They  took  me,  one  by  one  Arm, 
and  another  by  the  other,  and  led  me  to  my 
Cabbin,  and  one  with  a  Piftol  ftood  at  my 
Cabbin-door,  till  they  were  got  two  Leagues 
without  the  Groyne.  Then  Every  came  to  fpeak 
to  Captain  Gibfon,  who  was  then  fick,  and  was 
guarded  on  both  Sides ;  and  when  he  had  done 
fpeaking  with  hi'-n,  and  was  return'd  from  Capt. 
Gibfon,  ne  came  to  me  again,  and  faid,  I  fuppofe 
you  do  not  intend  to  go  with  us  :  I  faid,  I  would 
not.  Then  1,  and  the  reft  that  would  not  go 
■with  them,  had  Liberty  to  go  afliore  ;  and  I 
would  have  gone  to  my  Cofter  and  taken  my 
Clothes,  but  they  would  not  let  me  ;  and  told 
me  I  fhould  carry  no  more  than  the  Clothes  on 
my  Back. 

Mr.  Sol.  Gen.  Did  any  of  the  Prifoners  at  the 
Bar  fay  fo  ? 

J,  Gravet.  That  I  cannot  tell. 
Mr,  Conyers,  Then  go  on, 
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Mr.  Conyers.  You  fay  there  was  about  feven- 
teen went  oti";   would  the  Boat  hold  more  ? 

J.  Gravet.  Yes,  Sir. 

Mr.  Cowper.  Did  you  fee  any  hindered  that 
would  have  gone  off?  Were  any  of  the  Prifoners 
at  the  Bar  there  ? 

J.  Gravet.   No. 

Mr.  Sol.  Gen.  Do  you  know  Ed.  Forfeith,  &c.  ? 

J.  Gravet.  I  know  fome  of  them. 

Mr.  Conyers.  Name  the  Men  that  you  fay  you 
know. 

J.  Gravet.  Jofeph  Dawfon,  W.  May,  J.  Sparked, 

Mr.  Sol.  Gen.  They  belonged  to  what  Ship  ? 

J.  Gravet.  To  the  Charles. 

Mr.  Conyers.  Was  there  not  a  Boat  came  from 
the  Ship  James,  before  you  went  away  ?  Was 
there  any  of  the  Prifoners  at  the  Bar  that  came 
in  that  Boat  ? 

J.  Gravet.  There  were  about  twenty-fix  that 
we  had  Account  of. 

Mr.  Conyers.  From  what  Ship  did  they  come  ? 

J.  Gravet.  From  the  Jatnes. 

Mr.  Conyers.  Were  any  of  the  Prifoners  at  the 
Bar  any  of  them  ? 

J.  Gravet.  Indeed,  Sir,  I  cannot  tell. 

Cler.  of  Arr.  Call  ST.  Druit.  (JVho  appeared,  and 
was  fivorn.') 

Mr,  Sol.  Gen.  Mr.  Dniit,  was  you  aboard  the 
Ship  called  the  Charles  the  Second,  when  fhe  was 
carried  away  ? 

T.Drtiit.  No,  Sir. 

Mr,  Sol.  Gen.  Do  you  know  any  thing  of  the 
carrying  of  that  Ship  away  .'' 

T.  Druit.  I  was  not  in  that  Ship  ;  I  was  Mate  of 
the  James  ;  and  about  Nine  came  one  from  a- 
board  the  Charles  the  Second,  and  ask'd  me  for 
the  drunken  Boatfwain  ?  And  I  reply'd  fhort ; 
and  he  went  away  again,  and  fiid  the  Ship  was 
going  to  be  run  away  withal.  Whereupon  I 
went  with  ten  Men  to  recover  the  Ship  ;  and  after 
I  had  advifed  with  the  Commander,  I  ordered  the 
Pinnace  to  be  mann'd  ;  and  when  I  came,  the  laft 
that  went  into  the  Boat  was  one  Pike  ;  and  I  bid 
them  put  back,  and  they  would  not,  but  went 
away  to  the  Ship  Charles. 

Mr.  Conyers.  How  many  were  there  that  went 
away  in  that  Boat  ? 

T.  Druit.  About  Five  and  Twenty. 
Mr.  Conyers.  Did  you  knoW  all  the  Men  ?  Were 
any  of  the  Prifoners  at  the  Bar  there  ?  Look  on 
them. 

T.  Druit.  Yes,  my  Lord,  there  was  Ed.  Forfeith, 
W.  BiJhop^  and  J  a.  Lewis. 

L.  C.J.  Holt.  What  Boat  did  they  go  away  with, 
the  James  Boat  ^ 

T.  Druit.  Yes,  my  Lord. 
L.  C.  J.  Holt.  Then  they  came  from  thcjavies  to 
tke  Charles  the  Second.    Name  their  Names  again. 

r. 


idp^.  O-  B,  for  Felony  and  Piracy. 


T.  Dniit.  Ed.  Forfikh,  J  a.  Leivis,  and  fV. 
BiJJjop. 

Mr.  5c/.  Gen.  You  faw  them  go  off,  did  you 
not  ? 

T.  Druit.  It  was  lb  dark  that  we  could  not  fee 

them. 

Mr.  Coiaper.  Were  thefe  three  Men  fent  ? 

'T.  Dniit.  They  were  fent. 

Mr.  Cozvper.  Or  did  they  go  of  their  ownHead  ? 

T.  Dniit.  No,  I  do  not  fay  fo  i  but  I  went  to 
command  them  back  again,   and  they  refus'd. 

Mr.  Cozvper.  Did  they  make  any  Anfwer  ? 

T.  Druit.  No,  they  only  went  away  damning 
■and  finking. 

Mr.  Centers.  Were  there  any  Guns  fent  after 
them  ? 

■J.  Dru'f.  Yes. 

Mr.  Confers.  What  was  it  for  ? 

:?".  Druit.  It  was  to  bring  them  back  again. 

Mr.  Cozvper.  And  they  would  not  come  back  ? 

T.  Druit.  They  did  not  come. 

'Wir.Cowper.  Then  they  would  not  come. 

Cler.  of  Arr.  Call  David  Creagb.  {jno  zvas 
fivorn.) 

Prifoner.  This  Man  is  a  Prifoner  for  Piracy, 
my  Lord. 

L.  C.  J.  Holt.  What  if  he  be  .? 

Prifoner.  I  do  not  underftand  Law  •,  I  hope 
your  Lordfnip  will  advife  us. 

L.  C.  J.  Holt.  I  will  do  you  all  Right.  If  he  be 
fo,  that  is  no  Objedion  againfl  him  ;  he  may  be 
a  good  Witncfs  for  all  that. 

Cler.  of  Arr.  He  is  nor  a  Prifoner  for  Piracy, 
but  for  Treafon. 

L.  C.  J.  Holt.  Tho  he  be  a  Prifoner  for  Trea- 
fon, he  IS  not  attainted.    What  is  his  Name? 

Cler.  of  Arr.    David  Creagh. 

Mr.  Sol.  Gen.  What  do  you  know  about  the 
Prifoners  running  away  with  the  Ship  Charles  ? 

D.  Creagh.  Upon  the  7th  of  Ma-j,  i594-  I 
came  to  the  Groyu\  in  Company  with  the  Boat- 
fwain  and  feveral  others,  on  board  the  Charles  ; 
and  when  I  was  going  in  to  the  Captain  of  the 
Charles,  Captain  Gibfon,  I  found  Mr.  Every,  the 
Carpenter,  and  fome  others,  drinking  a  Bowl  of 
Punch  :  And  after  I  was  come  from  the  Cap- 
tain, I  came  and  fate  down  with  them,  and  Mr. 
May  drank  a  Health  to  the  Captain,  and  Profpe- 
rity  to  their  Voyage  :  And  we  not  knowing  their 
Defign  then,  thought  it  was  to  our  lawful  Cap- 
tain, and  Profperity  to  the  Voyage  he  was  de- 
fign'd  for. 

L.  C.  J.  Flolt.  V/hat  v/as  your  Voyage  ? 

D.  Creagh.  It  was  to  the  Spanijh  Indies.  And 
afterwards  the  Company  broke  up,  and  retired, 
and  went  to  their  Cabins.  And  when  we  were  in 
our  Cabins,  we  heard  a  great  Noife  above  Deck  -, 
and  Captain  Humphreys,  that  commanded  the 
Gaily,  called  to  us,  to  tell  us  his  Men  were  run 
away  with  the  Boat,  and  were  gone  to  Captain 
Gibfon.  To  which  Every  anfwered,  that  he  knew 
that  well  enough  :  So  the  Men  came  aboard  ; 
and  as  I  was  coming  out  of  my  Cabin  to  fee 
what  the  Matter  was,  I  was  met  by  Every,  the 
Carpenter,  and  two  Dutchmen  ;  and  they  obliged 
me  to  retire  ai2,ain  to  my  Cabin.  And  Captain 
Humphreys  fired  two  Guns  at  us.  But  we  pre- 
fently  got  out  of  Reach  of  the  Guns,  and  pro- 
ceeded on  the  Defign.  And  I  came  out  of  my 
Cabin,  and  went  on  the  Qijarter-deck,  where  I 
met  Every  and  the  Carpenter  together ;  Every 
was  conning  the  Ship, 


L.  C.  J.  Holt.  What  is  the  Meaning  of  that  ? 

D.  Creagb.  That  is,    to  dired  in  the  fleering, 
of  her.     So  Every  took  me  by  the  Hand,  and 
ask'd  me  if  I  would  go  with  him  ?    And  I  an- 
Iwer'd,  I  did  not  know   his  Defign.     He  faid, 
there  were  but  few  that  knew  it.'    Says  I,  Tell 
me  who  do  know  it,   that  if  you  v/ill  not  tell 
me  your  felf,  I  may  ask  them  that  can  tell  me. 
But  he  faid,  we  fhould  all  know  by  To-morrow 
Morning  Eight  a  Clock.     I  told  him,  that  would 
be  too  late  to  repent  of  the  Defign  ?    The  Car- 
penter flood  by  him,  and  faid.  Do  you  not  fee 
this  Cock  ?    Yes,  fays  I,   I  do.     Says  he.  This 
Man,  and  old  May,  and  Knight,  I  can  truft  with 
any  thing  ;    they  are  true  Cocks  of  the  Game, 
and   old  Sportfmen.     Then,    faid  I,    I  fuppofe 
they  know  your  Defign.    Yes,  lays  he,  they  do  ; 
and  if  it  were  a  Thing  of  ten  Times  the  Confe- 
quence,  they  Ihould  know  it.     Upon  this,  the 
Carpenter  came  to  me,  and  faid,   If  you  do  not 
go  down,  I  will  knock  you  on  the  Head.     And 
as  I  was  going  down,  I  met  with  IV.  May,  the 
Prifoner   at   the  Bar.     What  do  you  do  here  ? 
fays  he.    I  made  him  no  Anfwer,  but  went  down 
to  my  Cabin  ;    and  he  faid,   God  damn  you,  you 
deferve  to  be  fliot  through  the  Head,  and  he  then 
held  a  Piltol  to  my  Head.     Then  I  went  to  my 
Cabin,  and  prefently  came  Orders  from  Every., 
that  thofe  that  would  go  afliore,  Ihould  prepare 
to  be  gone.     And  when  the  Captain  was  got  out 
of  Bed,  who  was  then  very  ill  of  a  Fever,   Ever^ 
came  and  faid,  I  am  a  Man  of  Fortune,  and  muft 
feek  my  Fortune.     Says  Capt.  Gihfon,  I  am  forry 
this  happens  at  this  Time.     Says  he.  If  yo>i  will 
go   in  the  Ship,    you  fliall   ftill  command  her. 
No,  fays  Captain   Gihfon,  I  never  thought  you 
would  have  ferved  me  fo,  who  have  been  kind  to 
all  of  you  ;    and  to  go  on  a  Defign  againft    my 
Owners  Orders,    I  will  not  do  it.     Then,  fays 
Every,  prepare  to  go  afhore.     Upon  which,   the 
Captain,  and  feveral  others  of  us,   went  into  the 
Boat.    When  we  were  by  the  Ship's  Side,  I  heard 
them  order  the  Doftor  to  be  fecured  ;    but  if 
there  was  any  more  would  go  into  the  Boat  they 
might :    And  we  came  into   the   Boat,    to  the 
Number  of  Sixteen  ;    and    they  gave    us   four 
Oars  in   the  Pinnace,  and  fet   us  adrift. 

L.  C.  J.  Holt.  Where  did  he  fet  you  ? 

D.  Creagh.  He  fet  us  aboard  the  James,  my 
Lord. 

L.  C.  J.  Holt.  That  is,  you  were  turned  off 
from  this  Expedition. 

D.  Creagh.  Yes,  my  Lord. 

Mr.  Conyers.  Was  there  any  Room  for  more 
in  the  Boat  ? 

D.  Creagh.  Yes  there  was. 

L,  C.  J.  Holt.  Was  there  Liberty  for  any  more 
to  go  ? 

D.  Creagh.  Yes,  my  Lord. 

Mr.  Sol.  Gen.  What  do  you  know  of  the  Pri- 
foners at  the  Bar  ? 

D.  Creagb.  I  know  only  TiF".  May. 

Mr.  Cozvper.  What  Time  paft  from  the  coming 
of  the  Boat,  to  the  Time  of  your  going  off? 

D.  Creagh.  About  two  Hours,   Sir. 

Mr.  Cozvper.  Was  there  any  Guns  fired  in  that 
Time  ? 

D.  Creagh.  Yes,  Sir,  one  or  two  from  thejames 
by  Capt.  Humphreys. 

Mr.  Cozvper.  Was  this  done  in  the  Ship  with 
Silence  ?  Or  was  there  any  Uproar,  or  Oppofi- 
tion  ? 
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Mr.  Sol.  Gen.  Name  them. 

J.  Dan.  Ed.  Forfeith,  W.  Ma),  J.  Lewis,  Jo. 
Sj>arkes,  W.  Bijfjop. 

Mr.  Confers.  Which  of  them  was  aboard  the 
Charles,  that  belong'd  to  her  ? 

J.  Dan.  W.  May  and  J.  Sparkes  ;  and  Ed.  For- 
feith, Ja.  Lewis,  and  IV.  Bijhop,  came  from  the 
James. 

Mr.  Cowper.  Was  it  not  generally  underflood, 
that  they  were  going  to  run  away  with  the  Ship, 
when  they  came  to  Capt.  Gibfon  ? 

J.  Dan.  Yes,  Sir,  they  knew  to  be  fure. 

Mr.  Sol.  Gen.  Did  you  know  that  they  aflented 
to  it? 

J.  Dan.  No,  Sir,  I  did  not  hear  them  fay  fo. 

Mr.  J.  Eyre.  Did  they  defirc  to  go  aftiore  with 
the  reft  ? 

J.  Dan.  I  faw  none  hindered. 

L.  C.  J.  HoU.  Was  Ed.  Forfeith  in  the  Ship 
then  ? 

J.  Dan.  Ed.  Forfeith  was  in  the  Ship  then. 

L.  C.  J.  Holt.  Was  he  at  the  JJle  of  May,  taking 
in  Neceflaries  with  you  ? 

J.Dan.  Yes,  Sir. 


L.  C.  J. 


Holt. 


D.  Creagb.  No  :  There  could  be  no  Oppofi- 
tion  ;  for  the  Men  came  from  the  whole  Squa- 
dron, and  came  upon  us,  and  furprized  us,  being 
aflifted  by  rhofe  that  belonged  to  the  Charles. 

Mr.  Cowper.  But  did  No-body  make  Oppofi- 
tion  to  their  going  ?  Did  not  Captain  Gibfon  ? 

D.  Creagh.   No,  Captain  Gibfon  could  nor,  be- 
ing fick. 
L.  C.  J.  Holt.  But  he  went  afhore  ? 
D.  Creagh.  Yes,   my  Lord. 
L.  C.  J.Holt.  Was  any  Body  ftopp'd  that  would 
go  ? 

D.  Creagh.  No,  my  Lord,  none  but  the  Do- 
dor. 

Mr.  Sol.  Gen.  Now  call  Jo.  Dan.  {Who  appeared, 
and  was  f^orn.) 

Mr.  Conyers.  What  Ship  were  you  aboard  of 
at  the  Groyne  ? 

J.  Dan.  The  Charles  the  Second. 
Mr.  Conyers.    Now,  pray  give  my  Lord  and 
the  Jury  an  Account  what  you  know  of  the  ta- 
kinfT   away  of  the  Ship  Charles  the  Second,    and 
what  pafs'd  there  ? 

J.  Dan.  Yes,  Sir :  We  came  to  the  Groyne, 
and  had  been  there  about  three  or  four  Months, 
and  we  had  been  about  eight  Months  out  q{ Eng- 
land, and  we  lay  for  our  Wages,  and  there  was 
no  Wages  to  be  got.  But  inafmuch  as  we  want- 
ed Wages,  Every,  and  feveral  others,  contriv'd 
to  carry  this  Ship  away.  So  that  Night,  which 
was  Sunday,  they  went  aJhore ;  and  when  they 
came  aboard  again,  made  fome  Men  privy  to 
it,  whom  I  know  not.  And  the  Monday  follow- 
ing, I  think,  the  Packet  went  out  in  the  Morn- 
ing, and  the  Night  being  fair,  was  ordered  to 
give  Notice  ;  and  they  came  to  the  Dove,  and 
about  Nine  or  Ten  her  Boat  broke  off,  and  fhe 
haled  us  ;  for  they  told  Captain  Humphreys  they 
were  coming  to  run  away  with  our  Ship.     So  he 

hales  the  James ;  and  prefently  fome  of  the  Of-     you  were  at  the  Ifleof  May. 

ficers   came  and  order'd    their  Pinnace    to    be         "  ~ 

mnnn'd,    and  it  was  fo.     And  when  they  gave 

this  Order,  there  was  Every  and  twenty-five  or 

twenty-fix  Men.     And  as  they  came  aboard,  our 

Cables  were  cut,  and  ready  to  go.     And  coming 

under  the  Caftle,  we  cut  all  the  Boats  but  two, 

and  flood  out  to  Sea  about  two  or  three  Leagues  -, 

and    there  Eve)-y  went  to  Captain  Gibfon,    and 

as  they  laid,   to  ask  him  if  he  would  go  with 

them,    or  not.     He  faid,    No.     Then  he  faid. 

He  muft  prepare  to  go  afhore  ;  and  he  did  fo, 

and  feveral  others  with  him.    And  the  Word  was 

given  about,    that  they  that  would    go  afnore 

but  whether  thefe  Men  heard  it  or 

and  no  Man's  Name  was  men- 

tion'd  to  be  ftopp'd,  but  the  Dodlor.     And  when 

they  went  away,  they  cry'd.  There  was  Water  in 

the  Boat,  and  they  defired  a  Bucket  of  us,  to 

heave  it  over,  and  we  gave  them  one  -,  and  away 

they  went,  I  think,  about  fifteen  of  them,  and 

no  more  did  offer  to  go  as  I  faw,  nor  did  I  fee 

any  hinder  any  that  would  go  :    And  afterwards, 

they  that  went  off  went  about  their  Bufinefs,  and 

we  about  our  Bufinefs.     And  we  came  to  the  Ide 

of  A/av,  and  viftual'd  our  felves  there  •,  and  there 

•we  met  with  three  Englifh  Ships,  out  ot  which  we 

took  fome  Neceffaries  for  our  felves,  and  among 

the  reft  feveral  Men ;  nine  Men  we  took  out  of 

them. 

Mr.  Sol.  Gen.  Were  the  Prifoners  at  the  Bar  in 
■the  Ship,  when  they  went  away  .-' 
J.Dan.  Yes. 
2 


He  was  in  the  Ship,  and  came  from  the 
Holt.    And  fo  did  Biflwp,    and  fo  did 


What  did  he  do  in  the  Com- 
pany r 

J.Dan. 
James. 

L.  C.  J. 
Lewis  ? 

J.  Dan.  Yes,  my  Lord,  thefe  three  •,  and  the 
other  two  belong'd  to  the  Chirks. 

Mr.  IVhitaker.  Did  any  of  the  Ship's  Crew  go 
afhore  at  the  Ifle  of  May  ? 

J.Dan.  Yes,  Sir,  I  think  fo. 

Mr.  Sol.  Gen.  But  I  think,  you  fay,  that  the 
Word  was  given  about,  that  any  might  go  that 
would. 

Mr.  Conyers.  Go  on  with  the  Proceedings  after 


CD 

might  cro 

no,  I  cannot  tell 


J.  Dan.  After  we  had  vicftual'd,  we  took  in  fome 
Men. 

Prifoners.  We  have  been  try'd  for  that  already, 
my  Lord. 

L.  C.  J.  Holt.  Go  on. 

J.  Dan.  After  we  had  been  there,  and  took 
in  what  we  had  Occafion  for,  our  Quarter-mafter 
faid,  he  v/ould  give  them  Bills  for  what  he  took 
of  them.  Then  we  went  to  the  Coaft  of  Guinea, 
and  took  feveral  Negroes,  and  carried  them  away 
with  us.  And  afterward  we  went  to  the  Ifland  of 
Princes,  where  lay  two  Danes,  and  we  fought 
them,  and  took  them  ;  and  after  we  had  taken 
them,  fome  of  the  Men  went  alhore  at  the  Ifland 
of  Princes,  and  others  went  along  with  us; 
and  we  brought  the  Ships  to  Fandepo,  and  burnt 
one,  and  carried  one  with  us.  Then  we  came 
to  Cape  Lopes. 

L.  C.  J.  Holt.  W^here  is  that  ? 

J.  Dan.  Under  the  Equinodial  Line ;  and 
there  we  fired  a  Shot  through  the  little  one  to 
fink  her,  for  the  Men  coulu  not  agree,  and  fo  we 
could  not  carry  her  v/ith  us.  We  went  about  the 
Cape,  and  touch'd  at  Madagafcar. 

Dr.  Littleton.  Had  not  thefe  Men  their  Part  and 
Share  of  the  Plunder  ? 

L.  C.  J.  Holt.  You  go  :oo  faff,  Sir. 

Mr.  Conyers.  What  was  the  next  Ship  you  met 
with,  after  you  had   roiT-ded  the  Cape  ? 

J.  Dan.  The  next  was  a  fmall  Veffel,  about 
30  or  40  Ton,  an'-'  we  put  her  afhore,  and  took 
a  fmall  Matter  otc  of  her,  and  let  her  lie  ;    and 

there 
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there  we  put  this  Gentleman,  Mr.  Mzv,  afliore; 
And  we  Teeing  three  Englijh  Ships  a  coming,  we 
left  him  there,  and  went  to  the  Equinoftial  Line : 
And  afterwards,  for  wane  of  Bread  and  Water, 
we  came  again,  and  took  another  fmall  Vcflel, 
and  fomeRice  and  Pody  out  of  her,  and  funk  her, 
and  then  went  to  the  Cape  again,  and  took  in  IV. 
May  again  -,  and  met  andther  VefieJ,  and  took 
Rice  and  Meal  out  of  her,  and  funk  her  too. 
And  then  we  went  to  the  RedSea,  to  a  Town  called 
Meal  ;  and  the  People  would  not  trade  with  us, 
and  we  burnt  it.  And  thence  we  went  up  to  the  Red 
Sea,  as  far  as  we  could  :  And  going  up  to  the 
Cape  Jdin,  we  met  with  two  EKgIi//j  Privateers 
more,  and  they  came  and  joined  with  us. 

L.  C.  J.  Holt.  You  call  them  Privateers  ;  but 
were  they  fuch  Privateers  as  you  were .'' 

y.  Dan.  Yes,  my  Lord.  I  fuppofe  they  had 
Commiffions  at  firft,  but  I  fuppofe  they  did  not 
run  fo  far  as  that. 

Mr.  Conyers.  Did  you  go  all  on  the  fame  De- 
fign  .'' 

J.  Dan.  Yes,  they  failed  on  with  us,  and  we 
made  the  beft  of  our  Way,  and  came  up  into 
the  Red  Sea  in  a  little  Time,  and  came  to  an  An- 
chor at  Bobs  Key,  and  had  lain  there  but  a  Night 
and  a  Day,  and  there  came  up  three  Englijhvien 
more  from  America,  and  they  likewife  conlbrted 
with  us  ;  and  we  lay  there  about  five  Weeks  ; 
and  in  that  Time  we  expeiSted  the  Fleet  to  come 
down. 

Mr.  Conyers.  What  Fleet  ? 
J.  Dan.  The  Moorijh  Fleet,  that  c&rne  from 
Mocha.  They  pafs'd  us  on  Saturday  Night  ua- 
feen,  and  we  took  a  Veffel  which  gave  us  an  Ac- 
count that  they  were  gone.  And  then  we  follow- 
ed them  •,  and  about  three  Days  after  we  made 
Land,  we  came  up  with  one  of  them  of  about  2  or 
300  Tons,  and  we  fired  a  Broadfide  at  her,  and 
Small  Shot,  and  took  her,  which,  after  we  had 
taken  her,  we  plundered,  and  took  out  feme  Gold 
and  Silver. 

Mr.  Conyers.  And  what  did  you  do  with  it  ? 
5^.  Dan.  We  brought  it  aboard  our  Ship. 
^x.  Conyers.  Did  you  fliare  it? 
J.  Dan.  Not  then,  but  after  we  took  the  other 
Ship. 

Mr.  Conyers.  What  was  that  other  Ship .'' 
"J.  Dan.  After  vSre  had  taken  her,  we  put  fome 
Men  aboard  to  keep  her  with  us  ;  and  about  two 
Days  after,  we  were  lying  at  Anchor  at  Sx..Joh)i's, 
and  there  was  a  great  Ship  called  the  Gunjkvay  ; 
and  we  weigh'd  Anchor,  and  fought  her  about 
two  Hours,  and  took  her,  and  put  fome  Men 
aboard  her,  and  plunder'd  her.  And  after  we 
had  done  as  much  as  we  thought  convenient,  we 
fent  her  to  Sural  with  the  People  in  her.  And 
then  we  ftood  farther  to  the  Indian  Coaft,  and 
fhared  our  Money  about  a  Week  after. 

L.  C.  J.  Holt.  That  was  a  brave  Prize,  was  it 
not,  the  beft  you  had  all  the  Voyage  ? 
J.  Dan.  Yes,  my  Lord. 
L.  C.  J.  Holt.  Did  you  all  fhare  ? 
J.  Dan.   Yes,   all  that  were  in  the  Ship. 
L.  C.  J.  Holt.  You  have  given  a  good  Account 
of  this  Matter.     Was  Ed.  Forfeith  there  ? 
J.  Dan.  Yes,  my  Lord. 
L.  C.  J.  Holt.    What    did   he    do  ?    Was   he 


ifti 


ive 


J.  Dan.  I  did  not  fee  him  a6l. 
L.  C.  J.  Holt.  Had  he  a  Share  ? 
Vol  V. 


J.  Dan.  Yes,  my  Lord,   he  had.  .. 

L.  C.).Hok.  Was  M^.  May  there  f 

J.  Dan.  Yes,   my  Lord. 

L.  C.  J.  Holt.  What  did  he  do  there .? 
_  J.  Dan.  He  could  do  but  little  then  ;    he  had 
his  Share. 

L.  C.  J.  Holt.  And  when  you  took  him  in  again, 
what  did  he  do  .?  Did  he  do  his  Bufincfs  as  a  Ssa- 
man  } 

J.  Dan.  Yes,   my  Lord,   till  he  was  fick. 

L.  C.  J.  Holt.  Was  W.  Bijhop  there  ? 

J.  Dan.  Yes,  my  Lord,  he  was  among  the  reft.' 

L.  C.  J.  Holt.  What  did  he  do .?  Did  he  confent 
and  agree  to  what  was  done .? 

J.Dan.  He  had  Share  of  the  Money. 

L.  C.  J.  Holt.   Did  Ja.  Lewis  fhare  too  ? 

J.  Dan.  He  had  a  Share,  as  far  as  was  allbwed 
by  the  Company. 

,    L.  C.  J.  HoU.   Did  J.  Sparkes  fhare  with  you 
too?  ;:/.   : 

7.  Dan.  Yes,  iny  Lord,  as  far  as  the  Company 
thought  fit  to  give  him. 

Mr.  Copper.  When  yoii  fay,  as  the  Company 
thought  fit,  what  do  you  mean  ?  Hov/  did  they 
fliare  it  ? 

J.  D'.in.  Some  had  1000/.  fome  500,  others 
300. 

Mr.  Cowper.  Had  all  the  Prifoners  fome  Share  ? 

J.  Jan.  YeSj  Sir,  all  had  fome  Share. 

Mr.  M'^hilaker.  What  did  you  do  with  the 
Charles  the  Second,  after  the  Voyage  ? 

J.  Dan.  We  left  hef  at  Providence. 
'■  L.  C.  J.  Holt.  If  any  of  you  Prifoners  at  the  Bar 
will  ask  him  afiy  Queftions,  you  may. 
. '  Mr.  Juftice  Turton.  What  Provifions  were  a- 
board  the  Charles  when  fhe  was  taken  away  ? 
■    J.  Dan.  I  cannot  tell. 

Mr.  Juftice  'burton.  What  Quantity  of  Bread 
was  there  ? 

J.  Dan.  A  pretty  deal,  I  cannot  tell  the  Quan- 
tity. 

Mr.  Juftice  Turton.  And  were  there  any  Guns 
aboard  her  and  fmall  Arms  ? 

J.  Dan.  Yes,  my  Lord,  there  were. 

fV.  May.   My  Lord,  may  I  fpeak  for  my  felf  ? 

L.  C.  J.  Holt.  If  you  will  ask  him  any  Queftions 
you  may  -,  you  fhall  be  heard  again  to  fpeak  for 
your  felf  by  and  by. 

W.  May.  I  defire  he  may  be  afk'd  where  I  was 
taken  fick  ? 

L.  C.  J.  Holt.  He  afks  you,  where  he  was  taken 
fick  ? 

J.  Dan.  I  cannot  juftly  tell  that,  I  think  it  was 
at  Allibore,  at  the  Coaft  of  Guinea. 

W.  May.   I  did  not  lie  down  with  it  ? 

J.  Dan.  No,  you  did  not ;  but  your  firft  being 
taken  fick  was  at  Allibore. 

W.  May.  My  Lord,  I  defire  you  will  afk  him, 
whether  he  thinks  I  had  any  Knowledge  of  the 
going  away  of  the  Ship  ? 

L.  C.  J.  Holt.  You  hear  what  he  fays  -,  what  do 
you  fay  ? 

J.  Dan.  I  knov/  nothing  of  that. 

L.  C.  J.  Holt.  You  were  there,  and  you  had  a 
Share  of  the  Prize  -,  you  drank  an  Health  to  the 
Succeis  of  your  Voyage  ? 

W.  May.  I  hope,  my  Lord,  you  will  not  be 
angry  for  alking  Queftions. 

L.  C.  J.  HoU.  No7  no-body  is  angry,  you  may 
afk  v/hat  Queftions  you  will. 

..  '      -.■    .:     •-:-  ..       J      -C  ■     •    ,   'Then 
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Then  Philip  Middleton  ivas  calld  and  fworn. 

Mr.  Coayers.  Pray  tell  what  you  know  of  taking 
away  the  Ship  Charles  the  Second? 

P.  Middleton.  I  cannot  fay  any  thing  of  running 
away  with  the  Ship,  for  I  was  afleep  then  ;  but 
afterwards,  in  the  Morning,  they  called  up  all 
Hands;  and  the  Captain  faid.  Every  Man 
ihould  fliare  alike,  only  he  would  have  two 
Shares. 

L.  C.  J.  Holt.  Who  faid  fo  ? 

P.  Middleton.  Capt.  Every.  From  thence  they 
went  to  Bonwis,  and  took  in  foine  Salt  ;  and  from 
Bonyvis  they  went  to  the  IJle  of  May,  and  there 
they  took  three  Englij/J  Ships,  and  plundered 
them  -,  and  they  took  the  Governor  aboard  their 
own  Ship  till  they  had  done,  (for  then  they  could 
demand  what  Victuals  they  had  a  mind  to)  and 
then  they  fent  him  away  again  :  And  from  the  Ijle 
nf  May  they  went  to  the  Coaft  of  Guinea,  where 
they  put  out  EngHJJj  Colours,  to  make  the  Na- 
tives come  aboard  to  tracie  -,  and  when  they  came 
aboard,  they  fiirprized  them,  and  took  their 
Gold  from  them,  and  tied  them  with  Chains,  and 
put  them  into  the  Hold  ;  and  when  they  came  to 
a  Place  called  the  Ijland  of  Princes,  they  gave  feven 
of  them  away  for  Slaves :  And  then  they  went 
to  Vaudepoe,  where  they  clean'd  their  Ship  ;  and 
from  Vandepoe  they  went  to  Cape  Lopes,  and  trom 
Cape  Lopes  to  Annibo,  and  from  Annibo  about  the 
Cape  -,  and  at  Madagafcar  they  watered  their  Ship, 
and  got  Provifions,  and  Cows  to  fait  up  ;  and  from 
thence  they  went  io  Joanna,  and  from  Joanna  they 
ivent  to  take  a  Junk,  and  took  Rice  out  of  her, 
and  funk  her  :  and  from  thence  they  went  to  the 
Equinoctial  Line,  and  becaufe  they  were  fhort  of 
Water  and  Rice,  they  went  back  again  zojoanna  ; 
and  the  Wind  being  contrary,  they  went  to  Com- 
meroe  ;  and  there  they  met  a  fmall  French  Veflfel, 
and  they  took  her,  and  funk  her  -,  and  then  went 
to  Joanna  again,  and  there  took  in  Mr.  Ma)  again  : 
And  then  v,  cnt  to  Meat  ;  and  becaufe  the  Natives 
would  not  trade  with  them,  they  burnt  their 
Town  :  And  then  they  went  to  Bobs  Key,  by  the 
Mouth  of  the  Red  Sea :  But  before  that,  they 
met  with  an  Englijh  Veflel,  that  was  on  the  fame 
Account  that  we  were;  and  we  rode  there  a  Night 
or  two  -,  and  they  faw  there  another  Sail  a  coming, 
which  proved  to  be  another  Englijh  Veffel  :  And 
in  the  Morning  they  faw  two  more ;  May,  Parrel, 
and  U'dke,  were  the  Captains  :  And  on  Saturday 
Night  all  the  Mocha  Fleet  pafied  by  :  And  on 
Sunday  Morning  they  took  another  Veflel,  that 
told  them  the  faid  Fleet  was  gone  by  ;  and  fo 
they  confulted  whether  they  fhould  follow  them, 
or  llay  there.  And  then  they  went  after  them  and 
overtook  them,  and  took  one  that  was  about  three 
or  four  hundred  Ton,  and  took  Gold  and  Silver 
out  of  her  ;  and  k-nt  Men  aboard  her  to  plunder 
and  keep  her.  And  next  Day  they  fpied  another 
Sail,  and  got  up  their  Anchor,  and  ftood  to  her, 
and  took  her  •,  fhe  was  called  the  Gunfivay  :  they 
killed  feveral  Men  aboard,  and  when  they  had 
taken  and  plundered  the  Ship,  they  left  the  Men 
aboard  to  go  to  Surat  again.  And  then  they  went 
to  Rachipool  in  the  Eajl-Indies,  and  got  Water  and 
Necefiaries ;  and  from  thence  to  Degorees,  and 
watered  again  ;  and  then  to  Dafcaran,  where  they 
fet  about  twenty- five  Frenchmen  afhore,  and  four- 
teen Danes,  and  fome  Englijh  ;  for  they  were 
afraid,  if  they  came  to  England,  and  were  caught, 


they  fnould  be  hang'd  ;  and  they  thought  them- 
felves  there  fecure.  From  that  Place  they  went 
to  Afcenfion,  and  then  to  the  Ifland  Providence  in 
the  ll-^'ejl- Indies :  And  then  they  wrote  a  Letter 
to  the  Governor,  to  know  if  he  would  let  them 
come  in,  and  faid  they  would  prefcnt  the  Gover- 
nor with  twenty  Pieces  of  Eight,  and  two  Pieces 
of  Gold,  if  he  would  let  them  come  in  ;  and  the 
Captain,  becaufe  he  had  a  double  Share,  he  of- 
fered forty  Pieces  of  Eight,  and  tour  of  Gold  ; 
and  with  that  they  fent  fome  Men  down,  Adams 
and  others,  with  the  Letter  :  And  they  came 
again,  with  a  Letter,  from  the  Ifland,  that  they 
fhould  be  welcome,  and  come  and  go  again  when 
they  pieafed. 

Mr.  Conyers.  Look  on  the  Prifoners  at  the  Bar, 
were  they  all  there  ? 

L.  C.  J.  Holt.  Do  you  know  Ed.  Forfeith  ?  Was 
he  there  ?  Did  he  belon<>  to  the  Charles  the  Se- 
cond  ? 

P.  Middleoon.  He  came  from  the  James. 

L.  C.  J.  Holt.  W^as  W.  May  there  ? 

P.  Middleton.  He  was  aboai'd  the  Charles. 

L.  C.  J.  Hclt.  Was  JV.  Btjhop  there  ? 

P.  Middleton.  IV.  Bijhop  came  from  the  James, 

L.  C.  J.  Holt.  Was  J.  Le-zas  there  ? 

P.  Middleton.  Yes,  he  came  from  the  James. 

L.  C.  J.  Holt.  Was  J.  Sparkes  there  ? 

P.  Middleton.  Yes,  he  was  aboard  the  Charles. 

L.  C.  J.  Holt.  Had  all  the  Men  their  Shares .? 

P.  Middleton.  Yes,  fuch  as  the  Company  thought 
fie  to  allow  them,  all  of  them. 

L.  C.  J.  Holt.  Had  thefe  Men  their  Shares  of 
the  feveral  Prizes  they  took  ? 

P.  Middleton.  Yes,  they  had. 

L.  C.  J.  Holt.  Were  they  adive  in  the  taking  of 
the  Prize  ? 

P.  Middleton.  They  were,  as  far  as  I  faw. 

L.  C.  J.  Holt.  Were  not  divers  others  fet  afhore 
befides  Capt.  Gibfon  ? 

P.  Middleton.  I  never  heard  any  repine,  or  wifli 
they  had  been  afliore,  or  that  they  had  never  come 
along  with  the  Ship. 

L.  C.  J.  Holt.  But  do  you  know  of  any  others 
that  were  fet  afhore  .'' 

P.  Middleton.  Yes,  a  great  many,  Mr.  Gravel 
and  feveral  others. 

Mr.  Cowper.  I  think,  you  faid,  fome  French  and 
Englijh  were  fet  afhore  in  the  Indies. 

P.  Middleton.  Yes,  Sir. 

Mr.  Cowper.  Were  they  fet  afhore  willingly  ? 

P.  Middleton.  They  defired  to  be  fet  afhore. 

Jury-man.  He  fays,  in  the  Morning  Capt.  Every 
called  them  above  Deck,  and  gave  Leave  to  any 
to  go  afhore,  that  were  not  willing  to  go  with 
them  ;  we  defire  to  know  whether  any  of  the 
Prifoners  were  there  at  that  Time  ? 

P.  Middleton.  I  know  not  that  •,  all  Hands  were 
called  up. 

Mr.  Juftice  Turton.  What  Number  of  Perfons 
were  aboard  when  the  Dividend  was  made  ? 

P.  Middleton.  About  a  hundred  and  fixty. 

Mr.  Juftice  Turton.  What  might  the  Shares  be? 

P.  Middleton.  Some  a  thoufand  Pounds,  fome 
fix  hundred,  fome  five  hundred,  and  fome  leli, 
according  as  the  Company  thought  they  de- 
ferved. 

Mr.  JufUce  Turton.  Had  not  you  a  Share  ? 

P.  Middleton.  Yes,  what  the  Company  thought 
fit,  and  they  told  me  that  would  ferve  to  put  me 
Out  an  Apprentice,  and  that  I  fhould  never  go 
near  my  Friends. 

Mr. 
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Mr.  Juftice  Tiirton.  How  much  was  that  you 
had  ? 

Ph.  Middklon.  Above  an  hundred  Pound. 
Mr.  Conyen.   What  became  of  it  ? 
Ph.  Middleton.  Jo.  Sparkes  robb'd  me  of  it. 
L.  C.  J.  Holt.  The  King's  Counfel  have  done 
with  the  Evidence,    and   therefore  now  is  your 
Time  for  to  fpeak,   if  you  have  any  thing  to  fay 
for  your  felves.     Ed.  Forj}itb,  what  have  you  to 
fay? 

Ed.ForJeith.  My  Lord,  I  defire  you  would  call 
Mr.  Druii,  and  aflc  him  whether  I  was  one  of  the 
Pinnace's  Crew. 

L.  C.  J.  Holt.  You  hear  what  he  fays. 
T.  Druit.  Yes  you  were,  and  I  commanded  you 
to  come  back,  and  you  refufed. 

Ed.  Forjiitb.  Did  not  you  command  me  to  go  ? 
T.Druii.  Yes,  and  I  afterwards  commanded  you 
to  come  back,  and  you  refufed. 

Ed.  Forfeitb.  You  did  not  command  me  back. 
T".  Druit.  Yes  I  did,  and  fired  at  you,  and  fhot 
through  the  Boat. 

Ed.  Forfeitb.  I  held  Water  with  my  Oar,  that 
was  all  I  could  do. 

L.  C.  J.  Holt.  What  did  you  command  him  to 
do? 

T.  Druit.  To  refcue  the  Ship. 
L.  C.  J.  Holt.  Inftead  of  refcuing  the  Ship,  you 
run  away  with  her.     He  commanded  you  back, 
and  you  refufed  to  come  back. 

Ed.  Forfeitb.  I  could  not  bring  her  back  my 
felf,  nor  come  back,  unlefs  I  fhould  leap  over- 
board. 

L.  C.  J.  Holt.  Have  you  any  more  to  fay  ? 
Ed.  Forfeitb.  My  Lord,  when  I  was  in  the  Boat, 
I  knew  not  who  was  in  it,  nor  how  many.  "When 
I  came  aboard  the  Charles,  the  Sails  were  loofe, 
and  I  was  in  a  very  forry  Condition  ;  they  cut  the 
Boat  off,  and  put  her  adrift  ;  I  could  not  get  into 
her,  fhe  was  gone  in  a  Minute's  Time,  1  did  not 
know  which  Way,  or  what  Men  there  were  in 
her,  nor  heard  nothing  till  Two  a  Clock  the  next 
Day.  And  I  hope,  my  Lord,  as  we  are  but  poor 
Sea-faring  Men,  and  do  not  underftand  the  Law, 
you  will  take  it  intoConfideration. 

L.  C.  J.  Holt.  But  all  you  Seamen  underftand 
that  Law,  that  ic  is  not  lawful  to  commit  Piracy  ; 
and  he  that  doth,  deferves  to  be  hang'd. 
Ed.  Forfeitb.  My  Lord,  I  never  did. 
L.  C.  J.  Holt.   Did  you  think  it  no  Piracy  to 
rob? 

Ed.  Forfeitb.  I  was  forc'd  to  do  what  I  did. 
Mr.  J.  Eyre.  You  all  compell'd  one  another. 
Ed.  Forjelth.  My  Lord,  I  was  fent  of  an  Errand. 
I  hope  as  we  are  poor  Men  in  this  Condition,  you 
will  take  it  into  Confideration. 

L.  C.  J.  Holt.  We  fliall.  Have  you  any  more 
to  fay  ? 

Ed.  Forfeitb.  No,  my  Lord. 
L.  C.  J.  Holt.  W.  May,  what  do  you  fay  ? 
W.  May.  Here  is  one  of  the  King's  Evidence, 
that  teftifies  that  I  knew  nothing  of  the  Ship's  go- 
ing away  ;  and  I  believe  very  few  knew  it,  I  be- 
lieve not  above  nine  or  ten. 

L.  C.  J.  Holt.  None  of  them  fay  you  were  at  the 
Confult ;  but  one  fays  that  you  faid,  God  damn 
you,  you  deferve  to  be  fjot  through  the  Head  ;  and 
held  a  Piflol  to  him. 

fF.  May.  I  never  was  any  higher  than  the 
Under -deck;    I  was    coming    up   the   Hatch 
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L.  C.  J.  Holt.  Every  was  no  OfFicer,  he  had  no- 
thing to  do  to  command  ;  he  was  under  Captain 
Gibfon,  and  took  the  Ship  from  Gibfon. 

W.  May.  My  Lord,  I  know  nothing  of  the 
Ship's  going   away. 

L.  C.  J.  Holt.  You  fhould  have  fluck  to  Captain 
Gibfon,  and  endeavoured  to  fupprefs  the  Infolence 
of  Every.  Captain  Gihfon  Was  the  Commander, 
you  ought  to  have  obeyed  him  ;  and  if  any  had 
refifled  him,  or  gone  to  put  a  Force  upon  him, 
you  fhould  have  flood  by  him.  j  .  ,  .,  ^ 

IV.  May.  I  was  furprized.  '.  "  ''■; 

L.C.J.  Holt.  How? 

fV.  May.  By  Captain  Every  ;  and  knew  nothino- 
of  it.  '' 

L.  C.  J.  Holt.  You  were  zealous  from  the  Be- 
ginning, and  faid  to  one,  Damn  you,  you  deferve  to 
be  Jhot  through  the  Head. 

Mr.  J.  "Turton.  And  one  fays  you  drank  a  Health 
to  your  good  Voyage. 

IV.  May.  Prefently  after  I  heard  this  Rumour, 
I  came  up  the  Hatch-way,  and  Capt.  Every  faysj 
Tou,  May,  I  believe  you  do  not  love  this  Way,  pray 
get  down  to  your  Cabbin.  So  I  went  to  my  Cabbin, 
which  one  that  is  now  at  Virginia  could  teftify  ; 
which  I  hope  will  be  confidered,  that  I  cannot 
have  my  WitnefTes  for  me. 

L.  C.  J.  Holt.  What  have  you  more  to  fay  ? 
Have  you  any  WitnefTes  to  call  ? 

TV.  May.  I  flay'd  in  the  Cabbin  a  confiderable 
Time.  I  was  thinking  I  muft  leave  my  old  Cap- 
tain without  feeing  him  -,  and  I  begg'd  them  to 
give  me  Leave  to  come  to  him  ;  and  there  was 
two  Men  flood  with  naked  Cutlaces,  and  would 
not  let  me  come  to  him.  We  had  fome  Confa- 
bulation together,  and  I  begg'd  the  Favour  to 
come  in,  and  at  lafl  they  permitted  me  •,  and  the 
Doftor  was  anointing  the  Commander's  Temples. 
And  as  I  was  coming  along,  I  had  my  Hand  cut ; 
and  I  went  to  the  Doftor,  to  defire  him  to  bind 
up  my  Hand.  When  I  came  out  again,  they  be- 
gan to  hurry  the  Men  away.  Here  was  Mr,  Gra- 
vel, the  fecond  Mate,  who  is  now  one  of  the 
King's  Evidence  ;  and  I  told  him  he  fhould  re- 
member me  to  my  Wife,  I  am  not  like  to  lee 
her  ;  for  none  could  go,  but  who  they  pleafed  : 
For  when  thofe  Men  were  in  the  Boat,  they  cry'd 
to  have  a  Bucket,  or  elfe  they  fhould  fink,  they 
having  three  Leagues  to  go  :  And  I  do  not  know 
how  they  could  go  fo  far  with  more,  when 
their  Boat  was  like  to  fink  with  thofe  that  were 
in  her,  as  fome  of  the  King's  Evidence  have  te- 
ilified. 

L.C.yHolt.  Who  will  you  call? 
W.  May.  Mr.  Dan.         {Who  appear' d.) 
L.  C.  J.  Holt.    Mr.  Dan,  anfwer  the  Queflion, 
Whether  there  was  calling  for  a  Bucket  feveral 
Times  by  the  Men  that  were  in  the  Boat  ? 

J.  Dan.  They  did  call,  and  a  Bucket  was  given 
them  to  pump  with. 

L.  C.  J.  Holt.  You  were  willing  to  be  rid  of 
them. 

fV.  May.  I  have  more  to  fay.  Afterwards,  if 
I  fhould  have  denied  to  go  with  them,  I  might 
have  been  kill'd  by  them  ;  and  I  knew  not  whe- 
ther it  be  better  to  be  acceffary  to  my  own  Death, 
or  to  fufi'er  by  the  Law  of  the  Nation. 

Sir  Cb.  Hedges.  You  feem  to  fay  that  you  were 
under  a  Conftraint  and  Terror.  Did  you  make 
any  Complaint  or  Difcovery  fo  foon  as  you  had 


way,  and  Captain  Every  was  ftanding,  and  com-     Liberty,  or  at  your  firft  coming  into  the  King's 
manding  the  Ship.  Dominions  ? 

Vol.  V.  C  2  W.May, 
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'  '  Captain  is  juft  now  fending  his  Boat  for  you.     I 

replied,  I  am  ready,  here  is  all  I  have  in  the 
World  ;  and  he  goes  away  about  Two  a  Clock  m 
the  Morning.     And  I   remained  feven  oi"  -eio-ht 


W.Ma).  Yes,  ^s.  Virginia     . 

'    Sir  Cb.  Hedges.  Where  didyou 'firft  arrive  in 

Engl  a  lid?  .    .  .  '■        jA  viV. 

fV.Maj.   At  Brijld.  .-r..,';: 

Sit  Ch.Bedges.  Whenyoii  c&mt  to  Brifiol^  did 

you  difcover  it  to  any  Magiftrate  ?    ■ 

JV.  Ma)\    When  I  came   tq  Biijlol,   I  had  a 

Defign  to  difcover  ic  to  the  Lords  of  the  Ad- 
miralty. 

L.  C.  J.  Holt.  Did.yQu  go  to  a  Magiftrate  ? 
JV.  Ma-j.  I  was  feveral  Days,  in  the  King's  Col- 

leftor's  Houfe,   and  did  difcover  the  whole  to 

him  ;   and  at  Provldence,_ 

L.  C.  J.  Holt.  You  fpeak  now  of  Providence ; 

but  in  England  who  did  you  difcover  it  to  ? 

IF.  Ma-^.  I  was  taken  fick,  and  could  not  go 

abroad. 

L.  C.  J.  Holt.    You  might    have  fenx   to  the 

Mayor  of  Briftol. 

W.  May.  I  knew  nothing  of  it,  I  intended  to 

declare  it  to  none  but  the  Lords  of  the  Admi- 
ralty.    I  knew  no  Man    there,    but  two  Men 
that  were  Fcllow-Tradefmen  in  Virginia.     I  came 
from  Virginia  by  the  firft  Ship  •,    and  if  that  Ship 
had  come  away  before  the  Fleet,  I  had  been  at 
home  long  before.     1  lay  fick  at  Brijlol  four  or 
five  Days,  and  the  fifth  Day  I  got  PafTage  for 
London  in  the  Coach  •,  and  was  taken  three  Miles 
off"  Bath  by  the  King's  Meflenger,,  by  one  who 
betrayed  me,    and  I  was  carried  back  to   Bath 
again.     And  there  was  the  Duke  of  DevonJInre  ; 
and  there  they  examined  the  whole  Matter,  In 
every  Particular,  as  I  have  now  declared  to^.the 
Court.     And  my  Lord  defied   the  Meflenger 
fhould  take  me  away  again,  and  fee  me  fafe  to 
London ;  which  was  all  he  faid  to  me.  I  have  more 
to  fay,  as  to  my  being  put  afhore  at  Joanna.;  I 
had  no  Place  to  go  to,   but  lay  in  a  lamentable 
Condition,  I  could  not  put  Water  to  my  Mouth 
without  Help,   and  remained  ufelefs  of  Hands  or 
Feet,  defpairing  of  my  Life.     I  defired  to  go  a- 
fhore,  to  fee  if  the  Air  would  do  me  any  good  •, 
and  I  went  aftiore  zt  Joanna,   with  another  Man, 
Gunning,    and  others,  for  Refrefhment.     So   the 
fecond  Day  we  went  in,  there  appears  three  Ships, 
which  were  Eafi-lndia  Men.     Captain  Every  be- 
ing furpriz'd  by  thefe  Ships,  haftened  his  Men 
and  Water  aboard  to  get  out  to  Sea,    that  he 
might  not  be  furprized  in  the  Road  without  his 
Men  on  Board,  who  were  come  afhore  for  the 
Sick.     And  I  told  them,  I  will  not  go  with  you, 
I  will  rather  truft  to  the  Mercy  of  my  Country- 
men, or  the  Mercy  of  the  Negroes :    I  fhould 
endanger  my  Life,    if  I  go  aboard  •,    if  I  ftay, 


Weeks  at  the  Mercy  of  thofe  Negroes,  and  had 
perifhed,  but  that  a  Negroe  hearing  an  EngHfii- 
man  was  there,  cam.e  to  me  •,   he  lived  at  Bcdnal- 


Green,  and  fpoke  Engliftj  very  well.  He  went 
from  England  in  the  Ship  Rochejler,  taken  at  Guinea 
fome  Time  before.  The  Captain  commanded  this 
Negroe  to  go  for  the  Long-boat,  and  turn  her 
adrift ;  which  he  does,  but  goes  away  with  her 
himfelfi  and  in  the  F"'ight,  lays,  the  Ship  blew 
up  by  an  accidental  Fire,  and  feveral  were  loft. 
This  Negroe  I  got  to  look  after  me,  and  he  did 
really  feed  me,  and  got  me  all  Neceflaries  be- 
longing to  me  :  And  by  that  Means  I  laved  my 
Life.  Now  when  Captain  Every  came  in  again,  I 
could  not  s;o  nor  ftir. 

L.  C.  J.  Holt.  Do  not  call  him  Captain  -,  he  v/as 
a  Pirate. 

JV.  May.  He  commanded  me,  I  v/as  forced  to 
obey  him. 

L.  C.  J.  Holt.  For  that  Matter,  call  Gravet  a- 
gain,  becaule  you  and  he  were  very  kind  to- 
gether ;  you  ftiook  Hands  with  him,  and  bid  him 
farewel,  and  remember  you  to  your  Wife.  Mr. 
Gravet,  do  you  remember  when  you  went  into  the 
Boat?  T>'A  JV.  May  take  his  leave  of  you,  or 
was  he  unwilling  to  be  left  behind  ? 
:  J.  Gravet.  When  we  had  Liberty  to  go  out  of 
this  Ship,  this  Man,  IV.  May,  took  me  by  the 
Hand,  and  wiflied  me  well  home,  and  bid  me  re- 
member him  to  his  Wife,  and  was  very  merry 
and  jocund,    and  knew  whither  they  were  go- 

Mr.  J.  Ttirton.  Did  he  exprefs  any  Inclination  to 
go  with  you  ? 

J.  Gravet.  No,  my  Lord,  not  at  all. 
L.  C.  J.  Holt.  Flave  you  any  more  to  fay  ? 
JV.  May.  Yes,  my  Lord,  I  remained  in  this 
Condition  till  I  came  to  Providence  ;  and  the 
King's  Evidence  can  teftify  what  I  fay.  I  only 
beg  Mercy  of  this  honourable  Bench,  to  confi- 
der  my  weak  State  and  Condition  that  I  have 
been  in. 

L.  C.  J.  Holt.  Have  you  done  .'' 
JV.  May.  Yes,  my  Lord. 
L.  C.  J.  Holt.  Then  the  next.    JV.  BiJJjop,  what 
have  you  to  fay  ^ 

JV.  Bijljop.  I  belonged  to  the  Ship  James  ;  and 
at  the  Groyne  the  Men  began  to  complain  about 
Wages,  and  that  was  the  firft  Beginning  of  the 
Difturbance  about  this  Plotting.  We  were 
no  Queftion  my  Countrymen  will  have  Compaf-  fhipp'd  out  oi England,  in  Sir  James  Houblon's,  Ser- 
fion  on  me  -,  and  if  I  have  committed  any  thing 
v/orthy  of  Death,  they  have  Authority  to  put  me 
to  Death  according  to  the  Law  of  the  Nation. 
And  I  applied  my  fclf  to  Mr.  Edgcomb,  when  he 
came  afhore,  and  he  gave  me  fcurrilous  Lan- 
guage. But  I  replied,  I  am  a  weak  Man,  for  me 
to  ftay  behind  is  Death  ;  I  had  rather  fulTer  Death 


vice. 


to  the  S/ani/b  IVeJl-Indies.  Upon  this  Mu- 
tiny among  the  Men  for  their  Wages,  feveral 
Men  went  aboard  the  King's  Ships,  and  defired 
to  be  entertained  on  Board  any  of  them  to  oo  for 
England  ;  and  we  all  went  away  again  to  the  Ship, 
becaufe  we  could  not  be  entertained.  But  this 
Defign  of  Every's,  I  did  not  know  of.     On  the 

by  the  Laws  of  my  Country,  than  to  be  left  to     17th  Day  Captain  Humphreys  calls,  and  fays,  my 

the  Mercy  of  thefe  Negroes.     Mr.  Edgcomb  {-^ys, 

I  will  take  you  down  with  mc,  and  will  hang  you 

there  too. 

L.  C.  J.  Holt.  Where  ? 

IV.  May.  At  Bombay,    where  he  faid  I  fhould 

be  tried.     His  Mate,"  and  feveral  other  Englijh- 

men,  came  to  fee  me,  and  brought  me  one  thing 

or  other  to  refrefh  me.    And  at  laft,  at  Night,  he 

fent  his  Dodor  and  Purfer  CO  me,  who  faid,  the 


Men  are  gone  aboard  the  Charles,  I  think. 
And  he  calls  out,  fays  he,  Mr.  Druit,  man  the 
Pinnace.  I  being  then  on  the  Deck,  at  Night, 
the  Men  all  quiet,  as  I  tliought,  I  went  into 
the  Pinnace,  and  I  was  no  looner  in,  but  in 
comes  fifteen  or  fixteen  more  that  knew  of  the 
Defign  •,  but  I  was  then  fent,  and  knew  ir  not. 
And  they  put  off  the  Boat,  and  overpower'd 
us  J  and  fcveral  of  us  would  have  gone  aboard 

again. 
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again,  and  they  would  not  fuffer  us.  And  when 
we  came  aboard  the  Ship  Charles,  they  had  cut 
the  Cables,  and  the  Sails  were  loofe,  and  feveral 
Men  went  from  the  Charles  to  the  James  in  a 
Boat ;  and  they  commanded  the  Innocent  to  do 
what  they  plealed,  with  Piftols  and  Cudaces  ■,  and 
they  commanded  me  to  go  into  the  Hold  to 
do  what  they  pleafed.  And  I  not  knowing  of 
this  Matter,  the  Men  that  were  in  the  Boat 
called.  Hand  the  Buckets,  or  we  fliall  fink. 
And  I  heard  afterwards,  that  none  went  afliore, 
but  whom  they  pleafed,  that  is,  Ever^  and  his 
Crew.  And  I  not  knowing  of  it,  could  not  go  i 
and  if  I  had  known  it,  I  had  not  been  admitted  to 
so.  Then  we  were  carried  two  Leagues  without 
the  Groyne. 

L.  C.  J.  UoU.  Have  you  any  Witnefies  to 
call  ? 

W.  Bijhop.  The  King's  Evidence  is  my  Wit- 
nels  ;   he  commanded  me  to  go  into  the  Boat. 

L.  C.  J.  Holt.  Will  you  ask  him  any  Que- 
ftions  ? 

IV.  Bijhop.  No,  my  Lord. 
L.  C.  J.  Holt.    James  Lewis,  what  have  you  to 
fay? 

J.  Leivis.  I  had  been  in  France,  a  little  before 
the  Ship  came  to  the  Groyne,  a  Prifoner  there  -, 
but  I  knew  nothing  of  Every' s  Defign.  By  the 
Command  of  our  OiHcer  I  went  aboard  the  Boat, 
and  as  foon  as  we  were  in  her,  we  were  over- 
power'd,  and  carried  away  -,  they  took  the  Oars 
but  of  our  Hands,  and  carried  us  to  the  Ship 
Charles.  And  when  we  came  aboard,  they  put 
the  Boat  a-drift,  and  then  they  commanded  me 
into  the  Forecaftle  -,  they  had  Arms,  but  we  had 
none,  and  fo  were  forced  to  obey  them.  When 
the  Boat  was  going  off,  I  heard  a  Noife  of  crying 
out  for  a  Bucket.  And  when  we  were  gone  from 
the  Groyne,  we  were  forced  to  do  what  they  would 
have  us  ;  it  was  ag-ainft  my  Confent,  and  againft 
my  Will. 

L.  C.  J.  Holt.  J.  Sparkes,  what  fay  you  ? 
J,  Sparkes.  When  Captain  Humphreys  called  to 
them  that  were  gone  into  the  Boat,  I  was  afleep  •, 
but  with  the  Noife  of  Gravel's  crying  out.  He  is 
coming,  I  awaked  •,  and  all  put  the  Candles  out, 
for  fear  I  fhould  fee  them.  And  when  the  Men 
were  come  aboard,  I  went  on  the  Deck,  and 
they  trow'd  the  Hammocks,  and  knock'd  me 
down. 

U  C.J.Holt.  Who  did  it? 
J.  Sparkes.  The  Hammocks  they  brought  from 
the  other  Ships.     I  durft  not  do  any  otherwife 
than  they  bid  me  -,  I  was  innocent  of  the  Thing. 
I  afk'd  what  they  were  going  to  do,  and  they  faid 
they  were  going  for  England. 
L.  C.  J.  Holt.  Who  told  you  fo  ? 
J.  Sparkes.    John  Dan. 

L.  C.  J.  Holt.   J.  Dan,  did  you  tell  J.  Sparkes 
the  Ship  was  going  for  England? 

J.  Dan.  I  do  not  remember  I  faw  him  all  the 
Night. 

i..  C.  J.  Holt.    I  would  aflv  you  if  he  had  no 
Share  of  the  Plunder. 

J.  Sparkes.  I  was  forced  to  take  it. 
L.  C.  J.  Hclt.    Phil.  Middlclon,  you  had  foir.e 
Share,  had  you  not  ? 

Phil.  ATiddlclon.  Yes,   my  Lord. 
L.  C.  J.  Holt.  What  became  of  it  ? 
Phil.  Middle  ton.    Tiiey    took    it    av/ay    from 
me. 
L.  C.  J.  Holt.  Who  took  it  from  you  ? 


Phil.  Middleton.  J.  Sparkes  robb'd  me  of  it  by 
Night. 

L.  C.  J.  I-IqU.  Did  he  take  all  away  ? 

Phil.  Muldkton.  Yes,  all  that  I  had  there.  Two 
hundred  feventy  odd  Pieces  of  Gold  ;  it  was 
in  a  Belt. 

J.  Sparkes.  He  took  out  his  Money  and  fhewed 
it  to  the  Troopers,  and  they  made  him  drunk  and 
got  it  froni  him  ;  and  the  next  Morning  he  faid 
they  took  it  from  him. 

Phil.  Middleton.  I  was  forc'd  to  fiy  fo,  becaufe 
if  I  had  faid  he  had  it,  he  would  have  made  no 
more  but  to  cut  my  Throat. 

L.  C.  J.  Holt.  Have  you  any  more  to  fay  ? 

J.  Sparkes.  No,  my  Lord. 

Mr.  Sol.  Gen.  May  it  pleafe  yourLordfhip,  and 
you  Gentlemen  of  the  Jury,  I  am  ofCounfel  in 
this  Cafe  for  the  King  againft  the  Prifoners  at  the 
Bar.  They  are  arraign'd  for  a  very  high  Crime, 
a  Robbery  upon  the  Seas.  It  was  not  a  leis 
Crime  becaufe  committed  on  the  Sea,  but  rather 
the  more.  Thefe  Men  had  a  Truft  repof.^d  in 
them  to  affift  their  Captain  in  his  Voyage  ;  but 
inftead  of  that,  they  refift  their  Captain,  turn 
him  out,  and  run  away  with  the  Ship.  They 
could  not  find  Shelter  in  any  other  Part  of  the 
World,  and  I  hope  you  will  make  it  appear  fuch 
Crimes  fhall  not  find  Shelter  here,  more  than  in 
other  Parts  of  the  World.  Thefe  are  Crimes 
againft  the  Laws  of  Nations,  and  worfe  than 
Robbery  on  the  Land  :  For  in  Cafe  of  a  Rob- 
bery on  the  Land,  we  know  who  is  to  pay  it  •, 
but  in  a  Robbery  by  Sea,  it  often  happens  that 
innocent  Perfons  bear  the  Lofs  of  what  thefe 
Men  do.  It  has  been  very  plainly  proved  againft 
the  Prifoners,  That  the  Ship  Charles  was  run  away 
with  from  the  Groyne.  And  it  is  as  plain  by  two 
Witncfl^es,  That  all  the  Prifoners  at  the  Bar  were 
in  this  Ship  -,  by  three.  That  IF.  May  in  parti- 
cular was  one  of  them  -,  and  by  one.  That  IV.  May 
was  fo  far  concerned,  that  becaufe  J.  Gravef 
feem'd  to  diflike  it,  he  faid  he  dcferved  to  be 
fhot  through  the  Head  :  So  that  he  that  would 
make  himlelf  the  moll  innocent  of  the  five,  is 
moft  guilty. 

Now  they  have  only  this  to  fay  for  themfelves, 
that  they  were  forced  to  do  what  they  did.  But 
it  has  been  proved  to  you  that  they  were  not 
forced  •,  it  was  faid.  All  might  go  that  would. 
And  it  is  not  proved  on  their  Side,  that  any  one 
of  the  Prifoners  did  feem  to  dilTent  from  their 
going  away.  It  is  proved,  that  they  all  made 
ufe  of  this  Ship  to  very  bad  Purpofes  •,  that  they 
took  and  plundered  feveral  Ships,  and  fhared  the 
Booty.  We  do  not  produce  this  to  prove  them 
guilty,  but  to  fhcw  that  they  made  ufe  of  this 
Ship  to  this  very  Purpofe.  Now  if  you  allow 
what  they  fay,  that  they  were  forced  to  go  a- 
way  ;  then  you  muft  never  convift,  at  any  time, 
one  or  two  Highwaymen  that  rob  in  the  Com- 
pany of  four  or  five  ;  for  they  may  Wiy  too,  that 
they  were  overpower'd,  and  forced  by  their  Com- 
pany. It  is  fo,  not  only  in  Cafe  of  Robbery, 
but  in  all  other  Crimes  alfo.  They  have  faid  a 
great  deal  indeed,  but  without  any  manner  of 
Probability  of  Truth.  They  have  produced  no 
WitneflTes  for  themfelves,  to  prove  any  thing 
they  have  faid.  And  the  WicneiTe^  for  the  King 
have  given  Teftimony  without  any  Exception. 
And,  I  hope,  you  will  vindicate  the  Credit  of 
the  Nation,  and  find  them  Guilty,  as  the  Evi- 
dence has  proved  them. 

L-  C.  J. 
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L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  Thefe 
five  Prifoners,  E.  Forfeith,  JV.  Ma),  W.  Bijhop, 
Ja.  Lewis,  and  J.  Sparkes,  are  indifted  for  a  Pi- 
racy and  Robbery  committed  on  the  High  Seas, 
fome  Diftance  from  the  Grojne,  in  taking  and 
carryincr  away  a  Ship,  and  feveral  Goods  there- 
in contained.  She  was  called  the  Charles  the  Se- 
cond. This  was  done  in  Ma'j  laft  was  two  Years, 
1694.  You  have  heard  what  Evidence  has 
been  given  on  this  Indiftment  againft  the  Pri- 
foners. 

It  has  appear'd  that  this  Ship  was  bound  in  a 
Voyage  to  the  Wejl-Indies.  Two  of  the  Prifon- 
ers,' JK  May,  and  J.  Sparkes,  were  Seamen  then 
on 'board  this  Ship,  and  ingaged  in  the  Voyage  ; 
the  other  three  were  not  Mariners  in  that,  but  in 
another  Ship,  called  the  7^7««,  that  lay,  at  that 
Time,  near  the  Groyne  ;  but  they  came  aboard 
the  Ship  Charles  before,  and  continued  on  board 
her  when  fhe  was  carried  away. 

That  there  was  a  Piracy  committed  on  the 
Ship  Charles,  is  moft  apparent  by  the  Evidence 
that  hath  been  given  ;  that  is,  a  Force  was  put 
on  the  Mailer,  and  fome  others  of  the  Seamen  on 
board  her,  who  becaufe  they  would  not  agree  to 
go  on  a  piratical  Expedition,  had  Liberty  to  de- 
part, and  be  fet  ailiore.  But  the  Ship  was  taken 
from  the  Captain,  who  was  poileiTed  ot  her  for 
the  Ufe  of  the  Owners,  and  was  carried  away  by 
Tii'try,  and  others  of  his  Crew  that  remained  on 
board  her  •,  and  others  came  from  the  Javm: 
which  Taking  was  a  Piracy  that  is  manifefted  by 
the  Ufe  they  did  put  her  to  •,  for  they  did  after- 
wards commit  feveral  other  Piracies  with  her, 
and  took  feveral  Englijh  and  Daniflo  Ships,  and 
then  went  to  feveral  Iflands,  Countries  and  Pla- 
ces, as  to  the  Ifles  of  A/rtji  andPnW^^,  to  Mada- 
gascar,  and  then  to  Joanna,  and  afterwards  to 
Meat,  and  then  to  the  Red  Sea  ;  and  at  the  En- 
trance of  the  Red  Sea  committed  more  Piracies, 
in  the  manner  as  you  have  heard,  and  has  been 
very  particularly  defcribed  to  you.  So  that  I  muft 
tell  you,  beyond  all  Contradiftion,  the  Force 
put  on  the  Captain,  and  taking  away  this  Ship, 
called  the  Charles  the  Second,  was  a  Piracy  ;  and 
for  that  particular  Faft  thefe  Prifoners  are  now 
charged. 

The  Matter  you  are  now  to  enquire  after,  is. 
Whether  all  the  Prifoners  were  guilty  of  this  Pi- 
racy, or  which  of  them. 

As  for  Ed.  Forfeith,  Bi/Ijop,  and  Lewis,  it  hath 
appeared  to  you,  that  they,  with  others,  were 
aboard  the  Ship  James  ;  and  that  there  was  a  Re- 
port fpread  about  of  a  Plot  againft  the  Captain 
of  the  Charles  the  Second,  and  a  Defign  to  carry 
that  Ship  away.  To  prevent  which,  there  were 
fome  of  thefe  Men  fent  out  in  a  Boat,  by  the 
Captain  of  the  James,  to  this  Ship,  to  affift  Cap- 
tain Gib/on  ;  but  inftead  of  preventing  this  Pi- 
racy, they  ftaycd  behind,  and  went  along  with 
thefe  Men  that  carried  away  the  Ship. 

As  to  /F.  May  and  J.  Sparkes,  that  were  of  this 
Ship's  Crew,  they  continued  on  Board,  and  were 
Parties  in  all  thole  Piracies. 

There  was  a  Confult,  it  feems,  by  fome  par- 
ticular Perfons,  ot  which  Every  was  the  Ring- 
leader, how  to  effe<5l  this  Defign  ;  Capt.  Every, 
as  they  call  him,  tho'  he-was  no  Captain,  but 
■was  under  the  Command  of  Capt.  Gibfon,  that  had 
the  Condud  of  this  Ship. 

It's  true,  it  is  not  proved  to  you  that  thefe 
Men  were  at  that  Confult ;  for,  it  feems,  they 


were  too  many,  for  they  were  about  i6o  that 
remained  on  board  v/hen  the  Ship  was  car- 
ried off. 

Now  for  W.  Ma\,  Jo.  Gravet,  Second  Mate, 
that  was  aboard,  though  he  had  a  Piftol 
clapp'd  to  him  to  prevent  any  Refifiance,  yet 
had  Liberty  to  depart  •,  and  upon  his  going  off, 
difcourfed  with  May,  who  fhook  Hands  with  him 
and  bid  him  farewel,  and  remember  him  to  his 
Wife.  And  therefore  it  is  evident  that  TV.  May 
was  under  no  Force  to  ftay  ;  he  ftay'd  with  his 
good  Wilt,  and  did  confent  to  the  Piracy.  And 
then  another  Witnefs  is  D.  Creagh,  who  lays,  that 
May  was  fo  zealous  in  the  Matter,  that  he  faid 
to  him,  God  damn  him,  he  deferves  to  be  /hot  through 
the  Head. 

Sparkes  was  on  Board  the  Ship,  and  had  a  de- 
fign'd  End,  and  no  Compulfion  was  ufed  towards 
him,  fmce  he  had  Liberty  to  depart  ;  bur  lmc 
flaying  behind  by  the  reft,  is  a  great  Evidence  to 
induce  you  to  believe  they  were  Parties  in  the  De- 
fign ;  for  why  elfe  fliould  not  they  go  aftiore  as 
well  as  others,  fince  there  doth  not  appear  any 
Reftraint  upon  them  to  ftay,  efpecially  when  a 
general  Word  was  given,  that  thole  who  would 
go  on  Shore  ftiould  go  on  the  Deck,  and  a  Boat 
was  ready  to  carry  them  off? 

They  fay,  they  wanted  a  Bucket  in  the  Boat, 
and  they  gave  them  one  to  lave  out  the  Water  ; 
that  is  a  plain  Evidence  they  were  willing  to  be 
rid  of  thofe  that  were  not  willing  to  engage 
with  them  ;  and  if  they  had  not  approved  of  the 
Defign,  they  were  not  hindered  from  going  in 
the  Boat.  As  for  thofe  that  came  from  the 
James,  there  was  no  manner  of  Force  on  them, 
but  they  were  fent  from  the  Captain  to  affift  the 
Captain  of  the  Charles  ;  for  thofe  two  Ships 
having  lain  near  together  at  the  Groyne,  there 
was  fome  Intelligence  of  fuch  a  Defign  in  A- 
gitation,  and  thefe  three  forfook  their  ov/n 
Ship  ;  Every  declared  his  Defign  to  fome  :  And 
he  told  them  what  Shares  they  fliould  have  ; 
and  becaufe  he  was  their  Captain  and  Comman- 
der, he  thought  himfelf  intitled  to  a  double 
Share. 

And  then  you  have  heard  what  was  done  in 
the  whole  Progrefs  of  this  wicked  Defign  ;  every 
one  of  thefe  Men  had  their  Share  •,  even  this 
W.  May,  though  he  was  fick  for  fome  Time,  and 
was  fet  afliore  at  Joanna,  and  at  the  Ship's  Return 
taken  in  again,  yet  he  had  his  Share  of  all  the 
Prizes.  JV.  BiJIwp  had  his  Share,  James  Lewis 
had  his  Share,  and  John  Sparkes  had  his  Share  ; 
and,  fays  this  young  Man  Philip  Middleton,  I  had 
my  Share,  which  was  above  an  hundred  Pound, 
which  was  thought  by  them  to  be  a  good  Share 
for  a  Boy  ;  and  Sparkes  took  him  at  a  Difadvan- 
tage,  and  having  an  Opportunity,  took  it  from 
him. 

Now  if  there  be  a  Piracy  committed,  though 
contrived  but  by  one  Man,  yet  if  others  do  con- 
cur in  it,   they  are  equally  guilty. 

Now,  tho'  thefe  Prifoners  tell  you,  there  was  a 
Force  upon  them,  it  is  a  meerSuggeftion,  with- 
out any  manner  of  Evidence  ;  but  there  is  Evi- 
dence of  their  confenting  and  confederating  in 
this  wicked  Enterprize. 

Indeed  there  hath  been  a  Trial  before,  which 
you  have  all  heard  of;  for  the  City  and  Nation 
have  difcourfed  of  it  ;  confider  therefore  the 
Evidence.  You  have  a  great  Truft  repofed  in 
you,  for  you  are  not  to  adt  arbitrarily,  but  you 
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are  accountable  to  God  Almighty,  to  whom  you 
are  fworn,  and  to  the  Government  for  the  Ver- 
dift  you  give.  If  you  are  not  lacisfied  in  your 
Confciences  that  the  Evidence  is  fufEcient  to 
find  thefe  Men  guilty,  in  God's  Name,  acquit 
them. 

But  if  you  are  lacisfied  in  the  Sufficiency  of 
the  Evidence  to  convift  them,  you  muft  find 
them  guilty. 

CI.  cf  Arr.  Cryer,  fwear  an  Officer  to  keep  the 
Jury  ;  which  was  done,  and  the  Jury  went  out 
to  confider  of  their  Verdid.  And  in  the  mean 
time,  the  fix  Prifoners  were  again  arraigned 
upon  two  feveral  Indicl:ments,  the  one  for  pira- 
tically taking  away  iMooriJ})  Ship,  and  the  other 
for  committing  Piracy  upon  two  Dan'ifio  Ships. 
To  both  which  Indiftmencs  Jofeph  Datofon  plead- 
ed Guilty  i  the  other  five  pleaded  Not  guilty, 
and  put  themlclves  upon  their  Trials.   •" 

Then  the  Jury  having  been  withdrawn  a  little 
while,  returned  into  Court. 

Foreman.  If  there  be  any  Evidence  to  prove 
that  John  Sparkes  confenced  to  the  running  away 
of  the  Ship,  we  defire  it  may  be  heard  again. 

L.  C.  J.  Holt.  He  was  with  them  at  the  car- 
rying oft"  the  Ship,  and  at  the  taking  of  the  fe- 
veral Prizes,  and  had  his  Share  afterwards.  What 
is  Confent  ?  Can  Men  otherwife  demonftrate  their 
Confent,  than  by  their  A6lions  ? 

Jur-jinan.  But  we  underfliand,  my  Lord,  that 
he  was  tried  upon  his  confenting  to  carry  away 
the  Ship. 

L.  C.  J.  Holt.  What  do  you  mean  by  confent- 
ing ?  If  a  Ship  be  carried  away  with  Force  from 
the  Captain,  divers  Piracies  are  committed  with 
her,  one  continues  aboard  and  receives  a  Share  of 
the  Profit  of  the  feveral  Piracies  •,  is  not  that  an 
Evidence  of  Confent  to  the  piratical  Defign  ? 
Was  it  not  proved  that  many  went  out  of  the 
Ship,  that  were  not  willing  to  go  on  that  De- 
fign ?  And  that  was  with  the  Leave  of  the  reft 
that  remain'd. 

Mr.  J.  Eyre.  And  one  flood  on  the  Deck,  and 
faid  with  a  loud  Voice,  that  they  that  will  not 
go,  may  have  Liberty  to  go  afiiore. 

Mr.  Conyrs.  No  Man  was  hindred  but  the  Do- 
£lor,  being  a  ufeful  Man. 

L.  C.  J.  Holt.  When  a  Ship  is  run  away  with, 
and  People  are  aboard  that  Ship  fo  run  away  with, 
that  proves  their  Confent,  unlets  they  can  produce 
Evidence  to  the  contrary. 

Mr.  J.  Turton.  The  Captain  was  in  his  Bed  fick 
of  a  Fever  at  that  Time,  and  was  not  willing  to 
go  with  them,  and  they  fent  him  away  from 
them. 

Mr.  J.  Ejre.  And  every  Man  had  his  Share. 
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the  Piracy  and  Robbery  whereof  he  Hands  in^ 
didted,  or  Not  guilty  ? 
Foreman.  Guilty. 

CI.  of  Arr.  Look  to  him,  Keeper.  What  Goods 
and  Chattels,  &c. 

Foreman.  None  that  we  know  of 

CI.  of  Arr.  W.  May.,  hold  up  thy  Hand, 
{H^hich  he  did.)  Is  JV.  May  Guilty,  is'c.  or  Not 
guilty  ? 

Foreman.  Guilty. 

CI.  of  Arr.  Look  to  him,  Keeper,  i£c.  JV.  Bi- 
Jhop,  hold  up  thy  Hand.  {mAch  he  did.)  Is  W", 
Bifiop  Guilty,  is^c.  or  Not  guilty  ? 

Foreman.  Guilty. 

CI.  of  Arr.  Look  to  him,  Keeper,  Uc.  J. 
Lewis,  hold  up  thy  Hand.  {Which  he  did.)  Is 
J.  Lewis  Guilty,  i^c.  or  Not  guilty  ? 

Foreman.  Guilty. 

CI.  of  Arr.  Look  to  him,  Keeper,  ^c.  Jo. 
Sparkes,  hold  up  thy  Hand.  {JVtjicb  he  did.)  Is 
Jo.  Sparkes  Guilty,  i^c.  or  Not  guilty  ? 

Foreman.  Guilty. 

CI.  of  Arr.  Look  to  him.  Keeper,  iSc. 

L.  C.  J.  Holt.  Gentlemen,  you  have  done  ex- 
tremely well,  and  you  have  done  very  much  to 
regain  the  Honour  of  the  Nation,  and  rhe 
Cicy. 


Then  the  Court  adjourned  to  Friday  next  the  6th  of 
November,  Two  of  the  Clock  in  the  Afternoon. 
On  which  Day  Ed.  Forfeith,  ^c.  were  tried  up' 
on  two  other  JndiBments  for  feveral  Piracies. 


An  AbJlraSl  of  the  Trial  0/"  Edward  For- 
feith, James  Lewis,  William  May, 
William  Bifhop,  John  Sparkes,  (Jo- 
feph  Dawfon  havitig  pleaded  Guilty 
upon  his  Arraigntnejit)  at  the  Seflions 
Houfe  in  the  Old  Bailey,  Friday,  No- 
vember the  6th,  1696.  where  were 
prefent  Sir  Charles  Hedges,  Judge  of 
the  High  Court  of  Admiralty,  the  Lord 
Chief  Juftice  Holt,  the  Lord  Chief  J 11- 
Jlice  Treby,  with  feveral  others  of  his 
Majefy's  judges  and  Commiffoners. 


After  feveral  Challenges  made  by  the  Prifoners,  of 
the  Perfons  returned  upon  the  Jury,  thefe  Twelve 
Gentlemen  were  fworn,  viz. 


Then  the  Jury  confulting  together  a  very  little  Time, 
agreed  on  their  Verdici, 

Cl.  of  Arr.  Gentlemen  of  the  Jury,  anfwer  to 
your  Names.     Jo.  Degrave. 

Jo.  Degrave.  Here.     (And  fo  of  the  reft.) 

Cl.  of  Arr.  Gentlemen,  are  you  all  agreed  of 
your  Verdidb  ? 

Jtiry.  Yes. 

Cl.  of  Arr.  Who  fhall  fay  for  you  ? 

Jury.  Our  Foreman. 

Cl.  of  Arr.  Set  Ed.  Forfeith  to  the  Bar.  Ed.  For- 
feith, hold  up  thy  Hand.     {IVhich  he  did.)     Look 


Roger  Mott, 
John  James, 
Richard  Rider, 
William  Hunt, 
John  Ha?nmond, 
Abraham  Hickman, , 


Cjohn  Watfon, 
I  Benjamin  Hooper, 
}  John  Hibbert, 
\  Richard  Chifwell, 

Daniel  Ray, 
^  Willia?n  Hatch. 


THEN  the  Clerk  read  the  two  Indidments 
upon  which  they  were  tried,  viz.  one  for 
feifing,  robbing,  and  carrying  away  two  Ships 
belonging  to  Denmark,  on  the  30th  of  Augujl, 
iSg^..  The  other,  for  that  they,  on  the  28th  of 
September,  1695.  in  a  Place  40  Leagues  diftant 
upon  the  Prifoner  i   Is  Edward  Forfeith  Guilty  of    from  Sural,  did  forcibly  and  piratically  fet  upon 
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Moorijh  Ship,  ahd  take  away  her  Tackle  and     to  follow  them  ;    and  accordingly   went    after 


Goods,  to  a  great  Value 


ir) 


^en  Br.  Newton,  one  of  his  Majefiys  Advocates, 
/poke  Jo  the  "Jur-j,   as  foiloivethi  ~ 

My  Lord,  and  Gentlemen  of  the  Jury, 

The  Crime  the  Prifoners  at  the  Bar  ftand 
charged  with,  and  which  has  been  opened  to  you, 
upon  the  Indiftmencs,  is  Piracy  ;  which  is  the 
worft  Sort  of  Robbery,  both  in  its  Nature  and 
its  Effefts,  fince  it  difturbs  the  Commerce  and 
Friendfhip  betwixt  different  Nations  ;  and  if  left 
unpuniihed,  involves  them  in  War  and  Blood  : 
For  fovereign  Powers  and  Nations  have  no 
Courts  of  Juftice  afterwards  to  refort  to,  as  the 
Subjefts  of  Princes  have,  in  their  own  Countries, 
for  Redrefs  or  Punifhment ;  but  they  can  only 
have  recourfe  to  Arms  and  War,  which  how  ex- 
penfive,  and  how  dangerous  they  are,  and  what 
Calamities  and  Ruin  they  carry  along  with  them, 
no  Perfon  can  be  a  Stranger  to.  So  that  thofe 
who  bring  not  fuch  Criminals  to  Judgment, 
when  it  lies  in  their  Power,  and  is  their  Duty 
to  do  fo,  are  anfwerable,  in  a  great  Meafure,  be- 
fore God  and  Man,  for  all  the  fatal  Confequences 
of  fuch  Acquittals,  which  bring  a  Scandal  on  the 
publick  Jullice,  and  arc  often  attended  with  pub- 
lick  Calamities. 

It  is  not  therefore,  Gentlemen,  to  be  fuppofed, 
that  wife  or  honeft  Men,  (and  there  are  none  who 
would  be  thought  to  be  otherwife)  who  love  their 
Country,  and  wifh  its  Peace  and  Profperity,  would 
be  guilty  in  that  kind. 

Gentlemen,  This  Piracy  was  begun  in  Europe, 
carried  on  through  Africa,  and  ended  in  the  re- 
moteft  Indies  ;  fo  that,  in  a  manner,  dl  the 
World  is  concerned  in  this  Trial,  and  expefts 
and  demands  Juftice  of  them,  if  they  are  guilty, 
at  your  Hands. 

Then  the  Witnefles  were  produced  to  prove  the 
Fafts  charged  upon  the  Prifoners,  viz.  Jo.  Dan, 
David  Creagh,  Phi!.  Middleton,  and  others;^  who 
fully  proved,  againft  them.  That  the  Prifoners, 
with  feveral  other  wicked  Perfons,  not  yet  taken, 
did  forcibly  take  away  the  Ship  Charles  the  Second 
from   the  lawful    Commander,    Captain  Gibfon, 
with  a  piratical  Defign  •,  and  in  the  laid  Ship  did 
afterwards  commit  feveral  Piracies.     At  the  Ife 
cf  May  they   took  three  Englijh  Ships.     From 
thence  they  went  to  the  Coaft  of  Guinea  ;    and 
when  fome  of  the  Natives  came  on  board  with 
their  Gold,  to  trade  with  them,  they  took  away 
their  Gold,    and   carried  them  away  tor  Slaves. 
And  then  went  to  the  Ifle  of  Princes   and   took 
two  Danifh  Ships,  and  took  out  what  was  in  them, 
viz.  40  Pound  Weight  of  Gold  Duft,  and  other 
Merchandize  ■,  and  they  offered  to  reftore  one  of 
the  Ships  to  the  Mafter  after  they  had  robbed 
her,    but   the  Mafter  faid  fhe  was  infured,    and 
he  would  not  take  her  again.     And  afterwards 
they  burnt  one  of  the  Ships,  and  carried  away 
the  other.     Then  they  went  to  Bohs  Key,  at  the 
Mouth  of  the  Red  Sea,  waiting  for  the  Mocha 
Fleet,  which  one  Night  pafs'd  by  them  unfeen  ; 
but  were  informed  the  next  Day  that  they  were 
gone.     And  then  calling  a  Council,  they  agreed 


them,  and  came  up  with  one  of  them,  which 
was  about  9.50  Ton,  and  with  fmall  Refiilance 
took  her,  and  put  fome  Men  on  board  her,  and 
took  Gold  and  Silver  out  of  her  to  the  Value  of 
30  or  40000  /.  with  other  Merchandize  :  And  af- 
terwards met  with  the  Ship  called  the  Gunfvcas, 
and  robbed  her  likewife  ot  all  her  Furniture,  to 
a  very  great  Value.  And  about  a  Week  after, 
they  fliarcd  all  the  Prizes  they  had  taken  ;  and 
fome  had  a  thoufand  Pound,  fome  had  eight  hun- 
dred, fome  feven  hundred,  fome  five  hundred, 
every  Man  in  the  Ship  his  Share,  as  they  thought 
they  deferved.  And  it  was  particularly  proved 
by  the  Evidence  againft  the  Prifoners,  that  they 
had  their  Shares.  'The  more  particular  Relation 
of  'xhich  is  already  printed  at  large  in  the  foregoing 
Trial. 

When  the  King's  Evidence  had  done,  the  Pri- 
foners were  permitted  to  lay  what  they  could  in 
their  Defence  ;  but  the  fame  appearing  to  be  ve- 
ry weak,  the  Lord  Chief  Juftice  Hoi!  lumm'd  up 
tire  Evidence  ;  and  the  Jury  going  out  to  con- 
fider  their  Verdidt,  after  a  ftiort  Stay,  brought 
them  in  all  Guilty. 

Then  the  Ccurt  adjourn'' d  to  the  lotb  of  November 
following. 

After  the  Trial  of  John  Murphey  'mas  over,    ths 
Pirates  were  brought  to  the  Bar, 

CI.  of  Arr.  Jofeph  Dawfon,  you  by  your  own 
Confeffion  are  convidled  of  Piracy  and  Robbery  : 
What  have  you  to  fay  why  Sentence  of  Death 
fliall  not  be  paffed  upon  you  according  to 
Law  ? 

Jof  Dawfon.  I  fubmic  my  felf  to  the  King  and 
the  honourable  Bench. 

CI.  of  Arr.  Edward  Forfeith,  what  have  you  to 
lay,  (j}c.  ? 

Forfeith.  I  am  an  innocent  Man  ;  and  went  ofi 
to  jujfify  himfelf,  &c. 

Judge  of  the  Admiralty.  You  and  the  reft  of  the 
Prifoners  at  the  Bar  have  had  a  very  fair  Trial, 
and  been  fully  heard  upon  your  Defence  •,  but  the 
Jury  your  Countrymen,  upon  whom  you  put 
your  felves  to  be  tried,  have  found  you  Guilty  : 
So  that  the  infifting  upon  your  Juftification  can- 
not now  avail  you  any  thing,  the  Verdift  being 
o-iven  •,  but  if  you  have  any  thing  to  offer  in  Ar- 
reft  of  Judgment,  or  can  fhew  any  Caufe  why  the 
Court  fhould  not  proceed  to  give  Judgment  ac- 
cording as  the  Law  direfts,  againft  Perfons  con- 
vifted  of  Piracy,  you  ftiall  have  Liberty  to  fpeak, 
and  will  be  heard. 

Forfeith.  I  defire  to  be  fent  into  India  to  fuffer 
there. 

CI.  of  Arr.  IVilliam  May,  what  have  you  to 
fay,   ^c.? 

M'llliam  May.  My  Lord,  I  being  a  very  fickly 
Man,  never  afted  in  all  the  Voyage.  I  have  fer- 
ved  my  King  and  Country  this  thirty  Years,  and 
am  very  willing  to  ferve  the  Eaft-India  Company 
where  they  pleafe  to  command  me  -,  and  defire 
the  honourable  Bench  to  confider  my  Caie,  and  if 
1  muft  fufter,  I  defire  to  be  fent  into  India  to 
fuffer  there. 
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Cl.  of  Atr.  TFilliarn  Bifiop,  What  have  you  to 
fay,  &c. 

IVilliam  Bijhop.  I  was  forced  away  ;  and  when 
I  went  was  but  i8  Years  old,  and  am  now  but 
21,  and  defire  Mercy  of  the  King  and  the 
Court. 

James  hewn.  I  am  an  ignorant  Perfon,  and 
leave  my  felf  to  the  King's  Mercy. 

John  Sparks.  I  leave  my  felf  to  the  King's  Mer- 
cy, and  to  the  honourable  Court. 

Judge  of  the  Admiralty.  Jofeph  Dawfon, 
(land  convidted  upon  four  Indidlments,  by 
own  Confeffion,  for  Piracy  and  Robbery, 
you  Edward  Forjeith,  William  May,  William  Bi- 
jhop^ James  Lewis  and  John  Sparks,  having  put 
your  felves  upon  your  Trials  according  to  the  Cu- 
ftoms  and  Laws  of  your  own  Country,  have  been 
found  guilty  upon  three  feveral  Indidlments,  for 


You 
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And 
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the  fame  deteftable  Crimes  committed  upon  the 
Ships  and  Goods  of  Indians,  of  Banes,  and  your 
own  Fellow-Subjefts.  The  Law  for  the  Heinouf- 
nefs  of  your  Crime  hath  appointed  a  fevere  Pu- 
nifhment,  by  an  ignominious  Death  ;  and  the 
Judgment  which  the  Law  awards,  is  this  ;        ^ 

That  you  and  every  one  of  you  be  taken  from  hence  to 
the  Place  from  whence  you  came,  and  from  thence 
to  the  Place  of  Execution,  and  that  there  you,  and 
every  one  of  you  he  hanged  by  the  Necks,  until 
you,  and  every  one  of  you  be  dead:  And  the 
Lord  have  Mercy  upon  you. 

According  to  this  Sentence,  Edward  Forfcitb 
and  the  reft  were  executed,  on  H^ednefday,  No- 
vember the  25th,  1696.  at  Execution-Dock,  the 
ufual  Place  for  the  Execution  of  Pirates. 


CLIX.  Tie  TRIAL   of  Captain  Thomas  Vaughan,  for 
High  Treafon  on  the  High  Seas^    November  6,    1505. 

8  Will.  III.  :.  .,    .i 


The  Court  being  fate.,  at  which  were  prefent.  Sir 
Charles  Hedges,  Judge  of  the  High  Court  of 
Admiralty:,  the  Lord  Chief  Jujiice  Holt,  the  Lord 
Chief  Jujiice  Treby,  the  Lord  Chief  Baron  Ward, 
Mr.  Jujiice  Turton,  and  others  of  his  Majejly's 
Commiffioners  •,  the  Court  proceeded  on  this 
Manner. 


for  his  Trial  on  Friday  next^  the  6th  of  Novem- 
ber, i6^6. 

Die  Veneris,  fexto  Novembrls,  Annoque 
Regni  Regis  Willhelmi  O£iavo,  Annoque 
Domini^   1696. 


Cl.ofArr 
Cryer, 


AKE  Proclamation. 

O  yes,  O  yes,  O  yes. 
AH  Manner  of  Perfons 
that  have  any  Thing  more 
to  do,  &c.  and  were  ad- 


near. 
King. 


Cl. ofArr.f^ RTE R,  make  Proclamation. 
Cryer.  \^  O  yes,  O  yes,  O  yes,  All  Manner 
of  Perfons  that  have  any  Thing  more  to  do  at  this  Sef- 
fions  of  Oyer  and  Terminer,  adjourned  over  to  this 
Day,  draw  near  and  give  your  Attendance.  And 
journed  to  this  Hour,  draw  you  Sheriffs  of  the  City  of  London,  return  the  Pre- 
and  give  your  Attendance.      God  fave  the     cepts  to  you  dire^ed,  upon  Pain  and  Peril  which  will 

fall  thereupon.  ,  __,         . 


Then  the  Grand  Jury  were  called  over,  and  the  Ap- 
pearances marked.  And  Witneffes  being  Sworn  in 
Court  to  give  Evidence  to  them,  againjl  Thomas 
Vaughan,  they  withdrew  to  hear  the  fame. 

Then  the  Keeper  of  Newgate  was  order'd  to  bring 
his  Prifoner,  Thomas  Vaughan,  to  the  Ear, 
(Which  he  did.; 

Cl.  of  Arr.  Tho.  Vaughan,  Hold  up  thy  Hand. 
{Which  be  did)  Thou  ftandeft  indifted,  ^c. 

How  fay'ft  thou,  Tho.  Vaughan,  Art  thou  Guilty 
of  the  High-Treafon  whereof  thou  ftandeft  In- 
difted,  or  Not  guilty. 

T.  Vaughan.  Not  guilty. 

Cl.  of  Arr.  Culprit^  How  wilt  thou  be  try'd.^ 

T.  Vaughan.  By  God  and  this  Country. 

Cl.  of  Arr.  God  fend  thee  a  good  Deliverance. 

And  then  the  Court  proceeded  to  the  Trial  of  the  Pi- 
rates, and  gave  Notice  to  Mr.  Vaughan  to  prerars- 
Vol.  V. 


Then  the  Under  Sheriff  returned  the  Precepts. 

Cl.  of  Arr.  Make  Proclamation. 

Cryer.  O  yes,  Tou  good  Men  of  the  City  of  Lon- 
don, fummoned  to  appear  this  Day,  to  try  between  our 
Sovereign  Lord  the  King,  and  the  Prifoner  at  the  Bar, 
anfwer  to  your  Names,  as  you  fhall  be  called,  every  one 
at  thefirji  Call,  and  jave  your  Iffues. 

The  whole  Pannel  was  called  over,  and  the  Appear- 
ances of  thofe  that  anfwer ed,  recorded,  and  the  De- 
faulters were  again  called  over. 

Mr.  Phipps.  Will  your  Lordfhip  pleafe  to  or- 
der, that  two  Men  may  he  brought  from  the 
Marfhalfea,  in  the  Behalf  of  the  Prifoner  ? 

L.  C.  J.  Holt.  You  fhall  have  an  Order. 

Then  the  Court  went  on  the  Trial  of  the  Six  Pirates  ', 
and  after  the  Trial  was  over,  Thomas  Vaughan 
was  called  to  the  Bar.  ■    ;    ■  -  ..;■•. 
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Jnd  that  for  all  the  Time  aforefaid,  the  faid 
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r,  Vaughan.  My  Lord,  my  Irons  are  very  un 
eafy  to  mc,  I  defire  they  may  be  taken  off. 

L.  C.  J.  Holt.  Ay,  ay,  take  them  off. 

yix.Phipps.  If  your  Lordlhip  pleafe,  we  have 
fome  Doubts  as  to  the  Indiftment. 

L.  C.  J.  Holt.  Ifyou  have  any  Exceptions,  you 
ought  to  have  made  them  before  the  Prifoner 
pleaded  to  it. 

Mr.  Phipps.  I  thought  you  had  allow'd  it,  my 
Lord,  in  former  Cafes. 

L.  C.  J.  No,  we  did  not  allow  it  as  of  Right 
due  to  the  Prifoner  -,  the  Exceptions  fhould  have 
been  made  before  the  Plea.  You  were  indulg'd 
in  being  heard  at  firfl  in  the  Cafes  of  Rookwood, 
Cranhuriie,  and  Lowkk  -,  but  it  was  not  the  Intent 
of  the  Adl,  to  alter  the  Method  of  the  Proceed- 
ino  ;  and  fo  upon  Confideration  hath  it  been  de- 
termined. The  Prifoner  hath  Time  given  by  the 
Aft  to  make  any  Exception  to  the  Indiftment 
before  he  pleaded  ;  but  you  may  inove  what  you 
will  afterwards  in  Arreft  of  Judgment,  if  it  be 
material. 

CI.  of  An:  nomas  Vaughan,  Thofe  Men  that 
you  Ihall  hear  called,  and  perfon.tlly  appear,  are 
to  pals  between  our  Sovereign  Lord  the  King, 
and  you,  upon  Trial  of  Life  and  Death  ;  if  there- 
fore you  will  challenge  them,  or  any  of  them, 
your  Time  is  to  fpeak  unto  them  as  they  come 
to  the  Book  to  be  fworn,  before  they  be  fworn. 

Mr.  Phipps.  There  was  one  Man  here  that  de- 
fired  to  be  excufed,  becaufe  he  was  on  the  Grand 
Jury  •,  therefore  it  feems  there  are  fome  returned 
upon  this  Jury  that  were  on  the  Grand  Jury, 
which  I  think  ought  not  to  be.  . 
L.  C.  J.  Challenge  them  then. 
Mr.  Phipps.  "We  do  not  know  the  Men. 

^en  the  Pannel  was  called  over,  and  a  great  many 
Challenges  f/iade,  and  the  Twelve  Men  that  were 
Sworn,  werethefe;    ■  ;:ri:V 


Edward  Leeds 
Natb.  Green 
Hen.  Sherbrook 
Jo.  Sherbrook 
'Tho.  Einms 
Peter  Parker 


'Caleb  Hook 
Joceline  Roberts 
Tho.  Parker 
Peter  Gray 
Roger  Pofion 
fFoolley. 


Cl.sfArr.  Cryer,  Make  Proclamation. 

Cryer.  O  yes,  df  any  one  can  inform  my  Lords  the 
King's  Jiijlices,  and  the  King's  Serjeant,  the  King's  At- 
torney-General, the  King's  Advocate,  in  his  High 
Court  of  Admiralty,  before  this  Inqueft  be  taken  of  the 
High-Treafon,  ■zf/^^r^o/ Thomas  Vaughan,  the  Pri- 
foner at  the  Bar,  ftands  indiHed,  let  them  come  forth, 
and  they  fhall  be  heard  ;  for  now  the  Prifoner  at  the 
Bar flands  upon  his  Deliverance  ;  and  all  others  that 
are  boxind  by  Reco^^nizance  to  give  Evidence  againjl 
the  Prifoner  at  the  Bar,  let  them  come  forth  and  give 
their  Evidence,  or  elfc  they  forfeit  their  Recogni- 
sance. 

CI.  of  Arr.  Thomas  Vaughan,  Hold  up  thy  Hand. 
(jnnch  he  did)  You  that  are  fworn,  look  upon  the 
Prifoner,  and  hearken  to  his  Caufe.  He  ftands 
indifted  by  the  Name  of  Thomas  Vaughan. 

Whereas,  That  before  and  until  the  Sth  Day  of  Ju- 
ly, in  the  yth  Tear  of  the  Reign  of  our  Sovereign  Lord 
King  William  III.  there  was  open  War  between  our 
faid  Lord  the  King,  and  Lewis  the  French  King  : 
And  that  the  faid  War  continued  on  the  faid  8th  Day 
cf  July,  in  the  yth  Tear  aforefaidj  and  dothflill  con- 


tinue. 

'Ltvfh  the  French  King  and  his  Subjects,  were,  and 
at  prefent  are  Enemies  of  our  faid  Lord  the  King  that 
now  is  :  And  that  at  the  Time  of  the  faid  War,  and 
before  the  faid  8th  Day  5/ July,  m  the  yth  2'ear  afore- 
faid,  the  faid  Lewis  the  French  King,  fet  out,   a- 
mongfl  others,  a  certain  finall  Ship  of  War,  called  the 
Loyal  Clencarty,  of  which  Thomas  Vaughan,  a 
Subject  of  our  faid  Lord  the  King  that  now  is,  was 
Commander,  with  feveral  French  Subjeffs,   Enemies 
of  our  faid  Lord  the  King,  to  the  Number  of  fifteen 
Perfons,  in  a  Warlike  Manner,  to  take  and  dejlroy  the 
Ships,  Goods,  and  Monies  of  our  faid  Lord  the  King^ 
and  his  SubjeBs,  and  again fi  cur  faid  Lord  the  King, 
to  wage  War  upon  the  High-Seas,  within  the  Jurifdi- 
ttion  of  the  Admiralty  0/ England.     And  that  at  the 
Time  of  the  faid  War  bet-ween  our  faid  Lord  the  King, 
and  the  aforefaid  Lewis  the  French   King,    Tho. 
Vaughan,  tof  o/"  Galloway,  in  the  Kingdom  of  he- 
land,  Marriner,  being  a  Subjeol  of  our  faid  now  Lord 
the  King,  as  afalfe  Rebel  againjl  the  faid  Ki)ig  his  Su- 
preme Lord,  and  not  having  the  Fear  of  God  before  his 
Eyes,  nor  confidering  the  Duty  of  his  Allegiance,  but 
being  moved  andfeduced  by  the  Injligation  of  the  Devil, 
and  altogether  withdrawing  the  cordial  Love,  and  true 
and  due  Obedience  which  every  true  and  faithful  Sub- 
ject of  our  faid  Lord  the  King,  ought,  by  Law,  to  have 
towards  the  faid  King  ;   and  the  faid  War,  as  much 
as  in  him  lay,  agaiiifi  our  faid  Lord  the  King,  defign- 
ing  and  intending  to  profecute  andajffl  •,  the  faid  Tho. 
Vaughan,  on  the  faid  8th  Day  of  July,  in  the  faid 
yth  Tear  of  the  King,  being  a  Soldier  aboard  the  Ship 
of  War  called  the  Loyal  Clencarty,  in  the  Service  of 
the  faid  Lewis  the  French  King,  and  being  then  on 
the  High -Seas,  within  the  JurifdiStion  of  the  Admi- 
ralty of  England,  about  fourteen  Leagues  fro?n  Deal, 
did  then  and  there  by  Force  and  Arms,  falfly,  malici- 
oufly,  wickedly,  and  traiteroufly,  aid,  help,  and  af- 
ftfl  the  Enemies  of  our  faid  Lord  the  King,  in  the  Ship 
of  War,  called  the  "Loyal  Clencarty.  And  afterwards 
the  faid  Thomas  Vaughan,   in  the  Execution  and 
Performance  of  his  faid  aiding,  helping,  and  ajfifling, 
malicioufly,  falfly,  and  traiteroufly  failed  a  Crmfing  to 
feveral  maritime  Places  within  the  Jurifdi£lion  afore- 
faid, by  Force  and  Arms  to  take  the  Ships,  Goods,  and 
Money  of  our  faid  Lord  the  King,  and  his  Subje^ls  ; 
againjl  the  Duty  of  his  Allegiance,  the  Peace  of  our 
faid  Lord  the  King,  and  alfo  againfl  a  Statute  in  that 
Cafe  tnade  and  provided. 

And  the  faid  Jurors  for  our  faid  Lord  the  King,  upon 
their  faid  Oaths,  farther  reprefent.  That  the  aforefaid 
Thomas  Vaughan,  as  afalfe  Traytor  againjl  our  faid 
Lord  the  King,  further  defigning,  praElifmg,  and  with 
his  whole  Strength,  intending  the  common  Peace  and 
Tranquillity  of  this  Kingdom  of  England  to  dijlurb  ; 
and  War  and  Rebellion  againjl  the  faid  King  upon  the 
High-Seas  within  the  Jurifdiclion  of  the  Admiralty  of 
England,  to  move,  ftir  up,  and  procure  ;  and  the 
J'aid  Lord  the  King,  from  the  Title,  Honour,  Royal 
Name,  and  Imperial  Crownofhis  Kingdom  c/England,  ■ 
and  Dominions  upon  the  High-Seas,  to  depofe  and  de- 
prive ;  and  miferaUe  Slaughter  of  the  SubjeSs  of  the 
faid  Lord  the  King,  of  this  Kingdom  0/ England,  up- 
on the  Higb-Seas,  and  within  theJurifdi5lion  aforefaid, 
to  caufe  and  procure;  on  the  faid  8th  Day  0/ July,  in 
tbefaidyth  Tear  of  the  King,  'upon  the  High-Seas,  about 
fourteen  Leagues  from  Deal,  and  within  the  Domini- 
on of  the  Crown  of  England,  and  within  the  Jurif- 
di^ion  of  the  Admiralty  of  England  aforefaid,  falfly, 
malicioufy,  deviliply,  and  treacberoufty,  b\  Force  and 
Arms,  with  divers  other fafe  Rebels  and  Traytors  {to 
the  Jurors  unknown)  War  againjl  our  faid  nowLord:he 

King, 


1 6^6r  for  High  Treafon  on  the  High  Sea}^ 


X 


King,  prepared, 'pre7H0ted,levyed,  and 'waged.  And 
that  the  {aid  Thomas  Vaughan  in  Performance  of  his 
faid  War  and  Rebellion,  then  and  there,  by  Force  and 
Arms,  maiicioujly,  wiekediy,  and  openly  affembled  and 
joined  himftlf  with  feveral  other  falfe  'Tray tors  and  Re- 
bels (to  the  Jurors  unknown)  to  the  Number  of  fifteen 
Perfins,  being  armed,  and  provided  in  a  warlike  Man- 
ner, with  Guns  and  other  Arms,  as  'idell  Off  en  five  as 
Vefenfmei  And  the  faid  Thomas  Viughan,  then 
and  there,  being  aboard  the  faid  Ship  of  War,  called  t^e 
Loyal  Clencarty,  affembled  with  the  other falfe  Rebels 
'and  Traitors  as  aforefaid,  malicioufiy,  wickedly  and 
traiteroiijly  failed  a  Cruiftng  to  feveral  maritime  Places, 
with  the  aforefaid  Ship  of  War,  called  ^^d"  Loyal  Clen- 
carty, with  an  Intent  to  take,  fpoil,  and  carry  away 
the  Ships,  Goods,  and  Money,  of  our  faid  Lord  the 
King,  and  his  SubjeHs,  by  Force  and  Arms,  upon  the 
high  and  open  Seas,  within  the  JurifdiSlion  aforefaid  ■, 
againfl  the  Duty  of  his  Allegiance,  the  Peace  of  our 
faid  Lord  the  King,  his  Crown  and  Dignities  ;  and 
likewije  againfl  the  Form  of  a  Statute  in  this  Cafe  made 
and  provided.  _      _     ,  _      ■  ••'■'-':-'  ■  ■  ■•  ■:'/-^'- 
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Upon  this  Indiftment  he  hath  been  arraigned, 
and  upon  this  Arraignment  he  hath  pleaded  not 
guilty  -j'and  for  his  Trial  he  hath  put  himfelf  upon 
God  and  his  Country,  which  Country  you  are. 
Your  Charge  is  to  enquire  whether  he  be  guilty  of 
the  High-Treafon  whereof  he  ftands  indifted,  or 
not  guilty.  If  you  find  him  guilty,  you  are  to  en- 
quire what  Goods  or  Chattels,  Lands  or  Tene- 
ments be  had  at  the  Time  of  the  High-Treafon 
committed,  or  at  any  Time  fince.  If  you  find  him 
not  guilty,  you  arc  to  enquire  whether  he  fled  for 
it.  If  you  find  that  he  fled  for  it,  you  are  to  en- 
quire of  his  Goods  and  Chattels,  as  if  you  had  found 
him  guilty.  If  you  find  him  not  guilty,  nor  that 
he  did  fly  for  it,  you  are  to  fay  fo  and  no  more  ; 
and  hear  your  Evidence. 

Mr.  Whitaker.  May  it  pleafe  you,  my  Lord,  and 
you  Gentlemen  of  the  Jury,  the  Prifoner  at  the 
Bar,  Thomas  Vaughan,  ftands  indidted  for  High- 
Treafon  •,  That  whereas  on  the  9th  of  July,  there 
was  a  War  between  his  Majefl-y  the  King  of  Eng- 
land, iLTid  Lewis  the  French  K\ng;  amongft  other 
War-like  Preparations,  that  the  French  King  did 
make,  he  did  fet  forth  a  Ship  called  the  Loyal 
Clencarty  ;  That  the  Prifoner  at  the  Bar,  as  a  falfe 
Traitor,  did  lift  himfelf  aboard  this  Ship  ;  and  on 
the  High-Seas,  about  eleven  Leagues  from  Deal, 
did  traiteroufly  aid  the  King's  Enemies,  to  take 
the  King's  Ships.  This  is  faid  to  'be  againft  the 
Duty  of  his  Allegiance,  and  the  Peaceof  our  So- 
vereign Lord  the  King,  his  Crown  and  Dignity. 
He  ftands  further  indidted,  for  that  he,  the  faid 
Tho?nas  Vaughan,  with  feveral  other  falfe  Traitors, 
did  levy  War,  and  arm  themfelvcs  with  Arms, 
Offenfive  and  Defenfive,  and  was  cruifing  on  the 
High-Seas,  ofi^  of  Deal,  with  an  Intent  to  take 
the  King's  Ships,  and  to  kill  and  deftroy  the  King's 
Subjefts,  againft  the  Duty  of  his  Allegiance,  and 
the  Peace  of  our  Sovereign  Lord  the  King,  his 
Crown  and  Dignity.  To  this  Indidlment  he  has 
pleaded  not  guilty.  We  fl-iall  call  our  Witnefles, 
and  prove  the  Fad:,  and  doubt  not  but  you  will 
do  your  Duty. 

Dr.  Littleton.  Gentlemen  of  the  Jury,  you  have 
heard  the  Indiftment  opened,   and  alio  what  Sort 
of  Crime  the  Prifoner  at  the  Bar  ftands  chare^d 
Vol..  V. 
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wuh,  viz.  That  he  being  a  Subjeft  of  the  Crown 
cA  England,  has,  together  with  his  Accomplices, 
armed  himfelf  in  a  military  Way,  to  murder  and 
deftroy  hisFellow-Subjefts,  and  as  much  as  in  him 
lay,  to  ruin  his  native  Country,  by  ruining  the 
Trade  and  Traffick,  which  is  the  great  Support 
and  Riches  of  the  Nation.  And  that  his  Crime 
might  be  confummate,  he,  with  his  Accomplices, 
has  done  what  in  him  lay,  to  dethrone,  and  difpof- 
fefs  his  lacred  Majefty  ;  as  well  knowing  it  was  in 
vain  to  expeft  to  make  the  Nation  unhappy,  as 
long  as  we  enjoy  fo  great  and  good  a  Prince.  So 
that  you  are  to  look  on  the  Prifoner  as  an  Enemy 
and  Traitor  to  his  own  Country  ;  and  not  only  fo, 
but  as  one  of  the  worft  and  moft  dangerous  Ene- 
mies ;  fince  he  being  a  Subjeft  of  thefe  Ifiands, 
was  the  better  able  to  fpy  out  our  Wcaknefles 
and  Defedts,  and  thereby  to  do  us  the  greater  Mif- 
chief.  It  is  not  to  be  exprefs'd  what  Ruin  and  De- 
folation  it  v/ould  have  caufed  to  this  Nation,  had 
this  Man  and  his  Accomplices  brought  their  wick- 
ed Intentions  to  effeft.  And  all  this  was  done  to 
aid  and  aftift  the  grand  Enemy  ofChrificndom,  and 
of  our  own  Country  in  particular,  the  French 
King.  Therefore  as  you  are  Lovers  of  your  King 
and  Country,  and  your  Fellow-Subjefts,  whom 
the  Prilbner  and  his  Accomplices  would  have  de- 
ftroy'd  ;  I  am  fure  you  will  take  Care  to  do  the 
Nation  Juftice,  and  that  he  be  brought  to  condign 
Punifhment.  Gentlemen,  There  is  one  Thing 
further  that  I  muft  not  omit,  viz.  That  the  Prifo- 
ner at  the  Bar  being  in  Cuftody  for  thefe  very 
Crimes  about  a  Twelve- month  fince,  did  not  think 
fit  to  truft  to  his  Innocency,  nor  to  his  pretended 
French  Extraftion,  but  the  Day  before  he  was  to 
be  tried,  he  thought  fit  to  break  Prifon,  with- 
draw from  Juftice,  and  run  his  Country  :  Which 
though  not  a  ConfefTion  and  full  Proof,  yet  is  a 
great  Evidence  of  his  Guilt. 

*  Mr.  Sol.  Gen.  May  it  pleafe  your 
Lordfhip,  and  you  Gentlemen  of  the     *sir]<.h.n 
Jury,   the  Prifoner  at  the  Bar,  Thomas     "''^'"• 
Vaughan,  ftands  indifted  for  two  Sorts  of  Treafon  -, 
The  one  is  for  levying  War  againft  the  King,   the 
other  is  for  aiding  and  abetting  the  King's  Ene- 
mies. And  to  prove  the  firft,  the  levying  of  War, 
we  fliall  prove  that  he  was  a  Captain  of  a  French 
Ship,  call'd  the  Granado,  of  SuMalocs  ;  and  that  with 
that  Ship  he  took  and  carried  away  many  of  his 
Majefty's  Subjedls,  and   took  feveral    Merchant 
Ships,    and  carried   them  to   France.     Wc   fliall 
likewife  prove  that  he  was  Captain  of  another 
French  Ship,  called  the  Loyal  Clencarty,  with  which 
he  was  cruifing  off  of  DoW,  where  we  had  feveral 
Ships  lying  at  the  fame  Time  :  And  there  he  be- 
ing on  Board  the  faid  Ship  Clencarty,  was  taken  Pri- 
foner, with  a  Commiffion,  by  which  he  was  con- 
ftituted  Captain  of  the  Loyal  Clencarty,  under  the 
Hand  of  Lewis  the  French  King. 

And  to  prove  him  aiding  and  abetting  to  the 
King's  Enemies,  we  fhall  prove  againft  him  this 
particular  Ead: ;  That  he  and  his  Accomplices  did 
in  the  Year  1692,  come  to  London,  and  went  to 
Tower-lVl?arf,  10  enquire  what  Veflels  were  ready 
to  go  down  the  River  -,  and  there  was  one  laden 
with  Piece  Goods,  and  he  put  himfelf,  and  feve- 
ral other  of  his  Accomplices  into  this  VefTel,  to 
go  down  the  River  ;  but  they  had  contrived  the 
Matter,  and  brought  it  fo  to  pafs,  that  rhey  fell 
on  thofeMenwhohad  the  Government  of  the  Ship, 
and  carried  away  this  VelTel  to  France.  Now  if 
this  be  true,  rhc  Prifoner  is  certainly  guilty  of  aid- 
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R,  Crouch.  To  the  King  of  France, -.tw  :  .o,-:." 


ing  the  King's  Enemies :  And  to  prove  he  was 
guilty  of  this,  we  will  prove  to  you,  that  even 
in  France^  where  he  was  at  perfeft  Liberty,  he 
owned  he  was  the  Contriver  of  all  this,  and  that 
he  had  a  thoufand  Pound  for  his  Share  of  what 
■was  taken  from  our  Merchants.  If  we  prove 
thefe  two  Fads  againft  him,  I  doubt  not  but 
you  will  find  him  guilty.  We  will  call  our 
Witneffes. 

CI.  of  Arr.  T.  Eglinglon,  Rich.  Crouch,  Samuel 
Oldham,  John  Bub,  — —  No  den.  [IVho  appeared.^ 
and  ""iVere  fuvorii.) 

"T.  Vaughan.  With  Subminion  to  your  Lord- 
fliips,  and  the  honourable  Bench,  I  beg  that 
they  may  be  put  afunder,  out  of  hearing  of  one 
another. 

L..  C.  J.  Let  it  be  fo,  tho'  you  cannot  infift 
upon  it  as  your  Right,  but  only  a  Favour  that 
we  may  grant.  ■,  ;    ■       .  ;.■  , 

Mr.  Cowpcr.  Set  up  Richard  Crouch.     Is  your 
Name  Richard  Crouch  ? 
.    R.  Crouch.  Yes,  Sir.  '  ',., 

Mr.  Coivper.  Give  my  Lord  and  the  Jury  an 
Account  of  what  you  know  of  the  Ship  Coventry 
taking  of  the  Clencarty ,  and  what  you  know 
concerning  the  Prifoner  at  the  Bar  in  taking  of 
her. 

R.  Crouch.  We  weighed  our  Anchor  about  Four 
a  Clock. 

Mr.  Cozvper.  Where  were  you  ?  .,-.  '  -u/i 
^  R.  Crouch.  At  the  Nore.  ,,..,  y -.  .:    .    ,t,'> 

^'  Mr.  Coivper.  In  what  Ship  ? 
.  i?v  Crouch.  The  Coventry.  After  we  had  been 
under  Sail  a  matter  of  an  Hour,  we  came  to  an 
Anchor  with  a  little  Wind  ;  fo,  Sir,  th\s'Tho?nas 
Vaughan  met  with  a  Couple  of  Pinks,  they  were 
fmall  Veflcls,  that  he  defigned  to  take  ;  but  he 
faw  us,  and  fo  lay  by  all  Night.,   j 

Mr.  Coivper.  Who  lay  by  ?     t  -,,.,■ 

R.  Crouch.  Thomai  Vaughan,  the  Prifoner  at  the 
Bar. 

Mr.  Cowper.  In  what  Veflel  was  he  ? 

R.  Crouch.  In  a  Two-and-twenty-Oar  Barge  ; 
he  lay  by  at  the  Gunfleet :  The  next  Morning  we 
weighed  Anchor  at  Day-light ;  we  faw  him,  and 
chafed  after  him  ;  and  we  made  them,  and  he 
made  us  ;  and  we  made  what  hafte  we  could,  and 
coming  up,  we  fired  a  Gun  at  him,  and  then  we 
fir'd  another,  and  then  he  went  afliore. 

Mr.  Cowper.  What,  do  you  mean  that  he  run 
his  VefTel  on  the  Sands  ? 

R.  Crouch.  Yes,  and  then  we  fired  another  Gun 
at  him,  and  then  he  got  off  again  •,  and  then  we 
fired  another  Gun,  and  could  not  bring  him  to, 
and  then  he  got  off  the  Sands  again  ;  and  when 
we  came  up  to  him,  we  manned  our  Long-boat, 
and  Pinnace,  and  Barge,  and  had  him  at  laft. 
When  he  came  on  Board,  he  fiid,  I  cannot  deny 
bur  I  am  an  Irijhman,  and  that  my  Defign  was  to 
burn  the  Ships  at  the  Nore. 

Mr.  Cozvper.  Did  he  himfelf  confefs  it  ? 
•  ■   R.  Crouch.    Yes,  he  did  ;    that  is  the  Man,  I 
know  him  well  enough. 

L.  C.  J.  When  you  took  him,  in  what  Ship 
was  you  ? 

R.  Crouch.  In  the  Coventry. 

L.  C.  J.  Out  of  what  Ship  was  he  taken  ? 

R.  Crouch.  The  Two-and-twenty-Oar  Barge. 

L.  C.  J.  What  Ship  did  it  belong  to? 

R.  Crouch.  I  reckon  it  was  my  Lord  Barclays 
Barge. 

L.  C.  J.  Who  did  it  belong  to  then  } 
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L.  C.  J.  What  Company  was  ther.e  in  her? 
How  many  Men  had  fhe  aboard  ? 

R.  Crouch.  About  five  and  twenty  Hands. 

Mr.  Cowper.  Did  you  ever  hear  him  fay- any 
thing  of  a  Commiffion  he  had  ? 

R.  Crouch.  I  heard  he  had  a  French  Cortimifllon, 
but  I  did  not  fee  it. 

Mr.  Cozvper.  Did  you  hear  him  fay  apjr^.thing 
of  it  ?  ■..,'.  .-,i,v,  •  . 

R.  Crouch.  No.  ■    )  :. 

Mr.  Cozvper.  But  he  told  you  his  Defigfl^was  tjj 
burn  the  Ships  at  the  Nore  ?  ■  •;;  i/!;\-,-j,^s:' .  •■,■-. 

R.  Crouch.  Yes.         ■  '/,,-■.'.        .  v-.t^r.^di  d\V;? 

Mv.  Cowper r  What  Ships  ?  ■ .'' -    .■ 

R.  Crouch.  The  EngUJfj  Ships  j  there  were  fe- 
veral  Ships  there  then. 

L.  C.  J.  Were  there  no,iT;fwtef«.,  aboaiidthe 
Barge  ?  --v^^  VA  "  -  -i-jCI  ^d^  iw::^^^ 

R.  Crouch.  No,  that  lean  tell. 

Mr.  Lechme?-e.  From  whence  did  he  coiTie,  from 
England,  or  France  ?  .V/.\-w<i-^tt  L^.^, 

R.  Crouch.  From  Calais  in  France. 

L.  C.  J.  Prithee  hear  me,  This  Two-and- 
twentv-Oar  Barge,  did  it  belong  to  any  other 
Ship  ? 

R.  Crouch.  No,  not  that  I  can  tell.  ,n  -      ^  - 

L.  C.  J.  Did  he  call  that  VefTel  the  Loyal 
Clencarty?  .      _  .„i  ;j;:;.  •  v  .::j  • 

R.  Crouch.  Yes,  my  Lord.       • )  -.■,;  i 


Then  Edmund  Courtney  was  ccdle^jy.r^ 
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Mr.  Sol.  Gen.  Mr.  Courtney,  pray  tell  my  Lord 
and  the  Jury  what  you  know  of  the  going  away 
of  a  Cultom-  Houfe  Boat  ? 

Ed.  Courtney.  I  will  tell  you,   if  you  pleafe. 

Mr.  Phipps.  My  Lord,  I  think  they  ought  nor 
to  examine  to  that,  becanfe  it  is  not  laid  in  the 
Indiftment.  The  carrying  away  of  the  Cuftom- 
Houfe  Barge  is  not  mentioned  in  the  Indiftment ; 
and  by  the  new  Adt  for  regulating  Trials  in  Cafes 
of  Treafon,  no  Evidence  is  to  be  admitted  or  given 
of  any  Overt-Ad:,  that  is  not  exprefly  laio  in  the 
Indidtment. 

L.  C.  J.  Nothing  elfe  ?  Suppoie  a  Man  be  in- 
didcd  for  levying  War  againft  the  King,  or  ad- 
hering to  the  King's  Enemies,  can't  they  prove 
any  Ad  that  makes  out  a  levying  of  War,  or  an 
Adherence  to  the  King's  Enemy  ? 

Mr.  Phipps.  With  Submiffion,  not  by  that  Ad, 
my  Lord,  unlefs  it  be  laid  in  the  Indidment. 

L.  C.  J.  Levying  of  War  is  the  Treaibn ;  may 
they  not  prove  that  levying  of  War,  without  be- 
ing confined  to  any  fpecial  or  particular  Ad  ? 

Mr.  Phipps.  With  Submiffion,  by  the  25th  of 
Edward  III.  levying  of  War,  as  well  as  ima- 
gining the  Death  of  the  King,  muft  have  the 
Overt- Ads,  that  are  to  prove  it,  exprefs'd  in  the 
Indidment. 

L.  C.  J.  Levying  of  War  is  an  Overt-Ad, 

Mr.  Sol.  Gen.  The  Bufinefs  of  Overt-Ads  is, 
where  the  compaffing  and  imagining  the  King's 
Death  is  a  Crime  in  Quertion  •,  and  this  muft  be 
difcovered  by  Overt- Ads.  But  if  Treafon  be  fil- 
fifying  of  the  King's  Money,  this  is  Treafon  ;  but 
there  can  be  no  Overt-Ad  of  that,  for  that  is  an 
Overt- Ad  it  felf  •,  but  there  muft  be  an  Overt- 
Ad  to  prove  the  compaffing  and  im.agining  the 


Death  of 
Treafon, 


the  King,    and   in  no  other  Sort  of 
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-  L.  C.  J.  Levying  of  War,  that  is  an  Overt- 
A61  ;  fo  is  adhering  to  the  King's  Enemies. 
Now  compafTing  and  imagining  the  Death  of  the 
King  is  not  an  Overt-Aft  in  it  felf,  but  is  a  fecret 
Imagination  in  the  Mind,  and  a  Purpofe  in  the 
Heart ;  but  there  muft  be  external  A<5ts  to  difco- 
ver  that  Imagination  and  Purpofe. 
Mr.  Phipps.  What  is  the  Meaning  of  the  new 
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of  no  Overt-Aft  but  what  is  exprefi'd  in  the  In- 
diftment.  But  I  do  not  take  it,  that  the  Aft 
requires  all  Overt- Afts  to  be  put  in  the  Indift- 
ment. 

Mr.  P/,;>^.  The  A61  fays  fo.  Suppofe  you  had 
left  out  the  Gvert-Aft,  would  the  Indidmenr 
nave  been  good .'' 

Mr.  Sol  Gen.  We  did  not  intend  to  put  in  all 


Ad.  then,  that  there  fhall  be  no  Evidence  of  any     the  Overt-Afts,  but  only  what  relarpH  rr.  rC 
r».,=.,.  4A    u,,^  ,„v,of  ic  loir!  Jr,  ^^,»T„^;fl-K^^r,^  3       Part  of  the  Treafo  '^-''irca  to  tlut 

Mr.  Phipps.  The  Treafon  muft  be  proved  by 
Overt-Ads,  and  the  Overt-Afts  that  prove  the 
Treafon,  muft  be  mentioned  in  the  Indictment 

Mr.  Sol.  Gen.  What  !  the  Overt-Ads  of  the 
Treafons  before  mentioned,  as  counterfeiting  the 
King's  Money,  and  the  like,  are  all  to  be  men- 
tioned ? 

L.  C.  J.  Confider,  if  you  can  make  that  a  o-ood 
Indiftment,  to  fay,  that  the  Prifoner  adhered  to 
the  King's  Enemies,  without  mentionino-  any 
Overt-Ads  to  manifeft  fuch  an  Adherence?  then 
your  Anfwer  to  Mr.  Phipps  is  full  ;  but  if  it  be 
not  a  good  Indidment,  without  alledging  parti- 
cular Ads  of  Adherence,  then  it  necdfanly  fol- 
lows, that  if  Particulars  are  alledged,  and  you  do 
not  prove  them  as  is  alledged,  you  have  failed  in 
the  Indidment,  and  fo  his  Objedion  will  lie  hard 
upon  you. 

Mr.  Sol.  Gen.  My  Lord,  we  framed  our  Indid- 
ment according  to  the  L,etter  of  the  Statute. 

L.  C.  J.  In  compaffing  the  Death  of  the  King, 
you  muft  Ihew  how  that  is  manifefted  by  the 
Overt- Ads, 

Mr,  Sol.  Gen.  But  compaffing  and  imaginino' 
muft  be  difcovered  by  fome  Overt-Ads.      °       ^ 

L.  C.  J.Tfrhy.  This  is  a  Doubt  I  have  often 


Overt-Ad,  but  what  is  laid  in  the  Indidment  ? 

L.  C.  J.  What  Overt-Ads  are  there  in  Clip- 
ping and  Coining  ? 

Mr.  Phipps.  That  is  not  within  the  new  Ad  of 
Parliament . 

L.  C.  J.  That  is  moft  true ;  the  one  is  ex- 
cepted, the  other  is  not  comprehended  :  But  the 
Queftion  is  upon  the  Statute  of  25  Ed  III.  to 
which  the  late  Ad  doth  refer.  Now  proving  an 
Adherence  to  the  King's  Enemy,  is  proving  an 
Overt-Ad.  Suppofe  it  be  the  killing  of  the 
Chancellor,  or  Treafurer,  or  Judge  in  the  Execu- 
tion of  his  Office,  what  Overt-Ads  will  you  have 
then  ?  Adhering  to  the  King's  Enemies,  is  a 
Treafon  that  confifts  in  doing  an  Overt-Ad, 

Mr.  Phipps.  Yes,  my  Lord,  I  take  it  that  it 
js ;  for  the  new  Ad,  by  faying,  that  no  Evidence 
Jhall  be  admitted  of  an^  Overt- y^^,  that  is  not  ex- 
prejl'j  laid  in  the  Indicfment,  muft  be  intended  of 
fuch  Treafons,  of  which  by  Law  Overt-Ads 
ought  to  be  laid.  Now  the  killing  of  the  Chan- 
cellor, c-  Treafurer,  or  Judge  in  the  Execution 
of  his  Office,  are  not  fuch  Treafons  of  which  it 
was  necefiary  to  lay  any  Overt- Ads  in  the  Indid- 
ment, and  fo  not  within  the  Meaning  of  this  new 
Law.  But  levying  War,  and  adhering  to  the 
King's  Enemies,  which  are  the  Treafons  in  this 


Mr.  SoL  Gen.  The  new  Ad  does  not  alter  the  For  Overt"  Ad  feems  tS  be  oppofed  to  fomethino- 

Law  in  this  Particular  •,  what  was  Law  before,  is  of  a  contrary  Nature  :    Ad  is  oppofed  nrone-lv 

Law  now  i  it  leaves  the  Overt-Ads  as  they  were  to  Thought,  Overt  is  properly  oppofed  fo  fprrpr 

before  :   and  it  fays  not  that  an  Overt-Ad  need  And  that  Sort  of  Treafon   confiftina   in  focrer 

to  be  exprefs'd,  where  it  was  not  needfd  before.  Thought  and  internal  Purpofe,  cannbc°be  known 

Now  if  a  Man  be  indided  for  compaffing   the  tried,  and  judged  of,  without  be'       ""' 
Death  of  a  private  Perfon,    there  ought  to  be 
fome  Overt-Ad  to  prove  his  Defign  ;    but  if 
there  be  an  Indidment  for  Murder,  there  needs 


3eing  difclofed  and 


no  other  Overt-i^d  to  prove  it,    but  the  Mur- 
der it  felf 

L.  C.  J.  But  the  Force  of  the  Objedion  lies  in 
this,  viz.  To  fay  a  Man  levied  War,  or  adhered 
to  the  King's  Enemies,  is  no  good  Indidment  •, 
but  it  is  necefiary  to  alledge  in  what  manner  he 
levied  War,  or  adhered  to  the  King's  Enemies  ; 
as  that  he  appeared  in  fuch  a  warlike  manner,  or 
did  adhere  to  and  affift  the  King's  Enemies,  by 
joining  Forces  with  them,  or  orherwife  affifting 
them,  or  confederating  with  them  ;  that  muft  be 
fpecified.  But  if  you  indid  a  Man  generally  for 
adhering  to  the  King's  Enemies,  and  not  fay  how 
and  in  what  manner  he  did  adhere  to  them,  that 
is  not  a  good  Indidment ;  therefore,  if  you  par- 
ticularize what  Enemies,  and  how  and  in  what 
manner  he  adher'd  to  them,  no  Evidence  can  be 
given  of  .any  other  kind  of  Adherence,  but  that 
which  is  fo  fpecified  in  the  Indidment. 

Mr.  Sol.  Gen.  Then  we  muft  put  all  our  Evi- 
dence into  the  Indidment. 

Mr.  Phipps.  So  you  muft,  as  to  the  Overt- Ads. 

Mr.  Sol.  Gen.  That  will  be  the  fame  thing  as  to 
put  in  all  our  Evidence,  if  v/e  muft  give  Evidence 


manifefted  by  fome  external  open  Ad.  Where- 
fore it  is  pertinent  and  reafonable,  in  order  to\t- 
taint  a  Man  of  fuch  Treafon,  that  the  Indidment 
fhould  charge  and  fet  forth  the  Ad,  as  well  as  the 
Thought.    And  fo  it  hath  been  ufed  to  be  done. 

But  fuch  Order  or  Manner  doth  not  feem  fo  na- 
tural or  necefiary,  in  framing  Indidments  for  other 
Treafons,  where  the  Treafon  confifts  in  vifible  or 
difcernible  Fads  ;   as,  levying  War,  b?c. 

Neverthelefs,  I  think  an  Overc-Ad  ought  to 
be  alledged  in  an  Indidment  of  Treafon  for  ad- 
hering to  the  King's  Enemies,  giving  them  Aid 
and  Comfort.  And  the  Overt-Ad,  or  Ads,  in 
this  Cafe,  ought  to  be  the  particular  Adions, 
Means,  or  Manner  by  which  the  Aid  and  Comfort 


was  given. 


My  Lord  Coke  declares  his  Opinion  to  this  Pur- 
pofe.    His  Words  (which  I  read  out  of  his  Book 
here)  are  thefe  :   The  Compojltion  and  ConneSlion  of 
the  Words  are  to  he  obferved,  viz.  [thereof  be  at- 
tainted by  Overt-Deed.]     This,  fays  he,  relates  to 
the  feveral  and  diftin^  Treafons,   before  exprefs'd, 
and  efpecially  to  the  compaffrng  and  imagining   of  the 
Death  of  the  King,  &c.  for" that  it  is  fecret  in  the 
Heart,  Sec.    Now  the  Articles  of  Treafon,   before 
expreis'd  in  the  Statute  of  25  Ed.  III.  are  four. 
1.  Compaffing,-  ^c.    2.  Violating  the  Queen,  <or. 

3- 


cp.  The  Trial  of  Cap.  Thomas  Vaughan     8  Will.  III. 

—  ■     '■ '  Mr.  Phipp.  The  Overt- Aft  laid  in   this  In- 
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o  Levying''War,  and  4.  This  of  Adhering,  i^c. 
fAnd  yet  it  is  hardly  pofTible  to  fet  forth  any 
Overt- Aft  concerning  the  fecond,  otherwife  than 
the  Words  of  the  Statute,  that  Article  expreffing 
fo  particular  a  Faft.) 

I  do  obferve  alfo,  that  thefe  Words  {Bang  there" 
of  attainted  b-j  Overt  Fan]  do,  in  this  Statute,  im- 
mediately follow  this  Article  of  Adhering,  ifc. 
And  it  would  be  a  great  Violence  to  conftrue  theiji 
to  refer  to  the  firft  Article  only,  and  not  to  t\i^ 
laft,  to  which  they  are  thus  conneded.  If  they 
are  to  be  reftrained  to  a  fmgle  Article,  it  \yefg 
more  agreeable  to  the  ftrid  Rules  of  Conltruing, 
to  refer  them  to  this  of  Adhering  only.  .  ;vj 

L.  C.  J.  That  which  I  infift  on  is  this,  whettiq- 
the  Indiftment  would  be  good,  without  exprefling 
the  fpecial  Overt- Aft.  If  it  be,  then  this  is  a  Sup- 
plufage,  and  we  are  not  confin'd  to  it ;  but  if  it 
be  not  a  good  Indidlment  without  expreffing  it, 
then  we  are  confin'd  to  it. 

Mr.  Phipps.  I  believe  Mr.  Solicitor  never  faw, 
an  Indidlment  of  this  kind,  without  an  Ove^t- 
Ad  laid  in  it.      .;;,!_,  1: 

L.  C.  J.  Can  you  prove  the  Fads  laid  in  the, 
Indidment  ?  For  certainly  the  Indiftment,  witli- 
out  mentioning  particular  Afts  of  Adherence, 
would  not  be  good. 

Mr.  Cowper.    Yes,  my  Lord  •,    and  as  to  the 
Evidence  before  you,  we  would  only  offer  this ; 
•whether  in  this  Cafe,  if  the  Indiftment  were  laid 
generally,   for  adhering  to  the  King's  Enemies 
in  one  Place,   and  in  another  Place  levying  of 
"War,  and  nothing  more  particular,  it  would  be 
good :    I  doubt  it  would  not.     But  when  there  is 
laid  a  particular  Aft  of  Adhering,  we  may  g{y,e, 
in  Evidence  Matter  to  ftrengthen  the  direft  Proof 
of  that  particular  Aft  of  Adhering  to  the  King's 
Enemies,  tho'  that  Matter  be  not  fpecially  laid  in 
the  Indiftment :    For  the  Aft  goes  only  to  thi^, 
that  the  Prifoner  Ihall  not  be  convidled,  unlpfs 
you  prove  againft  him  the  Overt-Afts  fpecially 
laid  in  the  Indiftment ;    but  whether  it  fhall  not 
be  heard,  to  make  the  other  Overt- A  ft  which  is 
laid,  the  more  probable  ?  Now  we  have  laid  a 
Ipecial  Overt- Aft  in  the  Indiftment ;  and  we  have 
produced  Evidence  of  it,  and  we  would  produce 
likewife  collateral  Evidence,   to  induce  a  firmer 
Beliefof  that  fpecial  Overt- Aft,  by  fhewing  you 
that  he  hath  made  it  his  Praftice,  during  the 
War,  to  aid  and  afiift  the  King's  Enemies  :    But 
if  the  Jury  do  not  find  hmi  guilty  of  the  fpecial 
Overt-Afts  laid  in  the  Indiftment,  they  cannot 
find  him  guilty  by  the  Proof  of  any  other  Overt- 
Aft  not  laid  in  the  Indiftment.     But  if  we  prove 
he  has  made  this  his  Praftice,  in  other  Inftances, 
during  the  "War,  whether  that  Proof  fhall  not  be 
received  ? 

Mr.  Phipps.  My  Lord,  I  defire  the  Aft  may 
be  read.  It  exprclly  contradifts  what  Mr.  Cowper 
fays  •,  for  it  fays.  That  no  Evidence  fhall  be  gi- 
ven in  the  Overt- Aft,  that  is  not  exprefly  laid  in 
the  Indiftment.     [The  Jui  ivas  read.] 

L.  C.  J.  That  is,  you  may  give  Evidence  of 
an  Overt- Aft,  that  is  not  in  the  Indiftment,  if  it 
conduce  to  prove  one  that  is  in  it.  And  if  con- 
f"ulting  to  kill  the  King,  or  raife  a  Rebellion,  is 
laid  in  the  Indiftment,  you  may  give  in  Evidence 
an  afting  in  Purfuance  of  a  Confult,  that  is  an  E- 
vidence  that  they  agreed  to  do  it  ;  tho'  that  do- 
ing of  the  Thing  is,  of  it  felf,  another  Overt- 
Aft,  but  \f  tends  to  prove  the  Aft  laid  in  the  In- 
diftment. ■  •  •  I 


s.  i  ne  uveft-iict  laia  in 
diftment,  is  his  cruifipg  in  the  Clenearly  ;  and 
this  Overt-Aft  you  would  pfove,  is  no  Evidence 
of  that,  nor  relates  fo  jt,  but  it  is  a  diftinft  Overt- 
Aft  of  it  felf^  ,7  ,"i-^  J  \;',P  ^  ,     -:{ ^^--y    ■ 

L.  C.  j.  You  cahhbt  give  Evidence  of  a'  diftinft 
Aft,  that  has  no  Relation  to  the  Overt-Aft  men- 
tioned in  the  Indiftment,,  tho'  it  fhall  conduce  to 
prove  the  fame  Species  of -Treafon. 

Mr.  Cowper.  We  would  apply  this  Pi-oof  to  the 
Overt-Aft  jaid  in  the  Indiftrnent. 

'L.  C.  J.  Any  thing  that  has  ;a  d^irjSj^  Tendency 
to  it,  you  may  prpve.  r- 

Mr.  Cowper.  We  have  laid  the  Overt-Aft,  that 
he  did  voluntarily  put  hirnfe^f  on  Board  this  Veflel 
of  the  French  King,  the  Loyal  Ckncarty,  and  did 
go  to  Sea  in  li£r,  and  cruifc,  with  a  Defign  tp  takq 
the  Ships  of  the  King  af-Englafid,  and  hisSubjeft?. 
Now  Part  of  the  Overt-A^,  is  his  Inrentjon,  in 
the  Aft  of  Cruifing  ;  V-'e-tJo  npc  charge  him 
with  taking  one  Ship  ;  fo  that  his  Intention  is  a 
Member  of  the  Overt-Aft  ;  and  it  muft  be  pro- 
ved, to  make  his  Cruifing  criminal,  that  he  de- 
fign'd  to  take  the  Ships  of  the  King  of  England. 
Now  we  think  it  a  proper  Intention,  to  fhew, 
that  during  this  War,  before  and  after  the  Time 
of  the  Treafon  laid  in  the  Indiftment,  he  was  a 
Cruifer  upon,  and  Taker  of  the  King's  Ships, 
and  this  fortifies  the  direft  Proof  given  of  the 
ir^tention. 

L.  C.  J.  I  cannot  agree  to  that,  becaufe  you 
go  not  about  tp  prove  what  he  did  in  the  "Vef- 
fel  call'd  t}ie  Loyal  Clencarty  \  but  that  he  had  an 
Intentiqi)  ^9  commit  Depredation  on  the  King's 
Subje^s:  So  he  might,  but  in  another  ;Ship. 
No^„J3ecaufe  a  Man  has  a  Defign  to  commit  De- 
predation on  the  King's  Subjefts  in  one  Ship, 
does  that  prove  he  had  an  Intention  to  do  it  iq. 
another  ? 

Mr.  Phipp.  He  was  cruifing  in  the  Clencarty^ 
that  is  the  Overt-Aft  laid  in  the  Indiftment  •,  and 
the  Overt-Aft  you  would  produce,  is  his  being 
in  another  VefTel. 

L.  C.  J.  Go  on,  and  fhew  what  he  did  in  the 
Clencarty.  You  the  Prifoner,  will  you  afk  this 
Man  any  Queftions .'' 

Mr.  Phipps.  Crouch,  you  faid,  that  the  Prifoner 
did  fay  he  could  not  deny  but  he  was  an  Irijhjiian  i 
how  came  you  tP  talk  about  it  ? 

R.  Crouch.  He  faid,  I  cannot  deny  but  I  am  an 
Irifijinan. 

L.  C.  J.  Did  he  fay  he  was  an  Irijhjnan  ?  What 
were  the  Words  he  ufed  ? 

R.  Crouch.  He  told  the  Lieutenant  he  was  an 
Irifloman. 

Mr.  Phipps.  What  Difcourfe  was  there  ?  How 
came  he  to  fay  that  ? 

R.  Crouch.    I  went    by  only,    and  heard  the 
Words  fpoken  to  the  Lieutenant. 
L.  C.  J.  Did  he  fpeak  Englifo  ? 
R.  Crouch.  Yes,  my  Lord. 
L.  C.  J.  If  he  fpoke  Eiiglijh.,  that  is  fome  Evi- 
dence he  is  an  Englijhman^  tho'  the  cpntrary  may 
be  proved  by  him. 

'T.  Vaughan.  That  would  no  more  prove  me  an 
EngUPmian,  than  iC  an  Engli/hmanweie  m  FrancCy 
and  could  i"peak  FrCTfZ;,  would  prove  him  3.Fre)tch- 
man,  becaufe  he  could  fpeak  Freyich. 

L.  C.  J.  You  fhall  be  heard  by  and  by  to  fay 
what  you  will  on  your  own  behalf 

y[r.  Phipps.  Were  there  any  Frenchmen  on  board 
the  Clencarty  ? 


1 6^6,  for  High  Treafon  on  the  High  Seas. 


R.  Crouch.  No,  Sir. 

Mr.  Phipps.  Mr.  Vaugban,  will  you  alk  him 
any  Queftions  your  felt  ? 

Mr.  Cowper.  Call  "T.  Noden. 

T.  Vaughan.  How  did  you  know  that  there  were 
no  Frenchmen  aboard  ?  Did  I  addrefs  my  felf  to 
you  when  I  came  aboard  ? 

R.  Crouch.  No,  Sir. 

fT.  Vaughan.  Did  I  not  addrefs  my  felf  to  the 
Captain  when  I  came  aboard  ?  How  came  I  to  tell 
you  1  was  an  Irijhman  ? 

R.  Crouch.  They  were  all  Scotchmen,  Englijh- 
men,  and  Iri/h??ieH. 

Mr.  Phipps.  Mr.  Vaughan,  you  need  not  take 
up  the  Time  of  the  Court  about  that  Matter. 
Mr.  Ccwper,  you  may  go  on. 

Mr.  Sol.  Gen.  Did  the  Prifoner  own  that  he 
acted  by  the  French  King's  CommilTion  ?  Did  you 
know  any  thing  of  his  having  a  French  Com- 
miffion  ? 

R.  Crouch.  Yes,  I  heard  he  had  one,  but  I 
did  not  fee  it ;  but  I  heard  fo  by  the  Company. 

L.  C.  J.  Were  there  any  Frenchmen  aboard  ? 

R.  Crouch.  No,  not  that  I  know  of.  They  were 
jDutchmen,  and  Englijhmen,  and  Scotchnen,  and 
Irijhmen. 

Mr.  Co-ivper.  Call  T.  Noden.  (PVJjo  appeared 
and  was  fworn.)  Do  you  give  my  Lord  and  the 
Jury  an  Account  of  taking  the  Veflel,  call'd  the 
Uwo-and-twentyOar  Barge  ? 

T.  Noden.  Laft  Year,  about  June  or  Jul^,  to 
the  beft  of  my  Remembrance,  I  belong'd  to  his 
Majefty's  Ship  the  Coventry,  arid  we  took  the 
Tivo-and-twenty-Oar  Barge. 

L.  C.  J.  How  many  Dutchmen  were  aboard  ? 

5".  Noden.  I  do  not  know  of  above  one. 

L.  C.  J.  Treby.  What  were  the  reft  ?  Were 
there  any  Frenchmen  ? 

T.  Noden.  Yes,  there  were  feveral  Frenchmen 
aboard.  I  belong'd  to  the  Coventry  -,  and  as  we 
were  failing  by  the  Nore,  and  the  Gunfleet,  our 
Captain  fpy'd  a  fmall  Vellel  failing  by  the  Sands, 
and  he  fuppos'd  her  to  be  a  French  Privateer,  and 
he  fir'd  a  Gun  to  make  them  bring  to,  and  they 
did  not  obey  ;  and  at  laft  fir'd  a  Gun,  Shot  and 
all,  and  they  would  not  come  to.  Then  the  Cap- 
tain order'd  to  man  the  Boat,  and  row  after  them  : 
So  the  Barge,  and  Pinnace,  and  Long-boat  were 
•mann'd,  and  they  came  pretty  near  them.  This 
Barge  we  took,  was  aground  alfo  •,  and  they  got 
her  afloat,  and  fhe  run  aground  again  :  And  as 
they  were  aground,  moftof  them  out  of  the  Boat, 
our  Long-boat  ftruck  aground,  and  waded  after 
them  near  half  a  League  ;  and  when  we  came  to 
the  Barge,  there  was  this  Captain  Vaughan,  and 
two  or  three  and  twenty  more  ;  and  there  was 
two  Dutchmen,  and,  as  I  apprehended,  fome 
Frenchmen.  There  was  in  her  a  Blunderbufs,  and 
fmall  Arms,  and  a  confiderable  Quantity  of  Hand- 
Granadoes. 

L.  C.  J.  What  VefTel  was  you  aboard  ? 

T'.  Noden.  The  Coventry. 

Mr.  Sol.  Gen.  What  Countryman  did  Captain 
Vaugban  lay  he  was  ? 

T.  Noden.  I  did  not  hear  any  thing  of  it.  Our 
Captain  e.xamin'd  tht Dutchmen  what  Countryman 
the  Commander  was,  and  he  faid  he  was  an  Irijh- 
man ;  but  I  did  not  hear  it  my  felf.  When  Cap- 
tain Vaugban  was  brought  aboard  the  Coventry, 
I  was  put  aboard  the  Prize  we  had  taken. 

Mr.  Cowper.  Had  you  any  Difcourfe  with  Cap- 
tain Vaugban ? 
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'T.  Noden 

L.  C.  J.  Did  they  endeavour  to  take  your 
Ship  .?  ^ 

'T.  Noden.  No,  but  endeavoured  to  get  away 
from  us. 

L.  C.  J.  What  Guns  or  Ammunition  had 
they  ? 

T.  Noden.  I  cannot  tell  particularly ;  there  was 
fome  Can vafs  Bags,  every  Man  had  a  Carteridge 
Bag,  and  there  were  fome  Hand-Granadoes. 

Mr.  JVIntaker.  What  Fire-Arms  had  they  ? 

T.  Noden.  I  cannot  fty  how  many  •,  but  they 
had  Mulkets,  and  Piftols,  and  two  Blunder- 
bufles. 

Mr.  Cowper.  Did  you  underftand  whence  this 
Ship,  the  Loyal  Clencarty  came  ? 

^.  Noden.  The  Dutchmen  faid  they  came  from 
Calais.  As  near  as  I  can  guefs,  we  fpy'd  them 
about  Eleven  a  Clock,  and  we  weigh'd  Anchor  in 
the  Afternoon,  on  Sabbath-day,  and  they  took 
us  to  be  a  light  Collier,  and  endeavour'd  to 
board  us,  as  the  Dutchman  faid  ;  but  when  they 
knew  what  we  were,  they  endeavour'd  to  efcape 
from  us. 

Mr.  Co-juper.  Call  Sain.  Oldham.  (IVho  appeared 
and  was  /worn.)  Mr.  Oldham,  was  you  aboard  the 
Coventry,  when  fhe  took  the  Ship  called  the  Clen- 
carty ? 

Sam.  Oldhain.  Yes,  I  was. 

Mr.  Cowper.  Pray  give  an  Account  what  you 
obferved  of  the  Prifoner  'T.  Vaughan  then  ? 

Sa7n.  Oldham.  We  weigh'd  our  Anchor  firft  at 
the  Buoy  and  Nore ;  fo  we  faw  a  Prize  in  the 
Morning  ;  the  Captain  faid  it  was  a  Prize,  and 
we  made  Sail  after  him,  and  they  ran  on  the  Good- 
win Sands :  And  the  Captain  feeing  the  Barcre 
run  aground,  we  fir'd  at  her  to  bring  her  to  ; 
we  fir'd  a  fecond,  and  fhe  would  not  co.me  to,  but 
ran  aground  again.  When  fhe  was  aground,  by 
the  Captain's  Order,  we  mann'd  our  Boats,  and 
out  we  went  after  her. 

Mr.  Cowper.  Did  you  take  her  ? 

Sam.  Oldham.  We  went,  and  our  Lon^-boat  ran 
aground  ;  I  was  in  the  Long-boat,  and  we  waded, 
I  believe,  a  Mile  and  half  after  her. 

L.  C.  J.  What  Frenchmen  were  aboard  .'' 

Sam.  Oldham.  I  cannot  juftly  lay  whether  there 
were  any. 

L.C.J.  Were  there  any  ?     -  •    •  • - 

Sa>n.  Oldham.  I  think  one  or  two. 

Mr.  Coivper.  Were  there  any  Dunki}-kers  or  Wal- 
loons aboard  ? 

Sam.  Oldham.  There  was  a  Dutchman,  who  they 
call'd  a  Fleming  ;  and  I  dilcours'd  him. 

L.  C.  J.  How  many  outlandifh  Men  were  there 
aboard  ?    Was  there  a  Dozen,  or  how  many  ? 

Sajn.  Oldham.  I  cannot  fay  the  Quantity. 

Mr.  Cowper.  Was  there  more  than  two  or 
three  ? 

Sam.  Oldham.  Yes,  more  than  two  or  three. 

L.  C.  J.  What,  Foreigners  ? 

Sam.  Oldham.  Yes.  And  there  v/ere  two  Eng- 
lijhmen. 

Mr.  Cowper.  What  did  you  obferve  of  the  Pri- 
foner at  the  Bar,  at  the  taking  of  the  Ship  .'' 

Sam.  Oldham.  I  did  not  come  aboard  along  with 
the  Prifoner,  but  with  his  Man ;  and  his  Man  faid 
he  was  an  Irijhman,  and  that  he  was  Commander 
of  the  Boat. 

Mr.  Sol.  Gen.  What  was  their  Defign  in  that 
Ship  Clencarty  ? 

Sam.  Oldham.  I  cannot  tell  that. 

Mr. 
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Did  they  refift,    in  their  being 


I  cannot  tell    that;    I  Hiw   hd 


Mr.  Cozvper. 

taken  ? 

Sam.  Oldham. 

Arms.  ,     ,  o-  L 

Mr.  Cowper.  You  wefe  in  the  Aftion  5  was  there 

any  Refiftance  made  ? 

Sam.  Oldham.  I  law  no  Refiftance  ;  they  offered 
to  run,  they  were  agrOund  once,  and  got  off 
again. 

Mr.  Phipps.  You  fay  there  were  Foreigners  ; 
what  Countrymen  did  you  believe  thofe  Foreigners 

to  be  ? 

Sa7n.  Oldham.    I  cannot  juftly  fay,    I  believe 

Dutchmen. 

L.  C.  J.  How  many  Dutchmen  were  there  ? 
Sam.  Oldham.  I  cannot  fay. 
Dv.OldtJh.  But  you  faid  there  were  fome  two  or 
three  Frenchmen,  and  that  they  fppke  French  ;    do 
you  underftand  French  ? 

Sam.  Oldha?n.    No,  Sir.  r  ^, 

Dr.  Oldiffj.  Then  how  do  you  know  they  were  of  the  Prifoner,  Tho.  Vaughan,  at  the  Taking  of 
Frenchmen,  and  fpoke  i^r^w^ .?  that  Ship. 

5fl?«.0/i^rt?«.  They  faid  they  were;  they  did  not  R.  Bub.  We  came  aboard  the  Coventry,  and 
{pt2k  Envlijh  ;  feveral  of  the  Ship's  Company  faid  were  at  the  iVor^  at  Anchor  ;  our  Pennant  was 
they  were  Frfw/j.  taken  down  to  be  mended.    So  in  the  Night  Cap- 

L.  C.  T.  If  they  were  all  D«/f/('w^«,  and  appear  tzm  Vaughan,  vkh  his  Two-and-tzventyOar  Barge, 
in  a  hoftile  Manner  againft  the  King  of  England's  rounded  us  two  or  three  Times.  In  the  Morning 
Subiefts,  they  are  Enemies,  tho'  we  are  in  League  we  weigh'd  Anchor,  and  fell  down  in  order  to  go 
with  Holland,    and  the  reft  of  the  Seven  Pro-     to  the  Downs ;    and  we  came  up  with  them,  and 

fir'd  at  Captain  Vaughan,  and  he  would  not  bring 
to.  With  that,  our  Captain  order'd  to  have  the 
Barge,  and  Pinnace,  and  Long-boat  to  be  mann'd, 
to  go  after  him.  They  follow'd  him,  and  at  laft 
came  up  with  him,  and  came  up  pretty  near  ;  but 
could  not  come  fo  near  with  the  Long-boat,  buC 
were  fain  to  wade  up  to  the  Middle  a  Mile  and  a 
half.     We  hoifted  our  Colours,  in  order  to  fight 


againft  England  ;  I  take  it,  he  may  be  termed  an 
Enemy  of  the  King  of  England,  cho'  his  Prince 
be  in  League  with  ours  5  but,  with  SubmifTion, 
he  cannot  properly  be  faid  to  be  a  Subjedt  of  the 
French  King  :  For  fuppofe  an  Indiftmeut  of  Trea- 
fon  againft  a  Foreigner,  fhould  fay,  that  he  being 
a  SuIjclI,  did  commit  Treafon  ;  if  it  be  proved  he 
is  not  a  Subjeft,  with  SubmifQon,  he  muft  be 
acquitted. 

Mr.  Cozzper.  There  is  a  local  Allegiance  while 
he  is  in  the  Country,  or  Fleets,  or  Armies  of  the 
French  King. 

L.  C.  J.  Dutchmen  may  be  Enemies,  notwith- 
ftanding  their  State  is  in  Amity  with  us,  if  they 
aft  as  Enemies. 

Mr.  Cowper.  Call  R.  Bub.  {He  was  fworn.) 
Was  you  aboard  the  Coventry,  when  (he  took  the 
Clencarty  ?  ..      - 

R.Bub.  Yes,  Sir.  .     -r.   '. 

Mr.  Cowper.  Give  an  Account  what  you  know 


vinces, 

Mr.  Phipps.  The  Indiftment  runs.  That  the 
French  King,  quandamNaviculam  vocat'  The  Loyal 
Clencarty,  cutn  quamplurimis  Subditis  Gallicis,  Ini- 
micis  Doju.  Regis  nunc,  ad  mimerum  quindecim  Perfo- 
narum,  replet' preparavit.  -  .  ....  ...  .•- ..i:.; 

L.C.J.  Suppofe  it  doth  ?  -"■     " 

Mr.  Phipps.  his  Subditis  Gallicis,  my  Lot6.  „ 

L  C  T    They  will  be  Subjefts  in  that  Matter,  them,  and  bore  down  ftill  upon  them,  and  they 

if  they  ad  under  his  Commiffion  :    They  are  E-  would  not  fight  our  Men  :    And  we  took  them 

nemies  to  the  King  of  England,  and  they  have  out ;  and  when  they  came  aboard,  the  Englijhmau 

made  themfelves  the  French  King's  Subjeds  by  that  was  a  Pilot  was  to  have  his  Freedom,  to  pilot 

that  Aft.  them  up  the  River.    He  confefs'd  to  the  Captain, 

Mr.  Phipps.  It  appears  not  that  they  are  French-  that  Captain  Vaughan  intended  to  burn  the  Ships 

men    my  Lord.  '"  ^^^  Harbour  :    And  the  next  Day  after  the  Pi- 

L.  C.  J.  If  Dutchmen  turn  Rebels  to  the  State,  lot  had  confeffed  it.  Captain  Vaughan  himfelf  con- 

and  take  Pay  of  the  French  King,  they  are  under  feffed  it  on  the  Deck,  that  he  came  over  with  that 


the  French  King's  Command,  and  fo  are  his  Sub- 
jefts.  Will  you  make  them  Pirates,  when  they 
aft  under  the  Commiffion  of  a  Sovereign  Prince  ? 
They  are   then  Subditi  to  him,    and  fo  himici 

to  us. 

Mr.  Phipps.  It  does  not  take  away  their  Alle- 
giance to  their  lawful  Prince.  They  may  go  to 
the  French  King,  and  ferve  him ;  yet  that  does  not 
transfer  their  Allegiance  from  their  lawful  Prince 
to  the  French  King,  and  make  them  his  Subjefts. 
But  however,  to  make  them  Subjefts  within  this 
Indiftment,  they  muft  be  Gallici  'Subditi  ;  lb  they 
muft  be  Frenchmen  as  well  as  Subjefts. 

L.  C.  J.  Adling  by  Vertue  of  a  Commiffion 
from  the  French  King,  will  excufe  them  from  be- 
mo  Pirates,  tho'  not  from  being  Traitors  to  their 
own  State  ;  but  to  all  other  Princes  and  States 
againft  whom  they  do  any  Afts  of  Hoftility,  they 
are  Enemies  :  And  their  ferving  under  the  French 
King's  Commiffion,  makes  them  hisSubjefts  as  to 
all  others,  but  their  own  Prince  or  State.  And 
tho'  they  be  not  Frenchmen,  yet  they  are  Gallici 
Subditi ;  for  it's  the  French  Subjedion  that  makes 
them  to  be  Gallici  Subditi. 

Mr.  Phipps.  Pray,  my  Lord,  fuppofe  a  Subjed 
of  Spain  fhould  go  over  to  the  Frenchr  and  fight 


Defign. 

Mr.  Cowper.  Who  did  he  confefs  it  to  ? 

R.  Bub.  To  the  Boatfwain  and  Gunner,  as  he 
was  on  the  Deck,  on  the  Larboard  Side ;  that  he 
came  on  purpofe  to  burn  the  Shipping  in  the 
Harbour. 

L.  C.  J.  Did  he  confefs  that  himfelf.? 

R.  Bub.  Yes,  my  Lord. 

L.  C.  J.  Whereabout  was  this,  at  the  Buoy  in 
the  Nor e? 

R.  Bub.  In  the  Downs,  my  Lord. 

L.  C.  J.  Where  did  the  Ships  lie  that  were  to  be 
burn'd  ? 

R.Bub.  At  Sheernefs. 

Mr.  Sol.  Gen.  He  own'd  himfelf  to  be  an  IriJI:- 
man,  did  he  not  ? 

R.  Bub.  Yes. 

Mr.  Cowper.  And  that  he  came  from  Calais  ? 

R.  Bub.  Yes. 

Mr.  Cowper.  Had  you  any  Difcourfe  with  him 
about  a  Commiffion  ? 

R.  Bub.  No.  But  our  Lieutenant  and  Captain 
had,  but  it  was  not  in  my  Hearing  ;  I  will  not 
fpeak  further  than  I  heard,  and  what  I  can  juftify. 

Mr.  Sol.  Gen.  Will  you alk  him  any  Queftions? 

Mr.  Phipps.  No. 

Mr, 


1 6^6.  for  High  Treafon 

Mr.  Sol.  Giu.  Then  call  Mr.  Jo.Crittenden,  Majr- 
fhal  o^  Dover-Cciftel-,  (who  was  fworn.)  Vir. Critten- 
den, Pray  what  di.l  you  hear  the  Prifoner  at  the 
Bar  confers  of  his  Defign  in  coming  to  England? 

Mr.  Crittenden.  I  did  not  hear  him  fay  any 
Thing  of  his  Defign. 

yiv.Sol.Gen.  What  did  he  confefs  .^ 
Mr.  Crittenden.  Heconfefs'd  he  was  an  Irijhman. 
Mr.  IVbitaker.  Upon  what  Occafion  did  he  con- 
fefs  that? 

Mr.  Crittenden.  When   I  enter'd  him  into  my 
Book,  I  asi'C'd  him  what  Countryman  he  was. 
Mr.  Coivper.  What  are  you  ? 
Mr.  Crittenden.  I  am  the  Marfhal  of  Dover- 
Caftle. 

Mr.  Cowper.  By  what  Name  did  he  order  you 
to  enter  him  ? 

Mr.  Crittenden,  fhsmas  Faiighan,  an  IrijJoman. 
L.  C.J.  Upon  what  Account  did  you  enter  him  ? 
Mr.  Crittenden.  As  a  Prifoner. 
Mr.  Coivper.  Did  he  fpeak  any  Thing  of  a  Corn- 
mi  ITion  ? 

Mr.  Crittenden.  I  did  not  hear  him  fay  any 
Th'ng  of  that. 

Mr.  Pbipps.  Have  you  your  Book  here  ? 
Mr.  Crittenden.  Yes,   Sir. 

Dr.  Oldijh.  Was  he  not  in  Drink  when  he  faid  fo  ? 
Mr.  Crittenden.  I  believe  he  was  not  very  fober 
indeed. 

Mr.  Phipps.  Did  you  ever  after  hear  him  fay  he 
was  an  Irijhman  ? 

Mr.  Crittenden.  The  next  Day  he  deny'd  it. 
Mr.  Coisjper.  When  he  had  confider'd  the  Dan- 
ger of  it. 

Mr.  Crittenden.  The  next  Day  he  was  examin'd 
by  fome  of  the  Juftices  of  the  Peace.,        oJ  j. 

Mr.  Sol.  Gen.  Was  you  by  when  he  was  e'femi- 
ned  by  the  Juftices  ?  .  : 

Mr.  Crittenden.  Yts.  '.  .-liv;    .^.r;-',  ^t  ?.. -.v 

•    Mr.  Sol.  Gen.  What  did  he  then  fay  ?'  ■■'' 

Mr.  Crittenden.  Then  he  fliid  he  was  of  Marte- 
nico.  ■    '     '■•••■":•-■ 

Mr.  Sol.  Gen.  Set  up  Mr.  Bullock  (who  was 
fworn.)  Mr.  Bullock,  Do  you  know  the  Prifoner  at 
tiieBar? 

Mr.  Bullock.  Yes. 

Mr.  Sol.  Gen.  Pray  what  have  you  heard  him  fay 
of  his  Defign  that  he  came  into  England  for  .^ 

Mr.  Bullock.  He  came  to  Dover  about  tlie  14th 
of  July,  1695,  as  I  remember  :  I  went  with  feve- 
ral  others,  who  were  brought  by  the  Captain  of 
the  Coventry,  and  the  Lieutenant,  andfomeothers : 
And  when  we  came  thither,  he  there  owned  him- 
felf  an  IriJJmian  ;  but  when  he  went  the  next  Day 
to  be  examin'd,  he  faid  he  was  of  Martenico.  He 
told  me  he  had  that  Barge  from  the  Duke  of  Bul- 
loign,  and  came  on  the  Coaft,  and  was  chafed  into 
the  Flatts,  where  they  took  him. 

L.  C.  J.  Did  you  ever  hear  him  fay  he  had  any 
Commiffion  from  the  French  King  ? 

Mr.  Bullock.  I  know  nothing  of  that ;  it  was 
late,  and  we  did  not  examine  him  then  •,  but  the 
next  Day,  when  he  came  to  be  examined,  he  faid 
he  was  o{  Martenico. 

Mr.  Sol.  Gen.  What  did  he  fay  his  Defign  was  ? 
Mr.  Bullock.  He  faid,  that  feeing  the  Boat  at 
Bulloign,  he  bought  it  of  the  Duke  of  Bulloign  ;  and 
the  Duke  ask'd  him  what  he  would  do  with  her  ? 
And  he  faid,  he  would  fit  her  up,  and  go  and  take 
aShipatSe.i,   that  is,  upon  our  Coafts. 

Mr.  Phipps.   We  are  in  your  Lordiliip's  Judg- 
ment,  whether  we  need  give  any  Evidence  ;  for 
Vol.  V. 
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we  think  they  have  not  proved  their  Indiftment : 
For  the  Indiftment  fets  forth.  That  the  French 
King  fitted  out  the  Loyal  Clencarty,  of -which  Tho- 
mas Vaughan  ivas  Commander  -,  and  that  very  many 
Frenchmen,  Subj,'£f5  of  the  French  King,  zi-ere  put 
en  Board.  Now  the  firft  Wicnefs  fwcars,  there 
were  no  Frenchnien  ;  and  another  Iwears  there 
was  one  or  two ;  another,  that  they  were  Foreio-n- 
ers  ;  but  does  not  believe  they  were  Frenchuien. 
So  there  is  no  Proof  of  that  Part  of  the  Indift- 
ment  -,  nor  is  there  any  Proof  that  he vas  Cap- 
tain ot  the  Lo\-al  Clencarty  :  So  that  none  can  fay, 
it  is  the  fame  Veffel  mention'd  in  the  Indidment. 
Nor  is  any  Ad:  of  Hoftilicy  proved  ;  for  all  the 
WitneiTes  fay,  that  Vaughan  never  pretended  to 
attack  them,  but  run  from  them.  So  thi.t  all  they 
depend  on,  to  fupport  the  Indidbment,  is  to  prove 
that  he  had  a  Defign  to  burn  the  Ships  at  Sheer- 
nefs  ;  which  will  not  ferve  their  Turn  ;  for  the 
Words  of  the  Indiftment  are,  ad  prcgdandum  fuper 
altum  Mare.  Now  Sheernefs  is  not  fuper  allum 
Mare,  but  infra  Corpus  Comitatus  ;  and  then  not 
within  the  Indiftment.  ■ 

Mr.  Cozvper.  The  Wordsi,  'Ships  at  Shesruefs,  do 
not  imply,   that  the  Ships  lay  within  the'l^mvn  of 
Sheernefs,   but  off  of  LS'Zvt-r;;^/},  which  is  altum-Mare, 
Mr.  Phipps.  Then  it  is  not  In  your  Indiiilment  ; 
for  that  fays,   at  Sheernefs.  ■>  .li-'* 

Mr.  Cozvper.  No,  offofSheernrfs.  ■    ■ 

Mr.  Sol.  Gen.  It  is  no  Contradidon,  to  fay  th^ 
Sea  is  within  Part  of  a  County.  .  ,  -jiw 

'  Mr.  Phipps.  The  Indidment  fiys,  at  Sh^rnhfs. 
Mr.  Sol.  Gen.  Off  of  Sheernefs  is  the  high  Sea.    ' 
Mr.  Phipps.  Sheernefs  is  not  the  Bouy  in  the  Nore, 
Then  you  muft  prove  he  wasCaptainatthisTime: 
For  the  Indidiment  fays,  .dd  Umcfuit  Capitaneus  i^ 
Miles. 

L.  C.  J.  One  Overt-A6t  of  adhering  to  the 
King's  Enemies,  is,  that  he  put  himfclt  as  a  Sol- 
dier on  Board  the  Ship. 

Mr.  Phipps.  You  will  make  one  Part  agree  with 

another.  That  the  French  King  did  fet  out  a  Ship, 

and  gave  him  a  Commiffion  to  be  Captain  of  her, 

L.  C.  J.  The  Witneffes  have  prov'd  he  aded  as 

a  Captain. 

Mr.  Phipps,  He  was  taken  -,  and  fure,  if  he  was 
taken,  he  mufl  have  his  Commiffion  with  him. 

Mr.  Sol.  Gen.  Examine  the  Marfhal,  he  took  an 
Account  of  him:  And  by  DireftionofMr. /-'I'.'/^g/^^;^ 
himfelf,  he  enter'd  him  as  Captain  ;  and  he  en- 
ter'd feveral  Men  in  the  Ship  as  Frenchmen,  by 
their  own  Direftion.  (Mr.  Crittenden  was  call'd) 
Mr.  Crittenden,  have  you  got  your  Book  in  which 

you  made  the  Entry  ?  '- '•   ' ' 

Mr.  Crittenden.  Yes,  I  have  it. 
Mr.  Sol.  Gen.  By  whole  Order  did  you  enter 
them  ? 

Mr.  Crittenden.  By  the  Direftion  of  Captain 
Vaughan,  the  Prifoner  at  the  Bar. 

Mr.  Cowper.  How  did  you  know  he  was  a  Cap- 
tain ? 

Mr.  Crittenden.  Becaufe  he  told  ine  he  was  Cap- 
tain, and  I  enter'd  him  as  fuch  in  my  Book. 
Mr.  Sol.  Gen.  Captain  of  what  ? 
Mr.  Crittenden.   The  Loyal  Clencarty.  ' 

Mr.  Sol.  Gen.  Pray  read  your  Entry  in  your 
Book. 

Mr.  Crittenden.  Thomas  Vaughan,  Captain,  IriJJ:)- 
man,  the  14th  of  July,  i6c,^  ;  and  foofall  the 
reft  of  the  Ship's  Crew. 

Mr.  J.  Turton.  Did  you  write  thefc  in  the  Prc- 
fence  of  Captain  Vaughan  ? 

£  Mr, 
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Yes,  in  the  fame  Room  where 


Mr.  CriUcnden 

he  was. 

Mr.  Phipfs.  Did  you  write  it  by  his  Dircftion  ? 

Mr.  Crittenden.  For  his  own  Part,  by  his  Di- 
redion  ;  and  for  the  reft,  by  their  Diredion. 

L.  C.  J.  Take  all  the  Circumftances  together, 
it  is  great  Evidence,  confidering  what  they  were 
about,  and  what  Veflfel  they  had.  Mr.  Crittenden, 
can  you  tell  how  many  Frenchmen  were  there  ? 

Mr.  Crittenden.  I  will  tell  you  prefently.  (He 
counts  them  in  his  Book.)    There  were  thirteen. 

Mr.  Sol.  Gen.  Did  Captain  Vaughan  hear  any  of 
them  bid  you  enter  them  as  Frenchmen  ? 

Mr.  Crittenden.  I  cannot  be  pofuive  in  that,  I 
fuppofe  he  did  ;  he  was  in  the  fame  Room. 

L.  C.  J.  Do  you  expeft  Witnefles  from  France, 
to  teftify  where  they  were  born  and  chriften'd  ? 

Mr.  Phipps.  One  Witnefs  fays  there  was  not  one 
Frenchman  there. 

L.  C.  J.  Not  to  his  Knowledge, 


Quality  be  not  proved,  all  the  reft  of  the  Indift- 
ment  fliUs  to  the  Ground  :  For  it  is  impoftible  for 
him  to  commit  Treafon,  where  he  is  not  a  Sub- 
jedl:  ;  becaufe  there  can  be  no  Violation  of  Allegi- 
ance. So  that  if  he  be  a  Frenchman,  as  he  decla- 
red before  the  Jufticcs,  he  cannot  be  guilty  of 
Treafon.  So  that  here  they  have  fail'din  the  Foun- 
dation of  all  ;  that  is,  to  prove  him  a  Subjed  of 
England.  And  becaufe  they  afiirm  him  to  be  fo, 
it  lies  on  thofe  that  affirm  it,  to  prove  it.  But, 
perhaps,  now  they  will  fay,  thatthefe  little  Confel- 
fions  of  his  will  throw  the  Burden  of  Proof  on  him. 
By  no  Means  -,  when  here  is  a  ftronger  Prefumpti- 
on  on  the  other  Side,  a  meer  extrajudicial  Saying 
to  Seamen,  that  he  is  an  IriJJjman,  cannot  ballance 
his  ConfefTion  examined  before  the  Juftices, where- 
in he  fays  he  is  a  Frenchman  ;  and  fo  can  never 
throw  the  Burden  of  Proof  on  him.  Therefore 
it  lies  on  them  that  affert  this,  to  prove  if.  But, 
my  Lord,  tho'  it  doth  not  lie  on  him,  yet  we  will 


Mr.  Sol.  Gen.  What  do  you  know  of  his  having  prove  him  to  be  a  Frenchman,  and  born  at  Marie- 
French  Commifilon  ?  «''^c,  by  thofe  that  were  at  theChrifteningof  him, 
Mr.  Bullock.  I  did  not  fee  it.  and  have  known  him  from  Time  coTime  ever  fince. 
Mr!  IVhitaker.  Did  he  own  his  having  any  French  And  becaufe  they  fay,  he  can  fpeak  Engli/h,  if  you 


CommifTion  ? 

Mr.  Bullock.  I  cannot  tell. 

Mr.  J.  Turton.  He  own'd  himfelf  a  Captain. 

Mr.  Phipps.  He  might  be  a  Captain  in  another 
Ship,  but  not  in  this  Ship  ;  they  ought  to  prove 
he  was  Captain  at  that  Time,  in  that  Ship,  by 
the  French  King's  CommifTion. 

L.  C.  J.  All  the  WitnefTes  fay  he  afted  as  a  Cap- 
tain at  that  Time. 

Mr.  Cowper.  He  own'd  himfelf  the  Captain  of 
the  Lo-jal  Clencarty. 

Mr.  Bar.  Powis.  What  can  be  plainer,  than  that 
he  own'd  himfelf  Captain  ? 

Dr.  Oldip.  This  feems  to  me  a  very  ftrange 
Proof,  to  be  built  only  upon  the  Sayings  of  thefe 
Perfons,  that  they  were  Frenchmen  -,  and  this  to  a 
Man  who  had  no  Authority  to  examine  them. 


pleafe  to  examine  him,  you  fhall  hear  him  fpeak 
natural  French  ;  fo  that  that  cannot  prove  him  to 
be  a  natural  Irijhman. 

Mr.  Phipps.  Such  a  Saying  of  a  Foreigner  will 
be  of  no  great  Weight  •,  bepaufe,  if  a  Man  go  into 
a  foreign  Country,  he  may  fay  he  is  that  Country- 
man to  get  the  more  Favour. 

L.C.J.  What,  to  hang  himfelf? 

Mr.  Phipps.  No,  my  Lord,  a  Man  that  comes 
into  a  ftrange  Country,  may  very  well  think  he 
fhall  find  better  Ufage,  by  pretending  to  be  of 
that  Country,  than  by  owning  himfelf  to  be  a  Fo- 
reigner. But  we  will  prove  Vatighan  to  be  a  French- 
man. Call  Robert  French.  (Then  Robert  French 
was  fworn.)  Mr.  French,  Pray  give  the  Court  and 
Jury  an  Account,  whether  you  know  Mr. Faughan, 
the  Prifoner  at  the  Bar,  and  how  long  you  have 


when  it  might  have  been  eafily  prov'd  in  a  regular     known  him,  and  what  Countryman  you  take  him 
"Way,  in  Cafe  they  had  been  fo  •,  they  might  have     to  be,  and  the  Reafon  why 


been  examined  before  a  Magiftrate,  and  thereby 
it  would  have  appeared  whether  they  were  French 
or  no.  And  'twas  abfolutely  neceffary  in  this  Cafe, 
becaufe  of  the  Contrariety  of  the  WitnefTes  -,  for 
the  firft  Witnefs  faid,  there  were  no  Frenchmen 
aboard  ;  the  next  faid  there  were  two  Frenclmen 
and  a  Dutchman  ;  and  Crittenden  faid,  there  were 
thirteen.  Now  how  can  thefe  be  reconciled,  un- 
lefs  there  had  been  a  legal  Examination  of  thePar- 
ties  ?  But  the  Thing  we  would  chiefly  go  on  is 
this  •,  I  think  they  have  fail'd  in  the  Foundation 
of  the  Treafon  •,  that  is,  to  prove  the  Prifoner  a 
Subjeft  of  this  Crown  ;  neither  is  there  the  leaft 
Colour  of  Proof  thereof  At  Night  he  came  to 
Mr.  Crittenden,  and  is  in  Drink  •,  there  he  fays  he 
is  an  IriJJjman :  The  next  Morning,  when  he  is  ex- 
amin'd  before  the  JufVices,  then  he  comes  in  a  kind 
of  Judgment,  and  then  fuch  a  ConfefTion  would 
be  of  Moment  •,  but  then  he  confefles  himfelf  to  be 
a  Frenchman  of  Martenico.  Now,  my  Lord, 
what  Credit  is  to  be  given  to  thefe  ConfefTions  -, 
when  before  the  Marfhal  he  fliall  fay,  I  am  an 
Iripman,  and  the  next  Day,  when  he  is  on  Ex- 
amination, he  declares  himfelf  a  Frenchman  ;  in 
one  ConfelTion  he  is  in  Drink,  in  the  other  fober? 
Now,  my  Lord,  I  fay,  what  Proof  is  here  ?  Here 
then  the  Foundation  of  the  Treafon  fails :  For  the 
Indiftment  is.  That  he  being  a  SubjcB  of  the  King  of 


England,  levies  IVar. 
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Now,   my   Lord,  if  this 


Rob.  French.  I  have  known  him  this  fourteen 
Years. 

Mr.  Phipps.  Where  did  you  fee  him  then  .? 

Rob.  French.  I  faw  him  in  Saint  Chrijhphers. 

Mr.  Phipps.  Pray  give  an  Account  how  you 
came  to  know  him. 

Rob.  French.  About  fixteen  Years  ago  I  was  at 
Mount-Surat,  and  I  came  to  St.  Chrijlophers,  and 
there  I  chanc'd  to  come  into  Englijh  Ground,  a- 
mong  the  Faftors  ■,  and  fb  they  brought  me  to  the 
French  Ground  -,  and  coming  there,  I  was  in  Com- 
pany with  feveral  others  that  Night,  and  it  hap- 
pened I  was  told  there  was  one  Mr.  Vaughan  there  ; 
and  I  coming  acquainted  with  him,  he  ftiew'd  me 
this  Youth  t,hewas  a  Youth  then:)  He  told  me 
he  was  his  Son,  and  recommended  him  to  me,  be- 
caufe he  look'd  on  me  to  be  a  Man  in  Truft  and 
Bufinels. 

Mr.  Phipps.  From  that  Time  what  has  he  been 
reputed  ? 

Rob.  French.  A  Sea-faring  Man. 

Mr.  Phipps.  But  what  Countryman  i* 

Rob.  French.  To  be  born  in  Martenico. 

Mr.  Phipps.  In  whofe  Dominions  is  that  ? 

Rob.  French.  In  the  French  King's  Dominion. 

Mr.  J.  Turton.  What  Occafion  had  you  to  dif- 
courfe  of  the  Place  of  his  Birth  ? 

Rob.  French.  Becaufe  his  Father  was  look'd  up- 
on to  be  a  Frenchman. 

Mr 
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Mr.  J.  'burton.  His  Father  was  a  Frenchman  ? 

Rob.  French.  Yes,  my  Lord,  and  iived  at  Mzr- 
tenico. 

Mr.  Cowper.'H.Q'vioid  might  he  be  atthatTime? 

Rob.  French.  About  fifteen  or  fixteen. 

Mr.  Coivper.  How  came  you  to  be  talking  of  his 
Birth,  and  with  whom  ? 

Rob.  French.  One  that  was  talking  with  me, 
told  me,  his  Name  was  Vaiighan,  and  that  he  was 
born  there. 

Mr.  Cowper.  What  introduc'd  this  Difcourfe  ? 
How  came  he  to  tell  you  this,  that  he  was  born 
in  that  Place  ? 

Rob.  French.  His  Father  told  me  fo. 

Mr.  Cowper.  You  were  talking  of  one  Vaughan 
of  his  Name :  How  many  were  in  Company  when 
there  was  this  Talk  ? 

Rob.  French,  There  were  many  of  them, 

Mr.  Cowper.  Name  them. 

Rob.  French.  It  is  fo  long  ago  I  cannot  remem- 
ber them. 

Mr.  Cowper.  Narrie  as  many  as  you  can  of  them, 
as  many  as  you  do  remember. 

Rob.  French.  One  Mr.  Bodiken^  a  Faftor. 

Mr.  Cowper.  Who  elfe  ? 

Rob.  French.  Several  others. 

Mr.  Cowper.  You  named  one  Vaughan  before. 

Rob.  French.  Yes,  I  did. 

Mr.  Cowper.  But  you  had  forgot  him  now. 

Rob.  French.  No,  there  was  one  ^fl«_g^fl«. 

L.  C.  J.  Were  there  any  more  ? 

Rob.  French.  Yes,  there  was  •,  I  remember  the 
Company  that  went  along  with  me. 

L.  C.  J.  Who  were  they  ? 

Rob.  French.  There  were  feveral  PafTengers  that 
went  over  with  me. 

L.  C.  J.  How  came  you  to  talk  of  this  Man's 
Nativity  ? 

Rob.  Fr^Kf/j.Becaufe  his  Father  faid,  he  had  not 
been  out  of  the  Ifland  in  twenty  Years  ;  {at  which 
the  People  laugh'' d.) 

Mr.  Cowper.  What  Place  was  this  Difcourfe 
in? 

Rob.  French.  At  St.  Chriftophers. 

Mr.  Cowper.  How  did  his  Father's  faying,  he 
had  not  been  out  of  that  Ifland  in  twenty  Years, 
prove  his  Son  was  born  there  .'' 

Rob.  French.  Becaufe  he  recommended  him  to 
me  as  a  Sea-faring  Man. 

Mr.  Cowper.  What  is  that  a  Reafon  of?  What 
is  that  to  his  being  born  at  Martenko  ? 

Mr.  J.  Turton.  What  Countryman  are  you  ? 

Rob.  French.  I  am  an  Irijhman  born. 

L.  C.  J.  His  Father  acknowledg'd  himfelf  to 
be  an  Irijhman  born  •,  Did  he  not  ? 

Rob.  French.  No,  my  Lord,  he  did  not  fay  where 
he  was  born  :  I  do  not  know, 

Mr.  J.  'burton.  Have  you  continu'd  any  Ac- 
quaintance with  Mr.  Vaughan  fmce  ?  How  long 
did  you  flay  at  St.  Chrijlophen  ? 

Rob.  French,  I  flay'dbuc  four  and  twenty  Hours, 
to  take  in  Water. 

L.  C.  J.  How  long  was  it  after  this,  before  you 
faw  this  Gentleman,  Captain  Vaughan  ?  -»• 

Rob.  French.  I  never  faw  him  fince,  till  I  faw  him 
in  Lofidcn,     (Then  the  People  laugh'd.) 

L.  C.  J.  Pray  Gentlemen  have  Patience.  How 
do  you  know  now  that  this  is  the  fame  Man,  that 
you  faw  fourteen  Years  ago  ?  For  there  muft  be  a 
great  Alceracion  in  a  Man  in  fourteen  Years  Time, 
from  what  was  at  that  Time,  being  but  fifteen 
Years  of  Age. 
Vol.  V. 
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Rob.  French.  I  believe  in  my  Confcience  this  b 
the  Man. 

L.  C.  J.  Can  you  take  it  upon  your  Oach  he  i< 
the  Man  ? 

Mr.  Bar.  Powis.  In  what  Language  had  you  this 
Difcourfe?  °     °  ^ 

L.  C.  J.  How  long  were  yoii  in  Company  with 
hmi  and  his  Father  ? 

Rob.  French.  I  believe  five  or  fix  Hours. 

Mr.  Bar.  Powis.  In  what  Language  was  this  Dif- 
courfe with  his  Father  ? 

Rob.  French.  My  Lord,  he  fpoke  £;7^///7j,  a  Sort 
of  broken  Englijh. 

L.  C.  J.  Where  do  you  live  your  felf  ? 

Rob.  French.  I  live  in  Ireland." 

L.  C.J.  How  long  have  you  lived  there  ? 

Rob.  French.  Nine  or  Ten  Years. 

L.  C.  J.  Whereabout  in  Ireland  ? 

Rob.  French.  In  Connaii(i}:}t. 

L.  C.  J.  Nine  or  Ten^Years  ?        .  •. 

Rob.  French.  Yes  my  Lord. 

Dr.  Littleton.  Did  not  Captain  Vaughdn.,  nor  his 
Father  fpeak  Irifh  to  you  in  that  fix  Hours  ? 

Rob.  French.  No,  my  Lord. 

Mr.  Juftice  Turton,  How  long  have  you  been  in 
England? 

Rob.  French.  Not  above  two  Months. 

Mr.  Juflice  Turton.  Did  you"  hear  of  Captain 
Vaughan  being  to  be  try'd  ? 

Rob.  French.  No,  my  Lord.  ■•  •-• 

Mr.  Juflice  Turton.  How  did  he  come  to  hear  of 
you  then  ? 

Rob.  French.  I  heard  he  was  in  Town. 

L.  C.  J.  It  is  a  ftrange  Thing  ;  you  have  a  mofl 
admirable  Memory,  and  Captain  Vaughan  ha's  as 
good  a  Memory  as  you  •,  that  you  fhould  never  have 
any  Intercourfe  for  fourteen  Years,  and  yet  fhould 
remember  one  another  after  fo  long  a  Time.  It  is  a 
wonderful  Thing  too,  that  when  he  could  not 
know  you  were  in  Town,  yet  he  fhould  call  you  a' 
Witnefs  on  his  Behalf ;  fure  he  mufl  have  the  Spirit 
of  Prophecy. 

Rob.  Prench.  He  did  not  fend  to  me  at  all; 

L.  C.  J.  How  did  you  come  to  be  here  then  ? 

Rob.  French.  I  will  tell  you.  It  was  my  Cultom 
always  to  go  and  fee  PrifoneTs,  and  I  heard  there 
were  Prifoners  in  Newgate  ;  fo  I  went  to  Newgate, 
and  I  met  with  one  Dwall ;  and  I  ask'd  him  of 
another  Gentleman  that  was  there  -,  and  I  went 
to  the  other  Side  by  Chance,  and  I  met  with  Cap- 
tain Vaughan. 

L.  C.J.  What  was  thy  Defign?  Why  didfl  thou 
vifit  Newgate  ? 

Rob,  French.  Beciiufe  it  was  my  Cuflom,  becaufe 
it  was  an  Aft  of  Charity. 

L.  C.  J.  Did  you  go  to  Newgate  out  of  Charity  ? 

Rob,  French,  1  went  to  fee  my  Friend,  and  carri- 
ed a  Letter  to  him.     I  went  out  of  Charity. 

Mr.  Phippi-  You  were  in  ihtlVeJl- Indies,  upon  the 
French  Ground  ;  don't  they  fpeak  Englijh  on  the 
FrenchGroMnd,  and  French  on  the  Englijh  Ground  ? 

Rob.  French.  Yes. 

Mr.  Cowper.  Sb  they  do  here.  Did  you  evef 
fee  Captain  Vaughan  before  that  Time  ? 

Rob.  French.  No. 

Mr.  Whitaker.  Did  you  vifit  lately  any  other 
Prifoners  in  Newgate,  befides  Captain  Vaughan  ? 

Rob.  French,  Yes, 

Mr.  V'ljitaker.  Give  their  Names. 

Rob.  French.  I  have  vifited  Mr.  Noland,  and  ano- 
ther Genileman  that  is  with  himv  and  1  went  into 
the  Houfe  and  drank  with  him  there.  - 

E  2  Mr. 
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Mr.  JVhitaker.  What  is  that  other  Gentleman's 
Name  ? 

Rob.  French.  I  do  not  remember  his  Name  at 
prdent ;  but  he  is  a  Companion  of  Mr.  Noland's. 

Mr.  fFbilaker.  Do  you  know  him  if  you  fee 
him  ?  •  • 

Rob.  French.  I,  I  would. 

L.  C.  J.  Treb).  How  long  have  you  been  in 
England  '^ 

Rob.  French.  But  two  Months. 


L.  C.  J.  Treby.  Have  you  ufually  vifited  Prifo-     Do  you  know  me  ? 


Mr.  Sol.  Gen,  They  muft  find  an  Interpreter,  he 
is  their  Wirnefs. 

'Then  a  Perfon  in  Court  flood  up.,  and  told  the  Court 
be  could /peak  Englifli  as  well  as  be  ;  that  he  had 
been  a  Bailiff's  Follower  for  feveral  Tears. 

L.  C.  J.  You  can  fpeak  Englijh,  can  you  not  ? 
Mr.  Dafcine.  I  will  i'peak  as  well  as  I  can. 
King's  Meffenger.  I  am  a  Meflenger  to  the  King, 


ners  in  former  Years  ? 

Rob.  French.  My  Lord,  where-ever  I  have  been, 
it  was  my  Cuftom  to  do  fo. 

L.  C.  J.  Treby.  But  how  doth  it  confift,  that 
you,  who  are  an  Irifoman,  fhould  come  hither  to 
vifit  Prifoners  in  Newgate  ? 

Rob.  French.  I  can  prove  under  my  Lord-Mayor 
oi Dublin's  Hand,  that  I  came  here  upon  Bufmefs ; 
and  I  went  to  the  Prifon  to  vifit  the  Prifoners  for 
Charity-fake,  and  did  beftow  it  according  as  I  was 
able. 

L.  C.  J.  You  had  beft  ftay  there,  and  not  go 


Mr.  Dafcine.  Yes. 

L.  C.  J.  Prithee  fpeak  Englijh. 

Mr.  Dafcine.  As  well  as  I  can,  my  Lord,  I  will 
fpeak. 

Mr.  Phipps.  Are  you  fworn  ? 

Mr.  Dafcine,  Yes,  my  Lord. 

Mr.  Phipps.  Do  you  know  Captain  Vaughan  ? 

M.r.  Dafcine.  In  1669,  I  vf  as  in  St.  Chriflophers -, 
I  went  from  Roan,  and  from  thence  I  went  with 
Hats  and  Cloth  to  Crebeck,  and  had  a  Letter  to  one 
"Thomas  PFilliams,  a  Faftor  in  Martenico.  And  af- 
ter I  had  done,  as  I  was  coming  away,  Mr.  IVilli- 


away  ;  for  we  may  have  Occafion  to  ask  youfome     ams  defired  me  to  go  to  a  Chriftening,  a  Mile  and 


Queftions. 

Mr.  Cowper.  Do  you  not  ufe,  out  of  Charity,  to 
be  Evidence  for  them  ? 

Rob.  French,  No,  never  before  in  my  Life. 

Mr.  Whitaker.  What  other  Prifons  have  you  vi- 
fited, befides  Newgate  ? 

Rob.  French.  I  did  vifit  none. 

L.  C.  J.  Treb-j.  Had  you  no  Charity  for  other 
Prifons  ? 

Mr.  Bar.  Powis.  When  you  fo  vifit  Prifons,  on 
■what  A  ccount  is  it .?  Is  it  to  give  ghoftly  Advice  ? 

Rob.  French.  Upon  a  charitable  Account,  my 
Lord. 
.    L.  C.  J.  Ghoftly  Advice  is  Charity. 

Mr.  Phipps.  Where  is  Mr.  Lefleur  ?  {He  did  not 
appear.)  Call  Mr.  Gold,  {who  appear' d.) 

CI.  of  Arr.  That  Man  is  attainted,  but  pardon- 
ed. 

Mr.  Phipps.  Mr.  Gold,  how  long  have  you 
known  Captain  Vaughan  ? 

Mr.  Gold.  I  never  knew  Mr.  Vaughan,  before  I 
faw  him  in  the  Marfhalfea. 

Mr.  Phipps.  Is  Monfieur  Lefleur  here  ?  Is  Mr. 
Heherty  here  ?  {Mr.  Deherty  appeared  and  was 
fworn.) 

Mr.  Phipps.  Do  you  know  Mr.  Vaughan,  the 
Prifoner  at  the  Bar  ? 

"^ix.  Deherty.  Yes. 

Mr.  Phipps.  How  long  have  you  known  him  ? 

Mr.  Deherty.  Five  Years. 

Mr.-P^'Z/'/'-J.  What  has  he  been  reputed  all  along, 
fince  you  have  known  him  ? 

Mr.  Deherty.  A  Frenchman. 

Mr.  Phipps.  Did  you  know  him  in  France? 

Mr.  Deherty.  Yes,  and  he  was  reputed  a  French- 
man there. 

Mr.  Juftice  Turton.  What  Occafion  had  you 
to  enquire  into  that,  the  Place  of  his  Nativity  ? 

Mr.  Deherty.  I  did  not  enquire  at  all  ;  but  one 
that  was  his  Servant,  was  my  Comrade  a  great 
while. 

Mr.  Phipps.  Now  we  will  prove  where  he  was 
chriltened,  by  one  that  was  at  his  Chriftening. 
Mr.  Dafcine.     (He  appear'd,    and  flood  up,    being 


half  from  Port-Royal.  He  told  me,  there  was  one 
Mr.  Vaughan  had  a  Plantation  there,  and  defired 
him  to  be  Godfather.  And  about  two  Days  after, 
I  went  from  Port-Royal  toSt.  Chriflophers  again,  and 
I  came  to  Roan  again  in  a  Ship  called  St.  Jofepb. 
So  in  1677,  I  went  to  St.  Chriflophers  again,  and 
from  thence  to  Martenico,  to  Mr.  fVillia?ns ;  I  asked 
him,  what  is  become  of  that  young  Man  we  were 
at  the  Chriftening,  and  fo  he  fliewed  me  him  that 
is  here  {pointing  to  the  Prifoner.) 

L.  C.  J.  That  was  in  1677  ? 

Mr. Dajcine.  In  1677.  So  I  came  from  Port- 
Royal  ;  I  went  to  St.  Chriflophers,  and  fo  took  Sail, 
and  came  to  France  again.  And  13  Years  ago  I 
went  to  St.  Chriflophers  again,  and  to  Mountferat, 
and  Martenico  ;  and  fo  when  I  was  at  Martenico^ 
and  asked  Mr.  Williams  of  this  young  Man,  that  I 
was  at  his  Chriftening,  and  he  faid,  he  is  at  fuch 
an  Houfe,  and  I  faw  him  there. 

L.  C.  J.  Thirteen  Years  ago. 

Mr.  Dafcine.  And  we  went  and  drank  Punch  to- 
gether, and  I  came  back  for  Roan. 

L.  C.  J.  When  did  you  fee  him  fince  that  ? 

Mr.  Dafcine.  Never  till  I  faw  him  here  a  Prifo- 
ner. 

L.  C.  J.  How  do  you  know  he  is  the  Man  ? 

Mr.  Dafcine.  He  has  a  Bruife  in  his  Side. 

Mr.  Phipps.  What  was  the  Gentleman's  Name, 
at  the  Chriftening  of  whofe  Child  you  were  ? 

Mr.  Dafcine.  'Thomas  Vaughan. 

Mr.  Phipps.  What  was  the  Child's  Name  ? 

Mr.  Dafcine.  Thomas  Vaughan. 

Mr.  Phipps,  When  you  went  the  next  Time  to 
Martenico,  did  Mr.  fVilliams,  you  fpeak  of,  that 
was  the  Godfather,  prefent  this  Perfon,  Captain 
Vaughan,  to  you,  as  the  Man  who  was  then  chri- 
ftened  ? 

Mr.  Dafcine.  Yes,  the  next  Time. 

Mr.  Phipps.  Now,  is  Captain  Vaughan,  that  ftands 
at  the  Bar,  that  very  Gentleman  ? 

Mr.  Dafcine.  I  am  fure  it  is  he. 

L.  C.  J.  You  fay  this  Meeting  was  about  1669  ? 

Mr.  Dafcine.  Yes. 

Mr.  Sol.  Gen.  Pray  what  was  the  Reafon  you  were 


fworn,  and  fpoke  in  French  to  the  Court,  pretending     fo  inquifitive  to  know  what  became  of  that  Perfon 
he  could  not  fpeak  Englilh.)  that  was  chriftened  when  you  was  there  ? 

L.  C,  J.  If  he  cannot  fpeak  Englifh,  there  muft         Mr.  Dafcine.  Becaufe  I  being  at  the  Chriftening, 
be  an  Interpreter,  lask'd  him  how  the  Child  did  ? 

L.C.J. 
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L.  C.  J.  How  came  you  to  take  fuch  extraor- 
dinary Obfervation  of  that  Child  ?  Was  he  fuch 
a  remarkabie  Child? 

Dr.  Newton.  Where  were  you  born  ? 
Mr.  Da/cine.  In  France. 
Mr.  IVhitaker.  What  are  you  ? 
Mr.  Da/cine.  A  Barber  by  Trade. 
L.  C.  J.  What  Employment  have  you  ? 
Mr.  Dafcine.  An  Officer  in  the  MarJhaVs  Court 
fometimes. 

Mr.  JufticeT'wr/!?;?.  What  was  this  Man's  Fa- 
ther, what  Sort  of  Man  was  he  ? 
Mr.  Dafcine.  A  tall  Man. 
Mr.  Baron  Powis.  What  was  his  Father's  Name  ? 
Mr.  Dnfcine.  Thomas  Vaugban. 
Mr.  Juftice  T'urton.  Was  his  Father  living  when 
you  was  there  the  fecond  Time  ? 

Mr,  Dafcine.  The  laft  Time  I  was  there  I  did 
not  fee  his  Father^  but  I  faw  his  Father  the  fecond 
Time. 

Mr.  Juftice  Turton.  But  you  faw  Mr.  fFilliams, 
his  Godfather, 

Mr.  Dafcine.  Yes. 
•    Mr.  Phipps.  Call  Simon  Danneaun. 

'Tbo.  Vaughan.  My  Lord,  he  is  fick,  and  not 
able  to  come  out  of  his  Bed. 

Mr.  Phipps.  Call  Francis  Harvey.     {Who  was 
fworn.) 

Mr.  Phipps.  Do  you  know  Captain  Vaughan  ? 
Fraficis  Harvey.  Sir,  in  the  Year  1693,  I  was 
in  France,  with  one  Captain  Bontee,  who  was  ta- 
ken Prifoner  in  Augujl  the  fame  Year  5  and  my 
Captain  he  had  the  Liberty  to  go  up  to  Paris 
with  a  Guard,  for  his  Pleafure,  and  to  learn  the 
Speech.  And,  as  it  happened,  we  came  to  lodge 
in  a  Street,  called  Dolphin-Jlreet,  at  the  Sign  of  the 
Crown  ;  and  there  was  fome  Gentlemen  that  were 
there  to  learn  the  Speech,  that  were  my  Country- 
men ;  and  there  was  a  young  Man  there,  and 
he  was  acquainted  over  the  Way,  where  this  Gen- 
tleman, Captain  Vaughan,  lodged  ;  he  lodged  at 
his  Aunt's,  that  fold  Silks  ;  her  Name  was  Ma- 
dam Wotton  ;  I  faw  this  Gentleman  there  ;  I  am 
fure  it  is  he  -,  and  with  that  I  came  acquainted 
with  him,  as  well  as  the  reft. 

Mr.  Phipps.  What  was  he  reputed  there  ? 
Fr.  Harvey.  A  Captain  of  a  Ship. 
Mr.  Phipps.    What  did  he  go  for  there  ?    A 
Frenchman,  or  an  Englijhman,  or  an  Irifliman  ? 

Fr.  Harvey.  He  went  for  a  Frenchman,  as  I 
heard  ;  one  Time  his  Aunt,  ftie  faid,  that  he  was 
born  in  the  IVeJl-Indies,  at  Martenico,  and  that  he 
was  her  Sifter's  Son,  that  li-^ed  in  Martenico. 

Mr.  Sol.  Gen.  You  fay  he  was  a  Captain  of  a 
Ship  ;  what  Ship  ? 

Fr.  Harvey.  That  I  cannot  tell. 
Mr.  Sol.  Gen.  When  was  that  ? 
Fr.  Harvey.  In  1693. 
Mr.  Phipps.  Is  Mr.  Lefleur  here  ? 
CI.  of  Arr.  He  is  a  Prifoner  in  the  Savoy  5    he 
was  taken  in  the  fame  Ship  with  Mr.  Vaughan. 

Mr.  Phipps.  It  is  reafonable  he  fliould  have 
been  here,  to  give  an  Account  of  the  Prifoner. 

L.  C.  J.  Then  they  fhould  have  taken  care  to 
have  had  him  here.  Have  you  any  more  Wit- 
nefles  ? 
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prove  him  an  Irifhman  ;  he  believed  there  we^e 
but  three  Men  could  prove  him  fo  -,  that  was  D? - 
vid  Creagh  and  two  more  ;  and  fo  he  writes  to 
David  Creagh,  and  tells  him,  "That  his  Life  was  v 
his  Power,  and  he  hoped  he  and  the  other  two  would 
not  difcover  it.  This  David  Creagh  was  his  Neigh- 
bour in  Ireland  ;  we  will  call  him  to  prove  that 
Capt.  Vaughan  was  born  at  Galloway  in  Ireland 

_  Mr.  fVhitaker.  And  here  is  his  Letter  under 
his  Hand.  Bring  David  Creagh.  ftVho  was 
fivorn.) 

Mr.  Cowper.  I  defire,  before  he  give  his  Evi- 
dence, he  may  look  upon  thofe  that  have  given 
Evidence  about  the  Prifoner,  one  by  one.  (Tljen 
he  look'd  upon  Robert  French.)  Mr.  Creagh,  do 
you  know  him. 

Dav.  Creagh.  No.   (Then  he  looked  upon  the  refl.) 

Mr.  Cowper.  Have  you  had  any  of  rhefe  Men 
come  to  you  on  a  Meilage  ? 

D.  Creagh.  No,  Sir. 

Mr.  Sol.  Gen.  Do  you  know  Tfjomas  Vaughan,  the 
Prifoner  at  the  Bar. 

D.  Creagh.  Yes,  I  do. 

Mr.  Sol.  Gen.  How  long  have  you  known  him  ? 

D.  Creagh.  About  two  Years. 

Mr.  Sol.  Gen.  Was  that  your  firft  Acquaintance 
with  him  ? 

D.  Creagh.  Yes, 

Mr.  Sol.  Gen.  What  Place  was  he  born  at,  as 
you  have  heard  ? 

D.  Creagh.  At  Galloway  in  Ireland. 

Mr.  Sol.  Gen.  From  whom  did  you  hear  it  ? 

D.  Creagh.  From  all  Perfons  that  I  have  heard 
fpeak  of  him. 

Mr.  Sol.  Gen.  Did  he  eVer  own  to  you  that  he 
was  born  there  ? 

D.  Creagh.  Yes,  oftentimes  in  my  Company. 

Mr.  Sol.  Gen.  Did  you  ever  receive  a  Letter 
from  him  about  your  giving  Evidence  in  this 
Matter  ? 

D.  Creagh.  Yes,  Sir, 

Mr.  Sol.  Gen.  Do  you  know  this  Letter  ?  (fVlmb 
was  fhewn  him.) 

D.  Creagh.  Yes,  Sir. 

Mr.  Sol.  Gen.  Do  you  know  his  Hand  ? 

D.  Creagh.  Yes,  I  partly  know  it. 

Mr.  Mntaker.  Did  you  ever  fee  him  write  ? 

D.  Creagh.  This  is  the  Letter  I  received  from 
him. 

L.  C.  J.  Read  it.    Do  you  think  it  is  his  Hand  ? 

D.  Creagh.  I  cannot  fwear  it ;  but  I  believe  it 
is  his  Hand. 

Mr.  Phipps.  Have  you  feen  him  write  ? 

D.  Creagh.  I  have  feen  him  write  feveral  Times. 

L.  C.  J.  Do  you  believe  it  is  his  Hand  ? 

D.  Creagh.  Yes,  my  Lord,  but  I  cannot  fwear 
it. 

[Then  the  Letter  was  read.] 

To  Mr.  David  Creagh,  in  Newgate^  Thefe. 

Mr.  Creagh, 

Have  fome  Affurance  that  Mr.  Whitaker  has 

no  JVitnefs  to  prove  me  a  Subje^  of  England, 

but  you,  and  two  more,  which  I  am  glad  of  with  all 

my  Heart :   I  hope  I  may  have  none  againjl  me  that 
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Mr.  Sol.  Gen.  I  think  we  have  given  fufficient     wifh  me  worfe  than  you  and  Capt.  Etherington.     If 


Evidence  that  he  is  an  Irifhman:'  But  now  we 
ftiall  fhevv  you,  that  all  your  Witnefles  have  gi- 
ven a  very  extravagant  Evidence  to  prove  that  he 
is  a  Frenchman.  All  he  hoped  for  was,  that  the 
Profecutors  for  the  King  could  not  be  able  to 
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Mr.  Whitaker  has  not  fworn  you  yet,  I  hope  you 
will  not  appear  againjl  me.  I  declare,  if  I  had 
more  than  my  Life,  I  would  lay  it  in  your  Hand. 
I  am  like  to  be  fent  to  Newgate  this  Day,  and  it 
is  like  you  and  fome  more  will  be  fent  here,  that  we 

may 


cLQ.  The  Trial  of  CapU  Thomas  Van  ghan     8  Will.  IIL 

■^  ^  -  _  .       .^  ...1.      C. '^       T>:..„4         T      1.r,/^..r     U\m    10     117n\\     „„     „«..      17^  „„     T 


go      I  ^, 

;«^y  not  talk  together,  ^he  Dutch  Dogs  took  from 
me  Eleven  hundred  Dollars  in  Mone^j,  Mi  certainly 
troubles  me  more  than  the  thoughts  of  Death  'M  I 
.value  not  a  Straw  ;  but  I  hope  in  four  or  five  Da'js 
to  be  fupplied.  I  fear  the-j  will  keep  me  clofe.  1 
have  all  the  Liberty  imaginable  here  to  write,  and  my 
Friends  fuffered  to  fee  me.  I  can  fay  nothing  that 
is  comfortable,  but  that  I  am  very  well  in  Health, 
and  nothing  concerned,  if  my  Money  come  in  time. 


Friday  Morning. 


T.  Vaughan. 


Mr  Pbipps.  Is  that  Letter  proved?  That  is 
not  to  the  Purpofe  •,  nor  of  any  Weight,  confi- 
dering  who  proves  it.  ,  •        c  i 

L.  C.  J.  No,  that  none  could  prove  hnn  a  bub- 
ie£l,  but  he  and  two  more  ? 

Mr  Sol.  Gen.  We  will  produce  only  one  Wit- 
nefsmore.  Call  Mr.  7o.  i?iw/.  The  Court  being 
informed  by  fome  Gentlemen  then  on  the  Bench, 
that  there  was  a  Gentleman  then  in  Court,  one 
Mr  Rivet,  who  being  of  Gallozvay,  could  proba- 
bly' give  fome  Account  of  the  Prifoner  •,  he  was 
immediately  called,  and  required  to  depofe  what 

he  knew.  , 

Jo.  Rivet.  My  Lord,  I  am  forry  I  am  called, 
where  Life  is  concerned,  when  I  came  hither  orily 
out  of  Curiofity  ;  but  the  Service  I  owe  to  this 
Government,  obliges  me  to  fpeak  what  I  know, 
now  I  am  called  to  it.     (Then  he  was  fworn.) 

Mr.  Sol.  Gen.  Do  you  know  the  Prifoner  at  the 
Bar  ?  What  Countryman  is  he  ? 

Jo.  Rivet.  I  have  known  him  a  great  many 
Years  ;    we  were  Children  together  in  the  fame 
Town  ;   we  liv'd  in  Galloway  in  Ireland.     I  knew 
his  Father,  and  Mother,  and  Brothers,  and  Si- 
fters ;    and  I  remember  him  a  Child,  as  long  as  1 
can  remember  any  thing,  I  cannot  determine  to 
z  certain  Number  of  Years ;  and  I  remember  him 
not  only  a  School-boy,  but  alfo  an  Apprentice  to 
one  Mr.  Coleman.     And  I  wonder  very  much  at 
what  Mr.French  fays,  for  by  the  Name  and  Place  ot 
his  Birth,  he  muft  have  fworn  what  he  knows  to 
be  otherwife  ;    for  the  French's  are  a  Family  in 
Galloway  ;    his  Father  was  an  honeft  Gent  eman, 
and  went  over   into  Ireland  in  the  Rebellion  in 
1641.  and  he  there  married  a  Woman,  a  Native 
oiGallcnvay,    and  had  feveral  Children,   one  of 
which,  in  the  latter  End  of  King  Charles  s  Reign, 
turned  Papift,  and  I  believe  the  Grief  for  it  ha- 
ften'd  his  Father's  Death.     I  own  Part  of  the  L- 
vidence  may  be  true,  about  his  being  in  the  fi'ejt- 
Indies ;  but  his  Mother,  I  believe,  was  never  out 
of  Ireland  in  her  Life. 

Dr.  Oldijh.   What  was  his  Father's  Name  ? 
Jo.  Rivet.  John. 

L.  C.  J.  You  fay,  you  knew  this  very  Gentle- 
man an  Apprentice  to  one  Tho.  Coleman  at  Gal- 
loway. 

Jo.  Rivet.  1  did  fo,  my  Lord. 
L.  C.  J.  How  long  is  it  fince  you  faw  him  ? 
7.  Rivet.  I  cannot  be  pofitive,  I  think  at  the 
Reduftion  of  Galloway  in  1691.  I  cannot  fay  whe- 
ther at  or  after  ;  but  I  faw  him  about  that  Time, 
and  knew  him,  and  have  known  him  from  a 
Child  -,  I  knew  him  a  School-boy,  and  knew  his 
Brothers. 

Mr.  Juftice  Turton.  What  Year  did  you  know 

him  fira  ?  r  •        T  u 

J,  Rivet.  I  dare  not  be  pofitive-,  I  remember 

him  particularly  well. 

L,  C.  J.  Are  you  fure  this  is  the  Man  ? 
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J.  Rivet.  I  know  him  as  well  as  any  Face  I 
ever  faw.  I  came  accidentally  into  Court  out 
of  Curiofity  •,  and  one  that  knew  me,  that  was 
of  Galloway,  gave  Account  to  the  King's  Counfel, 
and  fo  I  am  called  to  give  Evidence. 

L.  C.  J.  Do  you  know  this  Robert  French  ? 
J.  Rivet.  I  cannot  fay  I  know  him,  for  I  fee  him 
but  in  the  dark  ;  if  I  faw  him  in  a  better  Light, 
it  may  be  I  may.  {Then  Robert  French  was  ft 
up  for  Mr.  Rivet  to  fee  him.)  I  think  I  recoUeifl 
the  Face,  I  am  not  certain. 

L.  C.  J.  Do  you  know  this  Gentleman  ? 
Rob.  French.  No,  my  Lord. 
L,  C.  J.  Where  did  you  live  ? 
Rob.  French.  In  Connaught. 
L.  C.  J.  Did  you  know  John  Vaughan  of  Gal- 
loway ? 

Rob.  French.  I  have  heard  of  him,  my  Lord, 
Mr.  Baron  Powis.    What  Trade  was  the  Fri- 
foner's  Father  ? 

Jo.  Rivet.  He  had  the  Market  feveral  Years  ; 
he  lived  very  well,  and  kept  a  Publick  Houfe  in 
the  Town. 

Mr.  Phipps.  Did  you  know  any  other  Tho. 
Vaughan  but  this  ? 

Rob.  French.  No,  not  in  Galloway. 
Jo.  Rivet.  This  may  be  a  Confirmation  of  what 
I  fay  •,    if  it  be  the  fame  Gentleman,  his  Hair  is 
reddifh. 

L.  C.  J.  Pull  off  his  Peruke.    (Which  was  done.) 
T.  Vaughan.  My  Hair  is  not  red. 
L.  C.  J.  How  are  his  Eye-brows  ? 
T.  Vaughan.    A  dark  brown,    my  Lord,    the 
fame  as  my  Wig, 

Mr.  Baron  Powis.  Let  Some-body  look  on  it 
more  particularly.  (Then  an  Officer  took  a  Candle, 
and  look'd  on  his  Head,  but  it  was  fbaved  fo  clofe,  the 
Colour  could  not  be  difcemed.) 

Mr.  Phipps.  We  can  give  an  Anfwer  to  this, 
my  Lord  ;  we  fhall  prove  that  there  was  one 
John  Vaughan  at  Galloway,  and  he  had  a  Son  Tho- 
mas, that  died  fen  Years  ago.  As  for  Mr.  Rivet, 
he  is  a  mere  Stranger  to  us,  we  know  nothing  of 
him  i  and,  by  what  I  can  perceive,  he  comes  in 
as  a  Volunteer,  not  fubpena'd  by  either  Side. 
And  for  Mr.  Creagh,  we  fhall  fhew  he  is  not  to 
be  credited  in  any  thing  ;  for  we  fhall  prove  him 
guilty  of  Felony,  and  that  he  fwore,  that  if  his 
Brother  would  not  fupply  him  with  Money,  he 
would  fwear  Treafon  againft  him,  and  fhop  him 
in  Newgate,  and  that  he  fhould  not  come  out  till 
he  came  upon  a  Sledge  ;  and  if  fo,  there  is  No- 
body furely  can  believe  he  will  flick  at  Perjury  or 
Forgery,  or  any  thing  elfe  which  may  be  for  his 
Advantage.  Call  Mr.  Chrijiopher  Creagh,  {fVho 
•was  fworn.) 

Mr.  Phipps.  Pray  do  you  know  David  Creagh  ? 
C.  Creagh.  Yes. 

Mr  Phipps.  Is  he  any  Relation  to  you  ? 
C.  Creagh.  Yes,  he  is  my  Brother. 
Mr.  Phipps.  Give  the  Court  and  the  Jury  an 
Account  what  you  know  of  your  Brother. 

C.  Creagh.  It  is  an  unnatural  Thing  to  come  on 
this  Occafion,  and  I  am  forry  I  ai./ called  upon 
this  Account. 

David  Creagh.  Speak  what  you  have  to  fay  ? 
Mr. Phipps. What  do  you  knowof  yourBrother, 
whether  you  have  not  found  him  guilty  of  flealing 
any  thing  ? 

C.  Creagh.  My  Lord,  I  am  upon  my  Oath,  I 
have  known  fomething  of  it,  he  has  Itollen  fome 
Gold  from  me. 

L,c.j: 


Jor  High  Treafon  on  the  High  Seas. 
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L.  C.  J.  You  pretend  to  be  fo  very  nice  ;  you 
.ire  to  anfwer  to  what  you  know  of  his  Reputa- 
tion in  o-eneral,  and  of  his  Way  of  Living. 

C.  Creagh.  His  Reputation  has  been  but  very 
flender,  I  am  very  forry  for  it  ;  feveral  in  the 
Court  can  give  Account  of  it,  as  well  as  I.  He 
lerved  a  Relation  of  his  in  l-Jeivcajlle  ;  he  ferved 
chere  fome  Time,  and  came  to  Town,  and  came 
to  me,  and  depended  upon  me,  and  I  fubfifted 

him  i   and  he  took  an  Opportunity  one  Day,  when     firflTime,  I  was  going  thro'  the  Bail- dock  "w 
I  and  my  Wife  were  gone  abroad,  and  No-body    this  David  Creagh  called  to  me  ;    and  I  afk'ed 


3» 


Maid, 
Room 


and 


went 
and 


at  home  but   the 
where  my  Wife's 
Safh- window,    he 
Wife's  Clofet  fever 

-.  L.  C.  J.  How  did  you  know  that  he  did  it  ? 
•  C.  Creagb.  I  found  it  out  afterwards ;  he  was  my 
Brother,  and  therefore  I  did  not  profecute  him. 
1  did  not  know  he  had  it,  till  afterwards,  that  I 
found  to  whom  he  had  difpofed  of  the  Gold.  I 
inquired  who  was  in  the  Houfe,  and  thought  the 
Maid  had  it ;  and  fhe  laid  none  had  been  there 
but  my  Brother  •,  and  he  at  laft  owned  the  Fad, 
and  I  had  it  again. 

L.  C.  J,  Have  you  any  more  to  fay  of  your 
Brother  ? 

Mr.  Phipps.    Did  he  ever  threaten  to  fwear 
againft  you  ? 
T.  Vaughan.    Or  me? 

C.  Creagb.    He  has  been  confined  in  Newgate 
eighteen  Months,  and  I  fubfifted  him  in  Charity  -, 
i  allowed  him  all   along ;     and  he    has    been 
fending  to  me  by  feveral  Meflages,  that  if  I  fub- 
fifted him  not  with  more  Money  than  I  did  allow 
him,  he  would  fwear  me  into  a  Plot. 
L.  C.  J.  Did  he  tell  you  fo  ? 
C.  Creagh.  No,  but  he  has  fent  me  Word  fo. 
L.  C.  J.  Is  the  Man  here  that  he  fent  this  Word 
by? 
C.  Creagh.  Yes,  the  Man  is  here.        ■   f  . 
Mr.  Phipps.  Let  him  ftand  up. 
L.  C.  J.  Where  do  you  live  ? 

C.  Creagh.  In  JVatling-ftreet ;  I  am  a  Merchant ; 
I  declare  it  is  not  in  Favour  or  Afteftion,  but  on- 
ly in  Confcience,  that  I  declare  this. 

D.  Creagb.  This  is  only  to  hinder  me  from  gi- 
ving my  Evidence  againft  a  Merchant  that  I  have 
laken  up. 

T.  Vaughan.  What  Character  had  he  in  Spain  ? 

[Then  David  Creagh  Jpoke,  but  was  7Jot  heard.'] 

L.  C.  J.  What  do  you  fay  of  the  Gold  ? 

C.  Creagh.  He  had  it,  my  Lord. 

D.  Creagh.  Why  did  you  not  profecute  me 
then,  if  I  had  it  ? 

L.  C.  J.  You  are  not  fure  he  took  the  Gold. 

C.  Creagh.  I  was  fo  fure  he  had  it,  becaufe  I 
had  it  from  him  again  by  another  Hand. 

L.  C.  J.  Did  he  tell  you  fo,  that  he  had  it  ? 

C.  Creagh.  No,  but  I  had  a  Letter  about  it. 

L.  C.  J.  Where  is  that  Letter  ? 

C.  Creagh.  I  have  it  not  here. 

L.  C.  J.  Give  not  an  Evidence  of  a  Letter, 
without  the  Letter  were  here  •,  it  ought  to  have 
been  produced. 

Mr.  Phipps.  Call  Chriftopher  Heyden.  (He  was 
fworn.)  Do  you  give  the  Court  an  Account  what 
David  Creagh  has  faid  to  you  of  fwearing  againft 
any  Body. 

C.  Heyden.  Several  Times,  when  my  Mafter 
has  fent  me  to  him,  to  pay  him  Five  Shillings 


a  Week,  or  Five  and  Six-pence  a  Week,  to  fub- 
fift  him. 

Dr.  Oldijh.  Who  are  you  Servant  to  ? 
C.  Creagh.  He  is  my  Servant. 
C.  Heyden.  This  David  Creagh  has  often  told 
me,  that  I  fhould  tell  his  Brother,  that  if  he 
wou  d  not  fupply  him  with  more  Money,  he 
would  fwear  againft  him.  When  I  came  to  the 
h_ejJwm-Houje,    when  the  Pirates  were  tried   the 

here 
him 


up  Stairs,     what  he  did  there  ?  He  faid  he  was  to  be  Evidence 

■e  being  a    againft  Captain  Vaughan.     No  certainly,  faid  I, 

opens  it,  and  took  out  of  my    you  do  not  know  him,  do  you  ?    Says  he.  Here's 

ral  Pieces  of  Gold,  the  Thing,  it  had  been  better  for  me  that  I  had 

been  an  Evidence  againft  him  before  this;  and  I 
am  forced  to  be  an  Evidence  againft  him,  to  fave 
my  felf :  And  he  bid  me  tell  his  Brother,  God 
damn  his  Soul  to  all  Eternity,  if  he  did  not  fend 
him  Supply  that  Day,  he  would  have  him  in  New- 
gale., and  that  he  fhould  not  come  out  again,  till 

he  came  out  upon  a  Sledge  ? 

L.C.J.  Did  he  fay  fo?        "  ''  .:"' 

C  Heyden.  Yes,  my  Lord.  > 

D.  Creagb.  How  long  is  it  agon,  Mr.  Heyden  ? 
_  C.  Heyden.  It  was  the  Day  the  Pirates  were 
tried  ;  more  than  that,  here  was  Mr.  fVrotb's 
Man  was  with  me  at  the  fame  Time  ;  and  be- 
caufe he  ftaould  not  hear  what  you  faid,  you  took 
me  to  the  Door. 

Mr.  Phipps.  Is  Daniel  Bryan  here  ?  (He  appear- 
ed and  was  fworn.) 

Daniel  Bryan.  I  was  fubpena'd  here  for  I  know 
not  what ;  for  I  know  not  Captain  Vaughan. 

Mr.  Phipps.  Give  me  Leave  to  afk  you  a  Que- 
ftion  :    Do  you  know,  or  have  heard  oi  David 

Daniel  Bryan.  Yes,  Sir. 

Mr.  Phipps.  Willyougivean  Account  of  what 
he  has  faid  of  fwearing  againft  any  Body  ? 

Daniel  Bryan.  He  has  threaten'd  his  Brother 
feveral  Times,  that  if  he  would  not  fend  him  Re- 
lief, he  would  bring  him  in  for  fomething,  and 
would  inform  againft  him. 

Mr.  Phipps.  Did  he  fay  he  would  fwear  againft 
him  ? 

Daniel  Bryan.  He  did  fay  he  would  inform  a- 
gainft  him. 

Mr.  Phipps.  What  did  you  hear  him  fay  of 
fwearing  againft  any  one  ? 

Daniel  Bryan.  He  faid,  he  had  rather  others 
fhould  periili,  than  himfelf. 

yix.Whitaker.  This  Man  was  condemned  for  the 
fame  Crime. 

Mr.  Phipps.  Mr.  Vaughan^  have  you  any  other 
WimefTes  ?  Call  Creighton.  {Who  was  fworn.) 
What  Countryman  are  you  ? 

Creighton.  A  Connaught  Man,  I  was  born  in 
Galloway  ',  I  believe  Mr.  Rivet  icnows  me. 

Mr.  Phipps.  Did  you  know  one  John  Vaughan, 
that  lived  at  Galloway  ? 

Creighton.  I  knew  him  very  well. 

Mr.  Phipps.  Do  you  know  the  Prifoner  at  the 
Bar? 

Creighton.  No. 

Mr. Phipps.  Do  you  remember,  that  that  John 
Vaughan  had  a  Son  T^iofnas,  and  what  became  of 
him  ? 

Creighton.  Yes,  he  had  a  Son  Thomas  •,  but  I  un- 
derftood  that  he  went  fomewhere  into  the  Country, 
and  there  died  ;  and  it  was  fpread  all  about  the 
Town. 

Mr. 
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Mr.  Phipps.  Do  you  know  what  he  died  of? 

Creighton.  I  cannot  tell, 

L.  C.  J.  How  long  ago  did  he  die  ? 

Creighton.   About  ten  Years  ago. 
the  Brothers. 

Mr.  Phlpps.    Did    you    know 
Vaughan  ?  ^  ....;.,... 

Creighton.  I  knew  him  very  well..    /•     ■'•     ' :';    ' 

Mr.  Phipps.  Is  that  Gentleman,  the'  P'rifoner, 

he?  '  .,-:.; 

Creighton.  No.     ■"-'-'J^  ■--''       "■.'•  "   _.    '      •-■'•-' 
Mr.  Phipps.    Do  you  believe  that  is  not  the 
Man? 

CmV^/(7«.  I  believe  not,         '/'■''y'^r'    '.,:,"",'■ 
Mi.  Phipps.    Did  you  ever  "know  any  other 
Thomas  Vaughan  ? 

Creighton.   No.        '-''-        '  '■■ 
Mr.  Juftice  Turton.'  Had  not  John  Vaughan  a 
Soh  Apprentice  at  Galhway  to  one  Thomas  Cole- 
man? .ar,;.;OW  .VJ,Ui-/,i    ..     .   ,:,.Wu:.. 

•  Creighton.  No,' as  Fknow  of.  ^    -  "*    ' ' 

Mr.  Juftice  Turton;   How  old   was  that  Son, 
Thomas  Vaughan,  when  you  kneW  him  ? 

Creighton.  I  was  born  at  the  next  Door  to  that 
Thomas  Vaughan  that  was  reputed  to  be  dead. 

Mr.  Juftice  TurloH.  Was  not  that  Thomas 
Vaughan  Apprentice  to  Mr.  Cokman  ? 
Creighton.  I  cannot  certainly  tell. 
Mr.  Juftice  Turton.  How  old  was  that  Tljomas 
VawilMW  when  he  went  away  from  Galloway  ?  ' 
Creighton.  I  cannot  tell.  •-^'■•, 

Mr.  Juftice  Turton.  What  is  your  own  Age  ? 
Cre-ighton.  My  Age  is  about  Five  and  Twenty. 
L.  C.  J.  You  have  not  feen  him  in  Ten  Years  ? 
Creighton.  No,  my  Lord.     -    ;-   ■ 
L.  C.  J.  Can  you  take  it  upon  yftur  Oath,  this 
is  not  the  Man  you  faw  ten  Years  ago,  that  Thomits 
F«z/g/j^«  that  you  knew  ?  ;    .-..v..;^.. .  v    ...^-- 

Creighton.  Yes,  my  Lord.      '  ■^'^  •■"■"■         -'- 
L.  C.  J.  How  old  was  he  when  you  were  ac- 
quainted with  him  ? 

Creighton.  I  cannot  tell  certainly  %  I  believe  he 
fnight  be  about  fifteen.  '•  ■ 

L,  C.  J.  How  long  is  that  fmc€  ?  •  '•'-   ■ 

Creighton,  Ten  Years,  "  • '   . 

L.C.J.  What  is  your  Name?  •' 

Creighton.  Creighton. 

Mr.  Cowper.  You  fay  you  knew  him  ten  Years 
ago  •,  pray  what  Sort  of  Perfon  was  he,  and  how 
did  he  diffisr  from  this  Man  ? 

Creighton.  He  was  better  fet,  and  not  quite  fo 
tall  as  this  Man,  and  full  of  the  Small-Pox  •,  he 
WA?  the  quarrelfomeft  Boy  in  the  whole  Town. 

Mr.  Sol.  Gen.  You  fay  he  was  not  quite  fo  tall  as 
this  Man. 

Creighton.  No,  he  was  not  quite  fo  tall. 
Mr.  Sol.  Gen.  Do  you  think  he  might  not  grow 
fince?   This  was  ten  Years  ago,  when  he  was  but 
fifteen  Years  old. 

Mr.  Coivper.  You  knew  him  at  Fifteen  -,  how 
long  had  you  known  him  ? 

Creighton.  From  my  Infancy,  till  he  departed 
the  Town. 

Mr.  Cowper.  During  all  that  Time,  what  Em- 
ployment was  he  in  ?   Tell  fome  Circumftances. 

Creighton,  I  think  this  Vaughan  went  to  one 
Mr.  Rujfer?,  School. 

Mr.  Coioper.  What  to  do  ? 
-    Chighion.  To  learn  to  write  and  read, 
•    Mr.  Co^sper.  And  Was  he  not  an  Apprentice  in 
'that  Time  ? 

Creighton.  I  cannot  tell, 
■\f.  J 


Mr.  Cowper.  Were  you  acquainted  with  him  ? 
Creighton.  Yes.  ■     .. 

L.  C.  J.  You  lived  next  Door  to  him,  fure  you 
muft  be  acquainted  with  him  ? 

Creighton.  He  was  a  fighting  Boy,  for  I  remem- 
ber he  did  once  thrafli  my  Coat  found! y. 
L.  C.  J.  Where  do  you  live  now  ?     -   ■ 
Creighton.  At  the  Caftk  andFaiconTinAIderJgate- 
jlreet.  -•■,-■■'  .-'.u;  ,, ...  ^ 

L.  C.  J.    What  Trade  are  you«*  ■■  -■'■  U-i.  ,  :    :  . 
Creighton.  A  Shoemaker.     ■'■■■■•/    '^ /■''  vi'n  ,' 
Mr.  Baron  PoCT^y.    How  long  have  you  lived 
here  ? 

Creighton.  This  ten  Years. 
Mr.   Baron  Powis.     What    did    that    Thomas 
Vaughan  die  of,    that   you  fay  was  dead  before 
you  came  away,  as  it  was  reported  lip.  and  down  ? 

Creighton.  I  cannot  tell.  ■ 
■   Mr.  Cowper.  Juft  now  you  faid  he, went  away 
from  Galloivay,  and  it  was  reported  there  tliat  he 
was  dead  ten  Years  ago  ;   now  you  fay  you  have 
been  in  England  ten  Years. 

Creighton.  \  came  into  England  aboujt:i!en -Years 
ago. 

Mr. Cowper.  Did  you  hear  it  at  Gallovsay  before 

you  came  away  ?  ' 

Creig/ylon.  I  heard  it  at  Galloway  before  I  came 

to  London;    and  there  are  many  can  teltity  that 

there  was  a  Report  that  he  was  dead. 

Mr.  Juftice  Turton.  How  long  was  he  gone 
from  Galloway  before  you  came  away  ? 

Creighton.  I  cannot  fay  to  an  Hour  j  I  heard  hfi 
was  dead. 

L.C.J.  Well,  well,  he  went  away  from  Ga/.- 
loway. 

Mr.  Juftice  Turton.-  Have  you  not  J)_een  here 
twelve  Years?  ■  i  r;i    .1   .•  'A  .■;    > 

Crei^ton.  I  think  not;  I  came aHitfle  before 
the  Revolution. 

Mr.  Juftice  Turton.  That  is  eight  Years  ago  : 
Juft  now  you  faid  you  had  been  here  ten  Years. 

Mr.  Phipps.  Call  John  Kine.  (IVIjo  was  [worn.) 
John  Kine,  did  you  know  one  John  Vaughan  in 
Galloway  ? 

John  Kine.  Yes,  I  lived  with  him. 
Mr.  Phipps.  What  Children  had  he  ? 
John  Kine,  Four  Sons. 

Mr.  Phipps.  Had  he  any  one  of  thofeSons  that 
was  named  Thomas  ? 

John  Kine.  Not  of  thofe  four. 
Mr.  Phipps.  Had  he  a  Son  Tlmnas  ? 
John  Kine.    Yes,  he  had  ;    he  died  about  ten 
or  eleven  Years  old  of  the  Small-Pox. 

Mr.  Phipps.  You  fay  you  lived  with  this  John 
Vaughan  ;  look  upon  the  Prifoner  at  the  Bar,  is 
he  any  of  thofe  Sons  ? 

John  Kine.  No,  Sir,  I  never  faw  this  Man  till 
now. 

Mr.  Phipps.  How  long  did  you  live  with  him  ? 
John  Kine.  About  eight  or  nine  Years. 
Mr.  Phipps.  But  how  long  have  you  been  come 
away  from  him  ? 

John  Kine.  About  ten  Years. 
Mr.  Juftice  Turton,  How  well  do  thefe  two 
Witnefles  agree  together  ?  The  other  faid  he 
died  at  Fifteen,  and  was  pitted  with  the  Small- 
Pox  •,  this  Man  fays  he  died  at  Ten,  and  of  the 
Small-Pox. 

-    L.  C.  J.  Where  do  you  live  now  ? 
John  Kine.  I  live  in  the  City. 
L.  C.  J.  How  long  have  you  lived  there  ? 
John  Kine.  Twelve  Years. 

L.CJ. 
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L.  C.  J.    How  long  was  this  Thomas  Vanghan 
dead  before  you  came  hither  ? 

John  Kine.  Really  I  cannot  be  pofitive,  I  be- 
lieve about  eight  or  nine  Years. 

L.  C.  J.  Did  Thomas  Vaughan  die  of  the  Small- 
Pox  ? 
John  Kine.  Yes. 

L.  C.  J.  That  you  are  fure  of? 
John  Kine.  I  am  fure  that  was  the  Difeafe  he 
died  of? 

L.  C,  J.  You  know  him  well,  I  believe. 
John  Kine.  Yes,  my  Lord. 
L.  C.  J.  How  old  was  he  when  he  died  ? 
John  Kine.  About  ten  Years. 
L.  C,  J.  Where  was  he  buried  ? 
John  Kine.  At  Galloway, 
Mr.  Juftice  Turton.  Why  does  not  the  Officer 
take  Care  ?    There  is  one  talking  with  the  Wit- 
nefs.     Can  you  now  reconcile  your  Evidence  ? 
{To  the  Prifoner's  Cotinfel.) 

L.  C.  J.  Have  you  any  more  WitnefTes  ? 
Mr.  Phipps.  No,  my  Lord. 
Mr.  Juftice  Turton.  What  were  the  Names  of 
all  the  Sons  ? 

John  Kine.  The  eldeft  was  John  Vaughan,  the 
other  IVilliam  Vaughan,  another  Edward  Vaughan, 
and  another  James  Vaughan  ;  that  was  all  that  he 
had  alive. 

Mr.  JVhitaker.  There  is  never  a  Thomas  Vaughan 
among  thefe. 

Mr.  Cowper.  TI:>omas  died  up  and  down  in  feve- 
ral  Places. 

Mr.  Phipps.  Mr.  RiveCy  do  you  know  the  Sons 
of  l\\a.t  John  Vaughan? 

Mr.  Rivet.  He  had  all  thefe  Sons,  John,William., 
Thomas,  and  James.  He  fpeaks  of  a  Son  Edward  -, 
I  cannot  exadly  remember  whether  there  was  fuch 
a  Son  or  no  ;  tho'  I  have  a  rude  Idea  of  it,  but 
am  not  certain.  I  knew  this  Thomas,  I  went  to 
School  with  him,  and  I  faw  him  in  the  Year  1691. 
about  the  Surrender  of  Galloway. 

Juryman.  Is  that  Man  at  the  Bar  the  fame  Tho- 
mas Vaughan  ? 

Mr.  Rivet.  I  am  pofitive  of  that. 
L.  C.  J.  You  faw  him  at  the  Surrender  of  Gal- 
loway ? 

Mr.  Rivet.  I  did  ;  it  was  about  that  Time. 
TJjomas  Vaughan.  I  am  a  Subjeift  of  the  moft 
Chriftian  King  •,  and  J  dcfire,  though  I  fpeak 
E>!glijh,  that  I  may  be  examined  in  French,  in  a 
Matter  chat  touches  me  lb  near.  And  you  may 
fee  by  my  Commiirion,  my  Lord,  that  I  am  a 
Frendnnan  ;  which  I  defire  may  be  read. 

L.  C.  J".   We  fhall  noc  trouble  you  with  that. 
Thomas  Vaughu/i.  I  can  fhew  you  my  Commiffion, 
wherein  the  King,  my  Mafter,  declares  me  to  be 
a  Subjeft  of  France. 

Dr.  Oldijh.  Mr.  Vaugha>i,  I  think,  you  need  not 
trouble  the  Court  to  read  the  Commiffion  ;  the 
Commiffion  is  the  fame  as  for  all  other  Subjefts  of 
the  French  King,  wherein  he  is  look'd  upon  as  a 
natural-born  Subjeft  of  France  ;  and  fo  he  owns 
himfelf  upon  his  Examination  before  the  Judge  of 
the  Admiralty. 

L.  C.  J.  Have  you  any  more  to  fay  ?  As  to  the 
Examination,  who  can  prove  that  ? 

Mr.  Cawley.  I  can  prove  that,  my  Lord.  {Mr. 
Cawley  was  fworn.) 

L.  C.  J.  Is  that  Thotnas  Vaughan's  Examination  ? 
Mr.  Cawley.    Yes,    my  Lord,    it  is  figned  by 
him,  and  taken  before  Sir  Charles  Hedges  the  25th 
of  July,    1695. 
Vol.  V. 
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Officium  Domini  contra  Thomas  Vaughan, 

Capuem  Navicule,  The  Loyal  Clencarty. 

The  Examination  of  'T'homas  Vaughan,  late 
Commander  of  the  Ship,  the  Loyal 
Clencarty,  aged  Twenty-fix  Years,  ta- 
ken before  the  Right  Worfliipful  Sir 
Charles  Hedges,  Kt.  Judge  of  the  High 
Court  of  Admiralty  of  England. 

THIS  Examinate  faith.    That  he  was  born  at 
Martenico  within  the  Dominions  of  the  French 
King,  and  is  his  Subjea ;  but  refufes  to  anfwer  of  what 
Parents  he  was  born :   That  he  came  lafi  from  thence 
about  four  Tears  ago  as  Commander  of  a  Ship  called 
the  Hare,    which  had  been  before  taken  from  the 
Englifh,  and  came  in  her  to  Nantz  in  France,  and 
hath  ever  fine e  been  in  France,  or  cruiftng  in  French 
Ships  :    That  he  hath  been  a  Co?nmander  ever  fince 
he  was  ftxteen  7'ears  of  Age,  and  hath  commanded 
feveral  French  Privateers,  and  was  Co?nmander  of 
a  Privateer  of  St.  Malo,    called  the  Granada,    of 
36  Guns,  which  about  two  I'ears  ago  took  the  Dia- 
mond J  and  the  Examinate  was  never  till  now  ta- 
ken.    Being  asked.  Whether  he  ever  lived  in  Eng- 
land, or  in  Ireland  ?    he  refufes  to  anfwer.    Being 
asked.  Whether  he  knew  any  thing  of  the  taking  and 
carrying  off  a  Cuftom-houfe  Boat  from  the  Downs  ta 
Bulloigne  ?    Or,  Whether  he  was  then  in  London, 
or  did  give  DireSiions  to  any  Perfons,    or  knew  of 
her  being   carried  off  ?    he    anfwered  nothing,    but 
faid.  That  if  any  Perfon  would  prove  it  againjt  Imn^ 
he  wasprefent  to  anfwer  it :  But  faith.  That  in  France 
he  heard  of  her  being  brought  to  Bulloigne  -,  and  he  the 
Examinate  bought  her  at  Bulloigne  of  the  Men  that 
carried  her  away,  and  that  flje  cofi  him  (^00  and  odd 
Livres,  and  was  then  called  the  Elizabeth  and  Anne, 
or  Michael  andAnntt;  but  zvhich  doth  7wt remetfibcr : 
That  he  the  Examinate  flill  hath  the  faid  Veffel  at 
Bulloigne  -,    That  he  cannot  tell  the  Names  of  the 
Perfons  he  bought  her  of,    and  that  took  her  away, 
hut  believes  they  had  a  Commijfwn  :    That  fomething 
above  Jbree  Weeks  ago  the  Exai/iinate  went  with  a 
Commiffion  from  the  French  Kmg  on  board  a  Two- 
and-twenty-Oar  Barge,  called  the  Loyal  Clencarty, 
then  at  Bulloigne,  as  Commander  thereof  ;  and  on 
Monday  lajl  was  a  Fortnight  was  taken  by  the  Co- 
ventry Man  of  War  at  the  Buoy  in  the  Gunfleet  ; 
and  that  the  Conwiander  of  the  Coventry  took  away 
this  Examinate's  Cominiffion.      Being  asked.    Upon 
what  Defign  he  came  out  with  the  Barge  ?   replied. 
That  it  was  not  to  take  the  Air  ;    That  the  Barge 
formerly  belonged  to  the  Lord  Danby,  and  was  taken 
by  a  French  Privateer  about  a  7'ear  ago  ;  That  before 
he  came  out,  he  met  with  two  Englifh  Seamen  upon 
the  Court  of  Guards  at  Bulloigne,   who  told  the  Exa- 
tninate,  that  they  had  been  taken  Prifoners,  and  the 
Examinate  took  them  in  upon  Charity  ;   and  after- 
wards met  another  EngiiJhman,  who  told  the  Exa- 
minate,    that    he  had  been  taken  in  Land-Servicen 
and  believes  it  was  before  Fort  Kenoque  ;    and  the 
faid  Perfon  fitting  upon  a  Stone  at  Bulloigne,   and 
not  knowing  what  to  do  with  himfelf,  the  Examinate 
took  him  on  board  for  Charity,  and  defigned  to  put  the 
faid  three  Perfons  afhore  in  England.     Being  asked,. 
Whether  he  did  not  put  in  a  Claim  for  the  faid  Cu- 
F  ftom-houfe 
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dom-houk  Boat,  by  Reafon  of  her  Captain?    Or, 
Whether  the  Perfons  that  took  her  had  any  ConimJJion 
from  him  ?    he  the  Examlnate  aufwerciJ,  'That  they 
that  took  her,    muft  anfiver  for  -what  they  did, 
he  muft  anfwcr  for  his  Anions  only. 


and 


Eodem  die  Capt' 
coram  me, 
C.  Hedges. 


Thomas  "Vaughan. 


Circurhftances 
was   in  France, 
I  am  here,    it  would 
to    prove    himfelf  an 


L.  C.  J.  Mr.  Vaughan,  have  you  any  more  to 
fay? 

'The.  Vaughan.    It  is  very  hard 
I  am    under  -,    if  an  EngUfhman 
under  the  Straights  that 
be  very    hard    tor    him 
En<ilif}3inan. 

L.  C.  J.  You  have  had  a  very  fair  Trial,  and 
you  fhall  have  Jullice,  be  it  for  you,  or  againft 
you. 

Thomas  Vaughan.  I  hope  your  Lordfhip  will  do 
me  Right. 

L.  C.  J.  Gentlemen  of  the  Jury,  The  Prifoner 
at  the  Bar,  'Thomas  Vaughan,  Itands  indifted  for 
High  Treafon,  for  adhering  to  the  King's  Ene- 
mies,  viz.  That  he  put  himfelf  as  a  Soldier  in 
the  Service  of  the  French  King,  in  a  Veflel  called 
the  Loyal  Clencarty,  with  divers  other  Perfons  on 
board  her,  that  were  Subjefts  to  the  French  King, 
and  Enemies  to  the  King  oi  England, ^  with  a  De- 
fign  to  burn  the  King's,  and  his  Subjefts  Ships  ; 
and  for  that  Purpofe  went  in  that  Ship.     That 
the  Prifoner  was  on  board  the  Ship,   and  with 
fuch  a  Defign,   is  proved,  without  all  Contra- 
didion,  by  feveral  WitnefTes  that  have  been  pro- 
duced ;    that  is,    that  the  Two-and-twenty-Oar 
Barge,  which  is  the  fame  called  the  Loyal  Clen- 
carty, lay  hovering  about  the  Buoy  in  the  Nore  ; 
thofe  Men   in  the  Coventry  imagined   they  had 
fome  Defign  of  Mifchief  to  the  Ships,  and  they 
made  after  him  with  the  Coventry.     It  was  ap- 
prehended by  Captain  Vaughan,    and  his  Crew, 
that  \i\\tCoventr\  would  be  too  hard  for  them,  and 
fo  they  did  fubmit,  and  were  taken.     And  be- 
ino-    examined  on  what  Account    he    came   on 
our  Coafts,    it   is   confefs'd   by    him.  That   he 
came  with    a  Defign  to  burn    our  Ships.     You 
may  obferve  what  Sort  of  Men  were    aboard. 
You  have  heard   it   proved   to  you,    that  Crit- 
tenden, theMarflial  oi  Dover,  entered  thofe  Per- 
fons taken  aboard  the  French  Veflel,  of  what  Na- 
tion, and  what  Quality  they  were  •,    and  there 
were  about  a  Dozen  of  thefe  Frenchmen,  for  they 
were  entered  as   fuch.     Now,   for  a  Subjeft  of 
England    to    join  with  the  King's  Enemies,    in 
Purfuit  of  a  Defign  to  burn  or  take  any  ot  the 
King's,  or  his  Subjeifts  Ships,  that  is  an  Adhe- 
rence to  the  King's  Enemies.     But  it  appears, 
not  only  that  Captain  Vaughan  was  in  their  Com- 
pany, but  that  he  was  their  Commander  •,   which 


commanding   the  Veflel,    on 
French  Subjects,    Enemies  ot 
Kingdom  of  England, 
particular  Fact  of  Treafon  for 
ed.     And  it  appears  that  he 


board  which  were 
the  King  and  the 
I  Treafon,  and  the 
which  he  is  indi£l- 
had  a  Commifllon 


from  the  French  King  to  command  this  VeflTel,  the 
Loyal  Clencarty. 

Now  the  Prifoner  having  this  Commifllon  to 

be  Commander  of  this  Vcllel,  tho;jgh  they  who 

ferved  under  him  were  not  native  Frenchmen,  but 

other  Foreigners,  yet  their  fubjedling  themfelves 
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to  him,  acting  by  Virtue  or  Colour  of  that  Com- 
mifllon, makes  them  to  be  the  French  King's 
Subjects,  during  their  Continuance  in  that  Ser- 
vice ;  for  otherwife  all  Prizes,  which  they  fliould 
take,  would  make  them  to  be  Pirates  ;  which 
none  will  pretend  to  maintain,  when  they  afted 
by  a  Commifllon  from  a  Sovereign  Prince,  that 
was  an  Enemy.  And  if  they  fliall  cruize  upon 
our  Coafts  with  a  Defign  to  take,  or  deftroy  any 
of  the  King's,  or  his  Subjefts  Ships,  they  are 
Enemies,  tho'  they  were  the  Subjeds  of  a  Prince 
or  State  in  Amity  with  the  King  oi England.  But 
at  this  Time  there  is  noNeceflity  of  entring  upon 
this  Queftion,  becaufe  it  is  proved  that  divers, 
who  were  on  board  this  Vefl^el,  were  Frenchmen  j 
the  joining  with  whom,  in  Profccution  of  fuch  a 
Defign,  is  that  kind  of  High  Treafon,  of  ad- 
hering to  the  King's  Enemies.  So  that  if  Cap-  ' 
tain  Vaughan  was  a  Subjeft  ot  England,  he  is  pro- 
ved guilty  of  High  Treafon,  if  you  believe  the 
Evidence. 

But  now  it  is  infifted  on  by  Mr.  Vaughan  and  his 
Counlel,  that  though  he  was  exercifing  Hoftility 
againft  theKing  of  £;/g/rtW,and  defigningMifchief 
to  his  Subje£ls  -,  yet,  lays  he,  I  was  not  a  Subjedt 
of  England,  I  was  born  a  Subjeft  to  the  French 
King.  If  that  be  true,  then  he  is  not  guilty  of 
High  Treafon  ;  he  is  an  Enemy,  but  not  a  Trai- 
tor :  And  that  is  the  Point  you  are  now  to  con- 
fider  of,  whether  he  be  a  Subjeft  of  Englaud  or 
France  ? 

Now  as  to  that,  he  being  taken  under  fuch  Cir- 
cumftances,  and  fpeaking -E^^/z/?;,  it  is  reafonable 
to  be  prefumed  that  he  is  a  Subjed;  of  England^ 
unlefs  he  proves  the  contrary.  But  then  you  have 
heard  by  feveral  of  the  Witneffes,  that  when  he 
was  at  firft  taken,  he  acknowledged  himfelf  to  be 
an  Irifhman  ;  and  he  did  not  only  acknowledge  it 
to  them  that  afTifted  in  apprehending  him,  but  be- 
ing carried  to  Dover,  when  the  Marfhal  entered 
him  in  his  Book  as  a  Prifoner,  he  entered  him  noc 
as  a  Frenchman,  but  he  declared  at  that  Time  he 
was  an  Irifhman.  It  may  be,  he  did  not  confider 
the  Confequence  of  it  ;  for  the  next  Day  he  was 
carried  before  the  Mayor  of  DoctT,  and  then  ha- 
ving confidered  better  of  it,  that  it  was  not  for 
his  Intereft  to  acknowledge  himfelt  an  IrifJjman, 
he  faid  he  was  born  a  Subjeft  to  the  French  King, 
and  at  Martenico.  There  were  Scotchmen  and  Irifi- 
men  taken  at  the  fame  Time,  and  they  were  enter- 
ed as  of  the  Nation  they  belonged  to,  and  fo  were 
divers  entered  as  Frenchmen.  So  that  unlefs  he 
hath  given  fufficient  Evidence  to  the  contrary, 
this  is  fufficient  to  induce  you  to  believe  him  an 
Irifhman  born. 

But  he  has  endeavoured  to  take  off  this  Evi- 
dence that  hath  been  given.  Firft,  he  fays,  it 
was  when  he  was  in  Drink,  that  he  did  confels  him- 
felf to  be  an  Iriflmian  •,  but  when  he  was  fober,  he 
faid  he  was  a  Frenchman.  And  befides  that,  he 
calls  a  Witnefs,  whofe  Name  is  i^omY  F/'tvv^/'',  to 
give  an  Account  of  him.  And  French  fays,  that 
about  fourteen  Years  ago  he  was  at  St.  Chrifto- 
phers,  on  French  Ground,  and  he  did  then  fee  this 
Thomas  Vaughan ;  he  did  take  him  then  to  be  about 
the  Age  of  Fifteen.  He  fays  he  ftay'd  there  about 
four  and  twenty  Hours,  and  that  he  was  in  the 
Company  oi  \\\\?,Vaughan  and  his  Father  about  five 
or  fix  Hours.  He  fays,  his  Father  told  him  at  that 
Time,  that  this  young  Man,  who  was  then  about 
fifteen  Years  of  Age,  was  born  at  Af^r/^/HVc?.  He 
fays  farther,   that  his  Father  did  recommend  this 

Son 
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Son  to  him  to  be  a  Sea-faring  Man,  being  the  Em- 
ployment he  intended  him  for  ;  and  he  is  fure  this 
is  the  Man.  This  Robert  French  was  ask'd,  whe- 
ther he  ever  faw  this  Vangban  from  the  Time  he 
firft  faw  him  at  St.  Cbrijiophers  until  this  Time :  He 
fays  he  never  faw  him  fmce  that  Time,  till  about 
two  Months  ago.  He  gives  you  this  Account  how 
he  came  to  meet  with  him  :  He  fays  he  came  to 
Town  ;  and  being  a  charitable  Man,  he  ufed  to 
vifit  the  Prifons  -,  and  he  came  to  Newgate  to  one 
Noland ;  and  there  he  faw  Captain  Vaughan  ;  and 
though  he  had  not  feen  him  for  fourteen  Years  be- 
fore, yet  he  knew  him  again,  and  is  pofitive  that 
he  is  the  fame  Perfon. 

Another  fwears  he  knew  the  Prifoner  about  five 
Years,  and  he  was  reputed  a  Frenchman. 

There  has  been  another  Witnefs  produced,  which 
is  that  Da/cine,  who  came  up  as  a  Frenchman,  and 
talked  French,  pretending  he  could  not  fpeak  E?ig- 
lijh  ;  but  on  Examination  it  was  difcovered  that 
he  had  an  Employment  in  England,  and  was  a  Bai- 
liff's Eollower  ;  and  it  appears  he  can  fpeak  Eng- 
lifj  very  well  ;  and  notwithftanding  his  Pretence, 
has  given  his  Evidence  in  Englijh.  And  he  tells  you. 
That  he,  about  the  Year  1669,  did  go  to  St.  Chri- 
fiophers,  and  afterwards  to  Martenico  ;  and  there 
he  went  to  one  Williams,  who  had  a  Friend  whofe 
Name  was  Vaughan,  at  whofe  Houfe  there  was  a 
Chriftening  to  be  of  his  Son,  to  whom  Williams  was 
to  be  Godfather  ;  and  this  Witnefs  was  carried  thi- 
ther, and  the  Child  was  chriften'd  'Thomas.  He 
tells  you  he  went  over  again  to  St.  Chrijlophers,  and 
to  Martenico,  in  the  Year  1677,  and  that  then  he 
enquired  for  this  Child,  and  did  fee  him.  Then  he 
fays,  after  that  he  went  over  again  to  St.  Chrijlo- 
phers,  and  to  Martenico,  about  thirteen  Years  ago, 
and  then  faw  him  again  •,  and,  I  think,  never  faw 
him  fince  until  very  lately  ;  and  this  Prifoner,  he 
undertakes  to  tell  you,  is  the  very  Perfon. 

But  then  one  Harvey  tells  you  he  faw  him  in 
France,  in  the  Year  1693,  and  there  he  was  taken 
to  be  a  Frenchman,  and  he  lived  with  a  Woman 
that  fold  Silk,  that  faid  he  was  her  Nephew,  her 
Sifter's  Son  ;  and  that  he  was  born  at  Martenico. 
This  is  the  Evidence  he  gives  you  to  induce  you 
to  believe  he  is  a  Frenchman. 

Now  in  the  firft  Place,  before  I  open  the  Evi- 
dence in  Anfwer  to  it,  I  defire  you  to  obferve  the 
Weight  andlmport of  thisEvidencethat hath  been 
produced  by  the  Prifoner.     Firft,  for  this  French, 
that  fays  he  faw  Captain  Vaughan  fourteen  Years 
ago,  when  he  was  about  fifteen  Years  of  Age  -,  he 
had  no  former  Acquaintance  with  him  •,  ftay'd  in 
his  Company  but  fix  Hours ;  and  came  away  with- 
in four  and  twenty  Hours  after  his  Arrival  ;  and 
never  faw  him  again  in  fourteen  Years  :    It  is  a 
ftrange  Thing  that  he  fhould  know  him  again  fo 
well  as  to  be  pofitive  that  he  is  the  fame  Perfon  ; 
for  in  fourteen  Years  there  is  a  great  Alteration  in 
a  Man  :  For  a  Man  that  has  known  one  at  the  Age 
of  fifteen,  and  not  feen  him  in  fourteen  Years  after; 
though  before  he  was  very  well  acquainted  with 
him,  cannot  fo  eafily  know  him  again.     But  how- 
ever he  is  pofitive,  upon  his  Oath,  that  he  is  the 
fame  Perfon  that  he  fiw  at  Martenico. 

Then  as  for  Da/cine,  you  may  confider  him,  that 
he  fhould  take  Notice  of  a  little  Child  that  he  faw 
chriften'd feveral  Years  before-,  and  that  he  fhould 
now  remember  him  when  he  had  not  feen  him  in 
.  thirteen  Years  •,  fure  he  had  a  great  Liking  to  this 
Child,  that  when  he  went  o  Martenico^  many 
Years  after,  he  fhoald  be  fo  inquifitive  after  him  ; 
Vol.  V.  I 
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I  muft  leave  theie  Things  to  you  to  confider  of : 
That  he  might  have  an  Aunt  in  France,  that  is  ve- 
ry pofTible  too. 

But  now  confider  how  this  Evidence  hath  been 
endeavoured  to  be  anfwered  -,  two  WicnelTes  have 
been  produced  to  contradift  that  which  they  have 
fworn  :  The  firft  is  David  Creagb,  who  tells  you 
he  has  known  the  Prifoner  for  two  Years;  and  fays 
he  was  always  reputed  to  be  an  Irijhman,  and  born 
in  Galloway  :  He  has  often  difcourfed  with  him 
about  his  Country,  and  he  told  him  that  he  was  an 
Irijhman,  and  born  at  Galloway.  Then  you  hear 
what  a  Letter  is  produced,  v/rit  to  Creagh,  when 
he  was  to  come  upon  his  Trial  ;  he  mentions  what 
his  Defence  was,  and  that  it  was  impofUble  that 
any  could  do  him  any  harm  but  he  and  two  more. 
Creagh  fwears  it  is  his  Hand  ;  that  he  hath  feen 
him  write,  and  he  believes  it  is  his  Hand. 

Then  there  is  a  Gentleman,  Mr.  Rivet,  thaC 
came  here  by  chance,  who  is  fi  Galloway  Man  ;  he 
faith  he  knew  the  Prifoner's  Father,  who  was  re- 
puted to  come  thither  about  the  Time  of  the  Re- 
bellion in  Freland,  in  1641.  and  lived  a,i  Galloway  ; 
and  that  this  Prifoner,  Mr.  Vaughan,  was  his  Son, 
and  he  knew  him  of  a  Child  ;  was  well  acquainted 
with  him  ;  liv'd  hard  by  him  ;  remembers  him  an 
Apprentice  in  Galloway,  and  tells  you  to  whom  ; 
and  fays  he  is  fure  this  is  the  very  Man  ;  and  that 
he  faw  the  Prifoner  in  1691,  about  the  Time  of 
the  Reduftion  of  Galloway  ;  and  he  is  confident 
that  the  Prifoner  is  the  Son  of  John  Vaughan,  at 
Galloway  ;  and  he  gives  you  a  particular  Account 
of  him  and  his  Family,  viz.  of  the  Reputation  and 
Manner  of  living  of  his  Father  ;  and  what  other 
Brothers  he  had  :  So  that  there  is  no  Objeftion 
againft  his  Credit ;  and  it  is  hard  to  believe,  fince 
he  is  fb  pofitive  and  circumftantial,  that  he  can 
be  miftaken. 

But  the  Prifoner  and  his  Counfel  have  endea- 
vour'd  to  anfwer  all  this  Evidence  ;  and  firft  they 
have  called  Creaglfs  Brother  to  prove  that  he  is  an 
ill  Man  ;  for  that  he  came  into  this  Town  where 
his  Brother  lives,  who  fubfifted  him  and  took  him 
into  his  Houfe  ;  and  one  Day,  when  he  and  his 
Wife  went  abroad,  he  made  bold  with  fome  of  his 
Money  ;  but  they  thought  the  Maid  had  it,  and 
he  charg'd  her  with  it ;  but  to  his  Satisfadlion,  ic 
did  afterwards  appear  that  David  had  it. 

Then  there  is  another,  Chrijlopher  Heyden,,Chrl' 
ftopher  Creagy^  Servant,  who  fays,  he  heard  D. 
Creagb  fay  he  was  forc'd  to  be  an  Evidence  againft 
Vaughan  to  fave  himfelf;  and  that  he  ufed  to 
threaten  his  Brother,  that  if  he  would  not  give 
him  more  Money  he  would  fwear  againft  him. 
Bryan  faith  much  to  the  fame  purpofe.  Thefe  are 
produced  to  take  off"  the  Credit  of  D.  Creagh's, 
Teftimony. 

But  then.  Gentlemen,  as  to  the  Place  of  the  Pri- 
foner's Birth  ;  two  other  WitnefTes  are  produc'd 
to  give  you  Satisfadtion  that  this  Captain  Vaughan 
was  not  the  Son  of  that  Mr.  Vaughan  of  Galloway, 
whofe  Evidence  I  will  open  to  you,  and  then  you 
will  fee  how  coherent  they  are  in  their  Teftimony. 
The  firft  is  Creighton,  a  Shoemaker  ;  he  fays  he 
knew  Thomas  Vaughan,  the  Son  of  John  Vaughan  of 
Galloway,  about  ten  Years  fince  ;  he  was  a  Gallo- 
way Man  bred,  and  lived  the  next  Door  to  John 
Vaughan  that  had  a  Son  Thomas.  He  fays  he  has 
been  here  about  ten  Years  in  England.  He  fays  he 
thinks  that  Thomas  Vaughan,  the  Son  of  Jolm 
Vaughan,  was  about  the  Age  of  fifteen  Years  ;  but 
that  this  Prifoner  is  not  he  ;  for  that  Tho??ias 
F  2  Vaughan 
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Vamhafivvas  disfigured  with  the  Small-pox  ;  he  re- 
membered  him  well,  he  had  Reafon  for  it ;  for  he 
once  bafted  him  foundly  ;  and  that  he  went  away 
from  Galloway  when  he  was  about  fitteen  Years  ot 
Age,  and  was  reported  to  be  dead  ;  and  it  it  were 
fo,  this  Prifoner  cannot  be  the  Perfon. 

The  other  Witnefs  is  as  pofitive  as  Creighton  r 
for  he  faith,  he  knew  iMisJohn  Faughan  of  Gallo- 


L.  C.  J.  The  Keeper  muft  do  his  Duty. 

CI.  ofArr.  'Thomas  Vaughan^  hold  up  thy  Hand. 
(fVhich  he  did.)  Thou  fbandeft  convifted  of  High 
Treafon  againft  our  Sovereign  Lord  the  King  ; 
What  haft  thou  to  lay  for  thy  felf  why  Judgment 
fhall  not  pafs  againft  thee  to  die  according  to  the 
Law  ? 


for  he  laitn    ne  Knew  i:nisyw«  ^««^,.^«v..  — ..  Tho.  Vaughan.  I  am  altogether  a  Stranger  to 

way,  and  his  Son  nomas ;  and  thitTbomas  Vaughan,  the  Law,  my  Lord  •,  I  refer  my  felt  to  my  Coun- 
Son  of  John  Vaughan,  died  about  ten  Years  fince  of  fel. 
the  Small-pox.  So  that  they  have  found  two  Tho- 
mas Vaughans  :  One  tells  you  of  one  that  was  fif- 
teen Years  old,  and  was  disfigur'd  with  the  Small- 
pox ;  and  the  other  tells  you  of  Thomas  Vaughan, 
who  died  of  the  Small-pox  when  he  was  ten  Years 

of  Age. 

You  are  therefore  to  confidcr  the  Evidence  on 


L.  C.  J.  Well,  then  you  refer  your  felf  to  your 
Counfel.  You  have  had  a  fair  Trial,  and  have  no 
Reafon  to  complain  of  it :  If  your  Counfel  have 
any  Thing  to  fay  in  arreft  of  Judgment,  they  fliall 
be  heard, 

Mr.  Phipps.  My  Lord,  the  Indiftment  has  two 
Sorts  of  Treafon  laid  in  it  -,  the  one  for  adhering 


lou  are  inereiorc  LULuiuiu^i  w.^  ^.•w^..-..  v.-     „„..-----—--  ,         ,       ,       .7.::-^ 

both  Sides.     The  Queftion  principally  is,  Whe-     to  the  King  s  Enemies,  the  other  levying  of  War  ; 


ther  the  Prifoner  be  a  Subjedi  of  the  King  of  E>7g- 
land.  If  you  are  Huisfied  that  he  is  not  an  Engl'ifi 
Subjeft,  but  a  Frenchman,  then  he  is  not  guilty 
of  this  High  Treafon  ;  but  if  you  arefatisfied,  by 
the  Series  of  the  whole  Evidence,  that  he  is  an 
Irifiman,  and  that  he  had  a  Commiffion  from  the 


and  with  SubmifTion,  I  take  it;  that  the  firft  is 
not  well  laid  -,  for  it  fays  that  the  Prifoner  did  ad- 
here to  the  King's  Enemies,  but  fays  not  againft 
the  King.  Now  every  Body  knows  that  the 
French  King  is  in  War,  not  only  with  England, 
hut  Holland,  and  Spain,  and  the  Emperor  :  But  if 


French  King  ;  and  that  he  cruized  upon  our  Engli/h  a  Man  join  with  the  French  againft  any  of  them, 

Coafts,   in  Company  with  the  King's  Enemies,  he  adheres  to  the  King's  Enemies ;  and  yet  ic 

with  aDefign  to  take,  burn,  or  deftroy  any  of  the  cannot  be  faid  to  be  againft.  the  King  -,  therefore 

Kino-'s  or  his  Subjefts  Ships,  you  are  to  find  him  they  ought  to  have  laid  it,  that  he  did  adhere  to 

guilty  of  the  High  Treafon  whereof  he  ftands  in-  the  King's  Enemies  contra  Bo7ninum   Regem  •   '•- 


It 


*•*"  1>     _ _  — £>      ^  •- 

muft  be  aiding  and  comforting  them  againft  the 
King  that  makes  the  Treafon. 

L.  C.  J.  It  does  fay  fo. 

Mr.  Phipps.  No,  my  Lord,  It  only  fays  that 
After  ajhort  Stay,  the  Jury  returned  into  Court,     Qa^tamVaughan6-xd  adhere  tothe  King's  Enemies, 


dided  ;  otherwife  you  are  to  acquit  him. 

CI.  ofArr.  Swear  an  Officer  to  keep  the  Jury  -, 
{which  was  done.) 


agreed  of 


and  gave  in  their  Verdi^. 

CI  ofArr.  Gentlemen,  anfwer  to  your  Names. 
E.  Leeds. 

Mr.  Leeds.  Here. 

Cryer.  Vous  avez,  and  fo  of  the  reft. 

CI.  ofArr.  Gentlemen,  are  you  all 
your  Verdift  ? 

Jury.  Yes. 

CI.  ofArr.  Who  fhall  fay  for  you  ? 

Jitry.  Our  Foreman. 

CI.  ofArr.  Thomas  Vaughan,  hold  up  thy  Hand. 
(Which  he  did.)  Look  upon  the  Prifoner.  Plow 
fay  you,  is  he  guilty  of  the  High  Treafon  whereof 
he  ftands  indifted,  or  not  guilty  ? 

Foreman.   Guilty. 

CI.  ofArr.  What  Goods  or  Chattels,  Lands  or 
Tenements  had  he  at  the  Time  of  the  Treafon 
committed  ? 

Foreman.  None  to  our  Knowledge. 

Cl.  ofArr.  Then  hearken  to  your  Verdidt  as  the 
Court  hath  recorded  it  :  You  fay  that  Thomas 
Vaughan  is  guilty  of  the  High  Treafon  whereof  he 
ftands  indifted  ;  but  that  he  had  no  Goods  or 
Chattels,  Lands  or  Tenements  at  the  Time  of  the 
High  Treafon  committed,  or  at  any  Time  fince, 
to  your  Knowledge  ;  and  fo  you  fay  all. 

Jury.  Yes. 

'Tho.  Vaughan.  My  Lord,  let  me  beg  one  Favour, 


and  does  not  fay  it  was  againft  the  King  •,  and 
that  be  Treafon,  is  what  we  defire  to  know. 

L.  C.  J.  If  he  adhere  to  the  King's  Enemies,  id 
muft  be  againft  the  King,  though  he  afTjft  them 
only  againft  the  King's  Allies  -,  for  thereby  the 
King'sEnemies  may  be  more  encouraged  and  ena- 
bled to  do  Mifchief  or  Damage  to  the  King.  Sup- 
pofe  you  alTift  the  French  King  againft  the  King  of 
Spain,  that  is  now  in  Alliance  and  League  with 
the  King  of  England,  and  the  French  in  aftual  En- 
mity •,  that  is  to  adhere  to  the  King's  Enemies 
againft  the  King. 

Mr.  Phipps.  Would  that  be  Treafon,  my  Lord  ? 

L.  C.  J.  Yes  certainly  •,  though  that  is  not  a 
Point  in  this  Cafe,  and  fo  not  necefTary  to  be  de- 
termined now  ;  for  the  Aft  of  Parliament  of  25 
of  £,  3.  defines  Treafon  in  adhering  to  the  King's 
Enemies,  and  expreffcs  the  Overt-Ad  in  giving 
them  Aid  or  Comfort  -,  it  is  fuificient  to  alledge 
the  Treafon  in  the  Words  of  the  Statute,  adhering 
to  the  King's  Enemies.  An  Overt-Adalledged, 
fhews  it  to  be  againft  the  King  ;  and  in  Purfuance 
of  that  Adherence,  he  did  fo  and  lb  :  He  was  a 
Captain  and  Soldier  in  the  Ship  ;  did  join  with  the 
King's  Enemies,  is'c.  with  a  Defign  to  deftroy 
the  King's  and  his  Subjeds  Ships  •,  furely  that  is 
moft  manifeftly  an  Adherence  to  the  King's  Ene- 
mies againft  the  King. 

Mr.  Phipps.  The  Overt-Ad,  if  it  were  all 


'Tho.  Vaughan.  My  Lord,  let  me  beg  one  Favour,  Mr.  Phipps.  The  Overt-Ad,  if  it  were  alledged 

that  I  may  be  ufed  like  a  Gentleman  •,  that  I  may  fufficiently,  would  not  help  it  -,  for  if  there  can  be 

be  lent  to  a  Chamber,  and  not  to  a  Dungeon  •,  and  an  adhering  to  the  King's  Enemies  that  is  not 

•L_^  „_    -I-.  •      J  _  .- T^ r .1 u>  e^  .,n„^^„  r,,^i,  „,ti,„,;„ 


that  my  Friends  may  come  to  me 

L.  C.  J.  Captain  Vaughan,  they  fay  you  once 
made  an  Efcape,  and  therefore  the  Keeper  muft 
keep  you  with  Humanity,  but  with  all  Secu- 
rity 


Treafon,  they  ought  to  alledge  fuch  adhering  as 
is  Treafon  ;  and  if  the  Treafon  it  felf  is  not  well 
alledged,  the  Overt-Ad  will  not  help  it. 

L.  C.  J.  There  is  an  Overt-Ad  to  fliew  it  to  be 
againft  the  King.     It  is  faid  all  along,  he  being  in 


ilian. 


y.  againii  tnc  rv-iiig.      il  is  iiiiu  aii  .uuii^,   j/t 

Tho.  Vaughan,  I  defire  I  may  be  kept  like  a  Chri-     this  Veflel  Ckncarty,  cum  diverfis  Subdiils. 


Mr. 


1 696.  for  High  Treafon 

Mr.  Phipps.  But  then  that  Overt-Aft  is  not  well 
alledged  ;  for  'tis  faid  only  he  went  a  cruizing  ; 
whereas  they  ought  to  have  alledged  that  he  did 
commit  fome  Atis,  of  Hoftility,  and  attempted  to 
take  fome  of  the  King's  Ships  ;  for  cruizing  alone 
cannot  be  an  Overt-Adl  ;  for  he  might  be  cruizing 
to  fecure  the  French  Merchant-Ships  from  being 
taken,  or  for  many  other  Purpofes,  which  will  not 
be  an  Overt- Aft  of  Treafon. 

L.  C.  J.  I  beg  your  Pardon.  Suppofe  i\i&Frc>ich 
King,  with  Forces,  fhould  come  to  Dunkirk  with 
a  Defign  to  invade  England ;  if  any  one  fhould 
fend  him  Viftuals,  or  give  him  Intelligence,  or 
by  any  other  Way  contribute  to  their  AfTiftance, 
it  would  be  High  Treafon  in  adhering  to  the 
King's  Enemies. 

Mr.  Phipps.  \'[  t\\t  French  King  had  defign'd  an 
Invafion  upon  England^  and  Captain  Vaugban  had 
aflifted  in  his  Veflel  in  forwarding  the  Invafion, 
it  would  have  been  Treafon  ;  but  here  is  nothing 
mentioned  but  Cruizing. 

L.  C.  J.  Cruizing  about  the  Coafts  of  England 
with  a  Defign  to  deftroy  the  King's  Ships. 

Mr.  Phipps.  That  Defign  ought  to  be  made  ap- 
pear by  fome  A6t  of  Hoftility  -,  for  in  the  Cafe  of 
Burton  and  Brad/fjaw,  and  others,  which  my  Lord 
Coke  cites,   the  agreeing  to  rife  and  pull  down  In- 
clofures,    and  meeting  and  providing  Arms  for 
that  Purpofe,  is  agreed  not  to  be  levying  of  War  ; 
and  they  were  indiftedfor  confpiring  to  levy  War, 
upon  the  Statute  of  Queen  Eliz.    And  in  this  Cafe, 
r\ere  being  only  a  Confpiring,  and  nothing  attemp- 
ei-i,  it  can  be  no  more  Treafon  than  it  was  in  that 
Cafe. 

i'^.  C.  J.  When  Men  form  themfelves  into  a  Bo- 
dy, and  march  Rank  and  File  with  Weapons  Of- 
fenfi  ve  and  Defenfive,  this  is  levying  of  War  with 
open  Force,  if  the  Defign  be  publick.  Do  you 
think,  when  a  Ship  is  armed  with  Guns,  i^c.  doth 
appe:?.r  on  the  Coaft,  watching  an  Opportunity  to 
burn  the  King's  Ships  in  the  Harbcur  ;  and  their 
Defifai  be  known,  and  one  goes  to  them,  and  aids 
and  aflifts  them  ;  tha:t  this  is  not  an  adhering  to 
the  King's  Enemies  ?  Here  are  two  Indiftmcnts, 
one  for  levying  War,  and  the  other  for  adhering 
to  the  King's  Enemies  -,  but  the  adhering  to  the 
King's  Enemies  is  principally  infifted  on  ;  and 
there  muft  be  an  adlual  War  proved  upon  the  Per- 
fon  indifted  in  the  cue,  yet  need  not  be  proved  in 
the  other  Cafe. 

Mr,  Phipps.  The  fame  certainly  is  necefiliry  in 
one  as  well  as  the  other  •,  for  barely  adhering  to 
the  King's  Enemies  is  not  Treafon  ;  but  there 
muft  be  an  a6tual  Aiding  and  Comforting  them  ; 
and  a  meer  Intention  to  aflift  the  King's  Enemies,  is 
not  an  Adherence  within  the  Statute  of  25  Ed.  3. 

L.  C.  J.  If  there  be  not  High  Treafon  in  the 
Aft  alledged  ;  that  is,  if  it  do  not  make  out  an 
Adherence  to  the  King's  Enemies,  then  your  Ob- 
jeftion  would  hold.  good. 

Mr.  Phipps.  The  going  to  cruize,  my  Lord, 
does  not  make  out  an  Adherence  totheKing'sEne- 
mies  •,  for  his  Cruizing  might  be  for  other  Purpo- 
fes as  well  as  to  take  the  King's  Ships  ;  and  your 
Lordfliip  will  intend  the  beft  in  favour  of  Life. 
Mr.  JVhitakcr.  To  burn  the  King's  Ships. 
L.  C.  J.  Treb^.  The  Indiftment  is  laid  for  ad- 
hering CO,   and  comforting  and  aiding  the  King's 
Enemies.  You  would  take  that  to  be  capable  to  be 
conftrued  adhering  to  the  King's  Enemies  in  other 
Refpefts  ;  but  I  take  it  to  be  a  reafonablc  Conltru- 
ftion  of  the  Indiftment,    to  be  adhering  to  the 


on  the  High  Seas. 
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King's  Enemies  in  their  Enmity.  What  is  the  Du 
ty  ot  every  Subjeft  ?  It  is  to  fight  with,  fubdue 
and  weaken  the  King's  Enemies :  And  contrary 
to  this,   ifhe  confederate  with,  and  ftrenathen  the 
King's  Enemies,  he  exprelly  contrAdifts  this  Duty 
of  his  Allegiance,  and  is  guilty  of  this  Treafon  of 
adhering  to  them.  But  then  you  lay  here  is  no  aid- 
ing, unlefs  there  were  fomething  done,  fome  Aft 
of  Hoftility.     Now  here  is  going  aboard  with  an 
Intention  to  do  fuch  Afts  ;  and  is  not  that  com- 
forting  and  aiding  ?  Certainly  it  is.     Is  not  the 
French  King  comforted  and  aided,  when  he  has  got 
fo  many  Englifi  Subjefts  to  go  a  Cruizing  upon 
our  Ships.!*  Suppofe  they  man  his  whole  Fleet,  or 
a  confiderable  Part  of  if,  is  not  that  aiding.?  If 
they  go  and  enter  themfelves  into  a  Regiment,  lift 
themfelves  and  march,  though  they  do  not  come 
to  a  Battel  ;  this  is  helping  and  encouraging  ;  fuch 
Things  give  the  Enemy  Heart  and  Courage  to  go 
on  with  the  War  ;  or  elfe,  it  may  be,   the  French 
King  would  come  to  good  Terms  of  Peace.     It  is 
certainly  aiding  and  comforting  of  them,  to  go 
and  accept  a  CommifTion,  and  enter  into  their 
Ships  of  War,  and  lift  themfelves,  and  go  out  in 
order  to  deftroy  their  Fellow-Subjefts,  and  ruin 
the  King's  Ships  •,  thefe  are  Aftings  of  an  hoftile 
Nature.  And  if  this  be  not  adhering,  i^c.  it  may  as 
well  be  faid,  That  if  the  fame  Perfons  had  made 
an  Attack  upon  our  Ships,  and  milcarried  in  it, 
that  had  not  been  fo  neither  -,  becaufe  that  in  an 
unprofperous  Attempt  there  Is  nothing  done  that 
gives  Aid  or  Comfort  to  the  Enemy.     And  after 
this  kind  of  Reafoning,  they  will  not  be  guilty, 
till  they  have  Succefs  j  and  if  they  have  Succefa 
enough,  it  will  be  too  late  to  queftion  them. 

Mr.  Phipps.  Intending  to  levy  War  is  not  Trea- 
fon, unlefs  a  War  be  aftually  levied, 

L.  C.  J.  Treby.  Is  it  not  aftual  levying  of  War^ 
if  they  aftually  provide  Arms,  and  levy  Men,  and 
in  a  Warlike  Manner  fet  out  and  cruize,  and  come 
with  a  Defign  to  deftroy  our  Ships  ? 

Mr.  Phipps.  It  would  not  be  an  aftual  levying  of 
Way,  unlefs  they  commit  fome  Aft  of  Hoftiliry, 

L.  C.  J.  Yes,  indeed,  the  going  on  Board,  and 
being  in  a  Pofture  to  attack  the  King's  Ships.  As 
to  the  Fault  you  find  with  the  Indiftment  ;  there 
is  a  Fault,  but  not  in  Point  of  Law  ;  they  mio-ht 
have  laid  it  more  generally,  fo  as  to  have  given 
more  Evidence. 

Mr.  Baron  Pozuis.  However,  it  is  well  enough. 
But  for  you  to  fay,  becaufe  they  did  not  aftual* 
ly  fight,  it  is  not  a  levying  of  War  ;  .Is  it  not 
plain  what  they  did  intend  ?  That  they  came  with 
that  Intention,  that  they  came  in  that  Pofture, 
that  they  came  armed,  and  had  Guns,  and  Blun- 
derbuffes,  and  furrounded  the  Ship  twice ;  they 
came  with  an  armed  Force  ;  that  is  a  ftrong  Evi- 
dence of  the  Defign. 

L,  C.  J.  You  would  make  no  Aft  to  be  aiding 
and  afTifting,  but  fighting. 

Mr.  Phipps.  Then  next  I  am  in  your  Lordftiip's 
Judgment,  whether  the  Statute  of  28  oi Hen.  Sth, 
by  which  Captain  Vaiighan  is  tried,  is  in  force,  and 
be  not  repealed  by  the  firft  and  fecond  of  Philip 
and  Mar^.,  which  faith.  That  all  Trials,  in  Cafes 
of  Treafon,  fliall  be  at  the  Common  Law.  Now 
by  the  Common  Law  before  the  Statute  28  Hen. 
Sth,  Treafon  done  upon  the  Sea,  was  tried  be- 
fore the  Admiral,  or  his  Lieutenant,  and  my 
Lord  Coke,  in  the  1 2  Rep.  in  the  Cafe  of  the  Admi- 
ralty, faith  the  Jurifdiftion  of  the  Admiralty  is 
by  the  Common  Law.  By  theStatute33//i;'«.  Sth, 

Trea- 


a 8     i  ^9.  The  Trial  of  Capt.  Thomas  Vaughaii     8  Will.  III. 

Treafon  confeffe'd  before  three  of  the  Privy-Coun-         T ..  C.  T.  Two  Witneffes  there  muft  h.  •.    h„t- 
fcil  might  be  tried  in  a  foreign  County,  but  that 
Sta^ut!  is  repealed  by  the  Statute  t  and  2  of  PInhp 


Statute  is  repealed  by  ..-^  0     .    - 

Ind  Man,  for  by  the  Statute  33  Hen.  8.  c  4. 
Treafon  ^c^mmitted  in  fVaks  might  be  tr.ed  m 
wi'^at  County  the  King  would  affign  ^  b"t  fmce 
the  Statute  of  Philip  and  Mary,  it  muft  be  in  the 
proper  County  •,  fb  that  we  are  m  your  LordHiip  s 
Judgment,  whether  the  Statuteof  28  H.«.  8  be 
in  Force  -.  and  whether,  fince  the  Statute  of  i 
and  2  Philip  ^nd  Mary,  Treafons  done  upon  the 
Sea,  ought  not  to  be  tried  before  the  Admirals,  or 
anciently  at  the  Common  Law  ? 

L    C    J     This  is  Treafon    by  the  Common 
Law,  and  thcTrial  is  by  the  Method  of  theCom- 

"^°Mr  Phipps.  'Tis  true  that  my  Lord  Co^^,  and 
other  Authorities  fay,  that  the  Statute  35  H.  8. 
for  trying  Treafons  committed  beyond  Sea,  is 
not  repealed  by  the  Statute  of  i  and  2  Phtltp  and 
M^n  r  but  they  do  not  fay  that  this  Statute  is  not 
repealed  by  the  Statute  of  Philip  zndMary  ;  and 
the  Books  being  filent  in  this,  is  the  Reafon  why 
i  propofe  this  Queftion  for  your  Lordlhip  s  Judg- 

"^  l'^'c  T    It  is  no  more  a  Queftion  than  the  Tri-     veral  Countries  as  they  find  it  convenient,  and  not 
als  of  foreign  Treafon,  and  then  the  Determina-     as  obligatory  in  it  felf. 


L.  C.  J.  Two  WitnefTes  there  muft  be  ;  but 
then  confider  it  is  not  neceflary  to  have  two  to 
every  individual  Overt- A 61:  For  fappofe  there 
be  two  Overc-Aifts  laid  in  the  Indidtments,  for 
one  Species  of  Treafon,  compafTing  and  imagining 
the  Death  of  the  King  ;  if  there  be  one  Witnefs 
that  he  bought  a  Dagger,  and  faid  he  would  kill 
the  King,  and  he  is  feen,  it  may  be,  going  to  the 
King's  Bed-chamber  with  the  Dagger  ;  another 
Witnefs  lays,  he  faid  he  would  kill  the  King  with 
a  Piftol,  and  bought  a  Piftol,  and  he  ftood  wait- 
ing to  kill  the  King  as  he  came  by  ;  that  is  another 
Overt-Aft  of  the  fame  Treafon.  If  one  Witnefs 
prove  one,  and  another  Witnefs  prove  the  other, 
this  it  fufficient  Proof  with  us. 

Dr.  Oldijh.  It  is  another  Queftion,  Whether  he 
be  a  Subjeft  ? 

L.  C.  J.  That  is  not  an  Overt-Aft  ;  if  there  be 
one  Witnefs  to  that,  it  Is  enough,  there  needs  not 
two  WitnefTes  to  prove  him  a  Subjeift  ;  but  upon 
the  Trial  there  were  above  two  WitnefTes  to 
prove  it  ;  that  was  Crittenden,  the  Marfhal  of 
Dover,  Creagb,  and  Rivet.  I  muft  tell  you,  as  to 
the  Dodlrine  of  the  Civil  Law,  it  is  not  univer- 
fally  received  in  all  Countries  ;    it  is  received  in  fe- 


Vr.Oldift}.  Yes,  in  all  Places,  as  to  Proof;  for 
'tis  the  Law  of  God  and  Nations,  ex  ore  duo- 
ru?n,  vel  trium,  &c.  and  one  Witnefs  is  no  Wit- 
nefs. 

Sir  Charles  Hedges.  Two  WitnefTes  may  be  ne- 
celTary  to  convift  a  Man  of  any  capital  Crim'j, 
but  then  it  doth  not  follow  that  there  muft  be  two 
WitnefTes  to  prove  every  particular  Faft  and  Cir- 
cumftance.  In  this  Point,  touching  the  Place  of 
the  Nativity  of  'Hhomas  Vaiighan,  was  there  not 
fufFicient  in  his  own  ConfelTion,  together  with  the 
other  Proofs  on  the  King's  behalf,  to  throw  the 
Burden  of  Proof  upon  the  Prifoner  ?    You  your 

eriiiuy  may  »tii«-.. .— felves  feem  to  have  been  of  that  Opinion  ;    you 

much  more  any  extrajudicial    undertook  to  prove  it,  and  'tis  you  that  have  fail- 
ed in  that  Particular, 
M^'mitaker.  You  are  arraigning  the  Verdifl:.  L.  C.  J.  Our  Trials  by  Juries  are  of  fuch  Con- 

L  C  T  That  you  ftaould  have  taken  Notice  of  fideration  in  our  Law,  that  we  allow  their  Deter- 
before  the  Verdift  was  ^^iven.  But  we  think  there  mination  to  be  the  beft,  and  moft  advantagious 
is  no  Danger  in  hearino-'^this  Obieftion,  becaufe  it  to  the  Subjedl ;  and  therefore  lefs  Evidence  is  re- 
is  fo  eafilv  anfwered.    flow  many  WitnefTes  were     quired  than  by  the  Civil  Law.     So  faid  Fortefcus. 

h    ConfefTion  ?  '"  ^'-  Covimendation  of  the  Laws  of  England. 

'°  Sir  Charles  Hedges.  We  are  not  in  a  Court  that  Dr.  Oldi/h.  Becaufe  the  Jury  are  the  WinefTes  in 
proceeds  according  to  the  ftrift  Rules  of  the  Civil  Reality,  according  to  the  Laws  of  EnglMnd,  being 
T.aw  •    but  if  we  were,  that  Law  is  not  fo  ab-    prefumed  to  be  ex  vicineto  ;  but  when  it  is  on  the 


tion  of  the  Trials  upon  the  35th  determines  the 
Queftion  upon  this. 

Dr.  Oldifh.  We  muft  have  two  Witnefl^ss  by  the 
Rules  of  the  Civil  Law  ',  an  extrajudicial  Saying 
of  a  Party  may  be  retraced  by  them  at  any  Time, 
that  is  the  Civil  Law,  and  fo  there  can  be  but  one 

Witnefs.  r  r^    1    1 

L.  C.  J.  That  is  not  the  Law  of  E?igland. 
Dr.  Oldifi.  I  do  humbly  conceive  that  the  Civil 
Law  is  not  taken  away  in  this  Cafe  ;  for  though 
the  Statute  prefcribes  the  Form  of  Proceedings 
according  to  the  Rules  of  the  Common  Law,  yet 
as  to  thfCrimes  and  Proofs,  the  Civil  Law  is  ftill 
in  Force  •,  and  then  the  Party  may  retraft  his  Con- 
fefTion in  Judgment; 
Saying 


furd  as  to  allow  that  a  Party  may  retraft  his 
ConfelTion  at  any  Time,  fo  as  to  make  it  have  no 

Effeft.  .      ^ 

Dr.  Oldifh.  There  muft  be  two  WitnefTes  at  any 

Time.  ,  ^    ^ 

Sir  Charles  Hedges.  So  there  are  here  to  the  Con 


fefTion  ;  but  you  miftake  if  you  think  that  every     Niceties  of  your  Law. 


high  and  open  Seas,  they  are  not  then  prefumed 
to  be  ex  vicineto,  and  fo  muft  be  inftrufted  ac- 
cording to  the  Rules  of  the  Civil  Law  by  Wit- 
nefTes. 

Mr.  Baron  Powis.  This  is  not  a  Trial  by  the  Ci- 
vil Law  -,  for  that  Statute  was  made  to  avoid  the 


Particular  is  to  be  proved  ftridtly  as  the  Civil  Law 
requires ;  for  the  End  of  the  Statute  which  direfts 
the  Proceedings  of  this  Court,  was  to  facilitate  the 
Method  of  making  Proofs,  that  being  found  dif- 
ficult by  the  Courfe  of  the  Civil  Law  -,  and  there- 
fore was  that  Statute  made,  as  plainly  appears  by 
the  Preamble  thereof. 

"Dr.OldiJb.  There  is  a  new  Statute  that  revives 
that  Statute  again,  and  that  requires  two  Wit- 
nefTes -,  whereby  it  is  reduced  to  the  Rules  of  the 
Civil  Law  again. 


Mr.  J.  Eyre.  He  is  tried  with  like  Evidence,  as 
in  other  Cafes  of  High  Treafon. 

Dr.  OldiJh.  No,  the  late  Ad  requires  two  Wit- 
nefTes. 

CI.  of  Arr.  Make  Proclamation  of  Silence. 

Cryer.  All  manner  of  Perlbns  are  commanded 
to  keep  Silence,  while  Judgment  is  giving,  upon 
Pain  of  Imprifonment. 

And  then  Judgment  was  given,   according  as  the 
Law  dire£is  in  Cafes  of  High  Treafon. 


The 


1 696.  for  High  Treafon  on  the  High  Seas: 


The  CommifTion  of  Capt.  I'homas  Vaughan 
which  he  had  by  Order  of  the  French 
King. 

LEwls  Alexander  of  Bourbon,  Earl  of  Tou- 
loufe,  Duke  of  Amville,  Commander  of  the 
King's  Orders,  Governor  and  Lieutenant  General 
for  bis  Majeji-s  in  the  Province  of  Britany,  Peer  and 
Admiral  of  France  •,  To  all  tbofe  '■Jiho  jhall  fee  thefe 
frefent  Letters,  Greeting.  The  King  having  declared 
JFar  againjl  his  Cathcliik  A'fajcfy,  the  Favourers  of 
the  of  the  Crowns  of  England 

and  Scotland,  and  the  Eftates  of  the  United  Pro- 
vinces, for  the  Reafons  contained  in  the  Declarations 
pdilifhed  hy  his  Majefly  throughout  the  Extent  of  his 
Kingdom,  Countries,  Lands,  and  Lordfhips  under 
his  Obedience  ;  and  his  Maje/ly  having  commanded 
us  to  take  Care  that  the  faid  Declarations  be  obferved,  in 
what  doth  depend  upon  the  Power  and  Authority  which 
his  Majefly  hath  been  pleafed  to  commit  to  our  faid 
Charge  of  Admiral ;  IVe  have,  according  to  the  ex- 
prefs  Orders  of  his  faid  Majefly,  given  Leave,  Power 
and  Permiffion  to  Thomas  Vaughan,  living  at  Bul- 
loigne,  to  ann  and  fet  forth  in  warlike  Manner  a 
Bark,  called.  The  Loyal  Clencarty,  of  the  Burthen 
of  Ten  Tons,  or  thereabouts,  which  is  at  prefent  in  the 
Por/ o/Bulloigne,  with  fuch  Number  of  Men,  Can- 
7!ons,  Bullets,  Powder,  Shot,  and  other  Amtnunitions 
of  War,  and  Provifions  which  are  neceffary  to  fet  her 
out  to  Sea,  in  a  Condition  to  fail  and  cruize  upon  the: 
Pirates,  and  otheis  without  Commijfiony  as  alfo  upon 
the  Suhje£is  of  his  Catholick  Majefly.^  the  Eftates 
of  the  United  Provinces,  the  Favourers  of  the 
of  the  Crowns  of  England  and 
Scotland,  and  other  Enemies  of  this  Eftate,  in  what 
Places  foever  he  can  meet  them,  whether  it  be  upon 
the  Coafls  of  their  Country,  in  their  Ports,  or  Rivers ; 
alfo  upon  their  Shores,  or  Places  where  the  faid  Cap- 
tain Thomas  Vaughan  fhall  think  fit  to  land  to  an- 
noy the  faid  Enemies  5  and  there  to  ?nake  ufe  of  all  the 
Means  and  Arts  permitted  and  ufed  by  the  Laws  of 
War,  to  take  thetn  and  bring  them  Prifoners,  with 
their  Ships,  Arms,  and  other  Things  in  their  Pof- 
feffion. 

Provided  the  faid  Vaughan  fJjall  keep,  and  caufe 
thofe  of  his  Crew  to  keep  the  Maritime  Orders,  and 
that  he  fJoall  carry,  during  his  Voyage,  the  Flag  and 
Enfign  of  the  King's  Arms,  and  of  Ours,  and  caufe 
the  prefent  Commiffion  to  be  regiflred  in  the  Regiflry 
of  the  nearefl  Admiralty  where  he  fhall  be  equipped, 
and  leave  there  a  Roll  figned  and  certified  by  him, 
containing  the  Names  and  Simames,  the  Births  and 
Refidence  of  his  Crew  ;  and  make  his  Return  to  the 
[aid  Place,  or  fame  other  Port  of  Vr^nce,  and  make 
his  Report  before  the  Officers  of  the  Admiralty,  and  no 
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others,  of  what  flmllhave  happened  during  his  Voyage^ 
and  give  us  Advice  thereof,  and  fend  his  Jaid  Report 
to  the  Secretary  General  of  the  Marine,  with  fhe^Pa- 
pers  jujlifying  the  fame,  that  we  ma^  give  fuch  Or- 
ders thereupon  as  may  be  neceffary. 

And  we  pray  and  require  all  Kings,  Princes,  Po- 
tentates, Sovereigns,  Eftates,  Rcpublicks,  Friends  and 
Allies  of  this.  Crown,  and  all  others ^  to  whojit  it  fi-mll 
appertain,  to  give  the  faid  Y^ugh^n  all  Favour,  Aid, 
Ajfiftance  and  Succqur  in  their  Ports,  with  his.  faid 
Veffel,^  Company  and  Prizes,  which  he  f/jall  'taie  du- 
ring his  Voyage,  without  doing,  or  fuffering  tp  be^done 
to  him  any  Trouble  or  Hindrance  ;  offering  to  do  the 
like  when  we  fhall  be  by  them  thereunto  required. 

And  we  do  command  and  require  all  Marine  Offi- 
cers, and  others,  to  whom  it  Jliall  appertain,  to  let 
him  fafely  and  freely  pafs  with  his  faid  Veffel,  Arms 
and  Company,  and  the  Prizes  which  he  floall  take, 
without  doing,  or  fuffering  to  be  done  to  him  any  Trou- 
ble or  Hindrance ;  but,  on  the  contrary,  to  give  him 
all  Succour  and  Affiftance  that  fJiall  be  neceffary. 
Thefe  Prefents  to  be  of  no  Force  after  one  Tear,  from 
the  Day  of  the  Date  hereof. 

In  Witnefs  whereof  we  have  figned  thefe  Prefents, 
and  caufed  them  to  be  fealed  with  the  Seal  of  our 
Arms,  and  counter-figned  by  the  Secretary  General  of 
the  Marine,  at  Verfailles,  the  tenth  Day  of  the  Month 
of  July,  One  Thoufand  Six  Hundred  Ninety  Five. 

i         >,:;,.  ,       L.  A.  de  Bourbon. 


.oicj; 


.   1  .' 


L.  S. 


By  my  Lord  de  Vallencour.  /■.. 

The  prefent  Commiffion  was  regiflred  in  the 
Reglftry  of  the  Admiralty  of  Bulloigne,  after  ha- 
ving been  feen  by  us  James  Abbot  de  la  Cocherine, 
the  King's  Counfellor,  deputed  to  the  Intendency 
of  Bulloigne,  exercifing  the  Charge  of  Lieutenant- 
General  of  the  Admiralty,  in  the  Prefence  of  the 
King's  Prodor,  at  the  Requeft  of  the  faid  Cap- 
tain Vaughan,  being  prefent,  whom  we  have  per- 
mitted to  fail  and  cruize  upon  the  Enemies  of  the 
Eftate,  Done  at  Bulloigne  the  fourteenth  of 
Jtdy,  One  Thoufand  Six  Hundred  Ninety  Five. 

Maginon. 

Verfionem  /j^wr  Anglicanam  in  ojnnibus,   cum 
fuo  Originali  Gallico  convenire  teftor, 

"Wilihelmus  Rocke,  Nolar.  Pubh 

He  ivas  afterwards  executed  according  to  his  Se^" 
tence.  •    ••■;•:=■ 


CLX. 


;>"i  . 


m.3^ 
M  w. 
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CLX.  Proceedings  in  Parliament  again  ft  Sir  John  Fen  wick, 
Bar.  upon  a  Bill  of  Attainder  for  High  Treafon,  November^ 
^c.   16^6.  8  Will.  III. 


Proceedings  in  the  Hoiife  of  Commons. 
.  ;      Veneris  6  die  Novembris,   1696. 

^f^.<?:i?A^^fi?.91?Dmiral  i?/(^/ acquainted  theHoufe 
of"  Commons,  that  his  Majefty 
had  given  Leave  to  lay  before  the 
Houi'e  feveral  Papers  in  the  Na- 
ture of  Informations  of  Sir  John 
Fenivick,  in  which  he  and  feveral 
other  Perfons  of  Quality  were  named  •,  and  defired 
that  they  might  be  brought  up  to  the  Table  and 
read  ;  and  that  he  might  have  an  Opportunity 
tojuftify  himfelf,  or  if  he  did  not,  that  he  might 
fall  under  the  Cenfure  of  the  Houfe.  And  Mr. 
Secretary  Tnmbal  being  prefent,  did  fay.  That 
he  had  his  Majefty's  Leave  to  lay  thofe  Papers 
before  the  Houfe  ;  and  if  the  Houfe  pleafed  he 
would  bring  them  up  to  the  Table. 

And  accordingly  (the  Houfe  flaewing  a  general 
Inclination  for  it)  they  were  brought  up  to  the 
Table  and  read  (being  the  Account  he  gave  of 
the  lafl;  Plot  under  his  own  Hand  ;  and  his  Exa- 
mination taken  by  Mr.  Vernon,  afterwards  upon 
his  Trial  produced)  and  after  the  fame  was  read, 
the  Houfe  ordered,  That  Sir  John  Fenwick  fhould 
be  brought  immediately  before  them  ;  and  that 
no  Perfon  fhould  in  the  mean  Time  fpeak  with 
him,  or  give  or  receive  any  Paper  from  him.. 
And  the  Houfe  further  order'd.  That  the  Lord 
Cutis,  Sir  Henr^  Hobart,  and  Mr.  Norru,  three 
of  their  Members,  lliould  fee  their  Order  exe- 
cuted. 

And  in  the  mean  Time  adjourned  to  the  After- 
noon. 

About  five  a  Clock  in  the  Afternoon  Sir  John 
Fenwick  was  brought  with  a  ftrong  Guard  (which 
the  Lord  Cults  had  taken  Care  for)  to  the  Houfe  ; 
and  being  brought  to  the  Bar,  Mr.  Speaker  fpake 
to  him  thus : 

Mr.  Speaker.  Sir  John  Fenwick,  the  Houfe  un- 
derftand  that  you  have  fhew'd  fome  Inclinations 
to  make  a  Difcovery  of  the  Defigns  and  Praftices 
of  the  Enemies  of  the  Government ;  you  have  now 
an  Opportunity  to  do  it  ;  and  the  Houfe  require 
it  from  you,  that  you  make  a  full  and  ample  Dii- 
covery  of  all  you  know  of  that  Matter. 

Sir  John  Fenwick.  Mr.  Speaker,  I  fuppofe  the 
Houfe  is  not  ignorant  of  my  Circumftances.  I 
am  indifted  of  High  Treafon,  and  have  been  ar- 
raigned :  What  I  have  done  to  fcrve  the  King 
and  Nation  his  Majefty  knows,  it  hath  been  com- 
municated to  him  by  his  Privy-Council.  I  do 
not  know  but  what  I  fay  may  hurt  my  fejf ;  and 
therefore  I  defire  that  I  may  have  fome  Security 
for  my  felf,  and  I  am  willing  to  tell  the  full  of 
all  1  know. 


Mr.  Speaker.  Sir,  if  you  pleafe  to  withdraw  for 
the  prefent  the  Houfe  will  fend  you  their  Plea- 
fure.  . 

Sir  John  Fenwick  withdrew.  Was  called  in  again. 


Paul  Beley^ 


*  Mr.  Speaker.  Sir  John  Fenwick, 
fince  you  withdrew,  the  Houfe  have  Efn"" 
confider'd  of  what  you  faid  at  the  Bar, 
They  do  not  think  what  you  faid  is  an  Anfwer  to 
what  they  require-,  they  do  expeft  a  full  and  can- 
did Confefiion  from  you  of  what  you  know  ;  and 
they  think  that  the  beft  Way  for  you  to  obtain 
the  Favour  of  the  Houfe  is  to  deal  ingcnuoufly 
with  them. 

Sir  John  Fenwick.  Sir,  I  am  in  the  Hands  of  the 
Law,  and  I  would  not  do  any  Thing  that  his  Ma- 
jefty might  be  angry  with  me  ;  for  I  do  not  know 
it  is  with  his  Majefty's  Confent  :  I  have  acquaint- 
ed him  fully  with  all  I  know  of  the  Matter  ;  this 
is  all  the  Account  I  can  give  you  at  this  Time. 
'Tis  a  dangerous  Point  that  I  am  under  ;  I  know- 
not  but  I  may  come  to  my  Trial  in  a  few  Days ; 
and  what  I  may  fay  may  rife  up  againft  me  in  a 
Court  of  Judicature  :  I  humbly  propofe  it  to  the 
Houfe,  if  they  do  not  think  it  a  hard  Cafe  for  me 
to  make  any  Confefiion  here,  when  his  Majefty 
hath  all  that  I  know.  I  fhall  be  very  ready  to  do 
what  this  honourable  Houfe  pleafes  to  command 
me  -,  but  I  defire  this  Houfe  will  confider  my 
Circumftances  ;  I  would  not  offend  the  King,  nor 
offend  this  Houfe. 

Thereupon  Mr.  Speaker  again  fpake  to  him  to 
withdraw.  And  being  withdrawn,  the  Houfe  de- 
bated, whether  they  fhould  acquaint  him  with 
their  having  thofe  Papers  of  Information.  But 
they  did  not  think  fit  to  do  it  for  this  Reafon,  be- 
caufe  they  thought  thofe  Papers  were  a  Contri- 
vance, and  made  by  others  for  him  ;  and  that  the 
beft  Way  to  get  the  Truth  out  of  him  would  be 
for  him  to  tell  his  own  Story.  Befides,  if  the 
Houfe  fhould  let  him  know  they  had  thofe  Papers, 
he  would  only  refer  to  thofe  Papers,  as  he  had 
lately  done,  when  he  was  examined  by  the  King 
and  Council. 

'Twas  alfb  debated,  whether  there  fhould  be 
any  threatning  Words  ufed  towards  him  ;  but 
they  thought  that  not  proper  •,  for  his  Confef- 
fion  ought  to  be  free  and  natural.  It  was  al- 
fo  debated,  whether  they  fhould  take  Notice 
of  his  Majefty's  Confent  -,  but  that  was  not 
thought  fit,  being  thought  'derogatory  to  the 
Privileo;es  of  the  Houfe.  So  the  Houfe  order- 
edjhim  to  be  called  in  again  ;  and  Mr.  Speaker  de- 
livered the  Senfe  of  the  Houfe  to  him  in  thefe 
Words. 


Sir 


1 6^6,         Proceedings  againji  Sir].  Fenwick,  Bar.  &:c         ^'t 


S':i-  John  Fenwick  at  the  Bar, 

Mr.  Spetthr.  Sir  JoJxi  Faizvick,  the  Houfe  has 
confidered  of  what  you  have  faid,  to  excufe  your 
making  a  Difcovery  of  your  Knowledge  of  the 
Defigns  and  Praflices  of  the  Enemies  of  the  Go- 
vernment -,  and  they  think  what  you  ftand  upon 
is  only  an  Excufe  ;  they  think  you  have  no  Rea- 
fon  to  apprehend  the  King  fhould  be  angry  with 
you  for  making  any  Difcovery  to  this  Houfe,  this 
being  the  proper  Place  to  enquire  of  all  Things 
that  do  relate  to  the  King  and  Government,  efpe- 
cially  his  Majefty's  Safety  5  and  you  ought  to 
difcover  to  them  what  you  know.  As  to  what 
you  ftand  upon,  that  you  fhould  not  be  preju- 
diced by  what  you  difcover  here,  I  am  command- 
ed to  tell  you,  they  do  take  Notice  by  what  you 
have  faid  here,  that  you  have  already,  notwith- 
ftanding  what  you  fay,  difcovercd  it  to  the  King 
and  Council  :  And  they  command  me  to  tell 
you,  that  you  have  no  Rcafon  at  all  to  apprehend, 
that  you  fliall  fuffer  any  Thing  if  you  make  a  full 
and  free  Difcovery  here ;  no  Man  that  ever  did  fo, 
and  dealt  candidly  with  this  Houfe,  ever  did  :  'Tis 
in  your  Pov/er  to  deferve  the  Favour  of  the  Houfe ; 
'tis  requir'd  by  the  Houfe,  that  you  make  a  Dif- 
covery ;  and  this  is  the  lafl  Time  that  you  are  like 
to  be  asked  to  do  It. 

Sir  Joh?!  FciKvick.  Mr.  Speaker,  I  know  not  what 
Anfwer  to  make  to  this  Houfe  ;  I  would  not  wil- 
lingly offend  it  ;  what  I  have  informed  the  King 
of,  is  a  great  deal  ;  and  a  Man  would  have  fome 
little  Time  to  recollefl  himfelf ;  and  I  have  been 
kept  a  i'ery  clofe  Prifoner,  and  had  no  Convenien- 
cy  of  Pen,  Ink,  and  Paper  ;  'tis  hard  to  remem- 
ber juft  of  a  fudden  ;  and  I  would  willingly  be  fe- 
cure,  his  Majefty  will  not  be  angry  with  me.  I 
was  in  hopes  that  his  Majefty  would  have  inform- 
ed the  Houfe  himfelf ;  he  hath  all  that  I  know  •,  my 
Circumftances  are  hard,  I  am  in  danger  every 
Day  to  be  tried,  and  I  defire  to  be  fecured,  that 
what  I  fay  fhall  not  rife  up  in  Judgment  againft 
me  •,  'tis  hard  to  make  me  to  accufe  my  felf  under 
thefe  Circumftances,  and  very  hard  to  put  me  on 
it  now. 

Mr.  Speaker.  As  to  what  you  fay  relating  to  tlie 
Fear  of  his  Majefty's  DJfpleafure,  and  the  other 
Excufe,  you  have  had  your  Anfwer  already.  As 
to  what  you  fay  relating  to  Time,  if  you  will  now 
declare  what  you  know  and  remember,  the  Houfe 
will  take  it  into  Confideration,  whether  they  will 
give  you  farther  Time  to  make  up  the  reft. 

Sir  John  Fenzvick.  Sir,  his  Majefty  hath  all  exaft- 
ly  -,  'tis  impoftlble  for  me  to  inform  you  of  it  with- 
outaccufing  my  felf:  I  do  not  really  know  what  to 
ask  but  a  little  Time,  if  they  would  pleafe  to  give 
it  me. 

Mr.  Speaker.  Sir,  you  know  already  what  the 
Houfe  requires  of  you. 

Sir  John  Fefrxick.  I  do  :  But  'tis  no  Excufe  that  I 
have  made  :  What  I  have  told  is  Truth,  to  the  beft 
of  my  Knowledge  :  I  am  not  very  good  at  Speak- 


confidered  what  you  ftood  upon  wher  you  were 
here  Lift,  that  your  Memory  w:.s  b.;o,' and  that 
you  defired  Time  •,  but  the  Houfe  think  it  a  Mat- 
ter of  great  Moment  ro  the  K.,r,g  and.wjvp'e  Na- 
tion, that  thofe  that  are  their  Enemies  ^loiiid  be 
diicover'd  as  foon  as  polTibJ.- ■,  and  .his  be:ng  a 
Matterwithin  your  Knowledg,,  the  Houfe  do  not 
think  fit  to  give  you  Time  y  but. if  they,  find  by 
your  Difcovery,  that  you  deal  candidly  and  ing^- 
nuoufly  with  them,  and  have  told  them  .ns  -much 
.as  you  know  upon  your  Memory,'  they-v.i!]  con- 
fider  of  your  Requcft  of  giving  you  Time  tor  the 
reft. 

Sir  John  Fenwick.  When  firft  I  fpake  to  the  Privy- 
Counfellor,  Ipropos'd  it  to  him,  whether  I  micht 
have  a  Pardon  without  being  an  Evidence  againft 
any  Man  ;  and  in  that  Cafe  I  would  ferve  the  King 
fo  as  to  tell  him  all  that  I  knew.  It  was  upon 
Honour  that  I  did  it  to  him,  and  lie  took  the 
Words  in  Writing  from  me,  and  lent  them  to 
the  King  in  Flanders.  The  King's  Anfwer  was. 
That  he  made  no  Objeftion  as  to  my  being  an  Evi- 
dence, nor  his  giving  me  a  Pardon  ;  but  ijliat  I 
could  exped:  no  Pardon  till  te  knew  what  I  could 
lay  :  Upon  that,  I  Wr.s  incouragcd  to  do  what  I  did 
for  his  Majefty's  Service  ;  and  \  have  found  in  all 
my  Bufmefs  fince,  whatever  I  do  or  fay,:ithe.  Ari- 
fwer  is,  'Tis  not  fatisfadory,  and  I  am  where  I 
was.  When  this  v/as  done,,  there  v/asa  Meffage 
fent  to  me  from  the  Lords  Jaftiees,  That  .this  was 
not  fatisfadlory,  and  I  muft  tell  all  I  know  :  Now 
when  a  Man  bath  told  all  he  knows,  and  this  muft 
ftill  be  the  Anfwer,  'tis  very  hard.  The  King's 
Anfwer  was.  That  I  fhould  more  fully  make  good 
what  I  had  faid.  Sir,  I  did  afterwards  explain 
what  I  had  informed  that  honourable  Perfon,  and 
ftill  it  was  not  fatisfaftory.  I  hope  I  Ihall  not  find 
this  from  this  honourable  Houfe  :  I  am  upon  my 
Life,  and  I  hope  this  Houfe  will  confider  of  it  : 
I  know  this  Houfe  is  good  Security  if  I  had  it; 
but  till  I  have  it,  I  am  under  thefe  Circumftan- 
ces, and  I  may  at  laft  be  told  all  is  not  fatisfa- 
ftory  :  I  defire  the  Houfe  will  pleafe  to  confider 
of  it. 

yix.  Speaker.  Sir,  you  know  the  Pleafure  of  the 
Houfe,  you  know  what  they  require  of  you. 

Sir  John  Feniv'ick.  I  am  very  unwilling  to  offend 
the  Houfe  ;  but  thefe  are  very  hard  Circumftances, 
to  be  told,  when  I  have  done  all  I  can,  'tis  not  fa- 
tisfadlory. 

Mr.  Speaker.  Sir,  you  know  vvhat  the  Houfe 
does  expedl  •,  you  muft  either  give  them  Satisfo- 
£lion  in  it,  or  withdraw. 

Aceordingl-j  he  zvithdrew. 

And  a  Motion  was  made  for  Leave  to  bring  in  a 
Bill  to  attaint  Sir  John  Fenwick  of  High  Trealbn  ; 
and  after  a  Debate  thereupon,  the  Houfe  di- 
vided. 


Yeas — -179. 


Noes- 


.6r- 


ing  •,  and  if  I  might  have  a  little  Time,   I  fliall  do         So  it  paffed  in  the  Affirmative. 


what  they  pleafe  to  command  me. 

Mr.  Speaker.  If  that  be  all  you  have  to  fiy,  if 
you  pleafe  to  withdraw,  you  fiiall  know  the  Plea- 
sure of  the  Houfe. 

Sir  John  Fenwick  withdraws.     Is  called  in  ai^ai}^. 

Mr.  Speaker.  Sir  Jchn  Fenwick,  this  Houfe  hr.ve 
ToL.  V. 


Liinee  9  dae  Novembris,   i6g6. 

The  Bill  for  attainting  Skjohn  Fenwick  of  High 
Treafon  was  prefented  to  the  Houfe  •,  and  after  a 
long  Debate  offeveral  Hours,  the  Queftron  was 
put  for  the  lecond  Reading  of  it  ;  whereupon  the 
1  ]oufc  divided. 


G 


.  eas 
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Yeas. 


196. 


Noes— 104. 


So  it  pafled  in  the  Affirmative,  and  Friday 
Morning  was  appointed  for  it. 

The  fame  Day  the  Houfe  order'd,  That  Sir  John 
Fenwick  fhould  have  a  Copy  of  the  Order  for  read- 
ing the  Bill  the  fecond  Time,  and  a  Copy  of  the 
Bill ;  and  that  he  fhould  be  allow'd  Pen,  Ink,  and 
Paper. 

And  further  order'd.  That  Mr.  Attorney  Ge- 
neral, and  Mr*  Solicitor  General,  fhould  prepare 
and  produce  the  Evidence  againft  him  on  Friday 
Morning. 

And  Mr.  Speaker  this  Day  acquainted  the 
Houfe  that  he  had  received  a  Letter  from  Mr. 
Fuller,  which  he  thought  fit  to  acquaint  the 
Ploufe  with  -,  but  upon  a  Queftion  for  reading  of 
it,  it  pafTed  by  a  very  great  Majority  in  the  Ne- 
gative -,  fo  that  there  was  no  Divifion  upon  that 
Matter,  but  the  Letter  was  writ  in  the  Words 
following :  .     . 

Sir, 

IPrefinne  that  m  Perfon  whatever,  in  the  Intereft 
of  the  prefent  Govent77ient,  hath  been  more  aBually 
engaged  with  Sir  John  Fenwick  than  my  felf,  it  be- 
ing my  Fortune  feveral  "Times  to  bring  Letters  to  him 
from  the  late  King  and  ^een  at  St.  Germains,  and 
to  carry  his  Anfwers :  1  have  alfo  been  with  him  at 
private  Confults  of  the  late  King's  Adherents,  as  my  In- 
formations affert ;  fo  that  if  I  may  beferviceable  to  the 
detecting  his  Treafons,  IfJoall  be  very  ready  toferve  the 
Government,  and  to  demonflrate  my  Integrity. 

I  am.  Sir,  ,  tr.;,,- 


,  'iH  ^on 


Your  Honour's  moft  humble    ' 
and  devoted  Servant, 


•?  ;> :  _  _      "  •"■:■    ,'.;■•: V'7v    Jf^-Fuikr. 

Martis  10  die  Novejnhris,  1696. 

Sir  John  Fenwick  fent  the  Speaker  a  Letter  in 
thefe  Words. 

Sir,  Newgate,  Nov.  10. 

IJVould  have  addreffed  tnyfelf  in  the  humbleft  Man- 
ner I  could  to  the  Honour  able  Houfe  of  Commons, 
from  whofn  I  received  a  Copy  of  a  Bill  againfl  me  with 
their  Order  ;  but  7ny  Keeper  will  not  carry  any  Paper 
from  me  but  to  your  felf,  to  whom  I  durfl  not  prefume  to 
fend  a  Petition  to  deliver  for  me.  Therefore  1  beg  the 
Favour  you  willpleafe  to  acquaint  the  Houfe,  that  it  is 
my  humble  Petition  to  them.  That  they  would  give 
Leave  for  jny  Counfcl  Sir  Francis  Pemberton,  Sir 
Thomas  Powis,  and  Sir  Bartholomew  Shower,  to 
come  to  me,  with  my  Solicitor,  Chriftopher  Dighton, 
to  advife  with  alone.  The  Keeper  will  notfo  much  as 
let  me  fend  the  Copy  of  the  Bill  and  Order  to  my  Solici- 
tor, fo  it  is  of  710  UJe  to  me :  I  humbly  beg  they  will 
pleafe  to  give  Order,  that  I  7nay  have  all  Affifiance 
that  is  neceffar^  for  ;«f ,  and  that  you  will  paidon  this 
Trouble fro7n.  Sir, 

Your  mofl  humble  Servant, 

John  Fenwick. 

Upon  this  Letter  they  did  readily  order  that  he 
lliould  be  allowed  two  Counfel  to  make  his  De- 
fence, and  that  they  rr.'ght  be  alone  with  him  -, 
and  after  fome  Debate,  did  give  Leave  that  he 


might  have  the  Solicitor  he  defired,  though  it  v/ar. 
faid,  his  Solicitor  was  a  very  great  Jacobite  ;  and 
it  was  infinuated,  that  he  was  fulpeded  to  be  con- 
cern'd  in  the  Efcape  of  Goodman  ;  but  it  was  alio 
faid,  that  he  had  been  made  Ufe  of  as  his  Solicitor 
to  prepare  for  his  Trial,  and  before  that,  in  other 
Matters,  and  fo  that  it  might  not  be  thought  that 
there  was  any  Hardfliip  upon  him,  in  tliac  Refpecr, 
the  Houfe  thought  fit  to  allow  Mr.  Dightvn  to  be 
his  Solicitor.  ,.<   ^,„  -; 

'        ■      Joins  12  die  Novembiis,    iCcjC. 

A  Petition  was  prefented  from  Sir  John  Fen- 
wick, as  follows :  '  ' '      ■      •,      , 

To  the  Honourable  the  Kuigbts,  Citizens,  and 
BurgeJJcs  in  Parlianmit  afjembled,  .  ■  , 

The  humble  Petition  pf  Sir  John  Fenwick,  Bar- 

Sheweth, 

THAT  there  being  a  Bill  of  Attainder  brought  into 
this  Houfe  for  the  Attainting  of  your  Petitioner 
of  High  Treafon,  ayid  your  Petitioner  is  aajifd.  That 
there  are  ma7iy  weighty  Reafons  to  be  offered  againfl  the 
faid  Bill ; 

Tour  Petitioner  therefore  7710ft  humbly  prays.  That 
your  Ho7iours  will  be  pleafed  to  hear  Kvn  by  his 
Cou7ifel  againfl  the  Pafjing  of  the  faid  Bill  at  the 
Bar  of  this  Honourable  Houfe  j  and  to  appoint 
fuch  Ti7ne  for  the  fa7ne,  as  to  your  Honours  JJ:i all 
fee77i  meet.  And  your  Petitioner  fhdl  ever 
pray.,  &c, 
^ '  J.  Fei^wick. 

'   Which  Prayer  of  his  Petition  was  granted. 
^  Veneris  12  die  Nove7nbris,  1696, 

Sir  John  Fe7iwick  was  brought  to  the  Houfe  (by 
Order)  from  the  Prifon  of  Nezvgate  ;  and  there 
being  a  very  great  Company  of  Strangers,  both 
in  the  Lobby  and  Speaker's  Chaniber  ;  and  the 
Houfe  being  full  of  Members,  to  prevent  the 
Inconvenience  that  fuch  a  Number  of  People 
crouding  in  might  occafion,  the  Lobb^  was  or- 
dered to  be  cleared  of  all  Perfons  that  were  noc 
concerned,  and  alfo  the  Speaker's  Chaniber,  and 
that  the  Back-door  of  the  lame  fhould  be  lock'd, 
and  the  Key  laid  upon  the  Tabic  :  But  it  having 
been  faid,  that  the  Lords  did  admit  the  Members 
of  this  Houfe  to  hear  their  Debates  ;  there  was 
private  Intimation  given  the  Serjeant  to  let  them 
remain  in  the  Speaker's  Chamber,  when  others  were 
remov'd. 

ThenSirJo/'wFc'W'ZC'zV/^'was  order'd  to  be  brought 
to  the  Bar  :  But  it  being  a  Proceeding  of  that  Na- 
ture, that  none  of  the  ancienteft  Members  could 
give  a  Precedent,  it  was  necefTary  to  fettle  fome 
Preliminaries  ;  and  the  firft  Queftion  that  was 
moved,  was,  Whether  the  Mace  ought  to  lie  up- 
on the  Table  when  Sir  John  Fen-ivuk  was  in  the 
Houfe,  or  whether  the  Serjeant  ought  not  to  ftand 
by  him  with  it  at  the  Bar  .'' 

Mr.  Smith.  Sir  John  Fen-Zuick  being  a  Prilbner, 
the  Mace  ought  to  be  at  the  Bar,  and  then  r.o 
Member  can  Ipeak. 

Mr.  Boyle.  This  Hearing,  of  any  Thing  I  can 
think  of,  is  mofl  like  the  Hearing  of  an  Elccliion  ;. 
and  then  the  Mace  is  upon  the  Tabic,  and  every 
one  has  Liberty  to  fpeak  and  ask  Queitions. 

Mr, 


1 6^6.       upon  a  Bill  ofjttamder  for  H igli  Treafon. 


^,    ,  *  Mr.  Chanc.  of  Excheq.  The  Mace 

'.Moiuaoue.       ^"S'^'^  ^^^  '^°  ^^  HP°"  ^^'^  Table,   be- 
^  cauCe  he  is  a  Prilbner  :    TheSherifts 

of  Loudon  can't  have  hhn  in  Cuftody  here,  and 
\'o  they  deliver  him  into  Cuftody  of  the  Ser- 
jeant. 

Mr.  J.  Ho'^'e.  That  Argument  would  be  good, 
if  he  could  not  be  in  Cuftody  of  the  Serjeant  un- 
lefs  he  had  the  Mace  in  his  Hand. 

'Mv.Broiherton.  The  Mace  ought  to  be  upon  the 
Table,   becaufe  the  Bill  is  to  be  read. 

Mr.  Cbr.  Mv.fgrave.  The  Mace  ought  to  be  up- 
on the  Table.  Never  any  Bill  was  read  but  the 
Mace  was  upon  the  Table. 

Coh  Grairjile.  If  the  Mace  be  not  upon  the  Ta- 
ble, it  would  be  a  great  HardOiip  to  the  Mem- 
bers that  they  cannot  fpeak,  and  a  great  Hardfliip 
upon  the  Priibner  that  he  can't  afk  any  Queftions 


The  longeft' Examinations  that  I  rememb;r  was 
of  the  Admiralty,  and  then  the  Queftions  were 
aflced  by  the  Chair.  For  the  Inftance  of  my  Lord 
Torrington,  'tis  true,  he  had  not  the  Mace'  with 
him,  buthe  came  at  hisown  Rcqueft,  he  came  to 
give  you  an  Account  of  his  Proceedings  ;  and  in 
that  Cafe  not  a  Queftion  was  afl<ed  by  any  Mfin- 
ber  -,  any  Member  hath  Liberty  to  propofe  any 
Queftion,   but  it  muft  be  afked  by  the  Chair. 

Afterwards  the  Queftion  was  put,  and  it  paffed. 
That  S\v  John  Fenivick  fhould  ftand  with  the  Mace 
at  the  Bar. 

Then  a  Queftion  arofe  aboxit  reading  of  theBilf: 
Some  Gentlemen  faid,  it  could  not  be  read  when 
the  Counfel  was  prefent,  for  the  Mace  would  be 
off"  the  Table  -,  fand  they  feemed  to  be  under  a 
Difficulty  by  having  paiTed  the  laft  Queftion  \) 
others  faid,  it  was  not  neceilliry  to  read  it  whilii 


My  Lord  Torrington  was, brought  Prifoner  from     Sir  John  Fenzvick-W^s  prefent,  he  having  had  a  Co- 
""  '  '  -.      ~     .         "        py  of  it -,  but  at  laft  it  was  thought  reaibnable,  it 

being  in  the  Nature  of  a  Charge  upon  him,  that 
it  fliould  be  read  to  him  when  "prefent  with  his 
Counfel  ;  and  'twas  fiid,  it  was  done  fo  in  the 
Cafe  of  Inditlments,  tho'  Copies  were  delivered 
to  them  :  But  it  ftiould  be  read  only  ds  a  Matter 
of  Form,  as  a  Charge  to  which  he  was  to  anf\<'er  ; 
but  it  could  nor  be  reckoned  a  fecond  Reading,  ac- 
cording to  the  Rules  of  the  Houfe,  theMace  being 
off^cheTable ;  and  therefore  it  fliould  be  read  again 
when  the  Counkl  and  he  was  withdrawn. 

And  it  was  faid,  that  the  Journals  did  take  No- 
tice,  that  in  feme  Cafes,  as  in  the  Cafe  or  an  ad- 


the  Tcxvei;  and  upon  Account  of  his  Quality  the 
Houfe  did  not  let  him  go  to  the  Bar  :  But  while 
he  was  in  the  Houfe,  the  Mace  was  upoa  the  Ta- 
ble, and  he  gave  an  Account  of  the  whole  Cam- 
paign ;  and  every  Body  was  at  Liberty  to  afli.  what 
Queftions  they  pleafed.  "   ■ 

^    .  ^,  *  Mr.  Jtt.  Gen.     The  Matter  is  very 

*  Sir  Tho.  1  T     t  •    1    5  •  rr 

Trevor  "^^  '  ^  ^  think  tis  necellary  you  re- 
folve  upon  the  Method  before  you  call 
in  the  Counfel,  that  you  may  acquaint  the  Coun- 
fel with  it .-  I  think  it  not  proper  that  the  Mace 
fhould  be  upon  the  Table,,  becaufe  he  is  a  Pri- 
foner ;  though  it  may  not  be  neceftary  that  the 


Serjeant  fliould  have  it  upon  his  Shoulders  all  the    journed  Debate,  fome  Bills  had   been   read  four 


Time,  but  he  may  eafe  himfelf.  I  believe  you 
will  aflv  Sir  John  Fenivkk  what  h^  has  to  fay,  but 
no  Queftions  to  make  him  accufe  himfelf :  And  I 
humbly  propofe  it  to  you,  that  after  the  Counfel 
is  called  in,  they  may  open  the  Nature'pf  dieEvI- 
dence  againft  Sir  John  Fenwick  ;  and  then',  Whe- 
ther you  will  permit  them  to  go  on,  or  they  fliall 
withdraw,  and  the  Houfe  will  conftder  what  Que- 
ftions fhall  be  ai"ked. 

Col.  Mordaunt.  I  hope  the  Queftions  will  be  ta- 
ken down  upon  a  Paper  by  the  Speaker,  and  then 
read  to  us,  that  we  may  fee  if  they  be  right,  and 
fo  afked  by  the  Speaker. 

Sir  JFiH,  IVUUcuns.  If  the  Mace  is  not  upon  the 
Table  our  Mouths  are  muzzled  :  We  ire  in  the 


Times;  and  foit  was  agreed,  and  that  Difficulty- 
was  folved. 

And  the  Serjeant  took  theMace,  and  brought 
Sir  John  Fenwick  to  the  Bar  ;'  a.nd"Counfel  was  ad- 
■ihitt;ed  for  him,  and  for  the  Bill,  'vlz^^'    .^, 

Mr.S.erjeant  Gould,   King's.  Serjeant,  pjid  Mr^Re- 
/prder  Lovel,  likewife  King's  Serjeant.     And  Sir 
Thomas  Powis,  a?id  .S/V  Bartholomew  Shower, 
/w  iSfr  John  Fenv.'ick.     -.-      .,  „•■  ;>     - 

And  Mr.  Speaker  opened  the  Matter  thus. '  '^, 

Mr.  Speaker.  Sir  John  Fenwid;  the  Houfe  Iiave 
received  Information  that  you  have  been  in  a  hor- 


Nature  of  Judges  •,  and  fliall  we  pafs  a  Vote  that     rid  Confpiracy  againft  the  Life  of  his  Majefty,  and 
the  Judges  ihall  not  afk  any  Quellions  ?  for  bringing  in  a  French  Force  to  invade  this  King- 

Sir  27jc.  D}iv.  I  can't  be  informed  v/ithout  aflc-     dom,  that  you  have  been  indicted  thereof;    and 


ing  of  Queftions  :  I  know  not  whether  you  are  a 
Houfe  without  it,  without  having  the  Mace  upon 
the  Table.  And  will  you  aft  in  your  higheft  Ca- 
pacity without  being  a  Houfe .''  I  do  not  know 
how  it  was  when  the  Lord  Torrington  was  here ; 
but  when  the  Duke  of  Leeds  was  here,  the  Mace 
was  upon  the  Table. 

Mr.  Bcyle.  I  v/ifli  you  had  appointed  a  Com- 
mittee to  have  fettled  the  Preliminaries,  and  that 
the  Bill  had  not  been  brought  in  at  all  ;  what  they 
labour,  as  a  Matter  to  avoid  Delay,  may  occafion 
more.  For  though  when  you  carry  the  Mace  to 
the  Table,  no  Member  fhould  have  the  Liberty 
to  fpeak,  yet  any  Member  hath  Liberty  to  defire 
that  the  Counfel  may  withdraw,  and  then  they 
muft  withdraw,  and  the  Mace  muft  be  brought 
upon  the  Table. 

Mr.  Chanc.  of  Excheq.  That  Gentleman  is  cer- 
tainly in  the  right :  But  I  think  the  Mace  muft  not 
be  upon  the  Table  till  when  the  Prifoner  is  here  ; 
and  I  think  the  Qtieftions  muft  beafked  by  the  Chair. 
Vol.  V.  1 


they  have  confidered  the  Nature  of  the  Crime  with 
which  you  ftand  charged,  and  how  dcftruftive  it 
would  have  been  (if  it  had  fucceeded)  to  the  very 
Being  of  this  Kingdom  ;   and  therefore,   that  you 
may  not  go  unpunifhed,  if  you  are  guilty,  have 
ordered  a  Bill  to  be  brought  into  this  Houle  to  at- 
taint you  for  High  Treafon,  which  hath  been  once 
read,  and  will  be  now  read  to  you  at  the  Bar  ;  and 
then  you  will  hear  the  Evidence  againft  you,  and 
have  Liberty  to  make  your  Defence;  And  though 
you  cannot  claim  any  P..ight  thereto,  thisLIonfe  (to 
fhew  how  ready  they  are  to  favour  you,  in  giving 
you  any  reafonable  Help  to  make  your  Defence) 
do  allow  you  Counfel  to  afTift  you  therein  ;    and 
having  granted  you  this  their  Favour,   they  do 
expeft  chat  vou  will  make  a  o-cod  Ufe  of  it.    I  am 
likewife  to  acquaint  thofe  that  are  yourCounreJ, 
that  th  s  Houfe  do  reckon  their  own  Prudence  will 
lb  guide  tl-,ei-ii,  as  not  to  give  any  juft  Offence  to 
this  Houfj  ;    and  that  they  will  noc  be  allowed  to 
queftion   tjie  Fo-.vcr  of  Parliaments  to  pafs  Bills 
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of  Attainder,  when  they  judge  it  requifitCi   of    the  King,  and  fubverting  the  Government,  and 


which  this  Houfe  is  more  proper  to  judge  than 
any  private  Perfon,  and  therefore  they  will  not 
allow  you  to  debate  that  Point. 

Let  the  Bill  be  read. 

[Clerk  of  the  Houfe  of  Commons  reads.] 


[ti^ErrajS  »»iL*  John  Fenwick,  iBact-  toajJ, 
upon  tljc  Catl)0  of  George  Porter,  (Erq-, 
anU  Cordel  Goodman,  dScnt-  at  tljC  x>ti-- 
ftons  o£  Oyer  anti  Terminer  l)clO  fo?  tlje  Citp  of 
London,  on  t(;c  28tIj3Da?  of  May,   1696.  (nmcteO 
of  11?ig;lj  'SEicnfon,  in  tompaffnig  ano  tmaginins  tlje 
SDeatlj  ano  3Dcfti-uction  of  lji0  a^ajEKp,  anti  aH^cnntr 
to  Ijiffi  (fncni(c!3,  li?  tonfultnig  anD  aijccting  toitlj  ic-- 
Ijcral  ^\ufonjJ  (toljcrcof  fomc  Ijatie  lictn  alccaDp  Sit- 
tainrtO,  anO  otljcca  not  pet  lijougljt  to  tljciu  ^n&l 
foj  tljc  faiJ  tlfcafon)  at  fciicral  9^£ctingi3,  to  fenD 
Robert  Charnock,  fintc  attaintct)  ant)  fjCCtlltcD  foj 
l?ifflj  'arcafon,  m  confpicinti  to  affaffinate  IjifS  9©a= 
jcap'0  S)acL-cD  l^crfon  (toljom  (f  otJ  long  pjcfcctiO  to 
fljE  late  Mxi'.x  James  in  France,  to  intiitc  nnti  mcou= 
i-aijc  tijc  French  Sing;  to  inVaCt  tljijs  liingDom  tcitlj 
an  acuuti  jfojtc,  li»  pjonufing  to  jom  toitlj  anO  affitt 
Ijnn  teittlj  a^cn  anD^;ai-iii0  upon  Cuct)  Inliafion.    Slnti 
toljercajs  tljc  faiD  S'it  John  Fenwick  Dit)  obtain  Iji9 
Sl5ajcfli'"!3  iFatiouL-  to  IjaDg  Iji.sJ  'QLuial  DclapetJ  fuoiu 
^imz  to  '(Einic,  upon  lji0  repeated  ^jonufc?  of  ma- 
hing  an  injcnuoufS  at\i3  full  ConfcfCion  of  l)f9  Bnoto^ 
Ictige  of  anj?  SDcCgn  oj  Confpiracv  againtt  ijiss  99a. 
jea^'ss  iDcrfon  0?  (Boticrnmcnt,  anH  of  tljc  fcd'on^ 
iljccEin  concccnct).    anti  toljcrcajJ  Ije  Ija^  fo  fac  abufeO 
U^  ^mUfsi  ijccat  Clcmcnc?  anti  31ntiulgEnc£  tljere. 
in,  t^at,  InftraD  of  niafeing  fuel)  ConfcUion,  t)C  Ijatlj 
contciljcti  arm  fojmcft  falfe  anti  fcaittialougf  paperjj  ajx 
IjiiS  31nfojniationjJ,  wactting  on  t^e  JFiUElitji  of  UMe-- 
ral  ilioble  Peer0,  Biti£r0  g^cinbtt?  of  t{)£  ^oufe  of 
ConimonsJ,  anu  otfjccsf,  onlg  lig  ^^eacfap  ^  ano  con-- 
tcitJing  tljcccbp  to  untcrmine  t^e  ©obccmttmt,  anti 
create  1ca!ouat0  bettoecn  t^e  l^ing  anti  ijijj  S»ub)ect0, 
anti  to  fltac  tl)c  real  Confpiratp.    ano  totecfass  Cor- 
del Goodman,  one  of  tlje  MlitnclTriS  againa  tlje  faiti 
^ic  John  Fenwick  to  pjolic  tljc  fait)  '(Ircafon,  latelp 
ant  ante  tljc  Tclicrnl  %mtG  appointcti  fo2  rtje  '^rlal  of 
tlje  fait!  fe'ir  John  Fenwick,  at  onc  of  Voljiclj  '(EiinesJ 
tIjc  fait!  ^ic  John  Fenwick  Ijati  been  accojtiinglp 
triet),  Ijat)  it  r.ot  been  foj  tljc  cErpcttation  of  tIjc  fata 
5Diftoli£!(c3  fo  often  pjomifeti,  is  toitljtija^wt  ^  fo  t^at 
tljc  faiti  Cordel  Goodman  cannot  be  Ijati  to  gibe  €\)U 
ticnce  upon  snp  Uri'al.    ffic  it  CnactcD  bp  tljc  living's! 
fiI9oaciE,rccncnt?l5aicfti',  bpantitoitlj  tljcaoticc  anD 
Confcnt  of  tljc  2.o?lis3  Spiritual  anD  '(Icnipojal,  anD 
Cominon^  in  tlji^  parliament  affcmblcD,  anD  bp  t^e 
^utljojitp  of  tljc  fame,  lITfjat  tf)e  faiD  =3>(r  John  Fen- 
wick i0  ijcrcbi'  ConliirtcD  anD  SttaintcD  of  Ijiiglj 
'(Irtafon,  anD  tTjnll  I'liffcr  tljc  ^am^  of  aocatl),  anD 
incur  all  jiojfciturc.ci  a^  a  iP>ecfon  attamtcD  of  l^iq^ 
Creafon. 

Mr.  Speaker.  Mr.  Serjeant  Gould,  the  Houfe 
expefts  from  you,  and  Mr.  Serjeant  Lovel,  that 
you  open  the  Evidence  you  have  to  prove  the  Sug- 
geftions  of  the  Bill. 

Mr.  Serjeant  Gotdd.  Mr.  Speaker,  we  are  here  in 
Obedience  to  your  Commands,  to  give  an  Account 
of  the  Charge,  and  likewife  of  the  Evidence  of 
the  Faft,  that  is  againft  this  Gentleman,  Sir  John 
Fenwick.  The  Charge  againft  Sir  John  Fenwick  is 
for  HighTreafon,  and  HighTreafon  of  the  high- 
eft  Degree  -,  'tis  no  lefs  than  a  Defign  of  depofing 


fubjeding  it  to  a  French,  arbitrary,  and  flavifh 
Power,  It  further  charges,  that  in  Profecution 
of  this  Confpiracy,  he  hath  met  together,  with 
feveral  others,  who  have  confulted,  confented, 
and  agreed  together,  to  bring  in  a  French  Army 
upon  us  •,  and  in  order  to  that,  as  a  particular 
Overt- Aft,  it  is  charged,  that  they  contrived  to 
fend  one  to  the  late  King  James  to  bring  in  a 
French  Power  upon  us.  k  is  charged  likewife, 
that  he  confpired  to  levy  War  upon  us,  and  for 
that  Purpofe  did  provide  Piftols,  and  other  war- 
like Arms.  This  I  take  to  be  the  Subftance  of  the 
Charge,  as  laid  in  the  Indictment. 

Now,  may  it  pleafe  you,  Mr.  Speaker,  as  for 
the  Evidence  of  the  Faft  charged  and  alledged  in 
this  Indiftment :  It  is  no  Secret  certainly  to  any 
at  this  Time  of  Day  fafter  fo  many  Trials,  fo 
many  Convidtions,  fo  many  Attainders)  that  for 
fome  Years  laft  paft  there  hath  been  a  wicked  Con- 
fpiracy to  bring  in  a  French  Power  upon  us,  to 
fubvert  this  good  Government,  and  to  depofe  the 
King  ;  but  God  Almighty,  by  fpecial  Providence, 
hath  always  prevented  and  difappointed  them. 
We  know  ever  fince  the  Bufinefs  of  la  Hogue  (in 
which,  even  by  a  Miracle,  God  difappointed  them) 
they  have  been  ftill  reftlefs,  and  have  been  indu- 
ftrious  to  fet  up  again  this  Defign  ;  and  for  this 
nave  plotted  to  bring  in  a  French  Power,  and  have 
not  had  any  Regard  to  the  King's  Mercy  fhewed 
to  them,  and  that  in  palTing  feveral  Ads  of  Par- 
liament, but  have  ftill  perfifted  in  the  fame  De- 


figns. 

As  to  the  Charge  upon  this  Gentleman  at  the 
Bar,  we  (hall  (hew  you  that  in  Time :  In  the  Year 
1694.  for  feveral  Months  there  was  a  Confpiracy 
carried  on,  but  did  not  take  Effed  -,    afterwards, 
in  Time,  I  think  the  Beginning  o^June,  or  latter 
End  of  M?)i,   there  were   feveral  Confuits,   or 
Meetings,  at  the  King's-Head  Tavern  at  the  Up- 
per End  of  Leadenball-flreet,  where  this  Gentle- 
man that  now  ftands  charged  at  the  Bar  was  pre- 
fent  j    there  was  feveral  Gentlemen,  and  among 
the  reft  (as  it  hath  and  will  appear  upon  Evidence) 
there  was  Sir  John  Fenwick,  my  Lord  Montgomer^y 
and  feveral  others,  whereof  Captain  Porter  and 
Goodman  were  there  likewife  prefent :  It  was  then 
propofed,  that  one  Charnock  (fince  executed,  and 
agreed  upon  by  all  to  be  prefent)  fhould  go  over 
into  France  to  the  late  King  James,  to  communi- 
cate to  him  their  Refolution  and  Sincerity  in  being 
ferviceable  to  him  in  levying  War  here  to  depofe 
the  King,  and  fubvert  the  Government ;  who  was 
to  intercede  with  the  French  King,  fo  that  there 
might  be  Forces  fent  from  France.    But  after  this, 
Charnock  (prefent  ftill  this  Gentleman)  comes  and 
propofes  this  Thing  again,  and  tried  whether  they 
were  fincere  and  real  in  their  former  Refolutions. 
To  which  they  all  replied,  and  did  agree  and  af- 
fent,  that  it  fhould  be  done,   and  they  were  very 
zealous  in  the  Matter,  and  the  Forces  were  at  thac 
Time  propofed.   And  what  was  that .''  Why  truly, 
no  lefs  than  8000  Foot,  and  2000  Dragoons  of 
French,  with  an  AlTurance  of  200c  Horfe  from  this 
Country.     Charnock  did  go  into  France,  and  did 
communicate  this  Matter  ;  and  after  he  had  com- 
municated this  Matter  he  came  back,  and  brought 
Anfwer,  that  King  7«'«^^  had  endeavoured  to  an- 
fwer  their  Expedtations,  but  at  that  Time  the 
French  King  could  not  fpare  his  Forces,  but  how- 
ever returned  his  Thanks  to  them. 

2  This- 
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This  palled  on  till  towards  Chtifitnas  laft  ;  then 
comes  over  Sir  George  Barclay  upon  this  Expedi- 
tion, and  there  was  a  CommilTion  prepared  for 
that  Purpofe :  And  as  to  one  Part,  he  brought 
along  with  him  a  Detachment  of  fome  of  King 
Jd/fies's  Guards,  who  was  to  aflaflinate  the  King. 
The  next  Part  was  for  raifing  a  Rebellion  ;  now 
that  fell  to  Sir  John  Fenwick's  Part.  As  to  the  af- 
faffinating  Part,  you  have  had  feveral  Examples 
made  already.  This  we  have  Evidence  to  prove, 
and  if  we  prove  this  Matter  as  we  have  opened  it, 
then  I  think  there  is  no  Perlbn  whatfoever,  but 
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Duty,  and  according  to  the  Order  of  this  Houfe, 
and  then  leave  Sir  Johft  Fenwick  to  make  his  De- 
fence. 

Mr.  Recorder.  Sir,  in  what  I  fay,  I  fliall  endea- 
vour, as  I  ought  to  do,  to  purfue  the  Method  of 
this  Bill:  And  firft,  I  will  take  Notice,  that  it  is 
the  Pleafure  and  Direftion  of  this  Houfe,  that  we 
fhould  attend  this  Houfe  this  Day,  to  produce  the 
Evidence  againft  Sir  John  Fenwick. 

The  Crime  for  which  he  ftands  indldted  is  High 
Treafon:  I  prefume  the  learned  Gentlemen  on  the 
other  Side  will  not  deny,  but  that  the  compafTing 


will  agree  that  this  is  High  Treafon  in  the  higheft     and  confpiring  the  Death  and  Deftruftion  of  the 


Degree. 


Now,  Sir,  here  ftands  our  Matter  :  Here 
was  an  Indiftment  found  according  to  the  Law  you 
made  laft  Seflions  of  Parliament,  by  two  Wit- 
neffes,  to  one  Species  of  Treafon  againft  Sir  John 
FeiriVkk  ;  we  have  one  of  thefe  Witnefles  here  viva 
voce  :  But  Sir  Johfi  Fenwick  hath  protrafted  his 
Trial  by  frequent  Affurancesof  making  a  Difco- 
very,  which  hath  terminated  in  what  you  have 
already  mention'd  in  your  Bill  ;  by  Means  of 
which,  Sir  John  Fenwick  hath  not  been  try'd  ; 
whereas  he  had  been  try'd  in  courfe,  without  thefe 
Applications,  and  found  guilty  :  But  now  he  hath 
had  all  this  Time,  that  Goodman  is  withdrawn  is 
plain,  and  we  think  ('but  that  we  muft  leave  to 
the  Judgment  of  this  honourable  Houfe)  may  be 
reafonably  fuppofed,  by  Contrivance,  to  take  off" 
this  Profecution  of  Sir  John  Fenwick.  For  why  ? 
The  Inference  is  from  a  Fadt  that  we  ftiall  prove 
to  this  honourable  Houfe  :  There  hath  been  the 
like  Attempt  upon  Captain  Porter,  but  Captain 
Porter  hath  been  more  ftedfaft  •,  he  hath  been  fo 
refolved,  that  he  ftood  his  Ground  ;  and,  to  fpeak 
the  Truth,  notwithftanding  he  hath  been  highly 
attempted  :  For  we  ftiall  prove  to  you,  that  one 
Clancj  comes  to  Captain  Porter,  and  tempts  him  to 
withdraw  into  France,  with  Affbrance  of  a  Par- 
don, and  he  hath  Three  Hundred  Pounds  paid 
him  in  Hand,  and  Three  Hundred  more  he  was  to 


King,  is  High  Treafon  ;  and  that  to  endeavour 
it,  or  fhew  it  by  an  Overt-Aft,  to  caufe  a  foreign 
Power  to  invade  the  Realm,  or  to  hold  Correfpon- 
dence,  or  adhere  to  the  King's  Enemies,  is  like- 
wife  High  Treafon  -,  and  therefore  I  fhall  not  trou- 
ble the  Houfe  to  fay  any  thing  to  it  one  Way  or 
another,  becaufe  I  believe  they  will  not  deny 
ic. 

In  the  next  Place  the  Bill  does  take  Notice,  that 
S\r  John  Fenwick  hath  been  indifted  at  the  OldBaily 
in  May,  i6g6.  Sir,  by  the  Law  of  this  Houfe 
of  Parliament  made  laft  Seflions,  no  Man  ought 
to  be  indifted  of  High  Treafon  without  two  Wit- 
nefles ;  purfuant  to  that  Law,  Sir  John  Fenwick 
hath  been  indifted  upon  the  Oaths  of  two  Wit- 
nefles, Captain  Porter  (whom  we  have  here)  and 
Goodt?ian  (whom  we  then  had,  and  he  did  fwear) 
and  upon  the  Evidence  of  thefe  two  Witneflfes  the 
Jury  found  the  Bill. 

We  have  this  farther  Matter  :  For  before  the 
Time  the  Bill  was  prefented  to  the  Grand  Jury, 
there  was  an  Examination  taken  both  of  Porter  and 
Goodman  in  Writing,  and  I  think  it  was  before  a 
worthy  Member  of  this  Houfe,  to  whom  I  ap- 
peal in  this  Cafe,  and  in  thofe  Informations  (if  I 
miftake  not)  the  fame  Informations  they  gave  a- 
gainft  Sir  John  Fenwick,  as  they  gave  againft  Mr. 
Cook;  and  upon  the  Trial  of  Cook  they  were  fworn, 
be  paid  when  he  Ihould  come  into  France,  to  be  re-     and  did  juftify  and  verify  the  Informations  they 


mitted  by  Bills  of  Exchange  :  Befides,  he  was  to 
have  300  /.  a  Year  ;  looT.  from  my  Lord  Jyles- 
hury,  100 1,  from  my  Lord  Montgomery,  and  the 
other  100/.  a  Year  from  Sir  John  Fenwick,  and 
this  to  be  an  Annuity  during  his  Life  :  And  thus 
far  we  fufpeft  Sir  John  Fenwick  may  be  concerned  -, 
for  his  Lady  came  (he  did  not  come  perfonally, 
but  his  Lady  did)  and  gave  her  Honour  and  Af- 
furance,  that  it-  fliould  be  all  performed,  and 
much  more,  if  he  would  withdraw  himfelf 

Captain  Porter  preiently  made  a  Difcovery  of 
this,  and  takes  the  300/.  which  was  paid  down  ; 
upon  this  it  hath  been  fo  far  proceeded,  that 
Clancy  hath  been  indifted  for  it,  and  convifted,  and 
hath  received  Judgment,  and  I  fuppofe  there  hath 
been  Execution  :  We  have  the  Record  of  all  thefe 
Proceedings. 

We  have  this  Circumftance  farther  in  the  Cafe, 
Cwhich  it  is  my  Duty  to  open  to  this  Houfej  to 
fhew  what  Labour  there  hath  been  to  ftifle  the 
Truth  of  the  Fad,  upon  taking  of  Sir  John  Fen- 
wick :  There  was  one  fVebber  taken  with  him,  and 
he  Aid  a  Letter  into  one  Fowl's  Hand,  and  this  was 
to  be  fent  to  my  Lady  Fenwick  ;  and  what  is  the 
Import  of  this  Letter  ?  The  Import  of  it  is  (they 
could  not  prevail  vjithPorter,  as  I  opened  juft  now, 
therefore^  you  muft  influence  the  Jury,  get  two  or 
three  ftout  Jurymen  to  ftarve  the  reft,  for  wc 
have  nothing  elfe  to  depend  upon  :  Thefe  Things 
we  fliall  humbly  offer  to  prove,  according  to  our 


gave  before  :  And  then,  if  you  pleafe,  we  fliall 
call  Witneflies  to  prove,  that  upon  the  Trial  of 
Cook,  Porter  and  Goodtnan  gave  that  Evidence  that 
did  equally  affedl  Sirjohn Fenwick  ffor  he  was  then 
withdrawn,  and  could  not  be  takenj  and  the  Evi- 
dence was,  thztCook,  Sir  John  Fenwick,  with  my 
Lord  Aylesbury,  my  Lord  Montgomery,  Sir  Wil- 
liam Perkins,  Sir  John  Friend,  Charnock,  Goodman 
and  Porter,  were  all  together  at  a  Confuk  efpeci- 
ally  appointed  for  the  carrying  on  thefe  traiterous 
Purpofes  J  they  gave  the  Court  a  great  deal  of 
Trouble,  whether  Goodtnan  was  there  at  that 
Time,  and  they  did  call  fome  Servants  of  the 
Houfe  that  did  prevaricate,  but  the  Court  was 
throughly  fatisfied,  and  it  hath  appeared  more 
plainly  fince,  that  they  did  abufe  the  Juftice  of 
the  Court,  for  that  Goodman  was  undoubtedly 
there.  Sir,  Cook  upon  the  Trial  was  convicted, 
and  had  Judgment  of  Death.  And,  Sir,  he  is 
attainted  -,  but  it  does  not  become  me  to  fay, 
why  he  is  not  executed  :  His  Majefty,  no  doubt, 
hath  great  Reafon  for  it.  But  this  I  may  fay,  being 
prefent  at  the  Trial,  nothing  was  made  more 
plain  •,  and  Sir  John  Fenwick  appeared  to  be  equal- 
ly concerned. 

To  ftiew  Sir  John  Fenwick  is  guilty,  I  crave 
leave  to  add  this,  he  did  withdraw  himfelf,  and 
fled,  and  was  enquired  after  with  Diligence  ;  and 
at  laft  he  was  found. 

Wc 
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We  fhal]  make  good  all  we  have  .,.-;  ..  with, 
by  Evidence  (we  hope)  to  the  Satisflicljon  of  this 

Houfe. 

Mr.  Speaker,  [{  you  fleafe,- Mr.  Baker,  that 
is  Solicitor  for  the  King  in  this  Cafe,  dpes  attend 
at  the  Door  with  all  the  Papers  ;  we  defire  that 
he  may  be  let  in. 

Mr. .Speaker.  Serjeant^  call  in  Mr.  Bak^r.  (IFJnch 
-cuas  done.)  I 

..  Mr.  Speaker.  What  do  you  call  Mr.  Baker  for? 
■  Mr.  Serjeant  Gouhi.  To  give  an  Account  of  this 
Indidment,  for  we  have  a  true  Copy  from  the  Re- 
cord.   " 

Sir  Thomas  Pozvis.  Mr.  Speaker^  finfe  1  am  here 
adigned  Counfel  for  the  Prilbner,  by-  the  Allow- 
ance of  this  Honourable  Houfe,  upon  his  Appli- 
cation, without  my  Privity,   I  crave  Leave  hum- 
bly to  acquj,int  you,  in  Beha^lf  of  my  Client:    I 
rake  it  for  granted,  that  he  is,  I. am  fare  we  tha^ 
are  Counfel  for  him  are,  alittie_furpriled  in  what 
the  King's  Counfel  are  going  about  -,  for  in  Truths 
we  were  nof  aware,  nor  dp  we  find  that  any  No- 
tice was  given  to,  the  Gentleman  at  the  Bar,   that 
there  would  be  any  Proceeding  againfl;  him  by  e>f- 
amining  qf  Witneffes,  or  giving  of  Evidence  y  ^  he 
had  Cit  feemsj  the  Vote  qf  the  Hqufp  lent  to  him, 
and  likewife  a  Copy  of  the  Bill  ;    but  I  could  not 
underfland  that  the  Houfe  had  giveri  Notice  that; 
he  fhould  be  prepared  by  Witnefles,  if  he  had 
any,  or  be  at  Eiberfy  to  produce  ;hefn.    Nor  w;^3 
there  tihe  leafl  Notice  to  him,  that  there  would  be. 
a  Proceeding  againft  him  by  Way  of  giving  Evij- 
dence.     He  did,  .as  I  find,,  huipbly  apply  himfelf, 
by  Petition,  that  he  might  be  heard  by  Counlel, 
againfl  the  pafTmg  of  thp  Bill,  ^and.I  fhall  very 
carefully  obferve  tholi^  Diredf ions, you  gave  us,- 
which  I  hope  we  fhould  not  have  flqod  iij.NeQd  o(, 
but  have  behaved  our  felves  as  becoiiies  us,  anc} 
not  have  drawn  in  Qucflion  the  Power  ,qf  Parliarr 
ments  :     I  never  had  a  Thought  to  do  fuch  a 
thing  •,  but  this  I  humbly  lay  before  you  for  your 
Confideration,  whether,  without  any  Sort  of  No- 
tice, that  I  perceive,  he  had  from  this  Houfe  to 
make  his  Defence  to  any  Evidence,  and  confe- 
quently  there  could  be  no  Need  of  Witneffes  on 
his  Behalf;    whether  you  will  lb  proceed,  unlels 
he  had  had  Forewarning  to  provide  himfelf  other- 
wife  than  by  the  printed  Votes,  which  (I  fuppofe) 
he  had  no  Opportunity  of  feeing  ?    And,  whether, 
within  the  Words  you  are  pleafed  to  acquaint  us 
with,  we  may  be  heard  as  to  the  Reafonablenefs 
of  this  Proceeding,  that  by  and  by  we  mull  crave 
Leave  to  fpeak  unto. 

Mr.  Speaker.  Sir  John  Fenwick  did  petition,  it  is 
true,  that  he  might  be  heard  by  Counfel  at  the 
Bar  againft  pafTing  the  Bill  ;  but  he  likewife  pe- 
titioned for  Counfel  and  a  Solicitor  •,  and  the  An- 
fwer  from  the  Houfe  was.  That  he  fhould  be  al- 
lowed Counfel  to  make  his  Defence. 

Sir  -r/jo.  Pcwh.  Yes,  Sir,  I  have  fecn  the  Order 
of  the  Houfe  ;  and  truly  there  did  not  any  Thing 
occur  from  it  to  me,  that  it  fliould  be'  expefted 
that  he  fliould  produce  Witneffes  -,  for  he  praying 
that  he  might  be  heard  againft  paffing  of  the  Bill, 
and  the  Order  of  the  Houfe  being  that  he  might 
have  Counfel  for  making  of  his  Defence,  I  did  not 
apprehend  that  it  impower'd  us  fo  to  be  prepar'd 
as  to  bring  Witneffes,  efpccially  there  being  no 
Notice  given  to  him  to  bring  Witneffes,  nor  no 
Way  for  him  to  compel  them  to  come  here. 

Sir  Bart.  Shozver.  Mr.  Speaker,  we  do  acknow- 
ledge that  we  are  ib  hr  ready  as  to  offer  fgrne 


Confiderations  againft  the  Pvcaionablenefs  of  the 
Bill,  not  againft  fuch  a  Bill  in  general,  but  againft- 
Sir  John  Fenzvick  in  particular,  and  upon  thoie 
Suggeftions  in  the  Bill  •,  but  in  Refpecl  'of  his 
making  his.  Defence  againft  Matter  of  Faft,  and 
to  anfwer  the  Charge  of  the  Bar,  we  are  hot 
ready.  The  firft  Time  we 
had  Notice  that  Sir  7o/j/7  F«z-  'Note,  rhh  Cr<^er 
wick  ftiould  attend ,  or  be  f "  "'"^f  %  ^"l  '^ 
brought  to  the  Bar,  was  laft  jy„„y-^_  ■  ^  •  ■^-^. 
Night  at  Nine  or  Ten  a  Clock  '       .. 

at  Night  ;  'tis  true,  the  Order  faid  the  King's 
Counfel  fhould  produce  Evidence  for  the  Bill  up- 
on this  Day  ;  but  it  was  not-order'd  that  there 
fhould  be  Evidence  produced  for  Sir  John-Fenzvicky 
or  at  that  Time  that  he  fhould  be  perfohally  pre- 
fent :  We  are  ready,  with  Submiffion,  to  offer 
what  we  have  to  fty  againft  the  pafffng  of  this 
Bill,  upon  the  Suggeftions  made  in  the  Bill,  a.s 
Sir  John  Fenwick^s,  Cale  is  there  reprefented  ;  but 
to  anfwer  therninRefpedt  of  Truth  or  Filfehood, 
that  we  are  not  prepared  to  do  •,  whether  you 
will  hear  them  to  that,  before  you  have  heard 
us,;  in  the:  other  Particular,  that  we  fubmit  to 
you,  '■        \ 

Mr.  Speaker.  Sir,  you  had  Notice  on  Wednefday 
jaft,  that  Sir  Jote  Ff^-o^ic^  fliould  have  Liberty  to 
make  his  Defence  by  Counfel ;  and  if  you'  had 
doubted  whether  he  fhould  be  admitted  to  do  it 
by  Witneffes,  you  might  have  applied  to  have 
known  the.  Pieafure  of  the  Houfe  :  But  if  that  be 
what  you  ftand  upon,  if  you  will  withdraw,  you 
IJl^ll  know  the  Pieafure  of  the  Houfe. 
, ,  Mr.  Sel"j.  Gould,  I  muft  confefs  we  depended  on 
it,  and  expe<51;ed;no  other  Thing  than  the  Bar 
Evidence.  This  was  our  Order,  and  I  appre- 
hended that  the  Petition  meant  the  lame  Thing  : 
For,  as  I  remetnber,  it  was  an  Order  likewife  that 
the  King's  Counfel  fhould  produce  the  King's 
Evidence  :  What  Reafon  was  there  for  that  Evi- 
dence, unlefs  Sir  John  was  to  apply  himfelf  to  an- 
fwer it  i" 

Mr.  Recorder.  I  beg  your  Leave  to  obferve  with 
what  Reafon  the  Counfel  on  the  other  Side  make 
this  Objeftion  -,  when  'tis  the  Import  of  this  Bill, 
that  Sir  John  Fenzvick  is  guilty  of  High  Treafon  : 
And  your  Order  fays,  They  are  to  beheard  againft 
the  Bill,  that  is  to  fiy.  They  are  to  be  heard 
againft  the  High  Treafon  charg'd  upon  him  by 
this  Bill.  Therefore  the  Houfe  did  direft  us  to 
produce  the  Evidence  againft  Sir  John  Fenzvick,  to 
verify  the  Suggeftions  of  this  Bill  :  And  fo  I  can- 
not apprehend  what  can  be  more  proper  at  this 
Time,  but  to  prove  the  Fa£l  againft  Sir  John 
Fenzvick  ;  and  'tis  their  Bufmefs  to  defend  it  as  well 
as  they  can. 

Sir  Tho.  Powis.  What  was  faid  by  the  learned 
Gentleman  on  the  other  Side,  .1  hope,  will  be 
fome  Reafon  why  we  might  be  of  Opinion,  that 
we  fhould  not  have  Occafion  to  produce  Witnef- 
fes :  And  the  Truth  is,  this  Bill  does  no  where  fo 
much  as  lay,  Sir  John  Fenzvick  is  guilty  of  High 
Treafon  ;  and  therefore  Mr.  Recorder  was  under 
fome  Miftake,  when  he  fiiid  the  Bill  charged  that 
he  was  guilty.  The  Bill  does  not  any  where  make 
fuch  an  Allegation  -,  there  is  nothing  but  a  Reci- 
tal that  he  was  indidted  for  luch  a  I'reafon  •,  and 
then  it  recites,  That  whereas  he  had  procra- 
dled  his  Trial  by  fuch  Means,  and  Goodman  had 
withdrawn  himfelf;  (but  it  does  not  fay  with  his 
Privity  ;)  and  then  follows  the  enafting  Part : 
Be  it  Enabled,  &c.  So  that  there  is  no  iuch  Thing 

as 
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as  any  Allegation  that  he  is  guilty,  whereby 
we  could  imagine  that  that  was  the  Faft  or  Que- 
ition  between  us.  We  now  offer  thele  Things 
humbly  to  you,  and  fhall  readily  fubmit  to  what 
you  think  fit  to  do  in  it. 

Mr.  Recorder.  Sir  Tho.  Poivis  fays.  That  Sir  Jobn 
Fenwick  is  not  charged  with  his  doing  any  Adl,  or 
being  guilty  ofHigh  Treafon  ;  but  the  Bill  takes 
Notice  that  he  ftands  indidled  for  it :  Then  it  will 
be  enough  for  us  to  prove,  that  he  ftands  indifted, 
unlefs  the  Houfe  think  fit  to  let  us  go  into  the 
Evidence  of  his  being  guilty. 

Sir  B.  Shower.  We  do  not  oppofe  the  produ- 
cing Evidence  to  prove  the  Suggellions  of  the  Bill, 
and  the  Recitals  of  the  Bill  fpecified  :  But  if  they 
attempt  to  prove  him  adtually  guilty,  by  living 
WitnefTes,  as  they  have  opened  it  here,  that  we 
humbly  beg  Leave  to  oppofe.  But  if  they  think 
fit  to  prove  the  Suggeftions  of  theBill,  that  there 
was  an  Indiftment,  that  there  were  WitnefTes 
fworn,  and  one  is  withdrawn,  and  the  Promifes 
of  making  ConfefTion,  and  his  prevaricating  in 
that  Matter,  we  are  ready  to  make  our  Defence 
to  that. 

Mr.  Speaker.  Gentlemen,  you  muft  .withdraw 
before  you  have  the  Diredions  of  the  Houfe. 
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worded  ;  'tis  fo,  if  they  had  timely  Notice  of  ic  .- 
But  theCounfelat  the  Bar  tell  you,  they  had  no 
Notice  of  this  Order  till  Ten  a-Clock  laft  Night. 

Mr.  Speaker.  That  noble  Lord  does  miftake  ; 
for  that  which  they  fay  they  had  no  Notice  of  till 
laft  Night,  was,  that  Sir  John  Fenwick  Ihould  be 
brought  hither  ;  but  the  Notice  that  he  Ihould  be 
heard  by  his  Counfel  for  his  Defence  was  lent  him 
the  Day  before. 

L.ordl^orryes.  This  very  Order,  for  hisMajefty's 
Counfel  to  produce  the  Evidence,  was  made  but 
M^onlhurfdax. 

Mr.  Speaker.  Then  I  miftake.  But  the  Order 
that  was  made  upon  his  Petition,  I  fent  :^  way  im- 
mediately :  But  the  Order  they  mean,  I  fuppofe, 
is  that  for  bringing  him  hither. 

Mr.  Cooper.  Say  the  Counfel  for  Sir  Jcbr.  Fen- 
wick, We  come  prepared  to  make  Defenre  to 
every  Thing  charged  in  the  Preamble  of  the  Bill, 
but  what  is  not  charged,  we  do  not  come  pre- 
pared to  make  Defence  to.     Now  they  conceive 


Accordingly  Sir  John  Fenwick,  and  the  Counfel 
of  both  Sides,  withdrew. 

And  being  withdrawn.  '...■; 


the  Fa6t  of  High  Treafon  is  not  charged  upon 

him  by  the  Bill,  and  if  true,  it  is  of  great  Weight  ; 

but  as  it  is,  'tis  none  :  For  firft,  "'tis  plain,    the 

Preamble  recites  that  he  was  indifted  for  High 

Treafon  by  the  Grand  Jury  ;  that  is  a  Charge  of 

High  Treafon  within  the  Bill  ;  for  it  fays,  he  was 

charged  by  the  Oaths  of  his  Country  upon  the 

Oaths  of  two  Witneffes  ;  and  there  is  the  very 

Overt-A(5l  recited  in  the  Preamble  of  the  Bill, 

Now,  allowing  this  its  due  Weight,  Can  any  one 

think,  that  fits  here  as  a  private  Judge,  that  the 

Mr.  Speaker.  Gentlemen,  you  have  heard  what  is     High  Treafon  thus  recited,  as  found  by  the  Grand 

ilood  upon  by  the  Counfel  for  Sir  John  Fenwick:     Jury,  was  no  Part  of  his  Charge?  The  very  Na- 

They  fay,   if  you  call  only  Evidence  to  prove  the     ture  of  the  Bill  fpeaks  ;  for  could  any  one  think, 

Suggeftions  of  ;the  Bill,  they  are  ready  to  anfwer     that  you  would  ground  a  Bill  of  Attainder  upon 

a  Suggeftion,  that  be  being  indifted  of  High 
Treafon,  had  fpirited  away  one  of  the  King's 
Evidence,  or  for  giving  falfe  Information  ?  So 
that  this  is  trifling  with  the  Houfe,  with  Sub- 
miffion. 

Sir  Rich.  Te?nple.  Can  any  Body  fay  any  Thing 
of  the  Intention  of  the  Houfe,  when  'tis  reduced 
into  a  Bill  ?  Is  it  not  the  Bill  that  he  is  to  make 
his  Defence  to  ?  And  the  Gentleman  that  fpake, 
fays.  That  no  Body  could  think  otherwife  :  Why, 
Sir,  no  Body  is  to  think  otherwife  than  the  Bill 
ftatcs  it. 

Now  the  Thing  before  you  is,  Whether  up- 
on the  Suggeftions  of  this  Bill  'tis  fit  for  you 
to  pafs  it  ?  The  Cafe  oi Mortimer  was.  That  he 
had  made  his  Efcape,  being  under  an  Indiet- 
ment  of  High  Treafon  ;  and  it  came  before  the 
Houfe,  Whether  upon  the  Statute  of  25  E.  3. 

But  they  did  not  debate 


00  .    -  -     . 

them  •,  but  if  you  call  any  Evidence  to  prove  Sir 

John  Fenwick  guilty  of  a  Confpiracy,  by  living 

Witneffes,  they  pretend  they  are  not  ready,  and 

fay.  They  did  not  known  they  ftiould  be  allow'd 

Liberty  to  produce  any  Witneffes. 

Sir  'Tho.  Littleton.    Mr.  Speaker,    the  Counfel 

could  not  think  that  the  Bill  fhould  fet  forth  that 

Sir  John  Fenwick  was  indifted,  but  that  the  Houfe 

would  know  by  what  Means ;  and  that  Goodman 

away,  and  we  fhould  not  enquire  by 


was 


gone 


■what  Means.  What  are  the  Objections  by  the 
Counfel  againft  the  Bill  ?  Say  they.  We  are  ready 
to  give  Reafons  againft  the  Bill  ;  they  do  not  fay 
down  right  againft  your  Jurifdi£tion  :  But,  fay 
they,  we  are  ready  to  fhew  'tis  not  reafonable  in 
this  Cafe,  as  ftand  Circumftances,  to  pafs  this 
Bill :  Sir  John^%  Petition  was  to  be  heard  down 
right  againft  the  Bill.  If  that  was  your  Intention 
to  hear  him  to  that,  and  to  that  only,  I  conceive 
you  would  not  have  worded  your  Anfwer  as  you 
did :  You  order'd  him  Counfel  to  make  his  De- 
fence ;  and  at  the  fame  Time  order'd  the  King's 
Counfel  to  produce  the  Evidence  :  How  could 
they  underftand  it,  but  to  make  Defence  to  the 
Evidence  ?  It  may  be  they  have  a  Mind  to  have 
another  Fee  :  Whether  you  will  think  fit,  in  the 
Circumftances  you  ftand,  to  give  them  further 
Time,  I  do  not  know  :  -But  the  Circumftances  of 
the  Kingdom,  and  the  King's  Life,  muft  be  con- 
fidered  as  well  as  Sir  John  Femvick.  What  is  the 
Meaning  that  they  are  not  prepared  ?  I  fuppofe  it 
is  to  have  further  Time  ;  but  I  think  your  Order 
is  fo  plainly  worded  that  they  could  not  ignorantly 
miftake  it. 

Lord  Norryes.  1  rife  up  to  the  Matter  of  Faft  •, 
that  Gentleman  tells  you  your  Order  is  plainly 


It  was  High  Treafon 
the  Faft. 

Now  you  have  brought  a  Bill  here,  and  all  the 
Ground  is,  that  he  was  indifted  for  High  Trea- 
fon, had  thus  and  thus  prevaricated  and  delay'd 
his  Trial,  upon  Promifes  of  Confeffion,  and  in 
Conclufion,  one  of  the  Witneffes  is  withdrawn  : 
Sir,  no  Man  is  to  make  his  Defence  but  to  what 
is  in  the  Bill  ;  nor  can  you  examine  to  any  Thing 
but  what  is  fuggefted  in  the  Bill.  If  you  had 
put  the  Iffue  upen  the  Guilt  of  Sir  John  Fenwick, 
he  muft  have  a  fair  Trial  in  fome  Place,  and 
that  he  cannot  have  here  upon  Oath  -,  for  upon 
all  Bills  of  Attainders  they  have  had  a  fair  Trial 
above. 

Mr.  Smith.  I  always  thought  when  a  Bill  of  At- 
tainder was  to  pais  through  this  Houfe,  that  eve- 
ry Man  was  concerned  to  hear  what  Evidence  he 

coul.l. 
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■     ""    '"  lamerc's,  Trial  but  believed  him  to  be  guilty  of 

the  Faft  •,  yet  he  was  acquitted,  becaule  there 
was  not  Evidence  fufficient  againft  him.  I  think 
you  muft  ftick  to  one  of  thefe  Points  ;  if  you 
ftick  to  this,  to  prove  him  guilty  of  High  Trea- 


could,  to  make  it  appear  whether  the  Perfon  was 
cruilty  of  the  Fafts  that  were  ailedged  againft  hmi 
To  condemn  him  for  •,  and,  I  take  it,  the  principal 
thing  to  be  confidered  is,  whether  he  be  guilty  of 
fuch°a  Crime  as  deferves  fuch  a  Punifhment.  So 
that,  I  take  it,  the  Queftion  now  is.  Whether 
Sir  John  Femvid  hath  had  thac  Notice  to  produce 
his  Evidence,  as  is  convenient?  For  I  think  we 
ftiould  lofe  Time  to  let  Counfel  ramble  upon  the 
Reafonablenefs  of  our  Proceedings ;  the  Queftion 
is.  Whether  he  is  guilty  of  the  Fail:  ?  Sir,  I  can 
never  think  the  Counfel  could  underftand  your 
Order,  when  it  lays,  to  make  his  Defence,  but  it 
muft  be  to  the  Faft  upon  which  he  is  to  be  con- 
demned. You  have  already  determined  that 
Point,  as  to  his  prevaricating,  but  that  is  not  the 
Matter  that  fliall  make  me  find  him  guilty  -,  but 
the  Evidence  that  will  weigh  with  me  is  the  Evi- 
dence of  High  Treafon,  and  how  far  they  can  an- 
iwer  it. 

Mr.  Hooter.  The  Queftion  is,  Whether  or  no 
there  be  a  fufficient  Guilt  laid  to  this  Man's 
Charge  ?  For  in  all  Courts  of  Judicature  this  is 
a  certain  Rule,  You  muft  proceed  fccmidum  Al- 
legata &  Probata  ;  and  you  fhall  not  go  about 
to  prove  a  Thing  unlefs  it  be  alledged.  Now 
the  Queftion  is.  Whether  this  Thing  be  al- 
ledged in  the  whole  Bill,  that  Sir  John  Fenwick  is 
guilty  of  High  Treafon  ?  And  if  not,  you  will 
go  about  to  prove  what  is  not  alledged.  'Tis  true, 
it  hath  been  alledged  that  a  Bill  hath  been  found  j 
but  feveral  have  been  indifted  who  have  been  ac- 
quitted. It  is  poftible  the  Prifoner  at  the  Bar  may 
be  guilty  ;  but  I  think  we  muft  obferve  that  Me- 
thod here,  that  is  obferved  every  where  elfe,  and 
that  is  not  to  go  about  to  prove  any  Thing  that  is 
not  alledged. 

Mr.  Clerk.  The  learned  Gentleman  hath  made 
an  ObjedVion  that  perhaps  would  hold  very  well  in 
Weftminfler-Hall:  But  I  fuppofe  he  may  remember 
this  Bill  muft  have  a  fecond  Reading  before  you, 
as  a  Houfe;  and  then  perhaps  the  Allegations 
may  be  different  from  what  they  are  now.  But 
the  principal  Matter  before  you  is.  Whether  this 
Gentleman  be  guilty  of  High  Treafon,  or  no  ? 
And  if  they  did  not  prepare  to  that  Part,  I  think 
they  were  negligent  to  their  Client  -,  for  it  appears 
to  be  that  Part  that  is  moft  fenfibly  like  to  affeft 

him. 

Mr,  Howe.  The  more  I  hear  the  Matter  deba- 
ted, the  more  it  feems  ftrange  to  me.     I  have 
heard  the  Bill    read,    and  took   Notice  of   the 
Heads  of  it :    I  always  underftood  the  Preamble 
of  the  Bill  to  be  the  Inducement  to  the  End  of  it  •, 
I  was  mightily  furprized  to  hear  the  King's  Coun- 
fel attempt  to  make  good ■  I  think  they  did 
not  fpeak  materially  to  one  Point  of  the  Allega- 
tions in  the  Bill,  lb  that  the  Allegations  do  fignify 
nothing  :    Or  elfe,  if  they  intended  thefe  Allega- 
tions fliould  fignify  any  thing,  we  muft  have  thefe 
Allegations  proved  before  we  pafs  our  Judgments 
upon  the  Bill :    Whereas  the  Counfel,  inftead  of 
endeavouring  to  prove  that  he  was  indifted  for 
High  Treafon,  Ctho' hinted  at)  would  prove  him 
guilty  of  High  Treafon  ;  inftead  of  proving  that 
he  had  prevaricated,  they  fay  not  one  Word  of 
it  -,  inftead  of  proving  that  he  has  forged  Papers, 
in  order  to  alienate  the  Minds  of  the  King's  Sub- 
jects, they  fay  nothing  to  it,  tho'  in  the  Bill  it  is 
alledged  as  High  Treafon. 

We  muft  not  go  here  upon    private   Fancies 
and  Opinions  j   no  Man  that  heard  my  Lord  A  - 


fon,  you  muft  alter  the  Bill  ;  and  then  that  muft 
be  proved  out  of  the  Mouths  of  two  Wit- 
nefles.  If  you  pleafe  to  ftick  to  the  Bill,  then 
I  hope  the  King's  Counfel  will  go  on  to  prove 
the  Allegations  of  it,  or  let  us  know  why 
they  do  not  :  I  fliall  no  more  give  my  Vote 
to  hang  him,  becaufe  he  is  indiAed  of  High 
Treafon,  than  I  fhall  becaufe  he  hath  been  in 
Neivgale. 

Mr.  Shane.  I  think  a  great  deal  of  your  Time 
in  debating  this  Matter  may  be  faved  ;  though 
I  will  allow  the  Bill  might  have  been  dravvn  bet- 
ter, and  that  a  Bar-Indiftment  is  not  a  fufficient 
Ground  of  it  felf  for  a  final  Decifion  of  this  Mat- 
ter :  But  when  at  the  Time  of  the  finding  the 
Indiflment  there  were  tv/o  Witneffes,  and  one 
of  them  is  withdrawn  ,  and  as  is  fuppofed  by 
his  Means  -,  if  the  Bill  feems  imperfeft  for  any 
thing  before  you  now,  you  v.ill  not  itay  all  the 
Proceedings  upon  it  ;  but  if  you  fee  it  imperfeft, 
and  it  may  be  amended,  you  will  amend  it  at  the 
Committee.  I  think  the  Favour  you  have  gi- 
ven is  abufed,  and  that  'tis  perfccl  trifling  from 
the  Bar.  In  one  Breath  they  fay,  they  could 
not  get  ready,  for  they  had  no  Notice  till  laft 
Night  ;  and  in  the  next  Place  they  fay,  they 
will  go  on  to  every  thing  but  his  being  guilty  ; 
and  I  beheve  they  never  will  be  prepared  tor 
that. 

Mr.  Att.  Gen.  Sir,  I  am  very  unwilling  to 
fpeak  any  thing  in  this  Matter  ;  becaule.  Sir, 
by  the  Place  I  have  the  Honour  to  ferve  his 
Majefty  in,  as  one  of  his  Counfel,  if  it  was  in 
the  Courts  below,  I  muft  profecute  on  Behalf 
of  the  King  :  But  I  am  very  fenfible,  while  I 
am  in  this  Houfe,  I  am  in  another  Capacity  ; 
I  am  to  vote  here  as  a  Judge,  and  not  as  a 
Parry. 

That  which  I  do  now  trouble  you  about,  is 
in  Relation   to   the  Matter  that  hath   been  ob- 
jefted  -,  That   the  Bill  does  not  exprefly  affirm, 
that  Sir  John  Fenwick  was  guilty  of  Fligh  Trea- 
fon, but  only  that  he  was  indifted  for  it.     Truly 
I  thought,  and  do  ftili,  with  humble  Submiflioa 
to  the  Houfe,  that  that  Matter  of  affirming  him 
to  be  guilty  of  High  Treafon  was  not  to  be  in- 
ferted  in  the  Bill  ;    for  that  will  be  the  Confe- 
quence  of  your  Judgment,  and  Opinion,    upon 
hearing  of  the  Evidence.    That  worthy  Member 
that  fpake  laft  faid,    the  Bill   might  be  better 
drawn  -,   I  am  forry  we  had  no:  his  Affiftance  in 
it :    But,  with  Submiffion  to  his  Underftanding, 
I  think  that  had  been  too  much  Prefumption,  till 
you  are  fatisfied  whether  he  was  guiky  or  no.  We 
could  only   go  fo  far   as  to  fet  forth  the  Faults 
that  we  knew  ;  as,  that  he  was  indidled,  that  we 
can  verify,  and  can't  take  this  to  be  like  the  Cafe 
of  an  Indiiftmcnt  ;  for  there  you  muft  affirm  fuch 
and  fuch  Things  that  cannot   be   altered  after- 
wards.   But  a  Bill  in  Parliament  hath  many  Steps ; 
you  read  it  feveral  Times,  and  commit  it  ;  fo  that 
you  alter  the  Suggeftions  of  the  Bill,  as  the  Cafe 
appears  to  you  to  be  verified  ;    and  if  you  be  ot 
Opinion  that  he  is  not  guilty,   you  will  not  con- 
demn him  becaufe  he  is  indiiilred  :    However,  that 
is  not  unmaterial,  but  proper  to  be  let  forth  for  a 
Groynd  of  your  Proceedings,  that  there  was  a 
I  Proba- 
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Probability  of  his  being  guilty  from  that  Accu- 

confefs  I   can't  think 


fation.  Therefore,  Sir,  I  confefs  I  can't 
that  thofe  Gentlemen  that  are  Counfel  for  Sir 
Johii  Fenimck  could  think,  that  you  did  intend  to 
proceed  otherwife  than  to  hear  Counfel  as  to  the 
Faft  ;  they  could  not  think  that  upon  Proof  of 
his  being  indifted,  that  that  would  be  Ground 
enough  for  you  to  proceed  to  pafs  the  Bill :  For 
how  could  any  Body  think,  but  you  would  come 
to  examine  the  Fail  ?  I  can't  fee  how  they  ihould 
come  to  miflake,  unlefs  'twas  wilfully. 

Mr.  Piice.  The  Matter  now  debated,  is.  What 
Method  fhall  be  followed,  or  what  Evidence  fhall 
be  given  upon  this  Bill-,  or  whether  Evidence  fhall 
be  given  of  any  other  Matter  than  is  fuggefted  in 
the  Bill.  I  muft  confefs,  making  a  falfeStep  at 
firfb  fetting  out,  hath  put  us  out  of  the  Way  hi- 
therto ;  for  in  the  Cafe  of  my  Lord  Strafford,V^\l- 
nefles  were  examined,  and  Adjudication  that  he 
was  guilty,  before  any  Order  for  a  Bill  of  Attain- 
der. But  fince  you  are  in  this  Way,  confider  whe- 
ther the  Counfel  againft  the  Bill  have  gone  ac- 
cording to  their  Order  :  The  Order  was,  that 
Counfel  fhould  be  heard  to  prove  the  Suggettions 
of  the  Bill,  and  the  Counfel  for  Sir  John  Fenwick 
do  not  oppofe  that ;  but  the  Counfel  for  the  Bill 
open  more  Things  than  are  comprehended  in  the 


gerous  Confequence  it  may  be,  for  'tis  imponVble 
to  be  prepared  for  it. 

Mr.Sol.  Gen.  If  the  Counfel  againft  theBiU  could 
be  any  Way  miftaken,  or  think  the  Bill  defedive, 
I  am  for  giving  them  longer  Time  to  make  their 
beft  Defence;  but  think  neither  one  nor  the  other 
of  them  true  ;  but  your  Order  was  to  draw  a  Bill 
for  attainting  Sir  John  Fenvjick  of  High  Treafon  % 
and  I  think  if  the  Bill  had  gone  no  firrher,  but  en- 
afted  that  he  fhould  be  attainted  of  High  Treafon, 
we  had  ftridly  purfued  your  Order  ;  for  the  Pre- 
amble is  no  neceffary  Part  of  the  Bill, 

A  Bill  and  an  Indictment  are  of  quite  different 
Natures  •,  there  is  a  Form  for  an  Indidtment,  but 
no  Precedent  for  an  A<51  of  Parliament. 

As  to  the  Preamble,  the  Debate,  when  it  was 
ordered,  went  no  farther  than  that  he  was  accufed 
of  High  Treafon,  and  was  like  to  have  been 
brought  to  his  Trial;  and  to  delay  it,  he  pretend- 
ed to  make  an  ingenuous  ConfefTion,  and  inftead  of 
that,  there  was  produced  a  Paper  which  you  have 
cenfured  (as  you  thought  fit)  and  upon  that  you 
voted  a  Bill  to  be  brought  in  to  attaint  him  of 
High  Treafon  ;  what  then  could  be  expefted 
more  for  the  Inducement,  but  the  Debate  upon 
which  it  was  ordered? 

If  this  Houfe  had  thousiht  fit  to  examine  Wit- 


Suggeftions  of  the  Bill ;  for  the  Suggeftion  is  only  nelTes before  (as  now)  no  doubt  but  theBill  would 
a  Recital,  and  hath  no  pofitive  Averment.  And  have  fuggefted  that  he  was  guilty  of  High  Trea- 
though  the  Bill  and  an  Indiftmenc  is  not  the  fame,     fon  ;  but  'tis  Time  enough  for  you  to  fuggeft  that. 


yet  they  muft  be  the  fame  in  this,  to  put  a  Charge 
upon  the  Perfon.  If  the  Preamble  is  not  to  any 
Purpofe,  what  need  they  have  made  any,  but 
have  faid  only.  Let  him  be  attainted  ^  To  what 
Purpofe  does  Sir  John  Fenwick  come  to  the  Bar  ? 
If  it  is  to  any  Purpofe,  'tis  to  anfwer  the  Charge 
of  the  Bill.  That  learned  Perfon  fays,  to  fuggeft 
that  he  is  guilty  till  the  Matter  is  proved,  then 
there  muft  be  an  Amendment  in  that  Point,  and 
that  will  make  it  a  new  Bill,  and  then  he  muft 
have  another  Day  to  anfwer  the  new  Charge  :  But 
they  might  aswell  have  faid  he  was  guilty  of  High 
Treafon,  as  to  fiy  in  the  enadling  Part,  that  he 
fhould  be  attainted.  Therefore  if  the  Gentlemen 
for  the  Bill  will  proceed  and  prove  the  Preamble 
of  the  Bill,  let  them  ;  otherwife  let  there  be  ano- 
ther Day  for  Sir  John  Fenwick  to  attend,  and  let 
them  do  all  together. 

Sir  Chrifiofber  Mufgrave.    I  think,  as  to  that 
learned  Perfon,  nothing  is  to  be  laid  to  his  Charge, 

for  I  think  they  have  drawn  the  Bill  purfuant  to 

the  Directions  -,  and  I  am  fure  if  they  had  drawn 

it  otherwife,  before  they  had  known  the  Senfe  of 

theHoufe,  Ithink  they  had  been  guilty  of  aCrime. 
That  which  feems  to  be  before  you,  is, what  was 

opened  by  the  King's  Counfel,  and  that  was  to 

prove  the  Treafon.     Now,  Sir,  I  would  be  glad 

to  know  of  any  Perfon,  whether  any  thing  is  to 

be  admitted  to  be  proved  at  your  Bar  but  what  is 

in  your  Bill.    For  let  us  have  a  little  Regard  to  the 

Proceeding  in  IVeJitninfter-HaH :    Can  any  Peribn, 

upon  an  Indiftment  of  High  Treafon,  offer  Evi- 
dence of  any  Treafon  but  what  is  exprefs'd  in  the 

Indidfment  ?  And  I  think  this  is  the  fame  in  Ef- 

feft  •,  for  here  you  draw  a  Bill  of  Attainder  againft 

Sir  John  Fenwick,  and  in  Juftice  you  fend  him  a 

Copy  of  it,  and,  with  great  Favour  too,  you  al- 
low him  Counfel  to  defend  himfelf  to  that,  as  to 

the  Suggeftions  chat  are  in  the  Bill ;  otherwife,  to 

what  End  did  you  fend  him  the  Copy  of  the  Bill  ? 

Now  if  you  will  admit  of  any  thing  to  be  proved     ry  thing  they  have  opened  to  you  : 


but  what  is  in  your  Bill,  I  know  not  of  what  dan- 
VoL.  V. 


after  you  have  heard  what  Witneffes  there  are.  If 
the  Counfel  did  not  know  this,  notwithftanding  all 
that  I  have  faid,  I  am  for  giving  them  Time  ;  but 
("with  SubmifTion)  it  was  impofhble  for  them  to 
miftake  it :  If  the  Bill  had  went  no  farther  than. 
Be  it  enafted,  that  he  fhould  be  attainted  of  High 
Treafon,  then  they  had  fome  Colour  to  fay  there 
were  different  Species  of  High  Treafon,  and  they 
could  not  tell  to  what  particular  Fafts  they  muft 
apply  themfelves  :  But  when  the  Indidment  is  re- 
cited, which  charges  him  with  particular  Fads, 
and  tells  him  by  what  Witneffes  the  Bill  was 
found,  it  was  impofTible  not  to  know  that  this  was 
the  High  Treafon  you  did  intend  to  enad  that  he 
fliould  be  attainted  for  :  But  when  they  fay  they 
are  not  ready,  truly  there  may  be  fome  Reafon 
for  it,  for  I  believe  they  never  will  be  ready  : 
Sometimes  Men  will  be  wilfully  miftaken,  and 
fometimes  'tis  their  Misfortune  to  be  lb.  They 
flay  they  are  miftaken  ;  which  of  thefe  are  true,  I 
know  not,  but  we  have  feen  already  the  Time 
when  he  hath  trifled  with  theCourts  of  Juftice;  he 
hath  delay'd  his  Trial  till  one  Witnefs  is  with- 
drawn ;  if  you  give  him  longer  Time,  he  may 
have  the  good  Fortune  to  have  the  other  gone  too. 
I  lee  no  Reafon  for  you  to  forbear  hearing  of  the 
Evidence. 

Mr.  John  Mountagiie.  I  am  not  furprized  to  hear 
Sir  John  Fenwick  dLti\rtT\mc,  for  giving  him  Time 
is  giving  him  Life  ;  nor  for  his  Counfel  to  tell 
you  his  Witneffes  are  not  ready  ;  'tis  a  common 
Excufe  ;  I  hardly  ever  knew  a  Perfon  brought 
upon  his  Trial,  but  that  was  his  Excufe,  and  yet 
I  have  feldorri  known  it  allow'd  as  a  good  Excufe : 
But  'tis  objeded,  you  muft  go  fecimdum  allegaf 
i£ prohat^,  and  nothing  being  in  this  Bill  like  what 
the  Counfel  for  the  Bill  did  open,  'ti^not  fit  to 
hear  them  call  Witneffes  to  what  is  not  alledged 
in  the  Bill,  I  grant  that ;  and  yet  I  think  they 
ought  to  be  allowed  to  call  Witneffes  to  prove  eve- 

'Tis  agreed 


they  ought  not  to  have  brought  in  a  Bill 

H 


to 


fay 
in 
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in  point  blank  Terms,  he  is  guilty  of  HighTrea- 
fon  ;  but,  they  fay,  you  fhould  have  charged  with 
what  Treafon  he  is  accufed  of,  and  then  they 
Ihould  have  been  admitted  to  prove  it.  With 
Submiflion,  the  Bill  does  that  thing  ;  for  the  Bill 
does  recite,  that  he  is  indifted  of  High  Treafon, 
in  compaffing,  &c.  This  is  the  Treafon  that  is 
charged  upon  him  by  this  very  Bill :  Now  fure  you 
will  permit  them  to  prove  what  is  alledged  in  the 
Bill.  What  did  the  Coiinfel  for  the  BUI  open  ? 
That  at  feveral  Meetings  they  met  to  confult  of 
the  Matter  that  this  Bill  takes  Notice  of.  Did  not 
he  tell  you  when  Cbarmck  came  firft  there  for  that 
Purpofe,  and  when  Chanwck  met  them  again  for 
their  Aflurance  ?  Now  this  being  fo  plainly  fet 
forth  in  the  Bill  here,  which  recites  that  this  Mat- 
ter was  proved  by  two  Witnefles,  upon  the  Cre- 
dit of  whofe  Teftimony  this  Matter  was  found, 
and  that  one  of  them  is  gone  away  ;  and,  fay  they 
now,  we  are  ready  to  prove  the  Matter  then 
fworn  :  Is  not  that  proper  to  fatisfy  Gentlemens 
Confciences  that  won't  conviift  this  Man  without 
Evidence  ? 

Sir  Fr.  H^innington.  Mr.  Speaker,  I  humbly  con- 
ceive the  Queftion  is  not  now.  Whether  Sir  John 
Fcnwick  is  guilty  or  no  ?  But,  Whether  the  Ob- 
jedions  the  Counfel  for  him  have  made,  be  fo 
ftrong  as  you  will  grant  what  they  move  to  you  ? 
They  tell  you,  if  Counfel  will  proceed  upon  no- 
thing but  what  is  fuggefted  in  the  Bill,  according 
to  your  Order,  we  are  ready  to  make  our  Defence. 
It  was  faid  the  King's  Counfel  was  ordered  to  give 
their  Evidence  ;  that  can  have  no  Interpretation 
but  as  to  the  Matters  in  the  Bill. 

Says  the  King's  Counfel,  We  will  prove  him 
guilty  :  Says  the  Counfel  on  the  other  Side,  I 
hope  the  Houfe  will  give  us  Time  to  encounter 
them  in  that,  for  you  have  no  fuch  Thing  in  the 
Bill  j  the  fending  them  the  Copy  of  the  Bil]  was 
as  much  as  to  fay.  You  need  not  prove  any  thing 
but  what  is  therein  aflferted.  'Twas  faid  by  the 
learned  Gentleman  there,  that  there  might  have 
been  an  Ad:  of  Parliament  which  might  have  faid 
only,  Be  it  enafted,  that  fuch  a  Man  be  attainted, 
without  giving  any  Reafon.  I  cannot  deny  but  it 
might  be  fo  without  any  Reafon,  but  I  don't  be- 
lieve it  will  be  fo.  And  another  learned  Perfon 
"Was  for  mending  of  the  Bill :  Says  he.  When  you 
have  the  Matter  of  Fad:  proved  before  you,  it 
may  lead  you  to  the  amending  of  the  Bill,  and  in- 
ferting  what  you  pleafe,  and  enading  of  it ;  but 
does  that  anfwer  what  the  Counfel  faid  on  the  other 
Side  ?  Would  you  have  us  anfwer  what  we  did  not 
know  that  you  would  ftand  upon  ?  The  Queftion 
is  not.  Whether  he  be  guilty  or  no  ?  But,  Whe- 
ther the  Objedions  that  are  made  be  good  to 
give  them  Time  ? 

Col.  Granvill.  Sir,  the  Counfel  Cby  what  I  ob- 
ferved  from  them)  have  ftarted  two  Difficulties, 
and  really  (to  me)  both  feem  very  material  i 
the  firft  is,  Whether  the  King's  Counfel  ftiall  be 
at  Liberty  to  prove  any  thing  that  is  not  fug- 
gefted in  the  Bill  :  The  other  is.  Whether  Sir 
'John  Fenwick  had  due  Notice  to  make  his  De- 
fence. 

The  firft  is  a  Matter  of  very  great  Moment : 
You  are  proceeding  upon  a  Bill  where  not  only 
the  Life  of  Sir  John  Fenwick,  but  the  Life  of  every 
Man  in  England  is  in  fome  meafure  concerned  : 
AVhen  a  Precedent  is  made  in  this  Cafe,  No-body 
knows  who  may  be  affeded  or  hurt  by  it  ;  and 
therefore  I  defire  you  will  fettle  that  Matter,  and 
I 


have  the  Judgment  of  the  Houfe,  whether  they 
will  admit  the  Counfel  to  prove  any  thing  that  is 
not  fuggefted  in  the  Bill  :  If  you  will,  I  do  not 
fee  how  any  Man  that  ftands  at  the  Bar  of  your 
Houfe,  can  be  prepared  to  make  his  Defence. 
For  there  fhall  be  one  Crime  alledged  in  the 
Bill,  and  when  he  comes  to  the  Bar,  the  Coun- 
fel that  are  to  profecute,  fhall  go  quite  off  from 
that  which  is  laid  in  the  Bill,  and  produce  you 
Evidence  to  a  new  Crime  -,  and  he  ftares  and  looks 
round  him,  and  you  had  as  good  allow  him  no 
Counfel,  or  Copy  of  the  Bill.  This  you  thought 
fo  neceifary  for  every  Man  that  was  to  come 
upon  his  Trial  for  his  Life  for  Treafon,  that 
you  altered  that  Trial,  and  declared  no  Man 
ihould  have  any  Treafon  proved  againft  him 
that  is  not  alledged  againft  him  in  the  Indid- 
ment. 

We  have  had  great  Complaints  of  Weftminjler- 
Hiill,  and  if  the  Parliament  Ihould  proceed  in 
this  manner,  may  have  the  fame  again.  If  they 
are  too  ralh  in  their  Proceedings,  they  will  be 
countenanced  mightily  in  them,  if  you  fhould 
proceed  againft  a  Man,  and  condemn  him  for  one 
Thing,  when  he  is  accufed  of  another.  I  defire 
to  know,  how  we  can  proceed  in  a  Bill  upon 
y/h'ich  Sir  J .  Fe?izvick  is  to  be  proved  guilty,  and 
he  hath  no  Opportunity  to  anfwer  it  ?  I  take  it,  as 
this  Bill  is  drawn.  Sir  j.  Fenwick's  Guilt  is  no  way 
concerned  in  it :  For  whereas  the  worthy  Gentle- 
men tell  you  the  Treafon  is  fpecify'd,  there  is  no 
Treafon  fpecify'd,  otherwife  than  he  is  indided 
for  it. 

Mr.  George  Rodney  Bridges.  Sir,  I  think  the  pro- 
per Queftion  before  you  is.  Whether  you  will 
allow  Sir  J,  Fenwick  Time  to  produce  fuch  Wit- 
nefles as  he  Ihall  defire  for  his  Juftification.  'Tis 
a  little  ftrange  to  me,  that  the  Gentlemen  that  are 
of  Sir  J. Fenwick's  Counfel,  fhould  infilt  upon  thofe 
Things,  to  defire  farther  Time  for  his  Prepara- 
tion, when  (I  think)  'tis  very  plain,  they  were 
told  what  they  were  to  prepare  for  by  the  Bill  j 
which  was,  they  were  to  juftify  Sir  J.  Fenzvick  a- 
gainft  thofe  Things  he  ftands  indided  for  ;  and 
the  Matter  of  the  Indidment  is  the  Thing  to  be 
proved  before  you,  and  the  Witnefl"es  to  make  it 
good  are  likewife  mentioned  •,  one  of  them  is  gone, 
but  his  Teftimony  remains  upon  Oath,  not  only 
to  the  Grand  Jury,  but  in  another  Place,  that  I 
am  told  of:  I  do  not  think  you  will  think  it  rea- 
fonable,  after  the  King's  Counfel  have  made 
out  their  Evidence ,  to  give  him  Time  to 
make  their  Obfervations  upon  the  Charge  ;  fo 
you  will  confider  before  you  hear  the  King's 
Counfel,  whether  you  will  allow  him  farther 
Time,  or  no. 

S'wjof.  n^illia7?ifon.  Mr.  Speaker,  the  Gentleman 
that  fpoke  laft,  Itates  the  Cale  to  be.  Whether 
you  will  think  it  reafonable  to  allow  Sir  J.  Fen- 
wick farther  Time  to  produce  his  WitnefTes  ?  You  . 
may.  Sir,  make  that  the  Queftion  •,  but  that  will 
depend  upon  another,  which  is,  Whether  you 
think  that  Sir  J.  Fenwick  had  not  Notice  enough 
to  prepare  to  defend  himfelf  againft  the  Charge 
contained  in  the  Preamble  of  the  Bill .''  And  I  add 
this  further.  Whether  the  Manner  and  Way  of 
expreffing  that  particular  Charge  in  the  Bill,  is 
not  fo  worded,  fo  charged,  as  here  exprefly  to 
become  a  Charge  that  he  is  to  anfwer  for,  and 
not  only  as  a  Matter  of  Fad  hiftorically  related, 
not  to  come  in  Proof  here  :  For  if  it  proves  to 
be  well  charged  in  the  Preamble,  'tis  a  particular 
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Fad  of  Treafon  he  is  ro  anfwer  for  in  this  Houfs  •, 
and  then  he  hath  had  Time  enough  -,  fo  that  now 
you  are  to  judge  of  your  own  Way  of  expreffing 
your  felves.  I  believe  every  Gentleman  knows  it 
was  the  Senfe  and  Meaning  of  the  Houle,  that 
thofe  are  the  particular  Treafons  mentioned  in  the 
Indiiftment  with  which  he  fhould  be  charged  at 
the  Bar,  and  have  Time  and  Liberty  to  defend 
himfelf  •,  and  not  only  to  the  Allegations,  that  he 
had  been  indifted,  i^c.  Now,  Sir,  if  you  lliali 
allow  thefe  Gentlemen  to  except  againft  your 
Way  of  expreffing  your  felves,  that  I  fubmit  to 
you  :  But  'tis  clear  to  me,  that  this  was  a  very 
good  and  proper  Way  of  expreffing  your  felves, 
to  charge  him  with  thele  Fafts,  and  to  give  him 
Liberty  to  difprove  it.  If  he  and  his  Counfel  un- 
derftood  it  otherwife,  the  Queftion  is,  WHiether 
their  differing  with  you  in  the  Way  of  expreffing 
ic,  fhall  be  allowed  to  them,  without  taking  a  rea- 
fonable  Exception  to  it  ?  You  are  ty'd  here  to  the 
ftridt  Rules  of  Juftice  ;  but  as  to  the  Forms  of  Pro- 
ceeding below,  I  do  not  think  you  are.  Our  Mean- 
ing was  moll  certain  (though  he  was  indicfted,  that 
was  nothing  to  us)  that  they  Ihould  bring  their 
Proof  to  our  Bar  to  prove  him  guilty  ;  and  if  you 
fhould  give  him  two  or  three  Days  Time,  you 
muft  mend  your  Bill  to  their  Way  of  Expreffion, 
and  to  their  Senfe. 

Mr.  Brotherton.  I  rake  the  Queftion  to  be  now. 
Whether  the  King's  Counfel  fhould  give  Evidence 
of  any  other  Matter  than  what  is  alledged  in  the 
Bill  ?  As  to  that  I  mUft  obferve  to  you,  that  this 
Bill  does  not  fet  forth  any  particular  Charge 
againft  him  ;  it  does  not  fay,  that  he  fuch  a  Day 
did  fuch  a  Fadf,  whereby  he  can  make  his  De- 
fence -,  'tis  only  the  Recital  of  an  Indiftment  -,  and 
it  does  not  fay  the  particular  Time  and  Place 
where  the  Fadl  was  done.  Now  as  to  what  that 
Gentleman  fays,  if  it  had  been  faid  generally, 
that  he  fhould  be  attainted,  it  had  been  lufficient. 
22  H.  8.  the  Statute  for  attainting  one  for  putting 
Poifon  into  a  Pot,  ^c.  there  is  the  Day  and  Year 
when  the  Faft  was  committed  ;  and  fo  he  might 
make  his  Defence.  Then  the  King's  Counfel  offer 
to  prove,  that  this  Goodman  was  convey'd  away 
by  Sir  John  Fenzvick  ;  and  there  is  no  fuch  Charge 
in  the  Bill  ;  for  the  Bill  only  fays,  that  he  is  with- 
drawn •,  and  I  am  of  Opinion  they  ought  to  give 
Evidence  of  nothing  but  what  is  in  the  Bill. 

Mr  JVhitaker.  As  to  the  Exceptions  made  by  the 
Counfel  to  the  Infufficiency  of  the  Bill,  by  which 
they  pretend  Sir  John  Fenwick  was  led  into  an  Er- 
ror, fo  that  he  had  no  due  Notice,  I  muft  needs 
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that  they  ought  to  have  done  fomefhing  of  their 
Parts;  as  to  have  defired  the  Opinion  of  the 
Houfe  to  what  they  fhould  have  anfwered  :  For 
fuppofe  there  had  been  no  Recital  at  all  (and 
you  may  make  what  Recital  you  think  fit)  v/hat 
fhould  Sir  John  Fenzvick  have  done  ?  There  are 
fome  Inftances  at  Common  Law  :  A  Man  is  in- 
di£led  for  being  a  common  Barrater,  and  there 
are  no  Inftances  given  in  the  Indiftment  •,  why 
then  he  comes  and  prays  the  Court,  that  they 
may  declare  what  Inftances  they  will  give,  and 
that  they  may  give  no  other  Words  in  Evidence  : 
Therefore  I  queftion  not  but  that  ihould  have 
come  on  his  Part  •,  he  is  to  be  heard  as  to  tlie  en- 
acting Part  of  the  Bill  ;  and  under  Favour,  you 
could  do  no  otherwife.  Now  if  they  do  offer  to 
give  Evidence  of  any  Treafon  that  is  not  fpecifi- 
ed  in  the  Recital  of  the  Bill,  and  the  Counl'el 
make  an  Objedion  to  it,  I  fhall  agree  with  them. 

Sir  Ed.  Sexmour.  My  Lords  and 
you  Mr.  Speaker,  what  hath  been 
faid  to  you  by  that  worthy  Perfon 
that  fpake  lall,  no  doubt,  is  true  •, 
That  if  there  had  been  rfo  more  than  the  enafting 
Claufe,  it  would  have  done  Sir  John  Fenzvick's  Bu- 
finefs  with  a  Witnefs,  or  rather  without  a  \Vit- 
nefs  :  But  that  is  not  the  Queftion  we  are  depu- 
ting here  ;  but  the  Queftion  is,  Whether  you 
will  give  Sir  John  Fenzvick  longer  Time  to  make 
his  Defence  to  that  Part  he  infifts 
on,  that  is  not  contained  in  the  Bill,  p.'/  3  '^  cM-. 
You  are  well  fatisfied  that  you  can- 
not go  through  with  the  Suggeftions  to  Nighr^ 
and  the  Debates,  and  what  relates  to  it  ;  and  I 
find  no  Perfon  againft  putting  it  off,  but  becaufe 
it  would  be  a  Delay  •,  and  if  it  be  no  Delay,  that 
Reafon  is  out  of  Doors. 

They  tell  you  the  Counfel  could  not  but  take 
Notice  of  the  Matters  fuggeftedin  thelndiftment: 
I  cannot  think  that  is  realonably  argued  ■,  becaufe 
they  do  know  the  Pradlice  and  Method  is  fuch, 
that  they  can  take  Notice  of  nothing  but  what  is 
fpecified  and  contained  in  the  Bill.  And  therefore 
there  being  no  Guilt  charged  upon  Sir  John  Fen- 
zvick in  the  Bill,  is  it  reafonable  they  fhould  come 
and  accufe  themfclves  here,  or  make  a  Defence  to 
what  is  not  charged  ?  No  -,  but,  fay  they,  it  is 
implied  :  This  is  an  untrodden  Path,  and  you 
ought  to  walk  as  fecurely  in  it  as  you  can.  'Tis 
extraordinary  that  you  bringSir  John  Fenzvick  here 
to  anfwer  for  Treafon,  when  'tis  allow'd  in  the 
Suggeftions  of  the  Bill,  you  have  but  one  V/itnefs 
to  that  Treafon  ;  and  when  you  take  thefe  extra- 


fay,  if  they  were  in  Weft minfler-H all  they  would     ordinary  Steps,  you  fhould  comply  with  him  as 
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not  Treafon  unlets  it  be  proved  by  two  Witneffes, 
and  you  will  give  him  Liberty  to  make  his  De- 
fence, I  think  it  no  Lofs  of  Time  -,  for  you  can- 
not go  through  the  Bill  to  Night,  to  fee  whether 
Sir  John  Fenzvick  be  guilty  of  what  is  contain'd  in 
the  Indicffment.  And  I  will  give  you  one  Reafon 
why  he  could  not  be  prepared  to  make  his  Defence 
in  fo  fhort  a  Time  ;  for  he  could  not  produce  his 
Evidence  if  he  had  any  ;  and  if  you  give  him 
longer  Time,  I  fuppofe  you  will  think  lac  that  Sir 
John  Fenzvick  fhould  give  an  Account  of  what  Wit- 
neffes he  fhall  make  Ufe  of  tor  his  Defence  ;  and 
you  will  give  an  Order  for  thofe  W^itneffes. 

Mr.  Harcourt.  If  Sirjo/jw  Fenzvick's  Bufinefs  muft 
be  done,  I  hope  we  fhall  do  it  like  rational  Men, 
and  what  we  cnacft  be  able  to  give  a  reafonable 
Account  of  it  in  the  Preamble  of  the  Bill. 
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be  in  the  Right :  But  this  Houfe  is  not  bound  to 
thofe  Forms  ;  for  I  believe  the  enadling  Claufe 
would  do  the  Bufinefs  of  Sir  John  Fenzvick  well 
enough,  if  all  the  reft  were  laid  afide  -,  and  I  will 
confider  it  with  as  much  Tendernefs  and  Confci- 
ence  for  the  Prifoner  at  the  Bar,  as  any  that  brings 
Arguments  from  IVeftjninfter-Hall.  I  would  con- 
fider, whether  fuch  a  Defence  as  they  have  made, 
that  from  the  Bill  (as  to  what  is  laid  in  it)  he  had 
^ot  Notice  enough  to  prepare  to  make  his  An- 
fwer :  They  fiiy,  a  Recital  is  no  direft  Affirma- 
tion in  civil  Matters  :  It  is  an  Affirmation  ;  for 
to  fay,  l-Fhereas  fiich  a  one  is  Bound,  is  good  in  a  De- 
claration upon  a  Bond.  Now  I  would  know,  whe- 
ther this  be  not  enough,  to  fay, That  he  is  indicted, 
without  any  Allegation  that  he  is  guilty?  Had 
the  Bill  no  Recital  at  all,  it  had  been  an  Objedli- 
on  ;  but  ir  may  be,  it  had  been  fuch  an  Objedion, 
Vol.  V. 
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As  to  the  Queftion  propofed,  your  Debates  have 
run  feveral  Ways :  The  firft  is,  Whether  Sir  John 
Fenwick  Ihall  be  allowed  further  Time  ?  And  in 
this  Cafe,  whoever  I  differ  with,  'tis  of  that  Na- 
ture that  I  muft  defire  the  Liberty  of  fpeaking  my 
Mind.  I  muft  confefs,  I  fee  no  Room  for  inlarg- 
ing  the  Time  •,  and  I  fliall  humbly  fubmit  my  Opi- 
nion to  other  Gentlemen,  whether  he  fliould  have 
further  Time  to  prepare  his  WitnelTes  :  And  for 
that,  pray  confider  the  Nature  of  the  Matter  be- 
fore you. 

Sir,  there  is  nothing  certain  that  is  alledg'd  in 
the  Bill  -,  and  Ihould  you  allow  him  further  Time 
to  anfwer  that  which  is  not  alledg'd,  I  cannot  ima- 
gine what  Effed  you  would  have  of  it.  'Tis  faid 
fndced,  he  ftands  indidled  ;  but  'tis  no  where  fug- 
gefted,  that  he  is  guilty  of  that  Indiftment.  This 
general  Charge  feems  a  great  Hardlhip  :  There  is 
no  one  Thing  that  fo  many  have  been  unjuftly  ta- 
ken off  by,  as  the  Uncertainty  ofalledging  gene- 
ral Fads  in  Indiftments  of  High  Treafon  -,  nor 
has  any  Thing  been  complain'd  of  in  fuch  Trials 
for  a  greater  Grievance.  What  have  you  done 
in  the  Bill  for  regulating  of  Trials  in  Cafes  of 
High  Treafon  ?  In  that  Bill  you  have  reformed 
that  Abufe,  and  taken  Care,  that  whatever  Trea- 
fon a  Man  might  be  guilty  of,  yet  he  fhall  never, 
upon  his  Indiftment,  anfwer  to  any  Faft,  unlefs 
the  particular  Overt- Aft  be  exprefsly  laid  and  af- 
firmed in  his  Indiftment. 

That  which  feems  mofl  reafonable  in  this  Cafe 
to  be  done,  is  not  to  inlarge  the  Time  ;  but  when 
you  think  fitting  to  proceed,  proceed  upon  what 
is  before  you.  Here  are  fome  Matters  exprefsly 
alledg'd  -,  let  them  go  over  the  Recital,  fee  whe- 
ther they  can  prove  that  -,  but  I  cannot  imagine 
to  what  Purpofe  you  fliould  give  the  Prifoner  fur- 
ther Time  to  anfwer  nothing  ;  for  that  which  is 
not  charged  is  fo. 

Mr.  Finch.  Mr.  Speaker,  Sir,  this  is  a  Queftion, 
in  my  Opinion,  of  very  great  Confequence  :  You 
are  very  well  told  from  below,  that  this  is  an  un- 
trodden Path  ;  and  I  am  the  more  confirm'd  'tis  fo 
from  this  Debate. 

We  are  told,    that  Sir  John  Fenwick,    or  his 
Counfel,  could  not  be  ignorant  of  what  they  were 
to  prepare  themfelves  for.  For  this  was  our  Mean- 
ing, fxys  one  Gentlem.an,  though  I  find  the  Path 
is  fo  untrod  we  are  very  unfortunate  in  expreffing 
of  it,  for  we  have  not  faid  it  at  all  in  this  Bill  ;  we 
have  faid.  Sir  John  Fenwick  was  indifted,  Sc.  Sir 
John  Fenwick  hath  had  a  Copy  of  this  Bill  fent  him, 
Counfel  allow'd  him,  and  upon  a  fecond  Reading 
he  comes  to  make  his  Defence.    We  are  told,  the 
Proceeding  upon  this  Bill  is  not  to  be  rclembled 
10  the  Proceeding  in  JVeftminfter-HalU   and  this  is 
fufficient  in  a  Bill   (tho'  in  an  Indiftment  it  would 
not)  without  alledging  that  Sir  John  Fenwick  is 
guilty.  But  one  would  think,  that  if  Sir  Jote  Ff«- 
TOzV;^  is  guilty,  every  Allegation  in  the  Bill,  that 
is,  the  Inducement  to  the  Bill,  v.'hich  is  for  attaint- 
ing him,  fliould  be  a  good  and  juft  Ground  for  the 
Attainder  •,  and  then,  this  Gentleman  that  hath 
had  a  Copy  of  the  Bill  to  prepare  for  his  Defence, 
and  ftiew  you  Reafons  why  the  Bill   fliould  not 
pafs,  though  our  Proceedings  are  not  to  be  refem- 
bled  to  the  ordinary  Proceedings,  yet  we  are  to 
exped  from  him  fuch  a  Defence  as  the  ordinary 
Proceedings  in  JVefi)ninfter-Hall  would  require :  But 
I  think  this  is  hardly  to  be  expefted  ;  one  might 
have  thought,  and   reafonably   enough,    that   it 
might  have  come  into  his  Imagination,    that  if 
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there  had  been  Ground  to  attaint  him,   by  the  or- 
dinary Proceedings  and  Methods  of  Juftice,  the 
Parliament  would  not  have  taken  an  extraordina- 
ry Courfe  to  come  at  it :  For  I  can  never  think 
it  a  good  Reafon  to  proceed  this  Way,   that  is,  for 
tlie  laving  of  Time  •,  and  if  there  be  extraordina- 
ry they  muft  guefs  at  that  out  of  the 
Bill  :  Now  that  is  grounded  upon  thofe  Suggefti- 
ons  that  I  have  cited  ;  and  then  I  Ihould  have  ima- 
gined, that  whereas  he  had  been   indicted  upon 
the  Oaths  of  two  Witneffes,   as  the  Law  requires, 
and  one  of  them  was  withdrawn  ;  that  you  had 
rather  intended  to  have  charged  him  with  fome 
Contrivance  to  elude  Juftice,  whereby  you  had 
Reafon  to  exert  your  extraordinary  A\ithority  to 
proceed  againft  him  by  Way  of  the  Legiflative  -, 
and  I  do  not  find  we  have  any  Precedent  to  war- 
rant this  Proceeding,   tho'  in  our  Debates  we  have 
endeavoured  to  find  one  ;  yet  I  cannot  butobferve 
the  Confequence  of  this  hereafter  :    For  whether 
we  can  find  a  Precedent  to  warrant  this  Proceeding 
in  former  Ages,  or  not,  we  are  making  a  Prece- 
dent for  our  Pofterity.     And  confider  the  Confe- 
quence of  this  Precedent  you  are  making  ;  I  think 
all  the  Bills  in  Parliament  are  grounded  by  the  moft 
ferious  Ways  of  Deliberation,  before  you  come  to 
Judgment :  And  Bills  of  Attainder  ought  much 
mote,  fure,  to  require  the  Serioulnels  of  your  De- 
bates •,  but  I  cannot  but  obferve  the  Steps  now 
made  •,  I  am  afraid  there  was  a  wrong  Step  at  firft  •, 
I  was  not  here  the  firft  Day  :  But  I  recoiled  fome 
Things  from  the  Bill  it  felf  •,  the  Tendernefs  of 
thofe  Things  upon  which  this  enabling  Claufe  does 
ftand.    Here  was  no  Evidence  given  to  induce  the 
Houfe  to  bring  in  this  Bill  of  Attainder  ;  whea 
this  Bill  is  brought  in  the  Houfe,   and  the  Pream- 
ble,  that  fuggefts  that  which  is  the  Ground  of  the 
enading  Part,   confider'd  in  the  PJoufe  -,   and  the 
Houfe  did  not  think  it  reafonable  to  proceed  to  the 
Reading  of  it  a  fecond  Time  ;  I  remember  we  were 
told.  Won't  you  read  it  a  fecond  Time,  when  you 
may  have  an  Opportunity  of  having  thofe  Sugge- 
ftionsprov'd  to  you?  Thiswas  the  Ground  why  this 
Bill  was  read  a  fecond  Time.  For  confider,  other- 
wife  a  Gentleman  may  in  any  other  Cafe  as  well  as 
this,  defire  Leave  to  bring  in  a  Bill  for  attainting 
fuch  a  one ;  and  tell  you,  you  fhall  have  good  Rea- 
fon given  to  you  for  it  afterwards  •,  and  tho'  the 
Realbns  fuggefted  in  the  Bill,  are  not  fufficient, 
you  may  have  Reafons  out  of  the  Bill  that  are  fuf- 
ficient. What  a  Precedent  will  this  be  ?  Why,  Sir, 
Length  of  Time  gives  a  Sandion  to  thofe  Precedents 
which  the  Age  that  makes  them  think  not  of ;  and 
they  becomegood  Examples  to  Pofterity,  that  were 
even  very  heinous  Precedents  to  the  prefent  Times. 
Now  if  this  fhall  ftand,  as  now  in  the  Bill,  I  would 
ask,  what  Man  in  England  is  fecure  when  a  Parlia- 
ment fhall  arife  that  hath  a  Mind  to  attaint  him  ? 
Why  then,  Sir,   if  you  do  amend  the  Bill,  confi- 
der the  Method  of  your   Proceedings  -,   you  do 
your  felves,  in  efted,  declare,  that  for  bringing 
in  of  the  Bill,  for  twice  reading  of  the  Bill,  you 
had  no  Ground  at  all  -,  for  otherwife  you  had  good 
Grounds  recited  in  the  Bill,  and  that  niuft  be  a 
fufficient  Ground  to  attaint  him  ;  and  if  you  de- 
clare it  no  fufficient  Ground  to  attaint  him,  you 
declare  you  have  brought  in  a  Bill,  and  read  ic 
twice,  without  any  Ground.     Whether  you  will 
allow  Liberty  to  offer  at  your  Bar  any  Suggefti- 
ons  otherwife  than  in  the  Bill,  that  I  muft  fub- 
mit to  you  ;  and  for  giving  Time,  fince  that  is 
a  Queftion  of  a  very  extraordinary  Nature  ;  but 

have 
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have  humbly  offered  my  Thought?,  whether  any 
thino;  Hull  be  offered  otherwife  than  is  luggefted 
in  the  Preamble  of  the  Bill  ?  I  hope  you  will 
not,  tor  the  Precedent  Sake  you  are  now  making  -, 
which  ifycu  do,  I  am  afraid  Bills  of  Attainder 
may  become  now  as  frequent  as  Bills  of  Attainder 
were  in  Richard  IPs  Time  ;  which  I  hope  never 
iliall  be. 

Lord  Norreys.  Mr.  Speaker,  I  will  not  pretend 
to  tell  you  that  you  are  bound  by  other  Rules  than 
Rules  of  Jultice  •,  but  what  is  Juftice  in  IFejhnin- 
ficr-Hall,  is  fo  here,  and  every  v/here.  And  laft 
Year  you  thought  it  Juftice,  that  no  Man  ffiould 
be  brought  to  a  Trial,  but  he  fhould  know  what 


againft  him 


Bill,  and  afterwards  Sir  J.  Fcnzouk  may  anfwcr 
them. 

L.ordConingsh';.  If  the  Queftion  was,  whether 
you  ffiould  grant  this  Gentleman  Time  or  no  tc 
make  his  Defence,  I  fliould  not  have  troubled 
you.  But  the  Queftion  now  feems  to  be,  AVhe- 
ther  the  Bill  does  depend  upon  the  bare  Suggefti  • 
ons  of  the  Bill,  or  upon  the  Guilt  of  Sir  J.  Fen- 
w'uk  ?  And  therefore  if  Gentlemen  do  infift  upon 
it,  that  he  fhould  have  longer  Time  to  defend 
himlelf,  as  to  his  being  innocent  or  guilty,  I  llsall 
not  oppofe  it  -,  but  if  you  think  fit  to  put  it  off, 
as  if  the  Fate  of  the  Bill  did  depend  upon  the 
Suggeftions  of  it,  I  can't  agree  to  that  Matter  ; 
were    the    particular  Fafts   that   were   alledged     therefore  I  defire  a  fliort  Time  may  be  given  him 

to  anfwer  the  Matter  of  his  Guilt. 

Mr.  Harley.  I  find  all  Gentlemen  that  fpeal:  of 
this  Subject,  do  lay  this  Matter  is  of  a  very  ex- 
traordinary Nature,  and  you  have  entered  into 
it  by  very  extraordinary  Methods:  But  I  muit 
only  obferve,  that  this  being  the  firll  Bill  of  this 
kind  that  hath  been  brought  into  the  Houfe,  be- 
fore any  Proof,  Gentlemen  muft  be  e.xcufed  if 
they  are  cautious  what  Steps  they  do  take  -,  and 
when  the  Wifdom  of  the  Houfe  has  thought  fit 
to  take  quite  different  Methods,  as  to  the  Prelimi- 
naries, 'tis  not  to  be  wondered  if  they  meet  with 
Difficulties  in  their  Proceedings. 

Some  Gentlemen  prefs  tor  more  Time  to  be 
given  to  S\r  J.  Feu-ivick  to  be  prepared  -,  and  ethers 
urge,  that  you  fhould  declare,  whether  the  Coun- 
fel  fhould  be  heard  to  any  thing  but  what  is  fug- 
gefted  in  the  Bill.  And  I  think  you  mull  give  a 
Determination  to  the  laft  Queftion,  though  the 


Lord  Cutis.  I  think  it,  in  fome  meafure,  a  Mis- 
fortune, that  a  Matter  of  this  Nature,  as  is  your 
prefent  Debate,  hath  held  you  lb  long  •,  and  con- 
ceive it  a  Thing  to  be  wifhed,  that  every  Gentle- 
man that  fpeaks  upon  this  Occafion,  would  ap- 
ply himfelf  more  clofely  to  Reality,  and  lefs  to 
Forms  -,  I  mean,  to  f^orms,  confider'd  merely  as 
Forms ;  for  it  ought  to  be  true  Reafon  that  is 
convincing  to  you  :  And  you  ought  not  to  tie 
your  felves  to  any  Forms  upon  this  Occafion,  but 
iuch  as  are  grounded  upon  Reafon  •,  and  really  I 
have  not  heard  any  thing  that  fell  from  any  Gen- 
tleman that  fhews  his  Doubt  of  the  Nature  and 
aggravating  Circumftances  of  the  Crime  ot  the 
Prilbner  -,  but  it  hath  confifted  with  the  great 
Candour  and  Juftice  of  this  Houfe,  to  fliew  this 
Favour  to  the  Prifoner  before  you.     The  Coun- 


fel  fay,  they  are  unprepared  ;  if  they  mean  they 

fhould  prepare  themfelves  for  more  Grounds  of  whole  Houfe  agreed  to  give  him  longer  Time  ; 

Difference  and  Chicanry,  I  would  not  give  them  For  if  you  give  him  longer  Time,  it  will  after 

farther  Time  •,     I   can't   perceive   there   is  any  come  to  the  fame  Debate,    whether  they  Ihall 


Reality  of  Argument  in  it ;  and  there  is  in  Rea- 
ibning,  as  in  Religion,  Ibmetimes  a  Form  with- 
out a  Power. 

Sir  Tbo.  Dyke.  Sir,  you  have  now  two  or  three 
Queftions  before  you  ;  I  defire  you  will  confine 
our  Debates  to  one  Point  :  I  think,  whatever  O- 
pinion  Gentlemen  may  be  of  concerning  the  Proof, 
I  think  the  Point  under  your  Confideravion,  if 
you  will  make  a  right  Judgment,  is  the  Pream- 
ble of  your  Bill,  which  I  take  to  be  theFoundation 
of  it,  and  the  Caufe  for  which  you  attaint  this 
Gentleman  :  Now  the  Preamble  does  not  recite, 
and  fay,  he  is  guilty,  but  only  indifted  ;  nor  fet 
forth  any  Time  ;  nay,  it  does  not  fay  he  was 
arraigned.  So  that  thefe  Things  are  very  uncer- 
tain, and  yet  you  muft  attaint  him  for  the  Things 
recited  in  your  Bill.  And  you  know  thefe  Aifls  of 
Attainder  are  extraordinary  Methods  in  Cafes  of 
Treafon  ;  and  if  you  put  it  upon  this  Point,  that 
the  Aft  attaints  him  for  one  thing,  and  the  Coun- 
fel  fhall  prove  another,  it  makes  it  more  uncertain 
than  it  is,  and  no  Man  can  be  fafe  ;  and  therefore 
I  hope  you  will  confine  the  Counfel  to  Proofs  of 
the  Matter  contained  in  the  Bill. 

Mr.  J.  Hozve.  Sir,  I  fhall  not  move  you  to  any 
thing  that  may  tend  to  a  Delay  of  the  Matter  be- 
fore you  :  I  think,  if  you  pleafe  to  go  on  upon 
the  Matter  fuggefted  in  the  Bill,   they  are  Alle- 


be  heard  to  any  thing  but  what  is  fuggefted 
in  the  Bill?  If  you  fhould  think  fit  to  add  any 
thing,  then  it  will  be  rcalbnable  that  he  alio 
fhould  be  heard  to  that  •,  for  in  the  Cafe  of  the 
Death  of  a  Man,  let  him  defcrve  never  fo  much, 
yet  he  does  not  deferve  to  die  iinjuitly  by  your 
Hands. 

It  feems  a  very  plain  Propofition,  that  wlien 
a  Man  is  accufed,  he  ftiould  not  anfwer  to  what 
he  is  not  charged  with  ;  and  to  charge  it  with  /;;- 
nuendo's  and  Implications  is  fo  uncertain,  that  as  I 
always  have  feen  it  denied  in  this  Houfe,  fo  I 
hope  I  fliall  not  fee  fo  great  an  AfTembly  give 
any  Countenance  to  it.  They  did  tell  you,  they 
were  prepared  to  fpeak  to  the  P<eafonabIenefs  ot 
the  Bill  ;  but  this  Matter  not  being  fuggefted 
in  the  Bill,  they  are  not  prepared  to  fpeak  to 
it. 

Sir  Tho.  Littleton.  I  fee  now  where  your  Debates 
have  led  you  :  I  thought  the  regular  Subject  of 
our  Debates  had  been  the  Point  upon  which  the 
Counfel  withdrew  ;  and  that  was  for  Time.  For 
what .''  Why,  to  prepare  themfelves  to  anfwer 
any  Evidence  that  might  be  given  againft  them  ; 
becaufe  they  perceived  you  did  expeft  the  Coun- 
fel for  the  Bill  fhould  produce  their  Evidence. 
But  they  made  an  Objection  :  Say  they,  We 
did   not    underftand  your    Order  was,    that  we 


ations  which  muft  be  proved  before  the  Bill   is     fhould  come  prepared  to  oppole  any  Teftimony 


committed  ;  and  that  will  not  hinder  S'wJ.Fcn 
wick  from  being  examined  to  the  Trealon  like- 
wife.  Therefore  all  that  is  alledged  in  this  Bil!, 
J  fuppofe,  being  thought  necefTary  to  be  proved, 
I  defire  he  may  be  called  in,  and  the  Counfel 
may  go  on  to   prove  what   is  alledged    in   the 


vivai'Gcclo  be  given  againft  us,  but  only  pre- 
pared to  fpeak  to  the  Reaibnablenefs  of  the  Bill. 
Now  Gentlemen,  at'ter  five  or  fix  Hours  De- 
bates, have  been  willing  to  accommodate  the 
Matter  (that  no  Body  might  think  that  any  one 
prefied  a  Master  unreaibnable)  that  they  might 
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have  Time :    But  fome  Gentlemen  will  not  be 
fatisfied  with  granting  what  the  Counfel  defired, 
but  they  define  more.     And  what  is  that  ?   Why, 
that  is  to  know  the  Opinion  of  theHoufe,  whe- 
ther you  will  admit  any  one  thing  to  be  proved 
that  is  not  fuggefted  in  the  Bill  ?    And  I  do  take 
this  to  be  within  the  Suggeftions  of  the  Bill,  as 
fully  as  can  be  exprefled.     For  what  does  the  Bill 
fay  ?    The  Bill  does  fiiy  he  was  indifted  of  High 
Treafon,  and  that  one  of  the  Wimefles  are  gone  : 
And  Gentlemen  come   to  the   Conclufion,    and 
fkip  over    the  intermediate  Part   of   the   Bill  ; 
for  the  Bill  does  fay,  that  he  did  incite  and  con- 
fult,    ^c.      And   the  Objeftion  of  the  Counfel 
was  not  againft    the  Evidence  ;    but  they  faid, 
they  were  not  prepared  at  that  Time  to  anfwer 
it,   and  there  they  leave  it  ;    and  thereupon   the 
Houfe  go  on  upon  the  Debates.     What  can  we 
expeft  that  they  intended  ?    They  might  think, 
either  we  fhall  gain  our  Point,   and   the  Houfe 
will  give  us  Time  -,  or  otherwife,  if  they  go  on 
and  hear  this  Evidence,  then  we  fay  we  wanted 
Time.   And  that  will  be  only  Evidence  ex  Parte, 
and  not  carry  fo  much  Weight  with  it,   tho'  we 
have  nothing  to  fay  to  it  ;   or  they  might  think 
it  may  have  this  Effedl,  that  the  Houfe  will  not 
go  on,  and  hear  any  Evidence  at  all  ;    in  either 
of  thffe  Cafes,    we  have  the  faireft  Advantage 
that  we  can  have,  on  the   fecond  reading  of  the 
Bill,  in  Defence  of  our  Client  :    All  they  defired 
was,  that  they  might  have  Time  ;    and  I  hope 
that  which    fatisfied    them    that  are    moft  con- 
cerned,    may    fatisfy    any    Gentleman    of    the 
Houfe. 

Mr.  J.  Hotve.  The  Queftion  is  not,  what  they 
afked,  but  what  is  reafonable  for  us  to  grant : 
I  was  in  the  Beginning  againft  any  Delay,  and 
I  think  there  is  no  Occafion  of  Delay  :  All  I 
defire  is.  Sir,  that  the  King's  Counfel  may  be 
defired  to  prove  the  Suggeltions  of  the  Bill  ex 
Toto. 

Mr.  Sol.  Gen.  Moft  that  have  fpoke  of  this  Mat- 
ter have  faid,  that  the  Matter  is  very  generally 
laid  in  this  Bill,  and  the  Counfel  could  not  very 
well  know  to  what  to  apply  themfelves  :  That  it 
fpeaks  of  High  Treafon  in  general,   and  of  aiding 
the  King's  Enemies,  which  is  very  general :    It  re- 
cites that  indeed  ■,    but  the  Indiftment  is  legal, 
according   to  the  late  Aft  of  Parliament.     'Tis 
not  only  faid,  that  he  dcfigned  the  Death  of  the 
King,  but  for  that  Purpofe  he  and  others  met  to- 
gether and  agreed  to  fend  Cbaniock  to  France,  to 
go  to  King  "James,    to  induce   the  French  King 
with  an  armed  Power  to  invade  England.     Now 
how  can  any  thing  be  more  particularly  charged  ? 
And  the  Indidment  is  fo  charged  in  your  Bill.     1 
think  therefore  the  Counfel  could  not  be  ignorant 
to  what  they  ought  to  apply  themfelves  :    But  by 
what  I  perceive,  Gentlemen  are  very  well  con- 
tented to  give  him  further  Time.     I  remember, 
v/hen  the  Bill  was  firft  brought  in,  there  was  a 
JouCT  Debate  for  a  fecond  Reading  -,  and  fome  Gen- 
tlemen thought  it  hard  to  be  tried  by  fo  great 
an  Affembly,  and  faid,  they  had  rather  be   tried 
by  a  fewer  Number  :   But  I  fhall  obferve,  that 
you  have  fent  the  Copy  of  the  Bill  to  Sir  J.  Fen- 
ixjick  beforehand,   and  you  fent  him  Notice  that 
he  Ihould  provide  himfelf     But  I  remember  a 
much  better  Man  than  Sir.  J.  Fenwick,  who  had 
the  Misfortune  to  be  under  an  Accufation  of  High 
Treafon,  had  his  Indiftment  one  Hour,   and  was 
tried  the  next  i   and  tho'  he  pleaded  to  have  his 


Trial  put  off  till  the  Afternoon,  he  could  not 
prevail  with  the  Court  of  Juitice  to  do  it  :  Sir 
JoJrd  Feniijck  hath  had  a  Copy  of  his  Bill  for  tv/o 
or  three  Days,  but  he  never  had  any  Copy  till  he 
had  pleaded. 

Mr.  JValler.  I  ftand  up  only  for  my  Information  •, 
that  which  I  would  know  is,  whether  the  Counfel 
did  not  afk  you  the  Queftion,  whether  they  fhould 
be  bound  to  anfwer  any  thing  that  is  not  in  the 
Bill  ?  If  they  afked  that,  then  the  Gentleman 
that  fpake  here  is  anfwered  ;  and  the  Gentlemen 
of  the  Houfe  do  not  infift  upon  what  Sir  J.  Fen- 
zvick's  Counfel  did  not  infift  on.  And  I  do  think 
the  King's  Serjeant,  who  opened  the  Proceedings, 
after  he  had  opened  what  had  been  before  the 
Grand  Jury,  feemed  to  make  it  a  Charge,  as  if 
Sir  J.  Fenivuk  had  been  condefcending  to  the 
withdrawing  of  Gooihnaii.  Now  that  feemed  as  • 
if  they  defigned  to  make  that  a  Parr  of  the  Evi- 
dence. 

Sir  Richard  'Temple.  The  Counfel  did  not  infift 
upon  it  only  to  anfwer  the  Suggeftions  of  the  Bill:  ■ 
Every  Body  knows,  they  objecfted  to  the  others 
going  on  with  the  Evidence  they  opened,  becaufe 
it  was  not  in  the  Bill  ;  and  the  King's  Counfel 
could  not  fo  much  as  alledge,  that  it  was  in  the 
Bill  ;  and  they  would  have  gone  on  to  have  prov'd 
the  Indiftment.  There  is  another  Thing  :  It  is 
told  you,  as  if  the  Preamble  had  luggefted  fome- 
thing  of  this  kind,  that  there  was  a  Meeting. 
Now  that  Gentleman  that  fpake  laft  but  one,  has 
cleared  it,  that  it  only  recites  he  was  indi<5led  for 
thefe  Things,  and  this  brings  nothing  in  IlTue, 
whether  he  be  guilty  or  no  ?  Now  I  think  the 
prefent  Queftion,  and  only  Queftion  before  you, 
is  upon  the  Suggeftions  of  the  Bill  ;  for  you  can 
bring  nothing  in  Iffue  here,  but  what  is  in  the 
Bill  •,  and  No-body  can  infift,  by  the  Rules  of 
Reafon  or  Juftice,  that  any  Man  fhould  be  heard 
10  any  Matter  of  Faft  but  v/hat  is  in  the  Bill,  And 
therefore  I  think  there  is  nothing  before  you,  but 
that  you  fliould  give  Direftion  to  hear  them  to 
what  is  fuggefted  in  the  Bill. 

Mr.  Mdh-joen.  Sir,  I  fpeak  to  the  Method  o& 
your  Debates :  Your  Debates  arife  upon  an  Ob- 
jedtion  that  was  made  by  Sir  J.  FenwicFs  Counfel, 
againft  the  Counlcl  for  the  Bill  going  on  with 
their  Evidence  to  prove  Sir  J.  Fenwick  guilty  of 
High  Treafon. 

I  muft  beg  Leave  to  differ,  as  to  what  the  Coun- 
fel did  fay,  from  fome  of  the  Gentlemen  that  fpake 
laft  •,  the  Force  of  their  Objedtions  was,  that  they 
fhould  not  now  go  on,  for  they  were  not  prepared 
to  anlwer  them  -,    and  the  Reafon  they  gave  was, 
that  they  had  not  formal  Notice  -,    and  the  other 
afterwards  fpake  to   the  Shortnefs  of  the  Time  : 
Your  Debates  for  a  long  Time  went  purfuant  to 
this,    whether   you  fhould  allow   them    further 
Time  or  not?    But  the  Length  of  your  Debates 
hath  raifed  a  new  Matter.     Though  I  think  that 
Doubt,  though  it  was  not  made  by  the  Counfel, 
may  be  very  properly  made  by  any  worthy  Mem- 
ber that  hath  that  Doubt,   whether,  as  the  Bill 
is  brought  in,   the  King's  Counfel  might   at  a- 
ny  Time  fpeak  to  that  Point,  though  Sir  J.  Fen- 
wick be  acquainted  with  it  ?    And  I  mult  always 
agree,  that  Doubt  ought  to  be  refolved,  before 
you  come  to  refolve,  whether  firther  Time  ihall 
be  allowed  him  or  not ;    and  therefore  I  propofe 
it,  that  this  Queftion  may  be  put,  Whether  the 
Houfe  will   hear,  at   the  Bar  of  the  Floufe,  the 
Evidence    there  is    to    prove  Sir  John  Fenwick. 

guiky 
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guiky  of  the  High  Treafon  whereof  he  was  in 
dided  ? 

Col.  Wlj.vton.  You  have  three  or  four  Queftions 
upon  your  Paper  ;  and  now  after  fo  long  a  De- 
bate as  we  have  had,  I  hope  Gentlemen  will  not 
think  fit  to  ftart  new  ones  ;  and  I  hope  you  will 
take  Care  that  Gentlemen  fhall  not  rife  up  three 
or  foiw  Times  to  fpeak  to  this  Matter.  You  have 
another  Rule  of  the  Houfe,  That  when  a  Quefti- 
on  is  moved,  andfeconded,  though  another  Que- 
ilion  is  moved  afterwards,  yet  that  muft  be  the 
iirll  Queftion  that  is  to  be  put ;  and  I  hope  you 
will  keep  us  to  thefe  Rules. 

I  wonder  at  fomeObjeftions:  'Tistold  you,  that 
this  is  fuch  a  Proceeding  that  never  any  Thing  of 
this  Kind  was  before  •,  and  that  you  are  here  go- 
ing to  read  a  Bill  of  Attainder  before  you  have 
had  any  Manner  of  Evidence,  upon  which  you 
fhould  ground  the  bringing  in  of  this  Bill.  Gen- 
tlemen muft  remember,  or  fhould  have  informed 
ihemfelves ;  for  'tis  very  certain  that  you  had  very 
good  Grounds  to  vote  this  Bill  to  be  brought  in  : 
I  fee  the  Gentleman  that  brought  in  his  own  Ac- 
cufation  ;  you  had  his  own  Difcovery  read,  and 
Mr.  Attorney  did  inform  you  what  was  againft 
him,  and  how  he  ftood  indifted.  And  another 
Gentleman  by  me,  told  you,  he  was  with  him, 
and  there  was  a  Treaty  for  his  Pardon  ;  this  was 
Evidence  for  reafonable  Men  to  go  upon.  And 
to  tell  you  that  thefe  Precedents  will  endanger 
your  Liberty  !  Under  Favour,  this  is  the  Ground 
of  all  your  Liberty.  'Tis  by  this  Power  of  Pro- 
ceeding, when  you  have  not  that  Evidence  that 
JVejlminfier-Hall  requires,  by  which  you  will  keep 
great  Men  in  Awe. 

Now  give  me  Leave  to  fpeak  to  the  Queftion 
that  I  think  you  ought  to  put  :  'Tis  told  you,  by 
the  Counfel  for  the  Prifoner,  that  they  are  not 
apprifed  what  the  Senfe  of  the  Houfe  was,  and 
upon  that  Account  they  defired  further  Time  :  I 
confefsj  when  you  allow'd  Counfel,  I  was  of  Opi- 
nion  it  was  a  Favour  ;  and  now  fince  they  have 
niade  this  Objection,  though  I  do  not  believe  you 
are  obliged  to  allow  them  further  Time  -,  yet  I 
had  rather  err  on  that  than  the  other  Side  -,  and 
therefore  I  think  the  faireft  Thing  is  to  allow  them 
fome  further  Time. 

Mr.  Secretary  Trumbal.  Mr.  Speaker,  I  have  at- 
tended all  this  Day  to  your  Debates,  which  are 
now  in  my  Opinion  of  a  very  extraordinary  Na- 
ture ;  for  a  great  deal  of  your  Time  hath  been 
fpent  upon  Motion  of  the  Counfel  for  the  Prifoner 
at  the  Bar,  whether  you  Ihould  allow  them  fur- 
ther Time  or  no  :  And  now,  by  what  I  recolleft 
from  the  Senfe  of  feveral  Gentlemen,  the  Houfe 
feems  willing  to  allow  them  further  Time  -,  even 
that  is  oppokd  at  this  Time  of  Day. 

Sir,  the  King's  Counfel  have  open'd  the  Mat- 
ter of  Fadt,  upon  which  they  did  intend  to  pro- 
duce their  Evidence  ;  and  when  they  had  open'd 
the  feveral  Heads,  the  whole  Objeflion  that  I 
heard  made  by  the  other  Side,  was.  They  did  not 
think  the  King's  Counfel  could  have  proceeded  to 
examine  Witnefles  upon  thofe  Fads  -,  and  that 
they  were  not  prepared  to  bring  WitneflTes  on  the 
Side  of  the  Prifoner,  and  therefore  pray'd  for  fur- 
ther Time  :  Truly,  whether  that  be  reafonable  or 
no,  or  whether  upon  one  Favour,  the  Houfe  think 
fit  to  grant  another  •,  I  cannot  tell  what  might  ap- 
pear, if  it  had  come  to  a  Queftion  •,  fmce  the  Life 
of  a  Man  is  concerned,  we  ought  to  be  tender 
of  it,  and  I  ftiall  be  as  tender  as  another  ;  there- 


fore I  am  of  Opinion,  that  a  reafonable  Time 
fhould  be  allow'd.  To  do  what?  Why,  upori 
the  Evidence  the  King's  Counfel  Ihould  produce, 
they  Ihall  bring  their  Witnefics  on  the  other  Side 
to  anfwer  them.  Whether  the  King's  Counfel 
will  produce  Evidence  that  is  foreign  to  the  Bill, 
that  will  be  in  Judgment  of  rhe  Houfe  ;  but  it 
was  a  good  Motion  nude  below,  which  I  clofe 
withal,  that  a  fhort  Time  may  be  allowed  them: 
to  make  their  Defence,  and  bring  their  W^it- 
neffes. 

Mr.  Speaker.  Gentlemen,  you  have  had  a  lono- 
Debate  •,  I  do  not  remember  any  formal  Queftion 
that  was  propofed  at  firft,  till  fuch  Time  as  I  read 
to  you  what  I  thought  was  the  Queftion  upon  the 
Debate  •,  when  I  read  you  the  Queftion  for  further 
Time,  there  were  feveral  Members  ftood  up,  and 
faid,  that  was  not  the  Queftion  •,  and  took  Excep- 
tions to  it,  and  propofed  that  the  Counfel  fliould 
be  confined  to  produce  Evidence  only  to  the  Mat- 
ters fuggefted  in  the  Bill  ;  fo  that  now  I  have  two 
Queftions  upon  my  Paper,  which  I  v>/ill  read  to 
you,  and  put  which  you  will.  One  Queftion  is. 
That  they  be  confined  to  make  their  Proof  to 
what  is  fuggefted  in  the  Bill.  The  fecond  Quefti- 
on is.  That  Sir  John  Femvkk  be  allowed  further 
Time,  i^c. 

Sir  Chrijlopber  Mufgrave.  A  Gentlem.an  faid,  the 
fecond  Queftion  upon  your  Paper  was  but  lately 
ftarted  j  but  I  remember,  a  little  after  the  Coun- 
fel was  withdrawn,  it  was  moved,  Whether  you 
would  give  them  further  Time  ?  And  I,  prefently 
after,  in  the  Debate,  did  take  the  Freedom  to  alk. 
Whether  it  was  intended  they  fhould  anfwer  to 
any  Thing  but  what  was  contained  in  the  Bill  ? 
And,  I  remember,  there  was  a  Gentleman  of  the 
long  Robe  faid.  That  there  was  nothing  olTer'd  by 
the  King's  Counfel,  but  what  was  within  the  Sug- 
geftions  of  the  Bill.  Another  Gentleman  faid. 
When  they  may  have  longer  Time,  they'd  not: 
feem  fo  fond  of  it  ;  'tis  indifferent  to  me,  provi- 
ded he  be  prepar'd  to  anfwer.  But  I  cannot  but  ob- 
ferve,  that  the  Conclufion  of  that  honourable  Per- 
fon  was,  that  at  laft  you  muft  come  to  determine 
the  Queftion.  You  are  likewife  told,  by  an  ho- 
nourable Perfon  nearer  the  Bar,  Why  do  you  dif- 
puts  this,  now  you  have  order'd  the  King's  Coun- 
fel to  produce  the  Evidence  ■,  and  fo  you  have 
concluded  your  felves  ?  But  for  my  felf,  I  muft 
confefs,  I  did  never  think  the  Evidence  was  to  be 
heard  otherwife  than  as  to  the  Suggeftions  of  the 
Bill.  And  if  that  Point  be  to  be  determined,  why 
will  not  you  determine  it  now,  rather  than  to  have 
another  Debate  upon  it  ? 

Mr.  Bofcawen.  That  which  is  prefTed  by  fome 
Gentlemen,  is  begging  of  the  Queftion.  What 
have  we  here  brought  Sir  John  Fenzvick  for  ?  Was 
it  not  to  fatisfy  our  felves,  whether  Sir  John  Fcn- 
wick  was  guilty  of  High  Treafon  ?  Now  that  is 
fuppofed,  by  fome  Gentlemen,  not  to  be  within 
the  Bill  :  If  it  be  not  within  the  Bill,  I  defire  you 
v/ould  throw  out  the  Bill.  But  the  Thing  is,  we 
muft  not  examine  to  thofe  Things  that  will  make 
Sir  John  Fenwuk  guilty.  Sir,  this  is  a  very  nice 
Thing,  and  very  curioufly  woven.  The  great 
Thing,  fay  fome  Gentlemen,  we  muft  take  Care 
of,  is  the  Blood  of  a  Man  :  Does  any  one  fay  he  is 
innocent  ?  No  :  But  we  muft  have  fome  Way  or 
another  that  he  muft  not  be  brought  to  his  Trial. 
I  defire,  as  En^jjh  Men,  you  will  not  only  take 
Care  of  the  Life  of  one  Man,  but  of  the  Life  ot 
of  the  Lives  of  our  Wives  and  Chil- 
dren, 


the  King 
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dren,  and  all  our  Families.  Whac  will  they  fay 
without  Doors  ?  You  are  afraid  to  meddle  with 
Sir  John  Fenzvick  ;  and  therefore  you  will  Aide  it 
away  upon  another  Point  ;  that  his  being  guilty 
of  High  Treafon  is  not  within  the  Bill.  I  am  not 
for  taking  the  Advantage  of  Time  •,  I  defire,  as  it 
was  moved  before,  that  you  will  give  him  Time, 
and  try  whether  he  be  guilty  of  this  Treafon  or 
no,  or  otherwife  do  nothing  in  it  at  all. 


Sir,  the  Indiftment  is  mentioned  in  the  Bill  ;  no 
Man  thinks  that  Goodman's  going  away,  is  Rea- 
fon  enough  for  bringing  in  fuch  a  Bill  againft  Sir 
John  Fenwick. 

Mr.  Speaker.  Shall  I  read  you  the  Queftion  ? 


Then  the  Order  was  made  for  Candles  to  he  brought  in. 

Sir  "Thomas  Littleton.  Now  you  have  Candles 
brought  in,  it  will  be  fit  for  you  to  return  to  the 
Queftion  :  For  my  Part,  I  am  willing  to  put  both  : 
But  I  think  the  laft  Queftion  that  you  have  upon 
the  Paper,  properly  fpeaking,  is  to  be  put  firft  ; 
and  that  is,  That  the  Houfe  will  proceed  to  ex- 
amine Witnefies  to  the  Treafon  in  the  Bill  for 
which  he  ftands  indifted. 

Mr.  7.  Hciue.  I  think  the  Queftion  ought  to  be, 
That  his  Counfel  be  direfted  to  bring  WitneflTes 
to  the  Allegations  in  this  Bill. 

Sir  Thomas  Littleton.  I  propofe  it  to  you  thus  ; 
That  the  Houfe  will  proceed  to  examine  Witnef- 
fes  at  the  Bar,  to  the  Treafons  mentioned  in  the 
Bill  for  which  he  was  indided. 

Mr.  J.  Ho-irc.  I  think  that  Gentleman  might  ve- 
ry well  have  moved  the  Queftion  without  that  Li- 
mitation i  for  that  is  as  much  as  to  fay,  that  Wit- 
neffes  fliall  be  examined  to  none  of  the  Treafons 
in  the  Bill,  except  thofe  for  which  he  hath  been 
indifted  -,  and  that  is  a  Limitation,  I  hope,  ftiall 
not  be  put  to  the  Enquiries  of  this  Houfe.  I  hope 
you  will  put  it.  That  they  fliall  bring  Evidence  to 
the  Matters  alledged  in  the  Bill  generally  :  There 
are  feveral  other  Allegations  in  the  Bill  which  I 
would  have  him  anfwer  to  ;  as  the  alienating  the 
Affeftions  of  the  King's  Subjefts  from  him,  which 
I  take  to  be  High  Treafon.  ■  -^  """^ '  i 

Members.  No,  no.  .  .,•     . 

Mr,  J.  Hoive.  Why  ?  If  it  be  not  High  Treafori, 
it  hath  nothing  to  do  in  that  Place.  I  believe  'tis 
a  very  high  Crime,  and  would  induce  me  very 
much  for  the  Punlfhing  of  Sir  John  Fenwick. 

Mr.  Norris.  Sir,  I  do  not  know  how  the  Que- 
ftions  may  be  carried  fince  Candles  are  come  in  j 
but  I  think  'tis  for  the  better.  I  think  there  are 
two  Things  have  been  fpoke  to  -,  one  is  this  Bill  : 
I  find  thofc  Genclem.en  that  were  againft  the  Bill 
on  Friday,  are  more  againft  it  now.  I  was  for  the 
Bill  then,  and  am  now  for  a  fecond  Reading  of  it : 
I  think  the  Bill  is  very  plain,  and  know  not  what 
they  would  have  mentioned  in  it  more,  unlefs 
they  would  have  had  the  Kin^s-HeadTaveru.,  and 
what  Wine  they  drank  there,  I  think  there  is  all 
the  Reafon  in  the  World  to  hear  the  WitnefTes  to 
prove  him  guilty  of  High  Treafon.  As  to  the 
Point  of  Time,  I  Ihould  be  very  willing  to  allow 
it  them,  if  that  Queftion  was  put ;  and,  I  think, 
you  have  been  very  favourable  to  him  already,  in 
allowing  him  Counfel. 

Mr.  Smith.  I  would  only  obferve,  when  the  Bill 
was  to  be  brought  in,  the  Objeclion  was,  that 
you  had  not  WitnefTes.  And  nov/  the  Queftion  is. 
Whether  you  can  hear  WitnefTes  upon  Fads  not 
particularly  affigned  in  the  Bill.  I  believe  no  Man 
can  fay,  but  that  in  the  Indidment  there  are  par- 
ticular Fads  that  ought  to  be  examin'd  :  I  do  own 
for  my  Part,  if  Sir  John  Fenwick  was  a  greater 
Man  than  he  is,  it  were  better  he  fliould  efcape, 
than  you  fliould  fpend  fo  much  Time  about  him. 


That  Sir  John  Fenwick  be  allow' d  further  Time  to 
produce  Witneffes  in  his  Defence,  againfi  the 
Charge  of  High  Treafojj^  and  that  he  name  his 
Witneffes. 


Which  Queftion  was  put,  and  pafTed  in  the  Af- 
firmative. 

Mr.  Speaker.  The  other  Queftion  is. 

That  the  Counfel,  who  are  to  produce  their  Evidence 
againft  Sir  John  Fenwick,  he  allowed  to  prove 
Sir  John  Fenwick  guilty  of  High  Treafon. 

Sir  Thomas  Littleton.  I  do  think  one  of  the  Rea- 
fons  why  this  Bill  was  brought,  was,   becaufe  pof- 
fibly,  by  the  Abfence  of  this  Witnefs,  he  could 
not,  ftridly  fpeaking,   be  proved  guilty  •,   though 
all  Mankind  is  fatisfied  in  his  Guilt.     And  there- 
fore I  queftion  whether  it  will  amount  to  a  legal 
Proof :  And  if  you  had  fuch  a  Proof  as  would 
convid  him  by  the  common  Proceedings  of  Law, 
I  fhould  not  have  been  for  a  Bill  of  this  Nature  : 
For  'tis  againft  the  Honour  and  Dignity  of  this 
Houfe,  to  do  the  Work  that  an  inferior  Court  can 
do.     But  probably,  by  the  Abfence  of  this  Wit- 
nefs, Sir  John  Fenwick,  at  a  Trial  in  the  Old-Bailey, 
might  efcape  ;  though  at  the  fame  Time  'tis  high- 
ly probable,  the  Witnefs  that  is  wanting  to  con- 
vid him,  is  by  his  Means  gone  out  of  the  Way. 
Therefore  I  fpcak  to  the  Wording  of  the  Quefti- 
on •,  you  fay.  Shall  be  allowed  to  prove.  I  would  wil- 
lingly prevent  what  may  be  objeded  when  we 
come  upon  this  Debate  :  If  you  do  ufe  the  Word 
Prove,  they  may  fay,  this  is  not  Proof;  for  ftill 
Good?nan  is  not  here.     If  you  pleafe  to  fay.  That 
we  will  examine  WitnefTes  to  the  Treafon,  and  we 
will  be  Judges  how  far  it  appears  to  us,  whether 
he  be  guilty,  or  not  guilty. 

Mr.  Speaker.  Will  you  let  me  propofe  it  to  you 
thus  then  .''  That  the  Counfel,  in  producing  their 
Evidence  againft  Sir  John  Fenwick,  be  allowed  to 
examine  WitnefTes  touching  the  Treafons  men- 
tioned in  the  Bill,  for  which  Sir  John  Fenwick  is 
indided. 

Mr.  Mountague.  I  do  not  obferve,  that  in  read- 
ing of  it,  you  fay  any  Thing  as  to  the  other  Alle- 
gations of  the  Bill  :  I  think  you  fhould  word  it. 
That  the  Counfel  be  allowed  to  produce  Evidence 
to  the  Allegations  in  the  Bill,  and  the  Treafons 
whereof  he  ftands  indided. 

Mr.  Speaker.  Well  then,  the  Queftion  is  this. 
That  the  Counfel  that  manage  the  Evidence  a- 
gainft  Sir  John  Fenwick,  be  allow'd  to  produce  Wit- 
nefTes touching  the  Allegations  in  the  Bill,  and  the 
Treafons  whereof  he  ftands  indided. 

Which  Queftion  being  put,  it  pafTed  in  the  Af- 
firmative. 

Mr.  Speaker.  Will  you  pleafe  to  appoint  a  Time 
for  it  ? 

Mr.  J.  Howe.  That  I  would  move  you  is  this  : 
You  were  fo  extremely  late  before  you  went  up- 
on this  Information,  that  you  had  not  Time  to  go 
through  any  Part  Q^it;  therefore  I  would  move 

you 
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you,  rhat  you  would  appoint  early  in  the  Morn- 
ing for  Sir  John  Fenwick  co  be  here. 

And  thereupon  i(  i^as  Ordered,  That  Sir  John  Fen- 
w'lck.  Jhould be  remanded  to  Newgate,  and  brought 
to  the  Houfe  on  Monday  lo  a  Clock. 

Mr.  James  Mourtague.  Sir  John  Fenwick  now 
infifted  he  had  not  Notice  ;  I  humbly  move,  that 
he  may  be  brought  in,  and  acquainted  with  what 
you  have  ordered.  And  accordingly  Sir  John  Fen- 
wick was  brought  to  the  Bar. 

Mr.  Speaker.  The  Houfe  have  confider'd  of 
what  Sir  John  Fen'-tvick  hath  faid  at  the  Bar,  by 
hisCounfel,  and  they  are  of  Opinion,  That  Wit- 
nefles  ought  to  be  examined  there,  to  prove  the 
Allegations  of  the  Bill,  and  to  prove  him  guil- 
ty of  High  Treafon  whereof  he  flands  indifted  ; 
but  in  Favour  to  you,  becaufe  your  Counfel  faid 
you  were  not  prepared,  the  Houfe  is  willing  to 
give  you  Time  till  Monday  next,  to  make  your 
Defence  -,  and  they  require  you  to  give  in  a  Lift 
of  your  WitnelTes,  and  if  you  fend  to  me,  you  may 
have  a  Warrant  for  their  appearing  at  that  Time  ; 
and  they  require  you  to  be  here,  fo  that  they 
may  proceed  upon  the  Bill  exaftly  at  ten  a 
Clock. 

And  Sir  John  Fenwick  being  withdrawn^ 

Refolved, 
Tljat  the  Bill  for  Attainting  Sir  John  Fenwick  of 
High  Treafon,  be  read  a  fecond  Time  on   Monday 
next. 

Lim^  iC  die  Novembris,  1 6g 6. 

M.r.  Speaker.  Gentlemen,  I  would  receive  your 
Diredtions  in  one  Thing  :  You  have  ordered  a 
Member  to  produce  a  Letter,  and  the  Counfel, 
in  opening  the  Evidence,  have  referred  to  it. 
That  Member  defires  to  know  the  proper  Time 
for  him  to  do  it;  Whether,  while  the  Counfel 
are  managing  the  Evidence  at  the  Bar,  or  whe- 
ther he  muft  ftay  till  they  are  withdrawn. 

Mr.  Sloane.  As  to  this  Matter,  I  do  not  que- 
ftion  but  'tis  to  be  offered  as  an  Evidence :  and 
by  the  fame  Reafon  that  you  give  him  the  Favour 
to  examine  the  Witnefles  that  are  produced  againft 
him  ;  for  the  fame  Reafon  the  Letter  ought  to  be 
read  in  his  Prefence,  that  he  may  explain  it,  or 
deny  it :  And  give  me  leave  to  tell  my  Thoughts 
of  another  Matter  :  If  that  worthy  Member  is  to 
offer  Evidence  of  what  he  took  from  Sir  John 
Fenwick's  Mouth,  ("though  a  Member  common- 
ly gives  his  Evidence  in  his  Place,  after  the  Coun- 
fel is  withdrawn)  I  think  'tis  not  only  fair  to  pro- 
duce the  Letter  in  his  Prefence,  but  that  Sir  John 
Fenwick  fhould  hear  what  he  fays,  and  deny  it  if 
he  can. 

Mr.  Speaker.  Is  that  your  Pleafure,  that  the 
Letter  be  produced  before  Sir  John  Fenwick,  and 
that  the  Evidence  to  be  given  by  Mr.  Vernon  fhall 
be  in  the  Prefence  of  Sir  John  Fenwick  ? 

The  Queftion  being  accordingly  put,  itpaffed 
in  the  Affirmative. 

Then  the  Serjeant  was  ordered  to  take  his  Mace,  and  go 
into  Weftminfter-Hall,  and  fummon  the  Me?nbers. 

And  being  returned.  The  Order  of  the  Day  for  pro- 
ceeding on  the  Bufinefs  of  Sir  John  Fenwick  was 
Vol.  V. 


read.     \_It  being  a  ^larter  before  eleven  a  Clock.\ 

Then  Sir  John  Fenwick,  and  the  Counfel  and  Solici- 
tors on  both  Sides,  were  brought  in. 

Mr.  Speaker.  Sir  Thomas  Powys,  when  you 
were  here  laft,  you  infifted  upon  it.  That  the 
Counfel  againft  Sir  John  Fenivick  ftiould  be  kept  to 
the  Proofs  relating;  to  the  Allegations  in  the  Bill 
only  ;  or  elfe  that  you  might  have  further  Tmie, 
becaufe  the  Witneffes  were  not  ready.  The  Houfe 
have  confidered  that  Matter,  and  in  favour  to 
Sir  John  Fenwick,  that  he  might  have  noSurprife, 
have  given  him  to  this  Day  •,  but  they  do  allow 
the  Counfel  to  give  Evidence  not  only  as  cothe  Al- 
legations in  the  Bill,  but  to  prove  Sir  John  Fenwick 
guilty  of  High  Treafon  -,  and  therefore,  Mr.  Ser- 
jeant Gould,  you  are  at  liberty  to  go  on  with  your 
Evidence. 

Mr.  Serjeant  Gra/i/.  May  it  pi eafe  you,  Mr.  Spea- 
ker, We  are  here  to  give  in  our  Charge,  and  the 
Evidence  that  we  have  againft  Sir  John  Fenwick.  I 
find  by  your  Order,  That  we  are  now  allowed  to 
produce  Evidence  touching  the  Allegations  of  the 
Bill,  and  likewife  of  the  Treafons  for  which  he 
ftands  indicted  ;  therefore  I  fhall  beg  leave  to 
open  firfl,  how  he  ftands  charged  by  the  Indift- 
ment. 

The  Indiftment  firft  charges  him  with  Compaf- 
fing  and  Defigning  to  depofe  the  King,  and  put 
him  to  Death.  The  fecond  Charge  is.  For  inci- 
ting the  Frejich  King  to  fend  an  Army  of  Soldiers 
to  invade  this  Kingdom,  and  to  make  a  miferable 
Slaughter  amongft  the  Subjefls  of  this  Kingdom- 
The  third  Thing  is,  For  adhering  to  the  King's 
Enemies.  The  fourth  Part  is.  That  to  effedb 
this,  he,  together  with  feveral  others,  that  is  to 
fay,  Charnock,  Sir  John  Freind,  and  others,  did  con- 
fult,  propofe,  treat,  and  agree  to  invite  the  French 
King  to  fend  a  Number  of  Soldiers  to  invade  this 
Kingdom,  and  to  procure  great  Numbers  of  arm- 
ed Men  againft  the  King,  to  rife  and  be  formed  •„ 
and  with  thefe  Enemies,  upon  their  landing  and 
invading  this  Kingdom,  to  join,  for  to  make  and 
carry  on  a  Rebellion  and  War  in  this  Kingdom. 
And  further  it  charges.  That  he  did  confult,  con- 
fent  and  agree,  to  fend  Charnock  as  a  Meffenger 
from  Sir  John  Freind^  and  others,  into  France  to 
the  late  King  James,  to  propofe  to  him,  to  pro- 
cure the  French  King  to  fend  Soldiers  and  armed 
Men  to  invade  this  Kingdom.  Then  likewife  to 
effeft  this,  the  Indiftment  charges  him  with  pro- 
viding Horfes,  Piftols,  and  other  warlike  Arms. 
This  is  the  Charge  of  the  Indidment  •,  and  thefe 
Matters  are  in  the  Bill :  For  the  Bill  does  charge 
him  with  compafTing  and  imagining  the  Death  and 
Deftruction  of  the  King,  with  adhering  to  his 
Enemies,  by  confultiug  and  agreeing  with  feveral 
Perfons  at  feveral  Times,  to  fend  Charnock  to  the 
late  King  James  in  France,  to  invite  and  encourage 
the  French  King  to  invade  this  Kingdom  with 
armed  Forces,  and  Promifes  to  join  them,  and 
afTift  them  with  Men  and  Arms. 

Then  the  Bill  does  take  notice  of  other  Matters, 
That  Sir  John  Fenwick  hath  protraflied  his  Trial, 
by  giving  Affurances  to  the  King  to  make  a  plain 
Difcovery  ;  by  Reafon  of  which  he  did  not  come 
to  his  Trial,  and  now  one  of  the  Witneffes  againft 
him  is  withdrawn.  May  it  pleafe  you.  Sir,  This 
is  the  Charge  as  it  ftands  before  this  honourable 
Houfe  -,  and  the  Evidence  we  fliall  charge  him 
with,  will  be  of  this  Nature:  We  fhall  give  you 

I  an 
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an  Account,  That  the  latter  End  of  May,  or  Be- 
ginning of 'June,  Sir  Johu  Freirid  and  Charnock,  and 
feverafother  Perfons,  met  at  the  King's  Head, 
and  upon  that  Meeting  they  confulted  how  to  in- 
vade this  Kingdom  ;  and  they  concluded  in  this. 
That  they  would  fenA  Charnock  mio  hrance;  and 
he  v/as  to  propoie  it  to  King  James,  That  he 
ftould  procure  8000  Foot,  and  2000  Horfe  and 
Dragoons;  and  upon  their  Landing  they  were  to 
join  them  with  2000  Horfe.  After  this  they  had 
another  Meeting  -,  for  Charnock,  to  be  fare  of  the 
Matter,  would  have  another  Meeting ;  and  then 
he  propofed  it  to  them,  Whether  they  continued 
in  the  fiime  Refolution  ?  And  they  all  then  de- 
clared, particularly  Sir  John  Fenwick,  That  they 
did  approve  of  ir,  andftuckbyit;  and  that  C/j«r- 
nock  fliould  go  for  that  Purpofe  to  France.  Char- 
k,  in  purluance  and  execution  of  this  1  reafon 
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does  goto  France,  and  brings backa  Mellxge,  That 
the  Matter  had  been  communicated  to  the  French 
King,  but  at  that  Time  he  wasnot  ready  for  them, 
and  could  not  fpare  his  Soldiers,  and  his  Troops. 
Then  it  refted  for  fome  Time,  till  towards  Chrtji- 
mas,  when  Sir  George  Barclay  came  into  England, 
and  he  brought  with  him  a  Detachment  of  about 
Sixteen,  and  their  Province  was  to  alTaffinate  the 
King.  But  there  was  another  Part,  and  that  was 
the  Invafion  •,  and  in  that  Part  was  Sir  John  Fen- 
ivick  concerned,  which  we  fliall  produce  our  Evi- 
dence to  prove  upon  him  •,  but  it  does  fall  out 
that  v/c  have  but  one  Witnefs  to  this  Matter,  that 
we  can  produce  viva  voce  ;  though  when  this  In- 
di(5tmenc  was  found,  (for  it  was  found  upon  the 
Aft  laft  Seffions,  which  required  two  Witnelfes  to 
each  Species  of  Treafonj  we  had  two,  but  one  is 
fince  withdrawn,  and  that  is  touched  in  the  Bill, 
as  in  Truth  the  Fa£t  is.  Now  if  Sir  John  Fenwick 
had  come  on  in  the  ordinary  Courfe  of  Proceed- 
ings to  be  tried.  Sir  John  Fenwick  might  have  been 
tried  upon  this  Indictment,  for  then  Goodman  had 
been  there  ;  but  he  procraftinates  his  Trial,  he 
makes  Application  to  the  King,  and  gives  him 
Affurances  from  Time  to  Time  of  an  ingenuous 
Difcovery  -,  but  inftead  of  that,  when  Good- 
man now  is  withdrawn,  thefe  Affurances  have 
terminated  in  this  counterfeit  Confeflion  that  hath 
been  laid  before  the  Houfe,  and  is  charged  in  the 

Bill. 

But,  Sir,  to  fupply'this,  we  fhall  produce  the 
Examination  of  Mr.  Goodman  ;  we  fliall  prove  to 
you  not  only  the  Evidence  that  hath  been    given 
upon  this  Indiftment,  upon  which  he  hath  been 
arraigned  •,  but  alfo  the  Evidence  which  hath  been 
given  upon  the  Trial  of  Cook,  who  was  convifted 
upon  that  Evidence.     We  fhall  go  by  thefe  fur- 
ther Steps  in  the  Cafe  ;  and  humbly  offer  it  to  the 
Confideration  of  this  Houfe,  how  far   Sir  John 
Fenwick  will  be  affefted  in  it.     And  that  is  this  : 
Here  hath  been  Goodman,  and  Captain  Porter  who 
ftill   ftands  his  Ground  ;  but  they  have  tempted 
him  with  300  Guineas  in  Hand,  and  300  more 
■was  to  be  remitted  to  him  upon  his  firft  landing 
in  France,  with  AfTurancc  likewiie  ot  King  James's 
Pardon,  and  likewife  300/.  a  Year  ;    100/.  a  Year 
whereof  was   to  be  fettled  by  Sir  John  Fenwick. 
This  Propofition  fprung  from  one  Clancy  :  It  could 
not  be  expefted  that  Sir  John  Fenwick  fhould   ap- 
pear in  his  proper  Perfon,  but  he  did  by  his  Lady, 
who  was  with  Captain  Porter,   and  gave  him  Aflu- 
rance  of  all   that  was  propofed  by  Clancy,  that 
That  fhould  be   performed,     and  a  great  deal 
more. 
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We  fhall  further  give  this  Account,  That  when 
Sir  John  Fenwick  was  taken,  there  was  a  Letter 
handed  to  a  third  Perfon  -,  and  it  appears  by  That, 
that  he  thought  himfelf  at  that  Time  not  fare, 
unlefs  they  could  corrupt  the  Jury  :  For,  fays  he, 
we  muft  now  get  two  or  three  ftanch  Perfons  that 
will  ftarve  the  reft.  Thefe  Steps  we  fliall  pro- 
ceed upon,  and  begin  with  the  Indictment,  and 
call  our  Witneffes  to  it. 

Mr.  Serjeant  Lovel.  Mr.  Speaker,  I  fhall  not 
repeat  v/hat  hath  been  fiid  ;  becaufe  I  know 
what  hath  been  materially  faid,  can't  pafs  the 
Obfervation  of  this  Houfe.  The  Method  v/e  de- 
fire  leave  to  proceed  in,  is  the  Method  you  have 
prefcribed  us  •,  and  that  is,  firft  to  prove  the  Allega- 
tions of  the  Bill  :  And  that  we  fhall  make  appear 
to  you  by  undoubted  Proofs,  That  Sir  John 
Fenwick  does  ftand  indifted  for  thefe  Treafons  at 
the  Seffions  at  the  Old  Baily,  the  28th  of  Majy 
upon  the  Oa.ths  of  Porter  and  Goodman  ;  that  we 
fhall  prove  by  Records,  and  that  is  not  capable  of 
any  Traverfe  or  Denial.  We  fhall  alfo  prove,  by 
Matter  of  Record,  That  feveral  who  were  con- 
cerned with  Sir  John  Fenwick  in  this  Confpiracy 
have  been  tried  and  attainted  ;  and  then  we  fhall 
call  a  living  Witnefs  to  prove  Sir  John  Fenwick 
guilty  of  Trcafon  in  the  higheft  Manner.  Mr. 
Tanner,  deliver  in  the  IndiClment  of  Sir  John  Fen- 
wick. 

Which  was  delivered  in,  and  read  at  the  Table. 

Mr.  Serjeant  Low/.  The  Bill  does  charge.  That 
he  ftands  indiCled  upon  the  Oaths  of  thefe  two. 
Captain  Porter  d.nd  Mr.  Goodman  -.  Befides,  I  muft 
beg  leave  to  obferve,  that  by  the  Aft  of  Parlia- 
ment made  laft  Seffions,  'tisenafted.  That  no  Per- 
fon fhall  be  indiCled  unlefs  upon  the  Oaths  of  two 
WitnelTes ;  had  not  thefe  WitneflTes  been  fworn 
before  theGrand  Juryatthat  Time,  this  Bill  could 
not  have  been  found  according  to  that  Law,  nor 
would  Sir  John  Fenwick  have  pleaded  :  But  he  hath 
been  arraigned,  and  pleaded  ;  fo  that  we  fubmic 
it  to  this  Houfe,  that  it  does  appear  upon  Record, 
That  this  IndidtmenC  was  found  upon  the  Oaths 
of  two  Witneffes:  Befides  that,  two  Witneffes 
are  fubfcribed  to  the  Bill.  Now  that  other  Per- 
fons have  been  indicted,  and  convifted  upon  the 
fame  Evidence,  we  fliall  prove,  and  thatlikewife 
by  Records. 

Mr.  Serjeant  Gould.  I  thought  when  we  came  to 
give  you  an  Account  of  the  Abfence  of  Goodman^ 
then  to  have  given  you  an  Account  of  this,  and 
other  Matters. 

Mr.  Speaker.  You  will  agree  upon  your  Me- 
thod, Gentlemen  :  Who  do  you  call  in  the  firft 
Place.? 

Mr.  Serjeant  Gould.  Captain  Porter,  Sir.  (HVho 
being  prefent.) 

Mr.  Serjeant  Gould.  Idefire,  Mr.  Speaker,  that . 
he  will  give  an  Account  of  what  he  knows  con- 
cerning this  Matter,  as  alfo  of  what  is  charged  in 
the  Indictment. 

Mr.  Speaker.  Captain  Por/^r,  the  Houfe  requires 
you  to  give  them  an  Account  of  your  Knowledge 
of  any  Confpiracy,  by  Sir  John  Fenwick,  againft 
the  King  and  this  Government  ;  and  likewiie  of 
your  Proceedings,  upon  thelndiClment  againft  him 
for  High  Treafon. 

Captain  Porter.  About  the  middle  of  May  was 
twelve  Months,  there  was  two  Confultations, 
one  at  the  King's  Head'ia  Leadenhall-fireet,  and  the 

other 
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other  in  Pall-via'l;  thefe  two  Confiiltations  were 
for  the  Confidering  of  the  beft  Means  to  brii-ja  the 
late  King  James  into  England  again:  For  itrf/as 
faid,  that  King  Tf^illiam  being  gone  beyond  Sea, 
he  had  left  but  few  Forces,  and  therefore  they 
thought  they  could  not  have  a  fitter  Opportunity 
than    that  Jucffture  ;  upon  which,   they  pitched 
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upon 


Chamock  to    go   into   France,    and  make 


fome  Fropofals  to  the  late  King  James,  to  borrow 
loooo  Men  of  the  French  King,  whereof  there 
Ihould  be  8000  Foot,  1000  Horfe,  and  1000 
Dragoons ;  and  it  Vt'as  propofed,  when  they  came 
over,  to  meet  them,  with  2000  Horfe. 

Mr.  Speaker.  Where  was  this? 

Captain  Pcrter.  Our  firft  Meeting  was  at  the 
King\  Hi-ad  in  Leadenhall-flreet;  after  that,  Mr. 
Chamock  defired  another  Meeting,  and  then  we 
met  at  Motmtjofs  in  St.  Jamesh,  and  we  all  flood 
to  v.'hat  we  had  before  refolved,  That  he  fhould 
go  over  to  King  James,  and  make  this  Propofal ; 
and  that  if  he  could  get  fo  many  Men  of  the 
French  King,  we  would  meet  him  with  fo  many 
Horfe. 

Mr.  Speaker.  Sir,  you  fay  the  firft  Meeting 
was  at  the  Kui£i  Head  in  Leadenball-Jheet  %  who 
was  then  prefent  ? 

Captain  Porter.  There  was  my  Lord  Axieshur'j, 
my  Lord  Montgomery,  Sir  John  Fen-wick,  Sir  John 
Friend,  Sir  JVillimn  Perkins,  Chamock,  Mr.  Cook, 
and  my  felf ;  we  dined  there,  and  after  Dinner 
Mr.  Goodman  came  in  to  us. 

Mr.  Speaker.  Did  Sir  John  Fenwick  hear  this 
Difcourfe  ? 

Captain  Porter.     Yes,  Sir. 

Mr.  Speaker-  Did  Sir  John  Fenwick  confent  to 
It? 


Captain  Porter.     The  very  fime  I  give  now. 

Mr.  Speaker.     Mr.  Serj.  Gould,  what  have  you 
to  fay  further  to  him? 

Mr.  Str].  Level.     We  would  ask,  whether  Mr, 
Cook  was  at  the  firft  Meeting  ? 

Capt.  Porter.  Yes,  Sir,  he  was  at  both  Meetings, 

Mr.  Serj.  Lovel.  Was  Mr,  Goodman  at  the  pre- 
ferring of  the  Bill  of  Indiftment  at  the  Old  Baily  .? 

Captain  Porter.  I  faw  him  go  in  to  the  Jury, 
and  he  told  me  it  was  for  the  fame  Thing. 

Mr.  Serj.  Lovel.  We  have  fome  of  the  Jury 
here,  and  we  will  call  them  to  that. 

Mr.  Serj.  Gould.  Now,  if  it  pleafe  you,  Sir, 
we  will  afk  him  to  the  Matter  concerning  Clancy's 
tampering  with  him. 

Mr.  Speaker.  Will  you  give  the  Houfe  an  Ac<- 
count  of  that  Matter  ? 

Sir  Tho.  Powys.  By  your  Favour,  I  hope  you 
will  give  us  leave  to  interpofe  in  this  Matter : 
For  I  am  fure  in  the  Cafe  of  Life,  and  in  Cafe 
where  there  is  a  Law  prepared  to  be  made,  fub- 
fequent  to  the  Fadl,  to  condemn  any  Man  to 
Death,  you  will  not  only  have  good  Evidence, 
but  that  which  is  legal  Evidence.  And  I  take  it, 
that  in  Cafes  of  this  Nature,  of  a  fubfequent 
Law,  the  Evidence  ought  to  be  much  flronger, 
and  much  fairer  than  when  a  Man  is  to  be  tryed 
by  a  Law  in  Being.  If  they  fhould  offer  that 
which  was  faid  in  the  great  Cafe  of  my  Lord  of 
Strafford,  fwhich  Attainder  there  hath  been  an 
Aft  of  Parliament  to  reverfe)  by  a  Gentleman 
that  did  then  appear  againft  my  Lord  oiStrafford„ 
That  where  the  Houfe  proceed  in  a  legiflative 
Way,  there  needs  no  Evidence  at  all ;  but  every 
Man  may  follow  the  Didates  of  his  own 
Thoughts  and  Confcience:  ('Tis  in  RuJJjworth'5 


What  was  iaid  at  that  Meeting  ? 


Captain  PorJ^er.  ^He  did  abfolutely  confent^to     Colkawns,  fol.  ^yy.)  Yet,  I  hope,  you  will  be  of 

another  Opinion,  and  expert  ftronger  Evidence, 
than  if  a  Man  was  to  be  tryed  by  a  Law  in  Being. 
Now  that  which  is  offered  now,  cannot  be  allow- 
ed in   any  Court  of  Juflice  :  They    were  going 
about    to  fhew.   That    my  Lady   Fenwick,     the 
Wife  of  the   Gentleman  at  the  Bar,  that  fhe  had 
ufed  fome  Means  to  take  o'A^  Goodman's  Evidence, 
and  they   would  make  ufe  of  that  againfl    her 
Hufband.     Now,  what  any  Man's  Wife  fays  can- 
not be  made  ufe  of  againft  him,  as  nothing  that 
fhe  fays  or  does  can  be  made  ufe  of  for  him  -,  and, 
by  the  fame  Rule  of  Juftice,  it  cannot  be  made  ufe 
of  againft  him:  For  otherwife  the  Rule  would  be 
unequal,  That  fhe  might  be  a  Witnefs  againft  him, 
but  not  a  Witnefs  for  him  ;  that  leems  fb  unjuft, 
that  it  will  not  be  admitted  in  any  Court  whatfoever. 
Sir  Earth.  Shower.     By  your  Votes  the  Prifoner 
is  allowed  Counfel,  and  the  King's  Serjeant  is  to 
produce  the  Evidence  againft  the  Prifoner  :  That 
Phrafe  of  Evidence  makes  us  believe,  or  at  leafl 
to  hope,  that  you  will  give  us   leave  to  objed: 
to  that  which  is  not  fo  -,  and  in  this  I  appeal  to 
the  Knowledge  of  the   Gentleman  on  the  other 
Side,  who  hath  had  a  great  deal  of  Experience  of 
this  Kind  ;  and  I  am  fure,  in  all  his  Obfervati- 
ons  in  the  Old  Baily,  he  can't  fay  this   was  ever 
admitted  in  Cafe  of  Treafon,    nay  not  in  Felony, 
the  Aftions  or  Sayings  of  other  Perfons ;  and  I 
muft  confefs  I  wonder  to  hear  him  move  it  now. 

When  attempted  on  behalf  of  aclofe  Prifoner, 
that  was  not  vifited  by  any  Body,  it  was  not  ad- 
mitted that  the  Aftions  of  a  third  Perfon  at  large, 
fhould  be  admitted  againft  him  :  There  the  Ani- 
ons of  a  Wife  cannot  be  Evidence  for,  nor  againft 
her  Hufband,  It  was  never  but  in  one  Cafe,  and 
I  2  that 


It.     Sir  John  Friend  did  propofe  it  •,  fays  he.  Do 
not  let  us  propofe  more  than  we  can  bring. 

Mr.  Sper.ker.  Then  you  fay  you  had  a  fecond 
Meeting. 

Captain  Porter.  When  we  agreed  upon  this 
Bufinefs  in  Leadoihall-flrect,  Captain  Chamock  de- 
fired  another  Meeting,  to  know  if  we  continued 
in  our  Refolution  ;  and  the  next  Meeting  was  at 
Mrs.  Monntjoy's  ;  I  think  then  my  Lord  Montgo- 
mery was  not  there,  nor  Mr.  Goodman  -,  but  there 
was  my  Lord  Aylesbury,  Sir  John  Fenwick,  Sir 
John  Friend,  Sir  PFilliain  Perkins,  Mr  Chamock 
and  my  felf 

Mr.  Speaker.     How  long  after  ? 

Captain  Porter.  About  eight  or  ten  Days,  to 
the  beft  of  my  Remembrance. 

Mr.  Speaker. 

Captain  Porter.  The  fecond  Meeting  was  to 
ao;ree  to  the  fame  Thins; :  We  defired  Chamock 
to  go  as  foon  as  polTible  to  acquaint  King  James, 
that  the  fooner  he  came  that  Year,  the  better. 

Mr.  Speaker.  Did  Sir  John  Femvick  confent  and 
agree,  at  the  fecond  Meeting,  to  his  going  into 
France  to  procure  the  Forces  ? 

Captain  Porter,   Yes,  Sir. 

Mr.  Speaker.  Will  you  give  the  Houfe  an  Ac- 
count of  any  Thing  elfe  you  know,  relating  to 
this  Matter  ? 

Captain  Porter.     That  is  all. 

Mr.  Serjeant  Gould.  Was  you  examined  by  the 
Grand  Jury,  when  the  Bill  was  prefented  againft 
Sir  John  Fenwick  ? 

Captain  Porter.     Yes,  Sir. 

Mr.   Serj.  Gould.     What   Evidence  did  you 
give  to  them  ? 
Vol.  V. 
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that  for  Sodomy,  allowed,  and  that  was  after 
two  or  three  WicnelTes  befides  had  been  produ- 
ced ;  and  by  the  Opinions  ever  fincc,  it  hath  been 
allowed  not  to  be  Law;  and  that  for  the  Oeco- 
nomy,  the  Danger  might  follow  in  Cafes  of  Ma- 
trimony and  Families.  Now  they  both  do  concern 
the  Afts  of  other  Pcrfons,  and  not  Sir  John  Fen- 
wick.  Befides,  I  have  one  Objedlion  more,  and 
that  is,  1  here  is  no  fuch  Thing  alledged  in  the 
Bill :  and  with  Submifllon,  you  have  declared. 
That  they  fhould  produce  Evidence  as  to  the  Al- 
legations in  the  Bill,  and  the  Treafons  in  the  In- 
dittmcnt  ;  but  I  can't  find  any  Order  that  they 
fliould  produce  Evidence  concerning  the  carrying 
away  of  any  Witnefs -,  and 'tis  not  alledged,  that 
Good?nan  is  withdrawn  by  Sir  John  Fenwick's  Pri- 
vity :  As  to  Porter's  being  tampered  with,  chere 
is  no  Colour  ofSuggeftion  in  the  Bilh  fo  that  this 
neither  being  in  the  Bill,  nor  being  Evidence  at 
Law,  wc  muft  be  furprized  very  much  by  it,  if 
you  fliould  admit  it. 

Mr.  Speaker.     You  hear  the  Exception,  What 
do  you  iay  to  it.^ 

Mr.  Serj.  Gould.  I  think  what  thefe  Gentlemen 
fay,  will  receive  a  plain  Anfwer.  They  have 
made  an  Objcdion  without  anfwering  thefubjeft 
Matter  •,  it  is  an  Allegation  in  the  Bill,  That  Good- 
man hath  withdrawn  himfelf.  Now  the  Ufe  we 
make  of  this,  is  to  let  us  in  to  give  an  Account 
of  what  Goodman  hath  Sworn,  and  to  entitle  us  to 
read  his  Examination :  For,  fay  we,  he  hath 
been  tampering  to  ftifle  this  Confpiracy,  to  take 
off  the  King's  Evidence.  For  no  Body  doubts 
of  the  execrable  and  wicked  Confpiracy  •,  and  'tis 
as  plain,  here  hath  been  two  Witnefles  to  prove 
it  ;  and  as  plain  that  this  Indidment  is  found  ac- 
cording to  the  late  Ad  of  Parliament,  upon  the 
Evidence  of  Porter  and  Goodman.  Now  to  Ihew 
this  Confpiracy  is  carrying  on,  we  offer  to  prove 
the  Tampering  that  hath  been,  to  take  off  the 
King's  Evidence,  and  to  lay  that  before  the  Con- 
fideration  of  this  Houfe  ;  fo  the  Ufe  we  make  of 
it,  is  only  preparatory  to  let  us  in  to  tell  you  what 
Goodman  hath  fworn,  and  in  good  Time  we  fhall 
produce  to  you  an  Indiftmenc,  where,  upon  his 
very  Oath,  and  upon  the  fame  Evidence  as  we 
offer  here,  another  of  the  Traitors  hath  been  con- 
vided  ;  and  therefore  we  humbly  offer  it,  "Whe- 
ther, as  this  Cafe  is,  we  fliall  not  be  admitted  to 
prove  this  Tampering? 

Mr.  Serj.  Lovel.     Before  we  withdraw,  I  beg 
two  "Words  as  to  what  is  obje£ted  on  the  other 
Side,  for  the  learned  Gentleman  appeals  to  me  ; 
and  I    muft  appeal  to  the   Knowledge  of  fome 
Members  that  are   learned  in  the  Law,  and    to 
all,  That  even  in  criminal  Cafes,  Courts  are  not 
bound  up  to  pofitive  Evidence,  but  that  the  Evi- 
dence of  Circumftances,  and  fome  Perfons  to  cor- 
roborate them,  is  admitted  :  And  if  it  fliould  be 
fo,    that  nothing  but  pofitive    Evidence  fhould 
convift,  we  fhould  have  very  few  Convidions  at 
the  Old  Bail-)  ;  as  to  Clipping  and  Coining,  where 
One  is  convifled  by  pofitive  Evidence  and  direft 
Proof,  Forty  are  convifted  and  attainted  by  Cir- 
cumftances, as  Materials  found  about  them,  and 
putting  off"  Countetfeit-money.     Sir,  I  muft  fub- 
mit  to  you,  "Whether,  as  the  Nature  of  this  Cafe 
is,  this  Houfe  will  not  think  fit  to  hear  all  Evi- 
dence that  ma)  concern  this  Matter,  whether  Cer- 
tain or  Circumftantial  -,  and    the  "Wifdom  of  this 
Houfe  will   diftinguifh    afterwards,    what    they 
think  is  Material,  and  what  is  not.     "We  do  take 


this  to  be  Part  of  the  fame  Confpiracy  we  do 
chame  the  Prifoner  at  the  Bar  with,  that  he 
mignt  not  come  to  condign  Punifhment ;  and 
therefore  we  pray,  that  let  the  Proceedings  of 
other  Places  be  what  they  will,  that  you  will 
hear  the  whole  Matter  in  this  Cafe,  whether  the 
Evidence  be  pofitive  or  circumftantial. 

Sir  Thomas  Pozvys.  I  think  they  miftake  us 
when  they  give  us  fuch  an  Anfwer  ;  we  doubt  not 
but  there  is  pofitive  Evidence  and  circumftantial, 
but  we  fuppofe  this  to  be  no  Evidence  at  all  :  Mr. 
Recorder  tells  us  true.  That  circumftantial  Evi- 
dence is  frequently  made  ufe  of;  but  we  fay. 
That  whatever  my  Lady  Fenwick  hath  laid  or 
done,  is  not  to  be  admitted  as  Evidence  againft  the 
Prifoner  at  the  Bar  ;  becaufe  what  fhe  hath  faid 
by  "Way  of  Endeavour  to  draw  off  Goodman,  is  no 
Evidence  at  all  to  be  offered  againft  her  Husband, 
and  is  not  fo  much  as  circumftantial  Evidence. 

Sir  Barthol.  Shoiver.  "We  do  agree.  If  the  Bill 
had  been  brought  in  againft  my  Lady  Fenwick, 
or  againft  Clancy,  this  had  been  proper  Evidence  ; 
and  they  did,  and  may  deferve  Punilhment  for  it 
themfelves  :  But  this  is  no  Evidence  againft  Sir 
John  Fenwick,  that  is  here. 

Mr.  Serj.  Lovel.  We  think  'tis  properly  be- 
fore the  Houfe,  even  by  the  Order  of  the  Houfe 
it  felf :  For  in  the  firft  Place,  we  are  to  fpeak  to 
the  Matters  contained  in  the  Bill.  One  Matter  is. 
That  Sir  John  Fenwick  had  been  tryed  before 
now,  but  for  Reafons  mentioned  in  the  Bill ;  and 
that  he  delayed  his  Trial,  till  fuch  Time  as  Good- 
man was  withdrawn  ;  therefore  what  lies  before 
us  by  the  Diredion  of  the  Houfe,  is,  That  till 
fuch  Time  as  Goodman  was  withdrawn,  S'wjohn 
Fenwick  did  pretend  to  go  on  to  make  a  Difcovery, 
and  afterwards  put  it  off  with  what  is  charged  in 
the  Bill :  But  fay  they.  What  is  done  by  my  Lady 
Fenwick,  is  no  Evidence  againft  him.  When  all 
the  Circumftances  are  laid  before  the  Houfe,  what 
Dealings  there  was  with  Captain  Porter,  and  what 
was  faid  at  that  Time,  and  the  Confequence  pre- 
fently  after  Goodman's  going  away,  I  hope  it  is  as 
much  Evidence  as  the  Cafe  will  bear. 

Sir  Richard  Temple.  Sir,  Defire  they  may 
withdraw. 

According)  they  withdrew. 

Sir  Richard  Temple.  I  think  it  much  concerns 
the  Flonour  of  the  Houfe,  when  a  Prifoner  is  at 
the  Bar,  that  he  Ihould  be  allowed  the  Right  of 
an  Englijhman  ;  what  you  do  here,  may  be  a  Pre- 
cedent in  after  Ages  ;  you  are  told  what  is  offered 
as  Evidence  here  is  admitted  in  no  Court,  and 
the  Anfwer  that  is  made  to  it,  is  of  no  Force  at 
all  ;  they  tell  you  there  is  no  Allegations  in  your 
Bill,  That  Sir  John  Fenwick  had  any  Hand  in  his 
withdrawing,  nor  nothing  in  the  Indidlment  of 
it,  and  for  that  Reafon  the  Evidence  feems  im- 
proper ;  and  if  it  was,  this  would  be  no  Evi- 
dence at  all ;  for  the  Oaths  of  other  Perfons  is  no 
Evidence  againft  the  Prifoner,  to  make  him  guilty 
of  any  Thing. 

'L.oxdiCiitls.  I  think  'tis  agreed  already.  That 
the  Counfel  for  the  Prifoner  fhould  not  meddle 
with  the  Authority  and  Jurifdi6tion  of  this  Houfe  ; 
For  if  we  are  to  be  ty'd  up  to  all  the  Forms  and 
Niceties  obferved  in  inferior  Courts,  then  to  what 
End  is  the  Prifoner  brought  here  ?  I  think.  Evi- 
dence ought  to  be  admitted,  that  may  clear  every 
Man's  Confcience,  that  this  Bill  againft  Sir  John 
Fenwick  ought  to  pafs. 

Mr. 


upon  a  Bill  ofjuainder  for  High  Treafon.  ^ 


Mr.  J.  How.  A  Gendeman  iaid.  We  are  not 
ty'd  to  the  Forms  of  inferior  Courts ;  but  tho'  we 
are  not  ty'd  to  the  florins  of  interior  Courts,  we  are 
ty'd  to  that  which  was  the  Ground  of  them,  and 
that  is,  right  Reafon  and  true  Senfe  :  They  have 
alledged  that  he  was  indifted  •,  no  Body  doubts  it. 
That  Goodman  is  withdrawn,  no  Body  doubts  it. 
But  what  is  that  to  Sir  John  Fenwick  ?  It  might  be 
with  a  Defign  for  Good  or  Evil  to  Sir  John  Fen- 
wick. My  Lord  Jeffenes  faid,  at  my  Lord  Dela- 
inere'%  Trial,  (as  I  am  informed)  That  one  Wit- 
nefs,  with  good  Circumftances,  was  enough  to 
convift  a  Man  of  High  Treafon.  And  I  am  told, 
it  was  told  him  then,  that  if  they  ever  met  him 
in  the  Houfe  of  Lords,  he  fhould  anfwer  it  with 
his  Head.  I  defire  you  would  afk  Captain  Por- 
ter^ when  he  comes  in.  Whether  this  was  dif- 
courfed  before  Dinner,  at  Dinner,  or  after  Din- 
ner ?  And  whether  he  knows  that  Goodman  heard 
this  or  no  ? 

Mr.  Chancel,  of  the  Exchequer.  There  feems  a 
particular  Shynefs  to  know  the  Truth  of  this  Mat- 
ter ;  I  mean  in  the  Counfel  t'other  Day  :  The 
Gentleman  lays.  That  Goodman  might  be  v/ith- 
drawn  to  the  Prejudice  of  Sir  John  Fenwick,  as 
well  as  for  his  Good  ;  1  defire  you  will  not  let  the 
Government  be  fo  ftigmatized.  You  have  given 
leave  to  the  Counfel  to  examine  to  any  Thing  that 
may  be  added  to  the  Bill ;  for  upon  a  Commit- 
ment, I  can  move  you  to  put  any  Thing  that  fhall 
be  thought  reafonable. 

Sir  Thomas  Dyke.  It  may  be  a  reafonable  Thing 
to  enquire  why  Goodman  is  withdrawn  ?  But  the 
Queftion  is.  Whether  this  be  a  proper  Time  ? 
The  Houfe  is  not  ty'd  to  the  common  Forms, 
but  they  are  ty'd  to  the  common  Rules  of  Equi- 
ty: And  the  Queflion  is.  Whether  the  Houfe 
will  permit  any  Perfon  to  fuffer  by  the  Adls  of 
another  ? 

Mr.  Sol.  Gen  *.  It  is  difcretlonary, 
whether  you  will  determine  that  this 
is  Evidence  now,  or  after  you  have 
heard  it.  I  can't  tell  at  whofe  Trial  it 
has,  but  I  won't  enter  upon  the  Legality  of  the 
Thing  •,  'tis  one  Thing  when  a  Man  is  to  be  tried 
by  a  Jury,  and  another  Thing  when  he  is  to  be 
tried  before  Judges.  A  Jury  may  be  fo  fway'd 
and  pofTefTed  by  it,  that  it  may  not  be  fit  for  them 


*  Sir  yi)h» 
Baivks. 


Hufband  what  fhe  intended  to  do,  and  he  fhould 
have  faid,  he  fcorn'd  it :  This  is  poffible,  if  you 
go  to  fuppofing  ;  and  that  he  might  apprehend  it 
would  do  him  a  Mifchief.  Now  it  can  be  to  no 
purpofe  to  hear  this  Evidence,  unlefs  it  be  to  fa- 
tisfy  the  Houfe,  in  order  to  attaint  the  Frifoner, 
No,  but  lay  they.  Let  us  hear,  and  we  will  judge 
afterwards:  Whyfo?  It  can't  afFeft  the  Frifo- 
ner :  And  if  any  Perfon  hereafter  have  a  Mind 
to  have  my  Lady  Fenzvick  punilhed,  they  may 
examine  it. 

Mr.  Sloane.  The  Gentleman  that  fpake  lafl  hath 
made  one  Suppoftl  ;  let  me  make  another.  He 
fuppofes,  That  it  may  appear  by  the  Evidence, 
upon  the  Examination  of  WitnefTes,  that  what  my 
Lady  Fenzvick  or  Clancy  did,  was  contrary  to  the 
Diredlion  of  Sir  John  Fenuick:  If  the  Evidence 
happen  to  be  fo,  'tis  nothing.  But  we  may  fup- 
pofe  again,  Suppofe  it  happens,  that  it  appears 
by  the  Evidence,  that  it  was  for  the  Benefit  of 
Sir  John  Fenwick  to  the  greatefl  Degree,  to  get 
away  one  of  the  WitnefTes ;  &'  ciii  bono.,  is  the 
flrongeft  Prefumption  to  me.  I  do  allow,  in 
Wejlminjier-Hall,  that  a  Woman  lliall  not  be  a 
Witnefs  for  or  againfl  her  Hufband  •,  but  if  fhe 
be  direfted  by  her  Hufband,  ^<i  facit  per  alium, 
facit  per  fe  ;  you  do  not  allcdge  all  the  Evidence  in 
the  Indiftment,  that  runs  in  general  ;  if  the  Evi- 
dence differs  as  to  Time  and  Place,  ye  may  find 
him  guilty  of  the  Indiftment. 

Lord  Norryes.  Becaufe  I  would  not  willingly  go 
upon  Suppofitions,  I  defire  the  Clerk  may  read 
the  Queftion  that  you  have  pafTed  the  lafl  Day,  to 
examining  Evidence. 

•  '      ■  .-   ,       .. 

Which  was  accordingly  read,  .  - 

Now  I  defire  to  know,  Whether  this  be  Trea- 
fon within  the  Indiftment,  or  any  of  the  Allega- 
tions  of  the  Bill  :  Otherwife,  I  think  you  have  tied 
your  felves  up  by  that  Rule. 

Mr.  Pelham.  I  did  expeft  the  Gentleman  rliat 
fpake  lately  would  have  cleared  the  Matter.  He 
gave  you  a  Diflinftion  between  the  Proceedings 
oi  IVeJlminfter-Hall  znA  the  Court  of  Chancery.  °I 
am  ignorant  of  both.  I  defire  to  know,  Whether 
we  are  to  go  here  by  the  Proceedings  of  Wefi- 
minjler-hall,  or  the  Court  of  Chancery,    li'  we  are 


to  hear  it :  But  look  into  the  Court  of  Chancery  ;     not  tied  by  thefe  Rules,  we  may  let  our  felves  into 

and  their  Depofitions,  if  one  Side  fay  they  are  '^  ' '  .1  •-.  •    .  

Evidence,  and  the  other  Side  fay  they  are  nor, 
are  every  Day  admitted  ;  and  the  Rule  is.  That  it 
is  fooner  difpatched  by  hearing  of  it  than  not. 
You  do  not  fit  here  as  a  Jury,  but  as  Judges  •,  and 
will  confider  how  far  the  Adlions  of  a  Wife  fhall 
concern  her  Hufband;  you  will  do  the  Frifoner 
Right,  and  your  felves  Right,  if  you  will  hear 
them. 


S\r  Francis  Winnington,  The  Queftion  is,  Whe- 
ther the  King's  Counfel 

Mr.  Speaker.  Let  me  fet  you  right ;  they  are 
not  here  as  King's  Counfel. 

Sir  Francis  Winnington.  Very  well  :  But  in  this 
Houfe  you  are  the  Judges  and  Jury  too.  The 
Evidence  that  is  opened,  is  to  induce  you  to  be- 
lieve that  he  is  guilty,  and  the  Gentleman  that 
fpake  lafl  will  not  allow  it  to  be  a  legal  Evidence, 
Then  the  Queftion  is,  Whether,  you  being 
Judges  of  the  Faft,  as  well  as  of  the  Law,  fhould 
be  afraid  to  be  induced  to  believe  a  Faft,  by  that 


any  Evidence  that  will  induce  us  to  believe  him 
guilty  or  not  guilty.  If  we  are  tied  to  thofe 
Rules  that  are  obferved  in  all  Courts  of  Juflice, 
where  Trials  of  Treafon  are  had,  this  can  be  of 
no  Validity :  So  I  defire  to  know,  Whether  we  are 
to  go  according  to  the  Proceedings  of  thofe 
Courts,  or  whether  we  may  proceed  as  the  Court 
of  Chancery. 

Sir  '^ho.  Littleton.  The  honourable  Member 
that  fpake  laft,  defires  to  know.  Whether  we  are 
bound  by  the  Rules  in  TFefijniiifler-Hall,  in  their 
Proceedings,  or  not.  I  believe  it  would  have  been 
to  very  little  Purpofe  to  have  thought  of  this  Bill, 
if  thofe  Courts  could  have  convi6ted  him.  I  be- 
lieve if  the  Counfel  had  tied  you  to  the  Proceed- 
ings of  Wefiminfter-Hall,  and  therefore  that  you 
could  not  have  proceeded  on  this  Bill,  you  would 
have  taken  Notice  of  them,  and  reprimanded 
them  for  faying  lb.  I  know  not  what  to  fay  to 
the  Proceedings  of  Chancery  in  this  Cafe  ;  but  \ 
fuppofe  upon  this  Trial,    you  will  inform  your 


which  is  not  legal  Evidence  ?  Suppofe  my  Lady     felves  by  the  bell  Methods  you  can  ;  and  every 
Fenwick  had  had  the  Defign,    and  had  told  her     Man,  according  to  his  Judgment,  be  for  or  againll 
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the  Bill.  If  upon  what  I  hear,  I  am  of  Opinion 
he  is  notorioufly  guilty,  I  ftall  freely  pafs  the 
Bill.  If  I  do  fo  much  as  doubt  that  he  is  guilty, 
according  to  the  old  Rule,  ^wd  duhitas  ne  feccris, 
1  fliall  not  be  for  it ;  and  in  order  to  this  I  am  for 
hearino-  every  body  that  comes  before  us.  It  is 
faid,  that  pofTibly  Goodman  is  withdrawn  to  Sir 
John  Femoid's  Prejudice  -,  I  would  be  glad  to  hear 
that ;  if  fo,  I  fliall  have  the  worfe  Opinion  of  the 
Bill.  They  fay,  'tis  not  alledged  in  the  Bill, 
concerning  Captain  Porler's  being  tamper'd  with  -, 
but  'tis  alledged,  That  Goodnian  is  withdrawn, 
and  that  'tis  not  alledged,  that  Sir  John  Fenwick 
was  privy  to  it ;  but  it  may  weigh  to  Gentlemens 
Judgments,  how  he  comes  to  be  withdrawn. 
They  that  tamper  with  one  Witnefs  may  be 
thought  like  to  tamper  with  another.  They  tell 
you.  That  the  Evidence  of  a  Man's  Wife  will 
not  weigh  againft  her  Hufband.  It  may  be  fo  in 
point  of  Law  •,  but  if  you  think  your  felves  bound 
up  to  ihe  ftrid  Rules  of  Law,  difpofe  of  your 
Bill  prefently. 

Sir  JVill.  Corf  on.  You  have  been  pleafed  to  give 
Leave  to  the  King's  Counfel  to  prove  Matters 
againft  Sir  John  Fenwick.  You  have  heard  Cap- 
tain Porter  upon  the  Fad:.  If  they  had  opened 
the  Matters,  that  Sir  John  Fenwick  was  inftrumen- 
tal  to  convey  Goodman  away,  I  fhould  have  been 
willing  to  have  heard  it :  But  they  opened  it. 
That  my  Lady  Fenwick  was  inftrumental  in  Con- 
veying away  Goodman  ;  and  this  ought  in  no  fort_ 
to  be  admitted.  An  honourable  Gentleman  ot 
the  Long  Robe,  made  a  Difference  in  the  Pro- 
ceedings between  the  Court  of  Chancer^.,  and  the 
Courts  of  JVeftminftcr-Hall;  but  I  would  fain 
know,  if  a  Fa<5h  was  ftated.  Whether  my  Lord 
Keeper  could  determine  the  Matter  before  a  Com- 
mifTion  went  to  prove  it.  'Tis  true,  we  are  not 
tied  to  the  Forms  of  Law,  but  we  are  tied  to  the 
Forms  of  Juftice.  I  know  no  Cafe  where  a  Wife 
is  admitted  to  be  a  Witnefs  for  or  againft  her 
Hufband.  In  Brown's,  Cafe  indeed,  wlio  took  a 
Woman  away,  and  forced  her  to  marry  him  ; 
the  Qu  eft  ion  was.  Whether  flie  fhould  be  admit- 
ted ?  And  in  that  Cafe  flie  was  admitted  as  a  Wit- 
nefs, becaufe  the  NecelTity  of  the  Thing  required 
it  •,  and  there  was  no  other  Way  to  prove,  whe- 
ther he  had  her  Confent  or  not.  Another  Cafe 
there  was  of  my  Lord  Cajilehnven,  where  from  the 
Nature  of  the  Thing  it  was  admitted  ;  for  it  was 
impoiTible  there  fhould  be  any  other  Proof  of  it. 
But  if  my  Lady  Fenwick  be  guilty  of  this  Matter, 
it  muft  only  by  way  of  Inference  affedl  Sir  John 
Fenwick.  They  tell  you,  they  infift  upon  it  as  an 
Indiftment ;  then  it  comes  to  be  a  Matter  of  Con- 
fequence  ;  and  therefore  fince  the  Matter  hath 
been  fully  ftated  to  the  Houfe,  as  to  what  they 
would  prove,  I  think  we  may  now  give  our  Judg- 
ment upon  it. 

Mr.  Bofcazven.  You  are  here  in  your  Legifla- 
tive  Power,  and  are  no  more  tied  to  the  Rules  of 
Law  in  Examining  of  Witneftes,  than  you  are  in 
giving  of  Judgment ;  for  you  can  give  thofe  Pu- 
nifhments  that  never  are  given  in  JVeftminfter-Hall. 
I  am  of  Opinion,  that  my  Lady  Fenwick  cannot  be 
examined  for  or  againft  her  Hufband  ;  but  if  he 
fend  her  to  folicite  for  him,  it  fliall  have  fome 
Weight  with  me.  Thofe  that  don't  believe  it 
from  what  he  fays,  may  give  their  Judgment  ac- 
cordingly :  I  defire  to  know  of  this  Gentleman,  if 
I  don't  believe  ic,  whether  I  can  give  Judgment 
againft  him  ?  I  believe  a  Man's  Confcience  ought 
to  go  with  his  Judgment, 


Mv.  Speaker.  I  will  read  the  Queftion.  That 
Captain  Porter  be  examined  to  the  Attempt  of  ta- 
king oft'  his  Teftimony  as  to  the  late  Conspiracy. 

Which  ^lejlion  being  put,  it  pajfed  in  the  Affirmative. 

Mr.  Harley.  I  fuppofe  you  will  let  the  Counfel 
of  both  Sides  have  firft  done  with  their  Queftions, 
and  then  there  will  be  fome  Queftions  propofed  to 
you. 

Mr,  J.  Howe.  They  tell  you  how  that  Sir  John 
Fenwick  was  indifted,  and  that  Goodman  is  with- 
drawn ;  but  there  is  one  Thing  the  Counfel  of 
both  Sides  flip  over,  and  that  is.  Sir  John  Fenwick 
hath  given  in  falfe  Informations  •,  it  looks  as  if 
they  were  agreed  on  both  Sides  in  that  Matter  :  I 
defire  the  King's  Counfel  may  be  afked.  Whether 
they  have  any  Evidence  of  that  Matter? 

Col.  Cra-wford.  Since  I  am  mention'd  in  that 
Paper  

Adm.  Riijfel.  I  believe  though  that  Gentleman 
was  afraid  that  Matier  would  have  been  pafted 
over,  yet  that  the  Gentlemen  of  this  Houfe  that 
are  therein  named  will  take  Care,  for  their  own 
Vindication,  That  that  Matter  fhould  not  be  flip- 
ped over  ;  I  fuppofe  the  proper  Time  for  that  is, 
when  the  Evidence  is  over  :  I  afftire  you,  it  no 
Body  elfe  will,  I  will. 

Then  6"/^  John  Fenwick,  and  the  Counfel  of  both 
Sides,  and  Captain  Porter,  were  brought  in. 

Mr.  Speaker.  Sir  Tho.  Powys,  the  Houfe  hath 
confidered  of  your  Exception  to  the  Teftimony  of 
Captain  Porter,  as  to  the  Poini  he  was  to  be  exa- 
mined to,  and  they  are  agreed.  That  'tis  fit  that 
all  the  Evidence  fhould  be  laid  before  them,  and 
they  can  judge  afterwards,  whether  it  be  mate- 
rial or  fit  to  be  allowed,  or  not.  Therefore,  Cap- 
tain Porter,  pray  do  you  give  the  Houfe  an  Ac- 
count at  large  of  what  Attempts  have  been  made 
upon  you,  at  any  Time,  to  draw  you  off  from 
your  Teftimony,  with  refpeft  to  the  late  Con- 
fpiracy. 

Capt,  Porter.     I  had  a  Meeting  with  one  Clancy, 
firft  in  Mitre  Court,  at 
and  afterwards  at  the  King's- Head  Tavern 

by  the  Play-houfe :  At  thofe 
Meetings  he  propofed  to  give  me  300  Guineas  to 
bear  my  Charges  to  France,  and  to  fend  me  a  Bill 
for  300  more  ;  and  likewife  that  I  fhould  be  al- 
lowed 300/.  a  Year 

Mr.  Speaker.  How  long  had  you  been  acquaint- 
ed before  ? 

Capt,  Porter.    Several  Years. 

Mr,  Speaker.  Did  he  tell  you  who  he  came 
from  ? 

Capt,  Porter.     He  faid,  he  had  been  with 

Fenwick,  who  defired  him  to  make  this  Propofal 
to  me, 

Mr,  Speaker.  How  often  had  you  Meetings  with 
him  ? 

Capt.  Porter.     About  feven  or  eight  Times. 

Mr.  Speaker.  What  Satisfaftion  did  he  give 
you,  that  Sir  John  Fenwick  would  perform  the 
Agreement  ? 

Capt.  Porter.  He  told  me,  my  Lady  Fenwick, 
and  my  Lady  Montgomery,  fhould  meet  and  con- 
firm every  Thing  that  Night.  The  Day  before  I 
was  to  go,  I  met  with  my  Lady  Fenwick,  vfho  cold 
me,  my  Lady  Montgomery  could  not  come,  be- 
caufe  one  of  her  Children  was  fallen  fick. 
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Mr.  Speaker.  What  Salisfaftion  did  fhe  give 
you,  that  Sir  John  Fenwick  would  perform  what 
Clancy  had  propofed? 

Capt.  Porter.  She  faid,  what  Clancy  had  pro- 
pofed fhould  certainly  be  made  good. 

Mr.  SerJ.  Gould.  Did  you  receive  any  Thing  in 
part,  inpwrfuance  of  this  Agreement  ? 

Capt.  Porter.  I  received  300  Guineas  ofClaaex, 
and  he  promifed  to  me  a  Bill  of  300  more,  which 

was  depofited  by ■  Fenwick  in  his  Hands,  to 

be  fent  after  me  into  France. 

Mr.  Serj.  Goi'ld.  Pray  what  Letter  was  that  he 
brought  you  ? 

Capt.  Porter.  He  brought  me  a  Letter,  and 
faid,  it  was  writ  by  Sir  John  Fenwick  to  King 
James  on  my  behalf. 

Mr.  Speaker.     Did  he  deliver  that  to  you  ? 

Capt.  Porter.  No ;  he  delivered  it  to  the  Gen- 
tleman that  was  to  go  with  me,  one  Captain 
X)o}telagh. 

Mr.  Speaker.  Why  did  you  not  take  that  Let- 
ter into  your  own  Hands  ? 

Capt.  Porter.  I  had  it,  and  read  it,  before  it 
was  feal'd  up. 

Mr.  Serj.  Gould.  Do  you  remember  the  Con- 
tents of  it  ? 

Capt.  Porter.  As  much  as  I  remember  was.  He 
defired  his  Majefty,  by  reafon  that  my  going  away 
was  to  fave  my  Lord  Aylesbury.,  and  my  Lord 
Montgomery.,  &c.  to  pardon  what  I  had  done. 

Mr.  Serj.  Lovel.     Who  fubfcribed  it  ? 

Capt,  Porter.  It  was  not  Sir  John  Fenivick's 
Name,  but  they  told  me,  King  James  would 
know  who  it  came  from. 

Mr.  Serj.  Lov^l  How  did  you  proceed  after  the 
Meeting  with  my  Lady  Fenwick  ? 

Capt.  Porter.  The  next  Night  after  that  he  had 
paid  me  my  Money,  and  fhewed  me  the  Bill,  and 
I  was  to  go  away  the  next  Day  after  ;  They  faid, 
the  Boat  was  provided. 

Mr.  Serj.  Lovel.  Can  you  tell  whether  the  Boat 
"was  provided  ^ 

Capt.  Porter.  They  were  taken  up  prefently 
after. 

Mr.  Serj.  Gould.  We  will  now  produce  a  Record 
to  confirm  the  Evidence  that  he  hath  given  you  : 
This  Perfon  hath  been  convidled  for  this  Tam- 
pering. 

According],^  the  Record  for  Clancy'i  ConviSiion  was 
produced. 

Sir  17}0.  Powys.  I  defire  to  know.  Whether  they 
offer  this  as  Evidence  againft  Sir  John  Fenwick  ? 

Mr.  Speaker.  They  offer  to  prove,  That  this 
very  Perfon  hath  been  tampered  with,  to  take  off 
his  Teftimony;  and  they  leave  it  then  to  the 
Houfe  to  judge,  who  is  moft  likely  to  be  guilty  of 
Goodman's  Withdrawing.  They  begin  to  fhew 
you,  there  hath  been  an  Attempt  to  take  off  this 
Perfon's  Teftimony  ;  you  have  heard  the  Perfon 
hmilelf  to  it  already  :  So  now  they  offer  to  read 
the  Convidion  of  Clancy  to  this  Matter. 

Ihe  Record  of  Clancy 'i  Convi5iion  was  read. 

Mr.  Serj.  Lovel.  We  will  prove  the  like  Solici- 
tation hath  been  made  by  Mr.  Dighton,  who  is  the 
Solicitor  for  the  Prifoner  at  the  Bar. 

Mr.  Speaker.     What  is  your  Witnefs's  Name .? 

Mr.  Serj.  Lovel.  Ibomas  Roe:  If  you  pleafe. 
Sir,  to  afk  him  what  Endeavours  have  been  ufed 
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by  Mr.  Dighton,  to  make  Ufe  of  hiin,  that  Good- 
man might  withdraw  himfelf 

Mr.  Speaker.  Mr.  P.oe,  You  are  required  to 
give  this  Houfe  an  Account  of  what  hath  paffed 
between  Mr.  Dighton  and  you,  in  order  to  take  off 
the  Teftimony  of  Mr.  Gsodman. 

Mr.  Roe.  About  the  middle  o^ September  laft,  l 
had  Occafion  to  go  to  Mr.  Dighton,  to  enquire^ 
Whether  the  Commiffioners  of  the  Land  Tax  in 
Surrey  fate  ;  for  I  knew  he  was  concerned  in  fbme 
Affairs  for  that  County  :  He  told  me,  he  did  ndt 
pofitively  know,  but  would  fpeedily  enquire.  At 
the  fame  Time  he  took  Occafion  to  tell  me,  he 
knew  it  was  in  my  Power  to  do  Sir  John  Fenwick 
Service.  I  afked  him.  What  he  meant  by  it  ? 
Says  he,  I  know  you  know  Goodman  well,  and  it 
will  be  the  better  for  you  if  you  will  tell  me  :  I 
afked  him,  What  he  meant  by  that  Way  of  talk- 
ing ?  He  defired  1  would  meet  him  fome  other 
Time,  and  I  fhould  know  further  of  his  Mind  j 
accordingly  I  did  meet  Mr.  Digbton  :  S.iys  he,  you 
know  Goodman  vitW,  and  if  you  can  lay  any  Thine 
that  can  difcredit  Goodman's,  Teftimony,  you  ftiaU 
have  100/.  a  Year  fettled  upon  you  for  your  Life. 
Says  I,  Sir,  I  do  know  him  well  :  Says  he.  Did 
you  never  hear  him  talk  of  Poifoning  tlie  Duke  of 
N.  and  Robbing  on  the  Highway,  and  that  he  is 
concerned  with  Clippers :  Says  I,  I  have  heard 
him  talk  of  thofe  Matters  feveral  Times,  but  you 
can't  think  I  will  be  a  Witnefs  and  expofe  my 
felf,  and  difparage  People,  till  I  know  for  what. 
Says  he.  For  that  you  fliall  be  iatisfied  ;  you 
Ihall  have  100/.  a  Year  fettled  upon  you,  provi- 
ded you  can  difcredit  Goodman's  Teftimony,  that 
Sir  John  Fenwick  may  come  oft",  and  it  will  be 
done  by  a  Friend  of  yours. 

We  accordingly  agreed  to  meet  the  next  Day 
at  a  Coffee-Houfe  in  the  City,  and  appointed  a 
Friend  to  be  there,  but  Mr.  Digbton  did  not  meet 
at  the  Time  ;  and  the  Reafon  he  told  me  was,  be- 
caufe  Sir  John  Fenwick  was  that  Day  to  be  arraign- 
ed. As  foon  as  Mr.  Digbton  had  made  this  Propo- 
fal,  I  told  Mr.  Goodman  of  it,  and  he  advifed  me  to 
go  on  with  him,  and  lee  if  I  could  get  any  Offer 
under  his  Hand  :  I  told  him,  he  had  appointed  to 
meet  me  in  the  City,  and  a  Friend  to  be  there  to 
hear  me  :  I  went,  and  told  Mr.  Dighton,  but  Mr. 
Goodman  would  not  be  fatisfied  with  that,  but  faid 
I  muft  go  to  the-Archbiftiop,  and  rdl  him  what 
paffed  ;  fo  I  did  go  and  tell  the  Archbiftiop  what 
I  have  told  you  now. 

Mr.  Speaker.  Had  you  any  Meeting  after  that  P 
Mr.  Roe.  Yes,  on  the  igch  of  September,  and 
then  he  made  great  Affeverations,  that  what  he 
faid  ftiould  be  performed  ;  and  that  I  ftiould  not 
only  oblige  Sir  John  Fenwick,  but  my  Lord  Mont- 
gomery ;  and  that  Goodman  was  a  loft  Man  by  beincr 
become  a  common  Evidence  -,  and  that  it  would 
not  be  in  his  Power  to  oblige  any  Man,  my  Lady 
Dutchefs  having  difcharged  him  of  his  Employ, 
and  he  would  not  be  in  a  Condition  to  do  further 
for  me  •,  and  fays  he,  whatever  you  would  have 
gotten  by  ferving  my  Lady  Dutchefs  in  her  Con- 
cerns fhall  be  made  up  over  and  above  this  100/. 
a  Year  that  I  have  promiled. 

Mr.  Serj.  Gould.  I  defire  he  may  be  aflced.  Whe- 
ther Goodmaa  did  not  acquaint  him,  that  a  Sifter 
of  Sir  John  Fenwick'^,  had  been  witli  him,  and  up- 
on what  Occafion  ? 

Mr.  Roe.  About  the  Time  of  the  Prefernng  of 
the  Bill  againft  Sir  John  Fenwick  I  law  Goodrhan  at 
Hicks's  Hall  j  and  a  little  after  he  told  me,  that 
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a  Sifter  of  Sir  John  Fenzvick's  had  come  to  him, 
and  made  fome  Propofals  to  him,  and  I  acquaint- 
ed the  Duke  of  Shrewsbury's  Deputy,  Mr.  rgrmn, 

with  it,  r      ■  L 

Mr,  Speaker.  Did  you  purfue  this  Difcourfe  with 
Mr.  Digbton,  fo  as  to  come  to  any  pofitive  Agree- 
ment ? 

Mr.  Roe.  No  otherwife  than  what  I  told  you  •, 
my  Defign  was  to  have  Mr.  Dighton  to  have  given 
it  me  in  Writing,  or  elfe  for  him  to  have  faid  it  be- 
fore fome  other  Man  •,  but  I  don't  know  any 
Thing  whereby  I  could  have  difcredited  Mr.  Good- 
man,  if  he  would  have  done  it. 

Mr.  Serj.  Gould.  You  obferve,  Sir,  that  one  of 
the  WitnefTes  whofe  Name  is  fubfcribed  to  the  Bill 
of  Indidment,  is  withdrawn:  Now  to  give  you  an 
Account  that  he  is  withdrawn,  I  defire  the  King's 
Proclamation  may  be  read. 
Members.     No,  no. 

Mr.  Serj.  Lovel.  We  have  Mr.  Goodman's  Exa- 
mination under  the  Hand  of  Mr.  Fernon  ;  we  pray 
it  may  be  read. 

Sir  Tho.  Powys.     Mr.  Speaker,    I  defire  to  be 
fpared  a  Word  to  this  Matter :  I  take  this  to  be  a 
great  Point,  not  only  as  it  concerns  the  Life  of 
thisPerfon,  but  as  it  maybe  a  Matter  of  Exam- 
ple in  all  Times  hereafter  ;  that  which  they  would 
offer  is  fomething  that  Mr.  Goodman  hath  fworn 
when  he  was  examined  by  Mr.  Fernon  ;    Sir  John 
Fenwick  not   being  prefent  or  privy,  and  no  Op- 
portunity given  to  crofs-examine  the  Perfon  •,  and 
I  conceive  that  cannot  be  offered  as  Evidence  ;  for 
if  that  fliould  be  allowed  for  Evidence,  then  what 
is  fworn  behind  a  Man's  Back,  in  any  Cafe  what- 
foever,    may   as  well  be  produced  as  Evidence 
againfl  him  •,  and  they  know,  that  in  a  Cafe  of 
theValue  of  Five  Shillings,  no  Depofitions  or  Exa- 
minations of  any  Man  can  be  made  Ufe  of;  and  I 
am  fure  they  will  not  fay,  that  the  Depoficions  ta- 
ken between  other  Perfons,  where  a  Man  is  not  a 
Party,  can  be  made  ufe  of  ds  Evidence  againft 
him  •,  and  if  not  admitted  where  Property  h  con- 
cerned in  the  loweft  Degree,  I  hope  you  will  ne- 
ver admit  it  in  this  great  Place,  from  whence  in- 
ferior Courts  (as  to  Juftice)  take  their  Meafures. 

Sir  Bartholomew  Shower.     Mr.  Speaker,  I  defire 
you  would  fpare  me  a  Word  of  the  fime  Side.     I 
humbly  oppofe  the  Reading  of  this  Examination, 
as  not  agreeable  to  the  Rules  of  Pradice  and  Evi- 
dence, and  that  which  is  wholly  new  ;  and  this  in 
civil  Caufes  can't  pofTibly  be  done:  No  Depofi- 
tion  of  a  Perfon  can  be  read,  though  beyond  Sea, 
unlefs  in  Cafes  where  the  Party  it  is  to  be  read 
againfl    was    privy    to    the    Examination,    and 
rnight  have  crofs-examined  him,  or  examined  to 
his  Credit,  if  he  thought,  fit ;  it  was  never  pre- 
tended, Depofitions  could  be  read  upon  other  Cir- 
cumflances.     But  in  criminal  Cafes,  I  appeal   to 
the  Gentlemen  on  the  other  Side,    who  know  the 
Proceedings  in  the  Old  Baily  very  well,  it  was  ne- 
ver admitted  :  Nay,  in  an  Appeal  of  Murder,  if  De- 
pofitions be  taken  before  the  Coroner,  and  there 
bean  Examination  ofWitneflTes  upon  the  Indift- 
ment,  though  the  Appeal  be  for  the  fame  Fai5l, 
and  in  order  to  bring  the   Perfon  to  the  fame  Pu- 
nifhment  -,  yet,  in   that    Cafe,  thofe  Depofitions 
can't  be  read,  becaufe  'tis  another  Suit :  But  it  was 
never  attempted  in  any  Court  of  Juftice,   that  the 
Examination  of  WitneflTes  behind  a  Man's  Back, 
could  be  read  in  any  Place  whatfoever.    Our  Law 
requires  Perfons  to  appear,    and  give  their  Tefli- 
mony  viva  voce ;  and  we  fee  that  their  Teftimony 
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appears  credible,  or  not,  by  their  very  Counte- 
nances, and  the  Manner  of  their  Delivery  :  and 
their  Falfity  mayfometimes  bedifcovered  byQue- 
ftions  that  the  Party  may  afk  them,  and  by  exa- 
mining them  to  particular  Circumftances,  which 
may  lay  open  the  Falfity  of  a  well  laid  Scheme ; 
v/hich  otherwife,  as  he  himfelf  had  put  it  together, 
might  have  looked  well  at  firft  ;  and  this  we  are 
deprived  of,  if  this  Examination  fhould  be  admit- 
ted to  be  read. 

Now,  though  the  Praftice  of  other  Courts  does 
nor  oblige  this  Houfe,  yet  we  know  you  will  con- 
fider  the  Rules  of  Juftice  ;  'tis  but  Juftice  in  cri- 
minal Cafes,  efpecialiy  asour  ConfUcution  is,  that 
the  Perfon  fhall  fee  his  Accufer.     A  Man  may 
fwear  to  a  Depofition  reduced  into  Writing,  whole 
Confcience  perhaps  would  not  let  him  publickly 
accufe  the  Prifoner  face  to  face  :  Experience  hath 
fhewed  it  often,  that  feveral  that  will  calumniate 
another  privately,    will   not  juflify  the  fame  in 
open  Court  of  Juftice.     What  Goodman  is,  'cis  noC 
proper  for  us  at  prefent  to  give  an  Account  of, 
but  we  oppofe  it  at  prefent,  for  that  we  were  noc 
prefent,   nor  privy,  nor  could  have  Crofs-examin- 
ed him  ;  'tis  only  an  Information  before  a  private 
Juflice  -,    for  if  not  fo,  we  know  not  what  Autho- 
rity he  had  to  examine  him:    and  then  if  fo,  Mr. 
Recorder  knows,  that  in  the  Old  Baily.,  if  Goodman 
had  died  it  had  not  been  Evidence  ;  in  cafe  he 
had  been  fick,  or  withdrawn  without  our  Privity, 
they  could  not  have  read  it  -,    nay,    if  he  were 
withdrawn  by  our  Privity  it  could  not  be  read : 
'Tistrue,  the  Inticing  him  to  withdraw  had  been 
punifhable  in  another  Man,    but  could  not  have 
been  read  to  have  convifted  ilic  Party  ;  and  fince 
this  Examination  could    never  have  been    read 
there  ;  and  if  it  mufl  be  unjufl,  and  hath  not  been 
praftifed,  I  hope  you  will  not  do  it  now. 

Mr.  Speaker.      Mr.  Serjeant  Gould,    What  do 
you  fay  to  it  ? 

Mr.  Serj.  Gould.  I  obferve  this  Gentleman's 
Obje(fl:ion,  why  this  Examination  fhould  not  be 
read  ;  and  under  Favour,  we  think  we  are  regu- 
lar, as  this  Cafe  is,  to  have  his  Depofition  read. 
'Tis  true,  as  long  as  the  WitnefTes  can  be  produ- 
ced in  all  Courts,  and  Praftice  of  the  Law,  you 
fhall  not  read  his  Examination,  or  what  is  takea 
before  a  Juflice  of  Peace :  But  that  is  not  our 
Cafe  ;  it  is  now  fully  proved  before  you,  that  he 
is  withdrawn  ;  and  it  is  fully  before  you,  that  he 
hath  given  Evidence  for  the  King,  and  hath  been 
examined  ■,  and  this  is  an  extraordinary  Cafe,  and 
that  is  the  Reafon  we  are  in  Parliament :  He  hath 
fworn  this  Matter,  and  before  a  proper  Officer  ; 
why  then  fhall  not  his  Evidence  be  read  and  allow- 
ed when  he  is  wilfully  withdrawn,  and  we  fay,  by 
the  Contrivance  of  the  Prifoner  at  the  Bar?  And 
the  Thing  fpeaks  it  felf.  Now,  with  SubmifTion, 
I  take  it  to  be  every  Day's  Praftice,  that  where 
an  Evidence  is  dead,  his  Depofition  fhall  be  read. 
It  appears  to  you,  that  there  was  to  have  been  a 
Trial,  but  the  Witnefs  is  withdrawn  ;  and  it  ap- 
pears plainly  that  he  hath  been  tampering.  Tlie 
Eviience  is  full  in  the  Cafe  as  to  Porter  ;  and  we 
have  produced  a  Record  of  Conviftion,  that  does 
confirm  it :  Now  this  is  fuch  a  Practice,  we  come 
into  Parliament  to  have  it  remedied  ;  for  otlier- 
wife  Men  fhall  commit  Treafon,  and  by  their 
Contrivance  and  Art,  the  Witnefles  fhall  be  drawn 
away,  and  the  Prifoner  fhall  not  be  brought  to 
condign  Punifhment.  Here  is  the  Record  in  which 
he  gave  Evidence,   and  he  is  withdrawn;    and 
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therefore  I  hope,  in  this  Cafe,  we  fliall  be  admit- 
ted to  read  his  Depofition  :  For  I  deny  what  the 
Gencieman  fays  to  be  Prad:ice  ;  and  Mr.  Recor- 
der can  give  you  a  better  Account,  who  knows 
more  of  the  Practice  of  it.  That  if  a  Witnefs  is 
dead,  they  may  read  his  Depofitions.  We  are 
here  before  you  in  Parliament  -,  and  by  the  fame 
Reafons  that  others  have  been  tampered  with,  this 
"Witnefs  may  be  prefumed  to  be  tampered  with  ; 
and  therefore  we  are  in  your  Judgment,  Whe- 
ther in  this  Cafe  his  Depofitions  fhall  not  be 
read. 

Mr.  S.  Lovel.  'Tis  objefted,  on  the  other  Side, 
That  this  Evidence  ought  not  to  be  offered  ;  and 
for  what  Reaf on  ?  Becaufe,  fay  they,  a  Jury  ought 
to  go  featndum  allegata  &  probata  ;  and  what  is 
rot  ftriclly  Evidence  by  Law,  you  are  not  to  take 
rotice  of;  but  in  criminal  Cafes  ('which  is  this 
Cafe)  where  Perfons  do  ftand  upon  their  Lives, 
accufed  for  Crimes,  if  it  appears  to  the  Court, 
that  the  Prifoner  hath,  by  fraudulent  and  indiredt 
Means,  procured  a  Perfon,  that  hath  given  Infor- 
mation againft  him  to  a  proper  Magiflrate,  to 
withdraw  himfelf,  fo  that  he  can't  give  Evidence 
as  regularly  as  they  ufed  to  do  ;  in  that  Cafe  his 
Information  hath  been  read  •,  which,  I  fuppofe, 
with  humble  SubmifTion,  is  this  Cafe  ;  but  I  fup- 
pofe we  are  not  here  tied  up  to  formal  Evidence  ; 
but  'tis  our  Duty,  fince  the  Houfe  hath  command- 
ed, to  lay  the  whole  Faft  before  you,  and  you 
are  Judges  what  is  material,  and  what  is  not  ma- 
terial. 

Sir  Thomas  Powys.  'Pleafe,  Sir,  to  fpare  me  a 
little  ;  for  fure  this  is  no  fmall  Matter.  I  did 
expeftthat  they,  if  they  intended  to  havefupport- 
ed  this  Evidence,  would  have  mentioned  fome 
Author,    fome  Cafe,    or  fome  Precedent,  wherfe 

this  has  been  before: But  he  makes  fuch  a 

Diftindion,  lam  mightily  furprifed  at ;  for  Mr. 
Recorder  cites  no  one  Inflance,  that  ever  he  faw 
fuch  a  Thing  in  his  Life  -,  nor  cites  one  Book  that 
hath  fuch  Authority  •,  but  he  gives  you  a  Diffin- 
ftion,  whether  it  be  of  his  Side  or  ours,  I  muft 
fubmit  to  you  ;  for  he  feems  to  agree,  that  in 
Cafes  of  Property,  fuch  Evidence  is  not  allowed  ; 
but  in  Cafes  of  Lite,  in  which  we  ought  to  be 
more  tender,  he  fays,  'tis  to  be  allowed.  Sure 
if  it  be  not  Evidence  where  five  Shillings  only 
may  be  at  Stake,  I  fubmit  to  you,  whether  it 
ought  to  be  admitted  in  the  Cafe  of  Life.''  For  my 
Part,  I  knovv  nothing  of  it,  if  it  be  a  Rule  ;  but 
I  always  thought  the  Evidence  ought  to  be  more 
clear  and  full  i.i  the  Cafe  of  Life,  than  in  the  Cafe 
of  Property  -,  but  Mr.  Recorder  turns  it  upon  us, 
and  fays,  though  it  is  not  Evidence  in  Cafe 
where  Property  is  concerned,  yet  'tis  Evidence 
But  I  defire  he  will  fhew  any 
England,  that  ever  faid    it,   but 


in 


in  Cafe  of  Life 
one  Lawyer 
himfelf 

Sir  Bartbolofnezv  Sho-wer.  I  anfwer  to  what  Mr 
Serjeant  Gotdd  fays  ••  That  this  is  an  extraordina- 
ry Cafe,  I  will  not  pretend  to  fay  any  thing,  you 
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a  Prifoner  for  his  Life,  as  in  trying  an  Aftion  of 
Trefpafs.  Is  not  the  Oath,  Toujhall  well  and  truly 
try,  &c.  according  to  the  Evidence  -^ou  have  heard  ? 
Now,  I  would  know  whether  the  Form  of  the 
Oath,  which  the  Wifdom  of  our  Anceftors  hath 
thought  lit  to  ufe  for  1000  Years  pall,  does  not 
diredt  what  (hall  be  Evidence  ?  Evidence  oiFrima. 
Facies  muft  be  Evidence  of  living  Perfons :  I  am 
fpeaking  for  the  Life  of  a  Man,  and  for  main- 
taining the  Rules  of  Law,  which  I  hope  fhall  con- 
tinue for  ever :  And  that  is,  that  the  Examina- 
tion of  a  Perfon  that  is  abfent,  fhall  not  be  read 
to  fupply  his  Teftimony.  What  you  ihiall  think  fie 
to  do  here,  we  muft  fubmit  to  ;  but  that  'tis  al- 
lowed below,  we  muft  deny. 

Mr.  Recorder.  Sir,  I  do,  with  humble  Subm.if- 
fion,  ftand  to  what  1  faid:  As  to  the  Definition  of 
Allegata  &'  probata,  in  Matter  of  Property,  we 
agree  with  them  ;  bur  as  to  Allegata  iy  probata^ 
in  Matters  Criminal,  we  muft  difier  with  them  t 
I  did  fay  it  before,  and  do  fay  it  again,  with 
SubmifTion,  That  in  many  Cafes  Criminal,  there 
need  no  pofitive  Evidence  at  all ;  and  yet  the  Ju- 
ry, according  to  Allegata  i^  probata,  in  that  Cafe, 
may  convift  a  Criminal.  And  I  do  fay,  with  Sub- 
mifTion, that  where  there  is  no  pofitive  Pioof  at 
all  -,  yet  in  that  Cafe,  many  Criminals  are,  and  ftill 
will  be  convided.  I  did  inftance  before  in  the 
Cafe  of  Clipping  and  Coining,  which  are  Matters 
fo  fecretiy  praftifed,  as  'tis  very  rare,  there  can 
be  any  pofitive  Witnefs  to  prove  the  Facl :  What 
is  then  the  Method  ?  Why,  we  go  by  Circum- 
ftances,  by  Information  of  othel-  Perfons,  by 
Tools,  and  other  Inftruments  that  are  found  j 
and  tho'  no  Body  ever  faw  them  do  the  Thing, 
yet  they  are  convided.  We  do  not  offer  this 
Evidence  to  be  as  concluding  Evidence,  as  if 
Goodman  was  here  ;  but  a  corroborating  Evi- 
dence of  what  Captain  Porter  hath  faid.  If  it  did 
wholly  depend  upon  this  Evidence,  it  may  be  it 
might  have  no  great  Weight  -,  but  fince  there  is 
other  Evidence  viva  voce,  and  fince  you  have 
been  pleafed  to  order  us  to  lay  before  you  all  the 
Evidence,  we  humbly  offer  it  to  you,  and  pray 
it  may  be  read. 

Mr.  Madey.  I  humbly  pray  they  may  with- 
draw. 

Mr.  Speaker.  If  you  pleafe  to  withdraw  ;  but  firft 
I  am  required  to  afk,  if  on  both  Sides  you  infill 
upon  this  Point  .-' 

And  the  Counfel  for  both  Sides  declared,  they 
infifteJ  on  it  ; 

And  then  withdrew. 

Mr.  Manley.  I  fhouldnot  have  prefumed  to  have 
given  you  this  Trouble  of  their  withdrawing,  but 
that  a  Thing  is  infifted  on  by  the  Counfel  for  the 
Bill,  which  I  think  is  of  the  greateft  Conlequence 
to  all  the  Freemen  of  England.  'Tis  true,  the 
Rules  of  Wejlminller-Hall  are  not  binding  to  the 
Legiflative  Power  ;  but  I  would  not  have  the  Le- 
giflative  Power  to  be  governed  by  the  private 
Senfe  of  any  Man  whatfoever,  but  by  thofe  Rules 


are  the  proper  Judges  of  that  ;  we  now  oppofe     that  are  the  Rules  of  Juftice  and  common  Equity 

God  forbid  that  we  fhould,  upon  Suppofitions, 
fuppofe  our  fclves  out  of  all  the  Rights  of  the  Law. 
I  never  heard  any  Gentleman  of  the  Long  Robe, 
before  the  learned  Serjeant  at  the  Bar,  aflferr,  that 
an  Examination  before  a  Juftice  of  the  Peace 
could  be  read  againft  a  Man  for  his  Life.  'Tis 
known  to  all  chat  have  looked  into  the  ABC  of 
the  Law,  that  it  was  never  pradis'd.  'Tis  true, 
in  Equity,  Depofitions  may  be  read,  becaufe 
K  they 


it  in  refped  of  the  Rules  of  Juftice.  As  to  Mr 
Recorder's  Diftindion  between  civil  and  criminal 
Caufes  ;  he  hath  admitted,  that  in  civil  Caufes 
it  would  not  be  allowed  •,  and  I  hope  you  will  be 
of  Opinion,  that  it  ought  not  to  be  admitted  in 
criminal.  The  Jury  muft  ^o  fecundum  allegata  i^ 
probata.  I  defire  to  know  whatother  Rules  a  Jury 
hath  in  criminal  Cafes?  But  they  fay,  that  a  Jury- 
man hath  not  as  much  upon  his  Oath  in  trying 
Vol.  V. 
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they  are  taken  by  the  Confent  of  all  Parties  ;  and 
'tis  as  well  a  Depofition  of  one  Side,  as  of  the 
other,  and  the  Witneffes  inay  be  crofs  examin'd: 
But  that  is  nothing  to  this  Purpofe. 

Mr.  Sloane.  I  believe  I  may  fave  you  a  great  deal 
t)f  Trouble  in  this  Matter  -,  for  thofe  Gentlemen 
From  the  Bar  that  made  Objeftions  fpake  without 


we  Ihall  not  be  debarr'd  from  the  Satisfaclion 
of  hearing  what  they  might  hear  in  the  Courts 
below.  Here  are  two  Witneffes  that  have  been 
examin'd  againft  him,  which  the  Jury  did  believe 
that  found  the  Bill.  If  we  cannot  have  thefe  two 
Witneffes,  let  us  have  as  much  as  we  can.  We 
have  heard  what  one  faid  :  We  have  an  Oppor- 


Book,  but  I  fpeak  by  Book  ;  ("having  my  Lord  tunity  of  hearing  what  the  other  faid.  No,  fays 
Chief  Juftice  Halei's  Pleas  of  the  Crown  in  his  ''  ^  ''' 
Hand.)  No  lefs  a  Man  than  my  Lord  Chief  Ju- 
ftice Hales  (and  I  think  he  was  paft  his  JBC  of 
the  Law  ;  I  know  no:  how  far  this  Gentleman  is 
advanced)  in  his  Pleas  of  the  Crown,  in  that 
Part  where  he  Ihews  what  is  Evidence  to  the  Pe- 
tit-Jury, he  fays: 

Firfl,  By  the  Statute  i  and  2  Phil,  and  Mary, 
c.  13,  and  2  and  3  Phil,  and  Mary,  c.  12.  the 
Juftice  hath  Power  to  examine  the  Offender,  and 
Informer  ;  and  fo  he  goes  on  in  feveral  Particu- 


the  Gentlemen,  we  do  not  defire  to  be  informed  ; 
but  I  believe  it  muft  come  to  that  at  laft. 

Sir  Richard  Temple.  The  Gentleman  that  fpake 
laft,  infinuated,  as  if  I  had  dropped  fomething 
he  could  not  underftand.  Give  me  leave  to  tell 
you,  there  was  the  Courts  of  the  Prefidents  of 
Wales,  when  they  urged  Rules  of  Law,  then  they 
were  a  Court  of  Equity  j  and  when  they  argued 
from  Points  of  Equity,  then  they  were  tied  up 
by  the  Rules  of  Law  :  And  fo  gave  Judgment 
neither  according;  to  the  one  nor  the  other  ;  and 


lars:   And  then,   5.  He  fays,  thefe  Examinati-     fo  it  was  taken  away  by  Aft  of  Parliament 


ons,  if  the  Party  be  dead  or  abfent,  may  be  gi 
ven  in  Evidence.  I  muft  allow,  fuch  an  Exami- 
nation not  of  the  fame  Authority,  as  if  the  Wit- 
nefs  was  prefent  it  would  be,  becaufe  he  can't  be 
crofs  examin'd  -,  but  ftill  it  muft  be  of  fome 
Weight,  and  it  muft  be  read  :  But  in  this  Cafe, 
'tis  of  greater  Weight  than  in  that  which  my 
Lord  Chief  Juftice  puts  ;  for  he  fays,  it  would 
be  Evidence,  if  the  Party  was  dead  -,  or  if  he 
was  withdrawn  without  the  Confent  of  the  Party 
ao-ainft  whom  he  is  a  Witnefs,  and  that  comes 
to  the  Cafe  in  Chancery,  every  Day  praftifed  ; 
That  if  any  Perfon  gets  my  Deeds  and  Eviden- 
ces into  his  Hands,  and  he  hath  imbezzel'd  the 


Mr.  Bofcawen.  I  have  feen  it  my  felf,  that  a 
Juftice  of  Peace  has  been  examined  himfelf,  as  to 
Depofitions  he  hath  taken  ;  and  I  take  it  to  be  an 
ordinary  Examination. 

Mr.  Harcourt.  Sir,  I  muft  fay,  if  you  were  to 
pick  all  the  Abfurdities  out  of  the  Trials  in  the 
laft  Reign,  you  could  not  pick  out  more  than  has 
been  endeavour'd  by  the  King's  Counfel  to  be 
impos'd  upon  you  this  Day  :  This  does  in  fome 
Meafure  convince  me  of  what  was  faid  by  ano- 
ther Gentleman  the  other  Day,  that  it  is  much 
better  to  be  tried  by  an  Affembly  of  400  Gentle- 
men, than  at  the  Old-Baily.  There  was  a  Quota- 
tion of  a  learned  Author  ;  and  the  Gentleman 


Deeds,  they  fliall  be  prcfumed  to  fay  what  I  al-     read  you  what  was  Evidence,  and  what  was  not, 


ledged,  becaufe  'tis  his  Fault  he  does  not  produce 
them.  So  this  Withdrawing  by  the  Inftigation 
of  Sir  John  Fenwick,  is  a  ftrong  Prefumption, 
that  what  he  fwears  againft  Sir  John  Fenwick,  is 
true. 

Sir  Richard  lemple.  No  Man  can  give  Evidence 
of  any  Depofitions,  nor  was  it  ever  admitted  to 
be  Evidence  either  upon  the  Party's  Death  or  A  fa- 
fence  -,  and  I  would  not  have  that  Doftrine  pafs, 
that  we  are  not  tied  to  the  Rules  of  Law.  My 
Lord  Chief  Juftice  Vaiighan,  when  he  was  of  this 
Houfe,  told  us,  we  were  not  bound  to  the  Forms 
of  Law,  but  we  were  tied  to  the  Rules  of  Law  ; 
and  if  you  are  not,  how  will  you  judge  of  this 
Crime  ?  How  will  you  judge  it  to  be  Treafon  in 
the  worft  of  Times  ?  In  the  Trial  of  my  Lord 
Mordant,  who  was  try'd  before  the  High  Court 
of  Juftice,  they  would  not  allow  of  this  Piece  of 
Evidence,  though  they  had  thrown  afide  Juries. 
We  are  tied  by  the  Rules  of  Law,  or  we  are  tied 
by  nothing. 

Sir  Thomas  Littleton.  The  worthy  Member  here 
tells  us,  we  are  tied  by  the  Rules  of  Law,  or  we 
are  tied  by  nothing.  I  hope  he  does  not  intend 
to  put  the  Pun  upon  us,  that  was  by  a  noble 
Lord.  You  are  tied  by  Rules  or  no  Rules  •,  if 
you  are  tied  by  no  Rules,  what  Rules  are  you 
tied  by  i"  I  think  you  may  aft  by  Rules,  and  yet 
admit  of  this  Evidence.  I  told  you  before,  I 
fhould  not  reckon  my  felf  fo  tied  by  the  Rules 
of  Law,  but  that  I  would  hear  all  Evidence  that 
fhould  be  offered  :  And  I  do  not  think  'tis  for  our 
Honour  to  ftifle  any  Thing  that  may  bring  out 
the  Truth.  A  worthy  Lawyer  faid.  Let  them 
produce  one  Evidence  that  is  of  the  Recorder's 
Opinion  ;  and  a  Member  hath  produced  the  Opi- 
nion of  my  Lord  Chief  Juftice  Holes :  And  I  hope 


And  the  Conclufion  was.  That  thefe  Depofitions, 
if  the  Party  was  dead  or  abfent,  is  Evidence, 
Why  Sir,  if  thefe  Depofitions  be  Evidence  if  the 
Party  be  abfent  j  then  what  are  we  doing  of  all 
this  Day?  If  that  be  a  certain  Rule,  there  is  no 
Manner  of  Need  of  applying  to  this  extraordina- 
ry Way  ;  but  if  you  pleafe  to  enter  into  the 
Confideration  of  that  Point  (I  am  neither  a- 
fraid,  nor  unwilling  to  be  informed.^  If  Gen- 
tlemen will  take  it,  T>e  bene  ejfe,  for  better  for 
worfe,  with  all  my  Heart  ;  but  if  you  enter  in- 
to that  Matter,  I  will  freely  tell  you  my  Opinion 
of  it. 

Sir  Edward  Seymour.  It  hath  been  made  a  Que- 
ftion,  how  far  you  arc  bound  to  purfue  the  Rules 
of  Law  ?  I  fuppofe  ic  is  no  new  Thing  I  am  go- 
ing to  fay,  That  Bills  of  Attainder,  and  Judg- 
ments of  Attainder,  have  been  reverfed  for  no 
other  Reafon,  but  becaufe  the  Parliament  have 
not  proceeded  according  to  the  Rules  of  Law  : 
I  will  not  fay,  you  are  bound  by  the  Rules  of  in- 
ferior Courts,  but  you  muft  be  bound  by  the 
Rules  of  Parliament,  and  by  the  Proceedings 
and  Praiftice  of  Parliaments,  which  is  the  Law 
of  Parliament.  And  then  I  would  know,  whe- 
ther this  Houfe  did  admit  of  an  Affidavit  for 
Evidence  ?  And  the  Reafon  is  this,  becaufe  by 
that  you  make  this,  which  is  the  fuperior  Court, 
lame,  without  the  Affiftance  of  an  inferior 
Court. 

Mr.  Geo.  Rodney  Bridges.  The  Matter  before  you 
is, whether  Sir  7o/j«Ff«zc/c^  be  guilty, in  your  Judg- 
ments, of  this  Confpiracy  .''  And  if  fo,  I  cannot 
imagine  why  you  fliould  not  take  all  the  Informa- 
tion that  is  offer'd  to  you  ;  and  why  not  hear  all 
the  Circumftances  of  it  :  If  you  do  not  read  this 
Affidavit,  I  do  not  fay  bu:  'cis  a  Kindnefs  to  Sir 

John 
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John  Fsnw'uk  ;  but  what  Kindnefs  will  it  be  to 
the  Country  and  Government  ? 

Mr.  James  Moiaitague.  I  hope  you  will  not  fpend 
much  more  time  about  this,  becaufe  the  Law  is 


faid  •,  for  the  Counfel  on  the  other  Side  infided 
pofitively,  that  neither  by  the  Praftice,  nor  by 
the  Books,  was  a  Depofition  to  be  read  as  Evi- 
dence :  Againft  that  the  Gentleman  near  the 
Chair  produced  that  Book.  As  to  the  Matter  of 
Treafon,  every  Parliament-Man  can  remember, 
below  may  proceed  upon  it :  but  that  I  take  to  be  that  you  have  made  an  Aft,  that  there  fhall  be 
no  Objedion  neither  ;  for  though  it  be  Evidence,  two  Witnelfes  in  Cafes  of  Treafon.  Now  at  the 
there  are  not  two  Witneffes  ;  and  the  Courts  fame  time,  it  will  be  taken  notice  of,  that  you 
below  require  two  Witneffes,  though  there  be  have  taken  Care  in  that  Aft,  that  the  Proceedinfrs 
other  Evidence,  and  one  Witnefs  befides,  fo  that  of  this  Houfe  fhall  not  be  tied  up.  The  Gen- 
you  can'c  try  him    without  t\yo  WirnefTes  i    it     tieman  tells  you  of  a   Court   that  wavered  be- 


fo  plain:  If  there  beany   thing  in  the  Objeftion, 
'tis  this.  That  if  it  be  Evidence,  the  other  Courts 


v/ould  be  admitted  in  the  Cafe  of  Felony,  and 
there  two  Witneffes  are  not  required  exprefsly 
by  the  Law.  And  I  can  tell  you,  upon  my  Re- 
putation, I  have  feen  it  done  feveral  times. 
The  learned  Gentleman  tells  you,  my  Lord 
Chief  Juftice  Hales's,  Opinion  is  fo,  and  that  is 
grounded   upon   an  Aft    of  Parliament ;    and  I 


tween  Law  and  Equity,  and  fo  came  to  nothino-  -, 
and  I  am  afraid,  if  we  bring  the  1-Ioufe  of  Com- 
mons down  to  the  Courts  of  JVcpninJler-Hall, 
they  will  make  nothing  of  us  neither.  I  do  not 
fay,  that  this  Paper  fhall  be  as  ftrong  Evidence 
as  if  Goodman  was  at  the  Bar-,  but  to  fay,  it  fhall 
weigh  nothing,  I  can't  agree  neither  :  I  awree  al- 


think  that    is  of  greater    Authority    than    any  fo,  to  make  a  common  Praftice  of  reading  Aifi- 

Judge  •,  and  therefore  I  think  that  Objeftion  will  davits,  will  be  of  ill  Confequence:  And  if  you 

va.iifh.     He  fays,  you  have  no  Authority  to  re-  take  this  to  be  a  Matter  of  fmall  Confequence, 

ceive  AfRdavirs,  but  lure  we  muft  take  Notice  I  am  not  for  reading  this  Affidavit.     Now  I  aim 

of  Afts    of   Parliament-,    and    if   that  requires  not  at  Sir  >/.?«  F(f«w/d's  Blood,  but  the  Safety  of 

Depofitions  to  be  taken,  and  to  be  Evidence  a-  the  King  and  Government  ;  And  I  would  not  re- 

gainfl  Criminals,  we  ought  to  take  notice  of  it,  fufe  any  Evidence  in  this  Cafe,  be  it  never  fo  fmalL 

fo  that  what  the  Law  makes  to  be  Evidence  will  Thefe  Gentlemen  fpeak  againft  a  Matter  beino- 

be  good  in  this  Place.  Evidence  before  it  is  read :  'tis  offered  as  Evidenced 

Mr.  Harley.  I  look  upon  this  Matter  under  your  if  it  be  fmall,  or  come  to  nothing,  it  is  the  better 

Debates  to  be  of  the    greateft  Confequence   to  for  the  Prifoner  at  the  Bar. 


the  Livcsof  the  Subjefts  of  £;7^/a«i^,  that  poffi- 
bly  can  come  before  you  :  Gentlemen  have  given 
you  feveral  Reafons  for  reading  thefe  Depofiti- 
ons ;  one,  that  it  was  my  Lord  Chief  Juftice 
Hales's  Opinion  -,  another,  that  there  is  an  Aft 
of  Parliament  for  it :  Now,  I   think,  it  would 


Mr.  Pelbam.  I  am  indifferent  whether  I  hear 
that  Paper  read,  or  no  -,  but  what  is  faid  by  a 
learned  Gentleman  ftartles  me  -,  fays  he,  in 
JVefiminJler-Hall  they  are  bound  to  the  Evidence 
of  two  Witneffes,  and  there  this  Evidence 
would  not  be  proper,     but    here  we  are  upon 

be  proper  to  join  Iffue  m  thefe  two  Points :  If  another  Foot :  I  hope  we  are  not  here  upon  ano- 

any  Aft  of  Parliament  can  be  produced  for  this,  ther  Foot  -,  I  hope,   though  here  we  are  not  to 

then  the  Debate  will  be  at  an  End  -,  but  if  there  be  tied  by  the  Chicanry  of  the  Law,  we  are  to 

be  an  Aft  poficive  in  Faft  againft  it,  then  I  hope  be  tied   by  the  Equity  and  fubftantial  Reafons 

you   will  not  receive  it  :   And  if  my  Lord  Chief  of  it.  I  defire  to  know,  if  any  one  can  be  tried 

Juftice  Uales's  Book  have  not  one  Word  rela-  for  Treafon  upon  one  Witnefs?   And  if  we  are 

ting  to  this,  then  I  hope  that  will  be  no  Argu-  not  tied  by  the  Rules  of  Law,    we  may  hear  any 

ment.     He  begins  his  Chapter  of  Evidence,  and  Evidence  whatfoever-,  if  the  King's  Counfel  thinks 

fays,  that  the  Evidence  to  the  Jury,  in  Cafes  of  it  may  fatisfy  your  Fancies,  it  muft  be  received. 
Treafon,    muft  be    two    Witneffes-,     and    then        Lord  Cutis.     I  conceive,  Gentlemen,  we  are  out 

comes  to  the  Cafes  of  Felony  :  But  is  that  any  in  the  Way  of  arguing  ;  I  muft  put  you  in  Mind 

Debate  before  us  ?  And  he  tells  you,  that  Infor-  that  we  are,  .at  the  Bottom,  only  arguing  againft 

mations  might  be  taken  of  the    Perfon   himfelf,  the  Jurifdiftion  of  this  Houfe :  and  though  that 

but  that  was  not  by  the  Common-Law,  but  was  Matter  hath   been    fettled  before,    we  are  told 

allowed  of  by  particular  Afts  of  Parliament  -,  and  very  often  of  the  Law,  and  Rules  of  J^Fepninfter- 

then  tells  you,  that  his  Information,  and  that  De-  Hall;  in  Anfwer  to  that,    I  muft  obferve  there 

pofitions  before  the  Juftice,  were  to  be  admitted  are  feveral  Sorts  of  Laws  •,  there  is  the  Law  of 

fbut  he  was  to  be  by  :)   But  is  this  any   thing  Nature,  the  Law  of  Nations,  the  Law  of  God, 

to  lead  you  ?    Have  they    brought  any  Statute  and  there  is  the  Legiflative  ;  and  'tis  a  Self-evi- 

that  fells  you,  there   muft  be  two  Witneffes  in  dent  Maxim,  not  to  be  contradifted.  That  no  Su- 

this  Cafe?  If  you  will  take  Notice  of  a  Statute,  periour  is  to  be  circumfcribed  by  an  Inferiour: 

you  muft  take   notice  of  a   Statute   that  is  in  And  I   would  ask,   if  the  Courts  below  are  not 

Point.     If  any  Man  fuffers  by  one  Witnefs,  I  be-  inferiour  to  the  Parliament  ?    There  is  nothing 

Jieveall  the  World  muft  fay,  he  fuffers  unjuftly  :  can  limit  us,  but  the  Law  of  Nature,  the  Law  of 

I  think  'tis  of  the  greateft  Confequence  to  admit  God,  and  the  Law  of  Parliaments ;    and  though 

of  AfRdavirs.     Here  it  is,    that  the  Boundaries  I  cannot  tell  you  very   well  what  is  the  Law  of 

are  eflablifhed  for   the   Lives    and  Liberties  of  Parliaments,    yet   no  Gentleman  hath  faid  any 

Mankind  :  And  this  is    an    Obfervation  that  is  thing  upon  that  Subjeft,  that  is  againft  the  Que- 

found  in  Hiftory,    that   thofe   that    have  broke  ftion  before  you:  The  Matter  was  in  a  Courfe 

their  Bounds  down,  it  hath  returned  upon  them  of  Law  ;  but  upon  an   extraordinary  Accident, 

to  their  Prejudice.  and  for  extraordinary  Reafons,  'tis  brought  be- 

Sir  Robert  Richard.     I  am  fure  now  we  are  not  fore  you.     The  Accident  is  the  withdrawing  of 

upori  the  Point  of  Reading,  whether  it  be  much  a  Witnefs   ;    the  Reafon  is  the  fecuring  of  the 

or  little,    but  upon  the  Point  of  Hearing,  and  King,  the  Government,  your  felves,  and  Pofte- 

that  I  fpeak  to :   And,  I  think,  the  Gentleman  rity.     I  don't  think  any  Man  that  fpoke  againft 

near  the  Table  did  not  miftake  what  the  Bar  it,  is  for  favouring  Sir  John  Fenwick  ;  for  I  think 
Vol.  V.                                                 .  K  2  this 
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this  is  the  worft  way  :  I  would  appeal  to  every 
Man,  what  Prejudice  'tis  to  you  to  hear  this  Paper 
read  ?  And  it  may  be  a  Diiadvantage  to  you  not 
to  hear  it. 

Mr.  How.     There  have  been  many  Arguments 
given  for    and    againft  the  Reading  of  this  Pa- 
per •,    and  if  I  did  not  take  it   that  the  Reading 
of  this  Paper  could  be  of  no  ufe  to  the  Judgment 
we  are  about  to  make,  I  fhould  be  for  the  Reading 
of  it  :  Either  it  amounts  to  a  Proof  of  High  Trea- 
fon  againil  Sir  John  Fenwick,  or    it  fignifies  no- 
thing to  you.     If  you  fuppofe  it  to  weigh  any 
thing,  I  can  never  agree  to  the  Reading  of  it  •, 
for  'tis   only  an   Hearfay  brought   to  convift  a 
Man  that  is  tried  for  his  Life.     But  there  is  a 
greater  Argument  which  weighs  more  than  the 
Reafon  hath  been  urged  -,  and  that  is,  your  Ene- 
mies will  have  an  Advantage,  and  your  Govern- 
ment is  at  Stake  :  But  1  don't  take  that  to  be  lb 
much  an  Argument  of  their  Strength,  as  of  their 
Weaknefs  and    Ncgleft ;    however    when    they 
prove  that,  I  will  fee  how  flir  I  can  go.     'Tisfaid, 
that   in    the   worft   of   Times,    they   would  not 
convidl   a  Man   upcn  one  Evidence  ;    as  to   Sir 
_  John  Fenwick,  though   he  fhould  not  be  a  good 
'  EKglifiman,    yet  his  Caufe  may  be   a  good  En- 
gli/Ij?nan's.     The  Queftion  is,    whether  there  be 
more  danger  by  the  withdrawing  of  a  "Witnefs, 
and  the  efcaping  of  Sir    Johfi  Fenwick,    or  the 
withdrawing  of  the  Witnefs  and  the    convifting 
of   Sir  John  Fenwick  ?    Here    they  let   Goodman 
(fuch  a  Rake)  go  about,  and  he  is  gone  •,  and 
now  the  Eate  of  the  Government  feems  to  de- 
pend upon  it.     The  Precedent  on  the  other  Side 
is  not  fo  much  to  be  feared ;  for  I  fuppofe  future 
Governments  will  take  care  not  to  let  a  Witnefs 
go  about  the  Streets  again  :  But  it  may  happen 
that  certain   Men,  for  afferting  the  Liberties  of 
their  Country,    may  be  run  upon  by  ill  Govern- 
inents,  and  Attempts  made  upon  their  Lives  by 
falfe  Witneffes  :  But  the  Bill  of  Treafon  provides, 
that  no   Perfon  Ihall  be  profecuted  without   two 
WitnefTes.     Now  it  may  happen  that  they  (hall 
have  no  fuch  Witneffes  as  can  convince  a  Jury  ; 
(I  believe  this  Man  to  be  as  much  guilty,  in  my 
own  Thoughts,  as  I   believe  any   Thing  in  the 
World,  and  yet  I  will  condemn  no  Man  upon 
my  private  Fancies ;)  but  here  are  two  Witneffes 
brought  before   the  Grand   Jury,    and    nothing 
is  fo  eafy  as  to  get  a  Bill  found  by  them  (and 
that    is  all    that  is    done    by   Goodman.)       Now 
fay  they,  if  this  fliould  come  before  a  Petit  Ju- 
ry, one  of  thefe  Witneffes  may  not  be  credited  ; 
fo  they   will    carry  him    away,      and  urge  this 
for  a  Precedent,    and  fo  this  Man  may  be  con- 
t'ifted. 

Mr.  Smith.  I  think  we  are  come  to  the  Debate 
of  the  Bill,  inftead  of  reading  the  Paper.  Was 
the  Queftion,  Whether  this  Paper  fhould  be  al- 
lowed as  a  fecond  Witnefs  ?  Then  it  would  be 
a  great  Queftion  with  me,  whether  it  fhould  be 
read  •,  but  the  Qiieftion,  as  to  Col.  Sidney,  was 
not  whether  the  Paper  Ihould  be  read,  but  whe- 
ther it  fliould  fupply  the  Place  of  a  fecond  Wit- 
nefs ?  But  your  Debate  is  extraordinary  ;  your 
Bill  takes  notice  of  Goodman  being  gone  away, 
and  now  you  won't  take  notice  of  what  he  hath 
left  behind  him,  which  I  fhould  the  rather  be 
fatisfied  in,  becaufe  I  faw  a  Gentleman  folici- 
ting  at  the  Bar,  that  did  endeavour  to  get  him 
away,  if  Goodman  had  been  brought  a  Prifoner 
to  the  Bar,    1  do  not  know,  whether  it  might 


not  have  been  reckoned  as  great  a  Fault,  as 
now  his  having  too  much  Liberty.  It  hath  been 
cited  as  a  great  Lawyer's  Opinion,  that  it  might 
be  given  in  Evidence  •,  but  he  does  not  fay  what 
Weight  lliall  be  laid  upon  it. 

Mr  Pelham.  I  am  forry  that  honourable  Gen- 
tleman miftook  me  fo  much  ;  I  thought  I  had 
fpoke  very  plain  -,  I  told  you,  I  was  not  againft 
reading  of  the  Paper,  till  the  learned  Gentle- 
man told  you,  you  were  not  tied  up  as  the 
Courts  oiWejlmiiiJier-Hall,  to  two  Witneiles.  As 
to  what  I  laid  of  Mr.  Sidney's,  Cafe,  it  was  noc 
againft  reading  that  Paper;  but  I  faid,  he  did 
rely  upon  it  as  againft  common  Juftice,  to 
be  attainted  upon  one  Witnefs  :  And  that  At- 
tainder you  have  thought  fit  to  reverfe ;  and 
the  Reafon  he  gives  for  it  was,  becaufe  it  was 
impoffible  for  a  Man  to  make  any  Defence  againft 
one  fingle  Witnefs. 

Mr.  Alt.  Gen.     The  Matter  you  are  now  deba- 
ting   upon,  is,  whether   thefe  Papers  fhould  be 
now  read.     And   Gentlemen  have  let  themfelves 
into  a  Debate  foreign  to  the  Qiicftion.     A  great 
many  are  againft   it  upon  this  Argument,    that 
they  would  not  be  of  Opinion  to  condemn  him, 
unlefs   there  were   two    Witneffes  :   That  is  not 
the  Queftion,  for    I    think  no  Man   is   ready  to 
give  his  Opinion  to  condemnor  acquit   him,   un- 
lefs there  were  two  Witneffes :  One  Gentleman 
is  againft  the  reading  cf  it,   and  yet  believes  Sir 
John  Fenwick  ou\\[y.    I  r^nfl  refpite  my  Judgment 
till  I   have  heard  his  Defence  :  I  think  that   the 
Counfel  for  Sir  John  Femvick  at  the  Bar,  are  very 
much  miftaken,    when    they  faid,    that  fuch  a. 
Thing  as  an  Examination  in  Writing,  was  never 
read    in  any  Court  of  Juftice.     I  think  that  is  a 
great  Miftake,  and  a  good  Authority  hath  been 
cited  for  it  ;  and  every  one  knows  the  Praflice 
is  otherwife  -,  'tis    often  allowed,  that  the  Exa- 
minations before  a  Juftice  of    Peace   are  read. 
The  Queftion  is  now,  whether  the  Examination 
fhall   be  read  ?    If  there  do  not  appear   another 
Witnefs  to  prove  him  guilty,    you  will  debate 
that, Mater  then.    Whether  you  will    condemn 
him  without  two   Witneffes?   You  might  as  well 
have  debated  before,  whether  Porter  fliould  be 
examined,    becaufe  no  Man  will   condemn  him 
without  two  Witnefliis,  and  therefore  do  not  ex- 
amine one.     Why,    we  know  not  what  further 
Witneffes  may  be  produced,  if  Sir  John  Fenwick 
was  upon  his  Trial ;    I   think  this  Information 
might  have  been  admitted  for  Proof,  if  Goodman 
was  out  of  the  Way  •,    but  if  it  was  admitted, 
unlefs    there  was  another   Witnefs  produced,    I 
believe  the  Court  will  tell  the  Jury,  here  are  not 
two  Witneffes ,    and  therefore  you  muft  acquit 
him. 

Sir  William  Coryton.  I  muft  crave  leave  to  differ 
from  that  worthy  Gentleman  -,  I  think  this  is 
the  proper  Time  to  determine,  whether  this  Evi- 
dence is  to  be  admitted  afterwards  ?  Indeed  you 
may  determine  how  far  it  is  available.  I  thought 
both  in  Law  and  Juftice,  before  I  came  into  the 
Houfe,  that  this  ought  not  to  be  admitted  for 
Evidence.  A  Gentleman  grounded  his  Argument, 
upon  what  .''  My  Lord  Chief  Juftice  Hales''s  Opi- 
nion -,  but  the  Fate  is,  that  my  Lord  Chief  Ju- 
ftice Hales  ftates  the  Difference  in  Cafes  of  Trea- 
fon, and  in  Cafes  of  Felony.  Now  in  Felony, 
they  make  ufc  of  Depofitions;  and  the  Reafon 
is,  becaufe  'tis  more  fo-  die  Advantage  of  the  Pri- 
foner than  hk  Diiadvantage;  for  if  the  Wit- 
nefs 
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nels  differ  from  his  Examination  before  the  Juftice 
of  Peace,  thar  turns  to  the  Advantage  of  the  Pri- 
foner.  In  the  Nature  of  the  Thing  it  feems  not 
to  be  reafonable,  for  it  is  eafy  to  turn  the  Tables. 
And  fjppofe  Goodman  in  the  Place  of  Sir  John 
Fen'-jiick,  and  Sir  John  Fenvjick  in  the  Place  of 
Goodman  ;    it  would  be  hard  (take  the  Informa- 
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never  to  come  but  upon  the  like  Occafion  •.  and 
then  God  forbid,  but  they  fliould  De  governed 
by  the  like  Precedent ;  and  if  that  was  proper 
to  fpeak  now,  which  will  be  at  the  bottom  of  it, 
when  we  come  to  give  Judgment,  and  v.'e  have 
time  to  confider  of  ic  •,  1  can't  think  we  fliall  dif- 
fer in  many  Voices.     Whether  it   be   Evidence, 


lions  to  be  as  they  are)  to  admit  them  for  Evi-     and  how  far  it  is  fo,  is  not  now  the  Queftion  5 
"^  '  '        ---  T~>  a        |,^jj  ^]^g  Queftion  is  only,  whether  it  be  fuch  an 

Evidence  as  ought  to  be  read  ?  And  all  the  In- 
conveniencies  tliat  have  been  alledged,  depend 
only  upon  this,  that  it  fhould  not  be  admitted  in 
the  ordinary  Proceedings  in  the  Courts  of  Juftice. 
Now  I  fay,  there  was  a  Power  lodged  in  the  Par- 
liament o^ England  to  make  a  Man  guilty  of  Trea- 
fon, that  was  not  fo  before ;  and  that  even  in  a 
Reign  when  they  came  to  determine  what  Trea- 
fons  were  :  They  did  not  think  it  for  the  Safety  of 
the  Community  of  Mankind,  but  that  there  fliould 
be  a  Power  lodged  in  the  whole,  to  declare  that 
to  be  a  Crime,  that  was  no  Crime  before  it  was 
committeJ,  giving  them  more  than  is  afked  here: 
For  here  can  be  no  Queftion,  but  as  to  the  Forms 
of  Proceedings.  The  Qiieftion  is  not  upon  his 
Crime,  that  is  no  Queftion  ;  and  I  take  it,  that 
if  upon  any  Occafion  'cis  to  bejuftified  in  this, 
and  the  Law  hath  trufted  the  Parliament  with 


dence ;  which  in  my  Opinion,  are  great  Refle 
ftions    upon    Perfons    of    great     Honour   and 
Worth, 

Sir  Charles  Mufgrave.  That  which  I  perceive 
to  be  your  Debate,  is  that  upon  which  the  Coun- 
fel  withdrew;  you  heard  it  afferted.  That  there 
was  no  Inftance  in  a  criminal  Cafe,  where  an  Affi- 
davit was  allowed  for  Evidence  :  And  I  think  the 
learned  Counfel  at  the  Bar  did  not  much  infift  up- 
on it ;  and  yet  I  don't  think  they  were  ignorant  of 
the  Cafe  quoted  out  of  my  Lord  Chief  Juftice 
Hales,  but  they  thought  it  was  not  applicable  to 
this  Bufinefs  before  the  Houfe  ;  but  only  related 
to  Felonies,  and  when  Depofitions  were  taken  in 
the  Prefence  of  the  Party.  'Tis  faid,  we  are  not 
tied  up  to  the  Rules  of  Wejlininjler-Hall ;  and 
that  Parliaments  may  denominate  Crimes  after 
they  are  committed  ;  but  I  never  did  hear,  that 
the  Parliament  did  take  upon  them  to  determine 
that  to  be  Evidence  which  is  not  Evidence  in  any 
Court  of  the  World.  If  you  read  this  Paper  to 
inform  your  felves,  you  admit  that  to  be  Evidence 
which  is  no  where  elfe  to  be  admitted.  You  are 
told,  you  are  not  tied  to  the  Forms  of  inferior 
Courts  of  Law  nor  Equity  :  If  you  are  not  bound 


a  greater  Power  than  now  they  are  about  to  exe- 
cute, and  there  are  only  Objedtions  to  it  raifed 
from  another  Place,  which  I  think  can  never  con- 
clude in  this. 

Mr.  Chancellor  of  the  Exchequer.     I  am  for  read- 
ing of  this  Paper,  though  I  don't  think  it  Evi- 


by  rhem  you  are  bound  by  your  own  Conftitu-     dence  equivalent  with  viva  voce  ;  nor  do  I  think. 


tions.  You  are  told,  you  are  ufed  to  read  Affi- 
davits in  common  Caufes  -,  but  if  my  Memory 
ferves  me  right,  you  have  always  had  it  oppofed 
in  this  Houfe  ■,  therefore  I  think,  according  to 
the  Rules  of  your  own  Houfe,  we  fhall  not  read 
Affidavits.  Will  you  make  a  new  Rule  in  this 
Cafe  ?  Pray  confider  the  Confequence  of  it  here- 
after.    Suppofe  there  came  down  Affidavits  upon 


that  in  like  Cafes  it  ought  to  be  admitted  below: 
but  I  think,  in  your  Proceedings  in  Parliament, 
it  ought  to  be  read,  whether  it  be  an  Affidavit  or 
not  -,  and  I  am  more  of  that  Opinion,  from  what 
happened  in  a  Cafe  to  Day.  We  had  a  Difpute, 
whether  Porter  was  to  be  examined,  becaufe  the 
Teftimony  of  a  Man's  Wife  was  not  good  below. 
But  when  that  came  to  be  examined,  it  was  not 


another  Perfon,  againft  a  great  Man  for  High     the  Teftimony  of  a  Man's  Wife,    but  his  own 


Treafon,  Whether  that  may  not  be  thought  fuffi- 
cient  for  to  govern  your  Judgments  :  I  hope  thofe 
that  hear  me  will  have  a  Care  of  the  Matter. 
Why,  by  the  Parity  of  Reafon,  may  not  two 
Affidavits  do  by  the  help  of  the  Legiflative  Pow- 
er i"  I  would  be  glad  to  know.  Whether  in  the 
Cafe  of  an  Impeachment,  they  ever  heard  of  Affi- 
davits being  read  ?  And  this  is  much  in  that  Na- 
ture ;  and  therefore,  why  fhould  you  admit  of  an 
Affidavit  now,  when  the  Party  charged  was  not 
prefent,  when  that  Affidavit  was  taken  ^ 

Sir  Jofeph  WiUiamjon.  I  am  forry  this  Point  cofts 
us  fo  much  Time ;  the  Gentleman  that  fpake  laft 
hath  brought  us  to  the  Queftion,  How  far  you 
will  admit  this  Affidavit  (as  they  call  it)  to  be 
read  :  I  am  of  Opinion  notwithftanding  all  that 
hath  been  fuggefted,  that  it  not  only  may  be 
read,  but  that  it  ought  to  be  read.  None  of  the 
Cafes  that  have  been  inftanced,  comes  up  to  the 
Cafe  in  Queftion  -,  all  the  Cafes  that  are  brought 
are  from  inferior  Courts,  and  the  laft  that  is 
brought  is  from  the  Example  and  Ufiige,  in  lefs 
confiderable  Cafes  •,  and  indeed  of  a  different  Na- 
ture. 

This  Bill  of  Attainder  is  indeed  a  Thing  fo 
extraordinary  ( as  hath  been  faid )  as  it  never 
ought  to  be  ufed  but  upon  extraordinary  Occa- 
fions  •,  and  upon  that  Principle,  all  that  is  feared 
is  all  anfwered  and  avoided.     It  is  to  be  thought 


Letter  appear'd  in  Evidence  ;  and  Clancy  told  Por^ 
ter  he  came  from  Fenwick  himfelf,  and  therefore 
the  Evidence,  which  at  firft,  for  that  Reafon, 
was  urged  not  to  be  heard,  did  amount  to  more 
when  it  came  to  the  Proof.     I  would  have  this 
Paper  read  -,    not   becauie  it   fliould  fupply   the 
Place  of  a  Witnefs  :  No,  but  becaufe  you  fee  he 
hath  been  indifted  by  the  Evidence  of  Goodman 
and  Porter,  and  the  firft  is  withdrawn  -,  and  by 
whofe  Means  you  have  heard :  And  I  would  know, 
whether  Goodman's  Evidence  did  amount  to  ac- 
cufe  him  of  the  famep  I  do  fay,  in  your  Power  of 
judging,  you  are  not  conftrained  to  the  Rules  of 
IVeJiminfter-Hall :     And  I   would  fay,     that   for 
your  Conftitution,  the  Courts  of  lFefl?ninfter-Hail 
are  to  be  governed  by  the  Letter  of  the  Law  ; 
but  there  is  lodged  in  the  Legiflative  a  Power 
to  judge  thofe  Crimes  that  are  fheltred  behind 
the  Law -,  and  I  believe,  if  the  feveral  Attain- 
ders were  examined,    there  was  never  any  At- 
tainder that  went  upon  a  more  juft  Proceeding 
than  this.     I  take  the  Crime  to  be  a  Plot  with 
your  Enemies  to    bring'  in    a   foreign   Power? 
and  as  if  that  was  not  fufficient,  he  hath  made  a 
falfe  and  fcandalous  Confelfion,  to  bring  a  Di- 
ftruft  and  Jealoufy  among  the  King  and  his  Peo- 
ple ;    and    he   hath  dallied  and  gain'd  fo  much 
Time,    as  he  hath  had  Opportunity  to  corrupt 
one  of  the  Witnefles ;  and  therefore  it  would  be 

hard. 
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hard,  if  ho  Law  fliould  reach  him.  'Tis  faid, 
Why  did  not  you  keep  the  Witnefs  ?  It  would 
be  hard,  at'cer  a  Perfon  hath  made  a  ConfefTion 
for  the  Good  of  the  Kingdom,  that  he  ihpuld 
be  always  kept  in  Irons.  We  are  debating  ot  the 
Bill,  while  we  are  now  only  purely  to  fee  what  is 
in  this  Paper.  I  fhould  not  have  offered  to  have 
made  ufe  of  this  as  a  fecond  Witnefs;  but  the 
being  an  Affidavit  or  not,  is  not  material  in  this 
Point  ;  the  Commons  proceed  upon  Impeach- 
ments, without  Affidavits.  'Tis  offered  as  Evi- 
dence, That  Goodman  was  a  Witnefs  againft  him 
(you  have  had  Proof  of  ;)  and  that  he  hath  been 
tamper'd  with  to  withdraw,  by  the  Friends  of  this 
Gentleman.  I  do  think  we  have  gone  more  fairly 
and  equally  to  work,  than  upon  any  of  the  Re- 
cords of  Attainder  in  your  Journals. 

Mr.  Brotherton.  The  Queftion  is,  Whether 
this  Paper  fhall  be  rcadi"  Firft,  It  hath  not  been 
proved  before  whom  it  was  taken,  nor  nothing  at 
all.  It  hath  been  objeded,  that  there  ought  to 
be  two  Wicneffes  by  the  late  Statute.  But  I  muft 
put  you  in  mind,  that  it  was  fo  by  the  Statute  of 
Edward  VI.  and  lb  was  the  Common-Law  before  -, 
and  my  Lord  Coke  fays,  there  muft  be  two  Wit- 
neffes,  and  they  brought  Face  to  Face  :  And  fo 
goes  to  the  Divine  Law;  and  if  it  fhould  not  be 
fo,  I  will  p'lt  you  in  mind  of  an  Inconveniency  : 
Eleven  Wi  neffes  were  produc'd  before  the  Grand 
Jury  ;  and  when  they  came  to  give  Evidence, 
Face  to  Face,  before  the  Petit  Jury,  the  firft 
Witnefs  did  not  know  the  Criminal,  that  he  had 
fworn  againft.  It  was  in  the  Cafe  of  Sir  Ro--aland 
Stanley. 

They  mention  a  Paper  againft  Algernoon  Sidncj  ; 
but  that  Paper  was  wrote  by  himfelf  'Tis  faid, 
this  Houfe  are  not  bound  by  the  Rules  of  other 
Courts  ;  for  that  Reafon  they  ought  to  give  Rules 
for  other  Courts.  Nothing  is  more  common  than 
to  fay.  Judgment  was  fo  in  the  Houfe  of  Lords, 
and  that  fettles  the  Law  in  other  Courts  be- 
low. 

Sir  Godfrey  Copley.  Several  Gentlemen  have 
fpoke  to  the  Reading  this  Paper ;  fome  have 
faid.  That  it  Ihould  be  read  as  Evidence :  Some 
others  are  for  reading  of  this  Paper  ;  but  yet  at 
the  fame  time  tell  us,  it  is  not  to  be  looked  upon 
as  Evidence,  at  leaft  not  equivalent  lo  a  Witnefs : 
If  the  Paper  be  to  be  read  at  all,  I  would  know  for 
what  Reafon  ?  If  it  be  to  have  any  fway  upon 
our  Judgment  ?  If  it  hath  any  Effeft  upon  my 
Judgment,  then  in  fome  meafure  it  is  equivalent 
to  a  Witnefs,  when  'tis  in  the  Nature  of  a  Wit- 
nefs ;  and  if  it  fhould  be  read  to  fupply  the  De- 
fefl  of  a  Witnefs,  then  I  would  know,  what  the 
Confequence  of  this  might  be  ?  I  do  very  well 
underftand,  that  the  Court  of  Parliament  does 
take  no  Precedent  from  fVeJfmhifter-Hall ;  nor  am  I 
afraid  of  any  Precedent  they  fhould  give  to  f'FeJf?nin- 
Jler-Hall:  But  I  am  afraid  of  a  Precedent  to  future 
Parliaments.  Suppofe  the  Information  of  Sir  John 
Fenzvick,ih2iX.  hath  been  delivered  in  here,  fhould  be 
produced  as  Evidence  againft  any  ofthofe  honour- 
able Perfons  that  are  charged  in  it,  though  I  be- 
lieve they  are  very  innocent  ;  and  fome  Knaves  or 
Rafcals  in  future  Reigns  fhould  come  in  againft 
them,  and  this  Paper  fhould  be  brought  to  fup- 
ply another  Witnefs,  what  a  Confequence  would 
that  be  ? 

Sir  Henry  Hohart.  I  muft  differ  with  the  Gen- 
tleman that  fpake  laft  ;  as  to  the  Gentleman  that 
fpake  before,  I  did  not  expert  any  thing  to  be 


quoted  out  of  Lancafiire  againft  the  Reading  of 
it.  I  will  tell  you  why  I  think  this  Paper  fhould 
be  read  ;  you  have  it  fuggefted  in  the  Bill,  that 
Goodman  was  one  of  the  Evidence  againft  Sir  Joh>i 
Feiiwick  ;  they  are  to  make  good  the  Suggeftions, 
and  this  will  fhew,  that  Goodman  was  an  Evi- 
dence. You  are  told  the  Danger  of  the  Prece- 
dent, and  there  may  come  ill  Reigns,  and  ill  Par- 
liaments ;  as  to  that,  I  fhall  only  fay,  in  a  good 
Reign,  and  a  good  Parliament,  there  is  no  Dan- 
ger ;  and  in  an  ill  Reign,  and  ill  Parliament, 
they  will  make  Precedents  without  your  giving 
of  them.  Mr.  St.  John  tells  you  in  his  Arguments, 
'Tis  true  in  inferiour  Courts,  by  the  Statute  of 
Edward  VI.  they  are  bound  by  two  Evidences 
viva  voce  ;  but  you  are  not  prefcribed  by  that 
here,  but  you  are  to  judge  in  your  own  Confcien- 
ces  as  the  Thing  appears :  I  may  fay  as  another 
did  upon  another  Occafion,  let  it  be  read  ;  Valeat 
fjuantmn  valere  jviejl. 

Sir  Marmaduke  IFyvell.  I  defire  to  take  notice 
of  one  Argument  that  hath  been  made  ufe  of  by 
one  or  two  honourable  Perfons  ;  which  is,  that 
they  tell  us,  that  Goodman  hath  been  tampered 
with  hySw  John  Fenwick:  I  remember  no  fuch 
thing  that  hath  been  proved  ;  but  indeed  it  was 
faid,  that  Mr.  Dighton  offered  Mr.  Roe  loo  I. 
a  Year,  to  invalidate  Mr.  Goodman's  Tefti- 
mony. 

Lord  Cajileton.  Let  me  afk  you  this  Qiieftion, 
Whether  if  you  read  this  Affidavit,  you  read  it  as 
Evidence  ? 

Mr.  Sol.  Gen.  I  defire  you  would  confider  what 
you  did,  before  you  ordered  Captain  Porter  to  go 
on  with  his  Evidence,  and  did  agree  you  would 
confider  of  it  afterwards.  Some  are  for  reading 
this  Paper,  and  others  are  indifferent,  whether 
it  be  read  or  no  ;  and  thofe  that  are  againft 
reading  of  it,  are  againft  reading  of  it  becaufe 
'tis  no  Evidence:  But  that  is  no  Reafon  why 
you  fhould  not  read  it ;  for  it  is  at  moft  but  do- 
ing a  vain  Thing. 

I  think  you  have  been  told  already,  if  it  was  in- 
fifted  on  below,  it  muft  be  read  ;  and  the  other 
Side  muft  demurr.  The  Court  might  fay,  'tis 
not  material,  but  it  muft  be  read  before  they 
can  demurr  :  So  that  the  Queftion,  Whether  it  is 
Evidence  ?  muft  come  afterwards ;  and  if  you 
go  according  to  the  Rigor  of  Law,  with  Submif- 
fion,  it  muft  be  read. 

Mr.  Price.  I  did  not  defign  to  trouble  you  in 
this  Matter,  but  the  DocStrine  laid  down  by  fome 
Men  of  our  Gown,  furprizes  me:  'lis  only  an 
Argument,  that  the  Court  below  ought  to  ad- 
mit this  Paper  to  be  read  ;  but  there  is  no  Pre- 
cedent fhewed,  nor  convincing  Reafon  given, 
why  the  Courts  fhould  admit  it.  The  Queftion 
is,  Whether  an  Information  taken  before  a  Ju- 
ftice  of  Peace,  ought  to  be  read  here  ?  If  it  be  to 
introduce  a  new  Law,  and  make  a  new  Crime, 
then  you  make  a  new  Sort  of  Evidence  :  But  if 
this  be  a  Crime  againft  an  Aft  of  Parliament,  or 
Law  in  being,  then  you  muft  take  the  Evidence 
the  Law  doth  afford  you,  in  the  Nature  of  the 
Crime.  The  Charge  here  is  a  Charge  of  Trea- 
fon  againft  a  known  Law  :  But  the  great  Argu- 
ment is,  this  is  an  extraordinary  Offence  ;  that 
Sir  John  Fenwick,  or  his  Lady,  had  a  Hand  in 
fending  Goodman  away  :  'Tis  a  Miftake  ;  and  of- 
fering one  Thing  that  is  not  Evidence,  brings  us 
to  another  ;  the  Evidence  of  Clancy's  tampering 
with  him  :    Captain  Porter  does  not  fay,  that  Sir 
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John  Fenmck  employed  him  ;  only,  that  Clancy 
faid  fo,  which  is  but  a  Hearfay,  and  that  is  no 
Evidence,  unlefs  Clancy  was  at  the  Bar,  and  would 
lay  it. 

In  the  next  Place,  it  is  faid,  That  there  was  a 
tampering  hy  a  Solicitor :  What  is  that  ?  Is  it 
not  natural  for  a  Solicitor  to  fay,  is  there  any 
Objeftions  to  fuch  a  Witnefs  ?  Is  it  not  natural 
for  him  to  leflen  his  Reputation  if  he  can  ?  Now 
you  would  have  a  Copy  of  an  Information  to  be 
Evidence,  'lis  faid,  'tis  tantamount:  If  fo, 
then  the  Courts  of  Wejlminftcr  ought  to  inter- 
meddle with  it,  and  not  this  Houfe.  A  noble 
Lord  mentioned  to  you  the  Law  of  Nature,  the 
Law  of  Nations,  and  the  Law  of  God  ;  but  he 
forgot  one  Law,  which,  was  moft  material,  and 
that  is  Martial  Law  ;  which  if  he  had  faid,  does 
juftify  the  taking  away  a  Man's  Life  upon  extra- 
ordinary Evidence,  he  had  fixid  right. 

Mr.  Speaker.  The  Queftion  is  this.  That  the 
Information  of  Cordel  Good?nan,  taken  upon  Oath, 
24thofyf/n7,  1696.  be  read. 

Which  Queftion  being  put,  the  Houfe  divided. 


Yeas,  218. 
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So  It  pafied  in  the  Affirmative  ;  and  Sir  John 
Penwick,  and  the  Counfel,  and  Solicitors  on  both 
Sides,  were  called  in  again. 

Mr.  Speaker.  Gentlemen,  fmce  you  withdrew, 
the  Houfe  have  confidered  of  the  Matter,  upon 
which  you  did  withdraw,  and  they  have  thought 
fit,  that  the  Information  of  Corikl  Goodman,  taken 
upon  Oath,  before  Mr.  Vernon,  24th  of  jipril, 
16^6.  be  read. Clerk,  read  it. 

Clerk  of  the  Houfe  of  Commons  reads  '  .  This 
is  figned,  Cordel  Goodman,  and  fworn  24th  of 
April,   i6g6.  htfore  Ja?nes  Fernon. 

About  fome  two  Years  fince,  or  better,  I  un- 
derftood  Col.  Parker  was  Refident  here,  in  or- 
der to  engage  feveral  People  for  the  Service  of 
King  James  ;  and  Captain  Porter  told  me,  he  had 
a  Mind  to  fee  me,  which  he  accordingly  did  ; 
where  he  told  me,  there  would  be  an  Invafion,  and 
that  King  James  would  be  reftored ;  and  that  in 
order  to  it  he  had  CommifTion  to  levy  Men,  and 
to  grant  out  fubordinate  Commifiions  for  a  Re- 
giment of  Horfe,  and  did  aik  if  I  would  accept 
of  one,  which  I  accordingly  did.  He  likewife 
faid,  he  would  fee  me  as  often  as  he  could  -,  and 
that  Captain  Porter  and  I  fhould  receive  Direfti- 
ons  from  him,  from  Time  to  Time,  upon  feveral 
Meetings  -,  and  having  received  my  CommifTion, 
I  underitood  what  Captains  were  to  be  in  the 
Regiment ;  which  were  Captain  Porter,  ^\x  Willi- 
am Park-jns,  Mr.  Charnock,  Sir  Hugh  Srnithfou, 
Mr.  Higgens,  and  my  felf  -,  and  one  Mr.  Withering- 
Ion,  to  be  Lieutenant-Colonel. 

The  CommifTions  were  to  be  Blank  when  they 
were  to  be  delivered,  and  to  be  filled  up  by  the 
Captains,  i^c.  1  then  came  acquainted  with  Mr. 
Charnock  and  Sir  William  Parkyns ;  and  by  them 
and  Parker,  Captain  Porter  and  I  were  informed, 
that  there  was  a  great  Body  of  Horfe  to  be  ready 
in  the  North ;  but  though  I  afked,  yet  they  ne- 
ver named  any  Perfons  to  me,  but  faid,  it  was 
fufFicient,  I  fhould  receive  Orders,  and  a  Roll  to 
March,  to  Rendezvous  upon  Occafion  ;  and  in- 
deed I  did  not  much  prefs  it,  becaufe  I  did  gather 
there  were  a  great  many  concerned  -,  and  at 
this  Time  Captain  Porter  and  I  took  a  Houfe 
in  the  Chafe,  with  Stables  and  Barns,   fit  for  hold- 
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ing  Horfes,  and  as  a  fit  Place  to  meet,  upon  Or- 
ders given  us  to  March,  which  were  then  daily 
expefted. 

Some  Time  after  this  Colonel  Parker  was  ta- 
ken, and  being  committed  to  the  Totver,  he  made 
his  Efcape  ;  and  after  that  I  faw  him,  and  then  he 
told  me,  he  would  be  fure  to  correfpond  with 
me  and  Porter  ;  and  I  fliould  receive  his  Letters 
of  Mr.  Charnock  or  Mr.  Johnfon,  and  he  accord- 
ingly did  ;  and  in  his  Letters  he  ftill  gave  us 
Hopes,  and  faid,  he  v/ould  certainly  fend  us  no- 
tice to  be  in  readinefs  Time  enough,  to  be  fervice- 
able  to  the  Defign  of  the  Invafion. 

The  laft  Letters  I  received  from  Parker,  gave 
me  Advice,  That  he  doubted  not,  but  the  Caufe 
would  come  to  a  Hearing  as  this  Eajler  Term  ; 
and  he  fhould  write  no  more,  but  bring  the  Orders 
himfelf :  Upon  which  I  went  to  Charnock,  and  he 
told  me,  he  did  expeft  him  here  in  a  fhort  time  : 
But  always,  or  moft  commonly  in  his  Letters, 
he  told  me,  for  a  Sign,  That  when  the  Thou  - 
Ion  Fleet  fhould  join  the  Brejl  Fleet,  I  might 
certainly  depend,  that  we  ihould  be  invaded 
here. 

During  thefe  Tranfaftions,  Captain  Porter  com.- 
plained,  that  fomething  he  was  fending  to  Lau- 
cafhire,  had  mifcarried  ;  he  defired  me  to  fet  by 
two  Boxes,  which  I  looked  not  into,  bur  iup- 
pofed  them  to  be  Arms,  and  I  did  ki  therri 
by  for  him  :  I  had  not  bought  any  Arms,  but 
had  befpoke  fome  of  one  Perry,  a  Gunfmith, 
who  faid,  I  fhould  have  them  at  a  Week's  Warn- 
ing. 

After   Parker's  having  made  his  Efcape,  and 
getting  into  France,  Mr.  Charnock  came  to  me, 
fome  Time  before  the  King's  going  to  Flanders, 
and  faid,  he   had  fomething  to  propofe  to  me  ; 
and  defired  me  to  go  along  with  him,    which  I 
did  -,  and  he  brought  me  to  one  Mr.  TVaugh,  who 
faid,  he  expedled  a  CommifTion  from  King  James, 
to  feize  King  WHliam  ;  accordingly  we  went  to 
the  Chocolate-Houfe  in  St.  James's-ftreet  ;    and  af- 
ter fome  Difcourfe  about  the  CommifTion  he  faid 
he  expefted,    we  appointed  another  Meeting  at 
that  Place,    and  adjourned   from  thence  to    my 
lioui'e  in  Brozvnloe-jireet,  where  was  prefent,  Mr. 
Charnock,  Mr.  Po?-ter,Mr.Waugh,  Major  Matthews, 
and  Mr.  Donelagh.     The  Subjeft  of  our  Difcourfe 
was,  about  the  Surprizing  and  Seizing  the  King, 
as  he    came  from  Richmond;    and  after   feveral 
Ways  propofed  to  that  Purpofe,  I  particularly 
afked  •,  fuppofe  that  the  King  were  in  our  Power, 
What  then  ?    For  we  ought  to  have  regard  to 
fome    End  or   other   in    fuch   an   Undertaking  ; 
for  I  was  not  willing  to  ofTer  any  thing  to  his 
Perfon.     Mr.  Waugh  faid,  we  might  have  a  Coach 
and  convey  him  away  ;  and  he  faid,   he  was  af- 
fured  of  a  Fort  to  be  delivered  to  him,  and  put 
into  his  Flaiids  (to  the  beft  of  my  Remembrance, 
it  was  Deal)  which  might  give  us  Shelter  till  we 
might  find  Opportunity  to  carry  him  into  France 
by  Shipping.     I  muft  confefs,  I  did  fee  very  lit- 
tle probability  in    what  he  faid  •,  neither  did  I 
believe,    that  he  would  receive  any  fuch   Com- 
mifTion,  as  he  fiid  he  expefted:  (For  about  two 
Years  fince,  I  remember  I  faw  Sir  George  Berkeley, 
with  Col.   Fountain,  and  Mr.  Porter  ;    Sir  George 
was  then  going  over  to  France,    and  it  was  the 
only  Time  that  ever  1  law  him  ;   and  then  Cap- 
tain Porrer  and  I  did  defire,  that  if  King  Jaines 
defigned  any  luch  thing  as  Seizing  King  William, 
he  would  fend  over  a  CommifTion,  and  a  Pardon 
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withal  in  Cafe  of  an  Accident  ;  which  Meflage 
Sir  Geo7xc  carried  over,  and  King  Jamet  rcfiifed 
to  fend  it.)  However,  we  had  another  Meeting 
after  that  at  my  Houfe,  by  which  Time,  he  faid, 
he  would  fhcw  us  the  CommiiTion,  and  flicilitate 
the  Dcfign  ;  it  was  at  a  Houfe  behind  the  Tem- 
fle,  where  the  aforefaid  Company  met,  and  Mr. 
IVaugh  brought  with  him  one  Mr.  Ha^s,  who,  he 
faid,  could  furnifh  us  with  a  Ship  which  would 
be  ready  to  tranfport  us  after  we  had  feized  the 
King  ;  but  upon  Difcourfe  with  Mr.  Ha-js  we 
found  that  the  Demands  were  fo  exorbitant,  and 
not  in  poffibility  of  being  complied  withal  ; 
and  befidcs,  no  Order  nor  Commifllon  being  pro- 
duced, we  did  defift  then-,  for  Captain  Porter  and 
Major  Mattk'zvs,  and  I,  did  declare  we  would  not 
meddle  without  fight  of  the  Commifllon.  _  Af- 
ter this.  Captain  Fcrta-  and  I  talked  of  having  a 
Vcffcl,  and  lending  Le  Rue  and  Charnock  about 
it.  We  met  at  the  Foimtain  hy  th^  Temple-Gate, 
and  Sir  IVilliam  Parhns  was  tliere  •,  and  during 
the  Time  of  our  being  there,  one  called  Sir  JVii- 
liam  our,  and  Sir  William  called  out  Porter,  who 
came  in,  and  faid,  there  was  a  Gentleman  that 
could  help  us  in  this  Aftair;  who  he  was  I  know 
not  ;  I  believe  Captain  Porter  may,  for  I  faw 
him  not :  But  all  this  proved  ineftedtual,  for  the 
King  went  away  fuddenly,  and  no  Commifllon 
ever  came.  And  by  Letters  from  France  I  un- 
derltood  King  "James  was  angry,  that  they  ufed 
his  Name  to  v^hat  he  had  not  promifed  ;  and  Porter 
and  I  wrote  over,  by  his  Order,  the  Truth  of  the 
whole  Matter. 

Some  Time  after  this, Captain  Por/i?r,  the  Earl  of 
A-jlesbury,  Sir  John  Freind,  Sir  William  Parkyns^ 
and  Sir  John  Fenzuick,  and  others,  met  about  fend- 
ing over  fomePropofals  to  Kingjaincs,  to  expedite 
an  Invafion  ;  and  like  wife  Captain  Porter  faid,  it 
was  proper  I  fhould  be  there,  for  he  had  engaged 
for  me.  I  told  him  I  would  come,  and  at  the 
King's  Head  in  Leaden- hall- fireet,  I  found  the  Per- 
fons  above-named,  together  with  my  Lord  Mont- 
gomery, and  one  Mr.  Cook. 

The  Effeft  of  their  Confultation  was,  the  fend- 
ing Mr.  Charnock  vAzh  a  Meilage  to  this  Purpofe  ; 
That  if  the  King  of  France  could  fpare  fuch  a 
Number  of  Foot,  and  fo  many  Dragoons,  amount- 
ing to  about  12  or  15000,  or  thereabouts  in  all, 
that  then  upon  Notice  given  ,  that  every  par- 
ticular Man  there,  was  to  furnifh  fuch  a  Num- 
ber of  Llorfe,  fome  more,  fome  lefs,  to  be  rea- 
dy to  fuccour  the  Forces  from  France  when  landed. 
Mr.  Charnock  went  and  returned  with  a  Refufal, 
that  Forces  could  not  be  fpared  :  Sir  John  Freiitd 
and  my  Lord  Aylesbury  were  ot  Opinion,  that  if 
King  James  would  venture  hither  with  fome  fmall 
Retinue,  he  had  Friends  enough  to  appear  for 
him,  without  any  foreign  Forces-,  but  that  was 
held  in  doubt. 

I  ufed  afterwards  to  fee  my  Lord  Aylesbury  ; 
I  always  aflied,  what  News  he  heard  ?  He  faid, 
when  he  received  any  Orders,  he  fhould  know  j 
for  he  having  been  in  France  (as  he  did  not  de- 
ny) I  fuppofed  him  not  to  be  ignorant  of  what  was 
intended. 

And  to  the  better  facilitating  an  Invafion,  Sir 
John  Fewjinck  ufed  to  fend  over  a  Lift  of  the  Forces, 
and  how  they  were  quartered,  and  what  were 
in  Garrilbn,  and  what  otherways  difpofed  of: 
He  having  made  a  Miftake  in  the  Account,  Par- 
ker did  by  Letter  defire  me  to  try  if  I  could 
procure  fuch  an  Account ;   which  I  accordingly 


did  of  one  Gibfor.,  a  Clerk  in  the  Office,  and  fenc 
it  over  frequently. 

After  the  Efcape  o(  Parker  out  of  the  Tower, 
Sir  John  Fenivick,  when  I  afkcd  him  how  he  got 
away,  and  how  much  Money  was  given  ?  he  laid, 
200/.  promifed,  and  300 /.given  -,  for  when  aPer- 
fon  came  in  and  told  him,  he  had  brought  him 
Liberty,  and  was  to  have  200/.  he  replied,  you 
fhall  have  300/.  and  it  was  made  good  to  him 
afterwards. 

Cordell  Goodman. 

Much  about  the  fame  Time,  I  ufed  now  and 
then,  with  Captain  Porter,  to  be  with  Sir  John 
Fenwick,  and  it  was  agreed,  that  if  Parker  fliould 
not  bring  us  timely  Orders,  that  what  Forces  we 
could  bring  in,  {viz.)  Porter  and  I,  we  were  to 
take  Orders  from  Sir  John  Femvick  ;  this  we  offer- 
ed him,  and  he  kindly  accepted  :  And  then  he 
faid.  That  he  believed  moft  of  my  Lord  Oxford's 
Regiment  would  go  to  King  Jatnes  ;  when  I  told 
Mr.  Paradife  had  promifed  to  bring  in  7  or  8  to 
me,  and  that  Mr.  Aynfworth  was  to  bring  in  20, 
and  Parker  had  faid,  if  I  made  30  it  was  fuffici- 
ent  for  me. 

As  to  keeping  the  Horfes,  Sir  John  faid,  it  was 
dangerous,  and  they  would  certainly  be  feized  -, 
but  the  beft  Way  was  to  have  a  Lift  of  what  Hor- 
fes were  in  and  about  the  London  Stables. 

Captain  Porter  and  I  fent  accordingly  to  view 
the  Stables.  I  fent  Mr.  Reyhougb,  and  Captain 
Porter  fent  Cranborn,  and  they  took  an 

Account. 

Cordell  Goodman, 

Jurat.  24  April,   1696. 
Corajn  me,  Ja.  Vernon. 

Mr.  Serjeant  Gould.  Now  Mr.  Speaker,  if  you 
pleafe,  we  will  call  fome  of  the  Grand  Jury  that 
will  give  you  an  Account  what  Evidence  they 

found  the  Bill  upon Mr,  Gracedue,  you 

were  one  of  the  Grand  Jury  that  found  this 
Bill? 

Mr.  Gracedue.     Yes,  Sir. 

Sir  Ibonias  Pozvys.  This  is  fo  far  from  being 
Evidence,  that  I  think  'tis  the  Oath  of  the  Grand 
Jury,  That  they  fhall  not  difclofe  or  difcover  the 
King's  Secrets.  The  Bill  of  Indiftment  is  but  an 
Accufation.  A  Bill  of  Indidtment  cannot  be  gi- 
ven in  Evidence  againft  a  Man  for  the  leaft  Crime 
foever.  It  can't  be  given  in  Evidence  to  be  cre- 
dited, becaufe'tis  but  an  Accufation  ;  and  by  Con- 
fequence,  whatever  any  Witnefs  fays  at  that  time, 
can  go  no  flirther.  When  a  Perfon  comes  upon 
his  Trial;  they  can't  fo  much  as  refort  to  any 
Thing  that  is  fworn  before  the  Grand  Jury,  nor 
make  ufe  of  it. 

Sir  Bartholomew  Shower.  We  humbly  oppofe  this 
Evidence ;  becaufe  the  Gentlemen  can  give  no  In- 
ftance  in  their  Reading  or  Obfervation,  that  the 
Teftimony  that  hath  been  given  before  a  Grand 
Jury,  hath  beengiven  in  Evidencetoa  Petit  Jury  : 
And  'tis  Part  of  the  Oath  of  a  Grand  Jury-Man, 
that  it  fhould  not  be  ditclofed.  We  do  not  fay, 
it  will  bind  your  Floufc  ;  but  I  hope  it  will  be  Evi- 
dence to  you,  that  'tis  not  agreeable  to  the  Rules 
of  Law. 

Members.  Go  on,  go  on. 

Mr. Speaker.  Mr.  Gracedue,  will  you  give  the 
Houfe  an  Account,  who  were  the  WitnelTes  be- 
fore you  upon  finding  the  Bill  ? 
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Mr.  Graceuue.  The  Witnefies  before  lis,  were 
Captain  Poner,  and  Mr.  Goodina?!. 

Mr.  Speakei:  Can  you  remember  fo  well,  as  to 
oive  an  Account  to  this  Houfe  of  what  Evidence 
Mr.  Goodman  gave  ? 

Mr.  Graccdiie.  Yes,  I  think  I  can.  When  he 
came  before  us,  he  cold  us,  That  he  was  at  a  Meet- 
ino-  at  the  Kin^b-Hcad  in  Leadu-n-hall-jlreet,  where 
there  was  S'wjohn  Fenwick,  my  Lord  Moiitgotnery, 
Captain  Porter,  Mr.  Charnock  and  others  ;  and 
the  Bufinefs  was  to  feni  Mr.  Charnock  over  to 
France^  to  procure  Men  to  invade  this  Kingdom  •, 
and  8000  Foot,  and  2000  Horfe  was  propofed. 
He  told  us,  the  Refult  of  that  Confult  was,  that 
\{France  would  fupply  8000  Foot,  and  2000  Horfe, 
it  v/ould  be  a  fufficient  Pov/er  to  come  over  ;  and 
that  they  would  fupply  20GO  Florfe  among  them- 
felves.  Upon  which  Charnock  replied.  Gentlemen, 
you  fend  me  over  upon  Uncertainties  •,  you  fay, 
you  will  fupply  2000  Horfe,  but  unlefs  you  give 
me  fome  Aflurance,  I  can't,  norwill  I  go.  And  the 
Queftion  was  propofed  to  all  of  them,  if  they 
would  make  good  their  Proportion  ■,  and  they  pro- 
mifed  fingly.  Saysl,  Did  SWJohn  Fe>2wkk ^romik^ 
And  he  faid.  Yes.  Says  1,  Did  my  Lord  jVib«/- 
gomery?  And  he  faid,  Yes.  He  was  asked.  Who 
elfe?  But,  fays  he,  'tis  not  a  Queftion  for  you  to 
ask  us  :  and  for  that  he  referred  himfelf  to  me  : 
For,  he  faid,  he  was  not  bound  to  anfwer  further, 
having  proved  the  Indiftment. 

Mr.  Serjeant  Lovel.  We  defire  Mr.  Jojhua  Meade 
may  be  asked  to  the  like  Purpofe.  Were  you  one 
of  the  Jury  that  found  the  Bill  againft  Sir  John 
Fen-~juick  ? 

Mr.  Meade.     Yes. 

Mr,  Speaker.  Pray,  who  were  the  WItnefles  be- 
fore you  upon  finding  of  the  Bill  .'' 

Mr.  Meade.  There  was  Captain  Porter,  and  Mr. 
Goodman,  Sir. 

Mr.  Speaker.  Can  you  remember  what  Mr.  Good- 
7nan  teftified  then  ? 

yir.  Meade.  Mr.  Go5^;;w«did  then  teftify.  That 
Sir  John  Fen'u.>ick,  my  Lord  Montgomery,  &c.  were 
at  the  King^s,  Head  Tavern  in  Leaden-hall-ftreet ;  and 
Charnock,  and  the  reft  there  did  confult  how  to 
bring  in  their  old  Mafter  ;  as  to  Charnock,  That  they 
agreed  to  fend  him  over  to  King  ^'^"'i?-^  to  know 
whether  the  French  King  could  furnifh  them  with 
8000  Foot,  and  2000  Horfe,  and  that  they  would 
endeavour  to  meet  him  with  2000  Horfe.  Here- 
upon Charnock  {Goodman  faid)  put  it  to  every  Man 
of  them,  to  know  if  they  were  all  of  one  Mind? 
and  they  all  faid  they  were.  This  he  did  prove, 
and  this  is  all  I  can  remember. 

Mr.  Serjeant  Lovel.  We  have  many  more  to  the 
fame  Purpofe,  if  the  Houfe  think  fit  to  hear  them. 
Metnhers.     No,  no. 

Mr.  Serjeant  Gould.  We  will  go  thus  much  fur- 
ther •,  That  upon  the  Trial  o^yiv.Cook,  wherein 
there  was  Evidence  given  by  this  Gentleman,  and 
in  that  this  Gentleman  that  is  the  Prifoner  at  the 
Bar  was  particularly  named  to  be  concerned,  we 
will  call  them  thatv/ere  prefent  there  at  the  giving 
of  the  Evidence  :  But  firit,  we  defire  to  read  the 
Record  of  Cook's  Conviction. 

Thereupon  a  Mo'ion  was  made  for  the  Coun- 
fel  to  withdraw  ;  and  being  withdrawn,  a  Motion 
was  made  for  Candles,  which  paiTed  in  the  Af- 
firmative without  a  Divifion,  in  regard  it  being 
dark  v/ithout  Candles,  there  could  be  no  Motion 
made  tor  adjourning  the  Debate,  or  remanding 
the  Prifoner. 

Vol.  V.  . 


Afterwards  a  Motion  being  made  for  adjourn- 
ing the  Houfe  till  tomorrow  Morning,  the  Houfe 
divided. 


Ayes  141, 


Noes,  163. 


And  fo  it  pafled  in  the  Negative  ;  and  Sir  John 
Fenwick,  and  the  Counfel,  and  Solicitors,  were 
brought  in  again  to  the  Bar. 
-  Mr.  Speaker.  Mr.  Serjeant  Gotdd,  the  laft  Evi- 
dence you  were  about  to  offer  was,  that  of  the 
Record  of  Mr.   Cook. 

Sir  I'homas  Powys.  Mr.  Speaker,  we  oppofe  that 
being  offered  as  Evidence  ;  as  I  underftand  it,  they 
are  going  to  give  in  Evidence  againft  Sir  John 
Fenwick  what  was  fworn  againfl  Mr.  Cook  \  that 
is  not  admitted  in  the  Courts  below  ;  for,  accord- 
ing to  that  Method,  the  Trial  of  one  in  the  Com- 
pany would  be  the  Trial  of  all  the  reft.  This 
was  never  allowed  in  any  other  Cafe,  and  I  hope 
you  will  not  allow  it  here. 

Sir  Bartholomew  Sho'-ui-er.  The  Indictment  is,  that 
they  did  confult  together,  but  their  Crimes  are 
feveral  ;  if  they  had  been  mentioned  in  one  In- 
diiftment,  and  one  had  been  tried  at  one  time, 
and  the  other  at  another,  it  would  not  have  been 
allowed  that  they  fliould  give  in  Evidence  againft 
the  one,  what  had  been  fworn  againft  the  other  ; 
for  though  their  Charge  is  by  the  fameWitnefs,  and 
for  a  Fad  done  at  the  fame  time,  yet  the  De- 
fence of  the  Parties  may  be  different  :  and  it  can- 
not be  expeded,  that  we,  on  the  behalf  of  Sir 
John  Fenwick,  are  prepared  to  give  an  Anfwer, 
in  regard  of  any  thing  that  was  fwOrn  againft 
Mr.  Cook. 

Mr.  Speaker.  Mr.  Serjeant  Gould,  you  hear 
the  Exception. 

Mr.  Serjeant  Gould.  We  hope  in  this  Cafe  we 
fhall  go  on  with  our  Evidence,  as  offered  and 
propofed  to  this  Houfe.  Thefe  Gentlemen  have 
made  their  Objedions,  as  if  they  werebtlow  in 
the  inferiour  Courts ;  but  we  are  here  now  before 
you  in  a  parliamentary  Way  •,  and  what  is  that 
which  brings  us  here,  but  becaufe  there  is  a  Wit- 
nefs  withdrawn  by  Artifice,  fo  that  we  cannot  pro- 
duce him  ?  And  therefore  we  come,  and  humbly 
apply  our  felves  to  this  honourable  Houfe.  Now, 
Sir,  you  are  Judges  of  the  Method  of  coming  ac 
the  Truth,  and  fupplying  that  Defed  :  If  we  c  ^uld 
produce  him,  there  would  be  an  End  of  the 
Matter  -,  but  in  this  Cafe  we  are  in  the  Judg- 
ment of  this  honourable  Houfe,  Wh  rather  we 
fhall  not  give  fuch  Evidence  as  he  hath  givem 
upon  his  Oath,  though  in  other  Cafes  it  is  not 
admitted. 

Mr.  Serjeant  Lovel.  When  we  produced  the  Pv.e- 
cord  of  Convidion,  we  only  produced  it  to  fhew 
you  there  was  fuch  a  Trial  ;  and  by  that  means  to 
let  us  in,  to  fhew  you  what  was  fworn  by  Mr, 
Goodman  at  that  Trial. 

Then  upon  the  Motion  of  Colonel  Granvil,  and 
Sit  Richard  J emple,  Skjobn  Fenwick,  and  the  Coun- 
fel, and  Solicitors,  withdrew. 

Sir  Richard  Temple.  If  I  did  not  believe  what 
is  now  offered,  is  what  was  never  offered  be- 
fore, and  of  dangerous  Confequence  to  every  one 
here,  I  would  noc  have  troubled  you  at  this  time 
ofNio-hc.  There  has  notJiint;  been  offered  thac 
t  lis  hath  ever  been  done.  They  fiy.  It  hath  not 
been  done  in  inferiour  Courts :  Pray  let  us  fee 
if  ever  it  hath  been  done  in  Parliament,  That  what 
was  given  in  Evidence  at  another  Trial,  fhould 
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be  given  in  Evidence  againft  another  Perfon  here 
when  this  Perfon  was  not  by,  and  had  no  Oppor- 
tunity to  defend  hirnfelf  againft  it ;  I  am  fure  it 
was  never  done  yet. 

Sir  Thomas  Mompejfon,  This  Gentleman  com- 
plains this  was  never  done.  When  the  Duke  of 
Monmouth  was  impeached,  the  Bill  was  read  three 
times  in  one  Day,  and  that  Gentleman  moved  for 
the  Impeachment. 

Sir  Richard  'temple.  Here  were  three  Witnef- 
fes  that  did  declare  they  faw  him  in  aftual  Re- 
bellion, at  the  Head  of  an  Army  •,  but  I 
hope  I  am  not  to  anfwer  for  all  the  Proceedings 
then. 

Colonel  Granvil.  When  I  faw  them  going  on 
to  make  ufeof  that  as  Evidence,  which  was  never 
allowed  in  any  Court,  I  thought  I  ought  to  move 
for  them  to  withdraw.  I  fhall  not  give  my  Con- 
fent  to  have  it  read,  till  fome  Body  fatisfies  me 
'tis  good  Evidence  againft  Sir  John  Fmtvick  :  I 
can't  fee  how  you  can  admit  this  for  Evidence  : 
Are  we  to  read  all  the  Trials  that  are  upon  this 
Plot.^  Therefore  I  dcfire  you  will  bid  them  pro- 
duce what  is  Evidence  againft  Sir  John  Fenmck, 
and  not  to  trifle  with  you. 

Sir  Thomas  Lutleton.  If  you  proceed  in  this  man- 
ner I  know  not  when  you  will  have  done.  They 
do  not  tell  you,  they  produce  this  as  Evidence 
againft  Sir  John  Fenwick;  nor  do  I  take  this  to  be 
the  only  Evidence  to  prove  him  guilty.  If  no- 
thing but  exaft  Proof  would  have  fatisfied,  this 
Bill  would  not  have  been  brought  in  :  But  this  is 
to  make  as  good  Proof  as  the  Nature  of  the  Thing 
will  bear.  You  have  heard  feveral  Things  before, 
in  relation  to  Goodman.,  that  poflibly  might  ftrift- 
ly  be  no  more  Evidence  againft  Sir  John  Fenwick 
than  this -,  as  Goodman's  being  withdrawn.  Firft, 
they  offered  to  prove  that  he  was  gone  ;  that  it 
was  fufpicious  that  Sir  John  Femvick  was  privy  to 
his  going  :  Why  did  you  admit  the  Evidence  of 
what  he  faid  to  the  Grand  Jury  ?  What  is  this, 
but  to  give  Evidence  of  what  he  faid  to  the  Petit- 
Jury,  wherein  the  Grand  Jury  and  Petit-Jury 
have  both  believed  him. 

Mr.  Hariey.  I  think  if  you  had  come  to  one 
Determination  before  you  had  entered  upon 
this  Matter,  you  had  very  much  fliortned  your 
Bufinefsi  that  is,  that  you  would  not  expeft 
fuch  Proof  as  is  necefiary  at  Law  ;  and  it  may 
be  if  you  would  come  to  it  now,  it  would 
fave  you  Time  :  For  I  find  by  the  Counfel,  that 
what  is  fworn  againft  another  Man,  at  another 
time  ,  would  not  be  Evidence  at  Law  againft 
the  Prifoner  -,  and  I  believe  if  he  fhould  except  to 
a  Jury- Man,  becaufe  he  was  upon  Cook's  Trial,  it 
would  not  be  allowed  as  a  good  Exception,  and 
he  would  be  told,  he  was  no  way  concerned  in 
another's  Trial. 

Mr.  Hozv.  'Tis  a  ftrange  Sort  of  Evidence  that 
is  offered  here,  and  'tis  a  ftrange  way  of  bringing 
it  in.  The  Houfe  made  nothing  lately  of  Hear- 
fay,  and  yet  now  Hearfay  muft  be  taken  for  Evi- 
dence. I  have  heard  that  the  Grand  Jury  take 
an  Oath  not  to  difcover  what  was  fworn  before 
them  •,  this,  fince  the  Grand  Jury  have  fubjefted 
themfelves  to  (yet  you  have  brought  them  here  as 
Witneffes  to  give  an  Account  of  what  was  fworn 
before  them,  which  I  am  afraid  is  a  Breach  of 
their  Oath)  it  fliall  make  me  give  lefs  Credit  to 
what  they  fay.  We  are  here  to  attaint  a  Man, 
but  we  muft  not  talk  of  Proof;  that  is  a  ftrange 
I  am  fure,  if  you  do  not  find  it 


with  you  ?  I  queftion,  if  this  Houfe  had  heard 


Thing. 


with 


what  Goodfnan  fwore  at  that  Trial,  and  what  was 
alledged  againft  it,  whether  this  Houfe  would 
have  been  of  that  Jury's  Mind  :  For  I  have  heard 
that  two  or  three  did  fwear,  he  was  not  at  the 
Place  at  the  time  he  fwore  he  was,  as  plain  as  a 
Negative  could  be  fworn. 

Mr.  Harcourt.  If  you  pleafe  to  let  the  King's 
Counfel  go  on  upon  this,  you  will  fave  a  great 
deal  ot"  Time,  and  prevent  any  Exception  to  any 
Evidence  afterwards  :  For  'tis  not  in  the  Power 
of  Man  to  offer  any  Thing  more  abfurd.  I  don't 
believe  that  ever  any  Man  heard  of  fuch  a  Thing 
offered,  That  a  Record  fliould  be  given  in  Evi- 
dence againft  a  Man,  that  is  no  Manner  of  Par- 
ty to  the  Record  :  I  am  fure  never  any  fuch 
Thing  was  attempted  before.  As  for  the  other 
Things,  you  had  fomething  offered  that  made  it 
feem  doubtful  how  far  you  fhould  give  Credit  to 
them.  Upon  thofe  Matters,  the  Counlel  at  the 
Bar  for  the  King  told  you.  That  there  was  fome 
pretence  that  it  was  L,aw,  and  praclifed  belov/, 
and  a  Book  was  produced  to  juilify  it :  But  in  this 
Cafe,  if  there  be  Book,  Practice,  Precedent,  or 
any  Thing  to  juftify  it,  I  will  fit  down.  The  An- 
fwer made  it  ten  Times  worfe  :  The  Gentleman 
faid,  he  would  not  have  the  Record  read,  but 
upon  that  Record  to  prove  what  was  fworn  at  the 
Trial :  Why,  does  that  concern  any  Perfon  in  the 
World  but  Cook  ? 

Lord  Cults.  If  the  worthy  Gentleman  that  fpake 
laft  had  made  out  all  his  Propofitions  with  Clear- 
nefs,  equal  to  the  Affurance  with  which  he  afiert- 
ed  them,  they  would  have  more  Weight :  But  I 
will  fay.  That  which  he  hath  afferted  does  not  ap- 
pear to  me  fo.  I  take  this  to  be  the  fame  Thing 
in  fome  Meafure  debated  over  again  :  It  hath 
been  told  you.  That  this  Houfe  are  to  give  their 
Judgment  in  a  Matter  of  great  Importance  ;  and 
therefore  I  think  'tis  fir  that  all  the  whole  Mat- 
ter fhould  be  laid  before  them  •,  when  that  is 
done,  they  only  are  the  Judges  of  what  Weight 
it  is. 

Mr.  Shane.  I  go  along  with  thofe  Gentlemen, 
That  this  is  no  fort  of  Evidence  againft  Sir  John 
Fenwick:  But  our  Queftion  is  about  a  Witnefs 
that  is  withdrawn,  and  to  know  what  he  faid,  and 
how  he  was  believed  when  he  was  here.  How 
he  is  gone,  we  have  fecn  already  ;  and  therefore 
though  I  think  the  Verdict  againft  Cook,  nor  no- 
thing of  that  can  be  given  in  Evidence  againft 
Sir  John  Fenwick  ;  yet  if  he  hath  v/ithdrawn  the 
Witnefs,  and  the  Credit  of  him  is  at  Stake,  as 
you  have  heard  Evidence  of  what  he  fiid  upon 
Oath  before  the  Trial  came  on,  by  the  fame 
Reafon  you  may  hear  what  he  laid  at  the 
Trial. 

Mr.  Pelham.  I  think  it  would  fhorten  our  De- 
bates, if  we  were  truly  fatisfied  about  Vi'hat  we 
are  a  doing,  That  we  are  trying  Sir  John  Fenwick, 
as  we  were  told  at  the  Bar  ;  he  called  it  a  Trial, 
and  'tis  a  Trial.  I  muft  confcls  I  was  in  hopes 
I  fhould  never  fit  in  the  Houfe  of  Commons  to 
try  any  Body  -,  I  did  not  think  it  the  Bufinefs  cf 
us  -,  if  I  had,  I  would  not  have  come  hither  :  But 
fince  we  are  come  into  it,  is  any  Thing  more  na- 
tural, than  to  examine  whether  this  Evidence 
be  proper,  or  fuch  Evidence  as  any  Court  would 
allow  ot  ? 

Sir  JVilliam  IFtlliams.  I  fuppofe  there  is  no  Gen- 
tleman of  our  Profeffion  thai  hath  ktn  any  Re- 
cord, 
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cord  will  fay,  that  this  hath  been  offered  in  any 
Court  of  Law:  I  believe,  if  he  was  upon  his 
Trial  upon  the  Indictment,  no  Body  will  fay  ic 
would  be  read  againlt  him.  Let  us  confider  how 
many  Judgments,  that  have  been  given  haftily 
in  the  late  Reigns,  have  been  reverled.  What 
is  the  Reafon  that  is  given  for  it?  It  is  for  re- 
ceiving that  for  Evidence,  which  was  not  Evi- 
dence in  the  Law  :  Your  Bill  of  Right  takes  No- 
tice of  it. 

Mr.  Solicitor  General.  I  did  not  think  this  Mat- 
ter would  have  held  you  a  quarter  of  an  Hour  ; 
but  if  Gentlemen  will  debate  upon  the  fame  Mat- 
ter that  hath  been  over-ruled  twice  before,  all 
that  is  to  be  proved  by  this  Record  is,  that  one 
Peter  Cook  was  attainted  for  High  Treafon  :  If  the 
Counfel  on  the  other  Side  would  have  owned  Pe- 
ter Cook  to  have  been  attainted,  you  had  not  been 
troubled  to  have  the  Record  brought  to  the  Ta- 
ble. But  as  to  what  they  fay,  that  Sir  John  Fen- 
wick  was  no  Party  to  the  Record,  and  therefore  it 
can  be  no  Evidence  againft  him;  I  fuppofe  it 
■would  be  Evidence  for  him.  Suppofe  Goodman 
had  fworn  he  never  had  been  at  the  King's- flead 
Tavern,  would  no:  the  Prifoner  have  produced 
a  Witnefs  to  prove  what  he  had  fworn  ?  Then  I 
would  put  you  in  mind  of  a  Cafe,  becaufe  there 
is  a  Nicety  in  this  Matter  without  any  Reafon  : 
It  was  in  the  Trial  of  Alderman  CorniJIo  ;  he  was 
indicted  and  tried,  and  the  great  Fadt  was  in  the 
Houfe  of  one  Shepherd  ;  there  was  a  Witnefs 
againft  him,  one  Rumfey,  who  fwore,  ^c.  Says 
Mr.  CorniJI:),  He  was  a  Witnefs  at  my  Lord  Rujfel's 
Trial,  and  he  did  not  name  me  to  be  one  ;  and  it 
went  fo  far,  that  when  Shepherd  faid,  I  was  in  the 
Room  •,  he  flood  up  and  faid.  No,  it  was  read 
before  I  came  in.  Mr.  CorniJIj  would  have  pro- 
duced a  Witnefs  to  have  proved  what  Rionfcj  faid ; 
fays  the  Court,  We  cannot  admit  of  that ;  for  it 
does  not  appear  to  us,  that  my  Lord  Rujfel  was 
ever  tried  for  High  Treafon  •,  and  there,  upon 
that  Slip ,  was  that  Gentleman  deftroyed.  I 
pray  it  may  be  read  -,  I  have  given  no  Opinion  of 
what  Force  it  is,  but  I  think  it  depends  upon 
the  fame  Reafon  ;  nay,  you  have  more  Reafon 
to  do  it,  than  any  thing  you  have  read  to 
Day. 

Mr.  Price.  'Tis  very  much  preffed,  that  you 
fhould  read  that,  which,  when  read,  they  fay,  is 
not  Evidence,  but  only  to  introduce  another  Mat- 
ter. If  it  be  not  Evidence,  upon  what  Account 
fhall  they  read  it  ?  But  if  it  introduce  other  Evi- 
dence, this  is  an  Ingredient  and  Part  of  that  Evi- 
dence. Now  fuppofe  the  Record  fhould  be  pro- 
duced, and  they  fhould  bring  Witnefs  to  fay  what 
Goodman  fwore  at  that  Trial  -,  would  that  be  Evi- 
dence ?  No  lure,  for  no  Body  ever  pretends  that 
this  hath  been  admitted  either  at  Law,  or  in  Par- 
liament. By  what  Law  ?  By  what  Rule  ?  By 
what  Meafure  of  Reafon  are  we  to  proceed  in  this 
Houfe?  If  you  would  permit  to  be  produced  a 
Record  of  Conviction  againft  a  third  Perfon,  and 
this  to  be  Evidence  againft  one  that  is  not  prefent, 
I  think  you  may  as  v/ell  admit  to  be  produced  a 
Record  of  the  Convidlion  of  any  other  concerned 
in  the  AflafTination.  But  I  ftood  up  principally 
upon  the  Obfervation  made  at  the  Bar,  and  he  put 
you  that  which  he  takes  to  be  a  finifter  Cafe  ;  for, 
fays  he,  fuppofe  Sir  John  Fen-wick  had  brought  this 
Record,  and  made  ufe  of  it  to  t^ike.o'ii  Goodman's 
Teftimony,  fhould  it  not  be  Evidence  ?  Yes,  no 
doubt  of  it  -,  and  there  is  the  Diftinftion.  'Tis  one 
Vol.  V. 
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ufe  of 
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thing,  where  you  are  to  give  in  a  Record  to  cor,  - 
viftand  attaint  a  Perfon,  and  another  thing,  where 
It  is  to  prove  a  Man  perjured,  and  to  invalidate 
his  Teftimony  ;  for  when  Evidence  is  brought 
againft  a  Prifoner,  he  hath  no  way  to  lefTen  liis 
Evidence  but  what  is  collateral  -,  if  it  be  upon  a 
Trial  when  another  is  concerned,  if  the  Witnefs 
gave  a  contrary  Evidence,  or  the  Party 
quitted,  then  the  Record  may  be  made 
againft  the  Witnefs  :  But  it  differs  very 
where  you  bring  Evidence  to  take  off  the  Credit 
of  a  Witnefs,  and  where  you  bring  it  to  convift 
or  attaint  a  Perfon.  The  Cafe  oiComijh,  that  turns 
upon  the  fame  Reafon,  and  it  was  only  to  be  ufed 
to  take  off  the  Teftimony  of  Rumfex  ;  but  if  this 
Record  of  the  Conviction  o'i  Cook  be  brought  to 
any  Purpofe  now,  'tis  to  fatisfy  your  Confciences, 
that  Goodman  gave  a  good  Teftimony  at  that 
Trial  ;  and  I  wonder  the  Serjeants  fhould  ofier 
ic,  who  are  fworn  to  offer  nothing  in  Violation  of 
the  Law. 

'Dr.Oxenden.  If  I  did  not  think  thisQueflion  had 
been  determined  before,  I  fhould  not  trouble  you 
in  this  Debate  ;  for  did  not  we  receive  v/hat  Good- 
vian  depofed  upon  Oath  before  a  Juftice  of  Peace? 
Was  it  read  becaufe  it  was  taken  in  Writing,  or 
becaufe  it  was  his  Evidence  ?  Now  they  offer  you 
an  Evidence  of  his,-  that  was  not  put  into  Wri- 
ting, but  they  will  prove  by  Witnels  ;  what  is 
the  Difterence  ?  ^  If  it  had  been  taken  down  in 
Writing,  it  muft  have  been  admitted  as  the  fame 
was  before. 

S\v Marinaduke  Wjvell.  That  worthy  Gentleman 
defired  to  know  the  Difference,  ^c.  That  De- 
pofuion  was  againft  Sir  John  Fenivick,  but  thisE- 
vidence,  that  they  offer  now,  was  given  againft 
Peter  Cook. 

Mr.  Att.  General.  You  are  now  upon  a  Debr.re, 
Whether  you  fhall  read  the  Convidion  of  Peter 
Cook  :  I  do  agree  with  thofe  Gentlemen  that  have 
fpoke  of  this  Matter,  that  the  Conviftion  oiCook, 
nor  any  Evidence  upon  his  Conviction,  can  be  E-> 
vidence  againft  Sir  John  Fenxvick.  I  don'r  pretend 
that  this  is  •,  nor  don't  believe  that  this  is  offered 
upon  any  fuch  Confideration  •,  but  'ds  one  of  the 
Allegations  of  the  Bill,  that  feveral  of  thefe  Gen- 
tlemen were  prefent  at  tifis  Confult,  of  which  Sir 
John  Femvick  is  accufed  ;  therefore  I  fuppofe  the 
Counfel  for  the  Bill  did  offer  this  Record  to  make 
good  that  Allegation,  and  fo  think  it  may  be  pro- 
perly offered  :  Unlels  it  be  admitted  :  I  don't  fee 
how  it  can  be  made  good  further  •,  I  do  not  think 
it  proper  to  examine  to  what  Goodman  fwore  at 
Cook's  Trial. 

S'wlVdliam  IFilliamfon.  I  fpeak  only  to  fhew  my 
Concurrence  with  the  Attorney  General ;  Mr.  At- 
torney hath  ftated  it  right  no  doubt,  as  to  the  Con- 
viction of  this  Perfon  ;  as  Mr.  Attorney  offers  it, 
it  may  be  proper  enough. 

Members.  Call  them  in,  call  them  in. 
Sir  ChrijJopher  Mufgrave.  I  hear  Gentlemen  fay. 
Call  them  in  ;  do  you  intend  when  you  call  them 
in  to  read  this  Record?  I  think  the  learned  Genr 
tleman  hath  ftated  it,  that  it  ought  not  to  be  read 
as  Evidence.  Now  the  Counfel  for  S\i:Jchn  Fen- 
iczV^faid,  they  hoped  you  would  not  fufter  it  to 
be  read  as  Evidence  againft  the  Prifoner  :  I  never 
heard  the  Counfel  fay,  that  Cso^'was  not  attainted, 
nor  ever  heard  that  any  Man  did  doubt  it  -,  then  if 
it  be  no  Controverfy  between  the  Counfel,  to 
what  End  is  it  brought  hither  ?  Do  you  think-that 
the  Steps  that  are  urged  to  be  taken  in  this  Cafe, 
L  a  will 
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will  not  be  a  Precedent  for  Pofterity  ?  I  take  it 
that  there  is  a  great  deal  of  Difference  between  the 
Paper  you  have  read  and  this  Record  ;  and  there- 
fore if  you  call  in  the  Counfel,  1  hope  you  will  not 
gratify  them  in  reading  of  it. 

Mr.  Edward  Harle-s.  Before  you  call  the  Coun- 
fel in,  1  humbly  pro'pofe  it  to  you  to  confider  to 
what  Purpofe  this  Pvccord  fhould  be  read  ;  if  as 
Evidence,  you  overthrow  all  the  Courfe  of  Proof 
that  is  fettled  by  the  Common  Law,  and  Statute 
Law  -,  for  it  hath  been  in  all  Trials  oppofed,  to 
give  in  Evidence  that  which  is  improper,  becaufe 
it  fhould  not  influence  the  Jury.  I  would  not  have 
it  faid,  that  under  the  Reign  of  King  IFUliam, 
any  thing  was  done  contrary  to  the  Law  and  Con-     but,  we  apprehend,  they  can  carry  it  no  further 


Now  the  main  Difpute  is,  Whether  Goodman's 
Evidence  did  prevail  to  convict  Cook  upon  that  In- 
diftment  ?  And  for  that  we  fliall  apply  our  fclves. 
Call  our  Evidence,  fbme  of  the  Jury,  and  fome 
that  were  then  Witneffes,  and  they  will  give  you 
an  Account  upon  what  Evidence  that  Convidtioa 
was. 

Sir  Tlmnas  Pozuys.  In  what  you  were  pleafed  to 
acquaint  us  at  our  laft  coming  in,  you  were  plea- 
fed  to  give  fuch  a  Reafon  in  relation  to  the  read-, 
ing  of  this  Record,  that  if  we  had  heard  it  before, 
we  would  not  have  troubled  you  to  have  with- 
drawn ;  for  it  was  proper  to  make  out  the  Allega- 
tions of  the  Bill,    and  that  Cook  was  convicled  i 


ftitution  of  the  Nation.  There  hath  been  an  In 
ftance  given  of  the  Trial  of  Mr.  Coniiffj,  tho' 
that  Cafe  does  not  come  up  to  it :  But  v/e  know 
what  was  dene  in  thofe  Reigns  hath  been  juflly  re- 
flefted  upon  ;  and  I  hope  you  will  not  make  a  Pre- 
cedent here,  to  encourage  Judges  to  do  what  is 
againft  Law. 

Mr.  Speaker.  Gentlemen,  This  is  your  Queftion, 
That  the  Record  of  the  Conviftion  of  Peier  Cook 
fhall  be  read. 


than  what  they  have  applied  it  to. 
ceive  from   hence,    the  Gentlemen 
Side  are  encouraged  to  proceed 
fuch  they  call  it  •, 


But  I  per- 
of  the  other 
^  ^  to  another  Piece 

of  Evidence,  fuch  they  call  it  •,  they  are  going  to 
call  the  Wicneifes  to  prove  what  was  fworn  at  the 
Trial  of  Cook,  where  Sir  John  Fenzvick,  nor  no  Per- 
fon  on  his  behalf,  was  prefent,  either  to  hear,  or 
obferve,  or  crofs- examine,  or  offer  any  thing  to 
their  Credit,  which  poffibly  he  .might  be  furnifh- 
ed  with,  tho'  Cook  was  not  :  I  hope  that  will  be 
Which  Queftion  being  put,  the  Houfe  divided,  no  more  allowed  of  as  Evidence  here,  than  in  any- 
other  Place. 
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So  it  paffed  in  the  Affirmative. 

Mr.  Speaker,  Gentlemen,  You  have  had  another 
Queftion  that  hath  been  the  Subjeft  of  your  De- 
bate, That  the  Counfel  for  the  Bill  be  admitted  to 
give  Evidence,  as  to  what  Goodman  fwore  againft 
Peter  Cook. 

Mr.  Robert  Harlej.  The  learned  Gentleinan  did 
tell  you.  That  what  Goodman  faid  at  that  Trial, 
ought  not  to  be  given  in  Evidence  -,  and  there- 
fore, I  think.  Gentlemen  won't  infift  upon  that, 
that  is  carrying  it  too  fir  ;  and,  I  think,  he 
opened  it,  that  it  was  only  to  prove  that  Cook 
was  attainted,  and  to  make  ufe  of  it  no  fur- 
ther. 

Mr.  Speaker.  Is  it  then  your  Pleafure.  that  Sir 
John  Fenwick  and  his  Counfel  be  called  in  ? 

[WJjich  ^ejlion  being  put,  it  pajfed  in  the  Affirma- 
tive, and  accordingly  they  were  called  in.} 

Mr.  Speaker.  Sir  nomas  Powys,  the  Houfe 
hath  determined  to  have  this  Record  read,  not 
as  Evidence  agaiii.l  Sir  John  Fenwick,  but  to 
prove  the  Allegations  in  the  Bill,  and  that  Cook 
was  attainted. 

Read  the  Record. 

[Accordingly  that  Record  was  read  by  the  Clerk.] 

Sir  Barthol.  Shower.  We  are  fure  the  Record  does 
nor  prove  that  he  was  convidted  upon  Goodman'^ 
Evidence. 

Mr.  Serj.  Lovel.  Look  upon  the  Indiitment. 

Sir  Thomas  Powys.  It  appears  by  that,  that 
Goodman  was  a  Witnefs  upon  the  Indidlment ;  but 
it  does  not  prove  by  that,  that  he  was  a  Witnefs 
upon  the  Trial. 

Mr.  Serj.  Gould.  May  it  pleafe  you  then,  Mr. 
Speaker,  thus  far  'tis  agreed,  that  here  is  a  Re- 
cord of  the  Convidion  of  Cook  ;  and  'tis  agreed, 
and  the  Record  fpeaks  it,  that  Goodman  was  a 
W^itnefs,  for  it  is  indorfed  upon  the  Indidment. 
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Sir  Barthol.  Shower.  We  humbly  oppofe  their 
calling  of  Witneffes  to  give  this  Account  of  the  E- 
vidence  given  at  Cook's  Trial.  Andwefubmit  ic- 
to  your  Confideration,  whether  you  will  think  it 
juft,  that  the  Evidence  that  is  given  with  relpe6b 
to  one  Man  only,  fhall  conclude  another  Perfon 
that  ftands  at  the  Bar  in  Defence  of  his  Life,  or 
that  it  fhall  be  given  againft  him.  Every  Man's 
Defence  is  feveral  ;  and  we  oppoled  the  reading  of 
the  Record  before,  and  fo  do  now  the  calling  of 
any  Witneffes  to  this  Purpofe,  for  the  fame 
Reafon. 

Mr.  Serj.  Lovel.  We  call  thefe  Witneffes  for  no 
other  Purpofe,  but  to  prove,  that  Goodman,  what 
he  did  inform  by  that  Paper,  he  did  fwear  before 
a  Jury. 

Mr.  Speaker.  Gentlemen,  you  muft  withdraw. 

[Accordingly  they  withdrew."]       ■   ■ 

Mr.  Manley.  I  thank  God  I  have  that  regard 
for  the  Laws  of  England,  and  to  cvtry  Englijh?nan's 
Life,  that  when  I  fee  any  thing  attempted  againft 
it,  I  muft  give  my  Teilimony  againft  it :  I  did  not 
believe  they  would  have  infifted  on  it,  for  there 
was  a  Gentleman  that  fate  near  to  you,  who  in  the 
Clofe  of  his  Debate,  I  thought,  had  fatisfied  every 
Body,  that  this  was  a  Thing  that  ought  not  to 
be  read  ;  if  they  fhould  do  it,  it  would  be  a  Thing 
of  dreadful  Confequence  ;  if  you  fhould  admit  of 
every  thing  thefe  Gentlemen,  that  come  in  for  the 
Bill,  offer,  I  know  not  where  it  will  end.  How 
will  it  appear,  that  upon  Goodman's  Evidence  the 
Jury  found  Cook  guilty  ?  For  they  might  find 
Cook  guilty,  and  yet  give  no  Credit  to  Goodman  ; 
for  he  was  contradided  materially,  and  there 
might  be  other  Evidence  upon  which  they  might 
find  him  guilty,  and  yet  lay  afide  the  Evidence 
given  by  Goodman  ;  but  whether  one  Way  or  the 
other,  we  can't  tell.  They  tell  us.  We  are  not 
to  be  guided  by  the  Rules  of  Wefiminjler-Hall; 
but  we  are  to  be  governed  by  the  Rules  of  Juftice; 
and  we  are  not  at  this  Time  to  feek  a  Way  to  the 
King's  Favour,  by  voting  againft  a  Criminal  for 
High  Treafon. 

Mr, 
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Mr.  Gt-rv.  I  would  fpeak  but  one  Word  as  co 
what  the  Gentleman  that  fpake  laft  but  one,  faid, 
and  that  is,  as  to  the  Courts  below.  That  one 
Man  is  allow'd  very  often  to  give  in  Evidence 
what  another  Iwore  ;  it  hath  been  fo,  and  'tis  at 
the  Peril  of  any  Perfon  that  fwears  that  he  fwear 
Truth  ;  for  he  may  be  profecuted,  if  he  does  not 
fwear  Truth  -,  but  I  would  afk  him,  what  Reme- 
dy there  is  here,  if  he  do  not  fay  the  Truth  ?  We 

Thing  as  if  done  by  himfelf)  by  whole  Means     have  no  Remedy  againft  him,  if  he  takes  away  this 

this  Wirnels  is  withdrawn  :  Now  the  Queftion  is,     Man's  Life  by  what  he  fays  here. 

What  could  this  Wicncfs  fay,  when  he  was  here  ?  ---.-     —     - 

What  did  he  fay  ?  'Tis  not  Conclufive,   but  'tis 

Material  for  you  to'hear  what  he  did  fay,  when  he 

was  upon  his  Oath. 

Sir  Chrijlopber  Muj^rave.  The  Gentleman  of  the 


Mr.  Shane.  There  is  no  manner  of  Doubt  of  it, 
That  that  Gentleman  is  in  the  right,  who  tells 
you.  If  this  Indictment  and  Convidlion  of  Peter 
Cock  flood  fingly,  as  to  Sir  John  Fenwuk,  'tis  no 
Evidence  ;  and  if  they  will  produce  Goodman  now, 
it  fhall  be  no  Evidence  againft  them  ;  but  take 
the  Cafe  as  it  is,  here  is  a  Witnefs,  who  hath  gi- 
ven me  Satisfaction,   that 'tis  one  of  Sir  John  Fen- 


wick''^    Friends  or  Agents    (which  is   the  fime 


Long  Robe  that  fpake  laft,  was  pleafed  to  tell 
you,  It  is  very  reafonable  that  you  fliould  hear 
thofe  Perfons,  as  to  what  Goodman  fwore  at  Cook's 
Trial  ;  I  confefs,  I  think  this  is  harder  than  all 
the  reft,  becaufe  what  you  have  hitherto  admit- 
ted was  in  Writing  ;  one  was  an  Examination 
before  a  Juftice  of  Peace,  the  other  a  Record  ;  but 
for  any  Man  to  fay,  he  can  exaftly  repeat  what 
any  Man  fwore  at  the  Trial,  to  me  is  wonderful  : 
Why,  in  his  Evidence,  the  leaft  Miftake  of  a 
Word  alters  the  Nature  of  the  Thing,  and  there- 
fore this  would  be  a  bold  Undertaking  for  any 
Man  -,  for  if  he  wavers  in  the  leaft  Circumftance, 
'tis  not  true  that  he  fwore  fo  :  Then  this  Gentle- 
man was  no  Ways  concern'd  in  that  Trial  ;  and 
to  what  Purpofe  is  it  read,  if  not  to  the  Prejudice 
of  Sir  John  Fenivick  ?  I  do  not  know  but  by  the 
fame  Rule,  you  may  hear  Evidence  of  what  any 
Man  hath  fworn  upon  all  the  Trials  this  three 
quarters  of  a  Year. 

Mr.  Shane.  I  have  been  called  upon,  to  know 
in  what  Cafes  Teftimony  hath  been  given,  that 
Witnelfes  have  fworn  fo  and  fo  at  a  former  Trial. 
'Tis  every  Day's  Pra6tice  between  Party  and  Par- 
ty, that  where  a  Witnefs  doth  die,  between  the 
iame  Parties  (I  will  ftate  the  Cafe  fairlyj  'tis  gi- 
ven in  Evidence,  that  fuch  a  Witnefs,  at  fuch  a 
Trial,  did  fwear  fo  and  fo  ;  fometimes  they  take 
it  in  Short-Hand ,  and  then  they  can  tell  the 
Words  of  it ;  otherwife  they  repeat  it  upon  their 
Memories  ;  but  I  will  not  ftrain  it :  But  I  put  it 
with  a  further  Reafon  upon  it ;  for  we  do  not  de- 
fire  to  hear  it  as  conclufive  Evidence  upon  the 
Prifoner,  but  only  in  this  Senfe  ;  here  is  a  Wit- 
nefs fuppofed  to  be  carry'd  away  by  the  Prifoner's 
Means  ;  and  therefore,  is  it  not  neceffary  to  hear 
what  he  faid  before  he  was  deluded  and  carried 
away  ?  Not  that  after  it  is  heard,  it  is  any  con- 
clufive Evidence  -,  but  it  is  reafonable  we  fhould 
come  at  the  Truth,  omnibus  viis  (^  modis,  qiii- 
hus  7nelnis  jciri  potent. 

Sir  Tho?nas  Littleton.  A  Gentleman  fays,  to  what 
Purpofe  fhould  it  be  read,  if  it  be  not  to  the  Preju- 
dice of  Sir  John  Fenwick  ?  On  the  other  Side,  we 
may  fay,  'cisfor  his  Benefit ;  that  is  only  fuppo- 
fing  one  Way  or  another  :  I  will  hear  any  Body  to 
his  Benefit,  and  any  Body  to  his  Prejudice.  Says  a 
v/orthy  Gentleman,  it  is  not  done  in  criminal  Ca- 
fes :  Why,  in  this  Cafe  you  have  heard  the  Grand 
Jury,  what  he  fwore  before  them  already  ;  and 
what  Objeiftion  is  there  more  againft  hearing  what 
he  fwore  in  another  Cafe,  than  againft  hearing  what 
he  fwore  upon  the  Indidlment?  The  main  Induce- 
ment for  you  to  hear  it,  is  becaufe  he  is  gone 
away,  and  cannot  be  heard  viva  voce,  and  with 
Sufpicion  that  it  was  by  Contrivance  of  the  Party. 


Mr.  Sfftith.  Truly,  Sir,  if  I  muft  give  my  Opi- 
nion, I  do  think  'tis  very  reafonable,  that  Bills  of 
Attainder  fhould  be  only  upon  extraordinary  Oc- 
cafions ;  I  think  that,  take  it  at  beft,  if  there  was 
not  a  Place  where  the  Witnefles  are  to  be  fworn, 
and  more  particularly  examined,  I  know  not  whe- 
ther I  fliould  give  my  Confent  for  the  paffing  of 
this  Bill  through  your  Houfe  ;  for  the  Witnefles 
againft  the  Prifoner  are  not  fworn,  nor  the  Wit- 
neflTes  brought  againft  them  ;  fo  that  we  can  only 
give  our  Opinion  upon  the  Probability  of  the  Mat- 
ter ;  for  what  that  Gentleman  ftys,  weighs  with 
me.  That  'tis  a  difficult  Thing  for  any  Man  to 
charge  himfelf  with  what  was  fworn  at  a  former 
Trial  ;  for  the  Miftake  of  a  Word  may  alter  the 
Senfe  very  much.  We  are  told,  by  a  worthy 
Gentleman,  That  there  was  two  or  three  Witnef- 
fes  that  did  give  fuch  Evidence  againft  the  Tefti- 
mony of  Goodman,  that  'tis  a  Wonder  almoft  how 
Cook  could  be  found  guilty  :  It  is  our  Misfortune 
that  Goodntan  is  not  here,  it  would  have  been  worth 
our  while  to  have  heard  what  Goodman  could  have 
ftid  in  his  own  Defence  •,  but  fince  there  are  fuch 
Witnefles  like  to  beofter'd  againft  Goodman's  Te- 
ftimony, Is  it  not  reafonable  that  we  fhould  hear 
what  Goodman  faid  for  himfelf? 

Mr.  How.  Sir,  I  always  thought  it  very  reafon- 
able, that  you  fhould  hearany  Evidence  that  might 
tend  to  your  Information  •,  but  I  think  'tis  plain, 
that  nothing  can  tend  to  your  Information  that  is 
alledged  by  any  Perfon  that  is  not  to  be  believed  ; 
that  is  to  fay,  is  not  to  be  believ'd  from  the  Na- 
ture of  the  Evidence,  though  from  the  moft  cre- 
dible Perfon  in  the  World.  I  know  not  whether 
theie  WitnelTes  are  to  be  brought  or  no;  but  I  have 
heard  that  Cook,  after  he  was  condemned  to  die, 
without  any  Apprehenfion  of  his  being  faved,  did, 
upon  the  Sacrament,  declare,  That  Goodman  was 
not  upon  the  Place  at  that  Time  he  fwore  himfelf 
to  be  there.  I  have  heard  fince,  that  the  fame 
Divine  that  gave  him  the  Sacrament,  Dr.  IFake, 
when  he  had  confefTed  it,  after  he  had  made  fuch 
a  Declaration,  had  fuch  an  Abhorrence  of  it,  that 
he  would  go  to  him  no  more  ;  but  I  cannot  think 
we  can  have  Information  from  thefe  Perfons,  that 
I  fuppofe  did  not  think  of  giving  Evidence  in  this 
Trial,  and  therefore  did  not  take  Notice  fo  par- 
ticularly of  what  he  faid;  and  if  ib,  'tis  lofing 
your  Time  to  hear  it. 

Mr.  Speaker.  Gentlemen,  the  Queftion  is  this. 
That  the  Counfel  againft  Sir  John  Fenivick  be  al- 
lowed to  examine  WitneflTes,  as  to  what  Goodman 
fwore  at  the  Trial  of  Peter  Cook. 

Sir  Godfrey  Coply.  I  muft  confefs  it  would  weigh 
with  me,  if  it  had  been  made  appear,  that  Sir  John 
Fenivick  had  taken  off  any  Evidence,  and  I  fhould 
be  ready  to  apply  it  as  well  as  I  could  ;  but  I  muft 
needs  take  Notice  of  what  was  faid  in  this  Debate, 
That  we  had  done  as  much  [as  this  comes  to  al- 
ready ;  this  makes  me  a  little  more  apprehenfive, 
and  to  take  Care  what  we  do  now,  fince  what  this 

Houfe 
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Houfe  does,  hath  fo  quick  an  Operation.  We 
are  citing  Precedents  of  this  very  Day  already, 
and  make  one  Thiug  a  Hand  to  draw  on  another  ; 
and  fo  they  may  eafily  be  made  ufe  of  in  after 
Parliaments. 

Sir  Henry  Did  ton  Colt.  I  believe  no  one  Gentle- 
man doubts,  that  Cook  was  convifted  upon  the  Evi- 
dence of  Goodman  ;  if  they  do,  I  would  know  the 
Reafon  of  it  •,  for  upon  the  laft  A£l,  there  are  to 
be  two  Evidences  to  the  fame  T  reafon  :  There 
were  but  two  pofitive  Witnelles  againft  him  for 
Treafon,  and  they  were  Porter  and  Good}nan:  I 
think,  therefore,  he  was  convicted  upon  the  Evi- 
dence of  Goodman  ;  what  then  needs  any  Perfon 
ro  remember  any  Particulars  that  pafTed  at  the 
Trial,  if  they  remember  in  the  whole,  that  he 
was  convifted  by  the  Evidence  of  Porter  and  Good- 
man? 

Mr.  Speaker.  As  many  as  are  of  Opinion,  that 
the  Counfcl  againft  Sir  John  Fenwick  be  allowed  to 
examine  Witneffes,  as  to  what  Goodman  fwore  at 
the  Trial  of  Cuo^-,  fay.  Aye. 


Ayes  180. 


Noes  102, 


[Afterzvards  the  ^leftion  of  Adjourntnentwasput, 
and  it  pajfed  in  the  Negative  ;  and  fever al  Gen- 
tlemen that  zvere  againjl  the  Bill,  to  about  Forty, 
ivcnt  away  together  in  a  Body  ;  fame  of  them  ha- 
ving declared,  that  their  Health  would  not  give 
them  leave  to  flay  there  longer. 1 

And  Sir  John  Fenwick,  and  the  Counfel,  were  brought 
in  again. 

Mr.  Speaker.  Mr.  Serjeant  Gould,  the  Houfe  do 
allow  you  to  examine  Witneffes  as  to  what  Good- 
man  fwore  at  the  Trial  of  Cook  -,  pray  go  on  with 
your  Evidence. 

Mr.  Serjeant  Lovel.  We  call  Mr.  Collins, 
Sir. 

fVho  was  brought  to  the  Bar, 

Mr.  Speaker.     Was  he  a  Jury-Man  ? 
Mr.  Serjeant  Lovel.     He  was  one  of  the  Petit- 
Jury,  Sir. 

Mr.  Speaker.  Mv. Collins,  can  you  give  the  Houfe 
an  Account  of  what  was  fworn  by  Goodnian,  upon 
the  Trial  of  Cook  ? 

Mr.  Collins.  To  the  beft  of  my  Memory,  I  will 
give  the  beft  Account  I  can.  Goodman  did  depofe. 
That  he  came  to  the  King's  Head  in  Leaden-hall- 
flreet,  and  enquired  for  Captain  Porter,  according 
as  the  Captain  had  order'd  him  ;  and  the  Captain 
came  down  and  carry'd  him  up  into  the  Room 
where  the  Gentlemen  were.  There  was  Sir  John 
Freind,  Sir  IFilliam Parkyns,Mr.Charnock,  Mr. Cook, 
and  Sir  John  Fenwick ;  there  was  two  others,  if  you 
pleafe  to  have  me  name  them. 

Members.     Yes,  yes. 

Mr.  Collins.  My  Lord  Aylesbury  and  my  Lord 
Montgomery  :  This  was  what  he  depofed. 

Mr.  Speaker.  Go  on,  Sir  •,  you  have  named  thofe 
that  were  at  the  Meeting. 

Mr.  Serjeant  Lovel.  Did  he  give  you  an  Ac- 
count of  what  was  agreed  on  at  that  Meet- 
ing? 

Mr.  Collins.  I  think  it  was  about  fending  Charnock 
to  France. 

Mr.  Speaker.  Sir,  you  fhould  repeat  all  the  Par- 
ticulars, what  Charnock  was  to  do. 


Mr.  Collins.  I  can't  remember  any  Thing  further 
than  what  I  have  told  you. 

Mr.  Serjeant  Gould.  If  you  pleafe  that  Mr.  Cooper 
may  be  afked  to  this  ? 

Mr.  Speaker.     Was  you  of  the  Petit-Jury  that 
convicfted  Mr.  Cook  ? 
Mr.  Cooper.     Yes. 

Mr.  Speaker.  Can  you  give  the  Houfe  an  Ac- 
count what  Evidence  Goodman  gave  to  you  for 
Conviftion  of  Cook,  and  what  he  faid  in  that  Evi- 
dence .'' 

Mr.  Cooper.  Mr.  Goodman  did  declare  upon  his 
Evidence,  That  he  was  at  the  Old  King's  Head  in 
Leaden-hall-fireet,  where  he  did  meet  with  divers 
Perlons  that  were  in  Confultation  •,  he  named  Char- 
nock, Sir  John  Fenwick,  Sir  John  Freind,  and  divers 
others. 

Mr.  Speaker.     What  was  the  Confultation  ? 
Mr.  Cooper.  It  was  about  fending  Charnock  over 
into  France. 

Mr.  Speaker.     To  what  purpofe  ? 
Mr.  Cooper.  To  bring  over  Forces,  or  encourage 
the  Bringing  over  of  Forces  :  That  was  the  Pur- 
port of  his  MelTlige. 

Mr.  Speaker.  Will  you  produce  any  other  Evi- 
dence to  this  Point  ? 

Mr. Serjeant  GokW.  We  defire  this  Gentleman 
may  be  afked  to  the  fame  Purpofe. 

Mr.  Speaker.  Was  you  one  of  the  Petit-Jury. 
Another  Witnefs.  There  was  Captain  Porter,  and 
Mr.  Goodman,  that  were  the  two  Evidences ;  and 
Goodman  did  fay.  That  he  had  been  at.'the  Old 
King's  Head  in  Leaden-hall-flreet,  one  Coxc's,  and 
Sir  John  Fenwick  was  there,  and  feveral  other 
Gentlemen,  confulting  of  an  Affair  to  fend  over 
into  France  for  fome  Forces  to  be  brought  over 
into  England ;  and  that  Charnock  was  the  Perfon^ 
and  they  all  agreed  he  fhould  go  over. 

Mr.  Speaker.  But  did  he  give  you  an  Account  of 
what  Cook  and  the  others  did  agree  to,  upon  which 
you  found  Mr,  Cook  guilty  ? 

"The  fame.  We  did  apprehend  that  Coo/i  did  con- 
fent  that  Charnock  fhould  go  over  to  France,  and 
acquaint  King  James,  That  there  had  been  a  Meet- 
ing of  feveral  Gentlemen,  and  that  they  had  made 
feveral  Offers  of  Soldiers  and  People  that  were  to 
beraifed  here,  and  to  acquaint  'Km^James  with 
it  ;  and  he  declared.  That  Sir  John  Fenwick  was 
there  at  the  fame  Time. 

Mr.  Speaker.  Pray,  can  you  give  this  Houfe  an 
Account  of  what  Exception  was  taken  to  Good- 
man's  Credit,  and  how  it  was  anfwered  ? 

^he  fame.  There  was  Exception  taken.  That  he 
was  guilty  of  a  great  many  Crimes,  and  that  he 
had  ills  Pardon ;  and  the  Fines  were  levy'd  upon 
him,  but  it  was  faid  then,  that  he  had  paid  his 
Fine,  and  that  he  was  a  very  good  Evidence  in 
the  Cafe. 

Mr.  Speaker.  Mr.  Serjeant  Gould,  have  you  any 
other  Evidence  to  produce  ? 

Mr.  Serjeant  Lovel.  If  you  pleafe,  Mr.  Speaker, 
htrthMr.  Tanner,  the  Clerk  of  the  Arraignments, 
that  beft  knows  the  Nature  of  thefe  Things ;  that 
as  to  thefe  Objeftions  that  were  made,  it  appear- 
ed to  the  Court  to  be  a  Contrivance,  for  he  was 
never  bailed,  but  difcharged  without  any  more  to 
do.  If  you  pleafe  that  he  may  be  asked.  What 
Objections  were  made  to  Goodman's  Reputation, 
and  what  Anfwer  was  made  to  it  ? 

Mr.  Speaker.  I  did  afl<  the  Jury- man  that  •,  and 
I  fuppofe  you  need  not  labour  this  Point,  unlefs 
the  Credit  of  Goodman  comes  in  queftion  here, 

Ivlr. 
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Mr.  Serjeant  Gculd.  Then  may  it  pleafe  you, 
Mr.  Speaker,  we  have  one  other  Piece  of  Evidence 
againft  Sir  John  Fivuvick,  which  we  are  humbly  to 
offer  to  your  Confideration,  and  I  think,  'tis  very 
material  ;  and  'tis  feme  of  the  Evidence  which  I 
did  open  in  ftating  of  the  Cafe,   wherein  Sir  Jolvi 
Feirx'ick  hath,  in  a  Manner,  given  a  Verdid  againft 
himfelf;  for  while  Sir  John  Feuivkk -was  vforklng 
of  his  Efcape  to  go  beyond  Sea,  at  that  very  Time 
there  was  a  Letter  written  by  him,  direcled  to 
his  Lady,  and  delivered  into  the  Hands  of  one 
Mr.  Fczvlcr,  who  was  to  caufe  it  to  be  delivered  to 
his  Lady,  by  one  Webber,  who  was  taken  up  when 
Sir  John  Fenzvick  was.   This  Letter  imports.  That 
Sir  John  Fe-fiwick  look'd  upon  himfelf,  as  having  no 
Defence,    but  depended  only  upon  a  Contrivance 
with  the  Jury  •,  they  were  to  work  with   fome 
Perfons  of  the  Jury,   who  were  to  ftand  it  out,  and 
to  ftarve  the  reft  ;  and  fo  by  that  Means  to  five 
him.     Our  Evidence  of  this  will  be,  that  it  fell 
out  that  IVcbher  (we  have  him  not  here  now,  but 
have  endeavour'd  it  as  much  as  was  pofTible  ;  but 
he  is  gone  too  out  of  the  Way  j  that  he  was  ta- 
ken at  the  fame  Time  that  Sir  Johi  Fenzvick  was  ; 
but  by  Reafon  of  the  protracting  of  Sir  John's 
Trial,    he  comes,  and  is  delivered,  there  being 
no  Charo-e  againft  him  ;  and  he  is  fince  his  Deli- 
verance,  upon  his  Habeas  Corpus,  gone  out  ot  the 
Way  ;  but  we  fhall,  in  the  Method  of  our  Evi- 
dence,  produce  you  Mr.  Fozzier,  the  Perfon  to 
whom  this  Letter  was  handed,  who  will  give  you 
an  Account  of  this  Letter  ■,  and  then  will  produce 
this  Letter  :  To  which  End,  we  muft  humbly  beg 
the  Favour  of  a  worthy  Member  of  this  Houfe, 
Mr.  Vernon,  who  hath  this  Letter,  that  it  may  be 
produced,  and  fhewed  to  Mr.  Fozvler. 

Mr.  Vernon.  Sir,  I  receiv'd  your  Order  to  bring 
the  Letter  that  Sir  John  Fenzvick  wrote,  while  in 
Cuftody  at  Ru7nne\,  which  was  fent  up  to  me  by 
Mr.  Mafcall,  who  had  it  of  Mv.  Fozvler  -,  and,  if  you 
pleafe.  Lam  ready  to  deliver  it. 
Mr.  Speaker.  Who  fent  it  to  you  .? 
Mr.  Vernon.  One  Mr.  Mafcall,  a  Juftice  of  Peace 
of  Rtimne-j. 

Sir  nomas  Poivy.  I  hope  now  we  fhall  make  an 
Objeftion  to  this  Letter,  with  good  Authority. 
Surely  for  them  to  produce  a  Letter,  as  Sir  John 
Fenzvick's,  is  not  to  be  allow'd  as  Evidence,  unlefs 
it  was  prov'd  that  he  wrote  it,  becaufe  that  Sort 
of  Evidence  was  particularly  taken  Notice  of  by 
Parliament :  And  Judgment  given  upon  that  Sort 
of  Evidence,  by  Comparifon  of  Hands,  in  the  Cafe 
ofMr.Sidnev,  and  the  AdlofReverfalof  his  Attain- 
der,  does  allow  it  to  be  illegal  Evidence.  This  is 
fuch  an  Authority  as,  I  hope,  will  bear  noDifpute: 
And  the  Courts  of  PVeJlminjler  Hall  have  fince 
thought  it  fo  ;  they  did  fo  in  the  Cafe  of  Crosby, 
who  was  tried  the  other  Day  in  IVeJlnmfter 
Hall 

Sir  Barth.  Shozver.  In  this  Objeftion  we  have  the 
Opinion  of  inferior  Courts,  and  the  Parliament 
too  ;  tor  the  particular  Evidence  Mr.  Sidney  was 
convi(51:ed  upon,  was  upon  a  Paper  which  was 
found,  and  proved  by  fome  who  pretended  to  know 
his  Hand  -,  and  I  am  fure  that  is  more  than  they 
can  pretend  to,  and  more  than  they  have  yet  open- 
ed. We  do  therefore  humbly  oppofe  this  Evi- 
dence, it  being  in  the  Cale  of  the  Life  of  a  Man  ; 
and  the  King,  Lords  and  Commons,  having  de- 
clared. That  this  Sort  of  Evidence  ought  not  to 
be  allowed:  And  therefore,  I  hope,  you  v/ill  not 
allow  it  in  this  Cafe.     And  in  Crosby's  Cafe,  upon 


reading  the  Aft  of  Parliament,  this  Evidence  v,-as 
not  allowed,  and  Crosby  was  acquitted. 

Sir  Thomas  Pozvys.  I  have  a  Copy  of  the  Bill  for 
reverfing  the  Attainder  in  my  Hand  ;  and  it  fiys. 
The  producing  a  Paper  found  in  the  Clofet  of 
Mr.  Sidney,  which  was  not  proved  by  any  Wic- 
nefs  to  be  his  Hand-writing,  ^c.  And,  we  hope, 
if  in  the  Judgment  of  the  Parliament  that  v/as  not 
thought  reafonable  Evidence  to  Attaint  him,  this 
will  not  be  thought  reafonable  in  Parliament  to 
Attaint  this  Gentleman. 

Mr.  Serj.  Gould.  As  this  Cafe  is,  we  hope  this 
may  be  a  concurring  Evidence  :  It  will  be  plain, 
upon  the  Evidence  we  fhall  give,. that  Webber  was 
with  Sir  John,  and  taken  with  him  •,  and  at  that 
Time  this  Letter  was  handed  by  him  over  to  Fozv- 
ler, to  be  carried  to  my  Lady.  Now,  Sir,  we 
humbly  offer  it  to  your  Confideration,  How  far  it 
is  available,  and  what  Operation  it  will  have? 
Whether,  in  a  Cafe  of  this  Nature,  thefe  two  be- 
ing taken  together,  and  JVebber  delivers  this  Let- 
ter to  Foa-fo- to  deliver  it  to  Sir  John  Fenzvick's  La- 
dy, and  the  Import  of  the  Letter  concerns  Sir  John 
Fenzvick  for  his  Acquittal ;  you  will  not  fufler  it  to 
be  read  .''  'Tis  not  to  charge  him  Vv'ith  a  Trealbn, 
for  that  is  the  Cafe  of  Algernon  Sidney  :  'Tis  not 
to  prove  a  Crime  upon  him;  but  we  will  prove 
that  Sir  John  Fenzvick  handed  this  Letter  over,  that 
it  might  come  to  his  Lady  -,  by  which  he  defired 
his  Lady  fo  far  to  work  the  Matter,  that  fome 
Jury-man  might  be  found  to  ftarve  the  reft,  and 
ftand  out  for  him  :  If  we  could  produce  JVebber, 
we  would  ;  'tis  plain,  Webber  correfponded  with 
Sir  John,  and  was  with  him. 

Mr.  Serj.  Lovel.  I  humbly  beg  one  Word  in  this 
Matter  :  The  Counfel  on  the  other  Side  do  very- 
well  know,   the  conftant  Praftice  is.   That  in  the 
Cafe  of  a  Deed  or  Will,  let  the  Value  of  the 
Eftate  be  what  it  will,   if  the  WirnelTes  cannot  be 
produced,  or  are  gone  beyond  Sea,   they  always 
admit  Evidence  by  Comparifon  of  Hands.     But 
for  the  Cafe  oi  Algernon  Sidney,   there  is  no  Doubt 
but  his  Attainder  ought  to  be  reverfed,  becaufe 
that  Attainder  was  upon  no  other  Evidence  ;  for 
there  was  no  other  Proof,  but  a  Paper,  that  he 
himfelf  did  fay,  was  only  for  the  Exercifing  of  his 
own  Ingenuity  and  Parts  ;  and  was  faid  to  be  writ- 
ten for  no  other  Purpofe,   and  proved  only  by  the 
Comparifon  of  Hands  :    Had  there  been  any  other 
Witnefs  to  corroborate,  it  had  alter'd  the  Cafe. 
But  in  our  Cafe,  we  do  produce  the  Letter,  not  for 
the  conviftingof  the  Prifoner  at  the  Bar  ;  but  we 
are  humbly  to  lay  before  you  all  the  Matter  of 
Fad:.     It  will  be  worthy  of  your  Confideration, 
what  you  will  think  fit  to  take,  and  what  to  rejefl: ; 
that  is  a  Matter  for  your  own   Judgment.     We 
produce  this  Letter  for  this  Purpole,   to  fliew  you, 
that  after  Sir  John  Fenzvick  was  taken,  he  appre- 
hended his  Cafe  to  be  fo  defperate,  that  he  ufed 
thefe  indirect  Means. 

Mr.  Speaker.  What  mean  you  by  that  ?  This 
Letter  came  from  Mr.  Fozvler. 

Mr.  Serj.  Lovel.  Here  is  Mr.  Fozvler  that  receiv'd 
it  from  Webber,  when  Sir  John  Fenzvick  vv-as  by,  in 
the  Prefence  of  Sir  John  Fenzvick. 

Mr.  Speaker.  Shew  Mr.  Fozvler  the  Letter, 

Accordingly  the  Clerk  zvent  dozvn  to  the  Bar,    and 
Jhezsfd  Mr.  Fowler  the  Letter. 

Mr.  Speaker.  Do  you  know  that  Paper  ? 
Mr.  Fivjler.  Yes,  Sir. 

Mr. 
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1 60.  Proceedings  againll  Sir  J.  Fenwick^  Bar.     8  Will  III. 


Mr.  Speaker.     Where  hav  ■  /on  leen  it  before  ? 

Mr.  Fouler.  I  had  it  from  one  J-Vehber,  that  was 
at  Rumne^,  about  the  Third  ot  June,  as  I  remem- 
ber. 

Mr.  Speaker.     Was  that  the  Time  that  Sir  John 

Fenwick  was  feiz'd  ? 

Mr.  Fozder.  He  was  then  at  F.umney.  Mr,  IVeh- 
ber,  I  was  told,  had  fome  Acquaintance  with  me, 
and  defired  to  fpeak  with  me.  1  went  to  him  ; 
and  he  was  rifing ;  and  when  up,  fays  he,  Mr.  Fow- 
ler, I  would  defire  you  to  put  a  Letter  into  the 
Port  ;  fays  he.  There  is  no  Hurt  in  it  ;  it  is  diretl- 
ed  to  Mrs.  Frances  Farrer,  at  the  Countefs  of  Car- 
lip's  in  Soho-Square  ;  and  when  I  had  deliver'd  it, 
he  defir'd  me  to  come  to  him  again. 

Mr.  Speaker.     Did  you  come  to  him  again  ? 

Mr.  Fowler.  Mr.  Mafcall  of  Rmnney  fent  for  me 
to  his  Houfe,  and  told  me,  That  he  had  heard  that 
I  had  received  fome  Letter  from  Mr.  Webber  ;  and 
when  he  had  open'd  it,  and  law  what  it  was,  he 
thought  fit  to  fend  it  up  to  the  Secretary  of  State  •, 
and  1  made  my  Mark  upon  it,  that  I  might  know 


It  again. 


Mr.  Speaker.  Have  you  made  your  Mark  up- 
on it  ? 

Mr.  Fowler.     Yes,  Sir. 

Mr.  Serj.  Lovel.  I  defire  he  may  be  aflced, Whe- 
ther Sir  John  Fenivick  was  not  in  the  fltme  Room 
when  JFebber  delivered  it  ? 

Mr.  Fowler.  Yes:  But  I  queftion  whether  he  faw 
Mr. /'/^'c'Wf/- give  it -,  for  he  deliver'd  it  privately, 
as  I  thought. 

Mr.  Speaker.  Was  Sir  John  in  the  Room  then? 
Mr.  Fowler.     Yes,  Sir. 

Mr.  Speaker.     Can  you  fay  any  Thing  more  of 
Sir  John  Fenwick's  Knowledge'of  that  Paper  ? 
Mr.  Fowler.     No,  I  know  no  more. 
Mr.  Serj.  Gotihl    If  you  pleafe  then,  Mr.  Spea- 
ker, becaufe  perhaps  there  may  be  fome  Objefti- 
ons,  that  we  fliould  give  an  Account  oi  Webber, 
we  will  call  a  Witnefs,  that  we  have  done  our  ut- 
moft  to  find  him  out. 
Members.     No,   no. 

Sir  Thomas  Powys.  That  which  I  was  going  to 
offer  is.  That  thisProof  is  fhort ;  if  that  which  in 
the  Aft  of  Reverfal  of  the  Attainder  of  Mr. Sidney, 
is  admitted  to  be  no  Proof  againfl  him  ;  for  the 
Aft  recites  that  Letter  was  found  in  his  Clofet,  and 
proved  by  Comparifon  of  Hands,  and  yet  for  all 
that,  this  fort  of  Evidence  is  condemned  by  this 
Aft  of  Reverfal,  as  illegal  Evidence.  This  Cafe 
before  you  comes  fliort  of  that;  for  hereis  no 
Proof  by  Comparifon  of  Hands,  nor  that  it  was 
in  the  Poffenion  of  Sir  John  Fenwick :  But  only 


that  a  Perfon  in  the  Room,  without  the  Privity 
of  Sit  John  Fenwick,  delivered  it  to  another  ;  and 
the  Witnefs  fays,  he  did  it  in  a  private  Manner. 

Sir  Bartholomew  Shower.  With  SubmifTion,  this 
Letter  could  not  be  read  in  any  Place  whatfoever 
againfl  Sir  John  Fenwick,  in  a  civil  Caufe  •,  for 
even  in  that  Cafe,  they  muft  prove  it  to  be  his 
Hand-writing  by  Comparifon  of  Hinds. 

Mr.  Serjeant' G"(?«/J.  I  think  not  to  infift  upon  it*: 
But  that  we  fliall  defire  is  this  ;  we  have  now 
done  with  our  Evidence,  only  we  fhall  defire  the 
worthy  Member,  Mr.  Vernon,  to  give  an  Account 
what  was  the  Reafon  why  Sir  Johii  hath  not  been 
tried  -,  for  indeed,  he  hath  very  much  trifled  with 
the  Government,  pretending  ftill  to  make  a  free 
and  ingenuous  Confeirion. 

Sir  'ihojnas  Powys.  I  am  of  Counfel  for  this  Gen- 
tleman at  the  Bar  •,  for  his  Life,  for  his  Fortune, 
for  All  that  he  hath  in  the  World.     'Tis  not  only 
this  Gentleman's  Cafe,  but  'tis  a  Cafe  that  may  be 
of  great  Confequence  in  all  future  Times.     1  have, 
as  'twas  my  Duty,    attended  for   at  leafl  thefe 
twelve  Hours,  either  in  Opening  the  Matter,  or 
by  producing  fuch  Evidence  hs,  we  hoped,  we  did 
fairly  objeft  to.     Sir,    there  are  feveral  Things 
offer'd  on  their  Parts,  which  I  confefs  we  litde  ex- 
pefted,  and  which  will  require  fbmething  to  be 
faid  to  ;  and  I  have  a  great  deal  to  offer  on  the 
Behalf  of  Sir  John  Fenwick,  both  as  to  this  Method 
that  is  taken,  and  what  is  alledged  in  the  Bill, 
and  what  is  contained  in  the  Indiftment,    upon 
which  the  Bill  is  founded,  wherein  I  defire  to  be 
heard  -,  and  fince  you  have  been  pleafed  to  allow 
us  to  be  Counfel  for  him,   I  am  fure  we  fhall  hav^ 
a  fair  and  favourable  Hearing.     We  have  a  great 
deal  to  offer  to  you,  both  as  to  the  Matter  of  the 
Indiftment,  and  the  Manner  of  it:    And  I  hope 
to  fhew  you,  That  the  Indiftment,as  it  is  laid,  does 
not  contain  a  fufficient  Charge  of  Treafon.     We 
have  likewifc  a  great  deal  to  fliy,  as  to  the  Evi- 
dence they  have  offer'd,  at  leaft  what  they  call  fo  : 
But  I  muft  make  it  my  Requefr,  That  we  may 
have  Liberty  till  tomorrow  Morning  to  makeour 
Obfervations,   and   anfwcr  what  hath   been  faid 
by  the  Counfel  on  the  other  Side.     I  am  not  in  a 
very  good  Condition  by  this  long  Attendance,  and 
by  attending  my  Duty  in  the  Courts  in  Weftmin- 
jler-hall ;  and  I  am  afraid  I  am  not  now  in  a  Con- 
dition to  do  my  Duty,  as  may  be  expefted  from 
me.     I  muft  own  it,  I  am  not  prepared  as  I  ought 
to  be ;  and  I  hope  when  there  is  fo  great  a  Stake, 
you  will  allow  us  till  to  morrow  Morning. 

Sir  Bartholomew  Shower.     I  beg  your  Favour  in 
the  fame  Manner,  and  to  the  fame  Efteft  as  Sir 
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*  ihii  Letter  <a;as  ivrote  ivith  a  hhuk  Lead  Pencil,  and  was  as  follows  .• 

H  AT  I  fcar'J  is  a:  laft  happeii'd  ;  had  I  gone  alone  I  had  done  it ;  but  the  other  was  betray 'd  from  London,  It  is 
God's  Will,  fo  wc  mult  fubir.it.  I  know  nothing  can  fave  my  Life,  but  my  Lord  Carlijle's  going  over  to  him 
♦'  [meaning  King  William]  back'd  by  the  reft  of  the  Family  of  the  Howard],  to  beg  it,  and  offering,  that  I  will  be 
"  Abroad  all  his  Time,  where  I  cannot  hurt  him  ;  and  that  I  will  never  draw  Sword  againll  him.  I  muil  l^ave  it  to  you  whac 
"  elfc  to  fay.  All  Friends  mult  be  made.  My  Lord  Deionfiire  may  perhaps,  by  my  Lady  ;  my  Lord_  Gcddphin  and  my  Lord 
•'  Pemlroke,  by  my  Lady  Montgomery  ;  Mr.  Ne'.fon  by  the  Biftiop  of  Canterbury.  My  Lord  Arran  might  engage  his  Brothsr 
'•  Selkirk  to  ufe  his  Intereli  with  Kepfel.  1  believe,  if  my  Lord  Carlijle  would  go,  it  were  bed  before  my  Trial,  or  elfe  they 
"  will  cut  me  fhort  for  want  of  Time  ;  if  he  can  prevail  with  him  for  a  Pardon,  he  wii'  procure  it  as  well  before  my  Trial  as 
"  after,  at  leaft  he  may  prevail  fjr  a  Reprieve,  till  fome  can  come  over  to  him.  My  'oid  alfo  will  have  an  Opportunity  to 
"  engage  Bentink  [:he  Earl  of  Portland]  and  get  my  Lord  of  rjfex  to  join  with  him.  I  cannot  think  what  elfe  to  fay  ;  but 
"  the  great  Care  mull  be  the  ytiry,  if  two  or  three  could  be  got  that  would  Jlarve  the  reft  ;  th.it  or  nothing  can  fave  me.  Mo- 
"  ney,"  1  know,  would  do  it  ;  but  alas  !  that  is  not  to  be  had,  nor  (hall  1  get  enough  for  Counfel.  I  beg  of  you  not  to 
"  think  of  being  ihut  up  with  me  ;  I  know  it  will  kill  you,  and  befides,  I  have  no  fuch  Friend  as  you  to  take  Care  of  my 
"  Bulinefs  :  Thou"h  it  would  be  the  Comfort  of  my  Life,  the  little  Time  it  lafts,  to  have  you  with  me  :  And  I  have  this  only 
"  Comfort  now  ftfi,  that  my  Death  will  make  you  cafy.  My  deareft  Life,  grieve  not  for  me,  but  refign  me  to  God's  Will. 
"  You  will  hear,  as  ibon  as  they  bring  me  to  Town,  wheic  they  put  me,  and  then  I  would  have  a  Servant,  or  fomebody 
"  with  me.  lam  interrupted,  fo  can  fay  no  more  now.  Ens,3oe  Sir  yoLn  LowtLer,  the  new  Lord,  who  has  more  Intcreft 
*'  than  any  body.  Let  my  Lord  Scarjdale  engage  yermaine  to  engage  Overkirk  for  me.  Speak  to  my  Lady  Ar'.D^gton.  If  ray 
"  Trial  could  be  put  off  till  the  King  comes  back,  there  would  be  iaor;e  Opportanity  to  folieii  him. 


I  6q6,       upon  a  Bill  of  Attainder  for  High  Treafon.  8  i 


Thomas  Pgw\s  hath  done.  It  is  to  be  acknow- 
ledg'd  there  'are  leveral  Things  offered  in  Evi- 
dence, which  is  new  to  us  Lawyers.  We  do  not  de- 
fire  to  trifle  :  We  do  not  defire  it  on  behalf  of  the 
Prifoner  by  Way  of  Delay,  but  on  behalf  of  the 
Leno-th  of  the  Proceedings,  that  you  will  give  us 
a  fair  Hearing,  as  you  have  allowed  it  to  the 
King's  Serjeants  ;  and  that  we  may  make   that 


them  at  any  other  Time,  for  'tis  giving  them  too 
much  Advantage  •,  and  the  whole  Meaning  of  the 
Chicanry  of  the  Counfel,  is  only  to  get  Time  to 
reply,  Mr.  Digljton  having  heard  the  Evidence. 
And  now  I  have  mentioned  him,  give  me  leave 
to  tell  you,  That  I  think  you  can't  rife  without 
taking  fome  Notice  of  him.  I  think  there  is  as 
plain  a  Subornation  prov'd  in  Dightoii,  as  can  be, 


Defence  that  is  incumbent  upon  us  in  difcharge  of     by  one  Roe  ;  and  when  you  have  heard  fuch  a  Cha- 

ur  Duty  to  the  Prifoner.  rafter  of  a  Man,  and  there  is  no  other  Evidence 

°  Mr.  Speaker.     Gentlemen,  you  muft  withdraw,     that  he  can  folicit,  I  think  you  ought  to  take  care 

that  he  be  forth  coming-,  and  that  he  fliould  be 


{And  being  withdrawn) 

Mr.  Smith.  I  would  not  give  an  Opportunity  to 
anvMan  to  praftifewith  Witneffes,  to  hinder  the 
Truth  of  the  Matter  from  appearing,  after  they 
have  heard  the  Evidence  for  the  Bill.  I  would 
know  what  Lift  of  thefe  Witneffes  Sir  JohnFenwick 

hath  given  in  ?  ,       ^. 

Mr.  Speaker.  You  did  make  an  Order,  That 
Sir  John  fVwwzV/^fhould  deliver  in  a  Lift  of  his  Wit- 
neffes ;  but  I  believe  he  did  not  fend  any  Lift  to 
any  Body  upon  that  Account,  for  I  have  made  no 
Order  for  any. 

Lord  Coningsby.  I  am  convinc'd  that  you  are 
obliged  to  fit  fo  "long  as  to  hear  the  Witneffes  on 
both  Sides ;  and  therefore  my  Motion  is,  to  call 
in  the  Counfel,  and  ask  them,  if  they  have  any 
Evidence  to  produce  ;  but  I  do  not  defire  the 
Counfel  fhould  go  on  to  make  their  Obfervations 
to  Night. 

Sir  Walter Toung.  I  think  you  are  rightly  moved 
by  that  noble  Lord  that  fpoke  laft.     I  think  if 


I  think 


you  may 


give  the 


taken  into  Cuitody. 

Counfel  further  Time,  as  to  the  Record  •,  that 
can't  well  be  falfified,  tho'  I  believe,  in  a  Matter 
of  this  Moment,  where  the  Government  is  con- 
cern'd,  there  never  was  fiich  a  Proceeding  by  the 
Counfel,  as  this  has  been,  to  entertain  us  fix  or 
eight  Hours  together,  by  Delays. 

Mr.  Smith.  I  fuppofe before  you  hear  any  Thing 
as  to  Dighton,  you  will  do  fomeching  as  to  the  put- 
ting this  Caufe  off  to  another  Day  •,  I  humbly 
propofe  that  you  will  go  on  this  again  on  fVed- 
nefday. 

Sir  H.  Hobart.  When  'tis  proper  to  go  upon 
Ways  and  Means,  I  fhall  come  into  it :  But  while 
this  is  upon  your  Hands,  I  believe  you  will  never 
get  heartily  into  other  Bufinefs :  And  therefore  I 
humbly  move  yow,  that  you  will  go  upon  this  to 
morrow  Morning. 

Thereupon  the  Houje  came  to  thefe  Refolutions. 


Refolved,  Thai  this  Houfe  will  proceed  furth 


'aer  in 


^ir  John  Fenwick  hath  any   Evidence  to  produce,     relation  to  this  Bufinefs  of  Sir  John  Fenwick  to  mor 
he  ought  to  produce  it  now ;  and  that  you  ought     row  at  twelve  a  Clock 


not  to  give  him  Time  till  to  morrow  Morning  to 
produce  that. 

Mr.  Speaker.  Is  it  your  Pleafure  that  Sir  John 
Fenwick  and  the  Counfel  be  called  in,  and  told. 
That  the  Houfe  do  expeft,  if  they  have  any  Wit- 
neffes, that  they  do  examine  them  to  Night ;  but 
as  to  their  Obfervations,  the  Houfe  will  give  them 
Time  till  to  morrow  Morning  ? 

[PP^jich  was  generally  confented  to,  and  they  were 
brought  in  again.] 

Mr.  Speaker.  Sir  Thomas  Pozvys,  the  Houfe  have 
confider'd  of  what  you  faid,  when  you  went  out, 
and  they  are  inclin'd  to  allow  you  Time  for  ma- 


Ordered,  That  Sir  John  Fenwick  be  remafided  to 
Newgate. 

Ordered,  That  the  Bill  be  read  a  fecond  Time  to 
morrow  Morning. 

Mr.  Ruffel.  I  am  unwilling  to  trouble  Gentle- 
men at  this  Time  of  Night  •,  But  I  would  know. 
Whether,  when  Sir  John  Fenwick  is  called  in,  you 
will  ask  him  any  Queftions  upon  that  Paper .' 

Members.     No,  no. 

The  Counfel  were  called  in,  and  withdrawn  again. 

Refolved,  That  this  Houfe  being  informed  that  the 
Counfel  for  Sir  John   Fenwick  have  no  living  Witnej- 


kin- your  Obfervations;  but  they  have  command-    fes  toproduce,  except  toprove  a  Record    thattksHoufe 
o  /  .  ,-rT.      ,  _.    K wt:.-       ^',;i  i,r,f  liy^r /ii,v    IV^inpUp^.    fixrrM  to  Drove  the   aid 


ed  me  to  ask  you.  Whether  you  have  any  Wit- 
neffes to  produce  ?  and  to  let  you  know.  That  if 
you  have  any  Witneffes  to  produce,  they  expeft 
you  (hould  produce  and  examine  them  to  Night. 

Sir  Thomas  Powys.  Sir,  I  would  acquaint  you 
withall  the  Opennefs  that  becomes  me  on  this  Oc- 
cafion.  I  muft  confefs,  we  have  not  any  Witnef- 
fes that  we  purpofe  to  call ;  but  when  we  come  to 
fpeak  to  the  Matter,  we  hope  to  give  you  fome 
Satisfadlion  as  to  that  •,  but  at  prefent,  we  have 
no  Evidence  to  produce,  unlefs  it  be  a  Copy  of  a 
Record. 

Mr.  Speaker.  Sir,  If  you  pleafe  to  withdraw, 
you  fhall  know  the  Senfe  of  the  Houfe. 

Accordi7igly  they  withdrew. 

Mr.  Chancellor  of  the  Exchequer.  I  fuppofe, 
fince  the  Gentlemen  have  no  living  Witneffes  to 


will  not  hear  any    IFitttepSy  except  to  prove  the  faid 
Record. 

Ordered,  That  Mr.  Dighton  do  attend  to  jnorroi^^ 
Morning. 
Jdjourned  till  to  morrow  Morning  at  twelve  a  Clock. 
[Memorandum,  It  was  half  an  Hour  after  ten, 
at  the  Time  of  Adjournment.'] 

Mar  lis  17  die  Novembris,   1696. 

[Sir  John  Fenwick  and  the  Counfel  of  both  Sides 
were  called  in.] 

Mr.  Speaker.  Sir  T/jomas  Powys,  you  that  are 
of  Counfel  for  Sir  John  Fenwick,  the  Houfe  agreed 
laft  Night,  to  give  you  Time  till  to  Day  to  make 
your  Defence,  your  Obfervations  upon  the  Evi- 
dence that  hath  been  given. 

Sir  Thomas  Powys.  Mr.  Speaker,  lamof^Counfel 


lince  tne  uenuemen  nave  iiu  uvuig,  vy  juu..iiv.o  ^^         ^..  ^..,.  .„.. --^-.  ^         /i     j    l  r 

produce  to  Night,  you  will  not  think  fit  to  receive     for  Sir  John  Fenwick,  who  now  ftands  before  you 
Vol.  V.  .  ^^  "^^" 


8  2    i  6q,  Proceedings  againfl  Sir  J.  Fenwick,  Bar.    8  Will.  III. 

have  in  this     Advantages  that  can't  be  had  in  another  Cafe  : 


upon  the  greateft  Concern  he  can 
World  •,  and  as  you  have  been  pleafed  to  affign  us 
to  be  of  Counfel  for  him,  and  I  muft  own  have 
very  favourably  heard  us  hitherto,  fo  1  fhall  think 
my  felf  very  unfortunate  if  I  Ihould  let  fdl  any 
ExprefTion  in  his  Defence,  that  fhoukl  feem  inde- 
cent, and  give  Oft'ence  to  this  Houfe  •,  for  I  am 
fure  I  have  no  Intention  to  do  it,  but  on  the 
contrary,  to  behave  my  felf  with  all  the  Deference 
that  is  pollible,  in  a  Cafe  of  this  Nature. 

The  Thing  I  Ihall  infift  upon,  will  be  upon  three 
Heads. 

Firjl,  the  Manner  of  Proceeding,  and  Method 
that  hath  been  taken  in  this  Profecution. 

Scco?'.dU,  I  fhall  take  notice  of  chofe  Things  that 
are  alledged  againft  him  in  the  Bill,  upon  which 
he  is  to  make  his  Defence. 

In  the  Ihird  Place,  I  ftall  beg  your  Favour, 
to  obferve  what  fort  of  Proofs  they  have  of- 
fered on  the  other  Side,  and  which  they  call  Evi- 
dence. 

As  to  the  firft  Matter,  I  muft  intreat  the  Fa- 
vour of  you  to  be  thus  underftood  ■,  That  when  I 
lay  any  Thing  in  Relation  to  the  Manner  of  Pro- 
ceeding, I  do  not  fpeak  in  Oppofition  to  the  Pow- 
er ofParliaments  •,  for  I  know  very  well,  that  our 
Lives  and  Eftates,  and  all  that  we  have,  are  fub- 
jeft  to  A6ts  of  Parliament  -,  but  I  hope  you  will 
permit  me  to  offer  Ibme  Realbns,  which  (I  hope) 
may  be  of  Weight,  in  Oppofition  to  the  exercifing 
of  that   Power   in  the  Way  you  are  now  going. 
No  Body  can  fay,  but  when  an  Aft  of  Parliament 
is  paiTcd,  though  the  Party  concerned  may  think 
it  was  upon  hard  Terms ;  yet  when  it  is  become 
a  Law,  it  is  not  to  be  oppofed.     I  can't  fay  but 
thofe  Perfons,  who  in  the  laft  Seffions  of  Parlia- 
ment, were  imprifoned  by  an  Aft  ex  pojl  fa^o, 
and  fubfequent  to  the  Faft  complained  of-,  yet 
when  it  was  pafled  into  a  Law,  they  were  legally 
detained  :  But,  I  hope,  I  may  fo  far  take  notice 
of  their  Cafe,  as  fome  kind  of  Reafon  againft  this, 
to  the  End  that  thofe  Laws  may  not  grow  famili- 
ar, that  they  may  not   eafily   be  obtained  •,  be- 
caufe  Precedents  generally  grow  ;  and  as  that  Law 
ex  poJlfaUo,  extended  to  Liberty,  fo  this  extends 
to  Life  :  One  Precedent  is  apt  to  beget  another  ; 
and  therefore,  fure  you  will  be  careful  how  you 
give  Precedents,  efpecially  in  Cafe  of  Life. 

The  firft  Thing  I  obferve,  is  obvious;  that  is, 
the  Perfon  who  is  to  be  fentenced  by  this  Bill,  is 
forth  coming,  in  order  to  be  tried  in  the  ordina- 
ry Method  of  Juftice.     He  is  not  only  indifted, 
and  aftually  under  Procefs ;  but  he  hath  pleaded, 
and  he  is  ready,  when  his  Majefty,   in  the  Courfe 
of  Juftice,  fliall  call  upon  him,  to  undergo  his  Tri- 
al -,  and  either  there  is  fufficient  Evidence,   legal 
Evidence  againft  him,  as  the  King's  Serjeant  in- 
fifted  thtre  was  •,  and  if  there  be  fo,  then,  under 
Favour,  there  is  no  Reafon  but  he  fhould  have  the 
Benefitof  an  ordinary  Trial,  which  is  the  Birth- 
right of  all   the  King's  Subjefts:  Or  there  is  not 
fufBcient  Evidence  againft  hinn  ;  and  if  there  be 
not,  it   will  be  a  good  Reaibn  againft  making  a 
particular  Law  for  taking  away  his  Life :  For,  we 
think,  nothing  can  be  faid  for  this  Law,  but  want 


of  Evidence  ;  and  that, 
a  very  odd  Reafon. 
Sir,  I  would  not 


to  my  Underftanding,  is 


fpcnd  Time    in   taking  no- 


tice, That  the  meaneft  Subjeft  in  the  Kingdom, 
is  entitled,  by  being  born  in  this  Kingdom,  to 
be   tried  by  a  Jury,  where  there  are  thofe  juft 


There  is  a  Liberty  of  challenging  of  35,  v/ithouc 
fhewing  any  Reafon,  and  as  many  more,  as  he 
can  any  way  objeft  to,  with  Reafon,  The  Wit-- 
neffesare  upon  Oath,  and  all  the  Proceedings  are 
by  certain  known  Rules  and  Methods,  and  not 
only  by  the  Statute  of  Magna  Charta,  but  by  the 
common  Law  of  England,  much  more  antienc. 
than  that  Statute  ;  and  though  the  Proceedings 
therein,  are  fuch  as  a  Criminal  may  fomecimes 
efcape  -,  yet  the  juft  Advantages  are  fomuch  beyond 
any  Thing  of  that  Nature,  that  I  hope  we  fhall 
never  complain  of  that  antient  Courfe  of  Proceed- 
ing by  Jury  i  I  am  fure  it  is  the  Honour  of  our 
Government,  the  Mark  of  our  Freedom,  and  En- 
vy of  our  Neighbours  -,  and,  I  hope,  that  Me- 
thod of  Trial  fliall  never  be  laid  afide,  though 
fometimes  it  may  not  have  the  EfFeft  that  is  de- 
fired  by  it. 

I  would  take  notice  to  you,  that  In  a  Cafe  of 
the  greateft  Crime,  and  moft  Notoriety  of  Faft  ; 
yet  the  Perfons  concerned  in  it  were  brought  to 
their  Trial.  The  Regicides,  who  did  not  fly,  but 
were  found  upon  the  Reftauration  of  King  Charles 
II.  though  their  Treafon  had  the  worft  Efieft,  even 
in  the  Murder  of  the  King  ;  yet  notwithftanding, 
though  the  Faft  was  fo  notorious,  thofe  that  were 
fbund  upon  the  Place  were  adtnitted  to  their  Tri- 
als in  the  ordinary  Courfe  of  Juftice;  although 
at  the  fame  time  there  was  a  Bill  of  Attainder  a- 
gainft  fome  that  filed,  and  fome  that  were  dead, 
and  fo  could  not  be  tried. 

I  would,  with  your  Favour,  likewife  obferve. 
That  the  Parliaments  of  England  have  been  lb  far 
from  depriving  Perfons  from  their  ordinary  Tri- 
als, that  whereas  the  common  Law  of  England 
fays,  that  Perfons  Out-law'd  for  Treafon  and  Fe- 
lony, if  taken,  fhall  be  put  to  Death  Vv'ithouC 
Trial  ;  yet  the  Parliament,  in  the  Reign  of 
Edward  VI.  made  a  Law,  providing.  That  Cri- 
minals that  returned  within  a  Year,  "according 
to  that  Law,  ftiould  be  admitted  to  their  ordinary 
Trials. 

Sir,  all  along,  the  Statutes  run  in  favour  of 
Trials;  there  are  no  lefs  than  two  Afts  of  Par- 
liament in  the  Reign  oi Edward  VI.  in  the  frrft  and 
fifth  Year  of  his  Reign,  that  fay,  there  fhall  not 
be  lefs  than  two  Witneffes  againft  any  Perfon  for 
Treafon  :  And  I  hope  I  fliall  never  fee  a  Law 
made  fo  much  in  Oppofition  to  thofe  Afts,  as  that 
a  Perfon  fliall  be  fentenced  to  Death  without  fo 
much  as  one  Witnefs,  as  L  fhall  fliew  by  and  , 
by. 

Perhaps  it  might  be  thought  extraordinary. 
That  in  the  lame  Parliament  that  pafl'cda  Bill  for 
regulating  Irials  in  Cafes  of  High  Treafon,  re- 
quiring two  Witneffes  with  great  Striftnefs,  and 
giving  further  Advantages  to  the  Criminal  than 
ever  were  before  allowed;  an  Aft  flioukl  pafs, 
to  put  a  Perfon  to  Death,  without  any  Trial  at 
all.  And  let  any  one  compare  the  Preamble  of 
that  Aft  with  this  Bill. 

Sir,  I  take  it,  with  humble  Subm.ifTion,  that 
the  prefent  Cafe  is  not  at  all  to  be  likened  to  moft 
of  thofe  Bills  of  Attainder  that  may  be  cited  ; 
thofe,  when  they  come  to  be  looked  into,  will  be 
found  either  to  have  paifed  againft  fuch  Perfons  as 
fled  from  Juftice  ;  and  therein  they  only  purfued 
the  Rules  of  the  common  Law,  which  allowed 
them  to  be  Out-lawed,  and  by  Confequence  to  be 
attainted.  And  the  Parliament  therefore,  in  at- 
tainting them,  did  but  the  fame  Thing ;  and  there- 
in. 


i6^o.       upon  a  Bill  of  Attainder  for  High  Treafoii. 


m,  there  was  nothing  done  extraordinary.  True 
ir  is.  That  where  Perlbns  have  been  forth  coming, 
there  have  been  fome  few  Bills  of  Attainder  :  But 
I  will  prefume  to  fay,  they  are  never  mentioned 
without  heavy  Cenfures,  and  a  great  Complaint 
againft  them. 

This  Caufe  is  not  like  the  late  Inftance  of  the 
Bill  of  Attainder  againft  the  Duke  oi Momnoiith  ; 
for  he  was  prefent  in  the  Kingdom  ;  yet  he  was 
in  direcl"  Oppofition  to  any  Method  of  Trial  ; 
he  was  in  Defiance  to  all  Courts  of  Juftice  :  But 
here  is  a  Perfon  who  fubmits  himfelf,  and  hath 
pleaded,  and  ftands  ready  to  be  tried  ;  and  I 
hope,  I  may  take  Notice,  to  take  ofFall  Prejudice 
that  may  be  raifed.  That  this  Gentleman,  though 
he  was  of  the  Parliament  that  pafled  that  Bill,  yet 
he  was  not  in  Town,  till  at  leaft  a  Month  after 
the  Bill  was  pafled. 

1  do  agree,  there  are  fome  Cafes  where  Perfons 
have  been  attainted  without  being  admitted  to  be 
tried.     In  the  Beginning  of  the  Reign  oi  Edzvard 
III.  Roger  Mortimer  was  attainted  and  executed, 
without  being  tried  ;   but  28  Ed.  III.  it  was  rever- 
fed,  becaufe  he  was  not  brought  to  Judgment 
according  to  the  Law  of  the  Land,  i  Ed.  III.   The 
like  in  the  Cafe  of  Edmund  Earl  o^  Arundel :  But 
4  Ed.  III.  Richard  his  Son,  petitioned  in  Parlia- 
ment, fetting  forth  the  Proceedings  to  be  againft 
the  Gi'eat  Charter,  and  infifting,  that  there  ought 
to  have  been  due  Procefs  of  Law,  and  he  was 
then  reftored  in  Part ;  but  28  Edw.  III.  there  was 
an  Ad:  of  Reverfal,  declaring.  That  it  clearly 
appeared,  that  the  faid  Edmund  was  unduly  put  t€> 
Death  ;  and  that  the  Statute  by  which  he  was  at- 
tainted, was  void,  erroneous,   and  null.     There 
IS  an  Inftance  in  32  //.  8.  Col.  4.  Inft.  fol.  37.  of 
'H^jomas  C>v?nwel 'Earl  ofEJJex,  who,  though  he  was 
in   Cuftody  in  the  Tower,  yet  he  was  attainted 
without  being  tried  :  But  the  Words  of  my  Lord 
Coke,  areas  follow,  Auferat  oUivio,  fi potejl,  fi  non 
ntrmni;  filentium  tegat :    For  the  more  high  and 
abfolute  the  Jurifdiftion  of  the    Court  is,    the 
morejuft  and  honourable  ought  it  to  be  in  its  Pro- 
ceedings, and  to  give  Examples  of  Juftice  to  in- 
ferior Courts.     And  he  adds  further,  to  the  End, 
as  I  apprehend,  that  the  Rehearfal  of  this   At- 
tainder may  be  of  no  ill  Ufe  :  I  am,  fays  he,  con- 
fidently perfwaded,   fuch  worthy  and  honourable 
Members,  fhall  from  Time  to  Time  be  of  both 
Houfes  of  Parliament,  as  never  any  Attainder, 
when  the  Perfon  is  forth  coming,  fhall  be  had 
hereafter,   without  hearing  of  him  ;  which  I  un- 
derftand  to  be,   without  trying  of  him  :  And 'tis 
memorable,  what  my  Lord  Coke  recites.  That  he 
who  thus  died,  attempted  the  like  againft  ano- 
ther. 

There  is  another  Cafe,  o(  Thomas  Seymour,  Ad- 
miral oi  England,  who  likewife  was  attainted  by 
A(ft  of  Parliament ;  and  as  it  appears,  without 
Execution  :  You  have  an  Account  thereof  in  the 
fecond  Part  of  the  Hijlory  of  the  Reformation,  Fol. 
98,  99,  100.  whither  I  will  refer  you,  only  to 
read  the  Sentence  of  the  learned  Author,  there 
pronounced  againft  him.  That  latter  Cafe  is,  that 
of  my  Lord  Strafford,  which  every  Body  knows. 
I  fliall,  as  the  beft  Account  of  that  Matter,  crave 
leave  to  read  the  Words  of  the  Parliament  in  the 
A(ft  of  the  Reverfal.  I  will  not  trouble  you  with 
reciting  the  Whole,  but  only  read  the  Beginning, 
and  fome  Part  thereof  in  another  Place.  Whereas 
Thomas,  late  Earl  of  Strafford,  vjas  impeached  of 
HighTreafon,  upon  Pretence  of  endeavoring  to  fith- 


vert  the  fundamental  Lazvs,  and  cabed  to  a  puhlick 
and  foletym  Arraignment  and  Trial,  before  the  Peers 
in  Parliament,  inhere  he  made  a  particular  Defence  to 
every  Article  ohfeSed  againjl  him  ;  infomuch,  that 
the  Turbulent  Party  then  feeing  no  Hopes  to  effe£l  their 
unjufl  Defigns,  by  an  ordinary  Way  and  Method  of 
Proceedings,  did  at  lafl  refolve  to  attempt  the  Bejlru- 
Slion  and  Attainder  of  the  Earl,  by  an  Act  of  Parlia- 
ment, to  be  therefore  purpofely  made  to  condemn  him 

upon  Accumulative  Treafon And  then  it  goes 

on  to  fliew,  it  was  carry'd  by  the  Tumult  of  the 

People,  and  then  follows And  to  the  End 

that  Right  be  done  to  the  Memory  of  the  deceafed  Earl 
o/'Strafford  aforefaid:  Be  it  further  enafted,  That 
all  Records  and  Proceedings  of  Parliament  relating  tg 
the  faid  Attainder^  be  wholly  cancelled  and  taken  off 
the  File,  or  otherwife  defaced  and  obliterated,  to  the 
Intent  the  fame  may  not  be  vifible  in  after  Ages,  or 
brought  into  Example  to  the  Prejudice  of  any  Perfon 
whatfoever.  So  that  the  Parliament  that  enacted 
that  Reverfal,  did  coniider  thofe  Proceedings  as 
very  evil  and  unjuft,  and  was  not  willing  there 
fliould  be  any  Remains  of  fuch  an  Example  to  fu- 
ture Ages. 

Sir,  having  made  thefe  Obfervations  as  to  the 
Manner  of  Proceeding,  I  come  now  to  that  which 
is  the  fubjed:  Matter  of  the  Bill  at  prefent  before 
you,  and  which  we  take  to  be  the  Charge  againft 
Sir  John  Fenwick :  I  muft  crave  leave  to  obierve 
that  in  all  Courts  of  Juftice,  where  any  Perfon 
is  accufed,  he  is  to  make  his  Defence  fecundmn 
allegata  i£ probata :  'Tis  not  enough  th?-t  a  Matter 
is  proved,  if  it  be  notalledged  ;  nor  that  it  is  al- 
ledged,    if  it  be  not  proved  ;    but  if  it  be  both 
all^dged  and  proved,  then  it  is  a  full  Change,  and 
requires  an  Anfwer.     It  is  not  only  the  Law  of 
England,  but  I  believe  of  all  Nations,  and  where- 
ever  any  Perfon  is  to  make  his  Defence,  efpecial- 
ly  in  Capital  Crimes;  that  to  which  he  is  to  an- 
Iwer  muft  be  alledged  againft  him  ;  from  whence 
I  (hall  obferve  what  is  alledored  againlt  Sir  John 
renwick  ;  for,   I  hope,  we  are  not  concerned  to  de- 
fend him  further  than  as  to  what  at  this  Time  he 
is  charged  with.     This  Bill  of  Attainder,  as  it  i.^ 
drawn,  and  now  ftands  before  you,  doth  not  fb 
much  as  alledge,  or  fay.  That  Sir  Joh)i  Fenwick  is 
guilty  of  the  Treafon  whereof  he  was  indifted  ; 
and  that  hath  prevented  us  from  producing  Wir- 
nefTes  to  that,    and  feveral   Matters    which  the 
King's  Counfel  have  enter'd  upon  :  For  though 
you  have  permitted  them,  to  examine  Witneifes 
to  feveral  Things  quite  out  of  the  Bill  ;  yet,  I 
hope,  you  are  not  come  to  any  Refolution,   That 
thefe  Matters  fliall  be  thought  fatal  to  Sir  Johiz 
Fenwick,  that  are  not  lb  much  as  alledged  againft 
him.     We  do  not  therefore  think  we  are  bound, 
or  ought  to  follow  them  in  thofe  Things  that  are 
totally  out  of  the  Bill  ;  and  therefore  his  being 
guilty,  is  not  now  the  Queftion,  becaufe  'tis  not 
a  Charge  upon  him. 

The  firft  Thing  that  is  alledged  in  the  Bill  is, 
That  Sir  John  Fenwick  was  indided  at  the  Seffions, 
for  that  which  is  laid  in  the  Indidment  to  be  Trea- 
fon (which  by  and  by  I  fhall  crave  leave  to  be 
heard  to;  and,  I  think,  no  Body  will  fay  this 
alone  does  require  any  Anfv/er,  further  than  to 
own  the  Fad  or  to  deny  it :   And  we  do  admit  that 

he  was  fo  inciidtd.     I  need  not  labour  much  to 

1. 
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clear  him  of  the  Conlequence  of  that  alone 
for  A^ery  often  innocent  Perfons  have  been  indi- 
fted  and  accufed  (for  an  Indidment  is  no. more 
than  an  Accufation  ; )  and  this  Bill,  as  I  have  ob- 
M  2  \avzd. 
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fcrved,  cloth  not  fay  he  is  guilty.  When  the  Bill 
hath  recited  that  Matter,  it  proceeds  to  take  No- 
tice, That  ihey,  by  fome  unfair  Prevarications 
(for  fo  I  agree  they  were,  if  the  Fafts  alledged  in 
the  Bill  are  true,  which  by  the  Way  hath  not  been 
yet  proved,  by  pn-oducing  any  one  Witnefs)  did 
obtain  the  King's  Clemency  to  put  off  his  Trial, 
in  Expeftation  of  an  ingenuous  Confefllon,  which 
the  Bill  takes  for  granted  he  hath  prevaricated  in, 
by  charging  feveral  Ferfons  of  Honour  and  Fide- 
lity with  Matters  of  a  high  Nature,  only  by  hear- 
fay  ;  and  by  ufing  other  unfair  Artifices  to  put  off 
his  Trial.  How  far  it  is  made  out,  that  I  muft 
fubmit  to  you  •,  we  think  at  prefent  there  is  no 
Proof  of  it,  and  by  Confequence  we  are  not  con- 
cerned to  anfwer  it  :  But  had  they  proved  it  as 
fully  as  it  is  laid  (though  far  be  it  from  me  to  ex- 
cufe  fuch  a  Behaviour  -,)  yet  when  a  Criminal  is 
to  be  tried  for  that  which  will  be  of  fatal  Confe- 
quence to  him  if  he  be  convicted,  no  Body  can 
fay  it  comes  near  Treafon,  by  unfair  Means,  to 
contrive  to  put  off  his  Trial. 

The  next  thing  the  Bill  recites  is.  That  one  of 
the  Witncffes,  who  might  have  been  produced  a- 
gainft  him  upon  his  Trial,  if  it  had  proceeded  as 
was  intended,  is  fince  withdrawn.  I  cannot  fay, 
but  Goodman  is  withdrawn  :  But  as  the  Bill  does 
not  fo  much  as  alledge,  that  it  was  by  the  Means 
or  Procurement,  no  nor  Privity,  of  Sir  John  Fen- 
ivick  ;  fo  froin  thence  that  Part  of  the  Bill  charges 
-  no  Offence  home  to  Sir  John  Fenwick :  For  in  Cafe 
the  fame  Witnefs  hadhappen'd  to  have  died  by  the 
Aft  of  God,  it  would  not  have  been  faid  to  have 
been  a  good  Reafon  for  this  Bill  of  Attainder 
againft  Sir  Jobn  Fenwick,  unlefs  he  had  contri- 
buted to  it. 

From  thefe  Premifes  follows  the  enafting  Part, 
That  Sir  Jo/.vi  Fenwick  be  attainted  of  High  Trea- 
fon •,  and  in  future  Times  the  Aft  mult  be  fup- 
pofed  to  be  grounded  upon  the  Inducement  to  it. 
And  1  humbly  fubmit  it  to  you.  Whether 
this  Bill  condemning  him  for  High  Treafon, 
upon  fuch  Recitals,  will  be  thought  to  be  rea- 
fonable  ? 

Thefe  being  the  Allegations  of  the  Bill,  I  will 

now,  with  your  Favour,  come  to  that,  which  they 

on  the  other  Side  do  call  Proofs  •,  and  I  muft 

humbly  obferve  to  you,  and  fubmit  it  to  your 

Judgment,  Whether   in  a  Cafe  where  a  Man's 

Life  is  to  be  taken  away,  by  a  fubfequent  Law 

made  on  Purpofe  for  him,  the  Proofs  in  that  Cafe 

ought  not  to  be  much  more  evident,  than  if  he 

were  to  be  tried  by  a  Law  already  in  Being  ?  In 

my  poor  Apprehenfion  (I  fpeak  it  with  all  Sub- 

milnon  to  you,  Sir,)  it  would  be   too  much  at 

once  to  make  a  iubfequent  Law  to  condemn  a 

Man  to  Death,  and  to  do  it  upon  doubtful  and 

uncertain  Evicknce,  or  rather  upon  no  Proof  at 

all.     Nothing  could  cxcul'e  fuch  a  Law,  but  an 

undeniable  Proof  ot  the  Faft.      And  therefore 

furely  the  Pofition  we  find  of  Mr.  St.  John's,  in 

my  Lord  StraffonPs  Cafe,  is  of  moft  dangerous 

Confequence.     I  am  afraid  none  are  fafe  if  that 

be  admitted.  That  a  fubfequent  Law  may  take 

away  a  Man's  Life  without  any  Evidence,  other 

than  the  private  Opinion  or  Confcience  of  every 

particular  Law-niLiker.    He  is  pleafed  fo  to  affert. 

That  it  may  be  done,  as  in  Rii/hworth's  Hiftory  of 

that  Trial,  fol.  6yy.  I  am  Aire  if  this  be  fo,  no 

Man  knows  how  long  his  Life  is  his  own  :  I  hope 

this  Doftrine  Ihall  never  be  followed  or  approved. 

Sir,  we  have  the  Happinefs  to  live  under  an  Efta- 
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blifhment  that  every  Man  does,  or  may  know  the 
Law  he  is  to  go  by  :  Every  one  is  bound  at  his 
Peril  to  take  Notice  of  the  Laws,  and  to  aft  ac- 
cordingly, becaufe  they  may  be  known:  But  at  . 
this  Rate  none  but  Prophets  can  live  amongft 
us. 

In  the  next  Place,  I  would  obferve  what  Courfe 
they  have  taken  in  their  Evidence  who  are  the 
King's  Counfel. 

Firft,  They  have  betaken  themfelves  to  that 
which  is  not  alledged  in  the  Bill  ;  and  we 
think  that  this  is  not  agreeable  to  a  Courfe  ot 
Juftice. 

In  the  next  Place,  to  make  out  what  they  infift 
on,  they  have  produced  but  one  Perfon  that  comes 
hither  1  ivavoce  to  fpeak  to  it ;  and  I  muft  take 
Notice  to  you.    That  he  is  not  upon  Oath.     I 
know  very  well  it  is  not  your  Courfe  in  this  Houfe 
to  adminifter  an  Oath  •,  But  I  know  very  well, 
though  it  is  not  your  Courfe  in  this  Houfe  to  ad- 
minifter an  Oath,  yet,  I  hope,  that  is  fo  far  from 
being  a  Reafon  why  this  Bill  fhould  pafs  here 
without  an  Oath  •,  that  it  is  a  good  Reafon  why 
fuch  I  Bill  fhould    not  begin  here:  There  is  no 
Place  in  the  World,  where  a  Perfon  is  fentenced 
to  Death  without  an  Oath.     In  the  Cafe  of  my 
Lord  Strafford,  the  Proceeding  firft  was  by  way 
of  Impeachment,  and  the  WitneiTes  had  been  firll 
examined  upon  Oath  in  the  Houfe  of  Peers  j  and 
that  Bill  of  Attainder  takes  notice  of  it,  reciting 
that  it  had  been  fully  proved ;    and,    by  Confe- 
quence,   we  may  fuppofe,    that  they  would  not 
otherwifc  have  paffed  it>  that  being  the  Ground  of 
their  Proceeding  upon  that  Bill  of  Attainder  :  But 
for  the  Bill  to  begin  originally  in  this  Place,  to 
form  fuch  a  Judgment,  the  heavieft  that  can  be 
pronounced  againft  a  Man,  a  Judgment  of  Death, 
corrupting  of  his  Blood,  and  forfeiting  all  he  has 
in  the  World  ;    and  this  upon  bare  Allegations, 
without  fo  much  as  the  Sanftion  of  an  Oath,  is 
extreamly  hard.     Mr.  Porter  is  fuch  a  Perfon  that 
I  know  not  how  he  hath  gained  fo  much  Credit, 
that  this  Aft  fhould  pafs  upon  his  Parole  to  take 
away  the  Life  of  a  Man.     He  was  lately  of  that 
horrid  Confpiracy  of  the  AffafTination  of  the  King  •, 
and  fhall  that  Man,  who  was  fo  lately  of  that  vil- 
lainous Difpofition,  to  be  ingaged  in  a  Crime  of 
that  black  Nature,  and  not  convifted  by  his  own 
Confcience,  but  by  the  Danger  he  had  run  himfelf 
into,  not  fo  much  as  pardoned  his  Crime,  but  at 
this  time,     if  I  may  without  Offence  ufe  that 
ExprefTion,    Drudging  for  his  Pardon  ;     I  fay, 
fhall  this  Perfon's  Life  be  taken  away  by  his 
Parole  ? 

Sir,  The  next  Thing  I  would  go  to,  is  that 
(which  likewife  they  call  Evidence;  which  is  an 
Examination,  as  they  term  it,  oi  Goodman.,  taken 
before  a  Juftice  of  Peace  :  But  he  was  not  exami- 
ned, and  I  muft  infift  upon  it ;  that  though  you 
permitted  it  to  be  read,  yet  I  did  obferve  you  did 
not  declare  it  to  be  Evidence  ;  but  you  were,  I 
prefume,  willing  to  hear  all  Things,  and  then 
judge  what  would  be  the  Evidence.  And,  I  think, 
the  King's  Counfel  did  not  prefs  it  further.  Sir, 
as  this  is  not  Evidence  that  would  be  allowed  in  an 
inferiour  Court,  fo,  I  hope,  you  will  not  allow 
it  to  be  Evidence  here  •,  for  then  it  is  like  to  be 
followed  by  other  Courts,  who  obferve  the  Pro- 
ceedings here  as  their  great  Rule.  'Tis  only  what 
Mr.  Goodman  thought  fit  to  write  down  without 
being^  examined. 

Sir, 
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As  to  the  Offer  Mr.  Roe  fays  he  made  him,  of 


1696. 

Sir,  tlie  next  Thing  they  refort  to  is,  What 
Goodman  fwore  upon  his  Examination  in  another 
Caufe,  where  Sir  John  Fenwick  was  neither  Party 
nor  prefent.  Sir,  there  are,  I  fuppofe,  fuch  Rea- 
fons  againft  that  fort  of  Evidence  from  natural 
Juftice,  that  it  is  not  admitted  in  any  Court ; 
becaufe  there  may  be  a  weak  Defence,  or  the  Per- 
fon  that  fwears  it  againft  one,  perhaps  may  not, 
when  Face  to  Face,  have  the  Confidence  to  perfift 
in  it,  in  Cafe  it  be  falfe  againft  another  ;    or  at 


_,  -  .a 

very  great  Recompence,  how  far  he  is  guilty  of 
that,  I  fuppofe,  he  can  give  fome  Account,  if  you 
fhould  pleafe  to  enter  into  the  Examination  of  it  •, 
and  as  I  find  he  does  not  doubt  to  clear  himfelf : 
So  that  Sir  John  Fenwick  is  in  no  fort  proved  to 
be  privy  to  Mr.  Goodman's  withdrawing  himfelf, 
much  lefs  to  be  proved  to  have  had  a  Hand 
in  it. 

There  is  one  Thing  more  I  would  offer,  and 


leaft  that  Perfon,  who  was  not  a  Party  before,     that  is  grounded  upon  the  Bill  of  Indidment  pre 

when   he  comes  upon  his  Trial,  may  think  of    ferred  at  the  Old  Baily  againft  Sir  John  Fenwick  ; 

'  ""     '^'  ^  "'  ''"^"  That  the  Matter  in  the  very  Indiftment  that  they 

have  read  on  the  other  Side,  as  it  is  there  laid,  and 
as  far  as  it  hath  been  offered  to  be  here  proved, 
does  not  amount  to  Treafon ;  or,  at  leaft,  it  hath 


fuch  Queftions  as  may  go  a  great  Way  to  difcover 
the  Truth,  may  produce  fuch  Evidence  againft 
his  Credit  as  may  overthrow  it. 

But  if  what  is  fworn  at  one  Time  againft  one 


Man  muft  be  always  taken  for  Truth  againft  all     been  made  a  very  great  doubt,  and  by  fome  within 
others,  the  Trial  of  one  in  the  Company  is  the     thefe  Walls:  But  this  I  offer,  with  all  SubmifTion  -, 
Trial   and  Condemnation  of  all   the  reft :    And 
how  contrary  is  this  to  a  fundamental  Rule  in  our 
Lav/,  That  no  Evidence  Ihall  be  given  againft  a 


Man,  when  he  is  upon  Trial  for  his  Life,  but  in 
the  Prefence  of  the  Prifoner  ;  becaufe  he  may 
crofs  examine  him  who  gives  fuch  Evidence ;  and 
that  is  due  to  every  Man  in  juftice. 

But  I  would  with  SubmifTion  inquire,  how  they 
are  fure  that  Goodman  would  have  fwore  this  Mat- 
ter again,  if  he  was  now  forth  coining  ?  Becaufe  he 
did  fwear  fo  in  Cook'%  Caufe,  is  it  neceffary  that  he 
would  fwear  fo  again  now,  if  Face  to  Face,  with 
Sir  John  Fenwick  ?  No  Body  can  fay  fo  pofitively 
and  abfolutely ;  they  only  can  imagine  it,  becauf^ 
he  once  fwore  it,  therefore  it  is  pofTible  that  he 
would  do  fo  again  :  Whereas  we  may  as  well  fay, 
he  did  then  fwear  to  fave  his  own  Life  ;  and  ha- 
ving done  that,  and  found  an  Opportunity  to  get 
out  of  the  Way,  his  own  Confcience  might  put 


I  have  the  Author  in  my  Hand,  who  is  a  Perfon 
of  Note  of  the  King's  Counfel ;  he  hath  furnifti- 
ed  me  with  fuch  Arguments  as,  I  hope,  I  may 
be  admitted  to  put  you  in  mind  of  without  Of- 
fence. 

The  Indiftment  lays,  That  there  was  a  Confpi- 
racy  and  Agreement  to  call  in  Foreign  Power, 
and  to  that  Purpofe  to  fend  Charnock  to  France  ; 
but  the  Indiftment  does  not  fay.  That  Charnock 
was  fent,  only  that  there  was  a  Meeting,  and  an 
Agreement,  and  a  Confpiracy,  to  fend  him  :  So 
the  Indiftment  docs  not  lay  it  as  a  Thing  done, 
nor  does  the  Bill  charge  it  fo  •,  but  only  takes  No-  ' 
tice.  That  he,  I  mean  Sir  John  Fenwick,  was  in- 
didted  for  Confpiring,  and  Agreeing  to  call  in  a 
foreign  Force;  fo  that  this  Bill  does  not  fay  that 
Charnock  was  fent.  And  I  appeal  to  you,  Whether 
it  be  proved  that  he  was  fent :  For  Mr.  Porter  fays 
no  more,  but  that  there  was  a  Meeting  at  the 


him  upon  fiight,  to  prevent  his  doing  of  it  again  ;     King's  Head,  and  he  named  Sir  John  Fenwick  to  be 


and  that  might  be  the  Reafon  for  the  withdrawing 
of  himfelf.  However,  I  infift  upon,  it,  That 
there  is  no  Proof  that  it  was  by  the  Procurement 
of  Sir  John  Fenwick :  The  Bill  does  not  alledge 
it,  and  the  Proofs  do  not  come  up  to  it :  Nay, 
there  is  nothing  offered  to  fuch  Purpofe,  fave  on- 
ly that  Mr.  Porter  was  pleafed  to  fay.  That  ano- 
ther Man  told  him,  that  the  300  Guineas  he  was 
offered,  and  300  more  he  was  Jto  have  received, 
were  to  have  come  from  Sir  John  Fenwick:  But 


one  who  was  prefent ;  and  there  it  was,  he  fays, 
agreed,^  That  Charnock  fhould  be  fent  into  France. 
Now,  if  there  was  nothing  more  than  an  Agree- 
ment and  Confpiracy  to  do  it,  and  no  further  Aft, 
but  fuch  a  Meeting  to  do  it,  but  the  Perfon  was 
not  aftually  fent,  or,  at  leaft,  not  proved  to  be 
fent ;  then,  from  this  learned  Author's  Opinion, 
I  infift  upon  it,  that  this  is  not  a  fufficient  Overt- 
Aft  of  Treafon.  In  the  late  Cafe  of  my  Lord 
RuJJel,  whofe  Innocency  is  vindicated  by  this  Au- 


hearfay  Evidence  is   to   be  rejefted,    efpecially     thor,  he  takes  notice,  That  a  Confpiracy  or  Agree- 


againft  a  Man  for  his  Life  •,  becaufe  every  Man  is 
at  liberty  to  talk  at  large :  But  God  forbid  that 
that  fhould  be  allowed  for  Evidence. 

The  next  Thing  they  went  upon  was  what  Mr. 
Roe  faid  ;  That  Mr.  Dighton,  who  by  your  Per- 
miffion  is  Solicitor  for  Sir  John  Fenwick,  was  inqui- 
ring of  him  what  he  could  fay  to  take  of?  Good- 
man's Evidence  :  The  Words  I  think  he  ufed  were. 
What  he  could  lay  to  difcredit  Goodman's  Evi- 
dence •,  and,  I  hope,  that  does  no  way  affeft 
Sir  John  Fenwick.  For  it  does  not  appear  that  he 
had  any  Authority  from  him  %  but  'tis  only  fufpe- 
<5ted,  becaufe  he  is  now  Solicitor  for  him,  which 
he  was  admitted  to  after  the  Time  fpoken  of  But 
I  take  the  Words  to  be  nothing  relating  to  Good- 
man's withdrawing  of  himfelf;  but  to  inquire 
what  he  could  fay  to  difcredit  his  Teftimony, 
which  fuppofeth  he  would  appear,  and  imports  the 
quite  contrary  of  withdrawing  himfelf:  And  if 
he  had  gone  on  further,  I  think,  there  had  been 
no  fault  in  that  -,  for  any  Solicitor  may  enquire 
up  and  down  for  the  Advantage  of  his  Client ; 
and  the  Word  Solicitor  imports  his  Employment. 


ment  to  levy  War  is  not  Treafon,  without  aftual 
levying  War  ;  and  of  that  Opinion  was  my  Lord 
Coke,  and  my  Lord  Chief  Juftice  Hales.  A  Con- 
fpiracy or  Agreement  to  call  in  foreign  Forces, 
unlefs  adually  done,  or  a  Perfon,  at  leaft,  aftual- 
ly  fent,  or  fomething  more  than  a  bare  Agree- 
ment for  that  Purpofe,  is  the  fame  as  a  Confpiracy 
to  levy  War.  And  in  the  Cafe  of  my  Lord  RuJJel^ 
the  Proof  being  only.  That  he,  and  others,  met 
together,  and  agreed  to  feize  upon  the  Guards, 
and  levy  War,  which  he  never  adlually  did ; 
it  is  infifted  upon  by  this  Author,  that  that  was 
not  Treafon  ;  for  that  Indiftment  went  no  fur- 
ther. And  therefore  my  Author  fays,  Show  me 
where  fuch  an  Accufation  was  ever  agreed  to  be 
more  than  a  Confpiracy  to  levy  War  ;  and  that 
fuch  a  Confpiracy  was  ever  agreed  to  be  Treafon 
within  the  Statute  of  Edward  III.  till  within  thefe 
few  Years. 

Sir,  now  I  muft  humbly  fubmit  it  to  you,  whe- 
ther this  be  any  thing  more :  And  for  the  Pur- 
pofe you  will  pleafe  to  confider.  What  this  pre- 
fent Bill,  and  what  that  Bill  of  Indidment  is :  For  it 

is 
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is  nor,  for  that  Charnock  was  Tent  into  France  to 
Iblicite  foreign  Forces  ;  but  only  that  Sir  John 
Fenwuk  was  at  a  Meeting,  where  they  did  agree 
fo  to  do.  Calling  in  foreign  Forces  is  levying 
War,  but  Confpiracy  to  levy  War  is  not  Treafon, 
unlefs  it  be  aftually  done  :  A  Confpiracy  to  call  in 
foreign  Forces  is  nothing  more.  And  therefore 
i  humbly  infift  upon  it,  Thai;  heither  by  this  Bill, 
or  by  the  IndicT:ment  recited  in  if,  or  the  Proofs 
offered  before  you,  any  Thing  ischarged,  butohly 
an  Agreement  at  that  Meeting  mentioned  by  Cap- 
tain PwY^v,  afinglePerfon,  and  he  not  upon  OAth, 
to  call  in  foreign  Forces.  Forheonly  fays.  That 
Charmck  rold  him  he  had  been  in  France.  I  Hiall 
not  trouble  you  any  further-,  we  have  not  thought 
fit  to  produce  WitnelTes,  for  the  Reafons  I  have 
offered:  For  that  we  do  not  find.  That  S'w  John 
Fenwkk  throughout  the  Bill  is  charged  with  being 
guilty  of  Treafon  •,  and  we  are  not  wiHing  to  en- 
ter upon  the  Defence  of  a  Matter  hot  charged  upon 
him.  I  hope.  Sir,  ybu  will  not  make  a  Precedent, 
That  where  a  Perfon  is  iridifted,  ahd  ready  to 
abide  his  Trial,  in  the  ordinary  Courfe  of  Juffice, 
as  Sir  John  Fenzvick  now  is,  that  he  might  be  ta- 
ken out  of  the  Hands  of  the  ordinary  Judges, 
and  be  brought  to  this  Bar,  to  receive  his  Tri- 
al here. 

A  Matter  of  this  Nature  may  be  of  very  great 
Confequence  :  We  know  at  prefent  upon  what 
Ground  we  ftand  ;  for  by  the  Statute  of  Edward 
III  .we  know  what  is  Treaibn  ;  by  the  two  Statutes  Of 
Edward  VI.  and  the  late  Aft  of  Treafon,  we  know 
what  is  Proof ;  by  the  Statute  of  Ms^wa  Cbarta,  we 
know  how  we  are  to  be  tried,  per'legem  terra  ^ per 
judicium  parimn  •■,  That  is,  a  Peer  by  his  Peers,  and 
a  Commoner  by  a  Jury  :  but  if  Bills  of  Attainder 
come  into  Fafhion,  we  fhall  neither  know  what 
is  Treafon,  what  is  Evidence,  nor  how,  nor  where 
we  are  to  be  tried.  Sir,  I  fubmit  it  to  you,  and 
hope  this  Bill  fhall  not  pafs. 

Sir  Bartholomew  Shower.  Mr.  Speaker,  I  am  of 
Counfel  for  Sir  John  Fenwick,  the  Prifoner  at  the 
Bar  •,  and  firft,  I  am  humbly  for  to  thank  you  for 
your  Candour,  of  which  I  have  had  frequent  Ex- 
perience •,  and  humbly  beg  for  my  felf.  That  if  I 
offer  any  Words  that  are  indecent,  or  unfit  for 
me,  that  you  will  interrupt  me;  for  itisfurtheft 
from  my  Intention  fo  to  do. 

The  Bill  that  is  brought  into  this  Houfe  againft 
Sir  John  Fenwick,  is  that  whereby  every  one  of 
you  (with  SubmifTion)  are  to  declare  and  pro- 
nounce, Ihat  he  pall  be  drawn,  hanged,  and 
quartered,  as  a  Traytor.  And  the  Queftion  be- 
fore you  is.  Whether  you  will  do  this  in  this 
Cafe? 

Sir,  I  fhall  not  pretend  to  queftion,  nor  enter 
into  any  Debate  or  Argument  in  this  Thing  con- 
cerning the  Power  of  Parliaments  :  No  queftion, 
but  in  all  Governments,  there   is  fome  fupreme 

■  Power  •,  and  by  our  Conftitution,  it  is  lodged  in 
the  King,  Lords  and  Commons. 

There  are  Precedents  of  Attainders,  and  that 
many  ;  but  can  they  fliew  me,  where  there  hath 
been  any  Attainder  by  Parliament,  for  High  Trea- 

■  fon,  upon  one  fingle  Aft,  which  if  Treaibn,  was 
determinable  at  common  Law  ;  there  have  been 

'Bills  of  Attainder  for  flagrant  Treafons,  and  for 
great  Minifters  of  State  ;  fome  topping  Sinners, 

•  who  have  been  above  Judges  and  Jury,  and  whom 
inferiour  Courts  could  not  tell  what  to  fay  to  : 
But  I  believe  I  may  fiiy  this.  That  for  a  fingle 
Confult  or  Agreement  between  fgur  or  five  pri- 


vate Gentlemen,  in  a  private  Room,  in  which 
there  was  no  Danger,  but  by  the  Conlequence  of 
the  Refolution,  if  it  was  put  in  Praftice,  no  Man 
can  fhew  any  Precedent  for  attainting  any  Perfon 
in  Parliament. 

If  you  pleafe  roobferve,  the  25£(te.IlI.  refer  ves 
the  Power  to  Parliament,  to  proceed  in  Treafon 
not  expreffed  within  the  Statute  ;  but  as  to  rhe 
Compalfing  the  King's  Death,  Adhering  to  the 
King's  Enemies,  and  thbfe  Things  that  are  there 
particularly  fpecified,  it  feems  the  Senfe  of  the 
Parliament  to  leave  them  to  the  Rules  of  the  com- 
mon Law.  So  I  H.  IV.  No.  144.  upon  the  Roll  it  is 
at  large  complained  of  Accufations  in  Parliament 
for  Trealbns  and  Felonies,  and  declares  for  the 
future,  they  fliould  be  determined  in  the  inferiour 
Courts. 

I.  This  was  occafioned  by  Sir  Raw.  Harray  ; 
Cottoji's  Abridgment,    189. 

There  is  a  melancholy  Precedent  or  two  of 
fingle  Afts  of  Attainder  •,  but  they  are  moft  of 
them  reverfed.  Sir  Tho?nas  Haxey  in  Richard  the 
lid's  Time,  was  Attainted  for  bringing  in  a  Bill 
into  the  Commons  Houfe  againft  the  Prerogative ; 
but  I  //.  IV.  it  was  reveried  with  great  Cenfure, 
C0tt.Jbridg.262,  363.  There  are  others  in  H.VUl. 
Time,  but  they  were  for  Afts  in  that  Reign,  which 
were  queftionable,  whether  or  no  within  the 
Statute  of  Edw.  111.  and  were  for  fuch  Aftions,  as 
perhaps  were  not  for  the  Honour  of  the  Prince, 
or  Good  of  the  Government,  to  difclofe  by  pub- 
lick  Trial,  as  the  Attainder  of  the  Queen,  and 
others  concerned. 

I  beg  leave  to  repeat  the  Words  of  a  great  Au- 
thor, the  Bidiop  of  Salisbury,  \n  iht  Htjhry  of  the 
Reformation,  which  I  crave  leave  rather  to  do, 
becaufe  it  hath  been  approved  of  by  tiiis  Houfe, 
for  he  had  Thanks  of  the  Parliament  for  it  •,  fol. 
359,  360.  where  fpeaking  of  thefe  fort  of  Attain- 
ders, he  fliys.  After  thefe  Executions,  follozved  the 
Parliament  in  15 39-  "'  zvhich  thefe  Attainders  were 
not  only  confirmed,  hut  divers  others  were  made  of 
Perfons  in  Cuftody,  without  bringing  them  to  Trial ; 
(and  he  faysj  which  can't  he  enough  condemned  as 
a  Breach  of  the  moft  facred  and  unalterable  Rides  of 
Jiiftice. 

That  of  the  Marchionefs  of£xt?/£T,  &c.  J  fhall 
make  no  Paraphrafe  upon  it :  There  is  no  queffi- 
on  but  you  will  agree,  and  I  muft  admit,  Saks 
Populi  to  be  Suprema  Lex  ;  but  for  an  Aft,  not  :he 
lafl  of  May,  but  laft  May  was  twelve  Months, 
the  Danger  paffed,  the  Perfons  executed,  that 
were  concerned  in  the  great  Treafon,  and  all  Dan- 
ger that  might  have  been  from  that  Aft  gone, 
and  no  Fear  now  concerning  it  •,  I  hope  you  will 
not  ufe  the  extraordinary  Power  of  the  Legiftative 
to  punifh  for  that  Faft  which  may  be  punilhcd  by 
the  ordinary  Rules  of  Law. 

The  Reafon  fuggefted  in  the  Bill  is.  That  'tis 
impofTible  to  have  this  Gentleman  tried  by  the 
Rules  of  the  Common  Law  ;  for  otherwife  there 
is  none  :  For  you  will  not  wafte  your  Time  -,  and 
if  the  Doftrine  that  was  broached  here  Yeftcrday 
be  true,  there  is  no  Occafion  co  trouble  you  now  ; 
for  according  to  their  Doctrine,  there  is  legal  Evi- 
dence, and  there  is  no  need  of  a  Bill  of  A  tiainder  -, 
but  taking  that  for  granted,  that  we  muft  do  -, 
otherwii'e  there  is  no  Realbn  for  this  Bill.  Then 
the  Bill  fays.  That  Goodman  was  an  Evidence,  and 
that  he  is  withdrawn  ;  which  i  muft  obferve,  is 
neither  laid,  nor  proved  to  be  by  the  Privity,  Con- 
fentj  or  Procurement  of  Sir  John  Fenwick.     There 

is 
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is  no  pretence  of  it  in  the  Bill ;  no  Infinuation  of  man  may  be  in  the  fame  Lodaino-  where  he  was  • 

it,  por  any  Evidence  to  that  Purpofe.     Then  fup-  And  then,   fuppofe  when  you  have  palTcd  this  Bill, 

poi'c  Goodman  is  withdrawn,  we  may  prefume  you  Goodman  fhould  appear  aoain   and  connradift  his 

will  not  pafs>  Bill  to  put  Sir  John  Fenwick  in  a  Teflimony  he  has  given  before  •,  then  it  may  be 

worfe   Condition    than    if  Goodman  was  prefent,  too  late  for  you  to  do  Right  to  Sir  John  FenzvkL 

if  he  had  been  ready  to  have  fworn  the  fame  'Tis  not  fo  much  as  ofFered°that  Goodman  could  not 

Thing.  _  be  found  ;    they  offered  a  printed  Proclamation, 

In  cafe  you.do  pafs  this  Bill,  you  do  put  Sir  John  which  I  am  fure  the  King's  Serjeant  will  not  allow 

Femvkk  in  a  worfe  Condition  than  he  would  have  to  be  any  Evidence.     Whether  it  palled  the  Great 

been  if  Goodman  were  here :  Perhaps  it  m.ight  have  Seal  before  it  was  printed,  or  whether  it  paffed  ic 

been  reafonable  to  have  an  Adl  palled,  that  Good-  at  aU,  non  conftat ;  for  it  was  not  read  -,  they  waved 

man's,  Depofitions  fhould  be  read  at  the  Trial,  if  it.     It  does  not  appear  Sir  John  Fenzvick  confent- 

GooJwrtw  was  withdrawn -,  but  we  hope  it  can't  be  ed,  or  procured  Gosi/w.w's  withdrawing  ;  he  could 

a  Reafon  to  condemn  Sir  John  Fen-wick  of  High,  not  procure  it,  for  he  was  a  Prifoner,  and  fo  not 

Treafon  without  Trial-,  for  the  Confequence  of  likely  to  effect  it,  being  a  Prifoner,  efpecially  for 

this  is  (if  it  were  by  his  Means^)  that  he  is  punifh-  his  Life. 


ed  greater  than  the  Thing  requires.  For  if  Good- 
man  was  here.  Sir  John  Fenzvick  would  have  had 
his  Trial  by  a  Jury,  the  Benefit  of  challenges.  Ex- 
ceptions to  the  Array,  might  have  Challenged  up- 
on Account  of  Favour,  if  any  of  the  Grand- Jury 
had- been  impanelled,  had  his  legal  Exceptions  to 
the  Teftimony  of  the  Witneffes,  might  have  thefe, 
AVitneffes  examined  upon  Oach,  might  give  Evi- 
dence upon  Oath  to  it ;  and  all  this  he  is  deprived 
of:  So  that  now  he  is  in  a  worfe  Condition,  by 
G(/c^;/i^«'s  Ablence,  than  if  he  was  prefent.  We 
infill:  upon  it  therefore,  and  fubmit  it  to  you,  whe- 
ther any  Punifliment  can  be  impofed  by  the  Legi- 
flative  Power,  but  only  to  fupply  that  Defe6t, 
and  put  the  Cafe  in  the  fame  Circumftances  it 
■would  have  been,  if  fuch  a  Mifcarriage  had  not 
been  committed  :  But  this  Bill  is  to  condemn  him 


As  for  my  Lady  Fen-wick,  whether  fhe  did  fo  or 
not,  I  am  fure  you'll  be  of  Opinion,  it  ought  not 
to  affed  Sir  Jihn  Fenzvick:  Suppofe  Clancy  a  Stran- 
ger to  Sir  John  Fenwick,  and  in  Truth  he  never  faw 
him:  Or  fuppofe  him  a  Friend,  and  he  officioufly 
did  what  he  did  ;  he  ought  to  an)  wer  for  it,  and  I 
think  he  hath  undergone  the  Punifliment  the  Law 
thought  fit  to  inflid  in  that  Cafe  •,  'tis  h:5  own 
Crime,  and  by  the  Rules  of  Juftice,  no  Man's 
Crime  ought  to  tend  to  the  Punilhment  or  Misfor- 
tune of  another  Man:  The  Aft  of  one  Crimi- 
nal, thought  to  be  a  Party,  or  Acquaintance,  or 
a  Friend  of  Sir  John  Fcnzvick's,  ought  not  to  affedt 
him,  nor  no  Body  but  the  Aftor ;  'tis  he  that  hath 
fuffercd  for  it. 

And  what  hath  been  faid  in  that  Matter  ought 
not  to  influence  your  Judgments  ;  for  'tis  not  im- 


to  Death  upon  the  Oath  of  one  Witnefs,  chough     probable,  but  what  Clancy  told  Porter  is  falfe  ;  you 
therewasyour  Aft  of  Parliament  lafl  Year  requires     will  never  allow  Hearfay,  nor  permit  your  Judg- 
---'■'^         '' -  nient  to  be  governed  by  any  Thing  but  what  is 

certain,  and  hath  all  the  moral  Rules  of  Perfwa- 
fion.  Hearfay  was  never,  by  any  Law  in  any 
Court  of  the  World,  allowed,  nor  indeed  believed 
in  private  Converfation. 

As  to  my  Lady  Fenzvick,  there  is  this  further. 
That  Hufband  and  Wife,  in  refpeft  of  Crimes, 
are  diftinft  Perfons ;  and  what  one  does  cannot 
affeft  the  other,  no  more  than  fhe  deferves  to  be 
executed  for  what  Sir  John  Fenzvick  did  ;  and  as  to 
what  Porler  fays  concerning  it,  it  only  relates  to 
himfelf  i  it  proves  no  Suggeltion  of  the  Bill,  whicli 
is.  That  Goodman  is  withdrawn,  becaufe  a  Stran- 
ger to  Sir  John  Fenzvick,  ('and  ic  muft  be  fo  in  Con- 
Itruftion  of  Law)  made  an  Attempt  upon  Cap- 
tain Porter ;  therefore  Goodman  being  withdrawn, 
there  was  an  Attempt  upon  him,  and  by  the  fame 
Perfon,  and  by  the  fame  Means ;  this  is  no  Evi- 
dence ;  it  carries  no  Logick  in  it,  and  Vv^ou't  pre- 
vail upon  your  Judgment. 

We  offer  another  Thing  to  your  Confideration  : 
'Tis  faid,  chat  one  Roe  was  fpoke  co  by  a  Solicitor 
of  Sir  John  Fen-zcick'v,  Whether  or  no  he  could  lay 
any  Thing  to  the  Difcredit  of  Grodman,  as  to  his 
Robbing  or  Clipping.  The  afls:ing  of  that  Qiie- 
ftion  was  lawful  %  and  to  defire  him  to  teftify  it 
was  lawful :  I  muft  agree,  to  offer  too  great  a  Sum 
of  Money,  may  fubj?rt  him  to  an  Information  in 
the  King's  Bench  ;  (but  Mr.  Atcomry  know^  thaC 
beft)  but  God  forbid  it  fhould  afieft  Sir  John  Fen- 
zi'ick  ;  Mr.  D:gbt:n  was  not  his  Solicitor  at  that 
Time,  not  appointed,  nor  had  any  Liberty  to  come 
to  liim  ;  befides,  it  can't  be  an  Evidence,  nor 
can't  induce  you  to  believe.  That  the  fame  Per- 
fon v;as  inftrumencal  to  get  away  Goodman,  be- 
caufe he  a'i.ed  R-:e  if  he  knew  Goodman  to  be 
guilty  of  thofe  Crimes  5  for  there  is  no  Evidence, 

tha€ 


two.     With  fubmiffion  to  their  Judgment,  it  was 
the  Law  of  the  Land  before  that ;  and  in  all  Cafes, 
where  Trials  are  per  Tejies  ;  and  'tis  the  Law  of 
God,  and  the  Law  of  the  whole  World  -,  and  no 
Law  allows  a  Man  to  be  condemned  but  by  two 
Witneffes  •,  and  the  Reafon  that  here  one  Wicneis 
is  admitted,  is,  becaufe  he  hath  the  Benefit  of  a 
Jury,    and  Challenges  to  them,    who  the  Law 
fuppofes  are  privy  to  the  Faft,  and  therefore  are 
to  come  from  the  Vicinage,  from  che  Neighbour- 
hood of  the  Place  where  the  Party  dwells;  and 
for  that  Reafon,  in  Cafes  of  Felony,  where  no 
Statute  interpofes,  the  Law  allows  but  one  Wit- 
nefs.    Natural  Reafon  requires  two  Witneffes  in 
cafe  of  fo  great  Crimes,  becaufe  that  one  Wit- 
nefs can  be  no  Rule  to  guide  your  Judgments  ; 
one  affirms,  the  other  denies,  this  is  equal  ;  and 
Prefumption  ought  to  be  on  the  Side  of  Innocency, 
rather  than  ocherwife  •,  but  we  hope,   in  this  Cafe, 
it  will  not  be  thought  reafonable  to  pafs  the  Bill 
to  condemn  Sir  Jo/m  Fenzvick  for  Treafon,  and  to 
condemn  him  to  the  bafeft  of  Executions,  upon 
the  Teftimony,  nay,  upon  the  Parole  of  one  Wit- 
nefs.    And  'tis  no  more  than  if  Goodman  had  been 
dead,   then  you  would  not  have  done  it:  \i  Good- 
man and  Porter  had  bo:h  come  to  this  Bar,  you 
would  not  have  done  it,  but  have  referred  him  to 
his  1  rial  at  the  Common  Law.     Now   what   is 
there  precen.icd  by  them  to  induce  you  to  judge 
the  contrary,   or  at  leaft  without  fo  much  as  an 
Allegation  in  che  Bill,  that  Sir  John  Fenzvick  pro- 
cured his  wichdrav/ing.     I  propofe  it  co  your  Con- 
fideration, Whether  there  be  any  Fvoof  that  Good- 
man is  v.ithdrawn  ?   He  was  once  in  Cuffody,  let 
out  upon  Bail,  the  Profecutors  approved  the  Bail, 
he  never  yet  caJltu  upon  h's  Recognizance  ;  nay, 
there  is  not  one  titcle'of  Evidence,  but  that  Good- 
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that  he  an<ed  him  to  perfwade  him  to  withdraw 

himfelt. 

There's  another  Thing  we  could  offer  to  you  : 
There's  no  Proof  of  that,  which,  upon  the  firft 
Reading  of  this  Bill,  was  aimed  at,  to  be  punifhed 
with  greater  Pains  than  the  common  Law  inflifls, 
and  that  is,  the  giving  of  falfe  Papers  and  Accu- 
fations  againft  great  Perfons  -,  they  have  not  at- 
tempted any  Thing  like  if,  lb  that  That  is  to  be 
taken  as  if  there  was  no  fuch  Thing.  Neither  is 
there  any  Proof  of  protrafting  his  Trial,  by  any 
Promifes  of  Confeffion  or  Dilcovery  ;  they  open- 
ed it,  but  did  not  attempt  the  Proof  of  it,  but 
waved  it. 

But  take  it  to  be  fo  -,  I  hope  you  will  not  pafs  an 
A(5t  to  attaint  a  Man  for  making  a  falfe  Accufa- 
tion,  which  only  incurs  an  Aftion  oi  Scmdahim 
Magnatum,  or  Fine  and  Imprifonment  upon  an  In- 
diftment ;  and,  I  hope,  you'll  not  condemn  him 
to  a  greater  Punifliment,  when,  at  the  Time  he 
did  it,  he  had  no  Notice  of  that  Punifhment.  The 
Defignof  the  Law,  is  to  influence  Men  by  Fear  of 
Penalty  ;  and  how  can  that  be,  when  Penalties  are 
not  known  at  the  Time  the  Fa£l  was  committed  ? 
I  fpeak  with  SubmilTion  ftill  ;  it  feems  not  juft, 
that  I  Ihould  forbear  with  fo  much  Caution,  from 
an  Adiion  that  expofes  me  to  the  Penalty  of  20/. 
as  from  an  Acffion  for  which  the  Law  fays,  I  fhall 
forfeit  my  Life  :  Now,  Sir,  in  this  Cafe  it  might 
be  expefted  that  he  fhould  incur  the  Penalty  of 
Fine,  Pillory,  and  Imprifonment  i  butnotthathe 
could  incur  the  Penalty  of  Death, 

Then,  Sir,  as  the  to  protrafting  of  his  Trial  by 
fuch  Promifes  of  ConfelTion.  Certainly  the  put- 
ting off  his  Trial,  in  it  felf,  is  fo;far  from  being 
a  Crime,  that  it  can't  be  thought  but  lawful :  'tis 
every  Man's  Duty,  upon  the  Principle  of  Self-pre- 
fervation  ;  and  it  was  at  the  Liberty  of  the  Go- 
vernment and  Miniflers,  to  do  as  they  thought  fit 
in  it. 

In  the  next  Place  we  do  infift.  That  there  is  no 
Treafon  alledged  nor  proved  in  this  Cafe  :  There 
is  no  Pretence  of  Truth  nor  Charge,  in  refpeftof 
the  AfTalTination  ;  nor  ofbuying  of  Arms  or  Hor- 
fes,  though  mentioned  in  the  Indidment  :  And  if 
Sir  John  Feimick  had  been  to  have  been  tried  upon 
this  Indidment,  and  they  had  had  both  thefe  Wit- 
relTes  there,  all  that  could  have  been  proved,  muft 
be  of  the  Confult  •,  as  to  the  reft,  he  muft  have 
been  found  not  guilty  :  And  I  believe  'tis  moft 
notorious,  that  the  whole  Company  there,  could 
not  have  raifed  what  was  talked   of.     Now  as  to 
this  fingle  Aft,  it  hath  been  faid,  that  a  Confpi- 
racy  to  levy  War  is  not  Treafon  :  My  Lord  Ruffd 
was  attainted  for  it,  and  that  Attainder  was  rever- 
fed  upon  this  very  Account,  and  the  Aft  declares 
the  Reafon  of  it,  he  being  deny 'd  his  lawful  Chal- 
lenges, and  by  ftrained  Conftrudion  ofTreafons, 
he  was  unlawfully  convidted  of  Treafon.  Now  the 
Overt- Aft  in  the  Indiftment  was  this,  That  my 
Lord  Rujjel,  and  others,  did  confult  and  confpire 
to  feize  the  King's  Guards  :  The  Proof  of  it  went 
further.  That  they  fent  Sir  Thojiias  Annftrong  to 
view  them  and  feize  them  :  But  then  the  Queftion 
is,  Whether  the  Confulting  to  fend  a  Man  to  in- 
vite foreign  Forces,  is  any  more  than  a  Confult  to 
feize  the  King's  Guards  ?   We  fay  each  are  levy- 
ing of  War,  and  'tis  not  within  the  Claufe  of  ad- 
hering to  the  King's  Enemies;  for  they  muft  be 
either  prefent  aiding  and  abetting  of  them,  or  fend- 
ing them  Money,  Arms,  arid  Ammunition,  and 
the  like  i  and  I  think,  for  that,  I  may  appeal  to 
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your  Aft  made  againft  correfponding  with  the 
King's  Enemies  -,  which,  I  fuppofe,  if  the  Law 
before  was  otherwife,  it  needed  not  to  have  been 
made.  Now  here  is  only  a  Confult  and  Agreement 
to  do  this  Aft. 

It  hath  been  queftioned,  Whether  Scribere  eft 
agere.  But  here  it  is  only  mittere  ;  nay,  it  is  not 
fo  much,  \h  only  agreare  mittere;  fix  Men  had  be- 
tween them  a  little  private  Difcourfe,  and  at  laft 
one  of  them  did  agree  to  fend  Charnock  to  France: 
The  Queftion  is.  Whether  the  Law  of  the  Land 
will  warrant  this  to  be  Treafon?  Andifnot,  then 
you  muft  not  pafs  this  Aft  upon  fuch  a  fingle  Point. 
Dr.  Story's  Cafe  is  deny'd  to  be  Law  ;  this  Cafe 
is  no  more  than  that  in  my  Lord  Dyer,  for  wri- 
ting a  Letter  to  invite  the  Spani/Ij  King  to  invade 
England  ;  and  it  was  a  Time  of  great  Fear  of  them, 
as  it  is  of  the  French  King  now  ;  and  he  was  attaint- 
ed upon  that,  but  that  Judgment  hath  been  que- 
ftioned and  deny'd  to  be  Law.  My  Lord  Hales 
exprefly,  in  his  Pleas  of  the  Crown,  fays.  That  a 
Confpiracy  to  levy  War,  is  not  an  Overt-Aft  of 
the  King's  Death  ;  and  that  attempting  to  levy 
War,  is  not  Treafon.  Now  the  Sorts  of  Trea- 
fons  are  thefe  Three  -,  compafTing  the  King's 
Death,  levying  War,  or  adhering  to  the  King's 
Enemies.  Now  for  compafTing  or  agreeing  to  le- 
vy War,  to  apply  that  to  be  an  Overt-Aft  of  com- 
palTing  the  King's  Death,  hath  been  always  com- 
plained of  as  a  Strain  of  the  Law. 

Upon  thefe  Reafons,  we  think  this  would  not 
have  been  an  Aft  of  compafTing  the  King's  Death, 
as  laid  in  the  Indiftment ;  and  then  if  it  be  but  a 
Queftion,  Whether  it  be  or  no  .?  We  hope  you 
will  not  proceed  in  your  Legiflative,  efpecially 
when  he  is  deprived  of  the  Advantage  of  infifting 
on  this  at  his  Trial  at  common  Law  :  WitnefTes 
are' there  upon  their  Oaths  -,  he  might  have  had  a 
Challenge  to  the  Jury  ;  he  might  move  in  Arreft 
of  Judgment.  Now  the  Queftion  is.  Whether 
you  will  pronounce  Sentence  of  Death  upon  him 
for  High  Treafon,  upon  one  fingle  Aft,  a  Year 
and  a  half  ago,  juft  after  the  Aft  of  Parliament 
for  regulating  Trials  in  Cafes  of  High  Treafon ; 
and  if  we  had  had  a  Trial  at  Law,  we  fhould  have 
canvafed  thefe  Things,  if  we  had  WitnelTes  upon 
their  Oaths ;  for  the  Pardon  reached  the  29th  of 
April,  they  could  fwear  no  new  Difcourfe  but  juft 
in  May  ;  and  now  they  fay  it  was  in  the  Middle  of 
May  -,  if  it  had  been  before,  the  King's  Grace 
would  have  exempted  Sir  John  Fenwick  from  Pu- 
nifhment ;  and  thefe  Things  we  fhould  have  had 
the  Advantage  of,  if  we  had  had  the  Liberty  of  a 
Trial. 

There's  another  Confideration :  Sir  John  Fenwick 
hath  pleaded,  and  hath  fo  pleaded  to  IfTue,  and 
IlTue  is  joined,  and  a  Venire  Facias  is  awarded.  Now 
we  fubmit  it  to  you,  whether  you  will  think  fit  to 
take  it  out  of  the  Hands  of  the  common  Law, 
when  there  is  no  extraordinary  NecelTity  ?  And 
the  Confideration  we  have  to  offer  to  you,  if  you 
do  not  caft  out  this  Bill,  if  we  fhould  have  the 
good  Fortune,  as  we  hope  for  in  another  Place, 
Sir  John  Fenwick  ftands  ftill  liable,  and  muft  fub- 
mit to  his  Trial,  if  the  King's  Counfel  think  fit 
to  profecute  him,  and  we  think  it  hard  to  undergo 
your  Cenfure,  to  be  condemned  in  this  Place;  and 
if  (perhaps)  he  be  acquitted  here,  to  undergo  the 
like  Danger  in  another,  and  then  to  be  tried  in  a 
Third  :  And  for  thefe  Reafons,  we  hope,  you  will 
rejeft  this  Bill. 

Mr, 


r  6g6»         upon  a  Bill  of  Attainder  for  High  Treafon, 


Mr.Serj.  Gculd.  May  it  pleafe  you,  Mr.  Speaker, 
]  have  hearkened  to  what  thefe  Gentlemen  have 
objefted,  and  could  not  be  aware  of  all  they  have 
faid.  They  have  enlarged  upon  feveral  Topicks  ; 
I  fhall  recoiled:  them  as  well  as  I  can,  and  anfwer 
them  in  the  Method  they  have  taken.  I  never  did 
think,  that  the  Parliament  would  take  Things  out 
of  the  ordinary  Courfe  of  Juftice,  nor  attaint  any 
of  Treafon,  unlefs  in  Cafes  extraordinary  -,  and 
thefe  Gentlemen  have  agreed.  That  in  Cafes  ex- 
traordinary they  have  done  it.  They  likewife 
have  agreed,  and  Sir  Bartbolomeiv  Shower  has  told 
you,  That  there  are  fome  Treafons,  by  the  Sta- 
tute of  25  Ediv.  III.  referved  by  that  Aft,  to  be 
declared  by  Parliament.  Sir  Tljomas  Poivxs  fays, 
This  is  taken  out  of  the  ordinary  Courfe  of  Ju- 
ftice :  So  fays  Sir  Bartbolomeiv  Shower  ;  fays  he, 
Here  is  an  Indictment  before  you,   the  Party  hath 
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a  Juftice  of  Peace:  We  have  fliewed  you  the  Evi- 
dence that  he  hath  given  upon  a  former  Trial ; 
and  now  he  is  gene,  lure  no  Body  but  muft  juftly 
infer,  'tis  by  Sir  John  Feuzvick's  Means  :  So  thac 
here  they  have  taken  away  the  Evidence  that  is 
neceiTary  in  the  ordinary  Courfe  of  Proceedings. 
In  fuch  an  extraordinary  Cafe  I  think  in  hath  been 
ufual  for  the  Parliament  to  incerpofe :  Therefore, 
what  they  pretended,  under  Favour,  that  this 
fhould  not  be  Evidence,  is  all  taken  off.  For  now 
we  are  in  Parliament,  you  will  make  ufe  of  fuch 
Informations  as  can  give  you  any  Light  into  the 
Matter,  and  may  obviate  and  cure  the  Diftemper 
that  is  upon  us  ;  and  you  are  Judges  of  your  own 
Methods,  and  how  hr  Sir  John  Feuzviek  hath  been 
concerned  upon  the  Inftances  we  have  given  you, 
that  is  in  your  Judgments.  As  for  what  Sir  Tbo- 
mas  Powys  tells  yoa  ;   fiys  he,  This  Power  hatli 


pleaded  not  Guilty  -,  and  they  fay  he  may  be  tried     not  been  executed  by  Parliaments  very  frequently, 
^       ■      '    '     ^  .    .       <-  but  it  hath  generally  been  done  where  Perfons  are 

withdrawn  from  Juftice,  and  can't  be  come  at  in 
the  ordinary  Courfe.  Why,  we  are  in  the  l;ke 
Cafe  ;  if  fo  be  we  can't  come  at  Juftice  in  the  ordi- 
nary Courfe,  and  that  by  our  Evidence  having 
been  tampered  with,  and  dr^wn  away  ;  then. 
Sir,  under  Favour,  by  their  own  Arguments,  'tis 
proper  to  come  before  this  honourable Houfe;  fo 
that  notwithftanuing  what  hath  been  fajd,  we  dp 
think  we  have  given  you  Evidence. 

And  as  for  what  they  faid,  That' we, have  not 


in  the  ordinary  Courfe  of  the  Law  ;  and  therefore 
they  look  upon  it  as  improper  to  bring  it  here. 

The  Gentlemen   are  miftaken  very   much,  to 
think  that  I  did  fay.  That  the  Examination  that  I 
faid  was  Evidence  here,  would  be  allowed  below. 
If  I  had  thought  fo,  I  Ihould  have  thought  at  the 
lame  Time,  this  Houfe  would  not  have  meddled 
with  it:  But  I  do  difagree  with  them  in  this  •,  and 
take  it.  That  where  a  Cafe  is  extraordinary,  you 
will  come  and    meddle  with  the  Matter.     Here 
is  an  abominable  Treafon,    that  is  agreed  on  all 
Hands.     Here  is  Plot  upon  Plot ;  here  hath  been 
a  Plot  now  to  take  away  the  King's  Evidence  •, 
there  was  two  WitnefTes  in  the  beginning,  and  'tis 
very  plain  that  one  of  them  is  not  here  ;  for  that 
here  was  a  Proclamation  produced,  and  I  did  look 
upon  that  Matter  as  taken  for  granted,  That  Good- 
man was  withdrawn,  and  for  that  Matter  they  may 
be  eafily  fatisfied.     They  fiy,  we  have  not  proved 
the  Suggeftions  of  the  Bill  ;  but  we  think  we  have : 
Forfirftofall,  Captain  Porter  ha.th  here  fworn  it 
exprefly  •,  it  is  not  a  Thing  of  loofe,   bare  talk- 
ing, but  he  hath  proved  a  deliberate  and  formed 
Confpiracy  -,  he  hath  proved,  that  it  was  aftually 
agreed  upon,  a  firft,  and  at  a  fecond  Time  ;  and 
that  Cb.irnock  was  fent  in  order  to  the  Execution  of 
it :  And  what  was  it  for  .''   It  was  plainly  to  depofe 
the  King.     He  tells  you,  for  that  Purpcfe,  they 
had  defired  8000  Foot,   1000  Horfe,  and  1000 
Dragoons  from  the  Fremh  King ;  and  thefe  Gentle- 
men agreed  to  join  them.     Now,  can  there  be  a 
greater  Evidence  of  depofing  the  King,  and  con- 
fequently  of  imagining  his  Death  ?  'Tis  an  Evi- 
dsnce  of  the  Imagination  of  the  Death  of  the  Kina, 
as  well  as  of  the  Rebellion  ;  it  being  fo  in  the  ne- 
ceirary  Confequence  of  it.    Now,  I  think,  he  hath 
fully  proved  that.     Then  we  offer  to  you,  how 
far  you  v*ill  allow  of  this  Examination :  Why  ? 
Becaufe  upon  a  fecond  Contrivance  here  is  a  Wit- 
nefs  withdrawn ;  and  can  we  give  you  greater  Evi- 
dence of  that  than  we  have  given  ?   W^e  have  pro- 
ved that  there  was  tampering,  let  the  Thing  run 
as  far  as  it  will.     Captain  Porter  was  dealt  with, 
had  300  Guineas  in  Hand,  and  300  more  he  was 
to  have  remitted  to  him ;  and  was  fo  have  300  /. 
a  Year,  whereof  Sir  ^o^v^  Fenwick  \\3.9.  to  pay  one. 
It  does  follow  after,  that  he   is   withdrawn  •,  we 
muft  leave  it  to   this  honourable  Houfe,    what 
Conftrudlion  you  will  make  of  that ;    Whether 
here  is  not  a  fecond  Plot  ? 

Now  this  Matter  is  brought  before  this  honour- 
able Houfe,  we  have  gone  fo  far  in  it,  as  to  pro- 
duce GooJOTrt7i's  Examination  that  was  taken  before 
Vol..  V. 


y  giving 


given  any  Account  that  Sir  John  Feuwick,  h 
Affurance  of  his  Confeftion,  had  protraclcd  his 
Trial  ;  for  that  I  did  apply  my  felf,  That  Mr.Fer- 
Jton  might  give  you  an  Account  of  it :  So  that  upon 
the  whole  Matter,  we  muft  leave  it  to  yayr  Con- 
fideration,  and  hope  we  have  given  yoli  good  Sa- 
tisfadlion,  that  there  hath  been  a  great  Plot  againft 
the  Government  ;  and  there  was  no  Evidence  of 
any  other  Matter  before  the  Judges,  and  they  al- 
lowed it  to  be  High  Treafon.  Here  is  the  fame 
Evidence,  only  we  have  not  one  of  them  viva  voce. 

Mr.  Serj.  Lovel.  Mr.  Speaker,  I  fhall  not  trou- 
ble you  nor  the  Houlc  very  long  •,  but  I  humbly 
hope,  with  a  little  Pains,  ro  fatisfy  the  Houfe, 
that  moft  that  hath  been  faid  on  the  other  Side,  is 
not  much  to  the  Purpofe.  .  Sir,  I  v/ill  c-  nfider, 
with  the  Leave  of  this  Houfi?,  what  the  Common 
Law  was  before  23  Edzv.  III.  and  how  the  Law 
does  now  iland  ;  and  draw  fome  Confequences 
from  thence,  and  the  Necefllty  of  this  Cafe. 

The  Statute  of  25  Edrj.  III.  J  muft  obferve  it, 
is  not  an  cnafting  Law,  it  is  only  a  Law  declara- 
tory -,  for  all  tliofe  particular  Inftances  of  Treafons 
that  are  mentioned  there,  were  Treafons  before 
that  Law  was  made  ;  and  fo,  by  the  Preamble  of 
it,  plainly  appears  :  Bat  the  Judges  had  a  greater 
Liberty  upon  conftrudtive  Treafons,  and  upon  ac- 
cumulative Treafons  ;  and  that  was  left  too  much 
at  the  Difcretion  and  Liberty  of  the  Judges  be- 
low, and  the  executive  Power  of  the  Law.  Then 
that  Statute  comes  and  reftrains  the  Judges  in  that 
Point  ;  and  fays,  That  they  fhall  not  give  Judg- 
ment in  any  Cafes  of  Treafon,  but  only  in  thefe 
Cafes  particularly  mentioned  there :  And  that 
Statute  fays,  That  if  any  other  Matter  which  fhall 
be  thought  Treafon,  fliould  come  before  them, 
they  fhall  not  proceed  to  Judgment,  but  acquaint 
the  King  in  Parliament  with  it.  J  only  make  ufe 
of  it,  to  prove  how  Treafons  ftood  before  that 
Aft,  and  how  it  comes  to  be  altered  from  the 
Common  Law  :  And  I  am  fure  it  is  not  to  be 
denied,  but  that  one  Witnefs  was  fufficicnt  at  the 
N  Com- 
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Common  Law :  But  then  comes  i  Edw.  VI.  c.  12. 
and  that,  for  the  Security  of  the  Subjea:,  does  or- 
dain. That  in  Cafes  of  High  Treafon  there  fhall 
be  two  Wimefles  of  the  Faft :  But  that  Statute 
does  not  alter,  but  was  made  for  the  more  Securi- 
ty of  the  Subjeft  in  Point  of  Proof.     But  in  that 
Statute  of  I  Ediv.  VI.  r.  12.  that  does  provide  there 
fhall  be  two  WitnefTes  in  Cafes  of  High  Treafon, 
there  is  an  Exception  of  Treafon  for  counterfeiting 
and  forging  of  the  Coin  •,  and  that  is  the  Reafon 
that  the  Law  is  taken  now,  that  though  there 
muft  be  two  WitnefTes  in  the  Cafes  of  other  Trea- 
fons,  yet  in  the  Cafe  of  Coining,  there  needs  but 
one.     The  Offence  or  Crime  is  never  the  greater, 
becaufe  there  are  to  be  two  Witneffes  to  prove  it. 
In  this  Cafe  that  is  here  before  you,  we  come  to 
defire  your  Help,  becaufe  one  of  the  WitnefTes  is 
by  Art  and  fraudulent  Means  withdrawn  :  Does 
that  purge  the  Crime  at  all,  or  leflen  it  ?   No  Man 
will  fay  the  Crime  is  lefs,  but  it  does  prevent  a  re- 
gular Trial  before  the  Courts  below  ;  and  that  is 
the  Reafon  why  we  did  come  here-,  and  we  hope 
thisDefeft  fhall  be  fupplied  by  a  fpecial  Law:  But, 
fay  they,  'tis  very  hard  a  Law  fhould  be  made  ex 
pofi  fdHo  to  take  away  a  Man's  Life.     It  would  be 
very  hard,  if  the  Cafe  was  as  they  have  flated  it, 
to  make  a  Cx\mt  ex  pofl  fail 0,  that  was  not  fo  be- 
fore :  But  I  do  not  take  it  to  be  hard  for  a  Law  to 
be  made  to  repeal  another,  to  make  a  Matter  tri- 
able that  was  not  triable  before. 

Suppofe  a  Law  fhould  be  made,  That  all  Trea- 
fons  from  and  after  fuch  a  Time,  fuppofe  from  a 
Time  before  the  Fadt  is  here  fuppofed  to  be  com- 
mitted, as  Maj  was  twelve  Months,  fhould  be 
triable  as  at  the  Common  Law  •,  no  doubt  the 
Parliament  may  repeal  a  Law  in  part,  or  in  all. 
No  Man  can  fay  but  Sir  Joint  Femvick  might  be 
tried  at  the  Common  Law  by  one  Witnefs,  be- 
fore the  Statute  of  i  Edw.  VI.  fo  that  I  do  obferve, 
and  humbly  fubmit  it  to  you.  That  this  Law,   by 
the  Aft,    is  not  changed  as  to  the  Crime  ;  the 
erime  is  as  it  was  before,  it  is  only  changed  as  to 
the  Number  of  Witneffes.     The  Inflances  that 
have  been  obferved  on  the  other  Side,  with  humble 
Submiffion,  I  think,  do  notreach  our  Cafe.     We 
do  not  infift  that  there  are  two  legal  Witnefles ; 
we  do  confefs  the   Information   that   hath   been 
read  is  not  a  legal  Proof;  but  this  Houfe,  in  their 
legiflative  Capacity,  is  not  to  be  confined  to  the 
Evidence  that  a  Jury   muft  have  below.     This 
Houfe  may  take  what  Ways  and  Methods  they 
pleafe  to  fatisfy  themfelves.     Say  they.  Here  is 
the    Life  of  a  Gentleman  that  is   concerned.     I 
know  all  good  Men  will  be  tender  of  the  Life  of  a 
Man  -,  but  here  is  the  Life  of  the  King,  and  the 
Safety  of  the  Kingdom,  the  Peace  and  Safety  of 
us  all,  that  is  concerned  in  the  fame  Cafe;  and 
let  them  put  thefe  Things  into  the  Balance,  and 
confider  which  ought  to  weigh  moft. 

You  have  a  Record  before  you  of  the  Convifli- 
on  of  Peter  Cook,  who  was  indifted  by  the  fame 
Witnefs. 

A  learned  Gentleman,  that  is  of  Counfel  for 
the  Prifoner  at  the  Bar,  did  make  the  fame  Ob- 
jeftions,  as  are  made  now,  at  the  Old  Baily  ;  (it 
may  be  there  are  fome  other  Particulars  now) 
and  after  all  the  Debates  and  Arguments  that 
could  be  ufed  at  that  Time,  it  was  unanimoufly 
refolved,  That  the  Crime  was  High  Treafon  : 
And  if  it  W.1S  High  Treafon  in  Peter  Cook,  'tis  no 
lefs  in  Sir  John  Fenwick,  who  was  prefent  at  the 
iltme  Time,  and  engaged  in  the  fame  Bufinefs: 


For  what  was  a  Crime  in  one,  v/as  the  fame  in 
both. 

I  think   'tis  too  diminutive  an  F".xprenion,  to 
fay.  This  was  nothing  but  a  little  Twittle  Twattle, 
They  did  there  meet  upon  a  folemn  Confultation  ; 
and  not  only  once,   but  they  did  meet  a  fecond 
Time  ;  and  what  was  it  to  do.''  It  was  to  invite  a 
foreign  Power  to  invade  this  Land,  and  to  make 
War  with  the  King  and  Kingdom  ;   and  they  did 
promife,  and  folemnly  ingage  to  alTiIl  them  with  • 
armed  Forces  ;  and  it  was  proved,  That  they  did 
agree  with  Cbamock  to  go  into  France  ;  and  Char- 
nock  was  not  willing  to  go  the  firft  Time  he  was 
defired,  till  he  found  they  were  ftanch  and  fteady 
in  their  Refolutions ;  and  upon  a  fecond  Meeting, 
they  were  all  found  fo,   and  then  he  would  go  :  I 
think  that  is  an  Overt-A(5t  of  Treafon,  if  there 
be  any.     And  when  he  came  back,  he  faid,  he  had 
been  in  France,    and  brought  an  Anfwer  to  the 
Meffage  he  went  about :  This  is  all  now  laid  be- 
fore you.     But,  fay  they,  this  is  an  extraordinary 
Cafe  :  I  do  agree  it  ;  but  becaufe  it  is  an  extraor- 
dinary Cafe,  and  for  the  Safety  of  the  King  and 
Kingdom,  it  is  hi  there  iTiould  be  an  extraordi- 
nary Remedy. 

They  afk.  What  Mifchief  it  would  be  if  this 
Gentleman  fhould  be  left  to  the  ordinary  Courfe 
of  Law  ?  It  hath  been  the  Wifdom  of  all  Ages  to 
make  a  Law,  to  punifh  fuch  as  by  their  Artifice 
v/ould  evade  the  Law.  Here  is  this  Gentleman, 
as  we  fay,  guilty  of  High  Treafon  ;  but  that  wc 
fubmit  to  you. 

This  Gentleman  was  in  the  Profecution  of  the 
Law,  and  might  have  been  tried  in  the  regular 
Way, and  had  the  Witnefles  upon  theirOaths-,  (the 
Grand  Jury  have  found  Billa  Vera  upon  their 
Oaths  ;)  but  we  mufl  appeal  to  a  worthy  Member 
of  the  Houfe  fwho  becaufe  he  was  a  Member  we 
did  not  call  upon  him)  to  give  you  an  Account 
how  he  did  delay  and  protraft  his  Trial  •,  and 
now  they  know  he  can't  be  tried  at  all,  they 
pretend  he  is  willing  to  be  tried  :  And  becaufe 
he  can't  be  tried,  they  would  have  it  as  an  Ar- 
gument that  he  fhould  not  be  punifhed  by  any 
other  Means. 

Sir,  if  fo  notorious  a  Crime  as  this  is,  fhould  be 
committed  againft  the  Body  of  a  Nation,  and  go 
unpunifhed,  either  in  the  common  Courfe,  or  by 
fome  extraordinary  Methods,  the  Nation  would 
be  in  a  doubtful  and  dangerous  Cafe. 

When  this  Houfe  hach  palled  their 
in  this  Matter,  it  will  go  to  another  Place,  where 
it  will  have  another  Examination  ;  and  it  will  have 
that  regular  Confideration  that  all  other  A(fts 
have.  We  are  in  an  extraordinary  Cafe,  and  do 
think,  That  this  extraordinary  Cafe  does  deferve 
an  extraordinary  Punifhment. 

Sir  Bartb.  Shower.  I  beg  Pardon  but  for  one 
Word:  No  Man  does  abhor  fuch  Confults  more 
than  my  felf;  but  I  do  not  think,  that  Difcourfes 
are  fuch  an  Overt-Aft  of  High  Treafon,  as  de- 
ferves  the  Punifhment  of  Death. 


Judgments 


Sir  John  Fenwick  a>id  the  Counfel  withdrew, 
being  withdrawn. 


And 


Admiral  Rnjfel.  I  think  this  may  be  a  proper 
Time  toafk  Queftions:  If  fo,  I  think 
my  felf  enough  concerned  to  trouble 
you  with  one  or  two.  I  think  in  the 
Paper  that  hath  been  read,  I  am 
mentioned   twice.     Thefe    are   the 


MenrhgVcn- 
wick'/  Infor- 
matior.s. 


Que- 
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Quellions  I  defire  to  have  afked,   Wliat  Proof  he 

hach  of  this  ?   Whether  ever  he  faw^ ■.  And, 

what  Proof  he  has  that  I  fent  Captain  Llo)d  over, 
and  that  I  gave  him  a  Lill  of  the  Ships  ?  And 
that  I  faid,  we  could  not  fit  out  thirty  Ships  in 
Mil)?  And  whether  or  no,  fince  this  Revolution, 
he  hath  had  any  Converfation  with  me  ? 

Colonel  Cra-'iJuforJ.  What  that  honourable  Perfon 
fays  calls  me  up  ;  my  Name  is  mentioned  in  Sir 
Jobn  Fenwkk's  Paper ;  I  defire  you  would  afl<  him. 
Why  he  mentioned  me  in  his  Paper,  as  he  hach 
done  ?  And  that  you  would  require  him  to  make 
Proof  of  what  he  fays  in  relation  to  me. 

Colonel  Godfrey.  I  defire  fome  Queftions  may 
be  alked  him  in  relation  to  a  noble  Lord,  my 
Lord  Marlborough :  If  he  be  guilty,  I  would  have 


Jt  known,  and  I  would  as  willingly  have  it  Known 
if  he  be  innocent,  as  I  believe  it  will  fo  appear.  I 
would  have  him  afked.  Whether,  fince  the  Begin- 
ning of  this  War,  or  from  the  Time  of  this  King's 
Landing,  Sir  Jolm  Fenivick  did  ever  fpeak  to  him. 


in  publick  or  private! 
or  receive  any  Meflltge 


Or  ever  did  write  to  him, 
by  Word  of  Mouth,  or 
Letter,  from  my  Lord  Marlborough?  He  fays. 
That  fome  Service  he  had  promifed  King  James, 
inclined  him  to  promife  him  his  Pardon:  I  would 
know  wha  that  Service  was  ?  And  in  relation  to 
his  fending  Lloyd  into  France,  Whether  he  can,  by 
any  Body  elfe,  make  that  appear? 

Colonel  Crawford.  That  Gentleman  hath  put 
me  in  mind  of  one  fhort  Queftion  ;  Whether  ever 
he  converfed  or  fpake  with  me  in  his  Life  ? 

Mr.  Bridges.  Whether  Sir  Jofe  Fenwick  hath  any 
Body  but  himfelf,  to  fupport  the  Hearfay  he  hath 
given  an  Account  of?  And  I  defire  a  Queftion  may 
be  asked  him  on  behalf  of  the  Duke  of  Shrewsbury  ; 
What  Proof  he  has  that  the  Duke  of  Shrewsbury 
came  into  the  Office  ot  Secretary  of  State  again, 
by  the  Operation  and  Confent  of  King  James  ? 

Mr.  Vernon.  I  defire  a  Queftion  may  be  afked 
previous  to  that,  becaufe  'tis  fo  in  Time  ;  How 
he  knows  that  noble  Lord  was  in  Treaty  with 
King  James,  before  he  went  out  of  the  Secretary's 
Office,  when  he  firft  came  there  ? 

Colonel  Granvil.  I  defire  he  may  be  afked,  What 
Proof  he  can  give,  that  my  Lord  Bath  was  to  be- 
tray Plymouth  into  the  Hands  of  King  James,  or 
the  King  of  France ;  and  whatever  elfe  my  Father 
is  accufed  of  in  that  Paper  ? 

Mr.  Harley.  I  humbly  propofe  it  to-you  for  the 
Method  of  your  Proceedings,  fince  you  take  this 
Method,  Whether  it  will  fave  you  Time  for  you 
to  look  upon  that  Paper,  and  aflc  him  as  to  the 
feveral  Parts  of  it,  what  Proof  he  can  make 
of  it.  a-jj3ii 

'  Mr.  How.  I  do  not  oppofe  Sir  7''/w 

Fenwick's  being  examined  to  this  Pa- 
per -,  but  it  might  have  been  more  to 
your  Credit,  if  you  had  examined 
him  before  your  Vote :  But  here 
are  a  great  many  Gentlemen  rife, 
to  afl-c  a  Man  to  that  which  he  does  not  pre- 
tend to  any  Proof  of.  The  beft  Way  for  faving 
your  Time  is,  I  conceive,  to  have  the  feveral 
Parts  of  the  Paper  that  does  concern  thefe  Gentle- 
men read  to  him  ;  and  to  afk  him  upon  what 
Grounds  he  gave  the  King  that  Information.  This 
will  lead  him  into  all  that  he  knows  of  the 
Matter. 

Mr.  Bofcawen.     I  am  not  againft  the  Queftion 
that  is  propofed  laft  ;  but  you  may  afk  him  that 
at  laft.     But  there  is  a  noble  Lord  that  is  refleft- 
VoL.  V. 


A  Vote  made 
a  little  before, 
by  isihich  that 
Paper  -was 
condemned. 


t6 


And  then  you  will 


ed  on  in  that  Paper,  and  that  is  my  Lord  Godo'^ 
phin  ;  I  defire  you  would  pleafe  to  afk  the  fame 
Queftions  as  to  him. 

Lord  Con'wgjby.  J  did  intend  to  take  care  of  my 
Lord  Godolphin  ;  there  is  a  hard  Reflexion  upon 
that  noble  Perfon;  bur,  under  favour,  you  muft, 
I  think,  let  him  know  you  have  fuch  a  Paper  ;  and 
then  afk  him  in  general.  What  Proof  he  has 
the  Particulars  of  that  Paper  ? 
do  Injuftice  to  no  body. 

Mr.  Norris.  There  have  been  feveral  Quefliions 
moved  by  feveral  worthy  Members ;  and,  i  think, 
the  Queftions  ought  to  be  aflced  :  But,  I  think, 
there  is  one  previous  Queftion  to  all  thefe  •,  and 
that  is,  when  you  tdl  him  that  you  have  fuch  a 
Paper,  I  think  the  firft  Queftion  ihould  be.  Whe- 
ther ever  he  delivered  rhofe  Papers  to  the  King  ? 

Sir  R.  DclavaL  I  find  I  am  named  in  that  Paper 
that  Sir  John  Fenwick  hath  given  ;  I  defire  that 
Part  that  relates  to  me  may  be  read  to  him  •,  and 
that  he  may  give  a  Reafon  why  he  hath  laid  fo  of 
me  and  Mr.  KiUigreiv. 

Lord  IFahicn.  There  is  another  mentioneJ,  and 
that  is  Commin;ary  Crawford  ;  I  defire  he  may  be 

afl<ed.  What  Proof  he  hath,  that  he  gave  Mr. 

a  Lift  of  the  Army  ? 

Mr.  Chanc.  of  the  Exchequer.  T  can't  blame  Gen- 
tlemen for  afking  Queftions  that  concern  them  or 
their  Friends :  Some  are  for  reading  of  it  to  him, 
I  am  againft  that :  But  yet  I  would  have  you  to 
enquire  into  this  Paper,  And  being  you  intended 
to  do  it,  it  might  have  been  as  well  enquired  into 
before  Mr.  Dighton  came  latl;  to  him.  I  think  you 
may  put  your  felf  into  an  eafy  Method,  and  avoid 
all  leading  Queftions;  and  afk  him  upon  every 
Name  in  that  Papar,  as  you  come  to  it,  What  he 
knowsof  that  Gentleman?  And  afk  him  no  other 
Queftion. 

Mr.  Smith.  I  was  ftanding  up  to  the  fame  Pur- 
pole :  I  would  not  have  you  to  put  Words  into  his 
Mouth,  nor  let  him  know  by  any  Queftion  what 
Anfwer  he  is  to  make . 

Mr.  Speaker.  Gentlemen,  I  a.m  willino-  to  do 
you  any  Service  I  can  :  but  here  are  long  Informa- 
tions, and  I  never  read  them,  nor  know  the  Con- 
tents of  them,  but  as  they  were  read  at  the  Table. 

Mr.  All.  Gen.  I  think  the  Method  lately  pro- 
pofed wi_ll  fave  you  a  great  deal  of  Time,  and  is 
proper  for  the  Difcovery  of  tha  Truth;'  that  you 
will  name  the  Perfons  to  hini  in  order  as  they 
are  in  the  Paper,  and  afk  Jvim  in  general,  What 
he  knows  of  thof^  Perfons  ?  But  when  you  call 
him  in,  I  am  not  for  afking  him  to  the  particular 
Things  he  hath  laid  againft  them  in  that  Paper; 
becaufe  that  Paper,  though  it  is  und^r  liis  bWn 
Hand,  is  not  his  own  ;  and  if  he  knew  it  then, 
he  knows  it  ftill. 

Colonel  Mordaunt.  I  won't  pretend  to  propofe 
any  Thing,  only  for  the  Shortning  of  your  Time  : 
If  after  you  haveinformed  him  there  is  llich  a  Pa- 
per, that  you  fhould  afk  him.  Whether  he  will 
own  it  ?  And  then.  What  Sort  of  Proof  he  will 
bring  to  prove  it  ?;  You  will  find  he  will  either  tell 
you,  he  will  advife  with  Counfel,  or  whether  he 
will  give  any  Anfwer  at  all.  ■ 

LordC«//5. 1  have  only  one  Queftion  to  be  afked 
Sir  John  Fenwick  y  'tis  not  a  Queftion  that  relates 
to  any  Perfon  named  in  that  Paper.  I  think  there 
is  no  one  Perfon  that  he  hath  named,  but  is  emi- 
nently known  or  believed  to  be  in  the  Jntereft  of 
this  Government  ;  and  none  but  what  are  in  fome 
PoftofTruft,  and  Employment  in  it.  Then,  I 
■•  N  2  think 
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think  it  highly  ttecefiary  to  know.  How  it  comes 
to  pafs  that  he  hath  had  fo  much  Converi'ation 
with  Perfons  of  that  Charafter,  and  none  wich 
thofe  People  that  he  hath  been  feen  daily  to  con- 
verfe  with  ?  And  if  he  hath.  Why  he  hath  not 
difcovered  them,  as  he  hath  done  the  reft  ? 

Mr.  Speaker.  Is  it  your  Pleafure  I  inform  him 
we  have  the  Informations  ? 

Mr.  Palmer.  If  I  am  not  miftaken,  when  you 
firft  called  Sir  John  Feirwick  before  you,  he  referred 
himfelf  to  what  he  had  informed  the  King  -,  and 
referred  himfelf  to  that  Paper,  as  often  as  you 
afked  him  any  Queftions.  And  if  you  afk  him 
general  Queftions,  I  prefume  he  will  give  you  the 
fame  Anfwer :  Therefore,  I  think,  it  may  be  pro- 
per to  afls:  him.  Whether  this  is  the  Paper  that  he 
delivered  in,  or  not  ?  Or  otherwife,  I  doubt,  he 
will  tell  ycu.  He  knows  nothing  but  what  is  in 
that  Paper.  Now,  if  he  refers  to  that  Paper,  you 
may  aflc  him,  if  he  knows  it  again,  if  it  be  Ihewed 
to  him  ? 

Mr.  Sloane.  What  this  Gentleman  has  fa  id,  has 
partly  interrupted  what  I  was  going  to  offer  •,  but 
as  to  what  he  fays.  That  when  he  was  here  before, 
he  referred  to  his  Confeflion  delivered  in  to  the 
King  -,  we  did  not  tell  him  we  knew  of  that :  But 
he  put  it  further.  That  he  was  not  bound  to  ac- 
cufe  himfelf,  and  that  what  he  faid  might  be  gi- 
ven in  Evidence  againft  him  •,  and  fo  far  he  was  in 
the  Right.  For  if  he  knew  of  any  Body  that  was 
concerned  in  a  Confpiracy  againft  the  Govern- 
ment, that  was  Mifprifion  of  Treafon  at  leaft  in 
him.  I  don't  queftion  but  it  was  a  very  mifchie- 
vous  Contrivance ;  but  if  he  fhould  confefs  it,  with- 
out fome  AiTurance  of  being  indemnified ,  he 
proves  himfelf  to  be  guilty  of  it. 

Mr.  Fice  Chamberlain.  You  are  now  upon  the 
Method  of  your  Proceedings.  There  is  great  Su- 
fpicion  whether  this  Paper  be  Sir  John  Fenwick's 
own  or  no.  U  you  wWlttW  Sir  Johv  Fenwick,  that 
in  the  Paper  in  your  Hand  he  hath  laid  Things  to 
the  Charge  of  Perfons  of  Truft,  whom  this  Houfe 
hath  a  good  Opinion  of;  and  that  this  Houfe  de- 
fires  to  know.  What  Ground  he  hath  for  it  ?  If  he 
does  not  think  fit  to  give  you  an  Account  of,  it, 
there  is  an  End  of  your  Enquiry. 

Mr.  Ja?nes  Mouniague.  The  Houfe  fecms  to 
agree,  that  they  will  have  Sir  John  Fenwick  fenr 
for  ia:  j  fuppofe  ypu  will  not  have  the  Counfel, 
nor  Solicitor  by  ;  and  when  he  withdraws,  Idefire 
he  may  be  kept  private,  from  his  Counfel  and  So- 
licitor. '     , 

L,ordCutts.  By  Sir  John  Fenwick's  Behaviour, 
when  he  firft  appeared  at  the  Bar,  and  by  what  he 
faidth^n,  I  believe  Sir  ^fo/;/?  Fenwick  did  tell  you 
to  this  Senfe,  That  he  had  Afl'urance  from  a  noble 
Perfon,  that  what  he  then  faid,  fhould  not  rife 
againft  liim  in  Judgment  •,  and  I  think  he  was 
told.  If  he  dealt  ingerjuoufly,  he  might  expeft 
Favour,  or  to  that  faffed.  I  do*  for  the  faying 
of  Time,  mention  it  to  you,  to  confider  how  fir 
the  Houfe  may  give  him  Security,  that  what  he 
here  fays  fliall  not  rife  up  in  Judgment  againft 
him  ;  and  that  if  Jie  dealt  ingeinuoufly  he  might 
expeftfome  Favour  from  this  Houfe. 

Mr.- Harley.  You  are  upon  the  niceft  Thing,  in 
its  Nature,  that  polTibly  can  come  before  you.  I 
think  before  you  calfhirn  in,  it  ought  to  be  un-i 
derftood  liiat  the  Qiieftions  be  very  plain.  -  ;  . 
Mr.  Manley.  I  think  you  havce  been  well  moved 
from  the  other  Side,  T.hi^t  weflpuld  not  read  this 
Paper  to  Sir  John  Fen^^kk:  And  I  am  of  that  Opi- 


nion from  this  Confidcration,  befides  what  hnth 
been  mentioned  :  We  are  here  in  a  Judicial  Capa- 
city as  well  as  a  Legiflative  ;  and  this  Paper  I  take 
to  be  an  Examination  made  upon  Sir  John  Fonvick  ■■, 
and  as  my  Memory  ferves  me,  fome  Things  he 
fpeaksot  as  Matters  of  Facft,  which  he  does  pofi- 
tively  affert ;  which  being  contained  in  the  lame 
Paper  with  other  Matters  of  Hearfay,  if  you 
ftiouJd  read  that  Paper  to  him,  and  aflc  liim  a 
Queftion,  Whether  that  be  his  Paper  ?  That,  I 
doubt,  will  be  contrary  to  the  Rules  of  Law  :  For 
it  will  be  aftiing.  Whether  this  Information  againft 
himfelf  be  true  or  falfe  ?  And  I  think  it  does  not 
become  the  Dignity  and  Honour  of  this  great  Ai- 
fembly,  to  afk  him  any  Queftions  that  may  make 
him  accufe  himfelf. 

Mr.  Fernon.  I  would  obferve  to  you,  thai  he 
has  not  confidercd  thefetwo  Papers  :  The  firft  of 
thefe  Papers  I  tlunk  the  Bill  refers  to,  and  chat  is 
under  Sir  John  Feniuick's  Hand  :  and  there  he  does 
charge  nothing  at  all  upon  himfelf,  but  it  is  an  Ac- 
culation  upon  the  Perfons  named.  In  ihe  firft  Pa- 
per he  does  fay.   There  was  a  feledl:   Number  to 

manage  the  Affairs   of  Sing  James,  and  — 

was  fent  over,  but  they  are  not  named  -,  and  af- 
terwards he  went  about  to  explain  it  in  the  fe- 
cond  ;  and  the  Bill  referring  only  to  the  firft,  I 
fuppofe  you  will  confine  your  felves  only  to  the 
firft  Paper. 

Mr.  Chancellor  of  the  Exchequer.  I  would  think  of 
fome  Way  to  reconcile  thefe  Things  you  are  go- 
ing upon  :  For  though  Gentlemen  are  in  the  Right 
to  prefs  for  thefe  Queftions  •,  yet  I  do  not  think  it 
the  Bufinefs  before  you.  Therefore  I  think  you 
fhould  acquaint  Sir  John  Fenimk,  that  this  Paper 
hath  been  prefented  to  you,  which  this  Houfe  hath 
thought  falfe  and  fcandalous  :  But  before  he  goes 
away,  this  Houfe  has  a  Mind  to  hear  what  he 
would  fay  to  it ;  and  let  him  fay  what  he  would 
upon  that,  then  you  would  not  leati  him  by  any 
Queftion.  The  firft  Perfon  that  is  named  I  have 
a  great  Refpeft  for,  and  am  as  willing  he  fhould 
be  vindicated  as  any.  The  firft  Queftion  that  you 
afk  him  is.  What  he  knows  of  my  Lord  Godol- 
pbin  ?  But  that  you  fhould  literally  afk  him  Que- 
ffions,  as  the  Paper  ftates  it,  I  don't  think  it  pro- 
per for  this  AfTembly  toaflcv  for  there  are  Fadls 
beyond  the  A&  of  Indemnity,  many  of  them.  Af- 
ter you  have  done  wich  the  Paper,  I  have  fome 
Queftions  co,  afk  him  :  I  take  thefe  Matters  to  be 
falfe  -,  but  I  fhall  have  ibme  Queftions  to  aflc  him 
which  I  believe  will  prove  true. 

Mr.  Bridges.  Before  you  call  in  Sir  John  Fenwick^ 
I  would  ofter  one  Thing  to  your  Confideratlon  ;  I 
think  that  Paper  you  are  upon  is  written  with 
Sir  John  Fenwick's  own  Hand.  Why  may  it  not 
be  fit  for  you  to  afli  Sir  JohLFenwick,^  if  that  be  his 
Hand  ?  ■  m  Ji  jt;-i  ;  lyq 

Members.     No,  no;      -:;"•'"-     •  ^  •,- 

Mr.  Speaker.  Is  it  your  Pleafure  that  Sit  Johu 
Fenwick  he  cuMed  in  hn  jjJi^   ■     -  ■■■ 

; '  \,      .f'l!-    .       ...  ,^!    r.    A:'     <• 

[fFhich  S^ejlion  being  put,  ft-  paffed '  in  the  Afjir  • 
mative.  And  he  was  brought  in  without  bis 
Counfel.']  .  . 


Si..Vi  (.V^t.^-.ii-  vi 
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Mr.  Speaker,  Sir  John  Fenwick,  this  Houfe  does 
underftand  that  you  have  given  in  Informations 
againft  feveral  Perfons  of  great  Quality,  that  have 
been  in  th^;  Government  ;  and  they  do  expeft 
from  you,  that  you  fhould  deal  clearly  and  can- 
didly with  them,  and  give  them  an  Account  of 

what 
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whai'  vou  know  in  relacion  to  thofe  Perfons.  I 
tm  commanded,  in  the  firit  Place,  to  ask  you, 
Wiiat  you  know  of  my  Lord  Godolphin,  in  rela- 
tion to  this  Matter  ? 

Sir  John  Fenv^ick.  I  am  under  a  double  Profe- 
cution  for  my  Life:  Iknownotbur  what  I  fay 
may  turn  to  my  own  Prejudice:  I  hope  the  Houfe 
will  not  think  it  Obftinacy  in  me  ;  and  fince  this 
Houfe  have  done  me  the  Favour  to  hear  me  by 
my  Counfel,  I  hope  they  will  pleafe  to  confider 
what  they  have  faid. 

Mr.  Speaker.  No  doubt  the  Houfe  will  confider 
what  you  have  faid  by  your  Counfel,  that  is,  in 
reference  to  your  own  Defence  ;  but  they  do  ex- 
peft  from  vou,  as  I  told  you  before,  That  you  do 
deal  candidly  with  them  in  what,  you  know  of  this 
Matter. 

Sir  John  Fe;ni-ick.  Sir,  I  am  under  Profecution 
for  my  Life  -,  and,  I  hope,  the  Houfe  will  pleafe 
to  confider.  That  I  know  not  what  Inconveniency 
may  come  upon  me  by  it  •,  and,  T  hope,  the  Houfe 
will  excufe  me,  fori  do  it  not  out  of  Obftinacy, 
but  for  my  own  Prefcrvation. 

Mr.  Speaker.  You  would  dowell  to  advife  your 
felf  well  in  this  Matter  ;  'tis  of  great  Concern- 
ment •,  the  Favour  of  this  Houfe,  ifyoudefcrve 
it,  may  be  of  great  kindnefs  to  you.  I  have  only 
in  Command  to  tell  you,  what  the  Houfe  expect, 
and  you  are  to  confider  how  to  anfwer  it. 

Sir  John  Fenzvick.  I  hope  the  Houfe  will  not  put 
mc  upon  any  thing  that  may  hurt  my  felf  :  I 
fhould  be  forry  to  incur  the  Difpleafure  of  this 
Houfe,  but  I  hope  they  will  confider  my  Con- 
dition ;  and  I  am  fure  the  Juftice  and  Honour  of 
the  Houfe  is  fuch.  That  they  will  not  prefs  any 
Man  to  do  any  Thing  that  may  hurt  himfelf. 
Mr.  Speaker.    Sir,  if  you  pleafe  to  withdraw. 

Jcccrdhigly  Sif  John  Fenwick  "j^itbdreta. 

Lord  Cutts.  I  would  humbly  propofe  fomething 
to  you  to  fave  your  Time,  and  remove  this  Incon- 
veniency. The  Houfe  have  heard  what  Sivjohn 
Fenwick  hy^;  I  can't  but  fay,  that  in  Matters  of 
Blood  we  can't  be  too  tender  ;  but  that  I  would 
propofe  to  you,  if  this  Houfe  approve  of  it,  is 
this  ;  Suppofe  you  wave  the  whole  Matter  to  the 
lall  Moment  of  paffing  your  Bill,  and  then  I  fhall 
have  fomething  more  to  fay  to  you  in  the  Mat- 
ter. 

Mr.  Clerk.  Now  I  think  it  very  proper  for  you 
to  proceed  in  your  legiflative  Capacity.  I  am 
glad  the  Houfe  have  taken  fo  much  Pains  in  the 
Examination  of  the  Matter-,  and  ic  is  no  fmall 
Satisfa<flion  to  me.  That  the  Gentleman  was 
brought  to  the  Bar  upon  this  Enquiry  ;  very 
probable,  another  Time  may  induce  him  more 
to  c;oitiply  than  he  does  at  prefent ;  though,  if 
r  may  fpeak  my  Opinion,  there  is  little  hope 
of  the  Gentleman's  anfwrering  your  Expeclation 
here  :  And  I  think  ihz  firft  thing  you  are  to 
do  now,  is  to  read  your  Bill. 

Mr.  Pultney.  One  of  the  Allegations  of  the  Bill 
is,  Tiiat  his  Trial  was  put  off  upon  feveral  repea- 
tedPretences  of  making  a  ConfelTion.  The  Coun- 
fel for  the  Prifoner  took  Notice,  That  that  Alle- 
gation was  not  proved  :  The  Counfel  for  the  Bill 
told  you.  They  muft  refer  to  a  worthy  Member  of 
this  Houfe,  who  could  prove  it  -,  the  v/orthy 
Member  is  Mr./V/Wiv;.  I  flippofe,  before  you  en- 
ter intoa  Debate,  as  there  will  beatrer  the  fecond 
Reading  of  the  B  U,  Gentlemen  v/ill  defire  to  hsvc 
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all  the  Evidence.  And  I  find  your  Order  is.  That 
Mr.  Vernon  do  give  in  his  Evidence  v/hile  Sir  John 
Fenzvick  k  at  the  Bar;  and  therefore  I  humbly 
move,  That  Sir  John  Fcn-zvick  may  be  called  in 
while  Mr.  Vernon  gives  his  Evidence. 

Mr.  Speaker.  I  fuppofe  ifMr.  Vernon  gives  Evi- 
dence, you  will  call  in  the  Counfel. 

Members^  Yes,   yes. 

Mr.  Speaker.  Pray  then  hear  the  Motion  that 
hath  been  made.  Shall  I  put  the  Queftion,  That 
Sir  John  Fenwick  and  the  Counfel  be  called  in., 
while  Mr.  Vernon  does  give  his  Evidence  ? 

[JVhich  Slnejlion  pajjed  in  the  Ajfir?native  ;  and  Sir 
John  Fenwick,  and  the  Counfel  on  both  Sides, 
zvere  brought  in.  ] 

Mr.  Speaker.  Gentlemen,  you  that  are  of  Coun- 
fel of  both  Sides,  the  Houle,  before  they  proceed 
any  further,  was  willing  to  hear  the  Teftimony 
of  a  v/orthy  Member  of  this  Houfe  which  has  not 
yet  been  given  ;  and  they  are  willing  that  Sir  Jchn 
Feniizick,  and  you,  fhould  be  prefent  while  it  is 
given.  Mr.  Vernon,  will  you  pleafe  to  acquaint 
the  Houfe,  i^c. 

Mr.  Vernon.    If  I  underfland  the  Counfel  for  the 
Bill  aright,   that  which  they  did  appeal  to  me  for, 
was  about  the  protradling  of  Sir  John  Fenzvick's 
Trial,  and  upon  what  pretence  it  was.     The  Ac- 
count, Sir,  that  I  can   give  of  it,   is  this  :  That 
Sir  John  Fenzvick's  Trial  was  put  off,   will  appear 
beft  from  the  frequent  Adjournments  of  the  Sel- 
fions  at  the  Old-Baily  for  fix  or  feven  Weeks  to- 
gether.    For  when  Sir  John  Fenzvick  was  commit- 
ted to  the  Tozver  (which  was,  as  I  take  \t)  on  the 
i()tb  oi' Jnne,  there  was,   I  believe,  a  SelTions  to 
be  held  foon  after  •,  for,  as  I  remember  it,  the  firft 
Application    that  Lady   Mary  Fenzvick  made  for 
putting  off  Sir  John  Fenzvick' s  Trial,  was  upon  the 
30th  of  June  i  and   the  Petition  was.  That  he 
might  have  fome  Friends  come  to  him  to  advife 
him  how  to  make  his  Application  to  the  King: 
On  the  30th  o^June,  or  about  that  time,   my  l^a.- 
dy Mary  Fenzvick  did  firfl  propofe,   Thatfomebo- 
dy  fhould  be  fent  over  from  Sir  John  Fenwick  to  tlie 
King  upon  fome  Matters  of  Importance,  but  did 
not  declare  what  they   were  ;  but  only   that  fhe 
was   told  there  was  fuch  Matters,  and  flie  had  a 
proper  Perfon  to  fend,    and  would  acquaint   the 
Lords  Juftices  with  the   Man,  if  he  might  have 
leave  to  go  :  But  afterwards  my  Lady  Mary  Fen- 
wick faid  flie  could  not  provide  a  Pei  ion  fo  fbon  ; 
and,  I  think,  thesdof/wA',  flie  came  and  offered 
to  go   her  felf,  and  laid,  if  it  was  not  as  much 
for  the  King's  Service,  as  Six  John  Fenwick' s-Benc- 
fit,   fhe  would    not  undertake  the  Jou.mey.     She 
had  leave  to  go,   and  would  have  capitulated,   that 
the  Trial  fhould  be  put  off  ti-lf  fhe  returned  j  but 
the  Lords  fiid,   when  fhe  fhould  return,  would  de- 
pend upon   her  Pleafure  -,  but   they  would  write 
to  the  King  at  the  fame  tirrie,  and  give  notice  of 
her  Intention,  and  that  the  Trial  fhou!d  ndtgo  on 
till  they  had  an  Anfwer  of  their  own  Letter. 

There  was  a  Padage  intheTranfport  Ship  going 
to  Holland,  and  my  Lady  Mary  Fenzvick  defired  to 
fpeak  with  Sir  Jt/w  in  private,  in  Order  to  her 
J<jurney  ;  the  fame  Night  flie  came  back  again, 
and  faid,  flie  had  confidered  of  it,  and  faid,  fhe 
would  not  go-,  and  ieveral  Reafons 'ihe  gave. 
Upon  the  7th  of  J:t'^  there  was  a  noble  Lord  that 
was  in  the  Commiflion  for  the  Adminiftfation  of 
the  Government,'  faid.  he  had  h.ld  a.n  Application 
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tnadetohim  from  another  noble  Peer,  my  Lord 
Cnrli/k,  who  dcfired  that  he  would  go  to  Sir  John 
Fenwkk,  for  he  had  been  very  earneft  to  fpeak 
with  him.  That  noble  Lord  did  acquaint  the 
Lords  luftices  with  it,  who  acquielced  in  what 
he  thought  fit  to  do  in  the  Matter. 

He  went  the  lame  Day  to  Sir  John  FdJiiukk,  and 
the  next  Day  the  Lords  Jultices  met  again  ;  he 
then  told  he  had  been  with  Sir  Joh>i  Fenwick,  and 
that  Sir  John  Fciiwick  had  told  him,  he  had  fent 
to  the  King  ;  for  he  did  not  allow  it  fliould  be 
otherwiie  communicated.  My  Lords  then  thought 
it  was  fit  to  llay  for  the  King's  Anfwer.  This 
was  the  7th  of  July  ;  and  by  what  Accident  I  know 
not,  but  no  manner  of  Account  came  till  the  7th 
of  Augiij},  that  the  Letter  was  received  i  but  the 
7th  of  Jugujl,  the  Letter  was  acknowledged  to 
be  receivecl  ;  and  the  Anfwer  that  then  came  to 
ir,  was.  That  the  King  had  not  received  any  great 
Satisfaftion  by  the  Mellage  ;  (I  know  not  what  it 
•was)  but  that  Sir  John  Feinvick  Ihould  be  tried  ; 
but  v/ichal,  that  noble  Lord  acquainted  my  Lords 
Juftices,  I'hat  the  King  was  pleafed  to  write  to 
nim,  That  what  Siv  John  Fenvjickhid  to  lay  fliould 
be  fent  him  in  Writing.  It  happened  at  that  time, 
that  the  Judges  were  upon  their  Circuit  -,  and 
there  being  the  King's  Direftions  to  receive  what 
Sir  John  Femrirk  had  to  lay,  in  Writing;  that 
noble  Lord  did  undertake  to  go  again  to  Sir  Jo^w 
Fenioick  ;  and,  I  fuppofe,  he  did  receive  Ibmething 
from  Sir  John  Fcn-ivick,  which  he  lent  to  the  King : 
When  the  Anfwer  to  that  came,  it  was  in  Septem- 
her,  and  that  noble  Lord  was  at  the  Bath  ;  and  lo 

it  required  a  little  time Why  then  it  appeared. 

That  the  King's  Diredion  was.  That  what  Sir 
Jcbn  Fenwick  had  fent  to  the  King,  he  Ihould  prove 
it  -,  and  he  fliould  likewife  fhew  his  Ingenuity  in 
Confeffing  what  he  knew  of  any  other  Defigns 
a<^ainft  the  Government :  And  the  loth  o^Septejn- 
bcr,  as  I  take  it,  I  was  directed  to  go  to  Sir  John 
Fenimck,  who  was  then  in  the  TclU'cI-,  and  to 
acquaint  him  with  this  Melfage  from  my  Lords 
Juftices.  Sir  John  Fenwick's  Anfwer  wilS,  That  he 
had  no  more  to  fay,  or  lome  Words  to  that  effeft  ; 
and  then  he  mult  prepare  for  his  Defence  as  well 
as  he  could;  but  if  he  could  fpeak  with  that  no- 
ble Lord,  he  fliould  be  glad  to  do  it  ;  but  he  was 
not  come  from  the  Bath,  and  Direftion  was  then 
given  for  his  Trial.  Again  in  the  mean  time  that 
noble  Lord  did  come,  and  he  did  go  to  Sir  John 
Fcinuuk,  and  he  brought  an  Account  from  him. 
That  Sir  John  Fcnzvkk  would  prove  to  the  King, 
and  make  out  what  he  had  faid  ;  and  was  ready 
to  give  the  Lords  Juftices  Satisfaftion :  And  upon 
that,  I  was  fent  to  Sir  John  Fenwick  ;  I  carry'd  the 
MelTage  in  Writing,  which  you  may  fee  when  you 
pleafe  ;  and  it  was  to  ask  him.  Whether  he  was 
willing  to  make  out  by  Proof,  what  he  had  already 
laid  to  the  King  ;  and  whether  he  was  ready,  in 
Compliance  with  the  King's  Direftions,  to  give  the 
Lords  an  Account  of  what  he  knew  of  any  Defign 
againft  the  Government  ?  I  carry'd  Sir  John  Fen- 
tc'/r,^  this  MelTagc,  and  he  returned  an  Anfwer  in 
Writing,  That  he  was  ready  to  make  out  to  the 
King  what  he  faid,  and  would  acquaint  the  Lords 
with  all  the  Matter,  that  he  had  not  obferved  to  the 
King  ;  ('his  Arraignment  was  then  to  have  come 
on  tiie  17th)  but  he  did  diftate  a  Paper  which  was 
brought  to  the  Lords,  which  they  thought  fit  to 
be  fent  to  the  King  ;  and  the  Trial  was  put  oft' as 
to  that  time  ;  And  before  an  Anfwer  from  the 
King  came,  it  was  (I  believe)  the  beginning  of 
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Otloher :  And  this  is  the  Account  I  have  to  give 
you. 

Mr.  Speaker.  Gentlemen,  you  confider  that  this 
Evidtince  is  given,  with  Relation  to  that  part  of 
the  Bill,  that  lets  forth,  \\o'w  SivcJohnFenwickhA^ 
delay 'd  his  Tiial  by  Ofters  of  Confefilon.  You 
have  heard  what  the  Evidence  is  ;  if  you  have  any- 
thing to  obferveas  to  that  Point,  you  may  fpeak 
before  you  withdraw. 

Sir  Fho.  Powys,  As  to  this  Matter,  I  can  only 
fay.  That  in  it  felf  at  leaft,  according  to  our 
Rules  of  Law,  it  is  not,  in  any  degree,  Trea- 
fon  :  What  you  will  conftrue  it  to  be,  I  can't 
tell.  We  think  it  is  only  what  is  very  ufual 
when  Perfons  are  under  an  Acculation  ;  they 
will  put  oft"  their  Trial  as  Jong  as  they  can  : 
Perhaps  their  Witnefles  may  be  out  of  the  way, 
or  ibmething  elfe  may  be  the  Reafon  of  it,  and 
it  does  not  carry  any  Crime  in  it  felf ;  at  leaft, 
not  of  the  Nature  that  this  Bill  is  of. 

Sir  Barih.  Shower.  We  do  think,  with  Submif- 
fion,  that,  Confidering  the  Nature  of  the  Bill,  and 
the  particular  Cafe  of  Sir  John  Fenwick,  will  (in 
fome  meafure)  anfwer  this  Fad:  :  I  take  this 
ftngly  in  it  felf,  as  it  hath  been  obferved,  not 
to  confift  with  Honour  ;  but  it  does  not  import 
a  Crime,  for  any  Man  to  ufe  little  Infinuations 
to  put  off"  his  Trial  :  but,  fuppofe  it  was  un- 
lawful ,  or  that  which  they  call  prevaricating  ; 
I  hope  it  is  far  from  making  him  guilty  of 
High  Treafon,  which  is  the  greateft  Crime  this 
Bftl  defigns  to  pafs  Sentence  for  ;  and,  I  hope, 
you  will  confider,  if  it  be  an  Offence,  'tis  fo 
at  Common  Law;  and  the  fame  Evidence  will 
prevail  to  bring  Sir  John  Fenwick  to  condign 
Punifhment  by  the  common  Methods.  And  if 
it  be  no  Offence,  I  hope  you  will  not  by  a 
Law  make  it  an  Offence,  fo  as  to  inflift  the 
greateft  Punifhment  for  this  Artifice. 

Mr.  Speaker.  Mr.  Serjeant  Gould,  Have  you 
any  thing  to  fay  ? 

Mr.  Serj.  Gould.     No,  Mr.  Speaker, 

Mr.  Speaker.     Then  withdraw. 

And  being  withdrawn, 

Mr.  Sloatie.  I  propofe  it  to  you.  Whether,  if  the 
Paper  be  Evidence,  it  fhould  not  be  read  in  the 
Prefence  of  the  Pnfoner  ? 

Members.     No,  no. 

Then  the  ^lejlion  was  put  for  Candles,  which  pajfed 
in  the  Ajjir7native,  and  they  were  brought  in. 

Ordered,  That  the  Coiinfel  be  difcharged  an^  fur- 
ther Attendance  at  this  time. 

Mr.  Methwen.  There  can  be  no  Debate  previ- 
ous to  the  reading  of  your  Bill.  I  defire  the  Or- 
der of  the  Day  may  be  read. 

Accordingly  the  Order  of  the  Day  for  reading  of 
the  Bill  afecond  Tune,  was  read  by  the  Clerk. 

Then  the  Bill  was  read  a  fecond  Ti?ne  by  the  Clerk. 

And  being  afterwards  opened  by  Mr.  Speaker,  and 
Mr.  Speaker  having  expeotedfor  fome  Time,  and 
no  Member  rifing  up  to  fpeak : 

Mr.  Speaker.  Shall  I  put  you  the  Queftion  of 
Commitment? 

Sir 
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Sir  7ho.  Dyke.     Sir,  I  hope  you  will  not  put  the 
Queftion  of  Commitmenc  nil  fome  Exception  is 
made  to  the  Bill ;  I  am   fure  it   is  as  liable  to 
Exceptions  as  any  Bill  that  hath  been  brought  in 
a  great  while  :  'Tis  a  tender  Subjecfl  to  fpeak  of, 
the  Pretence  of  the  Bill    being  for  the  Prefer- 
vation  of  the  King  and  Government  :  and  if  I 
thought  it  was  really  fo,  I  fhould  be  heartily  for 
it  ;  for  I  think  there  is  no  Comparifon  between 
the  Value  of  the  King's  Life,  and  that  of  private 
Perfons :  But  that  hath  been  often  faid,  but  not 
proved;   therefore,  I   think,   I   may  tell  you  my 
Reafons  why  I  am  againft  the  Bill.'    That  the 
Parliament  hath   a   Power  to  make  fuch  a  Eaw, 
is  agreed  •,   but  I   think   it  ought  not  to   be  ufed 
but  upon  extraordinary   Occafions,   when  great 
Perfons  are  concerned,   that  can't  be   otherwife 
brought  to  Juflice,  and  when  Crimes  do  not  fall 
tinder  the  Denomination   of  the  Law,  which  is 
not  the   prefent  Cafe.      This    Cafe  is.    That  a 
Gentleman   is  charged    with   Treafon ;    and  'tis 
proved  but  by  one  Witnefs  ;  though  the  Counfel 
did  fay.    That  a   Confult  to  levy  War  was  not 
Treafon.     Now  either  it  will  not  be  the  Crime 
that  is  alledged,  or  it  is  not  proved.     Here  you 
are  Judges,  Profecutors,  WitnefTes  and  Jury  :  I 
■would  know  in  what  Country  it  is  fo  ?  Befides, 
the  WitnefTes  are  produced  here,  and  not  fworn; 
and  upon  the  whole,    there  is   but   one  Witnefs. 
Sir,  I  am  againft  the  Bill,  and  againft  it  as  being 
of  dangerous  Confequence. 

Mr.  Pultney.  This  Matter  before  you  is  of 
fuch  a  Nature,  that  as  a  Debate  is  rifing  upon 
it,  I  hope  all  Gentlemen  will  hear  one  another 
with  the  greatefl:  Attention  that  may  be. 

The  worthy  Member  admits  you  have  a  Pow- 
er to  pafs  the  Bill,  and  I  do  not  find  that  con- 
tefted  by  any  Body  -,  though  (with  SubmilTion) 
the  latter  part  of  what  he  faid,  contradidted  what 
he  admitted  at  firft  •,  but  fince  that  is  fo  much 
agreed,  I  fhall  fay  but  little  to  it,  and  that  is 
this,  That  without  fuch  a  Power  as  this,  any 
Government  would  be  imperfed,  and  would  want 
a  fufficient  Power  for  its  own  Prefervation,  upon 
extraordinary  Occafions.  You  have  been  told, 
this  hath  been  an  untrodden  Path  ;  but,  I  believe. 
Gentlemen  are  pretty  well  fatisfied  it  hath  not 
been  fo  untrodden,  and  many  Precedents  of  that 
kind  have  been  quoted ;  and  the  Counfel  againft  the 
Bill  have  admitted.  That  there  have  been  frequent 
Precedents.  An  Objeftion  hath  been  made  to 
fome  of  them.  That  they  were  made  in  ill  Reigns  ; 
but  I  take  it  to  be  no  Objeftion,  That  the  Pre- 
cedent was  made  at  one  Time  or  another,  fince 
'tis  agreed,  that  we  have  fuch  a  Power,  and  that 
that  Power  hath  been  executed. 

The  chief  Matter  before  you  is.  Whether  in 
the  prefent  Cafe,  there  is  fufficient  Ground  for 
you  to  exert  that  Power  ?    And  upon  that,  give 
me  leave  to  obferve  the  Nature  of  the  Crime  of 
this  Gentleman,  and  the  Evidence  that  hath  been 
brought  to  prove    him   guilty    of  that  Crime. 
His  Crime  is  High  Treafon,   the  higheft  Crime 
in  the  Law  :  'Tis  for  confpiring  the  Deftruclion 
of  the  King,  and  the  Overthrowing  of  the  Go- 
vernment.    The  Overt-Adl  which  the  Bill  tells 
you  (and  which  is  mentioned  in  the  Indiftmentj 
is  his  inviting  in  a  French  Force,  in  order  to  ac- 
complifli  his  Defign.     If  this  Crime  would  admit 
of  Aggravation,    fome  other    Parts   of  the  Bill 
would  aggravate  it  -,  but  I  think  it  will  admit  of 
none.     The  Counfel  at  the  Bar  made  a  Doubt,, 
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Whether  or  no,  that  which  was  laid  In  the  In- 
diftment,  did  amount  to  a  fufficient  Overt-Aftof 
High-Treafon  ;  And  his  Argument  he  drew  from 
a  Book  that  hath  been  put  out  by  a  learned  Gentle- 
man of  the  Houfe  -,  but  the  Gentleman  could 
eafily  haveanfwered  himfelf -,  and,  I  prefume,  did 
not  fpeak  his  own  Opinion.  For  that  Gentle- 
man did  write  a  Book,  called.  His  Maj-Jly  ami  Go- 
vernment vindicated  :  By  which  he  endeavoured  to 
overthrow  the  Arguments  in  the  other  Book  of 
the  other  Gentleman. 

As  to  the  Proof  before  you,  you  have  had  the 
Teftimony  of  Mr.  Porter,  whofe  Evidence  hath 
been  juftified  by  thefeveral  Conviftions  grounded 
upon  it ;  and  by  the  Confeffion  of  feveral  Gentle- 
men, that  have  owned  the  Fad  at  the  very  Time 
when  they  have  been  going  out  of  the  World  . 
And  there  hath  been  no  Evidence  brought  by  the 
Prifoner  at  the  Bar,  that  fliould  invalidate  the  Te- 
ftimony of  this  Gentleman.     And  fo  (with  Sub- 
miftlon)  you  have  one  undoubted  Evidence,  that 
doeschargethe  Prifoner  with  the  Faft  mentioned 
in  the  Bill  :  You  have  other  Proof  that  does  not 
come  up  within  the  Letter  of  the  Law  -,  but  you 
have  ftrong  circumftantial  Proof,  that  every  Gen- 
tleman will  apply  to  his  Confcience  in  the  Judg- 
ment he  fhall  give  in  this  Matter.     One  of  the  Al- 
legations in  the  Bill  is.  That  he  did,  by  repeated 
Promifesof  makinga  Confeffion,   from   Time  to 
lime,  gain  a  Delay  of  his  Trial.     It  is  a  great 
Prefumption,  that  That  was  in  order  to  a  Defign 
that  he  had  offeducing  Mr.  Goodman,  that  was  one 
of  the  Witnefi'es  -,  for  it  was  obferved   to  you, 
what  Praftice  there  was  in  the  Cafe,  with  the 
other  Evidence,  Mr.  Porter. 

Sir,  Gentlemen  have  objefted  the  Confequences 
of  making  a  Precedent :  You  were  very  well  told 
by  a  worthy  Gentleman  that  fpoke  the  other  Day, 
near  the  Place  where  I  am,  That  in  the  Cafe  of 
a  good  Parliament,  'tis  not  to  be  imagined  that 
they  will  make  ufe  of  this  Precedent,  but  upon  as 
good  a  Ground  as  you  have  now  -,  and  an  ill  Par- 
liament, they  will  have  the  fame  Reafon,  for  they 
will  copy  after  the  fame  Precedents  that  have  been 
made  before,  and  will  not  ftick  at  doing  of  it. 

Befides,  let  Gentlemen  confider  the  Way  of 
Arguing:  I  have  a  Power  todofuch  aThing,  and 
yet  if  I  have  fuch  a  Ground  as  is  fufficient,  I  Ihall 
not  make  ufe  of  it :  To  fay  you  have  a  Power,  but 
fhall  not  exert  it,  is  as  good  as  to  fay,  you  have 
no  Power  at  all. 

There  were  fome  Precedents  cited  by  a  learned 
Gentleman   that  fpoke  againft  the  Bill,   and   he 
particularly  quoted  thatofmy  Lord  Strafford;  and 
the  Adl  of  Parliament  that  repeals  that  Attainder, 
was  in  Part  read  to  you  :  But,  Sir,  the  Reafons 
given  in  that  Bill  of  Repeal  of  my  Lord  Strafford's 
Attainder,  are.   That  it  was  obtained  in  a  tumul- 
tuous Manner,  which   influenced  the  Parliament 
in  doing  of  it  ;  and  that  it  pafTed  in  the  Houfe  of 
Lords,  when  moftof  the  Lords  were  abfent :  And 
atlaft,   the  King,  when  he  gave   his  Confent,   by 
Commiffion,   tothePaffing  of  the  Bill,  it  was  with 
great  Relu(flancy.     'Tis  certain,  all  thefc  are  Rea- 
fons that  are  given  ;  but  there  is  not  One  that 
queilions  the  Pari  lament's  Power  of  doing  it ;  tho' 
upon  theTrial,  Gentlemen  may  remember,  there 
was  a  Doubt  in  the  Law,  Whether  the  Evidence 
was  fufficient. 

Sir,  It  harh  been  urged  to  you,  of  what  ill  Con- 
fequence it  would  be,  and  how  much  Injuftice,  ta 
make  a  Law  to  punifti  a  Man  ex  pjl  fa^o;  but 
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declare   That  to  be  a     Witnefs  ;  the  next  Evidence,    was  the  Confeflion 


jr.  /C  r 

':hat  the  Parliament  may 
Crime,  which  was  not  fo  before,  no  Body  doubts  -, 
and  without  that,  the  Claufe  in  the  25th  of 
El  III.  fignifies  nothing;  and  I  don't  imagme  it 
is  a  greater  Injuftice  to  fupply  in  Point  ot  Form, 
as  ttrMatter  of  Evidence,  when  the  Fail  commit- 
ted by  the  Prifoner,  wasagainfta  known  Law, 
at  the  Time  when  it  was  committed  :  And  the 
rather,  if  I  think  that  Defect;  of  Form  in  the 
Courts  below,  was  occafioned  by 
'Tis  a  Matter  of  Blood,  'tis  true  -, 
aim  at  this  Gentleman's  Life  in  it  •, 

ters,   to  bring  to  pafs  this  great  Defign  \  therefore, 
all  I  propofe  by  it,  is  to  get  his  ConfefHon,  which 
■   ■    '        ■     '    'f  the  other 


legal  Evidence 
would  not  be  admitted 


the  Prifoner. 
but  I  do  not 
but  any  Man 
uft  believe  he  mAifh  be  concerned  in  great  Mat- 


think  we 
I  do  think  here  is  good 
refpedl  to  my  fclf)  to 
Crime.     I  do  think,  if 


m  all  Probability  we  might  have  had,   1 
Witnefs  had  remained  here. 

Sir,  upon  the  whole  Matter,  I   do 
have  Power  to  do  this  : 
Evidence  (I  Ipeak  with 
think  him  guilty   of  this 

this  Bill  does  mifcarry,  there  is  the  greateil  Blow 
that  can  be  given  to  your  Conllitution.  _  And  give 
me  leave  to  afe  this  Expreffion  ;  I  think,  it  this 
Bill  mifcarry,  it  not  only  turns  this  Plot  upon  you, 
but  makes  it  impoffible  ever  to  come  to  the  Depth 
of  any  other:  and  for  thefe  Reafons,  I  am  for 
committing  of  this  Bill. 

Mr.  Newforl.  Sir,  I  am  unwilliug  to  trouble 
you  at  any  Time,  but  more  efpecially  at  this 
Tune,  when  I  am  afraid  I  am  like  to  fpeak  againft 
the  Opinion  of  the  Majority  of  the  Houfe  •,  for  I 
fee  Gentlemen  are  in  great  hafte  for  the  Commit- 
ment of  this  Bill. 

Sir,  in  this  Matter  I  look  upon  my  felf,  as  every 
Gentleman  here,  to  be  a  Judge  •■>  and  therefore, 
T  will  in   this  Cafe,  as  in  all  others,  go  according 
to  the  Diftates  of  my  own  Confcience  :  I  mufl 
be  flived  by   my  own  Faith,  and  never  will  pin 
my  Faith  upon  another  Man's  Sleeve  :  Perhaps  it 
may  be  a  Weaknefs  in  my   Nature,  that  I   am 
very  tender  in  the  Matter  of  Blood  ;  but  I  hope 
Gentlemen   will  not    be    in    fo    much    hafte  to 
commit  the  Bill  ;  for  Ve  morte  hominis,  nulla  eft 
cunthitio  longa.     A   Gentleman  below  faid,    the 
other  Day,    it  was  pofTible  in  his  own  private 
Opinion,  he  might  believe  the  Priibner  guilty  ; 
and    fome    notice  was    taken   of  thole  Words : 
But,  Sir,  I  would  put  a  Cafe  for  Argument's  fake, 
and  would  have   it  taken   no  otherwife  •,   and  I 
would  go  a  little  farther   than   that  honourable 
Gentleman  ,  andfuppofe  that  I  knew,  of  my  own 
private   Knowledge,  that  Sir  John  Fcnwiik  was 
guilty  •,  yet.  Sir,  with  humble  SubmifTion,  as  a 
Judge,  I  do  not  think  it  ought  to  weigh  one  Way 
or  another  v.'ith  me ;  and  I  will  give  you  my  Rea- 
fon  for  it  ;  for  as  a  Judge,  I  am 
to  my  judicial  Knowledge,   and 
my  private  Knowledge.     'Tis  a  Maxim,  Nilre- 
fett  quid iiotal  Judex,  Ji  non  notat  forma  judicii ;  and 
it  puts  me  in  Mind  of  a  Cafe  in  H.  IV's  Reign  : 
TwoMen  travelled  together,  and  one  killed  the 
other,  and  the  Judge  law  it :  Afterwards  that  Judge 
went  the  fame  Circuit,  and  an  innocent  Man  came 
to  be  tried  before  him  for  it ;  and  yet  the  Judge, 
in  that  Cafe,  was  obliged  to  go   according  to  his 
judicial  Knowledge  -,  all  the  Judge  could  do  (the 
Man  being  found  guilty)  in  that    Cafe,  fays  the 
Book,  was,  to  relpit  the  Judgment  and  Fxccuti- 
on,  and  to  make  application  to  the  King  for  the 
poor  Man's  Pardon. 

The  Evidence  that  is  produced,  is  firft  a  living 
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of  Goodman,  taken  before  a  Juftice  of  Peace  -,  for 
that,  truly  I  did  not  think   yellerday,  it  was  a 
I  am  fure  in  a  Court  of  Law,  it 
not  be  admitted  ;  but  the  Houle  was  pleat- 
ed to  read  it,  and  Gentlemen,  when  they  prefTed 
it,  told  us.  Read  it,  valeai  quantum  valere  foteft. 
Then  if  you  ftrike  this  Paper  out  of   the  Cafe, 
with  humble  Submifllon,  there  is  nothing  left  but 
the  Teftimony  of  Capt.   Porter  ;  and  fo  then   in 
that  Cafe,   you  have  but  one  W^itnefs.     It  would 
feem  a  little  ftrange,  that  the  Commons  of  En- 
gland, that  lately  were  fo  very  careful  of  the  Lives 
of  the  Subjeft,  and  were  fo  defirous  of  pafTmg  a 
Bill,  that  did  provide.  That  \vhere  there  were  two 
Species  of  Treafon  in  one  Indici:menr,  and  one 
Witnefs  to  one  Species,  and  another  Witnefs  to 
another  Species,  that   That  fhould  not  be  good 
Evidence  to  convift  a  Pcrfon  of  High  Treafon  -, 
that  they  fhould  be  attainting  a  Man  for  Trea- 
fon upon  one  Tingle  Evidence  !    Surely   they  will 
fay,  we  have  mightily  changed  our  Opinions  fince 
laft  SelTions.     1  Ipeak  not  this  upon  the  Account 
of  Siv  John  Fen-wick  ;  I  know  him  not,   though  I 
am  not  a  Stranger  to    his  Character,  and  I  hear 
that  is  none  of  the  beft  :  I  fpeak  it  as  it  may  be  my 
Cafe,  or  any  Man's  whatfoever.     God  knows,  we 
Jive  in  an  unfettled  Time,  and  how  foon  a  Prece- 
dent of  this  Nature  may  turn  upon  any  Man  what- 
foever. 

Amongfl  the  great  Irregularities  committed  in 
the  late  Reign,  I  thought  that  of  Mr.  Algernon 
Sidney,  one  of  the  greateil  Strains  I  faw  in  Weftmin- 
fter  Hall ;  for  there  was  my  Lord  Howard  a  Wit- 
nefs againft  him,  and  the  next  Evidence  was  a 
Book  that  he  had  wrote  againft  Sir  Robert  Filmorey 
which,  I  think,  is  printed  fince  this  Revolution, 
and  I  have  it  in  my  Study  ;  and  I  hope,  I  fliall  not 
be  hanged  for  it.  That  was  conftrued  to  be  cal- 
culated for  a  Treafon  that  had  not  been  commit- 
ted above  two  Months,  and  was  the  fecond  Wit- 
nefs to  convi6t  him;  but  that  Attainder  was  re- 
verfed,  and  it  was  fit  it  fhould  be  fo  -,  for  I  thought: 
it  a  hard  Strain  to  convid  him  upon  that  Evi- 
dence. 

I  am  very  forry  this  Bill  is  brought  into  this 
Houfe  -,  nor  can  I  imagine,  after  all  that  hath  been 
faid  by  the  learned  Gentleman,  why  this  Man  was 
not  tried  when  there  were  two  pofitive  Witnef- 
fes  againft  him.  All  the  Reafon  this  Gentleman 
has  told  you,  is.  That  he  promifed  to  make  an 
ingenuous  ConfelTion  :  But  any  Man  might  have 
eafily  feen  through  this   ConfelTion,  That  it  was 


to  go  according 
not  according  to 


only  an  Artifice  to  abufe  the  King's  beft  Friends; 
nay,  the  rather,  when  this  Gentleman's  Brother 
had  ferved  this  very  Government,  but  two  or 
three  Years  ago,  the  ftme  Trick.  We  know  my 
Lord  Frefton  was  attainted  of  High  Treafon,  and 
then  he  muft  do  fomcthing  for  his  Pardon  ;  and 
he  made  an  ingenuous  Confeflion,  as  he  called  it, 
whereby  he  accufed  moft  of  the  great  Men  -,  and 
when  he  had  a  Pardon,  though  his  ConfelTion  was 
under  his  own  Hand,  and  delivered  to  the  King, 
he  denied  every  Word  of  it  ;  and  what  he  told, 
wastofavehis  own  Life.  My  Neighbour  cited 
you  feveral  Precedents ;  I  have  looked  into  a  great 
many  of  them,  they  are  mentioned  in  RuJ/jwortlfs 
Collegians,  in  the  great  Argument  that  Mr.  St.John 
made  for  palling  the  Bill  againft  myLord5/r^/- 
ford  ;  and  as  to  thole  Precedents,  all  I  can  fay,  is, 
I  could  not  have  come  up  to  them,  if  I  had  lived 
in  thofe  Times.      The  laft  Precedent  was  of  a 
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Cook  that  put  Foifon  into  the  Pot  of  the  Bifhop 
oi  Rocbeftrr :  And  what  did  they  do?  They  did 
cnacft,  that  he  fiiould  be  boiled  alive.  I  have  a 
oreat  Honour  for  the  prefenr  Bifhop  •,  but  if  it  had 
happened  in  his  Family,  I  fhould  hardly  have  con- 
fented  to  the  like.  Judicancltim  eft  legibus  non  Ex- 
emplis.  I  fhould  be  glad  this  Gentleman  might 
fuffer  his  due  Punifhment  ;  but  lam  not,  by  any 
means,  fiiiisfied  in  the  pafling  of  this  Bill  :  And 
as  to  what  Gentlemen  fay  is  the  Reafon  why 
th's  Man  was  not  tried,  becaufe  it  was  thought 
he  would  have  made  an  ingenuous  Confeffion  ;  Sir, 


nation  is  to  the  lame  Purpofe  •,;  That  they  met  in 
Li'ads?:-hdll~j}rr:dt,  and  confulted  how  to  bring  King 
James  back  again  ;  and  the  only  Method  they 
could  think  of,  was  to  fend  Cbamock  over  to  King 
Janies,  that  he  might  prevail  with  the  FrencbK'mg 
to  fend  them  loooo  Men,  and  they  would  meet 
him  here  with  2000  Horfe  -,  and  for  what  Pur- 
pofe  was  this  ^  It  was  to  bring  back  King  James 
again.  I  would  be  glad  to  hear  if  thofe  Gentle- 
men that  were  at  the  Bar,  or  any  Body  elfc,  could 
iay  this  was  any  Thing  elfe  but  a  Defign  to  depofe 
JVilliam  :    And    they  can't    fhew    me   one 


King 


if  they  have  made  any  Miftake,  I  will  not  help  it     Lawyer's  Opinion,  but  that  defigning  to  deoo 


by  the  paffing  this  Bill  of  Attainder.  1  aflc  your 
Pardon  for  troubling  you  fo  long:  I  am  a  Judge 
in  this  Matter,  and  ought  to  deliver  my  Opinion. 
I  hope  no  Man  doubts  but  I  am  as  zealous  for  this 
Government  as  any  Man  whatfoever;  but  let  what 
will  come  of  it,  I  can't  give  my  Vote  for  pafTmg 
of  this  Bill. 

Mr.  Sol.  Gen.  This  is  a  Bill  for  Attainting  Sir 
Job"  Fenwick  of  High  Treafon  :  'Tis  the  greateft 
Crime  we  know  in  the  Law  ;  and,  I  think,  the 
greateft  Crime  known  in  a  Government.  It  is  much 
greater  than  Murder,  or  any  Thing  elfe  ;  becaufe 
it  fubverts  the  Government,  and  the  Law  where- 
by thcfe  Crimes  are  punifhed  ;  and  Perfons  fliould 
be  deterred  from  committing  thefe  Crimes. 

It  hath  been  made  a  Queftion  by  the  Gentle- 
men at  the  Bar  (I  think  Two  of  them)  Whether 
this  Matter  that  Sir  Jobn  Fetrzaick  is  indidled  and 
accufed  of,  is  High  Treafon  or  not?  I  muft  con- 
fcfs  I  heard  fomething  of  it  without  Doors  ;  and 
that  they  would  make  it  out.    That  if  he  was 


le 
imagining  the  Death 


the  King,  was  ever  called 

of  the  King,  within  the  Statute  of  25  Edw.  III. 
The  firft  Refolution  of  this  Matter  was  pretty 
early  •,  I  think  it  was  H.  IVth's  Time,  and  that 
was  pretending  Richardll.  was  alive,  and  that  he 
was  the  lawful  King  :  So  that  the  Matter  is  Trea- 
fon, as  it  is  charged  in  the  Indicftment. 

Then,  as  to  the  Precedent,  That  'tis  an  ill  Pre- 
cedent i  I  muft  confefs  I  am  not  afraid  of  a  Pre- 
cedent of  this  Kind  :  I  fhould  be  glad  if  thefe 
Gentlemen  fhould  turn  back,  and  fee  how  many 
Attainders  have  been  by  Aft  of  Parliament.  But 
I  dare  fay,  there  have  been  more  Men  deftroy'd 
by  the  irregular  Judgment  of  a  CommifTion  of 
Oyer  and  Termi'ier,  than  by  all  the  Afts  of  Parlia- 
ment, whether  legal  or  illegal. 

As  to  what  they  fiy  of  my  Lord  Coke,  v/ho 
mentions  the  Attainder  of  my  Lord  Crom-u;cl,  and 
Sir  J.  Mortimer  ;  the  Gentleman  pretends  to  re- 
peat my  Lord  Cokeys  Words  at  large,  but  he  did 
not  deal  fo  well  as  he  ought  to  do  by  you  •■,  for  he 
guilty  of  the  Matter  charged,  it  was  not  High  fhould  have  told  you  all  my  Lord  Coke  tells  you  ; 
Treafon.  I  thought  it  fomcwhat  a  bold  Matter,  That  Cromzvel  was  never  brought  to  anfwer,  ne- 
but  did  not  think  they  would  have  undertaken  it  ver  permitted  to  fay  any  Thing  for  himfelf,  nei- 
in  this  Place,  though  they  might  have  pretended  thcr  in  Parliament,  nor  where  he  was.  Now, 
fome  Flaw  in  the  Indidlment :  But  it  feems  they  pray  Sir, is  this  the prefent Cafe?  Hath  not  Siryc/j/j 
have  the  Authority  of  a  good  Lawyer  in  it  -,  and  Fenwick  been  heard  by  you  ?  I  would  be  glad  that 
they  have  quoted  one  learned  Author,    as  they     Gentleman,  or  any  Body  could  fliew  me,  that  any 


pleafe  to  call  him,  though  I  take  that  for  a  great 
Compliment:  I  believe  they  may  mean  my  felf ; 
and  they  have  done  me  fome  Honour  -,  for  they 
fay,  my  Lord  Chief  Juftice  Hales  was  of  the  fame 
Opinion-,  and  then faid  fomething  of  Z))vr.  Now 
he  hath  read  fomething  at  large  out  of  that  Au- 
thor he  fpeaks  of,  and  challenges  any  one  to  fiiew 
any  Opinion,  That  ever  a  Confpitacy  to  levy 
War  was  High  Treafon  within  the  Statute  of 
25  £.^<x'.  III.  Now,  I  would  give  a  Challenge  on 
the  other  Side,  That  he  would  fhew  me  any  Opi- 
nion before  that  Time,  or  fince.  That  a  Defign  to 
depofe  the  King  is  not  High  Treafon  within  that 


Perfon  hath  had  fb  fair  an  Hearing  before  Com- 
mifTioners  of  Oyer  and  Terminer,  as  Sir  John  Fen- 
wick hath  had  before  you.  As  to  Sir  John  Morlimer, 
'tis  much  of  the  fame  Nature  :  My  Lord  Coke  fays, 
there  was  a  Jealoufy  of  Sir  Jobn  Mortuner^s  pre- 
tending to  the  Crown  ;  and  becaufe  they  fufpect- 
ed  him,  they  did  give  out,  that  he  faid,  That  the 
Earl  of  March  was  Heir  to  the  Crown  ■,  and  if 
he  did  not,  he  would  pretend  to  it  himfelf,  <£c. 
Now,  fays  my  Lord  Coke,  this  was  but  a  bare  Pre- 
tence, and  nothing  elfe  :  He  fpeaks  as  if  he  did 
not  ever  think  him  guilty  of  thofe  Words,  and 
fays,  having  indided  him,  they  not  being  able  to 
Statute.    The  Author  that  he  fpeaks  of,  fays  that    proceed  that  Way,  they  made  it  good  by  Acl  of 


exprefly  in  the  Matter  of  my  Lord  Rnjjel,  and  tells 
you  particularly  ;  and  in  T^he  Government  vindi- 
cated, which  was  only  an  Anfwer  as  to  the  Pro- 
fecution   of  my   Lord  Rujjel,    there  are  feveral 
Cafes  cited.  That  a  Defign  to  depofe  the  King, 
was  High  Treafon,  and  agreed  to  by  that  very 
Perfon  •,    and  it  always  was  agreed  to  be  Pligh 
Treafon.     Then  take  the  State  of  this  Cafe,  and 
that  of  my  Lord  Ruffel:  The  great  Matter  was. 
That  he  fent  fome  Perfons  to  view  the  Guards 
(it  was  flaid,  in  order  to  feize  the  King)  this  was 
Evidence  againft  my  Lord  Rujjd,  for  a  Confpiracy 
to  levy  War;   but  it  was  faid,   Thar  this  was  not 
fo   much  a  Confpiracy  to  levy  War  againll  the 
King,  as  againfl  the  Guards.    Bur  this  is  of  aquiie 
difTerent  Nature:  Captain  Pnri-'r  hath  given  ycu 
an  Account  of  it,  (and  I  think  Goodman\  Exami- 
VoL.  V. 


Parliament,  and  he  was  condemned  :  So  that  what 
my  Lord  Coke  complains  of,  is.  That  thefe  Per- 
fons fo  condemned  were  never  heard  ;  and  if  this 
be  the  Truth  of  the  Matter,  thefe  Precedents 
(with  SubmifTion)  have  no  Affinity  with  yours  : 
But  I  believe  this  may  be  faid  in  this  Cafe,  Sir 
John  Fenivick  hath  been  heard,  and  that  more  than 
ever  any  one  in  Parliament  was  before,  in  a  capi- 
tal Matter. 

As  to  the  Cafe  of  my  Lord  Strafford,  he  had 
Counlel  afligned  him  to  ftand  by  and  hear,  but 
not  to  prompt  him  :  If  there  arofe  any  Point  of 
Law,  he  was  to  propofe  the  Matter  to  the  Lords, 
and  the  Counfel  was  to  afnft  him  by  their  Di- 
reftion.  And  in  the  Cafe  here  before  you,  you 
hive  allowed  Sir  John  Fenwick  Counfel ;  not  only 
to  alTiil:  him  in  Point  of  Law,  but  to  aiPift  him  in 

O  Point 
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Point  of 
for  him  •, 
than  any 


Faft   too.     They   have   made   Anfwer 
fo  that  I  lay,  he  hath  been  tried  fairer 
Man  ever  was  in  Parliament ,     be  it 
upon  Bill  or   upon  Impeachment,  that  is,  as  to 
the  Matter  of  Precedent.    Then  it  hath  been  faid, 
this  would  not  be  good  before  the  Judges.     I  muft 
confefs  it  ;  but  the  Evidence  Capt.  Porter  gave  of 
his  own  Knowledge  of  Sir  John   Fentvick,    every 
body  will  agree    is  what  the    Law   will  allow. 
But  he  is  but  a  fingle  Witnefs,  and  you  ought 
not  to  proceed  upon   the  Evidence  of  a  fingle 
Witnefs.      Let  us  fee  how  the  Law  flands  upon 
the  whole  Matter  :  You  have  made  an  Aft  of 
Parliament  laft  Seffions,  and  I  own  the  Law  was 
before  that,  That  there  fhould  be  two  Witneffcs  in 
Cafe  of  Treafon  •,  but  all  that  goes  no  farther  than 
to  Trials  in  the  King's  Bench,  and  CommilTions  of 
Oyer  and  Terviincr,  and  Gaol  Delivery.     And  if 
you  look  upon  thofe  A6ls,  'tis  very  plain  •,  for  they 
refer  moftly  unto  the  Judges,  what  they  fhall  do 
in  fuch  and  fuch  Cafes :  But  then  you  will  fee  what 
is  the  Reafon  of  making  thofe  Rules  -,  I  think  there 
was  good  Reafon  that   you  fhould   not  put  that 
Power  in  Perfons  below,  that  you  have  in  your 
felvcs  :  You  give  them  Rules  to  proceed  by,  and 
they  are  to  keep  up  flriftly  to  them  •,  you  may  aft 
by  other  Rules.  'Tis  one  Thing  when  I  command 
my  Servant  to  do  fuch  a  thing,  and  another  thing 
when  I  aft  my  felf.     And  there  is   a  Difference 
when  a  Judicature  is  by  few,  and  when  'tis  by 
many  ;  the  Law  puts  a  greater  Confidence  in  many 
than  in  a  few.     The  ordinary  Trial  is  by  twelve 
Jurors  -,  but  if  it  be  a  Matter  of  an  high  Nature, 
as  an  Attaint,  then  it  fhall  be  by  twenty  four  •,  and 
you  do  prefer  a  greater  Number  in  every  Thing  to 
a  few.     'Tis  (aid,   though  a  Judge  do  think  in  his 
Confcience  a  Perfon  guilty,  yet  he  ought  not  to 
make  ufe  of  that  private  Knowledge  ;  and  a  Cafe 
was  quoted  out  of/:/.  IV.  but  I  think  that  Judge 
might  havebehaved  himfelf  fomething  better  than 
he  did  ;  and  fure  I  am,  now  he  wOuId  be  blamed. 
I  do  not  fay,  that  a  Judge  upon  his  private  Know- 
ledge ought  to  judge ;  he  ought  not ;  but  if  a  Judge 
upon  the  Bench  knows  any  Thing,  whereby  the 
Prifoner  might  be  acquitted  or  convided    (not 
generally  known;  then  I  do  fay,  he  ought  to  be 
ailed  from  the  Place  were  he  fate,  and  go  to  the 


guilty  ;    I  do  own,  if  any  Gentleman  think  he  is 


o 
not 


guilty  of  Meeting   at   the 


King's 


Head 


m 
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Bar  and  give  Evidence  of  his  Knowledge  ;  and  fo 
the  Judge  in//.IV's  Time  oughtto  have  done,  and 
not  to  have  fuffered  the  Prifoner  to  have  been  con- 
vicled,  and  then  get  a  Pardon  for  him  •,  for  a  Par- 
don will  not  always  do  the  Bufinefs,  for  there  may 
be  a  Forfeiture  that  the  King's  Pardon  does  not 
reltore.  But  though  we  aft  as  Judges  here,  do 
we  a£l  only  as  Judges?  I  thought  we  were  as 
well  Triers  of  the  Faft  as  Judges.  There  is  this 
Difference  between  the  Judicature  of  TVeftminJler- 
Hall  and  this  Court  ;  they  are  to  judge  upon  a 
Faft  found  by  a  Jury  -,  but  we  adt  both  the  Part 
of  a  Jury  in  trying,  and  alfo  of  Judges  in  judging 
what  the  Faft  amounts  to  :  So  that  if  a  Jury-Man 
may  make  ufe  of  his  private  Knowledge  to  acquit 
a  Prifoner,  as  (I  think)  no  body  doubts  but  'tis  his 
Duty  to  do  •,  then  every  Gentleman  in  this  Houfe, 
may  make  ufe  of  his  private  Knowledge  to  acquit 
the  Prifoner,  or  convift  him. 

I  confefs,  for  my  part,  I  am  fatisfied,  that  Sir 
John  Fcnzi'lck  is  guilty  of  this  Crime  for  which  he 
Hands  accufed.  I  do  think  this  Crime  is  High 
Treafon  ;  I  think  there  is  no  danger  of  a  Precedent 
in  this  Cafe,  if  you  convift  him,  being  convinced 
upon  the  Evidence  you  have  heard,    that  he  is 


Leadeti-hall-jireet,  or  at  Mrs.  Moiintjofs,,  for  the 
Purpofe  given  in  Evidence,  he  ought  to  be  againfl 
the  Bill  ;  but  I  think,  every  Man  that  is  of  that 
Opinion  ought  to  be  for  the  Bill.  I  am  one  of 
thofe  that  think  he  is  guilty,  and  therefore  am 
for  Committing  the  Bill. 

Mr.  Harcourt.  I  can  readily  agree  with  the 
Gentleman  that  fpokelaff,  that  High  Treafon  is 
the  highefl:  Crime  in  the  Law  •,  and  further,  That 
the  Matter  of  the  Indiftment  that  is  mentioned  in 
the  Recital  of  the  Aft  is  undoubtedly  High  Trea- 
fon ;  and  J  am  fure  he  will  agree  with  me  in  one 
Thing  alfo.  That  the  greater  the  Crime  is  that 
any  Perfon  is  accufed  of,  the  clearer  the  Proof 
ought  to  be  by  which  he  is  convifted. 

Some  Gentlemen  have  begun  their  Difcourfe 
in  relation  to  the  Power  ;  but  fure  'tis  no  Argu- 
ment, becaufe  1  can  do  a  Thing,  therefore  J  will 
do  it  ;  becaufe  we  have  Pov/er  to  repeal  ALign.i 
Charta,  and  all  other  fubfequent  Laws,  which  have 
been  made  in  favour  of  Life  and  Liberty,  and 
Property,  by  the  fame  Confequence  we  ought  to 
do  it :  A  better  Reafon  muft  be  given  me  before  I 
confent  to  this  Bill. 

Then  for  the  Precedents,  'tis  faid,  There  have 
been  many,  and  many  have  been  mentioned ; 
and  if  I  thought  it  worth  while,  I  would  mention 
many  more  you  have  not  heard  of.  As  for  Pre- 
cedents in  general,  they  are  fo  far  imitable  as 
they  are  grounded  upon  true  Reafon,  and  agree- 
able to  Juftice;  but  I  don't  remember  any  one 
Precedent  of  this  Nature,  for  a  Perfon  in  Cuflo- 
dy,  forth  coming  to  be  tried,  yet  to  be  Attainted 
without  a  Trial  at  Law,  but  what  has  been 
univerfally  branded  ;  and  they  all  feem  to  be  Re- 
proaches even  to  thofe  ill  Reigns  in  which  they 
were  ufually  made  ;  and  rather  to  be  fnarked  out 
as  Rocks  for  us  to  avoid,  than  Patterns  for  our 
Imitation. 

Before  I  particularly  mention  the  Fafts  how 
they  {land  before  you,  I  would  beg  leave  to  ob- 
ferve  upon  the  general  Method  of  your  Proceed- 
ings, and  tell  you  what  ftaggers  me  in  it." 

I  have  often  heard  this  called  a  Trial,  and  that 
we  are  the  Judges  -,  the  Gentleman  that  fpoke  laft 
gave  us  another  Title,  and  told  us  we  were  the 
Jury  alfo.  I  know  no  Trial  for  Treafon  but 
what  is  confirmed  by  Magna  Charta,  per  Judicium 
Pariitm,  by  a  Jury,  which  is  every  EngliJIj7nan'% 
Birth-right,  and  is  always  efteemed  one  of  our 
darling  Privileges  ;  ov  per  Legem  Terns,  which  in- 
cludes Impeachments  in  Parliament ;  but  if  it  be 
a  Trial  'tis  a  pretty  ftrange  one,  where  the 
Perfon  that  ftands  upon  his  Trial  hath  a  Chance  to 
be  hanged,  but  none  to  be  faved.  I  can't  tell 
under  what  Charafter  to  confider  our  felves,  whe- 
ther we  are  Judges  or  Jury-Men  :  J  never  heard 
of  a  Judge,  1  am  fure  not  of  a  Jury-Man  before, 
but  he  was  always  upon  his  Oath  :  I  never  heard 
yet  of  a  Judge,  but  had  Power  to  examine  Wit- 
neffes  upon  Oath,  to  come  to  a  clear  Sight  and 
Knowledge  of  the  Faft  :  I  never  heard  of  a  Judge, 
but  if  a  Prifoner  came  before  him,  the  Prifoner 
was  always  told,  he  flood  upon  his  Deliverance, 
and  had  not  only  a  Power  to  condemn  the  Guilty, 
but  to  fave  the  Innocent.  Have  we  this  Power  ? 
Suppofe  upon  fuch  a  Trial  as  this  (if  it  mufl  be  cal- 
led fo)  it  may  fo  happen,  that  a  Perfon  that  comes 
before  us,  fhould  be  the  innocentefl  Man  in  the 
World  i  what  Judgment  is  it  that  we  can  give, 

for 
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for  fo  much  as  fuch  a  Perfon  hath  mads  his  Inno-  becaule  'cis  Reafon,  and  Re?fon  approved  of  bv 

cency  fully  appear?  Is  the  Speaker    by  his  War-  Jong  Experience,    therefore  'tis  a  Rule;    and  if 

rant,  to  fend  him  back  again  to  i^ewgate?  You  they  make  their  Rules  for  that  Caufe     I  hope 

can't  diipofe  of  him  orherwile,  though  you  were  that  is  a  Caufe  why  we  fhould  imitate  them  •  But 

fatisfied  of  his  Innocency  :  But  in  fuch  a  Cafe,  the  I  would  not  have  thofe  Rules  thought  Matter-  of 


Party  muft  undergo  a  double  Trial,  which  is  con 
trary  to  all  the  Rules  I  have  heard  of.     If  1  am 
a  Judge  in  the  Cafe,  1  beg  leave  to  tell  you,  for 
my  own  Juftification  only,  what  a  Definition  I  have 
met  with  of  a  Judge's  Difcretion:  My  Lord  Chief 
Jullice  Coke  fays,   'tis   difcernere  per  Legem  ;  and 
by  that  Difcretion  I  beg  leave  to  confider  this  Cafe : 
If  Judges  make  the  Law  their  Rule,  they  can  ne- 
ver err  -,  but  if  the  uncertain  arbitrary  Didtates 
of  their  own  Fancies,  which  my  Lord  Coke  calls 
the  crooked  Cord  of  Difcretion,  be  the  Rules  they 
go  by,  endleis  Errors  muft  be  the  Effect  of  fuch 
Judgments. 

As  to  this  particular  Cafe,  I  did  expecft  from 
the  Gentleman  that  fpoke  laft,  that  he  would  have 
told  you  there  was  a  plain  Evidence,  why  you 
fhculd  go  on  to  the  Paffing  of  this  Bill ;  but  in- 
ftead  of  that,  1  am  furprized  to  hear  a  Thing 
mentioned.  That  in  Parliamentary  Proceedings  a 
Man  may  be  hanged  by  one  Witnefs;  certainly 
that  is  not  to  be  taken  for  granted. 
As  to  this  particular  Cafe,  I  would  take  Cap- 


Form,  but  Subftance,  or  more  properly  part  of 
the  Law  it  felf  r    r     /  r 

_  Upon  the  whole  Matter  ;  if  no  Gentleman  will 
give  us  a  Reafon  why  this  is  Evidence,  but  one 
Witnefs,  and  that  not  upon  Oath  ;  and  if  we  are  . 
to  come  to  our  Parliamentary  Difcretion  to  fupply 
that  Defed,  the  Want  of  the  other,  'tis  a  Diicre- 
tion  I  will  difclaim  all  the  Days  of  my  Life.  And 
I  hope  you  will  rejeft  the  Bill. 

'LordCutts.  If,  Sir,  the  Gentleman  that  fpake 
lafl  had  been  fpeaking  to  IVeJlmbiJhr  Hal!,  I 
fhould  think  that  he  had  fhewed  a  great  deal  of 
Reafon,  and  fpoke  with  a  great  deal  of  Judgment  -, 
but  fince  I  think  you  are  here  upon  a  quite  dif- 
ferent Foot,  I  fhall  not  follow  him  (becaufe  I  will 
not  unnecefTarily  detain  you;  to  anfwer  every  Par- 
ticular. 

I  remember,  when  the  Counfel  for  the  Prifoner 
firft  fpake,  they  took  notice  to  you.  That  Prece- 
dents were  procreative,  and  one  begat  another,  and 
they  are  apt  to  multiply  ;  therefore  I  do  think, 
'tis  of  the  higheft  Moment  to  you,  what  Prece- 


tain  Porter  as  upon  his  Oath,  forSuppofition:  You     dent  you  make  to  night :  And  if  any  Gentleman 
I.  Ajr.._  r. ..  .r_i-i.  c:..  .-^.;...  T7 z.  _ru.-L     ^^^  ^^  fatisficd.  That  the  Precedent  of  paffing 

this  Bill,  will  be  of  worfe  Confequence  than  the 
Precedent  of  not  pafTing  it,  I  fhall  humbly  fubmit. 
I  do  think.  Sir,  the  Matter  before  you  is  of  the 
higheft  Importance  ;  and  I  muft  confefs,  'tis  with 
a  great  deal  of  Satisfaftion  to  my  felf,  that  I  do 
fee  Gentlemen  feem  to  apply  themfelves  with  a 
great  deal  of  Serioufnefs  to  this  Debate.  Sir,  I 
fhall  not  pretend  to  make  a  particular  Anfwer  to 
what  the  Counfel  for  the  Prifoner  did  fay  ;  as  to 
the  Precedents  of  Ads  of  Parliament,  I  think  this 
Anfwer  is  fufficient  at  prefent  for  that.  That  if 
we  have  no  Precedent  we  are  under  a  NecefTity  of 
making  one.  It  is  told  us.  That  ot  all  the  Prece- 
dents none  willjuftify  us  in  this  Proceeding  ;  but 
at  the  fame  Time  it  muft  be  confidered.  That  we 
are  in  a  Cafe,  the  like  to  which  never  yet  happen- 
ed in  England. 

The  firft  Thing  I  fhall  apply  my  felf  to,  is  the 
Jurifdidion  of  Parliaments ;  and  truly,  I  think. 
It  will  be  very  neceffary  to  fay  a  little  upon  that. 


have  one  Witnefs  againft  Sir  John  Fenwick  of  High 
Treafon,  and  with  your  leave,  I  defire  to  examine 
what  you  have  more  in  this  Cafe. 

Yefterday  you  voted  a  Paper  to  be  read,  Good- 
man's Narrative  or  Examination  ;  'tis  a  different 
Cafe  now  you  have  it  before  you  to  determine 
upon.  Yefterday  the  Queftion  was  only  for  hear- 
ing ;  but  Gentlemen  now  confider  how  far  they 
ought  to  believe  it,  and  the  other  Evidence  we 
heard.  And  firft,  there  is  fome  Evidence  that 
Clancy  tampered  with  Porter,  and  gave  him  a  Sum 
of  300  /.  and  fo  they  would  infer,  becaufe  Porter 
was  tampered  with  to  be  gone,  therefore  Good- 
man was.  It  was  told  us  further  (and  I  defire  I 
may  be  informed  if  I  am  miftaken)  That  Clancy 
faid,  he  came  from  Sir  John  Fenwick,  and  after- 
wards my  Lady  Mary  Fenwick  faid  fhe  would  make 
good  what  Clancy  had  faid  ;  and  from  thefe  Ar- 
guments they  prefume,  that  Sir  John  Fenwick  knew 
of  it.  Give  me  leave  to  tell  you  a  Rule  I  never 
heard  contradicted.  That  Prefumption   is  to  be 


madein  favour  of  Life;  but  to  prefume  a  Man  guil-     I  have  heard  none  call  this  Power  in  queftion,  the 


ty  becaufe  Porter  was  tampered  with  by  another, 
becaufe  he  faid  it  was  by  Sir  John  Fenwick* s  Order  ; 
fhall  we  prefume  Sir  John  Fefiwick  did  it?  Is  Hear- 
fay  to  be  Evidence  ?  Or  is  a  Man  to  be  had  to  the 
Gallows  upon  Prefumption  ?  How  often,  and  with 
how  much  Reafon  have  we  heard  Exclamations 
againft  Judgments  upon  Prefumptions,  Innuendoes, 
conftructive  and  accumulative  Treafon  ?  &c. 

Geatlemen,  there  is  fome  further  Evidence  ; 
and  that  is,  of  what  was  fworn  at  Cook's  Trial, 
and  fome  Gentlemen  thought  fit  to  have  the  Re- 
cord read,  and  an  Examination  of  what  was  fworn 
there.  I  can  never  go  fo  far  as  to  think  it  rea- 
fonable.  That  what  Evidence  hath  been  given  in 
one  Cafe  fhould  affeft  another  Man  ;  but  all  this 
is  to  be  anfwer'd ,  by  calling  it  Parliamentary 
Proceedings.  We  doubt  'tis  no  Evidence  in  the 
Courts  below,  but  they  are  mentioned  with  fome 
kind  of  Difdain,  as  very  inconfiderable.  In  this 
Cafe,  I  beg  leave  to  fay  this  in  their  Vindication, 
That  whatever  the  Rules  in  IVefijninjler-HaU  are, 
'tis  not  therefore  Reafon  becaufe  'tis  a  Rule  >  buc 
\oh.  V. 


Thing  fpeaks  it  felf;  'tis  the  Legiflative  Power, 
and  the  Etymology  of  the  Word  tells  you  what 
it  is  :  'Tis  a  Power  that  can  make  Laws,  and  abo- 
lifh  them  ;  a  Power  that  is  fuperiour  to  all  other 
Powers  whatfoever,  and  we  are  part  of  that  Legi- 
flative Power;  and  therefore  I  ftiall  fay  no  more 
to  that,  it  being  a  Matter  agreed.  That  we  have  a 
Power  to  proceed  in  this  Matter.  Now  I  will 
take  leave  to  obferve  fomething  as  to  the  particu- 
lar Cafe  before  you. 

Though  a  Gentleman  that  fpoke  fome  Time 
fince,    did   fpeak  to  you  of  the  Nature  of  the 
Crime ;  yet,  with  Submiflion,  I  think  there  remains 
fomething  to  be    added  to  what  he  faid.     The 
Confpiracy  of  which  Sir  John  Fenwick  to  me  ap- 
pears guilty,  is  not  only  againft  the  Life  of  the 
King,  not  only  to  depofe  the  King,    not  only  a 
Confpiracy  to  raife  a  Rebellion  ;  but  at  the  fame 
Time  to  contrive  an  Invafion  from  France,  and 
bring  in  a  foreign  Power.     I  know  not  what  bet- 
ter ExprefTion  to  tell  my  Thoughts  in,  than  by 
ufing  a  Term  which  Phyficians  ufe  in  fome  defpe- 
O  2  rate 
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rate  Cafes  -,  they  tell  you,  there  is  a  Complication 
of  Diftempers,  and  I  think  this  is  a  Complication  ot 
Treafons :  This  is  the  hiE^hell  Crime,  and  it  is 
attended  with  all  the  aggravating  Circumftances 
this  Crime  can   admit  of.     Now,    in  giving  our 
Opinion,  and  pafTing  our  Judgment  upon  this  Mat- 
ter, I  think  there  are  two  Confiderations  ought 
to  guide  us:  There  is  a  Confideration  we  owe  to 
the'Prifoner  that  is  brought  before  us  -,  and  ano- 
ther Confideration  wh:ch  we  owe  to  the  common 
Security.     As  to  the  Firft  of  thefe.  It  being  a 
Matter  of  Blood,  wherein  the  Life  o'i  in  Englijh- 
,nan,  the  Life  of  a  Man  of  his  Quality  and  Figure 
is  at  ftake,    we  ought  to   proceed  with  all  the 
Calmnefs  that  is  poffible  •,  and  I  do  agree,  if  there 
was  nothing  but  Prefumption,  that  ought  to  be  in 
favour  of  Life.    But  pray  lee  us  confider  how  this 
Matter  ftands  :  Let  me  defire  thofe  Gentlemen 
that  are  of  Opinion   we  ought  to  have  lo  much 
Tendernefs  for  the  Prifoner,  to  lay  before  them 
another  Scene,  and  Sort  of  Confideration,  at  the 
fame  Time.     I  do  confider  the  Hardfhip  (if  I  may 
ufe  that  Expreflion)  of  pafTing  this  Sentence  ;  I 
do  confider  what  a  Condition  we  had  been  in,  if 
the  Contrivance  that  was  laid,  had  taken  Efteft  ; 
that  is  the  we-ghtieft  Part  of  the  Matter  before 
you  :  And  tho'  it  was  difappointed  then,  I  know 
not  how  far  off 'tis  at  prefent  ;  this  ought  really 
to  weigh  with  you.     And  I  hope  1  may  take  leave 
upon  this  Occafion,  to  obferve  to  you,  what  one 
of  th«  wifeft  and  beft  of  the  Romans  faid,  upon  an 
Occafion  of  this  Nature  •,  he  tells  you.  That  a 
Man  that  would  confider  his  Duty  aright,  muft 
confider  the  Matter  in  all  its  Parts  and  Circum- 
flances;  andwhen  that  is  done,  muft  aft  adequate, 
as  well  to  the  Community,  as  to  himfelf  and  his. 
Neighbour.     I  would  apply  that  to  the  prefent 
Cafe  ;  and  would  defire  thofe  Gentlemen  that:ex- 
prefs  fo  much  Tendernefs  in  this  Cafe,  to  have 
fome  for  the  Government,  and  themfelves. 

It  was  told  you.  That  the  Prifoner  before  you 
does  not  ftand  convifted  of  any  Crime  :  It  was 
told  you  at  the  Bar,  That  the  moft  we  ought  to 
pretend  to,  is  no  further  than  to  leave  him  in  the 
Condition  we  found  him  :  I  think,  with  Submif- 
fion,  the  Prifoner  ftands  convifted  of  High  Trea- 
fon,  with  the  higheftConviftion  upon  Earth,  and 
that  is,  the  general  Confent  of  all  Mankind  -,  for 
I  will  be  bold  to  fay,  I  do  verily  believe,  that  there 
is  not  one  Gentleman  within  thefe  Walls,  nor  that 
walks  the  Streets,  not  a  living  Soul,  that  doubts 
of  his  Crime.     But,  Sir,  I  would  put  this  Matter 
yet  further  ,  I  am  not  only  fatisfied  in  my  own 
Confcience  and  Reafon,  of  the  Juftice  of  your  Pro- 
ceedings, which  ought  indeed  to  be  the  Founda- 
tion of  every  Man's  Opinion  -,  but  I  am  fatisfiedy 
that  in  this  Way,  there  is  no  Hardfhip  impofed 
uponSir  Jo/j«  Fenzvick,  if  he  will  be  his  ownFriend: 
For  I  doubt  not,  upon  what  hath  pafled  in  this 
Proceeding,  that  before  Things  are  brought  to 
the  laft  Extremity,  if  Sir  John  Fen-vaick  be  his  own 
Friend,  if  he  be  fo  much  a  Penitent  and  Friend 
to  the  Government,    and   to  Pofterity,    to  tell 
Truth,  and  leave  off  his  Diffembling,  and  be  plain; 
I  doubt  not  but  he  will  find  Favour.     Now,  Sir, 
I  would  beg  leave  only  to  anfwer  one  or  two  Ob- 
jeftions  ;   for   fome  Things  that  have  been  faid 
againft  the  Faffing  of  this  Bill,  I  do  not  think 
material. 

One  Obiection  that  feems  to  me  to  carry  the 
greateft  Appearance  of  Weight,  was  made  by  one 
of  the  Gounfel  for  th€  Prifoner  ;  he  faid,  Ic  would 


look  ftrange  in  after  Ages,  that  the  lame  Parlia- 
ment fhould  pafs  the  Bill  for  regulating  of  Trials 
in  Treafon,    and  this  Bill  of  Attainder.     Sir,  I 
defire  you  will  pleafe  to  obferve  how  this  Matter  ' 
ftands  ;  and  in  the  firft  Place,  as  previous  to  that,* 
I  take  leave  to  obferve  a  few  Things  :  'Tis  a  Pro-"^ 
pofition  generally  agreed  to,  and  not  to  be  denied, 
that  That  which  is  defigned  for  the  Prcfervation  of 
any  Creature,  ought  not  to  be  made  ule  of  to  their 
Deftruftion.     Now  this  Treafon-Bill  was  defigned 
for  your  Preiervation,  to  fkreen  you  againft  the 
Danger  of  arbitrary   Power,  and  the  Malice  of 
falfe  Witneffes  -,    and   this    Bill   of   Attainder  is 
brought  to  fkreen  both  you  and  the  Government 
from   your  Enemies,   both   abroad  and  at  home. 
And  I  think  the  Treafcn-Bill  is  no  Objeftion  upon 
thefe  Confiderations :  Bcfides,    the  Treafon-Bill 
was  only  made  to  be  a  Rule  to  inferior  Courts. 
The  learned  Gentleman  that  fpake  laft,  told  you. 
The  Rules  of  I-Fejimiiijler-Hall  were  not  Rules,  be- 
caufe  they  were  obferved  there  ;  but  becaufe  they 
were  grounded  upon  Reafon.     Why,  Sir,  in  an- 
fwer to  that,   I  will  only   take  leave  to   tell  him, 
that  That  which  is  Realbn  in  IVefiminfter-Hall.,  does 
not  carry  the  fame  Weight  here.     I  think  that 
Matter  wasfo  well  explained  by  the  learned  Gentle- 
man at  the  Bar,  that  there  need  nothing  be  added 
to  it.    He  told  you  very  well,  'Tis  one  Thing 
what  I  truft  to  do  by  my  Servant,  and  another 
Thing  what  I  do  by  my  felf.  It  is  very  obvious  to 
any  Man's  Underftanding,    if  this  Power  were 
lodged  in  the  Judges,  what  Ufe  they  might  make 
of  this  unlimited  Power  •,  but  no  Gentleman  can 
miftruft  any  Thing  that   fhail  be  done  by  this 
Houfe. 

Another  Objeftion  that  was  made  by  the  Coun- 
fel  for  the  Prifoner,  was ;  fays  he.  This  is  Evi- 
dence, or  it  is  no  Evidence  ;  if  it  be  Evidence, 
then,  fays  he.  Why  do  you  not  try  him  at  Law  ? 
If  ic  be  no  Evidence,  Why  do  you  admit  it  here  ? 
Now,  Sir,  with  SubmifTion,  this  carries  the  Face 
and  Form  of  an  Argument,  but  if  you  take  it  to 
pieces,  I  think  there  is  no  convincing  Weight  in 
it :  For,  Sir,  the  Reafon  why  this  Matter  comes 
before  you,  is,  becaufe  by  the  Abfence  of  one  of 
the  Witneffes,  according  to  the  formal  Part  of  the 
Law,  Sir  John  Fenwick  will  be  acquitted ;  but  it  is 
generally  agreed,  that  the  Confequence  of  fo  great 
a  Crime  going  unpunifhed,  may  be  dangerous  to 
your  Pofterity.  This  Bill  of  Attainder  is  brought 
into  the  Houfe,  that  you  may  fupply  that  Want 
of  Form,  you  being  convinced  of  the  Reality  of 
his  Crime. 

Another  Objeftion  made  by  the  Counfel  at  the 
Bar,  was  as  to  Capt.  Porter,  whom  he  reflefted 
upon  V   fays  he.  Shall  a  Man  that  hath  owned 
himfelf  guilty  of  fuch  a  Villany  as  the  Murder 
of  the  King,  of  a  fudden  have  fuch  Credit  as  to 
fway  with  you  ?  I  would  take  leave  upon  this  Oc- 
cafion, to  repeat  to  you  what  my  Lord  Chief  Ju- 
ftice upon  the  Benchdid  obferve  at  Charnock's  Trial : 
This  fame  Thing  was  urged  and  preffed  home  by 
Charnock ;  and  my  Lord  Chief  Juftice  was  pleafed 
to  take  notice.    That  it  confilted  with  the  Wif- 
dom  and  Juftice  of  all  States  and  Governments 
to  allow  of  fuch  Evidence,    becaufe  without  ic 
they  could  never  come  to  the  Knowledge  of  any 
Treafon  or  Confpiracy  :  For  he  added,  W^hom 
will  you  have  an  Account  of  thefe  Things  from, 
but  the  Aftors  of  them  ? 

And   therefore  when  they  are  penitent,    and 
willing  to  atone  for  their  Crime,  by  doing  all 
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the  Service  they  canto  the  State,  and  Jufticeto 
Mankind,  we  ought  not  only  to  receive,  but  en- 
courage them. 

When  the  Danger  the  Government  would  be 
in,  if  you  did  not  pafs  this  Bill,  was  urged-,  it 
was  anfwered.  But  what  Danger  will  you  and 
your  Pofterity  run  in  not  paffing  ot  it  ?  I  think  the 
Matter  appears  fo  plain  and  clear  before  you, 
that  when  all  the  other  Parts  of  the  Queftion 
are  palTed  over,  I  fhould  think  it  a  Reflexi- 
on upon  the  Houfe,  to  enter  upon  a  particular 
Anfwer  to  it.  I  had  not  fiid  what  I  have  faid, 
that  I  think  any  Pare  decifivc,  but  to  clear  my 
felfto  the  World  for  the  Opinion  I  am  going 
to  give ;  and  perhaps  what  I  have  faid,  may  give 
occafion  to  Ibme  others  to  lay  fomething  that 
may  be  much  more  to  the  purpofe  -,  but  for  the 
Reafons  I  have  given,  I  am  for  the  Bill. 

Mr.  Sloane.  Sir,  I  as  little  care  for  meddling 
in  Matters  of  Blood,  as  any  Man,  and  fliould 
be  glad  to  avoid  giving  my  Opinion  in  this  Cale  -, 
but!  think  'tis  incumbent  upon  every  Gentleman 
that  hath  the  Honour  to  fit  here,  in  Point  of 
Truft  ;  I  think  'tis  his  Duty  to  them  whom  he 
reprefents,  to  the  King  and  Kingdom  in  gene- 
ral, to  give  his  Opinion  when  he  is  clear  and 
fatisfied  in  it  ;  and  if  I  was  in  the  leafl  diflatis- 
fied,  I  fhould  venture  the  Difpleafure  of  the  Houfe 
to  abfent  -,  but  upon  the  whole  Cafe,  and  the 
Proof  that  hath  been  given,  I  am  very  clear  that 
Sirjohn  Fenwickis  guilty  of  this  Treafon  that  he 
is  aecufed  of;  and  that  it  is  Treafon  without 
any  ftrain,  and  well  warranted  by  Precedents. 

I  would  firft  take  notice  of  what  is  faid  to  your 
Jurifdiftion  in  general  -,  I  remember  it  was  faid 
this  was  an  Incroachment  upon  Magna  Charta ;  for 
by  that,    no  Perfon  is  to  be  tried  for  his  Life, 
but  by  the  Judgment  of  his  Peers.     Thofe  Gentle- 
men that  have  made  that  Objedtion,  have  intirely 
forgot  the  other  part,    which    is  the  next  Sen- 
tence j    Nee  fuper  ibimus,     nee    [uper    eum  mit- 
timus^ ntfi  per  regular e  JuAie'ium  parium fiioruin  vel 
per  legem  Xerra.     What  do  they  make  that   to 
be?  'Tistrue,  in  the  ordinary  Courfe  of  Juftice, 
Perfons  muft  be  tried,  a  Commoner  by  a  Com- 
moner, and  a  Peer    by  a  Peer  ;  but  there  are 
feveral  forts  of  Trials  and   Laws  in  the  Land: 
And  when  you  come  to  confider  what  is  me^nt 
by  per  legem  terra^  you  have   the  Commons  lex 
terra;  you  have  the  Statute  Law,  and /^'x /on,  the 
Laws  of  particular  Manors  ;  And  there  are  fe- 
veral forts  of  Trials  befidcs  that  by  Jury  ;  there 
are  Trials  by  Battle  :  The  Defendant  in  Cafe  of 
Appeal  may  try  it  by  Battle,  and  he  that  is  kil- 
led lofes  the  Caufe.     Then  there  is  a  Law  above 
all  thefe    Laws,  and  that  is  the  Law  of  Parlia- 
ment, which  my  Lord  Coke  calls,  hex  Parlia7nenti^ 
and  hex  Parliament  aria  in  another  Place,  which  he 
fays  is,  ah  o?nmbus  inquirefida,  but   a  paueii  nota  ; 
and  'tis   not   fit  it   lliould    be   known   how  far 
they  can  go  (and  fo  'tis  in  Chancery)  and  that  is 
a  Law  that  is  unlimited,  and  that  is  one  of  the 
Laws  faved  by  Magna  Charta  :  I  fay  therefore, 
that  without  any  Incroachment  upon  Magna  Char- 
ta, or  any  Law  whatfoever,  you  enter  regularly 
upon  this  Trial. 

I  would  anfwer  another  Thing  that  was  faid 
againft  a  Trial  in  Parliament,  and  I  muft  con- 
fel's  I  did  wonder  to  hear  it  from  that  Honour- 
able ancient  Member  ■■,  That  if  he  was  to  be  trir 
ed,  he  fhould  rather  chufe  to  be  tried  in  IFeJl- 
minjler  Hall.  Why,  Sir,  before  I  fhould  have  gi- 
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ven  fo  fudden  a  Judgment  as  that,  I  would  have 
confidered  what  my^  Cafe  was  :  Ii~  I  had  hadluch 
a  Cafe  as  Count  Conningfmark,  a  bad  Caufe  and  ;i 
great  deal  of  Money,  I  would  rather  be  tried 
there;  or  if  I  could  be  tried  as  Sir  George  J  Fakc- 
man  was  ;  but  if  I  had  a  good  Caufe,  and  would 
ufe  no  Corruption,  inflead  of  twelve  Men  that 
might  be  corrupted,  I  had  rather  be  tried  bv 
four  or  five  hundred  Gentlemen  that  are  beyond 
it.  You  fee  how  Trials  went  below,  the  Trial 
of  my  Lady  hifie,  that  could  neither  lee  nor 
hear  -,  and  there  came  a  Perfon  to  her  Houfe 
that  was  proved  to  be  in  Mon?notitlfs  Rebellion, 
and  file  was  burned  for  it. 

Then  as  to  the  Cafe  before  you,  I  would  offer 
my  Reafons  why  I  believe  this  Gentleman  to  be 
guilty  ;  here  is  Capt.  Porter,  he  hath  pofitively 
fworn,  that  he  had  another  Meeting  at  Mrs. 
Mountjofs,  and  there  they  did  confalt,  and  agree 
to  fend  Charnock  over  to  France  ;  and  Charnock 
was  directed  to  go  with  a  MefHige  to  invite  a 
foreign  Power  over  here.  Nov/  the  Qtieftion  is. 
Whether  he  is  to  be  believed?  And  I  would  go 
upon  the  fime  Reafons  for  believing  a  Witneis, 
as  they  do  in  H'ejlrn'mjler-Hidl  ;  and  will  go  as 
far  along  with  thofe  Gentlemen,  as  to  the  Credi- 
bility of  a  Witnefs :  But  if  he  be  to  be  credited 
inTFcfiminfter-HaH,  why  is  he  not  fohere?  And 
therefore,  if  they  had  brought  any  Tellimony 
againflhis  Credit,  as  made  iiim  guilty  of  Perju- 
ry, or  Forgery,  it  had  been  an  Objciflion  againft 
his  Teftimony ;  but  it  was  fo  far  from  that. 
That  they  did  not  offer  to  prove  one  Word  of 
that ;  but  what  was  faid  was  faid  from  the 
Counfel,  and  that  is  to  go  for  no  Evidence.  The 
Counfel  indeed  did  alledge  againft  his  Credit  fe- 
veral Things,  but  did  not  prove  any  ;  and  if  they 
had,  they  would  not  have  taken  away  his  Tefti- 
mony  in  If^'ejlminjler-Hall ;  That  is,  that  he  was 
concerned  in  the  late  intended  AfTaflination,  and 
Treafon  ;  this  was  the  fame  Objedion  that  was 
madebelov/;  and  they  brought  WitnefTes  to  prove 
that  and  fome  other  Things,  but  they  did  not 
weigh  any  Thing  •,  for  if  it  fhould  be  an  Objcdi- 
on  that  he  was  in  the  Confpiracy,  then  you  can 
have  no  Evidence  of  any  Villany,  for  they,  will 
h?ver  truft  honeft  Men  with  it.  Therefore  I  do 
fake  it.  That  Porter  ftands  before  you  as  a  very 
credible  good  Witnefs,  without  any  Imputation 
whatfoever.  Then,  Sir,  fay  they,  he  is  not  upon 
his  Oath  :  that  is  an  Objeftion  to  your  Jurifdifti- 
on;  and  though  they  fay  they  own  your  Jurif- 
di6iion,  yet  when  they  fiiy  fo,  they  fpeak  againft 
your  Jurifdiftion  -,  and  by  the  fame  Reafon  you 
can  go  upon  no  Impeachment  whatfoever  ;  for 
you  can  in  no  Cafe  give  an  Oath.  Then,  Sir, 
they  tell  you,  he  is  but  one  Witnefs,  and  thac 
'tis  in  the  Cafe  of  Treafon,  and  there  ought  to  be 
twoWitnefles,  and  therefore  tho'  you  have  Jurifdi- 
(ftion  to  do  any  Thing  whatfoever,  yet  you  have 
no  Jurifdiftion  to  go  upon  this  Caufe.  Now 
Sir,  becaufe  this  feems  to  be  the  moft  forniiilable 
Objeftion  that  is  infifted  on  againft  the  Proceed- 
ings in  this  Cafe,  I  beg' your  leave  that  I  may 
fully  anfwer  it. 

And  taking  it  to  be  true,  that  the  Fact  is  pro- 
ved but  by  one  Witnefs,  I  conceive  we  may  pro- 
ceed in  this  Caufe,  though  they  can't  in  Wejl7iiin~ 
Jler-Hall  ;  and  I  do  take  it,  that  there  is  a  great 
deal  of  difference  between  one  and  the  other  ;  and 
1  do  not  take  your  Proceedings  upon  this  Bill. 
being  there  is  but  one  Witnefs,  to  be  any  Strain, 
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but  what  you   may   extend    the  Legiflative  to, 
without  going  beyond  what  hath  been  done.     I 
therefore  beg  you  to  confider  what  the  Law  ori- 
ginally  was  as   to  Trealbn,  and  how  it  came  to 
be  altered.     Before  the   Statute  of  25  Ed.  III.  it 
was  uncertain  what  was  Treafon,  and  what  was 
not  J   then  the  Statute  came  and  reduced  it,  that 
as  to  all  inferiour  Courts,  thefe  are  your  Treafons, 
and  no  other  fhall  be  adjudged  fo  ;  but  the  Par- 
liament referred  to  themfelves  a  Power,  that  if 
any  Cafe  fhould  happen   like    them,    they  were 
to  determine  it  themfelves.     So,  Sir,  that  at  that 
Time,    and  after  that  Time,    one  Witnefs  was 
good  in  Cafe  of  Treafon  ;  as  now  'tis  at  this  Day 
for   Robbery,  Felony,    or  any  other   Fad:  but 
Treafon.     And  till   i  Edw.  VI.  one  Witnefs  was 
good  in  all  Treafons  :  Then  comes  two  Statutes  in 
£d.  \Ts  Time,  and  the  firft  takes  notice.  That 
fince  'the  25  Ed.  III.  by  feveral  Statutes  Treafons 
had  been  made  which    were  unfeafonable,    and 
therefore   repeals  them,  and   makes  feveral  new 
Treafons.     Then  comes   a  Provifo  at  the  end  of 
it  -,  Provided  always,  that  no  Perfon  whatfoever, 
after  the  firft  of  February   then  next  coming,   fhall 
be  indicled,  arraigned,    condemned   or  convifted 
for  any  OfTence  of  Treafon,  ^jfc.  unlefs  the  Offen- 
der be  accufed  by  two  fufficient  and  lawful  Wit- 
nefTes,  or  fhall  willingly,  without  Violence,  con- 
fefs  the  fame.     Now  that  Provifo    relates  only  co 
the  Treafons  particularly  mentioned  in  that  Statute. 
Then  comes  the  next  Statute  5  Ed.  VI.  and  purfues 
the  fame  Words :  But  now  this  did  not  mean  any 
Fafts  whatfoever  that  were  left  to  the  Judgment 
of  the  Parliament,    becaule  thofe  Fa6ts  were  not 
within  their  Cognizance.     They  are  not  parlia- 
mentary Words  -,  indided,  arraigned,  convifted, 
but  only  ufed  by  the  Courts  below.     Why,  Sir, 
if  it  be  fb  that  one  Witnefs  is   fuiiicient,  here  you 
have  not  only  one  credible  Witnefs,    but  he  is 
propt  up   extreamly  well   by  collateral   Circum- 
ftances  -,    and  though  I  do  not  allow  that  below 
they  can  proceed  upon  one  Witnefs  with  pregnant 
Circumftances  -,  yet  for  the  Reafons  given,  con- 
fidcring  how  this  Evidence  is  propt  up,  I  think 
it  is  fufficient  before  you.     For  there  was  another 
Witnefs  againft  him,    and   it  hath   been  proved 
what  that  Witnefs  could  have  faid  if  he  was  here; 
and  'tis  plain  that  Men   have  died  upon  the  fame 
Teftimony.    I  muft  confefs,  when  I  was  for  read- 
ing of  Goodman's  Examination,  ^c.  I  wa'S  not  for 
reading  them  as  conclufive  Evidence,  nor  do  I 
think  them  fo  in  any   fort,  either  the  Conviction 
of  Cook,  or  Goodman's  Examination  before  a  Juf- 
tice  of  Peace  •,  but  it  is  a  ftronger  Evidence  in 
this  Cafe  than  any  other,  becaufe  the  Witnefs  is 
no:  dead,  nor   is  he  withdrawn  by  the  means  of 
any    Body   but    the    Prifoner,    or  his    Friends ; 
which,  as  I  take  it,  appears  upon  the  Evidence  : 
and  if  lb,  I   think  it  comes  to  the  Cafe,  That  if 
any  one  gets  my  Deeds,   if  he  will  not  produce 
them,  they  fhall  be  prefumed  to   be  what  I  fay 
they  are.    I  muft  confefs,  the  Afting  of  his  Wife 
or  any  Agent  might  not  be  Evidence,  if  it  appear- 
ed they  did  it  officioufly  without  his  Knowledge  ; 
but  hcingClancy  faid  he  c.mie  from  Sir  John  Fen- 
wick,  and  it  was  for  Sir  John  Fenwick's  Advantage, 
I  will  believe  it  was  by  his  Privity  :  And  for  my 
felf,  I  think  it  no  Strain,  if  in  this  Cafe  we  take 
him  to  be  a  good  Second  to  Captain  Porter,  though 
it     ought  not  to  be    admitted    in    Wepninjhr- 
Hall. 
Then  'tis  faid,  That  you  have  no  JurifdicHiion 
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to  proceed  by  Attainder  in  this  Cafe,  where  the 
Perfon  does  appear,  and  he  is  in  the  Hands  of  the 
Law,   and  ready  to  take  his  Trial  :  I  quoted  you 
an  Inftance  the  other  Day,  12  Car.  II.  where  they 
attainted  Perfons  that  were  dead,  without  examin- 
ing one  Witnefs  ;  and  I  have  viewed  all  the  Books 
fmce,    and  there's  nothing  appears,  but  the  Bill 
ordered  to  be  brought  in,  one  Reading,  and  an- 
other, and  fome  Petitions  for  making  of  Savings  : 
There  is  one  Rank  of  People  that  were  dead ;  a  le- 
cond  Rank,   which,   as  you  were  told  from  the 
Bar,  were  the  King's  Judges :  fome  of  which,  it 
is  true,  were  tried  by  the  Law  ;  but  how  ?  Not 
by  the  Direftion  of  the  Parliament  -,  It  was  before 
they  came  into  the  Hands  of  the  Parliament,  and 
the  Parliament  takes  notice  they  had  been  tried. 
There  was  another  Sort  that  was  never  tried,  but 
abfented,  and  though  they  might  have  come  into 
the  Hands  of  the  Law  and  been  Out-law'd  ;  the 
Parliament  took  cognizance  of  them,  and  attaint- 
ed them  of  Treafon.  Sir,  I  do  take  notice,  that 
there  was  a  fourth  Sort  of  People  convidted  at  that 
Time  -,  ('for  if  we  were  confined  to  the  Rules  of 
Wejl7ninfter-Hall,  no  doubt  we  could  not  give  a  lef- 
fer  Judgment  than  that  for  Treafon.)     There  was 
the  Lord  Moitnfon,  Sir  John  Danvers,  and  others  ; 
and  the  Statute  recites.  That  they  were  concerned 
in  the  Murder  of  the  King,  yet  in  regard  fo  many- 
had  aftually  fuffered,  they  dad  not  give  them  the 
Judgment  of  Treafon,  but  to  forfeit  their  Eftates, 
ijfc. 

This  is  to  fhew  you  the  Jurifdi6lion  the  Par- 
liament have  over  Offences,  and  how  they  can  al- 
leviate the  Punifhment  according  to  the  Circum- 
ftances as  they  appear  before  them  ;  therefore  I 
think  this  is  a  plain  Proof  that  we  have  a  Jurifdi- 
ftion  to  go  on  with  the  Bill ;  and  at  the  fame 
Time,  I  fay  this,  I  would  put  it  out  of  the  Cafe, 
whether  the  Prifoner  be  a  little  Man  or  a  great 
Man,  that  is  now  in  Judgment  before  us  ;  and  I 
would  put  it  out  of  the  Cafe,  what  a  good  Thing 
his  Difcovery  would  be ;  I  do  not  think  that  a  good 
Argument:  Neither  do  I  think  it  any  Argument 
if  this  Man  efcape,  what  Danger  we  ftiall  be  in  : 
But  I  do  give  my  Judgment  from  the  Argument 
of  his  Guilt,  and  our  Jurifdiftion. 

Mr.  Pelhatn.  Sir,  the  learned  Gentleman  that 
fpake  laft,  feemed  fo  very  clear  in  his  Opinion, 
when  he  began  to  fpeak,  that  I  was  in  hopes  he 
would  have  given  me  and  every  Body  Satisfadion 
in  this  great  Point  ;  efpecially  when  he  began 
with  Magna  Charta,  which  fays.  That  every 
Man  fhall  be  tried  by  his  Peers,  or  by  the  Law  of 
the  Land  ;  I  do  take  it  to  be  part  of  the  Law  of 
the  Land,  that  no  Man  fhould  be  condemned  for 
Treafon,  without  two  Witneffes  ;  but  after  that 
he  did  lay  his  Finger  upon  the  Sore,  he  told  you, 
the  great  Objedtion  was.  That  the  Courts  oflVeJl- 
mi?iJ{er-Hall  are  Co  govemtd  and  ty'd  down,  that 
they  can't  pafs  any  Sentence  for  Treafon,  but  up- 
on two  Witneffes  ;  and  he  told  you,  they  ought  to 
be  ty'd  fo  ;  indeed  he  did  fay  we  were  not  ty'd  fo  -, 
But  I  own  to  you,  he  did  not  give  me  any  fatisfac- 
tory  Reaion  why  we  fhould  not  be  ty'd  fo.  'Tis 
faid,  we  are  not  ty'd,  and  'tis  impoffible  we 
fhould,  for  no  Aft  can  tie  the  Legiflative  Power  , 
and  feveral  Gentlemen  have  faid.  That  though 
there  are  feveral  Statutes  that  declare  there  fhall  be 
two  Witneffes  in  Cafes  of  Treafon,  yet  they  do 
fay  that  in  Cafe  of  Attainder  by  Parliament,  one 
Witnefs  may  be  fufficient.  Why  may  it  not  be 
thought,  that  thefe  Ads  extend  to  the  Legiflative, 
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as  well  as  the  Statute  of  £iia'.  III.   by  which  it  is 
prefumed.  That  the  Parliament  may  proceed  up- 


to 
were 


on  one  Wimefs  ?  And  I  take  it.  That  there  be- 
ino-  no  fuch  Hint,  'cis  a  Prefumption  that  the  Lex 
?Vrrfl?  does  crave  an  Oblervation  of  it  by  thelcgi- 
ftative  Power. 

I  did  prefume  yefterday  to  tell  you,  That  Mr. 
Algernon  Sidney  did  ftand  upon  it  as  his  natural 
Right,  that  they  could  not  proceed  againft  him, 
there  being  but  one  Witneis  ;  I  did  not  brino;  his 
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crofs-examine  the  WitnefTes, 

willing  to  hear  Evidence  on 


ar 


;  the  gr 
of lo  great 


he  had  any,  and 
and  why  they 

both  Sides  in  the  Nature  of  a  Trial 
Reafon  was,  becaufe  that  in  a  Cafe 
Confequence  as  this  is,  they  would  have  the  beft 
Information  they  could  obtain.  Why  did  they 
defire  to  be  informed,  but  that  aftcrv/ards  they 
could  lay  their  Hands  upon  their  Hearts,  and 
give  their  Judgment  upon  their  private  Opinion, 
Whether  he  was  guilty  or  no  ?   They  fay,  we  are 


Cafe  as  parallel  to  this,  or  think  that  his  Autho-     not  to  give  our  Judgment  upon  our  private  Opi 


rity  fhould  influence  you  -,  but  he  was  a  Man 
that  had  that  Love  to  Liberty,  and  the  Good  of 
his  Country,  that  he  would  not  have  faid  fo,  even 
tofavehis  Life,  if  he  had  thought  it  inconfiftent 
with  either  of  them  :  But  I  have  looked  upon  his 
Trial  fince,  and  there  he  does  declare.  That  the 
being  condemned  by  two  WitneiTes,  is  the  Law  of 
God  and  the  Law  of  Man  ;  thejuft  Law  that  is 
obferved  by  all  Men,  and  in  all  Places ;  'tis  certain 
he  reached  even  by  thefe  Words,  the  Power  of 
Parliament  •,  when  I  do  fay  Power,  I  do  not  mean, 
but  that  when  fuch  a  Law  is  pafTed,  all  are  bound 
by  it  ;  but  in  fome  Senfe  we  may  fay,  you  cannot 
do  what  is  not  juft  for  you  to  do  :  You  can  do 
but  what  is  juft  and  agreeable  to  the  Truft  repofsd 
in  you. 

The  Gentleman  fays,  he  thinks  it  a  ftrange  Opi- 
nion of  him  that  faid.  He  had  rather  betry'd  by 
a  Jury,  than  the  Houfe  of  Commons  •,  indeed,  if 
he  could  be  fure  of  fuch  a  Houfe  of  Commons  as 
this,  he  might  retraft  what  he  had  faid  :  But  I 
have  feen  that  done  in  the  Houfe  of  Commons, 
which  hath  not  made  meextreamly  fond  of  that 
Trial.  I  have  fat  here  when  fix  or  feven  Noble- 
men have  been  declared  Enemies  to  the  Kingdom 
without  any  Evidence  at  all,  and  the  Reafon  was 
fomewhat  like  what  ic  is  now.  The  Power  of 
Parliaments  was  brought  in  as  an  Argument  then ; 
and  it  was  faid,  it  was  only  in  order  to  an  Im- 
peachment, but  no  Impeachment  followed  j  yet 
thefe  Noblemen  went  with  that  Brand  in  their 
Foreheads,  and  if  any  Difturbance  had  been,  they 


(It  was  not 


we 


nion  ;  I  always  will,  [u  was  not  long  ago 
were  not  to  have  our  Religion  upon  our  private 
Opinion  neither.)  And  when  I  am  juftified  in 
that,  I  will  rely  upon  it :  Whether  this  be  ttriftiy 
legal  Evidence,  I  do  not  lay  fo  much  Weight  up- 
on it,  as  whether  it  hath  fatisfied  my  Confcience ; 
and  I  believe  there  is  not  a  ]\Tan  in  the  Houle  but 
is  fo,  (upon  what  he  hath  heard)  and  doth  believe 
that  Sir  John  Fcnivick  is  guilty  ;  and  if  we  believe 
he  is  guilty,  I  would  be  glad  to  know  by  what 
Rules  in  the  World  any  Man  can  give  his  Vote 
againft  this  Bill,  being  of  that  Belief.  And  I  tell 
you  why  I  think  every  Man  believes  fo-,  becaufe 
every  Man  in  the  Kingdom  that  hath  not  heard 
lb  much  as  we  have  heard,  does  believe  him  to  be 
fo;  and  I  can't  think  that  their  Reprefentatives  on- 
ly fhould  be  of  another  Opinion. 

What  Evidence  have  you  had  .''  You  have  had 
Captain  Porlei-'s  Evidence,  and  that  Vv'ould  be  good 
even  in  inferior  Courts;  and  befides  that,  you 
have  the  Evidence  of  what  Goodman  did  fwear  be- 
fore the  Grand  Jury  ;  you  have  heard  what  he 
did  fwear,  and  the  Grand  Jury  did  believe  him  ; 
you  have  heard  likewife  what  he  did  fwear  in  an- 
other Caufe  to  the  Petit  Jury,  and  they  believed 
him,  and  convidled  the  Prifoner  upon  ic  ;  and 
though  this  be  not  legal  Proof,  ftriftly  fpeaking, 
will  any  Body  fay  that  I  have  Reaibn  to  disbelieve 
this  Man,  and  think  he  hath  fworn  falfe  ? 

Ay,  but  here  is  but  one  Witneis,  Gentlemen 
tell  you  :  I  will  put  you  a  Cafe  where  I  believe  this 
Houfe  would  attaint  a  Man  without  any  Witnefs. 


had  been  expofed  to  the  Fury  of  the  People :  And  Suppofe  two  Perfons  had  feen  Sir  John  Fcmvick  kili 
though  we  are  fure  of  this  Floufe  of  Commons, 
and  may  be  of  all  in  this  Reign,  yet  I  know  not  how 
Fafts  may  arife,  and  what  Parliaments  we  may 
have,  and  upon  that  Account  I  am  very  unwil- 
ling a  Precedent  fhould  be  made,  at  leaft  contra- 
ry to  the  Ufage  in  all  manner  of  Courts  what- 
foever. 

Sir  Thomas  Littleton.  Sir,  I  fhall  not  trouble  you 
Jong  in  this  Debate,  that  hath  taken  up  fo  much  of 
your  Time  already,  in  the  Confideration  of  fome 
Matters  we  have  been  upon  ;  though  I  did  think 
your  Time  not  very  regularly  fpent,  till  this 
Occafion  offered  it  felf ;  I  hope  therefore,  now  it 
will  take  up  lefs  of  your  Time  ;  I  fee  the  great 
Matter  that  was  infifted  on  before,  is  infilled  upon 
ftill  ;  and  I  do  think  we  may  fay  it  among  our 
felves,  though  we  would  nor  let  the  Counfel,  That 
we  are  ty'd  up  in  this  Cafe,  by  the  Rules  of  JVeft- 
minfter-Hall ;  but  I  believe  if  that  was  the  Cafe,  and 
the  Queftion  was  no  otherwife,  than,  whether  or 
no  we  are  ty'd  up  by  the  RulesoflFcfiminJler-Hall, 
I  believe  it  would  receive  a  Determination,  that  we 
are  not  bound  up  to  thofe  Rules. 

But  I  will  take  leave  to  tell  you  v/hat  I  think  is 
proper  for  us  to  ground  our  Judgment  on  :  I  think 
the  great  Reafon,  even  of  thofe  who  are  againft 
the  Precedent,  why  they  did  admit  Sir  John  Fcn- 
TOzVi^  to  have  Counfel,  and  to  examirre  WitneflTes,  if 
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the  King,  (I  believe  we  fhould  not  have  pulled 
him  in  Pieces  in  a  barbarous  Manner,  but  he 
would  have  had  a  Trial  ;)  and  fuppofe  before  his 
Trial  they  had  been  conveyed  away,  if  before 
they  had  fworn  this  to  a  Grand  Jury,  and  they 
had  found  the  Bill,  I  believe  this  Houfe  v/ould 
have  attainted  him  for  it. 

Sir,  I  do  not  think  that  we  fhould  ftand  upon 
thefe  little  Niceties,  nor  be  bound  by  the  little 
formal  Proceedings  of  other  Courts,    when  the 
Government  is  at  Stake.     We  are  fent  hither  to 
take  care  that  the  publick  Safety  do  not  fufter  any 
Mifchief  from   the  Enemies  of  it:  We   have  had 
Plot  upon  Plot,  and  I  have  heard  fo  much  faid  on 
behalf  of  the  Z-rtWcT/^wv  Plot  without  Doors,   that 
I  wifh  we  do  not  get  an  ill  Name  upon  our  felves 
before  we  have  done.     We  have  this  Power  to  ex- 
ert upon  extraordinary  Occafions,  and  here  is  a 
Man  that  hath  endeavoured  to  fubvert  the  Go- 
vernment, and  Well-being  of  them  that  fent  you 
hither.  I  hope  you  will  ufeitnow  ;  and  if  they  knew 
who  were  not  of  that  Opinion,   I   believe  thofe 
that  fent  them  would  hardly  fend  them  any  more. 
Mr. //o-it'.     Sir,   as  to  the  Argument,  that  if  ic 
was  known  how  we  gave  our  Opinion,  thofe  that 
are  againft  this  Bill,  the  People  would  not  chufe 
them  again:    I   am   not  afraid  of  that.     I   have 
been  told  fo  often,  and  yer  I  find  the  People  I 
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that  they  may  be  perpetually  executed  here,  and 
fo  theSubjed  will  be  never  the  fafer  for  the  Bill  of 
Treafon. 

And  I  do  believe  likewife,  That  it  is  hetter- 
that  avery  heinous  F'auit,  or  a  Miltake,  fnould  be 
committed  in  IFfftminjlcr-Hall  for  ten  Years  to--,: 
gather,  than  once  perpetrated  in  this  Houfe. 
And  my  Reafon  is  this,  Becaufe  IVeJhni/ijlcr-Hall 
have  a  Law  to  be  tried  by,  if  they  tranfgrefs 
that  Law  -,  and  there  is  a  Way  by  turning  out  of 
Judges,  and  other  Things ;  and  this  Houfe  hath  no 
fuperior  Power,  and  when  they  do  a  Thing  they 
make  it  a  Law  :  So  that  this  Houfe  (as  it  harh  of- 
ten been  obfervedj  can  make  this  Nation  unhap- 
py ;  becaufe  this  Houle  canonly  eftabliib arbitrary 
Power  and  Mifery  upon  this  Nation  by  a  Law. 

Sir,  as  to  the  Evidence,  lo  'fay  fomething  to 
it,  fmce  every  Body  haih  fpoke  to  it ;  for  my 
Part,  I  do  confefs  to  you,  the  longer  I  fit  here, 
and  the  more  I  have  heard  of  this  Trial,  the  lels 
I  have  been  convinced  within  my  fclf,  that  thefe 
WitnelTes  can  know  any  Thing  of  Sir  John  Fen- 
wick'^  Guilt,  I  have  heard  Captain  Porter  give 
his  Evidence,  but  that  is  no  fufficient  Proof  to 
me  :  I  have  heard  what  Evidence  Gcodman  did 
give  to  the  Grand- Jury  -,  but  whether  they  did 
afk  fuch  Queftions  as  I  fliould,  if  I  had  been  of 
the  Grand-Jury  ;  or  whether  they  did  confront 
him  with  Evidence,  I  can't  tell.  Therefore  tho' 
the  Grand- Jury  was  convinced  by  it,  it  is  no  Rea- 
fon to  convince  us  •,  becaufe  we  might  not  be  con- 
vinced by  the  fame  Evidence. 

But  to  go  further  :  There  is  very  great  Rea- 
fon to  believe  that  Goodman  was  not  then  at  this 
Place,  and  that  not  one  Word  that  Goodman  fays, 
is  true,  I  have  fuch  Reafon  for  what  I  fay,  That  if 
taken  away  by  two  Witneffes  in  one  Place,  and  Cook's  Trial  had  been  before  this  Houfe,  (not  to 
by  one  in  another,  is  to  fay.  That  there  is  no  arraign  PTeJiminpr-Hall,  though  I  think  we  are 
certain  Rule  to  prove  a  Man  guilty  of  a  Crime  a  fuperior  Power,  and  I  may  fay  what  I  pleafe 
that  may  forfeit  his  Life,  which  is  not  admitted     of  that  Trial ;)  I  fay,  if  CooI^s  Trial  had  been 

before  this  Houfe,  and  what  I  have  heard,  be 
true,  I  do  think  they  would  hardly  have  found 
Cook  guilty  upon  Goodman's  Evidence  :  For  there 


live  amongfi,  ufe  me  better  and  better  every  Day  ; 
and  I  believe.  Sir,  they  will  defire  to  ufe  me,  when 
they  will  lay  other  Men  afide.  I  muft  in  fome 
meafurc  fupport  v.'hat  feemed  to  be  refiefted 
on  an  honourable  Gentleman,  in  that  he  laid, 
he  had  rather  be  tried  by  12  than  400.  I  am  of 
his  Opinion,  and  this  is  my  Reafon  for  it ;  I  have 
my  lawful  Challenge  in  cafe  of  the  12,  and  if  there 
be  any  on  the  Panncl  I  have  offended,  I  can  defire 
they  may  be  withdrawn,  and  that  can't  be  dune  in 
any  Cafe  here. 

But  Gentlemen  put  the  Strcfs  of  their  Argument 
upon  that  which  no  Body  denies,  and  prove  it 
handfomely,  and  well  they  may  ;  for  it  is  felf-evi- 
dent,  the  Power  of  Parliament  they  infill  on, 
when  no  Body  pretends  but  we  have  a  Power 
to  do  what  we  pleafe  :  But  I  muft  fty  of  their 
Power  what  Bra5io;i  fays  of  the  King's  Power, 
Hoc  tamen  non  potejl  facere,  quod  non  potejl  jufie 
faccre.  It  is  laid,  \Ve  are  not  ty'd  up  to  the 
"Rules  oUVeflminftcr-Hall,  we  are  not  fo  -,  but  I  beg 
leave  to  tell  them.  That  what  is  Reafon  and  Ju- 
Itice  in  JFeJhmnJhr-Hall,  is  fo  every  where.  And 
I  do  take  thefe  particular  Points  wefpeak  of,  to 
be  grounded  upon  Reafon  and  Juftice,  and  fo  far 
we  are  to  purfue  them. 

Two  Evidences  was  not  given  as  a  Reftraint 
upon  M-^t'Jlminfter-Hall,  for  fear  they  fhould  do 
fomeching  that  is  ill,  for  they  are  anfwerable.  for 
every  Thing  they  do  ill ;  but  they  were  allow- 
ed to  the  People  of  En^and,  that  they  might 
have  a  fair  Trial,  and  it  was  thought  conforma- 
ble to  the  Laws  of  God,  the  Law  of  Reafon,  and 
the  Law  of  all  Countries,  That  no  Man's  Life 
fliall  be  taken  away  upon  any  particular  Occafi- 
And  for  to  fay.  That  a  Man's  Life  may  be 
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in  any  Country  whatever. 

But  truly  Sir,  we  are  going  a  little  further  -, 
for  the  Gentleman  before  told  you,  there  was  no 
need  of  two  Witneffes,  one  would  ferve  •,  but 
now  they  go  a  little  further,  for  they  tell  you, 
there  needs  never  a  one  at  all :  For  I  do  fay,  if 
every  Gendeman  here  is  to  be  guided  by  his  pri- 
vate Opinion,  there  is  no  Man  but  before  he 
heard  this  Caufe  did  conceive  in  their  Opinion 
fome  Judgment  of  his  Guilt,  And,  Sir,  I  think 
no  Man,  but  would  have  told  you,  that  would 
have  been  an  unjuft  Judgment. 

But  they  do  fay.  That  the  Bill  of  Treafon  that 
was  made  laft  Seffions  of  Parliament  was  to  limit 
IVt'ftminJicr-Hall ;  and  that  I  will  truit  that  with 
my  felf,   which  I  will  not  truft  with  my  Servant. 
Why  truly,  if  I,  or  my  Servant,  was  to  commit 
an  Error,  or  a  great  Crime,  I  had  rather  my  Ser- 
vant did  it,  than   my  felf:  But  I   do  not  think 
that  my  Servant  fhould  be  bound  up  from  doing 
an  unjuft  1  hing,  and  my  felf  fhould  have  the  Li- 
berty to  do  it.     Another  Thing  that  Law  provi- 
ded againft  was,  that  People  fhould  not  be  hanged 
without  fufficient   Evidence,    and   thefe  Things 
have    been   long    complained   of:  But   I   never 
thought  that  the  Evidence  of  one  Witnefs,  and 
one  Witnefs  would  be  fupported  in  thefe  Days. 

But,  Sir,  what  have  you  done  ?  We  have  pre- 
vented People  being  executed  by  an  arbitrary 
Power,  and  in  an  unlawful  Way  in  Wejlminftei  - 
Hall;  but  if  you  give  this  Example,  you  have 
brought  the  fame  Proceedings  into  this  Houle,  and 


were  three  as  pofitive  Evidence  as  could  be,  that 
he  was  not  at  the  Place  when  he  fwore  he  was. 
And  1  obferve  a  little  Failure  in  Captain  Porter's 
Evidence  in  that  Point ;  for  I  don't  think  it  proved 
by  Captain  Porter,  that  Goodman  was  by  when 
this  Difcourfe  was :  For  he  fays,  he  fpake  of  this 
Thing  at  Mrs.  Mounljoy's,  and  dined  there. 

Members.  No,  no  -,  It  was  at  the  Khig's  Head. 
Mr.  How.  Vv'^ell,  there  was  but  one  Place  where 
it  was.  Now  whether  Captain  Porter  heard 
them  talk  of  it  before  Goodman  came  in,  or  whe- 
ther Goodman  be  a  good  Witnefs,  he  having  been 
there  but  the  latter  Part  of  the  Time,  which 
feemed  to  me  to  be  the  Time  they  fhould  have 
given  over  their  Talk  of  the  Bufinefs ;  they  having 
been  fo  long  together  before  :  But  it  does  not  ap- 
pear to  me  that  Goodman  can  be  a  good  Witnefs. 

But  I  take  it.  That  it  is  not  ju ft  nor  reafona- 
ble  to  find  a  Man  guilty  upon  one  Witnefs,  and 
circumfliantial  Evidence.  1  did  mention  a  Cafe 
where  there  was  a  pofitive  Witnefs,  and  a  cir- 
cumftantial  Witnefs,  it  was  in  my  Lord  De- 
lamere's  Trial  •,  and  yet  that  was  not  thought 
a  convincing  Arguincnt  by  the  Lords  to  find 
him  guilty  •,  and  I  hope  no  Confideration  will 
oblige  us  to  do  that,  which  I  am  fure  we  fhould 
blame  them  for  doing. 

The  Confcquence  of  this,  Gentlemen  fiy  they 
do  not  fear  :  I  believe,  if  Sir  John  Fenwkk  had 
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been  told,  when  he  was  Major-General  of  King  Will  you  proceed  in  a  Bill  of  Attainder  unl-f^ 
James's  Army,  that  I  Ihould  come  here  to  fit  up-  the  Matter  be  of  the  o-reateft  Confequence  '  Th- 
en his  Life,  he  would  have  laughed  at  it,  and  Preamble  of  the  Biff  for  attaintinc.  theDuk- 
thought  it  impoffible  ;  but  the  contrary  has  hap-  of  Mo^mwiitb,  gave  a  fubftantial  Reafon  for  it  ^ 
pened.     And  I  have  feen  Parties  hang  one  another  That  he  was  in  Arms,  and  could  not  be  brouohc 


with  fuch  Violence,  I  pray  God  we  may  keep 
from  it  :  I  do  not  know  ;  we  are  all  concerned 
in  fome  Meafure,  it  having  been  the  Unhappi- 
nefsof  this  Nation,  that  at  one  Time  or  another 
every  Body  hath  been  concerned,  that  they  may 
have  a  Proceeding  of  this  Sort  againft  them  •,  and 
this  furmounts  all  that  at  prefent  Gentlemen  can 
do  :  For  it  extends  beyond  all  Pardons,  and  will 
reach  beyond  the  Aft  of  Indemnity.  God  knows 
who  may  be  ferved  fo,  notwithilanding  all  the 
Aft  of  Indemnity. 

Sir,  there  is  one  Thing  that  is  fiiid  further, 
which  the  Gentlemen  at  the  Bar  conclude  with 
as  a  fubftantial  Argument,  That  we  do  not  aim  at 
Sir  John  Feiinick's  Blood,  (God  forbid  wc  fhould) 
but  at  his  ConfelTion  :  You  will  here  read  the  Bill 
once,  and  twice,  will  commit  and  pafs  the  Bill, 
(Sir  Jobn  Fenwick  not  confelTing)  and  ftill  this  is 
not  to  aim  at  his  Blood  :  But  it  happens  perhaps 
that  this  Man  knows  no  more  of  this  Matter  ;  and 
this  Man  is  racked  in  a  Manner  to  Death,  from 
Reading  to  Reading,  becaufe  he  does  not  con- 
fefs  ;  and  at  laft  he  comes  to  be  hanged,  drawn 


to  Juftice.  1  hat  implied,  That  if  he  could  htvz 
been  brought  to  Juilice,  they  would  not  have  at- 
tainted him. 

I  think  I  need  not  give  you  more  A^rguments 
m  this  Matter  ;  I  wifii  J  could  he.ir  rhofe  that 
have  been  given,  well  anfwered.     I  fliall  fay  no 
more  ;  but  I  knovv'  this,   that  my  private  Opi- 
nion  fhall   never  guide    me    in   this  Cale.     'Tis 
not  the  fame  Thing  with  the  Cafe  my   worihy 
Countryman    put  :     In   the    Cafe    of    Relijrion, 
my  private  Opinion  does  not  aiTeft  other  'Per- 
fons  ;  indeed  it  does  the  Papifls,  where  they  will 
murder  others  that  are  not  of  that  Relitrion. 
^    Mr.lSorris.  This  is  a  very  folemn  Debate,  and 
'tis  upon  a  very  folemn  Occafion.     'Tis  a  Cale 
of  Blood  ;  'tis  a  Cafe   that  in  my   Life-time,  I 
thank  God,  I  never  had  to  do  Vvith  yet  ;  and  in 
this  Matter  wherein  I  am  now  co   be'  a  Judo-e,  I 
will  ufe  as  much  Caut  on  as  any  Gentleinan  with- 
in thefe  Walls. 

I  am  fo  confcious  to  my  own  In.ibilitv  in 
what  I  have  to  fay,  tiiat  I  can't  expeft  to  con- 
vince any^  Body  ;   but  what  I  fay,  is  to  dilchara,e 


and  quartered  (inftead  of  High  Treafon)  for  not     my  own  Duty,  and  fat'sfy  my  Confcience  in  rliat 


confelTing  it. 

This  I  take  to  be  the  dangeroufefl  Part  of  all 
the  Arguments  that  have  been  urged  :  For  this 
I  muft  tell  you.  That  according  to  my  private 
Opinion,  I  do  believe  that  Sir  John  Fen-zvick  doss 
know  of  no  more  Perfons  concerned  (nor  do  I 
believe  that  he  knows  all  that  he  fays)  than  he 
tells  you.  He  hath  not  been  a  Man  that  hath 
kept  Company  with  great  Men  :  He  hath  gene- 
rally relieved  the  poor  Jacobite  Officers  :  There 
are  five  People,  as  J  take  it,  he  hath  told  you  he 
did  converfe  with  :  I  would  fain  know  in  what 
Plot  any  Man  converfes  with  above  Five  of  the 
Plotters .''  There  may  be  a  Plot  that  may  be  moft 
dangerous,  and  yet  a  Perfon  that  knows  of  this 
Plot,  may  not  know  above  two  or  three  others 
that  are  concerned  in  it. 

But  the  great  Argument  is.  Take  care  of  your 
Government.  In  the  firft  Place,  they  mufl  fup- 
pofe  the  Safety  of  the  Government  depends  up- 
on his  Execution,  or  why  do  they  ufe  it  as  an 
Argument.''  But  I  wifh  they  would  fliev/  me  the 
Government  would  be  one  Penny  the  worfe,  if 
this  Bill  does  not  pafs.  Do  you  want  Examples 
of  Punifhment  to  deter  Men?  No  ;  you  have  had 
lawful  Proof  againft  four  or  five  Perfons,  and 
they  have  been  executed  :  Here  are  Examples 
made,  that  no  Body  for  the  future  may  prefumiC 
to  plot  together,  and  not  to  be  executed. 

What  is  the  Reafon   of  this  Bill  then  ?   Why, 
there  is  a  Plot  going  on  ;  Sir  John  Fenwick  hath 
been  imprifoned  this  fix  Months  or  more;  and  will 
you  hang  him  becaufe  there  is  a  Plotnowgoingon? 
What  Conlequence  is  that  ?  Do  you  think  that  he 
knows  any  Thing  of  it,  or  that   he  can  dilcover 
it .'   It  hath  been  llarced  fince  his   Confinement, 
it  may  be,  and  he  knows  nothing  of  it  :  So  that 
as  to  what  is  preiled  of  his   ConfeiTion,   I  know 
no  one  Thing  would  be  gained  by  it,   that  could 
be  ufeful  to  the  Governmeut  ;  for  I  believe  all 
hath  been  difcovcred    already   that    he  knows, 
and   that    Plot  hath    been   utterly  difappoinred, 
and   they  have   been    fain  to  make  a  nev/  one. 
Vol.  V. 


,  I  doubt  not,  but  every  Gentleman  confiders  the 
Station  that  he  is  in,  and  the  Trult  repofed  in  him 
by  thofe  that  fent  him  hither:  We  arc  intrufled 
with  the  Lives,  Liberties,  and  Properties  of  every 
Man  in  England  ;  and  we  are  anfwerable  for  them 
to  thofe  that  fent  us  hither,  to  our  Pofterity, 
and  to  our  felves. 

In  this  Matter,  many  Things  of  great  Weight 
and  Importance  are  before  you  -,  here  is  the  Life 
of  a  Man,  the  Prefervation  of  the  King  and  Go- 
vernment, and  the  Power  of  Parliaments  to   be 
confidered.     Sir,  as  I  fhall  be  cautious  of  takino- 
away  the  Life  of  a  Man,  io  I  fhall  be  careful  cf 
the  Prefervation  of  the  King  and  Government, 
and  the   Power    of  Parliaments  ;  and  though  I 
do  not  think   it   requifite,    nor   never  will  ^ajve 
my  Confent  to  fupport  the  Government,  or  Ho- 
nour of  this  Houfe,  at  the  Expence  of  innocent 
Blood  ;  yet  I  lliall  not  be  afraid  of  giving  my  Opi- 
nion in  this  Matter,   to  bring  a  Criminal  to  Pu- 
nifhment:   Befides,  the  Treafon  he  hath  commit- 
ted, he  hath  Crimes  of  a  Nature  almoft  equal  to 
Treafon  ;  and  for  which,  becaufe  he  hath  evaded 
the    Cognizance  of  IVefiminJley-Hall,    he  is  now 
brought  before  you  •,  and  there  are  feveral  Inffan- 
ces,   where  this  Houfe  hath  taken  notice  of  Of- 
fences of  a  lefs   Nature,  and  for  a  lels  Reafon, 
than  this  is  brought  betore  you. 

To  quote  Precedents,  is  a  little  dry  Suhjeft  ; 
but  however,  I  will  inllance  in  one,  that  (I  think) 
does  afTert  the  Power  of  Parliaments  in  this  Cafe,' 
which  has  not  been  mentioned  yet;   and  that  was 
(as  I  remember;  in  the  3  Rich.  II.  of  an  Agent 
that  came  from  Genoua,  who  was,   by  a  misfor- 
tune,  killed  upon    a   Quarrel  that  happened  in 
the  Streets  ;  he  that   killed  him  was  brought  to 
his  Trial;  it    could    not  be  brought  within   the 
Statute  of  25  Ed.  III.  but  he  was  brought  to  his 
Trial,  and  it  was  found  only^^/c"  dcfcudcndo  ;  but 
he  being  a  publick  Minifi:er,    it  was   thought  fit 
that  the  Nation   fiiould  take  more  notice  of  it: 
and  he  was   attainted  afcerwards  by  Parliament, 


an 
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there    is    a  Record   of  it:     Thev  did    not 
i*  '         think 


o6  1 60.  Proceedings  againd  Sir  J.  Fenwick^  Bar.    8  Will.  III. 


think  fit  to  make  a  general  1-aw,  but  they 
made  an  Example  of  the  Man  that  committed  this 
Faft. 

A  great  many  Gentlemen  have  fuppofed  this, 
and  fuppofed  that,  and  what  ought  not  to  be 
fuppofed;  but  I  will  make  an  eafy  Suppofition; 
I  will  fuppofe  that  we  are  the  Commons  of  En- 
gland in  Parliament  aflembled;  and  if  fo.  Sir, 
we  have  a  difcretionary  Power  to  do  whatfoever 
we  fee  is  for  the  Good  of  the  Kingdom  ;  And  if 
we  are  to  be  circumfcribed  by  the  Rules  onVfJi- 
ininfier-Hall,  and  we  are  to  do  nothing  but 
what  they  would  do,  to  what  Purpofe  do  we  fit 
here  ?  If  we  are  intrulted  with  this  Power,  and 
may  exert  it,  I  think  here  is  a  fit  Occafion  for 
you  to  exert  this  Authority. 

Sir,  give  me  leave  to  take  notice,  That  the 
Strain  of  Argument  that  was  ufed  fome  Years 
ago,  is  very  much  altered  by  the  fame  Gentle- 
men ;  (I  will  mention  it)  I  think  it  was  in  78, 
when  the  Bill  of  Exclufion  was  brought  within 
thefe  Walls-,  the  Arguments  ran  then  (for  I  have 
fcen  them  in  Print)  Thofe  that  were  againft  that 
Bill  ;  What  will  you  do?  Say  they  ;  Will  you  do 
this  Thing?  Pafs  a  Judgment  againft  a  Man  with- 
out hearing  of  him  ?  Hath  he  been  brought  to 
your  Bar,  to  anfwer  what  you  have  to  fiy  againit 
him  ?  How  do  you  underftand  that  he  is  guilty  of 
the  Crimes  you  accufe  hun  of?  And  they  did 
ufe  thofe  Arguments  againft  them  that  were  for 
difinheriting  the  Duke  of  7'ork:  But  the  Anfwer 
then  was.  Do  you  difpute  the  Power  of  Parlia- 
ments ?  Is  there  not  a  difcretionary  Power  in  the 
Parliament  ?  I  do  take  notice.  That  thofe  Gen- 
tlemen that  ufed  that  Argument  for  the  Bill  of 
Exclufion,  now  ufe  it  a  quite  contrary  Way. 
Sir,  I  think  the  Power  of  Parliaments  is  not  to  be 
trifled  with. 

It  hath  been  urged  and  faid,  a  little  while 
ago,  by  a  Gentleman,  That  he  does  not  believe 
Captain  Porter  is  a  good  Witnefs.  I  will  give  you 
a  good  Reafon  why  I  do  think  he  is  a  very  good 
one,  and  they  at  the  Bar  think  fo  too,  becaufe 
they  would  have  given  a  great  Reward  to  have 
taken  him  off;  and  for  the  fame  Reafon,  I  be- 
lieve Goodman  to  be  a  good  Witnefs  too  :  Sir  John 
Femvick  was  fatisfied,  that  Goodman  did  know  hov/ 
far  he  was  concerned,  and  he  hath  been  prevail- 
ed with  to  be  out  of  the  Way. 

Sir,  here  are  a  great  many  Circumflances  that 
agree  fo  well  together,  that  (I  thinkj  no  Per- 
fon  can  doubt  of  Sir  John  Fenwick's  Guilt;  and  (I 
thinkj  'tis  in  this  Cafe  in  the  Body  politick,  as  in 
the  Body  natural,  when  a  Man  is  almoft  paft  the 
Cure  of  Phyficians ;  when  a  Man  hath  a  Gangrene, 
a  rotten  Member,  which  the  Phyficians  by  the  or- 
dinary Means  can't  cure,  the  Remedy,  the  Col- 
lege of  Phyficians  theinfelves,  in  that  Cafe,  would 
ufe,  is,  they  would  fliy,  Immedicahile  vulnus  enfe  re- 
ddendum eft. 

I  am  of  Opinion,  that  the  Legiflative  hath 
this  Power,  and  that  this  is  a  proper  Occafion 
to  exert  it  ;  and  to  compare  fmall  Things  with 
great,  'tis  like  Thunder  and  Vengeance  in  the 
Hands  of  Providence,  that  is  not  ufed,  but 
upon  extraordinary  Occafions  ;  and  then  it  ought 
not  to  tail,  for  that  makes  a  Man  trifle  with 
and  defpife  that  Pov/er  that  is  not  efieitually 
able  to  exert  itfelf;  and  if  the  Sword  ofjuftice 
be  drawn,  if  they  find  it  rufty,  and  will  not  cut, 
they  will  have  a  mean  Opinion  of  your  Power 
for  the  future. 


Gentlemen  are  afraid  of  Precedents  in  this  Cafe ; 
for  that  Reafon  lam  for  committing  this  Bill,  be- 
caufe I  would  make  this  a  Precedent ;  and  I 
will  tell  you  why  :  Becaufe  it  may  happen  in  fu- 
ture Ages,  that  Minifters  of  State,  and  Perfons 
concerned  in  the  Government,  may  be  faulty  d 
think  I  may  fuppofe  that)  and  as  the  Law  ftands 
now,  he  is  but  a  bungling  Politician  that  can't 
ruin  the  Government,  and  yet  not  come  within 
the  Bill  of  Treafon  to  be  hanged  for  it  ;  and 
therefore  for  the  keeping  an  Awe  upon  Minifters 
of  State,  and  becaufe  1  would  have  this  Houfe 
always  have  it  in  their  Power  to  punifh  future 
Offenders,  as  they  fhall  fee  caufe,  as  well  as  this 
unfortunate  Gentleman  at  the  Bar,  I  am  for 
committing  this  Bill. 

Mr.  Finch.  Sir,  the  Qucftion  now  before  you, 
arifes  upon  a  Cafe  wherein  you  have  a  Pvlan  ac- 
cufed  of  High  Treafon,  and  for  that  there  is 
but  one  W;tnefs,  which  by  the  Rules  of  Weft- 
minftcr-Hall,  is  confefled  by  every  Gentleman,  is 
not  legal  Evidence. 

I  remember  the  other  Day,  when  this  Evi- 
dence was  offered,  and  an  Objeftion  made  to  it, 
the  Anfwer  was.  That  we  ought  to  hear  it 
Cthough  mTVe[lminfter-HaIl,  they  could  not  do  it) 
becaufe  we  fit  here  as  Judges,  and  wc  can  d.ftin- 
guifh  what  is  legal  Evidence,  and  what  is  not 
legal  Evidence,  and  can  give  its  jufl  Weight  to 
every  Part  of  it :  I  do  obferve  now,  in  this  De- 
bate, fome  Part  of  the  Evidence,  which  no  Man 
can  fay  could  have  been  given  according  to  the 
Rules  of  Law,  is  infifted  upon,  and  Weight  laid 
upon  it. 

And  here  they  have  taken  into  Confideration 
the  Power  of  Parliaments  ;  and  the  Method  of 
Parliaments  has  been  infifted  upon :  As  to  the 
Power  of  Parliament,  Whether  the  Parliament 
can  do  it  ?  And  whether  if  the  Parliament  plea- 
fes  to  do  it,  they  are  tied  up  (as  Gentlemen  are 
pleafedtoexprefs  it)  to  the  Rules  of  Weftminfter- 
HalP.  That  the  Parliament  can  do  ir,  'tis  a 
hard  Matter  to  gain-fay.  That  any  Thing  is 
out  of  the  reach  of  the  fupreme  Power  of  a 
Nation  ;  the  Legiflative  Authority  can  do  every 
Thing  :  Yet,  though  Gentlemen  have  faid  this, 
and  others  have  obferved.  That  there  wanted 
no  Authority  to  prove  this,  being  felf-evident  ; 
yet  give  me  leave  to  inftance  in  fome  Particu- 
lars in  this  Cafe,  with  the  Authority  of  the 
Judges  upon  it,  where  the  Parliament  have 
proceeded  according  to  the  Rules  of  JFeftminJler- 
Hall. 

We  read  in  Hen.  VTIIth's  Time,  that  the  Lord 
Crofnwell,  Earl  of  EJJex,  was  attainted  in  Parlia- 
ment ;  and  Hiftory  tells  us.  That  he  was  attaint- 
ed by  a  Law  of  his  own  making.  Now,  fays 
my  Lord  Coke,  That  fecms  ftrange  ;  but  enqui- 
ring of  an  ancient  Pcrfon  that  lived  in  thofe 
Days,  he  told  him  the  Meaning  of  it ;  That  Lord 
had  confulted  with  the  Judges,  Whether  or  no, 
if  a  Man  was  attainted  by  Parliament,  and  was 
not  brought  to  be  heard,  fuch  Attainder  would 
be  good  in  Law  ?  The  Judges  ftarted  at  the  Que- 
ftion,  but  could  give  no  other  Anfwer  than  this  ; 
Truly,  if  fuch  Attainder  be  made,  we  know  no 
Law  to  find  Fault  with  it,  for  'tis  done  by  the  Le-  ■ 
giflative  Authority.  It  fell  out,  That  the  Inftance 
of  condemning  a  Pcrfon  in  Parliament  (not  ac- 
cording to  the  Rules  in  IFeftminftcr-Hall)  fell  out- 
to  be  the  Nobleman's  Cafe  ;  for  he  himfelf  was 
fo  attainted  immediately  after. 

Give 
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Give  me  leave   to  inftance  in  anotlier  kind  of 
Authoriry,    the  Authority  of  Parliament  touch- 
ing thefe  Attainders,  and  what  has  been  the  Con- 
fequence  of  them  :    If  you  will  look  into  the  Re- 
cord of  Rich.  II's  Time,  I  do  not  mean  the  Re- 
cord that  hath  been  quoted,  nor  the  Cafe  oijohn 
Imperiall,  for  killing  theGenoua  Ambaffador,  which 
was  declared  Treafon  in  Parliament,   Ten  Years 
after  the  Man  had  been  tried  in  IVeJlfninJier-Hall 
for  it;   but   I  mean  the    ii  Rich.  II.   how  many 
were    attainted    by     the    Proceedings  of  thofe 
Times  ;  I  do  not  mean  by  Ads  of  Parliament, 
but   thofe   Attainders  were  in   an  extraordinary 
manner,   not  according  to  the  Rules  of  IVeJtmin- 
jler-Haii  :  And  2i  Rich.  II.  the  whole  Parliament 
and   its   whole   Proceedings  were   reverfed,    and 
the  Parliament  annulled:  In  that  Year  were  the 
Profecutors  of  the  nth  Year  themfelves  attaint- 
ed :  And  21ft  Year  of  Rich:  11.  the  A(5f  that  re- 
pealed that  Parliament,  repealed  the  Pardon  too  i 
but  in  order  to   come  to  the   Attainder  of  thofe 
Perfons  :    That  being  done,    was  not   enough  •, 
for  the  Lord  Aru}idcl  had  a  Pardon  the  17th  of 
Rich.  II.  Upon  that  they  made  a  Law  to  repeal 
his  Pardon  by  Patent,   that  they  might  come  to 
the  Attainder  of  that  Lord  ;  and  that  Lord  was 
Attainted   by  Aft  of   Parliament.     But  I  muft 
obferve  one  Thing  a  little  further.   That  that  ve- 
ry  Parliament,    ihat  doubtlefs  knew   their  own 
Power  well  enough,    and  that  their  Attainders 
were  firm,   being  made  by  the  Legiflative  Pow- 
er ;  yet   they  had  a  little  Jealoufy  themfelves  of 
their  Proceedings  •,  for  they  pafTed  an  Aft  to  make 
it  capital  to  go  about    to  reverfe  any   of  thofe 
Laws  ;  and  another  Aft,  that  all  the  Lords  and 
Bifiiops  fhould  be  fworn.     Now  fee  what  fell  out 
after  ;  Rich.  II.  was  depofed,  for   confenting    to 
thofe  Laws  ;  and  Henry  IVth,   in  the  firft  Year 
of  his  Reign,  abrogated  the  whole  Parliament, 
and  repealed  all  thofe  Laws :  Thefe  Turns  have 
been  upon   thefe  extraordinary     Proceedings    of 
Parliaments. 

-  Give  me  leave  to  give  you  another  Inflance, 
and  that  in  another  Cafe,  as  odious  as  pofTible 
could  be.  In  the  Murder  of  Edw.  II.  there  was 
Roger  Mortimer  attainted  in  the  firfl  Year  of 
Edward.  III.  and  the  Record  fays,  That  it  was 
notorious  to  them  all  i  and  what  then  ?  They  ad- 
judged him  to  be  attainted  in  Parliament :  When 
Time  had  a  little  worn  oft"  that  extraordinary 
Zeal  (which'  truly  was  commendable,  though  it 
had  tranfported  them  a  little  too  far  beyond  the 
Rules  of  Juftice ;)  and  they  came  to  confider 
what  Precedent  they  had  made  for  Poflerity,  it 
had  another  Face  ;  for  in  28  Ed'jo.  III.  was  that 
Attainder  reverfed,  becaufe  he  was  not  brought 
to  anfwerashe  ought  to  have  been.  There  was 
alfo  an  Aft  for  attainting  the  Earl  of  Arundel, 
which  in  the  fame  28  Edw.  HI.  v/as  reverfed,  be- 
.{;aufe  he  was  not  brought  to  Judgment  by  due 
Procefs  ofLaw, 

But  now  we  are  told,  we  are  not  tied  here  to 
the  Rules  of  IVefiminfter-Hall :  Gentlemen  do  not 
enough  diftinguiili  in  this  Matter  ;  the  Forms  of 
iVeflminJler-Hail,  fay  fome;  the  Rules,  fay  others; 
and  others  fay  there  is  no  Difference  between  the 
Form  of  Proceedings,  and  the  Rules  of  JVefijnm- 
fier-Hall:  but  I  hope  no  Gentlemen  do  think  but 
the  Parliament^  though  they  have  a  Power  to 
-aft  as  they  think  fit  (as  Inftances  h.we  been  given) 
jyet  the  Parliament  it  fclf  are  tied  by  the  Rules 
of  common  Julf  ice.     Now  I  would  have  Qentle- 
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men  that  fay  we  are  not  tied  by  the  Rules  of 
JVepninJler-Hall,  a  little  to  confider  the  Matter^ 
Are  the  Rules  of  Wejhninjler-Hall  no  other  than 
what  are  neceifary  for  the  executing  of  Juftice  ? 
If  they  are  no  other,  how  can  we  be  faid  to  go 
according  to  Juftice,  when  we  go  befide  thofe 
Rules  ?  I  defire  them  to  confider  of  the  Confe- 
quence  of  this  Proceeding  ;  there  is  no  danger, 
I  hope,  of  this  Parliament  :  But  if  we  fhall  fay, 
that  the  Rules  of  fFeflminfter-Hall  are  not  fuch 
as  are  necefTary  for  the  Proceedings  in  a  Courfe 
of  Juftice,  we  fhall  fliake  thofe  Barriers  of  our 
Liberty  and  Property,  I  am  afraid,  a  little  more 
than  Gentlemen  think  of  at  prefent  ;  and  fhall 
we  declare  they  are  not  neceffary,  when  our  An- 
ceflors  have  thought  them  fb,  and  their  Wif- 
dom  hath  derived  them  to  us,  and  the  Wifdom 
of  the  Nation  in  Parliament  hath  eflabliflied  thefe 
Rules? 

I  can't  fay  what  Confequence  may  follow  upon 
this.  This  Parliament  can  never  do  any  Thing  to 
endanger  the  Lives  of  the  People  of  England  ;  but 
heretofore  Parliaments  have  been  damned  witfi 
fevcral  Brands,  fet  upon  them  by  fucceeding  Par- 
liaments. As  for  Inftance  ;  One,  I  think,  in  the 
38  H.  VI.  39.  That  Parliament  v/as  wholly  re- 
pealed as  packed,  and  pafTing  Laws  through 
Rancour  and  Malice,  and  having  pafTed  no  good 
ones:  Now,  fuppofe  a  Parliament  fliould  come, 
that  fhould  not  be  lb  tender  of  the  Liberties  of 
the  People  as  this  ;  and  they  fhould  be  fo  bold 
as  to  fhake  thofe  Laws  that  are  made  for  the 
Rules  of  Juflice,  if  they  have  fo  good  a  Parlia- 
ment to  guide  them  in  it  ;  Will  not  this  be  aa 
Inducement  to  fuch  a  Parliament  as  that,  to  fhake 
all  our  Laws  and  Liberties  ?  But  I  can't  trouble 
you  any  longer,  my  Head  will  not  give  me  leave; 
I  am  againfl  the  Bill,  and  have  offered  you  my 
Reafons. 

Col.  WhaUon.     I  hope  Gentlemen,  in  a  Matter 
of  this  Moment,  will  have  Patience  to  hear  one 
another  ;  and  fince  every  Gentleman  is  to  give 
his  Vote  in  this  Matter,  I  defire  to  give  my  Rea- 
fons for  my  Vote :  I  am  of  the  Opinion  of  ano- 
ther Gentleman,  That  we  have  not  touched  the 
Sore  yet  •,   yet  I  do  not  think  that  the  Rnles  for 
IVeJlminJler-Hall,  are  Rules  for  us.     The  Gentle- 
man that  fpake  laft,  as  he  always  does,  made  a 
very  florid  and  elegant  Speech,  and  brought  you 
feveral  Examples  of  Attainders  that  have  been 
condemned  from  one  Parliament  to  another,  in 
feveral  Reigns :    But  I  do  not  wonder    at  that, 
when  the  Crown  went  from  one  to  another.     An 
Inftance  was  given  in  the  Cafe  of  the  Lord  Crom- 
well, which  was  fpoke  too  from  the  Bar  ;  and  Sir 
Thomas  Powys  laid   a  great  Strefs  upon  it.  That 
this  was  condemned  as  a  wrong  Judgment,    be- 
caufe he  was  not  heard  :  I  believe  that  may  be  a 
Reafon  why  many   of  thofe  Attainders  were  con- 
demned ;  perhaps  it  might  be  a  Cuftom  of  our  An- 
ceftors  to  pafs  Bills  of  Attainder  without  hearing 
the   Party  :  This  Perfon  hath   been   heard,  and 
fully   heard  ;  and   I  believe  no  Perfon  that  hath 
been  attainted,    hath  had  fo  fair  a  Trial  ;    and 
therefore    Parliaments    having   condemned   Bills 
of  Attainder,   becaufe  the  Perfons  have  not  been 
heard,  that  will  be  no  Reafon  why  any  Parliament 
fhould    condemin    us.     A    Gentleman   told   you. 
That   the   Law  of  God    and  Man   was  not   to 
condemn  a  Man,  but  upon  two  WitnefTes ;  but 
there  are  many  Inftances  to  the  contrary. 
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It  is  told  you,  That  Porter,  here  before  you,  is 
not  a  good  Evidence,  becaufe  he  is  not  fworn  ; 
and  that  you  are  ro  go  by  the  Rules  oUVepninJler- 
Hall.  Says  the  Gentleman  that  fpake  laft,  you 
are  to  go  by  their  Rules,  but  not  by  their  Forms  : 
I  muft  cont'efs  there  is  a  great  Difference  between 
them  two  -,  for  aForm  is  only  the  Manner  and  Me- 
thod by  which  we  proceed  in  doing  of  any  Thing; 
but  the  Rule  is  the  Foundation  we  are  not  to  err 
from  -,  but  I  can't  agree,  we  are  upon  the  lame 
Rules  as  mjhninfter-Hall  is.  The  Rules  of  JVeft- 
7ninjler- Hall  arc,  when  a  Man  is  brought  upon  his 
Trial,  the  Jury  are  all  to  be  upon  their  Oaths  •, 
by  which  Oath  they  are  to  make  a  true  Judgment 
according  to  Law  :  This  is  not  the  Cafe  here  ;  if 
I  was  a  Jury-Man,  and  was  to  try  a  Man,  and 
one  Witnefs  fwore  againft  this  Man,  and  no  other 
Witnefs,  though  I  did  in  my  Confcience  believe 
him  to  be  guilty,  yet  in  that  Cafe  my  Confcience 
is  difcharged,  and  1  rnulf  find  him  not  guilty  :  But 
no  Man  can  fay  this  is  the  Cafe  here. 

What  are  we  now  a  doing?  Here  is  a  Bill  to 
attaint  Sir  John  Fenwkk  of  High  Treafon  •,  if  I 
rejeft  the  Bill,  I  do  declare  him  not  guilty,  and 
if  I  do  think  him  guilty,  I  do  declare  againft  my 
own  Judgment  ;  ror  .my  Judgment  here,  is  not 
bound  upas  a  Man's  Judgment  upon  a  Jury  •,  for 
his  Judgment  is  bound  up  to  Proof,  according  to 
Law  ;  and  my  Judgment  is  bound  up  by  my  own 
Belief:  This  is  the  Proof  I  mull  go  by  ;  and  I 
think  every  Man  is  bound  in  Juftice  and  Duly  to 
his  Country,  as  he  believes  Sir  John  Fen-joick  to  be 
guilty,  to  be  for  the  Commitment  of  this  Bill  ; 
and  till  any  Gentleman  will  convince  me,  that 
this  is  not  a  Rule  I  am  to  go  by,  I  muft  con- 
tinue in  this  Opinion. 

Mr.  Bo'^le.  The  Diforder  that  worthy  Gentle- 
man was  in,  makes  me  the  more  concerned  for 
fear  of  falling  into  it  my  felf. 

I  hope  in  this  Debate,  Gentlemen  will  be  very 
cautious  of  ufing  it  as  an  Argument,  what  Ap- 
plication our  Votes  fhall  have  without  Doors,  and 
with  thofe  we  reprefent,  when  we  are  to  give 
Judgment,  as  far  as  in  us  lies,  for  the  Life  and 
Death  of  a  Man  ;  and  therefore  I  muft  obferve, 
that  theEagernefs  that  isjuftifiable  upon  Impeach- 
ments, may  not  look  fo  well  now  we  are  Judges 
upon  a  Bill  of  Attainder.  You  have  gone  over  the 
whole  Courfe  of  the  Evidence,  and  I  believe  that 
this  Debate  will  fnew  you  pretty  plainly,  what  is 
to  be  the  Fate  of  this  Bill  ;  for  T  believe  all  the 
A  rguments]  will  now  be  ufed  that  can  be :  As  to  what 
hath  been  faid  of  extorting  a  ConfefTion,  I  take  it 
to  be  quite  out  of  the  Cafe. 

I  am  forry  to  be  ingaged  one  way  or  another :  I 
would  not,  if  I  could  help  it,  out  of  the  Houfe, 
be  upon  a  Jury  of  Life  and  Death  ;  yet  in  that 
Cafe,  I  fhould  know  the  Law,  or  be  told  it  by  the 
Judges  :  But  in  this  Cafe,  we  are  both  Jury-Men, 
and  Judges,  and  know  not  whatHules  we  are  to 
go  by  •,  but  fet  up  a  Court  of  Equity  which  hath  no 
Bounds,  but  our  own  Confciences. 

As  to  Sir  John  Fenwick,  I  know  him  not ;  as  to 
his  Caufe,  I  am  fure,  I  am  againft  it  ;  but  how 
far  I  think  him  guilty  or  not,  I  think  is  not  the 
fingle  Point  to  be  confidered :  I  muft  confefs,  there 
have  been  fcveral  People  accufed  of  this  Confpira- 
cy, and  havebeennamed  by  theEvidenceatthe  Tri- 
als; and  I  believe  they  are  much  alike  guilty,  be- 
ing upon  the  fame  Evidence  ;  but  as  to  all  that 
hath  been  opened  before  you,  and  proved,  it  can 
amount  to  no  more  than  this :  There  is  but  one 


Evidence,  which  by  the  Law  would  be  a  good 
Evidence  to  convid:  him  in  another  Place  ;  and, 
therefore  I  do  agree  with  the  Gentleman  that  fpake 
under  the  Gallery,  that  this  is  a  very  extraordina-  ■»■ 
ry  Cafe ;  for  one  Witnefs  is  not  fufficient  at  Law 
to  convift  him,  and  the  Law  would  be  very  different 
hereof  lam  to  judge  according  to  my  own  Opi- 
nion, and  not  by  the  Rules  prefcribed  by  the  Law  j 
but  though  this  Proceeding  is  not  ftriftly  according 
to  the  Law  of  the  Land,  yet  if  it  was  fuch  an  ex- 
traordinary Cafe  that  required  you  to  difpenfe  with 
thofe  Forms,  and  come  to  this  extraordinary  Man- 
ner of  Proceeding  •,  I  think,  for  my  own  Part,  it 
might  be  fupported  by  the  NecelTuy  of  it,  for 'tis 
impofTible  that  it  fhould  be  otherwife  in  Praftice  : 
Thus  when  the  Government  is  at  Stake,  and  no- 
thing will  preferve  it,  but  the  breaking  through  the 
fettled  Forms  ;  then  the  Government  will  break 
through  them,  and  whatever  Rule  you  prefcribe, 
it  will  always  happen  fo. 

There  is  a  very  extraordiuary  Cafe,  and  that 
was  in  the  Confpiracy  of  the  State  oi^Fejiice,  above 
a  hundred  Years  ago,  J  think,  fet  on  Foot  by  the 
Spaniards;  then  theState,  to  get  the  whole  Matter 
out,  promiled  a  Pardon  to  as  many  as  were  con- 
cerned in  it,  and  after  they  had  promiled  it,  and 
treated  with  them  about  it,  they  thought  it  necef- 
fary,  for  the  Prefervation  of  the  whole,  to  ^/cak 
their  Faith,  and  they  were  all  put  to  Death.  This 
was  upon  Point  of  Prefervation  of  the  Govern- 
ment. 

But,  Sir,  as  to  Precedents,  give  mc  leave  to  fay'; 
1  do  not  give  that  Authority  to  them  unlefsj  know 
all  the  Springs  and  fecret  Hiftories  and  Tranfafti- 
ons,  that  were  their  Guide  in  maf.ing  thofe  Pre- 
cedents ;  and  as  to  Precede  nts  that  have  been  quo- 
ted, when  the  Parliament  has  declared  v,rh;.:  was 
Treafon,  and  what  was  not  Treafon,  or  have  de- 
clared conftruftive  Treafon,  they  may  be  ground- 
ed upon  the  Statute  of  2  5  Ed.  III.  But  I  think  there 
is  no  Statute  upon  which  they  can  ground  the  Con- 
demnation of  a  Man  upon  cne  Witnefs. 

In  the  Cafe  of  my  Lord  Strafford,  upon  conftru- 
ftive  Treafons,  it  was  there  laid.  That  it  was  a 
F'ire  that  had  lain  hid  for  240  Years,  and  that  it 
never  broke  out  before,  but  to  confume  him,  and 
his  Pofterity.  It  was  anfwered  by  Z')?/;,  if  that  was 
the  Cafe,  it  was  not  for  want  of  Law  to  juftify 
fuch  a  Proceeding,  but  all  that  Time  had  not  pro- 
duced fuch  an  Offender. 

I  do  not  doubt,  but  if  any  one  will  confider  the 
late  Confpiracy  ;  and  if  that  was  the  Qiieftion,  but 
it  was  as  extraordinary  as  any  Thing  can  happen  : 
For  itwas  to  fubjedl  their  Country  to  a  foreign 
Power,  which  is  very  extraordinary,  and  feveral 
Perfons  were  concerned  in  it  :  But  there  is  one  ex- 
traordinary Part  which  I  do  not  remember  this 
Gentleman  is  accufed  of ;  and  that  is,  the  AlTafli- 
nation.  Treafon  ir  felf  is  a  very  extraordinary 
Crime;  but  give  me  leave  to  fay,  that  extraordi- 
nary Part  is  not  alledged  againft  this  Gentleman, 
and  this  Bill  does  not  feem  to  be  brought  in  for 
that,  wherein  he  is  concerned  in  common  with 
ibme  others,  but  for  the  fubfequent  Matter  al- 
ledged in  the  Bill.  This  Bill  is  grounded,  not  io 
much  upon  that  he  is  guilty,  as  a  great  many  more 
are,  as  upon  feveral  Circumftances  which  have  hap- 
pened to  no  Body  elfe.  Give  me  leave  to  inftance 
in  a  Cafe,  now  in  my  Head  :  (\  beg  your  Pardon 
that  I  ramble,  'tis  from  the  Awe  I  have  upon  me 
from  this  AlTembly)  in  Catelineh  Confpiracy  ;  and- 
if  that  was  our  Cafe,  no  doubt  there  would  be  ano- 
ther 
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rher  fore  of  Argument  for  ic  ;  there  they  con- 
fuhed  what  to  do  with  Cdbegiis,  and  the  other 
Confpirators ;  he  was  at  the  Head  of  an  Army, 
which  only  expefted  his  Orders  to  lay  Roi?te  in 
Aflies  •,  the  Queftion  was,  "Whether  they  fhould 
break  the  Poman  Law  ;  and  for  the  Safety  of  the 
Senate  they  were  put  to  Death  before  the  Affem- 
bly  rofe. 

Now  to  come  to  this  part  of  ic  •,  though  Sir  John 
Fen-wick  is  a  great  Offender,  yet  I  think  his  Cafe  is 
not  fo  extraordinary,  as  to  make  you  proceed  up- 
on this  Bill,  I  do  take  his  living  or  dying  not  to 
be  of  that  Confequence  as  this  Bill  of  Attainder. 
1  know  not  how  he  comes  to  be  fo  confiderable 
when  in  Hold  -,  for  when  he  walked  about  Town, 
I  never  heard  he  was  feared  or  regarded  at  that 
Time. 

But  to  come  to  the  Allegations  in  your  Bill,  up- 
on which  you  are  to  ground  your  Judgment  ;  the 
firft  Part  isa  new  Confpiracy,  that  is,  for  intend- 
iuCT  to  create  a  Jealoufy  between  the  King  and 
thefe  noble  Perfons  :  As  to  them,  you  have  alrea- 
dy palTed  a  Vote  in  their  Juftification  ;  and  I  think 
their  Adtions  may  juliify  them  to  the  World,  as 
much  as  any  Vote  of  the  Houfe  of  Commons  ;  but 
whatever  that  may  be,  I  think  it  was  a  foolifh 
piece  of  Confpiracy,  as  well  as  an  ill  one  -,  for 
one,  when  he  was  in  danger  of  being  hang'd  for 
one  Plot,  to  venture  upon  another-,  and,  I  think, 
there  was  at  thatTime  two  WitnefTes  to  bring  him 
to  his  Trial,  and  that  is  an  Allegation  in  the  Bill. 
And  as  to  the  Protrafting  of  his  Trial,  'tis 
natural,  and  fo  juftifiable,  whether  innocent  or 
no,  and  what  every  Body  attempts  ;  and  no 
Body  can  wonder  at  it,  but  in  one  Cafe  or  the 
other  it  can  be  no  fufficient  Ground  to  attaint 
him. 

The  next  Thing  that  is  faid  is,  that  he  hath 
been  the  Occafion  of  the  withdrawing  of  the  Evi- 
dence. Now  I  mud  obfcrve.  That  is  not  alledged 
in  the  Bill,  and  is  proved  but  by  Hear-fay  ;  but 
fuppofc  it  was  true,  and  alledged  ;  if  any  Man 
concerned  in  Treafon  Hiall  endeavour  by  Friends, 
or  otherwife,  to  get  off  an  Evidence,  can  that 
amount  to  that  which  is  defigned  to  be  punifhcd 
by  this  Bill  ?  to  High  Treafon  ?  'Tis  the  Part  of 
thofe  that  are  intrufted  with  thofe  Matters,  to  be 
in  Expectation  of  fuch  Practices.  What  are 
Gaols  for,  but  to  keep  them  in  Cuftody  ?  And  the 
People  employed  in  thofe  Bufineffes  are  to  take  care 
of  it.  Are  we  to  fupply  a  Defe6l  of  what  ought 
to  have  been  done  in  another  Place  ? 

So  that  I  do  fay,  That  a  Precedent  in  an  extra- 
ordinary Cafe  is  no  Precedent  to  be  ufed  in  a 
little  Cafe.  It  may  be  urged,  but 'tis  but  a  Pre- 
tence -,  when  you  have  paffed  this  Bill,  which  is 
the  Record,  the  Matter  will  appear  no  otherwife 
than  are  the  Suggeltions  of  your  Bill.  A  Man 
hath  afperfed  great  Perfons,  which  is  a  great  Fault 
indeed,  (tor  he  is  not  charged  with  the  withdraw- 
ing of  the  Evidence^  therefore  attaint  him  upon 
one  Evidence.  I  think  by  this  Bill  you  will  open 
a  Door  for  a  Precedent  of  all  Treafonsofthefame 
Nature.  Sir,  there  have  been  many  Precedents 
mentioned,  I  will  trouble  you  with  none,  becaufe 
moft  Gentlemen  have  read  the  Argument  of  Mr. 
St.  John's  in  this  Cafe.  I  muff  confefs,  unlefs 
there  was  that  Necefiity  as  is  pretended,  which  I 
do  not  fee,  1  do  not  fee  how  you  can  juftify  paf- 
fing  this  Bill  of  Attainder,  either  by  the  Law  of 
God  or  Man,  in  any  Nation  allowed. 
I  muft  confefs,  I  have  no  manner  of  Concern 
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how  this  Queftion  goes  ;  what  I  have  faid,  is  more 
to  fatisfy  my  own  Judgment,  than  work  upon 
other  People.  I  am  not  fatisfied  there  is  that 
NecefTity  that  is  pretended  -,  and  therefore  as  my 
Judgment  is  now  informed,  I  can't  give  my  Vote 
for  Committing  of  this  Bill. 

Mr.  Smith.  Sir,  I  own  my  fclf  to  be  very  unfit 
to  fpeak  in  this  Argument,  but  fince  I  am  to  give 
my  Vote  in  a  Matter  of  this  Confequence,  I  beg 
leave  to  give  my  Reafon  why  I  give  my  Vote,  as  I 
intend  to  do  -,  I  know  the  Matter  before  us,  both 
in  the  Nature  of  the  Crime  and  Punifliment,  as 
well  as  the  Confequence  of  it,  requires  a  very 
deliberate  Confideration  -,  but  at  the  lame  Time, 
I  do  rake  the  Hazard  and  Danger  of  this  Go- 
vernment to  be  a  Matter  of  great  Confequence 
too. 

Though  there  have  been  feveral  Precedents  in- 
ftanced  in  relation  to  Attainders  -,  and  though  I 
have  oblerved,  that  moft  have  acknowledged. 
That  they  might  be  juftified  upon  extraordinary 
Occafions ;  yet  when  they  have  afferted  that,  they 
have  told  you,  they  were  upon  a  wrong  Founda- 
tion, and  fo  were  laid  afide.  Now  I  think  it  no 
great  Matter  to  fay.  That  thofe  Attainders  that 
were  made  in  Rancour  upon  contended  Titles, 
were  reverfed  when  the  oppofite  Party  got  the 
Power,  no  more  than  if  any  Adion,  be  it  never 
fo  juftifiable,  fhould  be  reverfed  when  King  James 
comes  again,  which  I  hope  never  will  be.  Is  it  any 
Argument,  that  when  //.  IV.  came  to  the  Crown, 
and  depofed  King  Richard,  that  he  reverfed  all  the 
Attainders  in  his  Time  ?  There  might  be  Reafons 
might  fway  with  Perfons  for  reverfing  particular 
Ads  of  Parliament,  which  might  be  very  good, 
or  might  be  not  fo  :  There  was  fuch  a  Change  of 
Government  at  that  Time  -,  but  they  take  notice 
it  was  made  a  particular  Article  ngzinU  Richard II. 
as  if  when  the  Power  was  come  to  other  Hands, 
they  would  not  have  depofed  him  if  they  had  not 
had  that  Argument :  Neither  do  I  take  that 
Argument  to  be  of  any  Weight ;  that  Attainders 
have  been  reverfed  becaufe  the  People  have  not 
been  heard  i  when  this  Gentleman  hath  had  as  full 
a  Hearing  as  ever  any  Perfon  had  upon  any  Bill  of 
Attainder,  or  Impeachment  whatfoever  ;  and  he 
hath  had  the  Advantage  of  Counfel  in  this  Caie 
(which,  as  has  been  told  you,  was  excepted  out  of 
the  late  Act  of  Parliament)  and  of  the  moft  able 
Counfel  too. 

'Tis  faid  this  is  a  Matter  of  no  great  Confe- 
quence, becaufe  it  concerns  Sir  John  Fenzvick's  Life 
ftngly  ;  and  he  is  not  thought  to  be  fo  confider- 
able, as  by  his  Efcape  to  bring  the  Publick  in  dan- 
ger. Now  it  hath  been  always  one  Principle  I 
have  laid  down,  Thatifa  Plot  be  difcovered,  and 
not  throughly  profecuted,  itftrengthens  and  grows 
upon  you,  and  ten  to  one  if  it  does  not  fubvert  the 
Government. 

Now,  God  be  thanked,  that  we  have  prevent- 
ed the  Defign  upon  the  King's  Perfon,  and  feve- 
ral have  been  puniflied  for  it  ;  but  I  think  we  are 
not  gone  to  the  Bottom  of  if,  and  that  we  ought 
to  provide  againft  it  in  a  much  other  Manner. 
Can  any  one  think  that  Sir  IFiUiam  Parkyns,  or 
Sir  John  Freind,  and  the  reft  that  are  difcovered, 
were  the  only  Perfons  concerned  in  this  Confpi- 
racy •,  I  take  it,  that  there  have  been  much  greater 
Men  in  it  ;  and  when  I  fee  fuch  a  Struggle  both  to 
get  People  out  of  Gaol,  and  fend  People  out  of 
the  Way,  and  all  Arts  ufed  that  can  be,  I  muft 
fuppofe,  when  fuch  extraordinary  Courfes  are  ta- 
ken, 
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ken,  that  there  is  fomething  extraordinary  ftill  to 
be  done  ;  and  I  would  not  have  Men  by  bribing  of 
■WitneHcs  think  to  fecure  themielves  :  It  hath 
been  ufed  as  an  Argument  to  leffen  the  Matter, 
That  this  was  a  little  after  the  Adt  of  Indemnity  : 
Can  any  Thing  aggravate  a  Thing  more?  Sir, 
thefe  very  Arguments  turn  againft  them. 

We  are  told  here,  that  we  muft  not  confult  our 
own  private  Judgments  in  the  Matter;    and  we 
are  told  at  the  fame   Time,    if  there  were   two 
Witneffes  that  we  did  not  believe,  we  muft  not 
find  him  guilty.     We  are  told  of  a  Judge,   that 
though  he  knew  a  Perfon  to  be  not  guilty  •,  yet  it 
was  a  commendable  Aftion  in  him  that  he  con- 
demned the  Man  ;  but  that  hath  been  very  well 
anfwered  already,  and  I  (liall  not  meddle  with  it 
further  -,  only  this  I  will  l^iy.  That  I  never  will 
in  any  Cafe  be  a  Jury  Man  or  a  Judge,   where  the 
Conviftions  of  my  own  Confcience  fhall  not  go- 
vern me,    but  an  Evidence  that  I  do  not  believe. 
And  becaufe  that  Story  was  told  you,  I  v  ill  tell  you 
another  that  I  think  more  commendable  :    And 
that  was  •,  a  Man   was  try'd  for  a  Murder,  and 
there  was  pofitive  Evidence  againft  iiim  -,  the  Ju- 
ry went  out,  and  ftny'd  a  great  while  :  There  was 
Eleven  againft  One  for  finding  him  guilty  •,  but 
^t  laft   the  One  almoft  flarvcd  them,  and  they 
brought  the    Man  in  not  Guilty.     The  Judge 
fent   for   the  Gentleman  ,    and  defired  to  know 
his  Reafons  for  differing  with  the  reft :  And  at 
laft,  upon  AfTurance  that  nothing  fhould  be  done 
to  him,  Why,  fays  he.  Would  you  have  mc  find 
the  Man  guilty,  when  I  was  he  that  killed  the  Man, 
and  he  was  innocent  ? 

Then,  Sir,  if  you  take  the  Evidence  as  it  is; 
I  think,  firft,  here  is  Capt.  Pofter  ;  I  do  not 
find  any  Body  excepts  to  him  ;  and  his  Evidence 
hath  been  approved  of  by  feveral  Juries,  and  fe- 
veral  Perfons  executed  upon  it ;  and  nothing  ma- 
terial hath  been  objedted  againft  it.  I  will  not 
fay.  That  Sir  John  Fenwick  hath  owned  a  great 
deal  of  this  himfelf ;  he  hath  given  every  body 
Satisfadtion,   how  far  he  ftands  guilty  in  his  Opi 


made  for  Wejlminfter-Hall,  but  for  all  the  Subjedts 
of  England  ;  and  efpecially,  that  they  were  to  be 
a  Rule  to  the  Parliament  that  made  them,  till 
they  fliould  think  fit  to  alter  them. 

Here  have  been  great  Miftakes  between  the 
Power  of  Parliament  and  the  Jurifdidlion  of  it  ; 
the  Power  of  Parliament  is  to  make  any  Law, 
but  the  Jurifdidlion  of  Parliament  is  to  govern 
it  felf  by  the  Law  ;  and  this,  give  me  leave  to 
fay  it  to  you,  hath  been  the  Opinion  of  all  your 
Anceftors,  and  the  Method  they  ever  ufed.  Shall 
we  make  a  Law  here  in  a  particular  Caie  againll 
all  the  Laws  oi England?  'Tis  ultmiim  remediuvi 


l£  peffimum  ;  you  may  ufe  it  in  a  Cafe  of  ablolute 


NecefTity,  but  otherwife  it  may  be  a  Precedent  to 
overturn  all. 

T  here  are  feveral  Things  in  making  this  Pre- 
cedent, that  overthrow  ail  the  Laws  and  Liber- 
ties of  England.  Firil,  you  are  pafTmg  Judgment 
upon  a  Man  upon  one  Witnefs ;  I  have  heard  a 
ftrange  Debate  to  Day,  That  there  v/as  but  one 
Witnefs  in  Treafon,  before  the  Statute  of  £^w. VI. 
You  know,  that  in  Cafe  of  Treafon,  there  was 
by  the  Common  Law  required  two  WitneiTes;  for 
if  there  was  but  one,  the  Party  might  demand 
Trial  by  Battle,  and  that  was  the  Common  Law 
of  England. 

There  is  another  Thing  that  is  extraordinary  ; 
here  you  are  going  to  pafs  an  Act  v^ithout  any 
Trial  at   all :  For  to  fay  this  is  a  Trial  before 
you  the  Commons,  is  a  Miftake  ;  you  never  did 
afTume   a  Jurifdidtion  of  trying  any  Perfon,  nor 
can  you:    You   may  for  your  own  Information 
hear  what  can  be  offered,  but  'tis  not  a  Trial, 
where    WitneiTes    are    not    upon    their    Oaths. 
There  is  no  manner  of  Power  or  Jurifdidlion  can 
be  pretended  for  you  to  try  ;  in  that  is  a  fecond 
Thing.     All  the  Bills  of  Attainder  you  have  had 
have  been  in  three  Cafes,  where  the  Perfons  have 
been  either  dead,  or  fled,  or  have  been  v/ithouc 
the  Compafs  of  the  Law,  and  could  not  be  brought 
to  anfwer :    And    you  have   had   fome   Bills  of 
Attainder  after  Trials  had    in  TFeftjuinftcr-Hall ; 
but  never  a  one  of  thofe  have  been  called  Trials, 
but  they   have  been  generally  reverfed  ;  and  for 
what?   They  tell  you.   That  they  have  been  re- 
you  hear  what  hath  been  done  by     verfed  by  one  Party  and  another  Party  :  It  was  in 
—        -        ■  .  •    r,  ,•  •.        the  fame  King's  Reign,  in  iizV/j.  lid's  Reign;  they 

were  forward  and  backward,  as  the  Court  Party 
or  the  Country  Party  were  uppermofl. 

There  is  another  Thing  in  this,  that  I  think  of 
a  molt  dangerous  Confequence  ;  and  that  is,  that 
you  are  for  making  way,  for  what  I  know,  by 
this  Precedent,  for  a  Rack,  for  fo  'tis  faid  ;  this 
is  to  force  a  Man  to  be  an  Evidence.  Why,  give 
me  leave  to  fay  to  you,  'tis  a  new  Way  not 
known  in  Eitgland.  that  you  will  hang  a  Man  un- 
lefs  he  will  confefs  or  give  Evidence  ;  but  I  think 
'tis  fomething  more  than  a  Rack,  for  here  is  hang- 
ing, drawing  and  quartering  in  the  Caie  ;  and  I  do 
not  think  this  Proceeding  will  make  him  an  Evi- 
dence with  any  Credit  or  Reputation  to  this  Houfe ; 
nor  am  I  of  Opinion  that  he  can  difcover  any 
Thing  worth  fuch  a  Precedent. 

Now  give  me  leave  to  lay  one  Thin< 
the  Jurifdidlion  of  Parliament.  It  hath 
here  for  current.  That  the  Parliament  hath  a 
Power  to  declare  what  they  will  Treafon,  though 
lb  by  no  other  Law  ;  'tis  the  greateft  Millake 
in  the  World  ;  I  heard  a  great  Debate  upon  this, 
upon  my  Lord  Clarendon'sCak,  and  'tis  plain,  that 
Statute  relates  only  to  Cafes  brought  from  inferi- 

our 


n; 


againft  him 

'tis  fo  notorious  what  Parties  there 
King 


nion  ;  but  it  is  brought  fo  far  home,  that  there 
was  Sir  John  Fenwick's  own  Letter  was  to  convey 
him  abroad.  H:re  hath  been  Attempts  upon 
other  Perfons 

the  Solicitor.  They  fay,  he  was  not  his  Solicitor 
at  that  Time.  Here  are  very  pregnant  Circum- 
ftances.  One  Gentleman  faid,  you  ought  not  to 
make  ufe  of  Goodman's  Evidence  here;  and  yet  he 
could  make  ufe  of  every  Thing  to  difparage  him  ; 
for  he  could  fay,  there  were  three  pofitive  Wit- 
neffes 

Now  when 
are  for  King  James,  and  we  find  Perfons  plot- 
ting in  every  Part  of  the  Kingdom  :  When  you 
have  an  open  Invafion  before  you,  and  when  De- 
figns  are  laid  againft  the  King's  Life  every  Day  ; 
if  this  be  not  a  Time  to  exert  an  extraordinary 
Power,  I  fubmit  it  to  you. 

Sir  Rich.  Temple.  Sir,  I  fhall  not  trouble  you 
with  any  Thing  that  hath  been  offered  to  Day. 
That  which  calls  me  up  is  the  Danger  of  the 
Precedent  you  are  about  to  make,  and  the  Ar- 
guments that  have  '  been  ufed  to  fupport  it  ; 
wliich,  I  think,  are  more  dangerous  than  that. 
I  muft  confefs  'tis  a  new  Dodlrine  to  me,  That 
the  Laws  that  are  made  by  the  Parliaminc,  are 
to  be  no  Rule  and  Guide  to  this  Houle.     Sir,   the 


as  to 
pa  fled 


Birth-right  we  have  is  in  our  Laws  ;  and  I  did 


ever  think  till  now,  that  the  Laws  were  not  only 
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our  Courts  to  Parliament ;  for  it  fays,  That  if  any 
other  Cafe  fuppofed  Treafon,  which  is  not  in  that 
Statute  fpecified,  doth  happen  before  any  Juftices, 
the  Juftices  fliall  tarry  without  going  to  Judgment 
of  the  Treafon,  till  the  Caufe  be  fhewed  and  de- 
clared before  the  King  and  his  Parliament,  Whe- 
ther it  ought  to  be  judged  Treafon,  or  other  Fe- 
lony. I  fpeak  to  the  Jurifdidlion  that  the  Parlia- 
ment has  by  that  Statute  :  'Tis,  that  if  the  like 
Treafon  (for  at  Common  Law  there  was  a  great 
many  Treafons)  fhould  fall  out,  and  be  brought 
before  inferiour  Courts,  of  which  they  doubted, 
whether  they  were  Treafons  or  no  •,  then  they 
Ihould  be  brought  before  the  Parliament  to  judge 
whether  they  were  Treafons  or  Felony  :  But  how 
fhall  ihey  judge  ?  By  the  Laws  in  being.  And 
who  is  this  Judgment  in  ?  Not  in  the  Parliament 
by  Bill,  but  only  in  the  Houfe  of  Lords  :  Much 
lefs  is  it,  That  you  may  judge  that  to  be  Treafon 
in  this  Houfe,  that  was  not  fo  by  the  common  Law 
before.  So  that,  give  me  leave  to  fay,  therefore 
there  is  no  fuch  Power  referved  to  the  Parlia- 
ment, to  declare  any  Thing  Treafon  that  is  not 
Treafon  before. 

I  muft  fay,  'tis  of  the  laft  Confequence,  that 
we  fhould  make  a  Law  in  a  particular  Cafe  to 
take  away  from  him  all  the  Liberty  that  belongs 
toaSubjeft.  Some  Gentlemen  talk  of  the  great 
Flavour  he  hath  had  at  this  Bar  -,  I  know  not 
what  to  think  of  it  ;  I  am  fure  you  allowed  the 
King's  Counfel  fuch  Privileges  as  I  never  faw  be- 
fore, and  that  was  to  offer  that  for  Evidence 
that  every  body  acknowledged  was  not  fo  ;  and 
I  do  not  think  any  body  would  think  it  a  great 
Favour  to  be  heard  in  this  manner,  efpecially  to 
Things  not  in  the  Bill. 

'Tis  faid,  every  Man  muft  go  according  to  his 
private  Opinion,  'tis  not  faid  Judgment  neither  •, 
the  Inftances  that  have  been  given  are  of  a  quite 
different  Nature  :  A  Man  is  not  to  give  his  Judg- 
ment againft  his  Knowledge  ;  I  think  that  Judge 
ought  rather  not  to  have  try'd  the  Caufe  at  all  ; 
but  if  we  fit  here  to  judge,  we  fit  to  judge  him 
according  to  the  Law  of  England,  and  then  we 
muft  judge  him  according  to  legal  Proof:  Will 
you  fit  upon  a  Judgment  that  is  not  only  not 
tied  to  the  Rules  of  JVejlitiinJler-Hall,  but  is  not 
tied  to  the  Laws  of  the  Land  -,    and  attaint  a 
Man  without  a  legal  Trial,  without  legal  Evi- 
dence,   and  upon  one   Witnefs,    when  the  Law 
fays,  you  fhall  have  two  ;  and  after  all,  fay  'tis 
a  reafonable  Proceeding  ?  I  know  not  how  it  came 
about  that  the  Ad;  of  Grace  was  paffed,  it  did 
not  rife  from  this  Houfe  •,  if  it  hath  any  ill  Con- 
fequence,   let  them  anfwer  for  it  that  were  the 
Caufe  of  it. 

They  fay  the  Government  is  at  flake,  becaufe 
the  Plot  hath  not  been  found  out  to  the  Bottom : 
That  is  not  our  fault ;  this  Man  hath  been  long 
enough  in  Cuftody;  if  he  hath  trifled  with  the 
Government,  I  am  forry  he  hath  impofed  upon 
them  •,  but  if  it  be  fo,  I  think  there  is  nothing 
in  this  Caie,  of  that  Confequence,  as  to  make  you 
make  this  Precedent. 

Sir  Will.  Strickland.  Mr.  Speaker,  I  would  not 
make  ufe  of  any  ill  Precedent :  And  yet  if  the 
prefent  Occafion,  and  the  Neceffity  of  the  King- 
dom required  ir,  I  would  make  a  Precedent;  I 
am  glad  the  fevcral  ill  Precedents  are  avoided  in 
this  Cafe,  and  I  would  be  bold  to  fay,  whether 
this  Gentleman  iuffers  or  no,  no  Man  can  lay  that 
he  hath  been  hared  to  Death  by  Counfel 


Sir,  I  fliould  be  as  tender  in  Point  of  Blood  as 
any  Man  ;  but  I  do  think,  if  the  Safety  of  the  King 
and  Kingdom  is  concerned,  'tis  not  one  private 
Man  that  we  muft  have  refped  for,  fb  as  to  let  the 
Publick  fuffer  by  it.  I  do  think,  that  upon  this 
Occafion  there  have  fo  extraordinary  Things  hap- 
pened as  have  hardly  happened  in  former  Ages  % 
that  one  who  is  known  to  be  in  a  Confpiracy  to 
bring  over  a  French  Power  with  a  Popifo  Army, 
to  deftroy  our  Lives  and  Liberties,  after  his  Trial 
has  been  deferred  by  his  Equivocations  and  Pre  ■ 
fences  to  make  a  great  Difcovery  ;  when  he  comes 
to  make  ir  out,  he  accufes  the  beft  of  your 
Friends ;  and  this  is  only  an  Artifice  to  get 
Time  rill  they  could  get  the  Evidence  our  of  tl;2 
Way.  I  think,  if  you  do  not  taice  notice  of  it, 
and  let  the  Legiflative  fupply  that  Defed,  it  may 
be  of  ill  Confeqacnce,  and  may  encourage  any  one 
to  commit  the  worft  of  Mifchiefs,  upon  hopes, 
that  if  they  can  get  the  Evidence  out  of  the  Way, 
they  fliall  go  unpunifhed. 

Sir  Francis  IVinnington.  I  fhall  trouble  you  but 
a  little  while,  it  being  late  ;  but  Gentlemen  faying 
'tis  an  extraordinary  Cafe,  I  fliall  give  my  Rea- 
fons  why  this  Bill  ought  not  to  be  committed  ;  for 
every  Member  here  now  is  a  Judge,  and  he  muft 
take  the  Blood  of  this  Gentleman  upon  him  in 
Judgment,  either  to  condemn  or  acquit  him  ;  and 
I  muft  confefs,  I  have  very  much  admired,  to  hear 
that  Dodrine  preach'd,  I'hat  every  Man,  as  he  is 
fatisfied  in  his  private  Confcience,  ought  to  judge 
this  Man  guilty.  I  defire  to  know  by  what  Au- 
thority we  fit  here  ?  We  fit  here  and  have  a  Legi- 
flative Authority,  and  'tis  by  the  King's  Command 
we  come  together  -,  but  at  this  Time  we  are  judi- 
cially trying  this  Man  for  his  Life,  and  therefore  I 
humbly  conceive, That  we  ought  to  proceed y^ara- 
dum  allegata  i^ probata;  and  for  any  Man  in  his  pri- 
vate Opinion  to  fry  he  his  guilty,  he  does  not  ad 
by  the  CommilTion  he  fits  here.  For  to  tell  you 
of  the  Lancaflnre  Plot,  or  that  a  Man  fhall  not  be 
chofen  hereafter,  feems  to  be  Arguments  to  in- 
flame,  but  nothing  to  the  Queftion. 

Now,  Sir,  I  will  humbly  offer  to  your  Confi- 
deration,  and  the  Judgment  of  the  Houfe,  why  I 
think  we  cannot  judicially  condemn  this  Man ;  for 
I  think  the  Queftion  of  Commitment  to  be  the 
fame  as  of  his  Life  and  Death. 

I  do  agree  upon  all  the  Precedents  good  and  bad 
that  have  been  cited,  and  doubt  not  but  in  extraor- 
dinary Cafes,  'tis  in  the  Legiflative  Power  of  the 
Parliament  to  look  after  the  Safety  of  the  Kingdom-, 
but  I  fhall  offer  why  this  does  not  come  to  that  Cafe. 
I  humbly  conceive  in  this  Cafe,  for  I  will  not 
fpeak  to  the  Rules  of  W ejlminjlcr-Hall,  but  upon 
the  right  Reafon  of  the  Thing  ;  for  if  it  be  Reaibn 
in  JVejhninfier-Hall,  it  may  be  fo  here,  and  that 
ought  to  overcome  every  Thing:  But  whereas 
Gentlemen  fay  you  have  one  Wimefs,  I  do  not 
apprehend  you  have  one  good  Witnefs,  and  I  will 
give  you  miy  Reafon  for  it ;  for  you  muft  take 
Capt.  Porter  upon  his  Parole,  and  confider  what  he 
fays  upon  his  Word  V  and  then  I  do  appeal,  if  you 
take  what  he  fays  upon  his  Word,  Whether  ever 
they  did  know  that  a  Bill  of  Attainder  proceeded 
againft  any  Man  upon  bare  Afhrmation  ?  No  ;  in 
that  Cafe  you  fliould  have  turned  it  into  an  Im- 
peachment, if  the  Thing  looked  probable,  and 
then  you  had  the  Witnefs  upon  Oath  ;  and  the  an- 
cient Method  of  Bills  of  Attainder  ufed  to  be  firft 
by  Impeachment  of  the  Perfon,  and  then  to  turn 
it  into  a  Bill  uf  Attainder, 

Then 
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infifted  on  by  the 
in   the  Bill,    That 


Then  fee  wh:it  it  is  that  is 
King's  Coiinni,  and  recited 
there  was  a  Bill  of  Indiftment  found  by  the  Oath 
of  tvv-o  WitnefTcs,  that  is,  Porter  and  Goodmau  : 
Under  favour,  I  think  they  are  not  to  be  counted 
as  Witnefles  in  the  Point  ;  and  I  offer  this  as  a 
Reafon  ;  and,  I  think,  'tis  natural  Juftice  in  all 
Courts  of  the  World,  That  if  a  Man  be  accufed 
as  a  Malefaftor,  he  hath  the  Liberty  to  crofs-ex- 
amine  the  Perfon  that  accuies  him.  Now  v/e 
very  well  know,  that  in  Cafe  of  Bills  of  Indidment, 
when  they  are  found  by  the  Grand-Jury,  they 
never  admit  the  Prifoner  to  put  crofs  Qiieltions, 
becaufe  the  Bill  of  Indidment  is  but  the  Accu- 
fation  ;  and  if  an  Accufation  be  enough,  who 
can  be  Innocent?  Why,  then  if  it  be  lo,  then 
Oath  that  was   given    to    the  Grand-Jury, 


Oath  upon  which   you   can  put 


this 

is  not  Juch  an 

fuch  a  Value. 

Then,  Sir,  go  to  the  Paper  of  Gso^wm^/,  which 
you  would  read,  and  confider  the  Validity  ot 
that  ;  Gocdman  being  now  abfent,  the  Prifoner 
hath  no  Opportunity  to  crofs-examine  him  •,  and 
I  befeech  the  Houfe  to  confider  the  ill  Confc- 
quence  of  it  :  Any  Minifter  of  State  may  come 
and  get  an  Examination  before  a  Juftice  of  Peace, 
or  Secretary  of  State,  and  the  Man  is  conveyed 
away,  and  a  Bill  of  Attainder  is  clapped  upon  his 
back,  and  this  flnall  be  read  as  Evidence  againft 
him.  He  is  but  half  a  Vv'itnefs,  and  a  Witnefs 
upon  an  Accufation,  not  upon  a  Trial. 

Then  come  toS'ir  John  FenzmcFs,  particular  Cafe  •, 
Sir  John  Feii-wkk  is  indifted,  Iffue  is  joined,  and 
he  hath  Notice  of  his  Trial ;  and  one  of  the  W^it- 
neffes  goes  away,  no  Man  can  tell  upon  what 
Account  he  went  ;  I  may  believe  why,  in  my  pri- 
vate Opinion,  but  that  is  not  our  judicial  Know- 
ledge:'Then  if  that  be  fo,  was  it  ever  known, 


that  when  any  Man  was  indided,  and  IfTue  joined, 
becaufe  his  Trial  was  deferred,  therefore  a  Bill 
of  Attainder  muft  be  brought  againft  him?   Here 
are  Plots  againft  the  Government,  and  it  may  be 
forty  may  be  taken  up  for  it  •,  and  as  to  twenty, 
there  may  be  two  Witnefles,  and  the  others  may 
have  the  good  luck  to  have  but  a  fingle  Witnefs 
acrainft  them  ;  v.-ill  you  have  A6ls  of  Attainder 
againft  all  the  reft  ?   If  this  had  been  an  extraordi- 
nary Cafe,  wherein  the  Government  had  been  par- 
ticularly concerned,  it  might  have  weighed  v.-ith 
you  ;  for  no  Man  can  fliew  me  any  Precedent  of  a 
Bill  of  Attainder,  but  where  there  was  open  Aft  of 
Hoftility,  or  Men  of  great  Relation  and  Power 
were  concerned  to  fubvert  the  Government.     But 
what  is  Sir  John  Fenzvick's  Cafe  ?   He  is  in  Cuftody, 
and  the  Plot  is  detefted  •,  if  he  was  run  away,  you 
mio-ht  ftill  fuppofe  he  was  plotting   againft  the 
Government,  becaufe  he  was  fled  trom  Juftice. 
Gentlemen  fay  the  Government  is  concerned  ;  fo 
it  is  in  every  Felony  and  particular  Treafon  ;  but 
muft  there  therefore  be  a  Bill  of  Attainder  to  pu- 
nifla  it?    When  there  is  a  Bill  of  Attainder,  it 
muft  be  from  an  immediate  Danger  that  threatens 
the  Government  eftablifhed,  that  fuch  a  Man  is 
attainted.     But  I  do  not  fee  that  Sir  John  Femvick 
hath  any  of  thefe  Circumftances.    All  Men  agree. 
That  this  is  an  extraordinary  Way  of  Proceeding  : 
Then  the  Queftion  is,  Whether  Sir  John  Fenzvick'^ 
Cafe  be  extraordinary  ?  or.  Whether  he  be  more 
than  a  common  Malefaftor  that  is   in   a  wicked 
Confpiracy  ?  I  do  not  fee  that  this  Cafe  of  Sir  John 
Fcnzvick\  is  lb  extraordinary,  that  if  he  be  not  hang- 
ed the  Government  muft  tail. 


And,  under  favour,  a  Precedent,  when  'tis  once 
made,  I  know  not  what  Time  may  produce  from 
it :  It  may  be,  after  the  Death  of  his  Majeity,  thac 
came  to  reftore  our  Liberties,  we  may  havewicked 
Members,  and  Members  chofen  as  in  //.VI'sTime. 
It  may  be  the  Condition  of  every  Subjeft  in  Etig- 
land.  The  Power  of  Parliament  we  muft  govern 
by  Reafon  and  common  Juftice  -,  and  if  there  be 
not  fo  urgent  Necefllty  to  ufe  this  extraordinary 
Remedy,  becaufe  it  may  be  dangerous  to  Pofte- 
rity,  therefore  I  am  againft  this  Bill. 

S'lvTbo.  Liltklon.  I'he  worthy  Gentleman  took 
notice.  That  the  LancaJInre  Plot,  and  Ibme  Words 
I  ufed,  were  uled  only  to  inflame:  I  can't  fo  well 
guefs  at  his  Thoughts,  but  I  have  heard  him  ie- 
veral  Times  bring  his  Wife  and  Children  into  his 
Speeches,  to  no  purpofe  at  all. 

Sir  Francis  IVum'uiojon.  I  Iiave  a  Wife  and  Chil-' 
dren,  and  chat  Gentleman  none ;  therefore  I  think 
I  may  make  ufe  of  that  Exprefflon. 

Sir  Tho,  Seymour.  Mr.  Speaker,  I  have  attended 
your  Debate  with  the  beft  Attention  I  can  •,  and  I 
have  heard  a  great  many  Arguments,  and  fome 
very  wild  ones  too.  I  hope,  how  frightful  foever 
Things  have  been  opened,  they  will  not  lead  your 
Underftnnding  out  of  the  Methods  and  Rules  of 
Juftice.  I  will  not  take  upon  me  to  tell  you,  what 
is  nothing  to  the  Queftion  •,  as,  that  Treafon  is  a 
very  great  Crime,  or,  that  the  Parliament  hath  an 
unbounded  or  unlimited  Power,  and  are  not  tied 
to  the  Rules  ofWefiminJler-Hall ;  I  think  that  is  no 
Part  of  the  fubjecl  Matter  before  you. 

Thatnothing  bounds  or  can  limittheParliament, 
is  what  every  Body  does  admit ;  but  'tis  the  right: 
Application  of  that  Power  which  is  now  to  be  con- 
fideredof:  For  you  may  judge  the  Prifoner,  and 
others  will  judge  you.  The  World  will  judge  you, 
if  you  do  not  apply  that  Power  aright. 

For  my  parr,  I  fhall  avoid  as  much  as  can  be, 
the  faying  of  any  Thing  that  hath  been  faid  ;  and 
therefore  I  hope  you  will  believe  that  my  Diicourfe 
muft  be  very  fliort :  But  that  which  does  move  me 
in  this  Queftion,  is  in  fhort  this,  That  I  do  not  give 
my  Judgment  to  condemn  any  Manotherwife  than 
the  Law  direfts  how,  and  upon  what  Terms  I 
muft  give  it.  If  the  Law  hath  faid,  that  Treafon  is 
not  to  be  Treafon,  unlefs  it  be  proved  by  two  Wit- 
nefles, I  am  never  to  give  my  Judgment  in  that 
Cafe,  when  there  appears  but  one. 

And  this  I  take  to  be  the  State  of  the  Cafe,  not 
to  enter  into  Matters  of  Precedent  of  Attainders  ; 
for  thofe  are  only  Inftances  of  fo  many  Fafts  that 
have  been  done.  And  in  all  thofe  Inftances  that 
have  been  urged  and  quoted,  when  Times  have 
been  fedate  and  quiet,  Marks  have  been  put  upon 
them  •,  as  was  hinted  by  a  Gentleman  that  fpake 
very  ingenioufly  upon  this  Subjeft'  at  the  begin- 
ning of  this  Debate -,  I  fay,  Marks  have  been  put 
upon  them  for  you  to  avo  d,  but  not  to  imitate. 
I  take  it,  that  the  Law  hath  determined  that  there 
fhall  be  two  Witneffcs  to  the  Proof  of  Treafon, 
and  there  is  no  Treafon  that  hath  not  two  Wit- 
neffes  to  it.  There  is  but  one  Attainder  that  we 
meet  withal  in  facred  Hiftory,  and  that  is  the  At- 
tainder o(  Naboth  ;  he  was  attainted,  and  we  know 
what  induced  that  Attainder  ;  he  had  nothing  to 
objeft  as  to  the  Formality  of  the  Proceedings  there 
was  fet  up  againft  him  :  And  though  Jrzid-el's  Let- 
ter had  difpofed  the  Rulers  to  deal  by  him  as  they 
did,  yet  there  were  two  WitneflTes  that  did  appear 


againft  him. 
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I  take  it,  that  two  WitnefTes  are  requifite  for 
the  Knowledge  of  the  Truth,  that  you  may  make 
a  right  Judgment  whether  they  fwear  right  or  no. 
I  will  give  you  but  one  fmall  Inftance  more  ;  I  muft 
rell  yo-u,  Sufannab  had  been  but  in  a  bad  Condition, 
if  one  Witnefs  or  circumftantial  Evidence  would 
have  made  her  guilty. 

A  Gentleman  here  fays,  'ti^  Apocrypha  :  But 
that  which  weighs  with  me  is,  that  there  may  be 
Inconveniencies  on  one  Side,  and  there  are  no  In- 
ven  encies  on  the  other.  I  know  not  what  may 
be  the  Confequence  of  this  Precedent,  nor  where 
it  may  bring  you  :  I  know  the  Confequence,  if  Sir 
John  Fenwick  be  not  executed  upon  a  Bill  of  At- 
tainder :  for  no  Body  will  believe  there  is  a  Necef- 
fity  for  this  extraordinary  Remedy  to  be  applied 
for  an  Offence,  a  Year  and  halt'  after  he  hath 
been  indifted  and  arraigned  for  it,  and  they  might 
have  proceeded  to  his  Trial  -,  and  I  know  not 
whether  'tis  his  Fault  that  they  did  not  ;  for  it  was 
not  in  his  Power  to  prevent  it :  And  if  you,  upon 
every  Occafion,  come  to  fupply  the  Defeats  of 
them  that  are  remifs  in  the  Government,  it  will 
make  them  more  fo. 

As  to  the  Matter  of  Precedents,  Why,  It  may 
fall  out,  that  by  this  Precedent  an  innocent  Man 
may  be  punifhed,  and  then  we  that  make  this 
Precedent  are  guilty  of  his  Blood  ;  and  if  he  fuffer 
never  fo  remotely,  it  will  be  required  of  us,  if 
they  proceed  from  this  Precedent.  Now,  if 
Sir  John  Fenwick  be  not  executed,  unlefs  in  a  legal 
Way,  what  is  the  Confequence  of  that  ?  Is  it  that 
Sir  John  Fenwick  fhall  go  unpunifhed  ?  Though 
they  are  deprived  of  one  Evidence  that  would 
make  it  Treafon,  he  may  be  punifhed  for  a  Mif- 
demeanour,  and  imprifoned  for  his  Life  -,  and  I  had 
much  rather  he  did  languifh  in  that  Condition, 
and  I  am  fure  it  is  much  fafer  for  you,  for  no 
Inconveniency  can  arife  that  Way  -,  and  I  take 
it,  That  when  thofe  that  are  our  Guides  dif- 
pute  which  is  the  Way,  we  are  to  take  that  which 
is  fafeft. 

The  Learned  have  difputed.  Whether  this  Mat- 
ter, as  now  it  is  charged  upon  Sir  John  Fenwick,  be 
Treafon  :  I  will  not  take  upon  me  to  determine 
it  •,  they  differ  about  it ;  and  when  they  can't  de- 
termine it,  will  you  by  a  Queflion  determine  it 
abfolutely  ? 

Upon  the  who!;f,  there  hath  been  (o  much  faid 
by  the  Counfel  for  the  Prilbner,  and  fo  little  faid 
by  the  Counfel  againfl  him,  and  io  few  Arguments 
urged  againtl  him,  that  I  muft  ftill  retain  the 
Opinion  I  had.  That  there  is  not  Evidence  enough 
for  you  to  proceed  upon  this  BiJl  of  Attain- 
der. 

Mr.  Bciufwen.  Sir,  I  defire  to  give  my  Reafons 
for  my  Opinion  in  this  Matter.  I  have  no  per- 
fonal  Difguft  againft  Sir  John  Fenwick.  The  great 
Argument  for  Sir  John  Fenwick  2igAinl\  this  Bill 
is,  that  this  is  an  extraordinary  Proceeding,  and 
therefore  lliouki  be  againft  an  extraordinary  Per- 
fon ;  and  in  the  next  Place,  that  it  is  againft  the 
Rules  of  Law.  The  Rule  of  the  Law  is.  That 
there  muft  be  two  living  Witneffts  :  As  to  that 
Matter,  Genilemen  generally  agree.  That  'tis 
within  the  Law  of  Parliament  to  attaint  People 
by  Bill  of  Attainder  ;  but  they  fay  they  have  been 
often  mil  applied,  whichldo  eafily  believe,  becaufe 
fome  have  been  attainted,  and  have  not  been 
heard  ;  and  fome  have  been  in  tumultuous  Times : 
But  this  Gentleman  hath  had  a  fair  Trial,  and  a 
Debate  in  this  Lloufe  j  but  I  would  fain  know, 
Vol,  V, 


though  they  confefs  Bills  of  Attainder  may  be, 
how  it  can  pofTibly  be,  if  the  Lawyers  at  the  Bar 
fiy  true.  That  it  muft  be  upon  Oath,  and  you 
give  no  Oath  ? 

To  fay  it  may  begin  in  the  Houfe  of  I.ords ; 
under  Favour,  I  take  it.  That  a  Bill  againft  a 
Commoner   can't  begin  in  the  Houfe  of  Lords. 
And  if  you  can't  have  WitnefTes  upon  Oath,  you 
muft  have  as  much  Evidence  as  the  Nature  of  the 
Thing  will  afrofd;  that  is,  you  muft  have  Wit- 
neffes  to  convince  your  Confciences  in  the  Thing  -, 
for  if  all  this  great  AfTembly  are  fatisfied  in  their 
Confciences,  that  he  is  guilty  of  inviting  an  Army 
of  French  to  come  into  England,  I  am  aftonifhed  to 
think  that  you  fliould  not  pafs   this  Bill  againft 
him.    I  think,  as  to  this  Witnefs  Porter,  they  have 
not  endeavoured  to  blemifh  him  ;  but  their  Ar- 
gument  feems    to  fun  m.ore  upon  Goodman's  not 
being  prefent.     I  would  know,    if  there  are  two 
AVitnelfes,  and  I  do  not  believe  them  in  my  Con- 
fcience,  Whether  I  can  pafs  this  Bill  ?  But  I  ap- 
peal in  this  Cafe,    ret  tpja  loquitur;  the  Thing  is 
fb  plain  :  Kow  many  have  been  attainted  and  fuf- 
fered  for  the  fame  Crime,  that  have  acknowledg- 
ed Sir  John  Feiricick  to  have  been  prefent  ?    There 
were  feveral  Members  of  the  Houfe  fent  to  exa- 
mine Sir  John  Freind  and  Sir  JVilliam  Parkins,  ill 
Newgate;  and  they  were  fent  with  this  Intention, 
That  the   Houfe  would  intercede  with  the  King 
for  a  Pardon  for  them.,  if  they  difcovered  the  Full 
of  the  Plot  ;  (it  was  not  the  Death  ofSirH'^illiam 
Parkyns  and  Sir  John  Freind  that  was  aimed  at,  but 
the  Prefervation  of  the  Publickj  and  when  they 
were  examined,  they  did  acknowledge,  that  they 
were  privy  to  the  calling  in    of  the  French,  and 
that  Sir  IVilliam  Parkyns  was  to  have  a  Troop  of 
Horfe;    there  was  to  be   2000  Horfe  ;    but  he 
would  not  redeem  his  own  Life  with  the  Blood  of 
others.     Now  I  do  take  it,  that  there  is  Evidence 
againft  Sir  John  Fenzvick  fufRcient,  in  a  Parliamen- 
tary Way,  to  attaint  him. 

The  Gentleman  fays,  the  Confequence  of  throw- 
ing out  this  Bill,  would  be  nothing,  and  that 
Sir  John  Fenwick  is  a  little  Man  ;  I  agree  he  is,  but 
'tis  the  Confequence  of  bringing  in  a  French  Army 
that  is  to  be  confidered:  Would  you  pave  the  Way 
for  them  to  come  over,  and  make  their  Entrance 
eafy  ?  I  hope  the  People  of  £;2^.Wi  are  concerned 
in  the  Cafe,  as  well  as  their  Wives  and  Children  : 
If  you  let  him  go,  what  will  be  faid  ?  1  have  not 
heard  one  fay.  That  he  believes  he  is  not  guilty  ; 
there  is  none  but  think  him  guilty  •,  and  yet  will 
you  let  him  efcape  ?  What  Encouragement  will 
this  be  to  your  Enemies  ?  He  hath  not  denied  the 
Matter  himfelf  Nay,  he  hath  not  brought  one 
Gentleman  to  vindicate  him.  That  he  is  a  Man 
of  a  Behaviour  not  to  be  believed  to  be  guilty  of 
inch  a  Thing,  which  was  done  in  other  Trials. 

I  defire  you  would  confider  what  the  Fre/ich 
King  faid  of  his  Brother  King  James ;  how  could 
he  think  to  bring  in  Popery  with  a  Proteftant  Ar- 
my ?  I  am  fure  the  bringing  in  of  a  French  Army 
muft  be  for  the  Deft-uftion  of  the  People  of  £«- 
gland,  and  the  Proteftant  Religion,  and  will  bring 
your  People  to  go'  in  wooden  Shoes  :  *Tis  the  Ex- 
ample of  this  Thing  you  are  to  confider.  It  was 
faid  at  the  Deftruftion  ofCarthags,  That  the  Com- 
monwealth was  always  to  be  minded:  I  think  you 
ought  always  to  be  mindful  for  the  Prefervation 
of  England  ;  and  I  believe  he  is  guilty,  and  I  am 
therefore  for  the  Bill. 


Q. 


Lord 
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Lord  Di^Jr'.  I  fliall  trouble  you  but  with  a  Word 
or  two :  I  fuppofe  as  long  as  we  ad  by  the  known 
Rules  of  Juftice,  and  the  Laws  of  our  Land,  we 
flial!  not   need  to  fear  any   Cenfure   in  our  own 
Kingdom,  or  any  where  elfe  ;  but  'tis  a  very  un- 
certain Thing  for  Gentlemen  to  be  Judges  in  the 
Cafe  of  Life  and  Death,  without  any  Rulerowalk 
by  ;  a  great  many  will  not  allow  us  any  Rule  at 
all :  I  always  took  our  Rule  to  be  the  Law  of  the 
Land,  and  that  even  our  felves  are  bound  by  the 
Laws  our  Anceftors  have  made,  till  we  think  fit 
to  repeal  them  -,  and  I  am  confirmed  in  this  Cafe 
by  oncparticular  Argument  from  the  Bill  of  Trea- 
fon  that  pafled  lail  Seffions  ;  in  which  there   is  a 
Claufe,  That  it  fhould  not  extend  to  future  Par- 
liaments.     The   only   Argument    for   exercifing 
of  this  Power,  is  the  extraordinary  Cafe  of  this 
Gentleman.     When  a  Gentleman  fpeaks  of  the 
Power  of  Parliament,  I  take  it  to  be  thejuft  Powrer 
of  Parliament  ;  1  think  a  Man  may  fay  a  Parlia- 
ment can't  do  what  they  can't  juftly  do.     But  all 
Gentlemen   allow,  that  this  Power  ought  not  to 
be  exercill'd  but  in  an  extraordinary  Caie,  where- 
in the  Government  is  nearly  concerned  :  I  believe 
very  few  but  think,   that  if  it  had  not  been  for  the 
Vindication   of  ibme   particular  Gentlemen,    we 
never  had  had  this  Matter  before  us  •,  and  then  I 
■will  leave  it  to  Gentlemen  to  confider,  it  the  Go- 
vernment can  be  in  lb  much  Danger  if  Sir  John 
'Fenmck  does  efcape. 

Mr.  Brotberion.  Mr.  Speaker,  I  perceive  the 
Queftion,  whether  this  Bill  ihall  be  committed, 
arifes  very  much  upon  a  Suppofition  that  feems  to 
be  granted.  That  there  is  no  other  Law  to  try  this 
Perfon  by  ;  and  it  hath  been  hinted.  That  before 
the  Statute  of  Ed,  VI.  one  Witnefs  was  fufficient : 
Now,  if  I  fhew  you  that  here  is  a  Law  in  being, 
and  hath  continued  for  feveral  hundred  Years, 
whereby  a  Man  may  be  tried,  and  that  by  one 
Witnefs,  I  think  ic  is  fometliing  that  hath  not 
been  fpoke  to  yet. 

Sir,  I  ground  my  Reafon  and  Opinion  upon  the 
Authority  ofthe  Law,  and  upon  the  Hiftorians  of 
all  Times,  who  agree  in  the  Thing,   and  come 
down  to  my  Lord  Coke,  which  is  printed  by  Au- 
thority -,  and  he  is  exprefs.  That  where  there  is 
but  one  Witnefs,  (he  treats  of  what  WitnefTes  are 
neceflfary,  and  he  tells  you  two  WitnefTes  were 
required  by  the  Common  I-aw  for  Treafon,  if  the 
Perfon  was  tried  by  a  Jury  ;  but  fays  he)  if  there 
be  but  one  Witnefs  in  cafe  of  Treafon,  he  fhall  be 
tried  before  the  Conftable  and  Marfhal.     And  in 
treating  of  the  Statute  of  H.  VIII.  which  does  ap- 
point how  Treafon  beyond  Sea  fhall  be  tried  ;  fays 
he,  that  is  only  where  there  are  only  two  Witnef- 
fe§-,  but  if  there  is  but  one  Witnefs,   he  fliall  be 
t;;ied  before  the  Confl:able  and  Marflial  -,  becaufc, 
fays  he,  the  Statute  of //tv;.  VIII.  does  not  take 
away  that  Trial  before  the  Conftable  and  Marflial  •, 
and  for  that,  Sir,  there  are  feveral  Precedents  in 
this  Cafe,  of  Perfons  that  have  been  attainted  by 
a  Court  Marflial  :   And  if  the  Accufer  was  van- 
quilhed,  he  was  to  fuiFer  the  fame  Judgment  the 
Defendant  was,  if  he  was  found  guihy.  I  am  upon 
a  Gentleman's  Life,   nnd  never  was  fo  before,  and 
dcfirc  to  he  never  fo  again  •,  there  have  been  feve- 
ral Precedents,  1  fay,  in  this  Cafe,  and  my  Lord 
Coke  is  exprefs  in  the  Point  ;  and  I  defire  any  Gen- 
tleman to  fliew  me  any  Law  that  hath  repealed  this. 
In  cafe  of  Murder  -,  fuppofe  a  Man  be  wounded 
upon  the  LanJ,  ai.id  die  upon  the  Sea,  and  J  could 
fliew  feveral  Cafe,s  where  the  Common  Law  can't 


try  a  Man  by  Jury,  but  he  fliail  be  tried  by  the 
Cuftom  of  Merchants  before  the  Statute  of  Ed.  VI. 
If  a  Man  was  wounded  in  one  Country,  and  died  in 
another,  he  could  not  be  tried.  That  which  I 
aim  at,  is  to  fhew  you,  that  though  the  Common 
Law  fhould  fail,  yet  they  need  not  come  with  a 
Bill  in  this  Cafe.  If  two  EngUJhuieh  beyond  Sea 
fight,  and  one  kill  the  other,  it  can't  be  tried  by 
the  Common  Law ;  how  then  fliall  it  be  tried  ? 
It  muft  be  tried  by  the  Court  Marflial.  It  was 
Sir  John  Amepfs  Cafe  in  Rich.  lid's  Time  ;  and 
Wells'^  Cafe,  and  Lord  Herbert's,  Cafe,  in  H.  VI's 
Time,  who  (there  being  but  one  Witnefs^  was  ac- 
cufed  before  the  Conftable  and  Marfhal. 

Memorandum.  \_Mr.  Brotherton  ivas  here  inter- 
rupted by  the  great  Noife  the  Houfe  made  upon  the 
I^ovelty  ofthe  Argument,  and  did  not  go  on  further 
with  ;V.] 

Mr.  Paget.  Sir,  I  attended  to  the  Debate  of  this 
Day,  and  have  not  hitherto  troubled  you  my  felt, 
becaufe  I  did  expedt  to  be  better  informed  by  this 
Debate. 

I  think  the  Subflance  ofthe  Debate  of  this  Day 
hath  been,  not  fo  much  to  fhew  us  by  what  Rule  we 
are  to  go,  as  to  fhew  us  that  we  have  no  Rule  to  go 
by  but  our  Judgments.  Sir,  I  never  had  the  Ho- 
nour to  fit  in  Parliament  before  this  Time,  and 
therefore  can't  quote  Precedents  of  what  hath  been 
done  in  former  Parliaments ;  others  have  taken  a 
great  deal  of  Pains  to  fhew  you,  that  it  is  in  the 
Difcretion  of  Gentlemen,  and  they  are  only  to  be 
fatisfied  in  their  Conf_iences.  I  am  not  fond  to 
hear  my  felf  fpeak,  and  therefore  I  hope  I  fhall  be 
favourably  heard  at  this  Time,  and  I  do  think  I 
have  the  more  Reafon  to  fpe::k  at  this  Time,  from 
fomething  that  fell  from  a  very  honourable  Gentle- 
man at  the  Bar  :  If  I  do  mifrepeat  him,  J  hope  he 
will  excufe  me,  for  I  do  not  do  ir.  with  an  ill  De- 
fign  ;  but  I  think  his  Words  were  to  this  EfFedl, 
That  he  did  not  know,  bur  if  it  was  known  in  the 
Country,  that  Gentlemen  did  give  their  Judgment 
againft  pafTing  of  this  Bill,  it  might  hinder  their 
Eleftion  in  future  Parliaments.  Sir,  fince  there 
feems  to  be  fo  great  ftrefs  upon  our  Determination 
in  this  Matter,  I  hope  1  may  at  this  Time  fhew 
you  my  Reafbns  v  I;y  I  can't  com,e  up  to  agree  in 
this  Bill  -,  and  I  fliall  fubmit  it  to  them,  whether 
they  will  do  me  the  Honour  to  chuie  me  again. 
I  muft  confefs,  I  do  think  this  is  as  nice  a  Cafe  as  I 
can  pretend  to  give  my  Opinion  in  •,  and  as  it  is  fo, 
I  fliall  defire  the  beftAflurance  of  the  Truth  of  this 
Matter,  before  I  give  my  Opinion  for  thepalTing 
of  this  Bill. 

Sir,  you  have  had  before  you  one  Evidence,  I 
will  admit  him  to  be  as  much  as  a  fingle  Evidence 
can  be  -,  as  to  the  Paper  o^ Goodman''?,  Examination, 
I  have  heard  that  and  other  Matters  too,  which  I 
fliall  not  repeat.  But  I  do  remember,  that  in  the 
Debate  of  yefterday,  it  was  not  infilled  on  to  be 
Evidence:  And  if  nor  ib,  I  fliall  only  take  the  Mat- 
ter as  depending  before  you  upon  one  Evidence  onl  y. 
Sir,  it  is  true,  I  believe  this  Houfe,  as  to  its 
Legillative  Proceeding  is  not  tied  by  the  Methods 
of  inferiour  Cours :  But  I  hope  I  fhall  be  excufed, 
if  in  the  Methods  of  Profecution  and  Convidtion 
of  Offenders,  after  they  have  been  prefcribed  by 
the  Wifdom  of  the  Parliament,  I  hope  I  fliall  be 
excufed,  if  I  believe  this  Houfe  can't  take  away 
any  Perlbn's  Life  upon  lefs  Evidence  than  inferiour 

Courts  could  do. 

And. 


x6^6,       upon  a  Bill  of  Attaiiider  fir  High  Treafon. 


And,  Sir,  T  Iliall  not  enter  into  any  very  long 
Vindicr.tion  of  my  felf,  and   my   Zeal  and  Wil- 
]in2;neis  to  ferve   the  Government  ;  I  never  was 
imployed  in  any  other  Government,   and  I  think 
my    A(51:ions    have    been    fuch,    that   no    Body 
can   inftance  in  any  one  Thing  that  hath  looked 
otherwife;  and  when  I  have  laid  this,  I  ihall  rrou- 
bJe  you  no  further  about  that ;  But  there  hath 
been  lb  much  ftrefs  laid  upon  this  Bill,  that  who- 
ibever  Ipeaks  againft  it  ieem^s  to  Ipeak  againlt  the 
Government  ;   becaufef^t  is  faid,   the  paffing  of  it 
is  lb  neceffiiry  for  the  Support  of  the  Government. 
And  I  was  the  more  willing  to  olt'er  you  my  Rea- 
fons,  becaufe,   as  the  Nature  of  this  Debate  has 
been,   I  can't  f^tisfy  my  fell  where  my  Judgment 
and  Opinion  fiull  reil  :  For  it  it  be  fo,  that  you 
are  not  tied  to  have  as  much  Evidence  as  inferior 
Courts,  and,  as  they  fay,  one  Evidence  is  enough, 
and  my  Judgment  is  to  be  guided  by  Papers ;  then 
they,  without  any  Evidence,  may  be  enough  to  fa- 
tisfy  :    And   if  you   take  up  with  lefs  Evidence 
than   inferior  Courts,    I   can't  come   to  declare 
how   little  Evidence    may    take  away   a   JVIan's 
Life. 

As  to  the  Prilbner,  I  know  him  not ;  but  I  think 
this  Bill  is  for  all  that  he  hath  to  lofe,  and  is  for  all 
the  h(:iiE;'g!iJhman  can  lofe  upon  the  like  Occafion. 
Sir,  I  fhall'be  very  tender  in  giving  my  Opi- 
nion tor  the  Bill,  unlefs  it  was  very  clear  to  me 
that  it  was  reafonable.  Truly  I  have  heard  very 
little  of  the  whole  Plot,  or  of  this  Matter  that 
hath  been  examined,  or  for  which  others  have 
been  executed  ■,  my  Life  has  been  generally  in 
the  Country,  and  I  have  not  had  the  Curiofity  to 
buy  the  Trials  ;  and  as  this  is  the  firft  Perlbn 
that  hath  been  called  before  me  ,  to  give  my 
Judgment  on,  I  hope  I  may  be  excufed  for  ta- 
king this  Liberty,  upon  fuch  Evidence  as  ap- 
pears before  us,  to  tell  you,  I  can't  give  my 
Confent  to  this  Bill. 

S\r  IFiHiam  Loivther.  Sir,  you  have  had  a  very 
long  Debate  in  this  Houfe,  and  long  Difcourli  from 
the  Bar  ;  and  though  the  Counlel  was  directed 
that  they  fliould  nor  difpute  the  Priveleges  and 
Authority  of  this  Houie,  yet,  as  far  as  my  Judg- 
ment carries  me,  their  whole  D;fcourle  was  againft 
it  :  And  moft  of  the  Gentlemen  that  have  fpoke 
againft  the  Bill,  it  hath  been  becaufe  it  hath  not 
been  adequate  to  the  Proceedings  in  Weftminjler- 
Hall.  becaufe  there  hath  been  but  one  Witnefs. 
Sir,  if  there  had  been  two  WitnelTes,  this  Houfe 
had  not  been  troubled  with  it  :  It  is  a  Cafe  of  a 
very  extraordinary  Nature,  and  lb  required  an  ex- 
traordinary Proceeding. 

It  hath  been  queftioned  by  fome  Gentlemen, 
"Whether  one  Witnefs  be  fufficient  in  this  Cafe,  or 
no  ?  Which  I  wonder  at,  fince  a  great  many  have 
been  convifted  upon  his  Evidence,  and  every  one 
of  them  has  confelTed  ;  which  fhews  it  to  be 
a  notorious  Truth. 

There  is  another  Inference  they  draw  from  the 
Proceedings  here  -,  becaufe  a  great  many  of  thole 
Precedents  of  Attainders  have  been  reverfed,  and 
thole  with  Notes  of  Ignominy.  If  they  did  con- 
fiderthe  Times  they  were  made  in,  and  the  Times 
they  were  reveried  in,  there  might  be  a  great  deal 
of  Caufe  for  it :  We  find  that  it  was  contrary 
Faftions  that  reverfed  them,  and  that  makes  it 
never  the  worfe.  And  truly.  Sir,  I  do  not  know 
but  where  Circumftances  are  fo  notorious,  but 
they  are  iautamoufit  to  a  fecond  Witnefs,  as 
I  have  he^rd  m  ff^eJlminJier-Hallt  and  in  Cafesoi  Ipeak  with  Zeal  tor  pur  Liberty,  and  ancient  Con- 
VoL.  V,  _  '0^2  ftitution. 
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Lite  too.  If  a  Man  be  murdered,  and  two  in  .1 
Room,  and  one  comes  out  with  a  bloody  Sword, 
the  Law  does  prefume  that  Man  murdered  him, 
though  there  is  no  particular  Evidence  that  he 
murdered  him,  but  only  this  Circumftance  ; 
and  yet  the  Man's  Life  is  concerned  in  that 
Cafe.  So  that  upon  the  whole,  it  appears  to 
me  that  he  is  guilty,  and,  I  think,  nothing  can  be 
plainer. 

There  isanother  Circumftance,  That  he  fled  for 
it  -,  and  that  is  a  Prefumption  of  a  Man's  Guilt  : 
For  a  Man  lofes  his  Goods,  if  he  flies  tor  Fe- 
lony. 

Mr.  Harley.  It  would  be  very  unreafonable  and 
impertinent  to  trouble  you  long  after  fuch  a  De- 
bate •,  I  fliall  avoid  Repetition  of  what  hath  been 
fuggefted  to  you  much  better  from  other  Perfons, 
than  would  have  been  from  me. 

I  own  'tis  a  Cafe  of  great  Concern,  and  'tis 
my  Misfortune  that  I  (liould  ever  ftt  upon  a 
Thing  of  this  Nature  ;  but  I  will  difchargc  my 
Confcience  always,  and  give  what  Arguments 
occur  to  me,  why  I  am  againft  this  Bill. 

Gentlemen  have  been  pleafeJ  in  their  Argu- 
ments to  enter  upon  the  Debate  of  your  Power  and 
Authority,  and  have  made  that  a  part  of  their  Ar- 
gument ;  but  I  think,  with  SubmifTion,  we  need 
not  difpute  that  at  all.  It  is  admitted,  that  there 
have  been  Bills  of  Attainder  pafTed  formerly,  and 
your  Authority  is  not  under  Difpute  ;  for  the  Lc- 
giflative  in  all  Nations  have  a  Power  lodged  in 
them,  for  the  Safety  of  the  whole.  f 

But  your  proper  Enquiry  is.  Whether  this  is" 
fuch  a  Cafe  as  you  ought  to  exercife  this  extraor- 
dinary Power  ;  o?mie  rcgim7n  fub  graviore  regno  : 
1  hougi.  you  have  this  abfolutc  Authority,  yet  'tis 
to  be  executed  by  the  Rules  of  Realbn,  and  by  the 
Rules  (for  fuch  there  are)  of  eternal  Juftice  ;  and 
1  look  upon  this  as  one  that  is  inviolable.  That  no 
Man  can  forfeit  his  Life,  in  fuch  a  Cafe  as  this  is, 
without  two  WitnelTes.  I  muft  adhere  to  that^ 
becaufe  1  have  heard  nothing  in  this  Debate  that 
can  make  me  quit  that  Maxim  :  And  'tis  fuch  an 
antient  Land- mark,  that  I  will  never  draw  a  Curie 
upon  me,  and  my  Pofterity,  for  removing  of  it. 
I  beg  leave  that  1  fpeak  with  this  Earnellnefs  to 
you. 

Gentlemen  have  been  pleafed  to  make  it  part  of 
their  Arguments,   The  great  Danger  the  Govern- 
ment is   m,  if  this  Bill  does  not  lucceed.     I   will 
not  ufe  many  Words,  but  I  think  that  Argument: 
ought  not  to  be  taken  in  the  grofs,   but  to  be  ex- 
amined. Whether  this  Argument,  of  the  Hazard 
of  the  Government,   is  of  equal  Poize  for  you  to 
break  the  eternal  Rules  of  Juftice.     I  won't  quote 
the   Cafe    before  -,    every    Gentleman  knows  it, 
(though  there  was  two  WitnelTes  in  that  Cafe  to 
put  an  innocent  Perlbn  to  DeathJ   where  it  is 
urged,  the  Romans  will  come  and  take  our  State 
and  Nation.     But  with  how  much  Reafon  that  was 
urged,  every  Body  knows  -,  and  how  far  Govern- 
ment is  now  in  Danger.     Let  us  confider.  Is  this 
Gentleman  out  of  your  Power  ?  Is  the  Government 
in  Danger  of  a  Man  that  is  your  Prilbner .?  Is  he 
in  open  Rebellion  againft  you  ?   If  this  Law  does 
not  pals,     if  you  have  not  your  Hands  in  his 
Blood,   is  he  not  under  the  Power  of  the  Law  ? 
Did  not  he  tell  you  lb  himfelf  ? 

Every  Gentleman  ought  to  have  a  Zeal  for  the 
Government,  and  I  vvilh  it  was  vifible  in  every 
Thing  elfe  •,  but  if  that  be  fo,  give  us  leave  alfo  to 
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tticution.  The  Argument  is  urned  tv-  Ways-, 
on  one  Side  you  are  told.  That  this  proliubly  may 
make  him  confels  fomething  ;  and  by  o-ihers,  he 
is  to  be  made  an  Example  of  Funifhment.  This 
is  the  fiiit  beginning  of  a  Bill  of  this  Nature  -,  but 
the  fame  Reafon  chat  leads  you  to  this,  muft  lead 
you  to  all  the  reft :  The  fame  Pvcafon  that  is  urged 
for  this  Bill  to  make  him  confefs,  will  lead  you  to 
bring  in  a  Bill  to  make  him  a  good  Evidence  ;  this 
every  Body  muft  allow  to  De  the  Confequence 
of  it. 

How  does  this  Bill  come  before  you  ?  It  comes 
before  you  upon  a  villainous,  fcandalous  Afper- 
fion  of  lome  great  Men  ;  though  I  know  them  not 
all,  yet  I  have  a  great  Value  for  them,  and  I  would 
make  their  Cale  my  own:  But  if  they  were  the 
neareft  Relations  I  had,  I  would  be  againft  this  Bill 
upon  their  Account  ;  and  let  any  one  examine  the 
Reafon  of  it. 

Sir,  I  won't  run  into  Precedents  -,  but  only  be- 
caufe  it  hath  been  told  you,  That  the  Precedents 
were  made  in  one  Reign  by  one  Faftion,  and  then 
the  Attainders  were  reverfed  in  another  Reign 
by  another  Faftion.  There  is  one  occurs  to  my 
Mind,  v/hich  hath  been  touched  at,  and  is  at  leaft 
of  Inftrudlion  to  me :  There  was  a  Cafe  in  Ed.  Illd's 
Time  ;  there  v/as  the  Depofition  of  a  King,  a  King 
barbaroufly  murdered,  and  his  Son  upon  the 
Throne;  and  there  was  the  Notoriety  of  the  Fadt, 
for  which  a  great  Man  was  attainted  in  his  Son's 
Reign,  and  no  different  Title :  and  four  Years  after, 
a  Bill  was  brought  in  againft  the  Earl  of  March  : 
And  one  of  the  Articles  againft  him  was.  That  he 
had  procured  that  Attainder  of  that  noble  Lord, 
under  Pretence  of  fome  Letter,  or  Paper,  that  was 
figned  by  him  ;  which,  if  it  was  fo,  fays  the  Re- 
cord, was  no  Evidence. 

I  lay  this  before  Gentlemen,  to  fhew  them 
how  Things  have  turned,  and  Precedents  that 
have  been  made  very  unanimoufly  •,  but  in  bad 
Times  have  been  turned  to  fhed  the  beft  Blood 
in  England.  It  grieves  me  to  my  Soul  to  hear  of 
Mr.  Cnrmfi,  whofe  Attainder  you  have  reverfed, 
to  hear  that  quoted  as  a  Precedent  in  this  Houfe  : 
'Tis  not  whether  two  Witneftes  be  the  Rule  of 
Weftmwfter-Hall,  'tis  the  Rule  of  right  Reafon  -, 
and  'tis  a  Maxim  in  your  Law,  Make  what  Law 
you  will  againft  the  Law  of  God,  'tis  void:  And 
this  is  the  Law  of  God,  and  right  Reafon. 

You  muft  provide  for  the  Government,  and 
when  you  can't  do  it  by  Courfe  of  Law,  then  Ar- 
mies muft  do  it,  when  the  Courts  arc  fhut.  I  hope 
Gentlemen  will  not  put  a  hard  Conftruftion  upon 
what  I  have  faid,  I  have  done  it  to  difcharge  a 
good  Confcience. 

Mr.  Cbancellor  of  the  Exchequer.  Sir,  I  am  for  the 
Commitment  of  this  Bill,  becaui'e  in  my  Confci- 
ence I  think  Sir  John  FcnwiLk  is  guilty  ;  and  be- 
caufe  I  think  the  Power  of  Parliaments  may  in- 
terpofe  in  this  Matter  :  And  if  they  have  fuch  a 
Power,  I  think  they  may  juftly  exercife  it  in  this 
Cafe. 

Gentlemen  fay,  they  will  not  difpute  the  Pow- 
er of  Parliament  ;  and  yet  in  their  Arguments  they 
tell  us,  we  are  not  to  proceed  otherwife  than  ac- 
cording to  the  Forms  of  inferior  Courts.  And  if 
the  Parliament  is  not  to  proceed  without  two 
Wicnefles  in  the  Cafe  ofTreafon,  give  me  leave 
to  fay,  there  is  no  room  left  for  a  Bill  of  Attain- 
der, unlefs  you  will  take  the  Bufinefs  of  inferior 
Courts  upon  your  felves  :  And  I  am  confident, 
feveral  Gentlemen,  if  there  were  two  "WitncfTes, 


would  ufe  it  as  an  Argument,   What  have  you  to 
do  with  it  ^  Refer  it  to  the  ordinary  Courts  of  Ju- 
ftice  -,  and  I  am  fure  that  would  be  very  reafonablc. 
But  I  do  think  that  Parliaments  have  this  Power, 
and  they  have  always  ufed  it ;  and  I  believe  'tis  for 
the  Advantage  of  your  Conftitution.     The  inferior 
Courts  are  to  go  by  the  Letter  of  the  Law,  and 
whoever  can  avoid  that,  is  to  efcape  Punifliment 
there;  buttheLegillative  is  not  to  be  dallied  with: 
And  if  the  Oftence  be  of  chat  Nature  thu  inferior 
Courts  can't  reach  it,  they  can  go  beyond  all  Forms 
to  preferve  the  Government.  This  they  have  done, 
and  upon  that  Principle  you  fie  here.     Was  it  by 
the  Forms  of  common  Juftice  below,  that  you  de- 
clared the  Throne  to  be  vacant,  and  King  William 
to  be  lawful  King  ?  Is  it  upon  the  ordinary  Rules 
of  PFeJlfninJler-Hall  lha.z  his  Title  does  depend  ?  No, 
it  depends  upon  this  Maxim,  That  the  Parliament 
of  England  zre  intruftcd  for  the  whole,  and  may 
conftitute  a  Government  for   the  Prefervation  of 
the  whole.     And  upon   the  lame   right  Principle 
that  I  gave  my  Vote  to  declare  him  rightfvil  and 
lawful  King,   by  the  fame  Principle  I  declare  liis 
Enemies  to  be  Traitors. 

You  are  told  here,  'tis  according  to  the  Lav/ 
of  God  and  Nature,  that  there  muft  be  two  Wit- 
nefTes  in  Cafes  of  Treafon :  I  do  not  pretend 
much  Skill  in  other  Parts  of  the  World,  I  think 
'tis  our  particular  Happinefs  to  have  this  Way 
of  Trial  :  I  think  in  any  other  Part  of  the  World, 
if  he  had  dealt  thus  with  the  Government,  he 
would  have  had  another  manner  of  Proceeding 
againft  him,  than  to  be  condemned  by  King, 
Lords,  and  Commons:  But  that  is  your  Confti- 
tution, but  it  does  not  hold  in  other  Parts  of  the 
World. 

Some  Gentlemen  lay  the  Strefs  of  their  Argu- 
ment upon  the  ill  Confequence  it  may  have  in  ano- 
ther Reign  ;  I  would  avoid  ill  Confequences  in 
another  Reign  as  much  as  I  could,  but  our  imme- 
diate Care  is  the  preferving  of  theprefent  Confti^ 
tution. 

But  if  Gentlemen  are  apprehenfive,  that  by  fuch 
an  Example,  if  King  7«w«  fhould  return,  others 
may  be  punifhed  -,  if  we  may  judge  what  he  would 
do,  by  what  he  hath  done,  he  would  go  another 
Way  to  work  ;  if  he  came  to  London.,  he  would  pro- 
ceed as  his  Party  did  at  Dublin,  and  attaint  all  the 
Proteftants  in  one  common  Bill  ;  that  is  the  Pre- 
cedent he  hath  fet,  and  he  will  follow.  And 
therefore  in  order  to  prevent  that,  and  in  order,  to 
puniih  our  Enemies,  and  to  preferve  our  Conftr- 
tution  and  Prerogative  of  Parliament  in  all  Points  ; 
and  becaufe  I  am  convinced  in  my  Confcience  he  is 
guilty,  I  fhall  give  my  Concurrence  tor  Commit- 
ment of  this  Bill. 

Col.  Granvil.  Sir,  I  would  not  prefume  to  trou- 
ble you  at  this  Time  of  Night,  was  the  Debate 
upon  a  lefs  Subjedl  than  it  is  ;  but  fince  you  are 
going  to  pronounce  Judgment  in  >  Cafe  of  I-ife 
and  Death,  and  that  this  houfe  is  abo\cany  Rules, 
and  we  have  no  Precedent  for  it,  but  every  Gen- 
tleman is  to  find  out  private  Rules  to  walk  by  ;  the 
Rule  that  1  fhall  take  to  i$,  TK:u  1  wpuln  deal  with 
Sir  John  Fenwick  as  I  would  ii,ive  M?.nkind  to  deal 
with  me,  if  1  was  in  Sir  John  fenwick' s  Place,  and' 
were  indicted  of  High  Treafon,  and  were  not  al- 
lowed any  Trial,  nor  the  Benctic  of  making  my 
Defence,  according  to  the  known  ,L^ws  of  the 
Land;  I  fhould  think  my  Blood  unjufUy  fpilt,  let 
me  be  never  fo  guilty- 
^'  rJ  r.i  ;..  „  .V-i,i.\-tt\i'., 

The 
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The  Laws  are  what  are  fen  up  for  rhe  Defence  of 
every  Man  ;  and  when  once  webreakthrough  them, 
whatever  our  End  may  be  at  that  Time,  and  tho' 
it  may  in  fome  Manner  feem  to  juftify  us,  be- 
caufe  'tis  to  come  at  an  ill  Man  •,  yet  pray  confi- 
der,  the  beft  ot  Men  may  be  come  at  as  eafily  as 
the  worllofMen.  And  whac  makes  me  cautious 
is.  That  my  Hands  are  guiltlefs  of  Blood  yet, 
and  I  will  take  care  ho-v  1  begin  to  dip  them  in 
it.  .  And  that  which  will  m.ake  me  cautious  in 
any  Cafe  of  this  Nature  is,  what  I  read  in  the  Sto- 
ry ot  the  late  Time,  That  when  once  a  Set  of  Peo- 
ple had  begun  to  dip  their  Hands  in  the  Blood  of 
jny  Lord  Strafford,  nothing  would  quiet  them  till 
they  had  ftained  their  Hands  with  Royal  Blood. 
The  Lords  are  the  common  Defence  between  the 
King  and  the  People  -,  but  the  King  is  I'afeft  when 
the  Laws  are  moil  ftriiflly  obferved. 

I  fhall  not  pretend  to  talk  of  your  Power,  which 
hath  no  other  Bounds  but  your  Juftice  and  Dif- 
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cufe  thcmfclves  from  it.  I  mull  agree  with  thofc 
Gentlemen,  That  you  are  no  ways  bound  or  li- 
mited to  the  Rules  of  Wepninjhr-HaU;  and 
theretbre  what  was  faid  upon  that  1  did  not  think 
worth  taking  notice  of  i  but  when  we  are  told, 
we  are  bound  up  by  the  Laws  of  Nature  and  Re- 
ligion, and  rhe  Law  of  God,  in  this  Matter,  this 
touches  me  fo  nearly,  that  I  mufl  defire  thole 
Gentlemen  to  fhew  me  in  Scripture  the  Law  that 
they  quote. 

If  it  be  the  Law  of  Nature,  and  the  Law  of 
God,  that  every  Man  that  dies  mull  be  convicl- 
ed  by  two  WitnefTes,  as  an  honourable  Perfon 
obferved,  I  wonder  it  is  not  obferved  by  all  Chriili- 
an  Nations  and  Governments,  That  they  are  not 
all  governed  by  this  Law  ;  if  there  be  any  Direcli- 
on  from  the  Law  of  God,  that  no  Man  is  to  die  for 
Treafon  without  two  WitnelTes,  bur  he  may  luf- 
fer  for  Murder  and  Felony  with  one  Wi'tnefs. 
Now,    I  )ay,  I   mull  defire  the  Gentleman  that 


cretion  ;    and  what  you  think  fo,   will,  I   hope,  aiferts  it.   That  he  would  be  pileafed  to  Ihev/  me 

meet    with  Approbation    abroad.     And    in    this  it  in  Scripture,  and  I  will  be  entirely  of  his  Opi- 

Cafe  I  fhall  always  be  againft  what  is  called  a  Tri-  nion  :  But   till  I  hear  that  very  plainly  proved, 

al  to  Day  :  But  I  do  not  think  it  any  -,  for  I  do  'tis    not  within  my   Reading  or  Remembrance, 

think  we  are  an  unfit  Court  to  determine  this  and  therefore    I  defire  it  may  have   no  Weicrhr. 

Matter.     We  fit  in  fo  many  Capacities,  'tis  hard  And  now  I  am  up,  I  fliall  give  you  my  Realons 

to  diflinguifh  in  what  Capacity  we  are  here  :  Some  why  I  fhall  give  my  Vote  for  this  Bill, 
areaccufed;  'tis  hard  to  be  accufed,  and  to  be  a         ~       ~ 
Judge  at  the  fame  Time.    I  am  fure  I  am  as  much 
concerned  as  if  I  was  accufed  my  felf ;  and  'tis 
for  my  Innocence  and  Honour  that  I  think  my 


The  Reafon  that  governs  me,  is  the  Preferva- 

tion  of  the  Government,  and  the  Common  wealth 

under  which  I  live  ;  and  which  I  think  I  am   in 

the  Station  wherein  I  ftand  bound  to  preferve,  by 

felf  bound  to  fpeak  againfl  this  Bill.     For  as  no    ail  the  Rules  of  Juilice  imaginable.    Now  if  your 


Refentment  fhall  make  me  do  any  Thing  that  is 
unjufl,  fo  I  fear  nothing  that  he  can  fay  ;  and 
I  will  never  go  about  to  flop  his  Evidence, 
by  cramming  a  Bill  of  Attainder  down  his 
Throat. 

Befides,  'tis  an  unfit  Thing  for  any  Gentleman 
who  is  obliged  to  be  of  Counfel  for  the  King  -,  'tis 
hard  for  him  to  be  fo,  and  fit  here  as  a  Judge  :  I 
think  alfo  to  proceed  in  this  Manner,  is  a  difre- 
fpeftful  Thing  to  the  King  himfelf -,  for  in  this 
Cafe  you  turn  the  Throne  of  Mercy  into  the  Seat 
of  Judgment.  The  King,  who  fhould  have  all 
the  Ways  to  ingratiate  himfelf  with  his  Sul  jefts, 
you  make  him,  by  this  Proceeding,  to  pronounce 
the  Sentence  himfelf  upon  the  Life  of  a  Subjedl  •, 
and  'tis  hard  to  offer  a  Bill  to  tne  Kins;  in  fuch 
a  Manner,  by  which  you  oblige  him  either  to  re- 
ject ir,  (which  was  always  look'd  upon  as  an 
Hardfhip)  or  to  pafs  Sentence  upon  this  Gentle- 
man, which  perhaps  his  gracious  Temper,  and 
his  Mercy  make  him  averie  to. 

Sir,  'tis  too  late  to  give  you  other  Arguments  5 
you  have  heard  a  great  many  better  than  I  can 


Law  hath  bounded  inferiour  Courts,  but  hath  not 
bounded  you  in  this  Matter,  though  you  have  fiid 
inferiour  Courts  fhall  notdetermine  and  give  Judo-- 
ment  in  fuch  a  Cafe  -,  yet,  I  think,  you  are  not 
bound  up  fo  here:  But  if  the  Matter  be  proved  to 
my  Satisfadlion,  I  may  give  my  Judgment  accord- 
ing to  the  Evidence  that  comes  before  me,  with- 
out that  Reftri6lion. 

But,  Sir,  this  ought  not  to  be  done,  'tis  faid, 
but  upon  extraordinary  Occafions.  You  were  told, 
fome  Time  fince,  of  the  Cafe  of  the  Duke  of  7i/;«- 
7nouth  ;  but  it  was  faid,  that  he  was  attainted  be- 
caufe  he  was  in  Arms,  and  could  not  he  come  an 
otherwife  :  But  I  think  this  is  apan^'Iel  Cafe  to 
that,  if  not  much  ftronger  :  for  here  is  a  Perfon 
that  hath  been  accufed,  and  fully  proved  to  have 
been  in  Rebellion,  and  irt  treafonable  Pradices 
with  your  Enemies,  to  bring  an  Invafion  uoon 
you,  and  to  fubvert  your  Government ;  and  cho' 
he  ha'^h  not  been  proved  to  have  been  in  that  fin- 
gle  Adl  of  the  AiVailination,  yet  there  is  iuch  a 
Correfponiency  between  one  and  the  other,  that: 
I^do  look  upon  him   as  equally  guilty  of  both. 


give:  But  I  think  this  Bill  is  unjufl  in  it  felf,  and     Therefore  this  having  been  fo  fully  proved,  and 


dangerous   in   its  Confequence  ;    and  therefore  I 
hope  you  will  not  commit  it. 

Sir  Herbert  Crofts.  Sir,  I  did  not  think  to  trou- 
ble you  in  this  Debate,  but  only  for  the  Argu- 
ments that  have  been  ufed  by  fome  that  fpake 
lately,  who  feem  to  lay  a  great  Load  upon  Men, 
according  as  they  give  their  Vote  in  this  Matter, 
becaufe  'tis  in  relation  to  the  Blood  of  a  Man.  I 
have  confidercd  the  Point,  I  hope,  with  as  much 
Caution  as  any  Man  within  theie  Walls,  and  hope 
to  adl  with  as  fcricl  a  Confcience  as  any  Man 
whatfoever  ;  and  fhall  be  glad  to  be  informed  from 
thofe  Gentlemen,  that  have  laid  the  Strefs  fo  hard 
upon  Religion,  how  they  can  fliew  me,  that  I  do 
not  as  flridiy,  as  to  all  Points  of  Religion,  give 
my  Vote  for  palFing  of  this  Bill,  as  they  would  ex- 


the  Perfon  that  Hands  acrufed  being  out  of  the 
reach  of  the  common  Courfe  of  the  Law  ;  what 
Remedy  have  you,  but  to  fly  to  your  Legifla- 
tive  Power,  to  attaint  him  upi^n  the  Grounds  and 
Allegations  of  your  Bill,  that  one  Witnefs  is 
withdrawn?  And  I  am  very  well  fitisfied,  and  I 
think  we  may  prefume  'tis  by  his  own,  or  his 
Friends  Incouragement  and  Procurement.  And 
I  do  take  this  to  be  as  reafonable  a  Ground  for 
your  Bill,  as  any  Thing  in  the  other  Cafe  ;  and 
I  know  not  what  is  an  extraordinary  Cafe,  if  this 
be  not  one :  Is  it  not  an  extraordinary  Cafe,  for 
a  Plot  to  be  laid  for  the  total  Subvcrfion  of  this 
Contlitution,  and  our  Religion  for  ever,  and  we 
can't  come  at  it  to  punifli  it  another  Way  ?  But 
it  hath  been  fitid,  the  Safety  of  the  Government 

doe? 


1 6o.  Proceedings  againji  Sir  J.  Fenvvick,  Bar.  8  Will.  Hi 


\  iS 

tloes  not  depend  upon  him  :  If  we  acquit  liim,  we 
are  to  acquit  every  one  alike  :  I  hope  the  Go- 
vernment does  not  depend  upon  him  alone  ;  but 
it" you  ciear  him,  there  is  the  lame  Right  to  clear 
any  Criminal  whatfoever.  Sir,  fmce  I  am  brought 
up  upon  giving  my  Judgment  in  this  Matter, 
('chough  1  come  as  unwillingly  as  any  body  to  it) 
I  mult  go  according  to  my  Conicience  ;  and  till  I 
can  fee  fomcwhat  of  the  Law  ot  God,  that  has 
been  hinted  at,  made  out,  I  mufl  go  according  to 
the  Law  of  my  Rcaibn  ;  and  that  is,  that  I  mull 
be  for  the  Bill. 

Lord  Norreys.  I  will  not  pretend  to  tell  you  Law,  and  a  Form  in  uitenour  Courts.  I  never 
what  the  Authority  of  this  Houfe  is,  'cis  what  could  believe  that  was  a  Form;  for  according 
they  pleafe  to  make  it :  But  I  am  fure  they  will  to  your  Law,  no  Man  fhall  be  declared  guilty 
(-rround  it  upon  good  Reafon  •,  but  I  think  the  Rea-  of  Trr  uun  ,  unlefs  there  be  two  Witneffes 
^n  chiefly  given  for  the  Commitment  of  this  againft  nan  •,  lb  that  it  gives  in  a  manner,  a  De- 
Bill,  leaves  you  a  Laiitude  to  do  what  you  pleafe,  termination  to  the  Crime  ;  that  I  take  to  be  the 
and'give  no  Rcali.n  at  all  -,  for  it  is  only  to  fay.     Cafe. 


ceed  againft  him  by  Bill  of  Attainder?  For  the 
Argument  is,  Whoibever  is  endeavouring  to  fub- 
vert  the  Government ,  provided  there  be  but 
one  Witnefs,  you  are  obliged,  by  virtue  of  your 
Legiflative  Power,  to  bring  a  Bill  of  Attainder 
againft  him.  And  what  then?  Of  what  Ufe  is 
the  great  Care  and  Wifdom  of  your  Anceftors, 
and  your  felves,  that  where  a  Crime  is  fo  great, 
and  the  Punifhment  fo  great,  there  fnould  be  two 
Witnefles  ? 

1  was  mightily  furprized  to  hear  Gentlemen 
tell  you.   That  two  WicnelTes  is  a  Form  in  your 


I  am  convinced  in  my  Conicience  this  Man  is 
guilty  •,  no  Matter  upon  what  Proof,  no  Matter 
wheth.er  any  Proot  or  not,  you  may  believe  it 
from  his  Life  and  Convcrfation,  and  the  Compa- 
ny he  keeps,  or  from  his  Intcieft  -,  and  that  may 
be  Argument  enough  to  find  a  Man  guilty.  But 
till  I  know  a  Reafon  better  grounded  than 
this,  1  cannot  be  fur  the  Commitment  of  this 
Bill. 

Sir  Chrijlopher  Mufgrave.  I  am  fure  at  this 
Time  of  Night  I  am  unfit  to  fpeak  in  fo  great  a 
Matter;  I  muft  confefs  I  fhould  not  have  troubled 
you,  if  it  had  not  been  in  the  Cafe  of  Blood. 

You  have  had  a  great  Debate  before  you  of  the 
Power  of  Parliaments,  and  that  hath  been  fuffi- 
ciently  argued  ;  and  I  have  not  Learning  enough 
to  give  you  any  Precedents  that  have  not  been  al- 
ready quoted  :  But  every  body  does  agree  in  this. 
That  what  Power  you  have  of  this  kind,  is  not 
to  be  exercifed  but  upon  extraordinary  Occafions. 
Now  I  would  be  glad  to  know.  What  this  extra- 
ordinary Occafion  is? 

Every  body  allows.  That  T reafon  is  the  great- 
eft  Crime  a  Man  can  be  guilty  of;  and  the  Charge 
of  this  Gentleman  is  High-Treafon  :  But  there- 
fore in  this  Cafe,  muft  you  exercife  this  Autho- 
rity ?  Pray  wherein  does  this  Cafe  differ  from  any 
other  Cafe  of  High  Treafon,  that  any  other  Per- 


A  Gentleman  told  you,  That  he  was  fully  fa- 
tisfied  by  the  Proof,  that  this  Gentleman  is  guil- 
ty :  But  how  can  a  Man  latisfy  his  own  Confcience, 
to  condemn  any  Man  by  a  Law  that  is  fubfequenc 
to  the  Fa6l  ?  For  that  is  the  Cafe  ;  and  pray  lee 
the  Danger  of  Precedents:  It  now  will  appear 
upon  your  Journals  that  you  have  caufed  to  be 
read,  a  Depofition  of  a  Perfon  that  was  abfent, 
taken  before  a  Juftice  of  Peace,  when  the  Perfon 
acculed  had  no  Opportunity  to  interrogate  him  ; 
and  likci-^'ife  that  you  have  heard  a  Witnefs  as  to 
what  a  Man  fwoie  in  the  Trial  of  another  Man  : 
All  this  will  appear  upon  your  Books. 

And  ti  uly,  I  would  be  glad  to  know,  if  another 
Age  may  not  be  apt  to  think  that  you  took  thefe 
to  make  good  the  Dcfedt  of  another  Witnefs  ; 
and  then  1  mull  appeal  to  you,  if  you  have  not  ad- 
mitted of  a  Tellimony,  which  according  to  no 
Law  is  admitted. 

,  They  fay  you  are  not  tied  to  the  Rules  o^JVeJl- 
mifiJier-Hall,  ncr  their  Forms.  Is  there  any  Law 
in  being,  that  fays,  a  Judge  may  hear  a  Witnefs 
as  to  what  was  fworn  upon  the  Trial  of  another 
Perfon,  to  condemn  him  that  was  not  Party  to 
that  Trial  ?  If  there  be  no  fuch  Law,  then  the 
Rule  is  founded  upon  Juftice  and  common  Right, 
that  nothing  fhall  be  brought  againft  a  Man 
when  a  Man  was  not  a  Party  when  the  Oath  was 


fon  will  be  pradtifing  againft  the  Government?  made,    and  he  had  no  Opportunity  to  examine 

All   the  Difference  I  can  make  of  it,  confilts  in  him.           _  '.-l:!  T\{iU.o  l 

two  Points  ;  the  one  is,   that  he  hath  prevarica-  I  thought  It  my  Duty  to  tell  you,  That  when 

ted  with  the  Government;    and  the  other.  That  you  have  made  this  Precedent,  if  any  Perfon  fhall 

Gentlemen  lay  he  hath  been  a  Means  of  Procrafti-  be  acculed  of  Treafon  but  by  one  Witnefs,  there 

iiating  his  Trial  ,    in   which  Time  an  Evidence  will  be  the  fame  Reafon  to  proceed  thus  againft 

hath  made  his  Efcape.     I  will  allow  you,  that  'tis  him. 
a  very  great  Crime  for  any  one  to  afperfe  fo  great 


Then  {being  a  little  before  eleven  a  Clock  at  Night) 
the  9ucflioniiJasput,  Whether  the  Bill  JImdd  be 
Committed  ?  And  the  Houfe  divided  : 


Men  as  he  hath  done  ;  but  I  would  be  glad  to 
know,  whether  there  being  fuch  an  Ingredient,  it 
be  fufhcient  to  attaint  him  upon  High  Treafon 
upon  that  Account. 

Then  as  to  that  of  aWitnefs  being  gone.  Gen-     .:,  Ayes  182.  Noes,  128. 

tlemen  have  faid,  They  are  apt  to  believe,  and 

there  is  ^reat  Prefurnption  that  he  hath  been  the     So  itpajfed  in  the  Affirviative,  and  the  Bill  teas  com 
Occafion  of  this  Witnefs  being  gone.     Is  that  an 
Incrredient  fuiBcient,    though   at  prefcnt  it  hath 


not  been  proved  to  you?  But  if, it  had  been  pro- 
ved, I  fliould  not  however  think  that  is  Treafon. 
Then  if  this  be  the  only  difference  between  this 
Gentleman,  and  any  other  Perfon  tliat  fhall  be 
praclifing  10  fubvert  the  Government,  I  would 
know,  if  there  be  but  one  Witnefs  againft  any 
Man,  for  Confpiring  againft  the  King,  it  they 
piay  not  have  rccourfe  to  this  Precedent,  to  pro- 


mitted  to  a  Cominittee  of  the  whole  Houfe. 
Ve)i£ris  10  die 'Havcmhnz,   1696. 


I'be  Houfe  rejolved  into  a  Co?nmittee  of  the  whole 
Houfe  upon  the  faid  Bill,  and  feveral  IVords  be- 
ing offered  as  an  /Imend/nent  to  the  faid  Bill,  ta 
import  Sir  John  FenwickV  being  Guilty  ;  at 
lajl  the  JVords  that  were  agreed  on,  were  thefe 
COf  which  Treafon  the  faid  Sir  John  Fenzvick 

is 
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is  guilty  :)  //  "was  alfo propofed  to  the  Cov.fidera- 
iion  of  the  [aid  Committee,  Whether  the  Lords 
Sdiritual Jhould jiand  in  the  enabling  Part  ?  But 
upon  looking  into  the  fever al  A5ts  of  Attainder, 
it  appeared  tbe^  were  unconcerned  in  all  thnfe, 
AEls  of  Attainder,  in  the  enaFling  Part,  and  fo 
the  Committee  was  fatisfied  in  that  Point j  and 
they  were  left  to  Jlaml  in  the  Bill  by  general  Con- 
fent  ;  and  the  Bill  was  ordered  to  he  reported  to 
the  Houfe ;  and  afterwards  upon  the  Report,  the 
Houfe  agreed  with  the  Committee  in  the  afore- 
faid  Amendment  of  the  f Fords,  importing  5ir  John 
Fei\Wic]i.'s  being  guilty. 

Mercurii  25  die  Novembris,  1696. 

The  faid  Bill  againfi  Sir  John  Fenwick  was  read 
the  third  Titne. 

Mr.  Methuen.  Mr.  Speaker,  I  have  not  trou- 
bled you  in  any  of  this  long  Debate,  and  do  it  un- 
willingly now  ;  but  I  do  think  it  every  Man's  Du- 
ty, in  a  Cafe  of  this  great  Importance,  freely 
to  own  his  Opinion,  and  give  his  Reafons  for 
it. 

Thegreateft  part  of  the  Debate  hath  run  upon 
two  Things  ;  the  Inconveniency  of  Bills  of  At- 
tainder, and  the  having  them  too  frequent  j  that 
It  is  neceflary  to  have  them  fometimes,  that  any 
Perfon  might  not  think  they  are  not  out  of  reach, 
if  they  could  evade  the  Laws  that  were  made  to 
proteft  the  People. 

I  think,  in  general.  That  this  Bill,  as  every 
other,  ought  to  have  its  Fate  upon  the  particu- 
lar Circumftances  before  you ;  and  whoever  gives 
his  Affirmative  to  this  Bill,  ought  to  be  convin- 
ced. That  Sir  John  Fenwick  is  guilty  of  High 
Treafon  ;  and  alfo.  That  there  are  extraordinary 
Reafons  why  the  Nation  does  profecute  him  in 
fo  extraordinary  Manner  -,  and  I  do  think  one  of 
thefe  is  not  fufficient  alone. 

If  between  the  Indiftment  and  Arraignment, 
or  Trial,  Goodman  fliuuld  have  died,  and  there 
had  been  no  other  Reafon  for  attainting  Sir  John 
Fenwick,  only  the  Defeclof  his  Evidence,  I  fhould 
not  have  thought  it  a  fufficient  Reafon,  though 
we  fhould  have  had  an  Opportunity  of  being 
informed  of  his  particular  Evidence,  and  believed 
him  o-uilty  ;  and  if  Sir  John  Fenwick  does  not  ap- 
pear guilty,  I  do  not  think  any  Reafon  of  State, 
though  he  hath  prevaricated,  and  behaved  him- 
felf  to  the  DilTatisfaftion  of  every  Body  ;  there- 
fore, I  think,  there  muft  be  both  thefe. 

You  have  heard  the  Evidence,  I  ffiall  not  re- 
peat it,  but  rather  come  to  thefe  Things  that  di- 
ftinguifh  Sir  John  Fenwick's  Cafe  ;  only  thus,  you 
have  received  the  Evidence  againft  Sir  John 
Fenwick,  and  given  him  liberty  to  make  his  De- 
fence, and  have  fully  heard  him  -,  which  I  think 
hath  altered  the  Reafon  of  a  great  many  Prece- 
dents cited  from  my  Lord  Coke,  and  other  Au- 
thors. 

That  which  diftinguiffies  this  Cafe,  is,  the  great 
Danger  the  Nation  was  in  from  this  Confpiracy, 
and  the  Senfe  the  Nation  hath  had  of  it  •,  and  I 
find,  by  the  general  Opinion  of  all  Perfons,  this 
Danger  is  not  at  an  end. 

There  feems  likewife  to  be  an  Opinion  as  gene- 
ral, That  Sir  John  Fenwick  could  have  contributed 
to  your  Safety  by  a  Difcovery. 

The  next  Circumftance,  That  Sir  John  Fenwick 
knowing  of  this,  and  the  Expedition  the  Nation 


had  from  him,  for  that  he  could  have  contribu- 
ted to  your  Safety,  hath  made  ufe  of  that  to  put 
oft"  his  Trial  ;  and  at  laft,  has  made  fuch  a  Pa- 
per as  does  fhew  an  Inclination  to  do  you  all  the 
Prejudice  he  can,  and  tended  to  the  creating  of 
new  Dangers  ;  and  by  this  Means  Sir  John  Fen- 
wick, againft  whom  there  was  two  Witneffes 
when  he  was  indided,  hath  delayed  his  Trial, 
fo  that  now  there  is  but  one  ;  and  there  is  a 
violent  Prefumption,  That  this  Perfon  is  with- 
drawn by  the  Praftice  of  Sir  John  Fenwick's 
Friends. 

There  remains  yet  with  me  as  great  a  Confide- 
ration  as  any  of  thefe  ;  the  publick  Refentment  of 
the  Nation  for  fuch  his  Behaviour,  is  the  only 
Means  his  Practice  has  left  you  ;  and  it  feems  ne- 
ceflary for  your  Safety,  to  come  the  next  belt 
Way  to  what  he  could  have  done. 

Againft  the  Evidence  that  hath  been  given 
there  have  been  great  Doubts  raifed  •,  not  fo  much 
whether  it  be  fuch  Evidence  as  may  incline  us 
to  believe  him  to  be  guilty  •,  but  whether  it  be 
fuch  as  you  fhould  hear  in  the  Capacity  you 
are  in  ;  and,  whether  after  it  is  found,  fuch  as 
it  is,  that  is  not  fuch  as  would  convi6l  him  up- 
on another  Trial.  Whether  you  ought  to  cre- 
dit it,  and  that  Ihould  influence  you  to  give 
your  Vote  for  this  Bill  of  Attainder  ;  this  is 
a  Doubt  that  J  find  weighs  generally  with  them 
that  differ  from  me  in  Opinion  about  this  Bill  •, 
and  therefore  I  defire  leave  to  fpeak  to  that  Parti- 
cular. 

'Tis  faid.  That  you  are  trying  of  Sir  John 
Fenwick ;  That  you  are  Judges  ;  and  that  you  are 
both  Judges  and  Jury ;  and  that  you  are  obliged 
to  proceed  according  to  the  fame  Rule,  though 
not  the  Methods  oi  tVeftminJler-Hall ;  Secundum  ali 
legata  ^  probata. 

But  the  State  of  the  Matter,  as  it  appears  to  me, 
is.  That  you  are  here  in  your  Legiilative  Pow- 
er, making  a  new  Law  for  the  Attainting  of  Sir 
John  Fenwick ;  and  for  exempting  his  particular 
Cafe,  and  trying  of  it  •,  (if  you  will  ufe  that 
Word,  though  improperlyj  in  which  Cafe  the  Me- 
thods differ  from  what  the  Law  requires  in  other 
Cafes  -,  for  this  is  never  to  be  a  Law  for  any  other 
afterwards,  ; 

Methinks  this  being  the  State  of  the  Cafe,  it 
quite  puts  us  out  of  the  Method  of  Trials,  and 
all  the  Laws  that  are  for  limiting  Rules  for 
Evidence  at  Trials  in  IVejlminjler-Hall ,  and 
other  Judicatures :  For  it  muft  be  agreed,  the 
fame  Rule  of  Evidence  muft  be  obferved  in 
other  Places  as  well  as  WeJimin/ier-Hall;  I  mean 
in  Impeachments,  and  it  has  always  been  fo 
taken. 

This  Notion  of  two  Witneffes  has  fo  much 
gained  upon  fome  Gentlemen,  that  we  have  had 
fome  Gentlemen  fay.  That  this  is  required  by  the 
Law  of  Nature,  the  univerfal  Law  of  Nature, 
nay,  by  the  Law  of  God :  And  I  think,  if  ic 
was  fo,  there  would  be  no  doubt  but  it  will 
oblige  us. 

But  therefore  I  go  to  the  Bottom  of  the  Mat- 
ter :  That  any  Man  deferves  to  be  puniffied  is 
becaufe  he  is  Criminal.  That  this  or  that  Man 
deferves  it,  is  becaufe  he  is  guilty  of  a  Crime, 
let  his  Crime  be  made  evident  any  Way  what- 
foever  •,  for  whatfoever  makes  the  Truth  evi- 
dent, is,  and  is  accounted  in  all  Laws  to  be  Evi- 
dence. 

Now 
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Now  as  to  the  Rules  for  examining  any  Perfon, 
whether  he  is  guilty  or  not,  and  the  Evidence  that 
is  allowed  in  all  Nations,  no  two  Nations  agree  in 
tht  lame  Evidence  for  the  Trial  of  Criminals, 
nor  in  the  Manner  of  giving  the  Evidence  againft 

them. 

Your  Trials  differ  from  all  other  Nations  •, 
not  only  that  you  are  tried  by  a  Jury,  which 
is  particular  to  you,  but  that  the  WitnefTes 
are  to  be  produced  Face  to  Face  before  the  Of- 
fender •,  and  you  have  made  Laws  that  there 
fliall  be  two  WitnefTes  in  Cafes  of  High  Trca- 
fon,  and  herein  you  are  the  Envy  of  all  other 
Nations. 

Sir,  the  Evidence  that  is  to  be  given  againft 
Criminals,  differs  in  the  fame  Nation  where  the 
Offences  differ;  there  is  a  Difference  between 
the  Evidence  that  will  convift  a  Man  of  Felo- 
ny, and  the  Evidence  that  is  to  convift  a  Man 
of  Treafon  ;  and  the  Evidence  to  convift  a  Man 
of  the  fame  Crime,  hath  been  different  in  the 
fame  Nation,  according  to  the  Reafon  of  the 
Law.  No  doubt,  by  the  Common  Law  o{  Eng- 
land, that  Evidence  was  fufHcient,  which  was 
fufHcient  to  incline  the  Jury  to  believe  the  Per- 
fon  guilty.  This  before  the  Statute  of  Edward  VI. 
though  that  was  made  upon  great  Reafon,  and 
appears  to  be  for  the  publick  Good,  by  the  ge- 
neral Approbation  it  hath  received  ;  but  I  don't 
think  in  your  Proceedings  here,  you  are  bound 

by  it. 

But,  Sir,  it  is  faid.  Shall  we  that  are  the  Su- 
pream  Authority  (as  we  are  part  of  it)  go  up- 
bn  lefs  Evidence  to  fatisfy  our  felves  of  Sir  John 
Fenwick's  Guilt ,  than  the  other  Courts ;  and 
ftiall  we  refort  to  this  extraordinary  Way  in  this 
Cafe? 

Truly,  if  it  did  fiiake  the  Manner  of  Trials  be- 
low, I  lliould  be  very  unwilling  to  do  it;  but  I  do 
take  it  clearly  that  it  cannot ;  but  on  the  contra- 
ry, I  think  there  is  no  Itronger  Argument  for 
your  reforting  to  this  extraordinary  Way,  like  to 
that  of  the  Caution  which  your  Law  hath  provi- 
ded for  the  Innocency  of  all  Perfons.  For  if  we 
confider  all  thofe  Laws  that  have  been  made, 
'cis  plain  it  muft  be  in  the  View  of  our  Anceftors, 
That  Criminals  might  not  efcape  ;  and  the  Laws 
are  made  for  your  ordinary  Trials,  and  for  thofe 
Things  that  happen  ufuaUy  v  and  your  Govern- 
ment hath  this  Advantage,  That  they  can  keep  to 
that  which  others  cannot :  For  in  a  very  wife  Go- 
vernment (as  was  obferved  by  a  Perfon  that  fat 
in  this  Houfe  the  latl  Time  this  was  debated) 
the  Ways  of  punifhing  Crimes  of  this  Nature, 
are  extraordinary,  when  Perfons  are  condemned  : 
They  are  not  only  unheard,  but  they  are  con- 
demned before  they  are  accufed ;  and  that  is 
thought  neceffary  there,  which  will  not  be  endured 
here  :  And  yet  that  Government  hath  continued 
fo  long,  and  no  Endeavours  have  been  to  alter  it, 
though  fo  many  noble  Families  have  fuffered  by 
it,  becaufe  they  are  convinced,  as  to  their  Confti- 
tution,  'tis  neceffary. 

The  next  Argument  is  from  the  Precedent  we 
are  about  to  make  ;  and  whatever  the  other  Pre- 
cedents have  been,  what  you  do  now  will  be  a  Pre- 
cedent for  you  and  your  Pofterity  ;  and  whilft  that 
is  ufcd  to  make  you  cautious,  and  tends  to  make 
you  confider  well,  whether  it  is  according  to  the 
Duty  to  your  Country  to  pafs  this  Vote ;  (which 
no  doubt  is  the  only  Quefiion  before  you)  'tis  a 
good  Argument. 


Sir,  if  this  Precedent  fhall  appear  to  Pofterity 
to  be  a  Precedent,  concerning  an  innocent  Man,  or 
a  Perfon  whole  Guilt  was  doubted  of,  or  one 
whofe  Guilt  did  not  appear,  and  this  Bill  Ihould 
be  carried  by  a  prevailing  Party  ;  I  do  agree  it 
was  a  very  ill  Precedent :  But  if  the  Cafe  be,  that 
this  Precedent  will  appear  to  Pofterity  upon  the 
Truth  of  the  Thing,  to  be  a  Precedent  made  of 
a  Man  notorioufly  guilty  ;  of  a  Man  that  had  de- 
ferved  this  extraordinary  Way  of  Proceeding,  this 
extraordinary  Rcfentmcnt  of  the  Nation,  and  that 
nothing  could  have  hindered  this  Man  from  the 
common  Juftice  of  the  Nation,  but  his  having 
endeavoured  to  elude  it  in  this  Matter  ;  and  if  it 
appears  that  you  would  not  be  put  off  fo,  but 
made  an  Example  of  this  Man,  I  fhall  not  be  lorry 
it  >liould  appear  to  Pofterity  ;  but  I  believe  Pofte- 
rity will  (as  I  think  they  ought)  thank  you  for  it. 

Sir,  I  do  fay  for  my  own  particular,  while  I  am 
Innocent,  I  fhould  not  think  my  Life  in  danger 
to  be  judged  by  400  Englifi  Gentlemen,  and  the 
Peerage  oi  England,  with  the  Royal  Affent ;  and 
when  I  refled,  I  can't  be  of  Opinion,  That  the 
Government  could  have  procured  a  Parliament  to 
have  paffed  a  Bill  of  Attainder  againft  my  Lord 
Rujfel,  or  Mr.  Cormjh,  or  Mr.  Collcdge  ;  I  don't 
think  all  the  Power  c/  the  Government  could  have 
prevailed  with  the  Parliament  to  have  done  it^ 
and  here  I  fee  that  a  f^reat  many  Gentlemen  have 
oppofed  every  Step  of  this  Bill,  for  fear  of  making 
an  ill  Precedent  ;  yet  thofe  Gentlemen  do  believe 
in  their  own  private  Coni'ciences  that  he  is  guilty  j 
and  I  can't  think  that  any  Perfon  can  be  in  danger 
by  fuch  a  Bill,  when  Gentlemen  oppofe  this  Bill 
only  upon  the  prudential  Pare,  though  they  ftill 
confefs  him  to  be  guilty. 

All  the  Conclufion  I  make  to  my  felf  is,  that  I 
do  believe,  I  am  convinced  in  my  Confcience 
(which  I  think  is  fufBcient,  when  I  adl  in  the  Ca- 
pacity I  now  do)  that  Sir  John  Fenwick  is  guilty  : 
But  there  are  Reafons  fo  extraordinary  to  fupporc 
this  Bill  of  Attainder,  that  I  do  not  fee  how  any 
Perfon  that  is  fo  convinced,  can  refufe  to  give  his 
Affirmative  to  this  Bill. 

Sir  Godfrey  Copley.  Sir,  I  am  very  fenfible  a 
great  deal  hath  been  faid  upon  this  Subjedt ;  but 
I  think  there  is  fomething  in  Duty  incumbent 
upon  every  Man,  elpecially  upon  me,  who  can't 
concur  with  the  general  Scnfe  of  the  Houfe,  to 
give  my  Reafons  for  my  Difagreement ;  and  I 
will  make  no  ufe  of  Arguments  but  fuch  as  I 
can't  anfwer  my  felf:  A  great  deal  hath  been 
faid  upon  this  Debate,  by  Gentlemen  learned 
in  the  Law  ;  and  many  of  thefe,  though  they 
have  faid  they  would  not  fpeaii  as  to  the 
Power  of  Parliaments,  yet  the  greateft  part  of 
their  Arguments  have  touched  upon  your  Method 
of  Proceedings  ;  and  to  fhew  you  how  they  inter- 
fere with  the  Rules  oUVeJlmiafter-Hall;  fo  great  is 
the  Force  of  Cuftom  and  Education  :  But  I  ac- 
knowledge fomehave  brought  us  Arguments  quite 
of  another  ftrain. 

This  is  a  Matter  of  lb  extraordinary  Impor- 
tance, that  I  think  it  proper  to  confider  what 
Rules  we  have  to  go  by  ;  but  I  take  the  Punifh- 
ment  of  Offenders  and  Criminals  to  be  the  ne- 
ceffary Support  of  all  Governments  whatfoever, 
without  which  no  Government  can  continue;  but 
all  Societies  of  Men  have  fuppofed  to  themfelves 
fome  Rules,  whereby  it  may  be  known,  whether 
Offenders  are  guilty  or  no. 
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Ic  is  the  Cuftom  of  our  Nation  to  have  two 
cofitive  WirneiTes  to  prove  Treafon  ;  now  it  may- 
be imagined,  that  I  make  ufe  o\  this  as  an  Ar- 
gument, that  we  are  tied  up  to  thefe  Rules :  No, 
I  am  not  of  that  Opinion,  that  we  are  bound  by 
the  Rules  of  any  Society  whatfoever.  The  Par- 
liament have  a  Power  to  abrogate  all  Laws  that 
they  have  pafied,  it  they  think  good  ;  and  fo  cer- 
tainly cannot  be  tied  up  by  any  Rules  now  in 
being.  But,  Sir,  there  are  the  eternal  Rules  of 
Equity,  and  Juilice,  and  right  Reafon,  and  Con- 
fcience  ;  and  thefe,  I  think,  are  unalterable,  and 
never  to  be  fwerv'd  from ;  and  therefore  I  fhall 
take  the  Liberty  to  fee  how  far  agreeable  our 
Proceedings  are  to  thefe  Rules. 

Sir,  I  do  look  upon  it,  that  'tis  a  Rule  agree- 
able to  what  I  fpeak  of;  that  no  Man  fhall  be  accu- 


Englifh  Parliament,  there  is  an  End 'to  the  Defence 
of  any  Man  living,  be  he  never  fo  innocent. 
.  Sir,  I  remember  I  heard  it  mentioned  on  the 
other  fide  of  the  Way,  by  an  honourable  Perfon, 
v/ho  never  lets  any  Argument  want  its  Weight ; 
That  King  Jatnes  attainted  a  great  Number 
of  Perfons  in  a  Catalogue,  in  a  Lump.  Sir, 
I  am  not  afraid  of  what  arbitrary  Princes  do, 
nor  an  Infi.  Parliament ;  but  I  am  afraid  of 
what  fhall  be  done  here  ;  I  am  concerned  for 
the  Honour  of  your  Proceedings,  that  it  may  not 
be  a  Precedent  to  a  future  Parliament  in  an  ill 
Reign,  which  I  am  fatisfied  you  would  not  do. 
I  had  fome  other  Thoughts  which  I  cannot  re- 
coiled, ijc. 

Mr.  Folej,  the  Speaker's  Son.  Sir,  the  worthy  Gen- 
tleman that  fpake  firft  upon  this  Debate,  calls  me 


fed  by  he  knows  not  whom  ;  and  that  no  Man  fhall     up  :  He  faid.  That  he  thought  in  this  Matter,  eve 

""    "  •  -.•  ^     ry  one  ought  to  give  the  Reafons  of  his  Opinion ; 

and  in  giving  the  Reafons  of  my  Opinion,   I  do  fo- 
lemnly  protell,  I  do  it  with  the  fime  Sincerity  as 
I  would  do,  if  I  was  upon  my  Oath,  and  of  a  Jury. 
The  worthy  Gentleman  faid.  That  if  there  could 
be  any  Danger  fjom  this  Precedent,  that  an  in- 
nocent Man  might  lofe  his  Life,  he  would  not  be 
tor  it  ;  1  cIcHre  tliat  he  would  confider,   whether 
there  be  almolt  any  Inftances  of  any  innocent  Men 
that  have  loll  their  Lives,   but  what  has  proceeded 
from  Precedents  that  have  begun  upon  guilty  Men. 
The  fame  Gentleman  told  you.  That  if  we  did  not 
believe  Sir  John  Fenwick  to  be  guilty,  no  other  Con- 
fideration  ought  to  move  us  to  be  for  this  Bill. 
Now  the  Reafon  I  am  againft  this  Bill,  is,  becaufe 
it  does  not  appear  to  me  from  the  Evidence  thac 
hath  been  given  at  the  Bar,  that  S\:Jobii  Fen-iokk 
is  guilty.     And  I  do  think,  that  which  is  not  le- 
gal Evidence  is  no  Evidence ;    and  I  do  think. 
That   all  the  Lawyers  that   have  fpoke  in   this 
Matter,  have  allowed  it  to  be  no  legal  Evidence. 
And  I  defire  Gentlemen  will  confider,  if  it  has 
not  been  thought  reafonable  that  Men  fhould  be 
convifted  upon  fuch  Evidence,  Why  now  it  fliould 
be  faid  to  be  necefiary  ?  I  think  the  Saying  of  my 
'Lord  Siraffcrd  upon  his  Trial  was  this  )  If  the  Pi- 
lot was  to  direfl:  a  Ship  in  a  dangerous  Sea,  and 
there  was  no  Buoy  to  dired:  his  Courfe,    if  he 
there  fplit  his  Ship,  it  was  excufable  ;   but  if  there 
was  a   Buoy  up,  then  he  was  accountable  for  it. 
Now  comparing   our  Government  to   the  Se3.  5 
there  have  been  many  Rocks  and  Sands,  and  many 
Men  have  lofl  their  Lives  by  them  ;  but  the  Trea- 
fon Bill  feems  to  be  fet  as  a  Buoy  to  avoid  that 
Mifchief  for  the  future.     Now  if  we  fplit  upon 
thefe  Rocks,  1  Ihall  think  we  are  but  ill  Pilots. 

Upon  a  former  Debate  we  were  told,  we  are 
not  tied  up  to  the  Rules  of  JVeJlminjIer-Hall.,  and 
ic  was  lufficient  to  juftify  a  Man  in  giving  his  Vote 
for  this  Bill,  That  he  was  fatisfied  that  Sir  John 


be  accufed,  but  that  the  Evidence  againfl  him,  and 
he,  fhould  be  confronted  and  brought  Face  to  Face. 
I  am  one  of  thofe  that  believe  Sir  John  Fenwick 
to  be  guilty,  and  there  is  clear  Proof  of  it  by  one 
Witnefs ;  and  you  have  added  to  this  an  Indidmcnt 
that  is  found  :    But  I   mutl  needs  own,   That  I 
think  that  to  be  fo  far  from  giving  any  Addition 
or  Strength  to   the  Evidence,  that  when  that  is 
brought  in,  I  look  upon  the  Scales  to  be  lighter 
than  they  were  before  ;  for  if  any  Record  or  Wri- 
ting that  is  fworn  to  behind  a  Man's  Back,   fhall 
be  brought  here  to  iupply  another  Part  of  the 
Evidence  (and  if  not  fb,  why  is  it  brought  here.') 
and  if  that  be  to  be  interpreted  to   make  up  a 
Part  of  the  Evidence,  I  do,  by  parallel  Reafon 
argue,  that  the  like  may  make  up  the  Whole  at 
one  Time  or  another  ;  and  may  be  fo  far  made 
ufe  of,    That  any  profligate  Knave,  that  gives 
Information  before  a  Juflice  of  Peace,  or  a  Secre- 
tary of  State,    this  may  rife   againfl;  any  Man 
whatfoever,  when   he  is  obnoxious  to  the  Go- 
vernment •,  or  a  Perfon  may  be  accufed  for  his  good 
Service  in  this  Reign,    and  this  may  be  fet  up 
againfl  him,  and  he  run  the  Hazard  of  his  Life. 

Then,  Sir,  as  to  the  NccefTity  of  this  Matter, 
J  mufl  confeis,  that  thofe  that  brought  this  Mat- 
ter before  us,  are  much  wifer  than  I,  and  there- 
fore I  will  not  examine  what  Reaibn  they  had  to 
do  it  :  But  it  is  lb  litde  agreeable  to  me,  I  wifli 
it  had  not  come  here.  But  is  it  to  be  fuppofed. 
That  your  Government  is  in  hazard  of  any  Man 
that  is  faft  in  NewgaU-  ?  Can  any  Man  think,  that 
Snjobn  Fenzuick  can  do  any  Thing  in  his  Condi- 
tion to  hazard  it  ?  Can  you  expect  that  a  Man  that 
hath  been  fix  Months  in  Prifon,  and  no  body  came 
at  him,  thac  he  may  make  fuch  a  Dilcovery  as 
may  be  worth  your  while  ?  But  fuppofe  you  had 
a  Ma«  of  Invention  and  Praftice,  what  a  Spur  do 
you  put  to  it  ?  May  not  a  Man  of  Parts,  when  he 
hath  no  other  Way  to  fave  himfelf,  may  not  he 


frame  fuch  a  Plot  as  may  make  the  betl  Subjedls     Fenwick  was  guilty  :  See  the  Confequence  of  that. 


in  England  tremble  ? 

Why  then.  Sir,  I  do  fay,  by  this  you  are  in  a 
very  dangerous  Way  to  fuller  by  the  Invention  of 
any  Man ;  and  fuppofe  he  fhould  be  fb  ignorant 
as  to  know  nothing,  or  fo  great  a  Block-head  to 
be  able  to  invent  nothing  -,  would  you  hang  him 
either  for  Ignorance  or  Infulhciency  ?  I  mull  con- 
fefs,  I  dread  the  Confequence  of  this  for  the  Nation 
in  general,  and  for  our  Pofterity  :  'Tis  not  Sir 
John  Fenwick's  Life  I  argue  for  ;  I  do  not  think  it 
worth  a  Debate  in  thisHoule,  nor  the  Confidera- 
tion  of  fo  great  an  Affcmbly  ;  but  I  do  fay,  if 
this  Method  of  Proceeding  be  warranted  by  an 
Vol.  V. 


in  Things  that  I  have  as  much  believed  as  I  do  this, 
I  have  found  my  felf  miftaken. 

When  a  Jury  afts  according  to  legal  Evidence, 
that  they  have  no  Reaibn  to  miftrufl  ;  when  a 
Jury  finds  according  to  legal  Evidence,  they  are 
in  no  manner  of  blame  :  And  if  this  Man  be  inno- 
cent, when  you  have  taken  away  his  Lite,  and  his 
Eftate,  and  ruined  his  Family,  all  that  you  have 
to  fay  for  it,  is.  That  you  have  a6led  according  to 
the  befl  of  your  own  Underflandings,  guided  by 
your  own  private  Opinion. 

Were  this  the  Cale  of  Sir  John  Fenwick  only, 

and  I  not  to  give  my  Vote,  I  reckon  him  fo  de- 

R  fpicable, 
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fpicable,  and  becaiife  I  believe  him  to  be  a  Traitor, 
and  I  think  the  worfe  of  him  for  the  Part  he 
hath  afted  fmce  he  was  in  Cuftody,  I  fliould  not 
concern  my  fclf  about  it.  But  when  I  ipeak 
againft  this  Bill,  I  fpeak  on  the  Behalf  of  all  thofe 
that  may  hereafter  fuffer  by  fuch  a  Precedent  as 
this.  Thole  Precedents  that  have  been  urged 
don't  come  near  this  Point.  And  though  the 
Power  of  the  Parliament  is  above  that  of  other 
Courts  -,  yet  there  hath  been  no  Precedent  that 
comes  up  to  this.  That  we  fliouId  pafs  a  Bill  to 
attaint  Sir  John  Fenivuk,  becaufe  he  will  not  give 
Evidence,  or  there  is  no  Evidence  againft  him. 
If  Sir  John  Femvick  be  to  be  hanged,  becaufe  there 
is  but  one  Evidence  againft  him,  any  Man  in  the 
World  may  •,  and  then  I  think  every  Man's  Lite 
depends  upon  it.  Whether  this  Houfe  do  like  him 
or  not.  Confider  what  a  Reverfe  of  Opinion  this 
will  be,  to  what  former  Parliaments  have  given 
in  Cafes  of  the  like  Nature  :  I  think  if  this  Bill  does 
pafs,  every  Man's  Life  will  be  as  precarious  as  his 
EJeftion. 

We  have  been  told,  how  much  Danger  the  Go- 
vernment will  be  in,  if  this  Bill  does  not  pafs  :  I 
have  as  much  Zeal  for  this  Government  as  any 
Man  V  but  all  the  Government  is  concerned,  is. 
That  a  Man  that  you  think  a  Traitor  ftiould  live. 
And  I  do  think  the  Government  is  no  more  con- 
cerned in  this  Life,  than  in  the  Living  of  any  Ja- 
cobite in  En^.arid.  But  on  the  other  hand,  I 
think  the  Lives  and  Liberties  of  the  Subjefts  of 
England  are  concerned  ;  and,  by  this  Bill,  you 
will  make  all  their  Lives  and  Liberties  preca- 
rious. 

I  am  nor  for  bringing  the  Blood  of  Sir  John 
Fenwicku^on  me,  or  my  Pofterity  ;  nor  can  I  con- 
fent  for  to  make  a  Precedent  that  a  Man  may  be 
hanged  without  Evidence. 

Lord  Cults.  The  worthy  Member  that  fpake 
laft  but  one,  told  you,  That  he  thought  the  Life 
of  Sir  John  Rvr^'ick  was  not  worth  the  Confiderati- 
on  of  this  AiTembly  ;  I  do  difter  from  him  in  that  -, 
if  the  Scripture  tells  us.  That  the  moft  infignifi- 
cant  Creature  does  not  fall  without  God  Almigh- 
ty's Confideration,  I  think  the  Life  of  a  Gentle- 
man may  be  thought  worth  ours. 

The  worthy  Gentleman  that  fpake  laft,   told 
us,  That  he  did  believe  in  his  Confcience  Sir  John 
Femvick  to  be  guilty  :  But  becaufe  he  hath  found 
himfelf  miftaken   formerly,    when    he    believed 
Things  with  the  fame  appearing  Certainty,  there- 
fore he  may  be  miftaken  now.     I  hope  Gentlemen 
will  not  prefs  an  Argument  upon  our  Judgments, 
from  Precedents  that  are  only  Miftakcs:  I  do  agree. 
That  any  Man  may  be  miftaken  in  a  Thing  which 
at  that  Time  he  thinks  himfelf  moft  certain  of; 
but  till  that  Miftake  appears,  I  fay,  it  ought  not 
to  make  him  doubt  of  any  Thing  that  he  does 
clearly  and  diftindly  perceive  :  If  otherwife,  there 
is  an  End  of  all  Religion  and  Law  -,  and  it  fhakes 
the  Foundation  of  the  moft  certain  Belief  a  Man 
can  entertain. 

As  it  appears  to  me,  fome  Gentlemen  fcem  to 
lay  a  greater  Strefs  on  fome  Things  than 'they  de- 
ferve,  and  are  not  pleafed  to  anfwer  fome  Argu- 
ments ;  and  therefore  1  defire  leave  to  fpeak  to  two 
or  three  Points  in  fliort.  I  fhall  not  fay  any  Thing 
of  the  Authority  of  Parliaments,  it  fpeaks  it  felf ; 
nor  of  the  difTerent  Confideration  of  our  Proceed- 
ings, and  that  of  inferior  Courts  •,  that  feems  to  be 
iigrced  :  Bur  I  fliall  apply  my  felf  particularly  to 
mention  fome  Things  upon  Sirjobi  Fenwid's  Cafe, 


and  in  that  take  Care,  as  near  as  I  can,  not  to 
trouble  you  with  any  Thing  I  have  faid  upon  this 
Subjeft. 

1  can't  but  obferve.  That  every  Gentleman  that 
fpeaks  againft  this  Bill,  begins  with  anintroduftion, 
that  he  believes  him  Criminal,  which  does  fome- 
what  aftonilh  me  :  I  hope  they  will  explain  them- 
felves  a  little.  But  to  the  Point,  as  to  Sir  John 
Fenwick's  Cafe,  I  did  take  the  Liberty  in  a  former 
Debate  to  obferve.  That  it  was  not  only  a  Confpi- 
racy  againft  the  lawful  King  of  England,  and  had 
fuch  Parts  in  it,  but  alfo  in  bringing  in  a  tyranni- 
cal and  foreign  Power  upon  you.  But  there  is  one 
Confideration  I  did  not  mention  then,  becaufe  I 
thought  what  Ifaid  carried  fo  great  Weight  it  need- 
ed it  not;  I  do  fay,  not  only  as  a  Chriftian,  as  an 
Englifinian,  and  as  a  Subjeiff  of  this  Government, 
againfl  which  he  hath  committed  a  Crime  of  the 
higheft  Nature  ;  but  I  will  fliy,  as  a  Man  of  Ho- 
nour, that  he  hath  afted  contrary  to  the  Rules  of 
Honour  :  I  think  Sir  John  Femvick  had  made  a 
much  better  Figure,  if  he  had  appeared  in  Arms 
in  Flanders,  where  he  might  have  charged  this 
Prince  at  the  Head  of  his  Troops,  than  bafely 
have  contrived  his  Death  in  this  Manner. 

Sir,  1  have  only  one  Thing  more  that  I  defire  to 
fpeak  to  ;  for  what  I  lay  is  more  for  my  own  In- 
formation than  to  defire  any  Man's  Opinion  fur- 
ther than  he  agrees  with  it:  I  fay,  moft  Gentle- 
men have  likewife  owned.  That  if  they  thoughc 
this  an  extraordinary  Cafe,  they  would  be  for  this 
Bill.  I  do  fay,  as  it  appears  to  me,  I  do  think,  if 
ever  there  was  an  extraordinary  Cafe,  this  is  one  j 
and  if  ever  any  Government  was  in  Danger,  this  is, 
or  may  be,  upon  your  Refolution  to  Day.  A  greac 
deal  of  Strefs  hath  been  laid  upon  this  Argument, 
That  Sir  John  Fenwick  is  in  Hold  ;  I  take  that  to 
be  nothing,  for  they  keep  a  Combination  together 
ftill :  'Tis  by  Rewards  and  Punifhments  that  all 
Governments  are  fupportcd.  Robberies ,  thac 
were  fo  common  in  France,  that  you  could  not 
walk  after  it  was  dark,  by  Punifhments  they  have 
been  brought  to  that.  That  you  may  ride  from  one 
end  of  it  to  another  with  a  Purfe  of  Gold  in  your 
hand.  And  if  you  think  it  a  trifling  Matter,  That 
wicked  Men  that  have  fuch  Inclinations  fhould 
efcape,  I  don't  doubt  but  you  may  have  Plots 
every  Day. 

1  don't  doubt  but  this  Gentleman  knows  a  great 
deal  that  he  hath  never  laid  before  you  ;  I  would 
not  be  thought  to  prefs  it  as  an  Argument  that  he 
fhould  be  condemned,  becaufe  he  won't  confcfs  ; 
but  I  will  be  bold  to  fay,  if  he  does  know  of  a  greac 
many  Perfons  that  have  been  concerned  in  this  Bu- 
finefs  ;  if  he  knows  of  a  Rifing  that  was  defigned, 
when  this  Confpiracy  was  to  be  executed;  (and  ic 
may  be  executed  ftill,  if  Things  fliall  be  ripe  for 
itj  I  fay,  though  you  keep  him  in  Hold,  it  will  be 
an  Incouragement  to  them  to  go  on  in  their  Ca- 
bals, in  buying  of  Arms,  iSc.     I  think  the  Matter 
before  you  is  no  lefs  than  the  Fate  of  England,  and 
the  Fate  oi Europe,  and  of  all  your  Pofterity  ;  I  am 
fure  it  is :   And  give  me  leave  to  fuy   lo  voj.  one 
Thing  that  is  Matter  of  Faft,  There  are  c'uok  l-:o- 
ries  infinuated  abroad,  and  thofe  M:itrrr?  of  Facl 
afferted,  with  relation   to  a  Confpifi^y,  and  re- 
viling this  Houfe,  th.it  arc  not  fit  foi  n.^  to  rep  :ar. 
But  your  Enemies  laft  Year,  befor-  the  breaking 
out  of  this  Confpiracy,  had  the  fan  ;  tort  of  Meet- 
ings, andthefame  Ibrt  ofDifcour;,  as  they  have 
now.     I  will  end  with  protefting  to  you,  That  I 
deaj  with  Sir  John  Fen-ioick  with  the  fame  Candour 

and 
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and  Honour,  as  I  flialJ  always  dcfire  to  b;;  dealt 
with  my  klf. 

Sir  Godfrey  Copley.  That  noble  Lord  mifunder- 
flood  v>?hat  I  faid,  as  to  the  fmall  Value  I  put  up- 
on Sir  John  Fenwick:  I  did  fay.  That  Sir  John 
F;n\vlck,  confidered  in  his  fingle  Capacity,  I  did 
not  think  it  was  worth  the  while  of  this  Houfc  to 
aCt  in  their  Legiflative  Capacity  upon  him. 

Sir  Charles  Cart-wright.  I  think  this  Bill  is  of  very 
great  IMoment,  and  ought  well  to  be  confidered 
betore  it  pafTes  ;  for  when  it  is  palled,  it  will  be  too 
late  to  retrieve  the  ill  Confequence  which  may  at- 
tend it :  There  is  fo  much  Roguery  in  the  World, 
I  think  it  a  hard  Matter  to  arrive  at  the  Truth. 
'Tis  not  long  ago  there  was  a  Plot  contrived  by 
one  i'sung,  and  others,  againft  the  Bifnop  of  Ro- 
chejler  ;  and  fo  cunningly  contrived,  That  it  a  Bill 
of  Attainder  had  been  brought  in  againft  the  Bi- 
fhop  oi  Rochefrer,  before  the  Truth  had  been  difco- 
vered,  I  do  not  know  what  might  have  been  the 
Confequence  ot  it.  I  fuppofe  no  body  queftions 
the  Truth  of  this  Plot ;  but  God  forbid  that  every 
body  that  hath  been  named  for  it  fhould  be  guilty. 
It  may  be  true,  That  there  was  fuch  a  Meeting 
that  Sir  John  Fen-nnck  is  accufed  of  being  at,  and 
yet  Sir  John  Feiizvick  might  not  be  there  -,  and  I  do 
not  think  it  fufficiently  proved,  and  therefore  I 
can't  give  my  Confent  to  this  Bill. 

Mr.  Manley.  Sir,  I  have,  as  well  as  I  could,  at- 
tended to  this  Debate  in  this  Matter  ;  and  I  did  not 
trouble  you  in  the  laft  Debate,  becaufe  I  was  wil- 
ling to  take  all  the  Opportunities  I  could  to  inform 
my  felf. 

'Tis  to  me  an  extraordinary  Thing,  not  only 
for  the  Matter,  but  Manner  of  your  Proceedings ; 
which,  confidering  all  Circumftances,  appears  to 
me  to  be  not  only  not  common  but  unprecedent- 
ed -,  and  as  we  are  all  in  this  Matter  Judges,  fo  I 
hope  we  fhall  apply  our  felves  to  confider  of  it 
with  that  Temper,  as  may  lead  us  to  give  a  right 
Judgment.  And  if  I  had  never  fo  great  Obligations 
upon  me,  and  Dependencies,  though  from  the 
Crown,  I  would  lay  them  by,  at  leaft  they 
jliould  not  influence  my  Judgment  in  this  Matter. 
We  are  to  pals  Judgment  in  a  Matter  of  Life  and 
Death  upon  this  Perfon,  and  'tis  urged  we  fhould 
do  it,  becaufe  the  common  Courfe  of  Juitice  will 
not  reach  him  for  the  Crime  objefted  againft 
him,  which  is  High  Treafon  ;  and  the  Species 
of  that  Treafon,  as  it  is  laid  in  the  Indiftmenr, 
is,  i^c. 

Sir,  the  Evidence  that  hath  been  given  to  fup- 
port  it,  hath  been  the  Affirmation  of  a  fingle 
Witnefs  at  the  Bar :  Indeed  other  Things  have 
been  alledged  in  the  Bill  ;  but,  as  hath  been  faid  in 
Wejlminjler-Hall  upon  another  Occafion,  They  look 
like  Pepper  and  Salt  to  me  •,  for  in  themfelves  they 
are  not  Crimes  (I  fpeak  with  SubmilTion  to  your 
Judgments)  at  leaft  to  bear  Company  with  an  Ac- 
cufation  of  High  Treafon. 

As  to  the  Evidence  ;  fiirft.  Captain  Porter  tells 
you.  That  Sir  John  Fenwick  was  at  a  Meeting  at 
the  Ring's  Head,  and  at  Mrs.  Mountjofs  afterwards, 
when  there  were  treafonable  Difcourfes  amongft 
them,  and  Cbanwck  was  direfted  to  go  inio France  ; 
but  the  End  of  that  is  not  proved  ;  for  the  Wit- 
nefs that  told  you  of  thofe  Meetings,  did  not  tell 
you,  as  I  oblerved,  that  Chamock  did  go  loFra;ice  ; 
and  what  he  faid  upon  other  Occafions,  is  no  Evi- 
dence to  me.  And  though  we  are  not  tied  up  to 
the  Rules  of  IFeJiminJler-HaH,  I  am  fo  young  a 
Member,  1  know  not  what  Methods  are  obferved 
V  o  L.  V. 
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in  Parhament,  that  I  may  in  fome  Me.^fure  make 
them  a  Rule  to  me. 

1  he  Law  of  EngJ.arid  requires  two  Witnelfes 
upon  the  greateft  R^'eafon-,  and  'tis  not  only  the 
Policy  of  England,  but  the  general  Confent  (in  this 
Cafe)  of  the  whole  World,  and  it  is  grounded  up- 
on the  Law  of  God.  It  was  objeded  by  an  ho- 
nourable Gentleman  the  other  Day,  to  a  Gentle- 
man, that  he  laid  the  Law  of  God  required  two 
Witnelfes.  A  Gentleman  who  is  very  near  al- 
lied to  one,  from  whom  he  might  have  tarly 
informed  himfelf,  made  us  a  Challenge,  to  (hew 
him  where  it  was  to  be  found  :  If  he  will  look 
into  Numbers  and  Deuteronomy,  there  are  three 
particular  Texts  very  plain  in  it.  The  Rcafon 
of  this  is  illuftrated  in  the  Story  of  Snfa-unab;  her 
Safety  depended  upon  it  :  And  the  Jezi-s,  when 
they  profecuted  our  Saviour,  though  they  wanted 
no  Malice,  nor  nothing  to  animate  them,  to  put 
him  to  Death,  yet  St.  Matthew  tells  us,  at  laft 
there  was  two  Witneffes  found  againft  him  :  And 
this  being  the  Law  of  the  Land,  and  the  Law  of 
God,  muft  be  my  Rule  -,  I  muft  have  this  Matter 
proved  againft  Sir  John  Fenwick,  as  full  as  the  Law 
of  the  Land,  and  the  Law  of  God  requires.  The 
other  Evidence  brought  to  maintain  this  Bill,  is 
what  is  fworn  by  Goodman  before  a  Juftice  ot  Peace, 
and  the  Account  of  the  Evidence  given  by  Good- 
man to  the  Grand  Jury,  which  I  muft  confels  I  de- 
clare I  am  very  far  from  being  convinced  ought 
to  have  Weight  with  us  :  But,  I  think,  they  muft 
lay  a  great  Weight  upon  it,  who  give  their  Vote 
for  this  Bill  ;  or  otherwife  they  muft  give  their 
Vote  upon  the  Teffimony  of  one  Witnels. 

The  Reafon  for  this  extraordinary  Proceeding 
is,  'tis  urged.  There  is  a  NecefTity  for  it ;  the 
Plot  will  be  loft  dk,  fay  fome  ;  Sir  John  Fenwick, 
fays  others,  will  efcape  elfe.  As  for  the  Plot,  I 
wifh  to  God  there  was  no  fuch  Thing  •,  but  'tis 
probable  the  beft  Way  of  ending  this  Plot  would 
be,  if  his  Majefty  in  his  Wil"dom  thought  fit  to 
interpofe  with  his  Mercy  and  Grace  at  this  Time  ; 
and  better  than  for  the  Legiflative  Power,  in  an  ex- 
traordinary Manner,  to  take  off  a  Perfon  againft 
whom  there  is  not  a  legal  Evidence.  Gentlemen 
fay  they  are  convinced  in  their  Conlciences  -,  but  I 
will  appeal  to  their  Confciences,  Whether  there 
be  legal  Proof  againft  him  ;  and  fhall  we  then  in- 
terpofe, in  an  extraordinary  Manner,  to  take  away 
his  Life  ? 

No  Man  pretends  to  anfwer,  but  that  this  Pro- 
ceeding may  be  dangerous  to  Pofterity  :  If  we  had 
any  Security  this  might  be  done  without  that  Dan- 
ger, it  might  be  fome  Encouragement  to  Gentlemen 
to  come  into  it  ;  but  fince  it  may  be  dangerous, 
are  not  we,  who  are  incrufted  by  the  People,  to 
have  an  equal  Care  of  the  Liberty  of  the  People  ? 
We  are  to  take  Care  of  his  Majefty's  Life  and 
Government  ;  and  the  Reafon  is,  becaufe  upon 
him,  and  his  Government,  the  publick  Safety  does 
depend.  'Tis  Salus  Populi.,  is  the  great  Reaibn 
that  the  Law  takes  fuch  Care  of  the  King  ;  and 
as  we  are  to  do  nothina;  to  the  Detriment  of  the 
King,  fo  we  are  to  do  nothing  for  the  King  that 
may  be  of  Detriment  to  the  People. 

An  honourable  Lord  hath  been  pleafed  to  fay, 
We  are  not  yet  out  of  Danger  ;  I  am  forry  to  hear 
it,  and  co^ikl  not  tiiink  it,  when  fo  noble  a  Lord 
is  fo  near  the  King,  and  hath  lo  great  a  Share  in 
taking  Care  of  the  publick  Safety.  But  lure,  no- 
thing can  happen  from  this  Perfon  ;  there  hath 
been  Care  taken  he  fhould  have  no  Converfatiin 
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with  any  body  :  If  I  thought  there  was  a  Hazard 
to  the  Government,  or  to  the  King,  and  no  Way 
to  fecure  us,  but  taking  away  this  Gentleman's 
Life  •,  fuch  a  Reafon  as  that  would  make  me  go 
counter  to  my  own  Reafon  and  Judgment.  But 
I  can't  be  of  Opinion,  that  a  Man  of  Sir  John 
Fenwick's  fize,  who  in  his  beft  Circumftances  in- 
deed, is  a  Gentleman  by  Birth,  and  hath  a  Gentle- 
man's Fortune,  but  is  now  in  a  great  Meafure 
without  his  Eftate  •,  fo  his  Fortune  can't  do  any 
hurt,and  his  Alliance  I  fuppole  is  not  confiderable 
enough  to  do  any  neither. 

Then  as  his  Circumftances  do  not  make  him  fo 
confiderable  as  to  do  us  any  hurt,  let  us  take 
Care  that  we  do  not  in  any  cafe,  by  his  Blood, 
wound  our  felves. 

Gentlemen  lay  but  little  Strefs  upon  the  Dan- 
geroufnels  of  the  Precedent  ■,  I  do  lay  more  •,  and 
'tis  chiefly  upon  that  Reafon  I  can't  come  up  to  be 
for  this  Bill.  I  would  not  that  fo  good  a  Parlia- 
ment fhould  lay  the  Foundation  of  any,  by  which, 
in  after  Ages,  the  beft  Men  in  England  may  fuf- 
fer.  'Tis  laid,  an  ill  Parliament  will  not  want  a 
Precedent,  but  will  make  ufe  of  their  Power  ;  but 
they  will  fall  fooner  into  it,  if  led  by  a  good  Par- 
liament. 

Sir,  This  is  a  Matter  I  would  not  have  prefumed 
to  have  troubled  you  in  -,  for  I  can't  think  any 
Thing  I  can  fay,  will  have  any  Weight  with  any 
one  that  is  not  of  my  Opinion  :  But  as  an  hnglijh- 
man,  and  as  I  have  the  Honour  to  be  of  this  Houfe, 
when  a  Thing  of  this  Nature  comes  before  us,  and 
I  am  to  give  my  Opinion  as  a  Judge  in  it,  I  was 
willing  to  give  my_  Reafons  for  my  Opinion.  I 
think  this  Bill  is  unprecedented  -,  and  you  will 
give  me  leave  to  fay,  it  appears  to  me  to  be  un- 
reafonable.  1  think  it  contrary  to  the  fundamen- 
tal Rules  of  Reafon  and  Juftice  •,  I  doubt  it  may 
be  dangerous  to  our  Conltitution  ;  and  I  fear  fu- 
ture Ages  may  have  Reafon  to  repent  what  we  do  j 
and  therefore  I  am  againil  this  Bill,  and  I  hope  it 
will  not  pafs. 

Sir  William  Strickland.  Sir,  I  do  aflure  you  I 
fhall  not  in  any  Thing  of  this  Bill,  or  any  Thing 
elfe,  run  counter  to  my  Confcience  or  Judgment; 
but  I  do  think,  and  I  think  few  deny  it,  I  do  think 
in  my  Confcience  that  Sir  John  Fenwick  is  guilty  ; 
and  thinking  him  fo,  I  ought  to  condemn  him.  I 
do  think,  if  we  fliould  fpare  this  Gentleman  for 
want  of  Form,  as  they  call  it,  now  we  are  in 
our  Legiflative  Capacity,  and  there  fhould  be  any 
ill  Effeds  of  it  -,  and  other  People,  by  thinking 
they  might  avoid  Punifhment  by  the  Forms  of 
IVc'Jl nil njter- Hall,  fliould  have  the  like  Imaginations 
againfl:  his  Majefty,  and  they  fliould  take  Effeft ; 
I  lliould  think  my  felf  in  a  great  Meafure  guilty  of 
that  Misfortune.  I  think  the  Kingdom  is  concern- 
ed, and  the  King's  Prefervation,  in  this  Bill ;  and 
I  hope  you  will  pals  it. 

Mr.  Dolben.  Mr.  Speaker,  I  am  againft  pafling 
of  this  Bill  ;  and  I  fliall,  with  as  much  brevity  as  I 
can,  Jay  before  you  my  Reafons,  why  I  am  againfl; 
it  ;  and  probably  I  fhould  not  have  troubled  the 
Houfe  with  "-hem,  but  that  I  think  it  necelTary  to 
iultify  my  Opinion  in  a  Cafe  of  this  Importance. 

I  do  admit  that  tiie  FacT:  that  is  charged  upon 
S'wJobnFenivkk  is  an  Overt- Aft  of  High  Treafon, 
within  the  25th  oi  Edw.  III.  though  I  mulr  take 
leave  to  fiy.  That  a  Judgment  upon  a  Cafe,  at 
leaft  as  ftrong  as  this,  has  lately  been  very  much 
arraigned  and  controverted  -,  but  'tis  not  my  in- 
tent to  difpute  the  Nature  of  this  Faft  •,  for  I  am 
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perfuaded.  That  to  confult  how  to  procure  an  In- 
vafion  of  this  Kingdom  with  foreign  Forces,  is  an 
Overt-Aft  of  CompalTing  the  Death  of  the  King  ; 
and  I  do  think  this  Charge  does  amount  to  fuch 
an  Overt-Aft.  But  I  beg  leave  to  refleft,  How 
far  Overt-Afts  of  this  Nature,  which  fall  direftly 
within  any  Species  of  Treafon  mentioned  in  the 
25th  of  Edw.  III.  how  far  fuch  Treafons  are  cog- 
nizable in  Parliament,  and  within  the  Intention 
of  that  Statute  :  Indeed,  that  they  are  cognizable 
by  the  abfolute  Power  of  Parliament,  there  is  no 
doubt. 

Sir,  That  Statute  doth  lirft  enumerate  feveral 
Species  or  Branches  of  Fafts,  which  it  fays  fhall  be 
adjudged  Treafon,  that  is,   in  the  Courts  of  Judi- 
cature ;  and  then  afterwards  it  goes  on,   and  fays, 
If  any  other  Cafe,  fuppofed  'Treafon,  not  fpecified  in 
that  Aul,  doth  happen  before  any  Jtijlices,  the  Jur 
ftices  fJmll  tarry  without  any  going  to  Judgment  of  the 
Treajon,  till  the  Caiife  be  fhewed  and  declared  before 
the  King  and  his  Parliament,  whether  it  ought  to  be 
judged  Treafon  or  Felony.     Now,  Sir,  wi:h  Submif- 
fion,  this  is  a  great  Argument,  that  the  Intention  of 
thofe  that  made  this  Law,  was.  That  thefe  Trea- 
fons, which  were  direftly  under  any  of  thefe  Par- 
ticulars enumerated  by  the  Statute  ,    that   they 
fhould  be  left  and  be  appropriated  to  the  Deci- 
fion  of  the  inferiour  Courts  ;  but  that  Fafts  of 
another  Nature,  which  did  not  come  under  the 
Particulars  enumerated  in  the  Aft,  as  extraordinary 
Offences,  and  Mifbehaviour  of   Magiftratcs  and 
great  Men,  and  the  like  ;  tliefe  indeed  fhould  be 
referved  for  the  Confideration  and  Judgment  of 
the  Parliament,  who  are  only  a  Match  for  power- 
ful Offenders,  whom  the  common  Juftice  of  the 
Kingdom  can't  grapple  with.     And  as  this  feems 
to  be  the  Intention  of  the  Makers  of  the  Aft,  fo 
I  think  the  Inftances  generally  have  been  purfu- 
anc  to  that  Inftitution ;  for  I  know  of  but  one 
fingle  Inftance  of  any  one  that  ever  was  attaint- 
ed by  Bill  for  any  Treafon  that  is  contained  un- 
der any  Species  enumerated  in  the  25th  Edw.  III. 
'Tis  true,  where  Perfons  have  been  out  of  the  reach 
of  the  Law,  in  open  Rebellion,  or  fled  from  Ju- 
ftice •,  in  thefe  Cafes  the  Parliament  have  thought 
fit  to  attaint  them,  as  in   the  Cafe  of  Sir  John 
Mortimer,  and  others  who  made  an  Efcape  out  of 
the  Tower  ;  and  the  Cafe  of  the  Regicides  •,  and 
likewife  the  Cafe  of  the  Duke  of  Monmouth,  who 
was  in  open  Rebellion.    But  I  fay,  that  I  have  not 
found  in  my  Reading,  upon  the  beft  Search  I  could 
make,whereany  that  were  in  Cuftody  were  attainted 
by  Bill  forany  Treafon  within  25£(/a'.III.and  that 
was  the  Cafe  of  Ferham  •,   but  I  think  there  is  no 
Precedent  of  any  Man,  who  is  not  only  in  Cufto- 
dy, but  hath  been  indifted,  arraigned,  and  IflTue 
joined,  and  he  hath  put  himfelf  upon  his  Country 
for  his  Trial  •,  and  the  Perfon  accufed  was  to  be 
convifted,  or  acquitted,  by  the  Verdift  of  twelve 
Men  ;  I  never  heard  of  any  Inftance,  when  after 
all  this  Proceeding  a  Perfon  was  taken  off  from 
this  Trial,  and  debarr'd  the  Benefit  of  the  Judg- 
ment of  his  Peers,  and  the  Benefit  of  his  Challen- 
ges -,  and  deftroyed,    and  cut  off"  extrajudicially, 
by  an  Aft  made  on  purpofe,  ex  pofi  faHo  :  J  never 
met  with  any  Inftance  like  it,  unlefs  it  be  that  of 
my  Lord  Strafford :  And  1  believe  no  body  will  cite 
that,    if  they  refleft  upon  the  Preamble  of  the 
Aft  for  reverfing  his  Attainder  :    For  in  the  Pre- 
amble, 'tis  faid,  That  the  turbulent  Party  did  at- 
tempt the  procuring  of  that  Aft,  on  purpofe  to 
condemn  him.     This  fliews  the  Opinion  of  our 
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PredecefTorsin  relation  to  Proceedings  of  this  fort; 
they  efteem  it  contrary  to  the  fundamental  Rules 
of  Juftice  and  Right,  which  Parliaments,  as  well 
as  other  Courts  muft  be  governed  by. 

Roger  Mortimer  was  attainted,  and  afterwards 
his  Attainder  was  reverfed  -,  and  the  Reafon  de- 
clared, becaufe  he  was  attainted  againft  the  good 
Laws  and  Cuftoms  of  the  Kingdom. 

Ferbam'?,,  that  I  mentioned  before  ;  and  decla- 
red for  the  future.   That  it  fliould  be,  &c. 

Another  Attainder  there    was  of  Sir  'Thomas 
Haxe)  ;  but  that  was  reverfed,  and  declared  to  be 
againft  all  Law,     Then  there  are  the  Attainders 
of  B.  VIII's  Time ;  I  fhall  not  particularize  them  ; 
but  befides  that,  all  the  Hiftory  of  thofe  Times, 
and  Law  Books  condemned  them,  as  Proceedings 
againft  all  Law  and  Juftice.  There  is  the  Statute 
of  I  Ea.W.  c.   12.  feems  diredHy  levelled  againft 
thofe  Attainders  in   the  preceding  Reign  ;  for  it 
fays.  That  the  Proceedings  in  King  H.  Vlllth's 
Time,  were  grounded  upon  Laws  that  were  ex- 
treamand  terrible  ;  and  therefore  that  there  might 
be  no  Proceedings  of  that  kind  for  the  future,  it 
reduces  all  Treafons  to  the  antient  Standard  of  25 
Ed%v.  III.  and  goes  on,  and  ena<5ls.  That  no  Man 
fhall  be  convifted  or  condemned  for  Treafon,  but 
upon  the  Teftimony  of  two  lawful  Witneffes. 

Now  I  take  that  to  be  a  general  Law,  and  to 
extend  to  all  Conviftions  and  Condemnations  for 
Treafon,  and  can't  but  declare  my  Opinion  of  it. 
That  it  muft  extend  to  Bills  of  Attainder,  fince 
thefe  are  the  principal  and  moft  powerful  Con- 
viftions  and  Condemnations  ;  and  if  that  Statute 
does  extend  to  Bills  of  Attainder,  then  pray  con- 
lider,  whether  this  Bill  of  Attainder  now  be  fup- 
ported  by  fuch  Evidence  as  the  Statute  requires  ? 
There  was  indeed  one  lawful  Witnefs  produced  ; 
but  inftead  of  the  other,  they  have  only  produced 
a  Record  between  Parties  not  concerned  in  this 
Bill,  and  the  Depofitions  of  a  Perfon,  whether 
living  or  dead  non  conjiat ;  and  I  believe  no  Body 
will  lily  thefe  Depofitions  will  be  equivalent  to  a 
fecond  Witnefs. 

I  do  believe  a  great  many  Gentlemen  are  of 
Opinion,  That  thofe  Rules  of  Evidence  are  not 
to  guide  you  here  •,  but  I  beg  Pardon  that  I  can't 
polTibly  be  of  that  Opinion;  I  rather  incline  to 
my  Lord  Chief  Juftice  Vaughan's  Notion,  That 
though  we  are  not  bound  by  the  Forms  of  Law, 
yet  we  are  bound  by  the  Rules  of  Law  ;  every 
I3ody  allows  we  are  bound  as  to  the  Nature  of 
the  Fa6l  ;  every  Body  will  Cake  himfelf  bound  by 
the  Statute  of  25  Ediv,  HI-  to  form  his  Judgment 
as  to  tlie  Faft  :  Why  are  not  we  then  bound  by 
thefe  Adls  ?  Likewife  as  to  the  Evidence,  and  the 
Proof  of  the  Faft  •,  if  25  Edw.  III.  be  binding  to 
us,  fo  as  to  prefciibe  us  a  Rule  to  judge  the  Fadl 
by.  Why  are  not  the  Statutes  of  Edw.  VI.  bind- 
ing to  us  as  to  the  Evidence  of  that  Faft  ? 

But  fay  fome  Gentlemen,  if  there  be  not  two 
WitnefTes,  that  is  from  Sir  John  Fenwick  or  his 
Agents  :  Sir,  no  Gentlemen  will  fay  that  there 
hath  been  any  Proof  of  that  ;  the  very  Bill  does 
not  charge  him  with  it ;  but  taking  it  for  granted, 
what  fhall  follow  upon  that  ?  Shall  it  therefore 
follow,  that  Sir  John  Fenwick  fhall  immediately  be 
put  to  Death  ?  No,  God  forbid  •,  I  think  there  is 
no  Parity  between  the  Crime  of  feducing  away  a 
Witnefs,  and  the  Judgment  of  Death  •,  but  I  think 
this  a  more  reafonable  and  natural  Inference  to  be 
made.  That  becaufe  Sir  John  Fetiwick  hath  feduced 
away  a   Witnefs,  therefore  it  is  juft  to  make  a 
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Law  that  the  Depofitions  of  that  Witnefs  fhould 
be  of  as  good  Force  and  Effedt,  as  if  Goodman  was 
here,  to  give  it  viva  voce  ;  for  then  you  will  not 
take  from  him  the  Benefit  of  his  Trial,  nor  the 
Benefit  of  his  Challenges,  which  is  the  Birch-right 
of  every  En^iflmian. 

And  one  Thing  I  will  fay  further;  Thefe  Bills 
of  Attainder  are  like  5z/)/)^?/j's  Stone,  they  have 
rolled  back  upon  thofe  that  have  been  the  Promo- 
ters of  them.     'Tis  known  that  my  Lord  Crom- 
well was  the  firft  Man  that  promoted  them  in  H. 
VIII's  Time,  and  the  Advice  that  he  gave  his  Ma- 
fter  for  the  Ruin  of  others,  proved  fatal  to  himfelf. 
Sir,  this  is  the  laft  Time  we   fhall   have  the 
Opportunity  of  confidering  this  Matter  ;  I  muft 
take  leave  to  declare,  That  my  Opinion  is,  that 
if  I  confent  to  the  pafung  of  this  Bill  againft  Sir 
John  Fcnwick's,  Life,  upon  any  other  Grounds  than 
fuch  as  are  intirely   agreeable,  and  juftifiable  by 
the  Laws  of  God  and  Man,  I  am  guilty  of  the 
Death  of  Sir  John  Fenwick.     lam  not  fatisfied  that 
I  can   give  my  Confent  to  this  Bill  upon  thofe 
Grounds,  and  therefore  I  beg  leave  to  be  againft  it. 
Sir  Edw.  Seymour.  Mr.  Speaker,  you  all  know  I 
have  born  my  Teftimony  againft  this  Bill,  being 
not  perfuaded  that  it  is  juft:  Now  we  are  come 
tothe  finifhing  Part  of  it ;  and  I  fliall  lay  before 
you  thofe  Reafons  that  prevail  with  me,  andfub- 
mit  them  to  the  Judgment  of  the  Houfe  •,  and  if  I 
am  more  tedious  than  I  ufed  to  be,  I  hope  the 
Occafion  is  fuch,  that  you  will  pardon  me  ;  for  I 
will  endeavour  to  contrad  my  felf  into  as  near  a 
Compafs  as  I  can, 

I  fhall  not  trouble  you  with  any  Arguments  that 
have  been  laid  before  you  already  ;  nor  fhall  I  en- 
ter into  the  Examination  of  Precedents  ;  a  great 
many  have  been  laid  before  you,  and  a  great  ma- 
ny of  them  have  been  reverfed,  moft  of  them  i 
and  the  Reafons  why  they  have  been  reverfed,  be- 
caufe the  Perfons  condemned  have  not  had  the  due 
Benefit  of  the  Law:  And  if  that  be  a  good  Reafoa 
for  reverfing  of  fuch  an  Attainder,  'tis  a  good 
Reafon  why  you  fhould  not  do  it. 

I  can't  but  take  Notice,  That  the  Beginning  of 
this  Bill  in  the  Houfe  of  Commons  is  the  firft  ftep 
of  this  kind,  that  hath  been  made  in  Parliament, 
except  that  of  the  Duke  of  Monmouth  ;  and  the 
Reafon  of  it,  J  take  to  be  this,  becaufe  you  hear 
not  upon  Oath ;  you  condemn  not  upon  Oath  : 
You,  nor  the  Party  under  Accufation  have  that 
Advantage  againft  a  forfworn  Evidence,  as  there 
is  in  the  other  Houfe  ;  the  Method  has  been  to 
pafs  fuch  Bills  in  the  Houfe  of  Lords,  and  tranf- 
mit  them  hither,  upon  which  you  then  judge, 

I  think,  in  this  Cafe  you  have  no  Evidence  ; 
and  inftead  of  two  WitnelTes,  you  have  no  Wit- 
nefs at  all  ;  for  as  to  Goodman,  De  non  apparentibus 
t?  non  exijientibus  eadem  ejl  ratio.     As   to   Porter , 
he  hath  been  examined  ;  but  when  you  confider 
that  he  was  a  Perfon  engaged  in  this  Confpiracy, 
and  that  he  had  no  Repentance  of  his  Crime  till  he 
was  difcovered,  and  then  he  comes  to  be  an  Evi- 
dence ;  how  far  that  fliall  fway,  every  Man  muft 
allow,  that  I  muft  fubmit  to  you  ;  but  thus  much  I     ■ 
may  fay,  every  Man  muftallow  me,  that  in  farlefs 
Cafes  no  Man  that  does  fwear  for  himfelf,  or  upon 
his  own  Account,  is  to  be  admitted  as  an  Evidence, 
If  a  Robbery    be  committed    in  an    Hundred, 
though  a  Man  be  put  to  pay  a  Groat  towards  it, 
he  fhall  not  be  an  Evidence  ;  how  much  more 
then  in  a  Cafe,  when  a  Man  comes  to  fwear  to  take 
away  another  Man's  Life  to  fave  his  own  ;  for  he 
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is  not  in  the  Condition  of  a  Freeman,  who  gives 
his  Evidence  without  check  or  controle,  but  he  is 
drudaincr  on  for  his  Pardon,  as  the  Counlel  told 
yoii,°wnich  depends  according  to  the  Evidence 
he  does  give  ornot  give. 

For  my  Part,  I  can't  go  fo  far  as  fome  Gentle- 
men have  done,  to  fay  Sir  John  Fenwkk  is  guilty: 
for  where  there  is  no  Law,  there  is  no  Tranl- 
areffion  ;  a  Man  that  is  guilty,  muft  be  guilty 
according  to  the  Law  :  And  the  Law  hath  requi- 
red and  laid.  That  there  fhall  be  no  Trealbn  but 
what  is  proved  by  two  Witneffes,  and  here  it  ap- 
pears that  you  have  not  one.  The  fame  Law 
that  calls  it  Treafon,  fays  it  Ihall  be  fo  proved  ; 
then  if  you  pafs  this  Bill,  you  make  that  Trealon 
which  before  was  not  Treafon. 

Sir,  the  Law  does  require  two  Witneffes,   and 
there  is  divine  Authority  for  it  too  :  It  hath  been 
hinted  at,  the  Place  in  Numbers,  No  Man  is  to  die 
iiponfirigk  Evidence  ;  and  it  fays,  Ihsfe  are  the  Sta- 
tutes you  Jhall  obferve  throughout  your  Generations  and 
Divellin^s:  But  I  will  go  a  little  further,  becaufe  a 
worthy  Gentleman  declared,  there  was  no  fuch 
Law  of  God.     He  will  find  in  the  19th  of  Deute- 
ronomy, a  Cafe  juil  as  'tis  here  -,'  for  the  Cafe  of 
High  Trealbn  was  Idolatry  at  that  Time,  and  the 
Law  fays,  TVbofocver  fljall  fet  up  Idols JJmll  be  ftoned 
to  Death  ;  but  it  fays,  no  Man  Jhall  be  condemned 
to  die  by  the  Mouih  of  one  Witnefs,  but  by  txvo  or  three 
Witneffes  he  Jhall  fuffer  ;    I  think   this   is  pofitive 
enough.  I  fhall  not  trouble  you  with  more  Inftan- 
ces,  though  J  could  repeat  feveral.   "lio  ,  •   ,  '•    !  . 
Sir,  the  Law  enjoins  Forms  ftridlly,'  even  to  the 
leaft  Circumftance-,  ifa  Man  be  condemned  todie, 
and  after  he  is  condemned  to  die,  another  take 
away  the  Life  of  that  Man,  'tis  Murder.     I  will 
o-o  further  ;  If  the  Officer  that  is  to  do  Execution, 
if" a  Man  be  condemned  to  be  hanged,  drawn, and 
quartered  -,  if  the  Officer  fhot  him,  it  is  Murder 
in  him  •,  fothat  Men  arenotleft  toadifcretionary 
Power  toaft  according  to  their  Confciences 


this  Method,  I  defire  to  know  into  what  Conditi- 
on we  ihall  bring  our  felves  ? 

You  have  been  told,  it  is  expected  from  you  by 
your  Country,  that  you  fl^ould  exert  this  Autho- 
rity and  Power  ;  Sir,  I  would  have  been  glad  that 
in  Cafes  more  reaibnablc,  we  had  exerted  this 
Authority  and  Power  of  Parliament  -,  I  wifh  it 
had  gone  to  the  preventing  the  debafing  and  abu- 
fing  your  Coin  ;  I  wifh  it  could  be  exerted,  that 
we  might  not  fee  our  felves  cheated  under  Counte- 
nance of  an  A(5l  of  Parliament  ;  but  contrary  to 
that,  you  are  fond  of  being  fprinkled  with  the 
Blood  of  Sir  John  Fenwick  :  As  long  as  the  Govern- 
ment is  not  in  danger,  I  believe  the  Country 
would  be  glad  that  their  Blood  might  run  fecure 
in  their  Veins,  and  not  be  tapt  upon  every  Oc- 
cafion  to  ferve  a  Turn  ;  for  if  you  break  the  Laws, 
what  Man  can  promife  himlelf  Security  ? 

We  know  the  Confequence,  if  this  Bill  does 
not  pafs  ;  Sir  John  Fenwick  may  live  in  Mifery  all 
his  Time. 

But  what  this  Precedent  may  make,  no  Man  can 
forefee.     This  Bill  is  againft  the  Law  of  God  ; 
againft  the  Law  of  the  Land  ;  it  does  contribute 
to  the  Subverfion  of  the  Conftitution,  and  to  the 
Subverfion   of  all  Government  •,  for   if  there  be 
Rules  to  be  obferved  in  all  Governments,  and  no 
Government  can  be  without  them,  if  you  fubverc 
thofe  Rules  you  deflroy  the  Government  ;    and 
therefore  for  thefe  Confiderations  no  Body  will 
think  it  flrange,  if  I  give  my  Negative  to  this  Bill. 
Mr.  Chancel,  of  the  Excheq^.     Sir,  the  Gentleman- 
that  fpake  laft,  hath  carried  the  Reafon  againft 
this  Bill  a  little  further  than  fome  othrs  ;    for  ic 
feems  now,  we  are  not  to  rejecl  the  Bill  for  wane 
of  one  Witnefs  that  is  legal  ia  IVefimlnftcr-tlalU  buc 
it  feems  there  is  no  Evidence  at  all ;  and  by  Cape. 
,    Porter'?,  not  being  pardoned,  and  yet  drudging  for 
his  Pardon  -,  as  to  all  that  have  been  condemned 
upon  his  Tefl:imony,  he  hath  arraigned  the  Evi- 
dence as  not  luificient,  and  hopes  that  will  be  the 


I  take  the  Reafon  by  which  thisBillisfupported,     Judgment  of  the  Houle  upon  this  Bill.     I  think 


to  be  dcftruftive  to  all  human  Society  -,  for  if  that 
be  admitted,  that  a  Man  fliall  aft  according  to  his 
Confcience,  and  not  according  to  the  Rules  that 
are  prefcribed  him,  I  know  not  who  is  fafe  ;  for 
how  can  an  innocent  Man  make  his  Defence  upon 
that  Principle  ?  It  is  a  fafe  Confideration  for  them 
that  take  upon  them  that  Way  of  judging,  becaufe 
they  are  bound  by  no  Rules  •,  but  what  hath  not 
that  done  almoft  within  Memory  -,  Felton  that  kill- 
ed xhtYiukt  o'i  Buckingham,  what  was  his  Juftifi- 


if  the  Houfe  rejecSt  this  Bill  upon  that  Argument, 
it  will  go  further  than  many  mean  that  op- 
pofe  it. 

Another  Thing  he  fays,  he  compares  theCon- 
viftions  that  I  have  upon  my  Judgment,  and  of 
every  body  elfe  that  fpeaks  from  the  Proofs  that 
are  made,  that  he  is  guilty,  to  the  Whimiy  of  two 
or  three  mad  Men  -,  whereas  we  go  according  to 
the  Evidence  brought  at  the  Bar  ;  we  don't  go 
upon   the  Whimfies  of  Ravillac  nor  Felton,    but 


cation,  but  he  was  perfuaded  in  Confcience  he  did     upon  the  Proofs  that  have  been  made  here-,  and 


well  in  fo  doing.  Ravillac  that  killed  H.  IV.  in 
FraJice,  hejuflified  thefame  by  his  Confcience,  and 
laid  he  had  done  a  good  Thing  -,  and  I  may  fay 
this  Argument  of  Confcience  hath  afted  all  the 
Villany  of  the  laft  Age,  and  I  am  afraid  hath  gone 
a  "teat  Way  to  difturb  the  Happinefs  of  this. 

For  if  this  be  a  Rule  to  this  Houfe,  How  is  the 
Kino-  bound  ?  I  thought  he  had  been  bound  by 
Law  •,  but  if  this  fhall  be  admitted  as  an  Argument, 
'cis  enough  to  fay,  if  this  Houfe  be  arbitrary, 
the  King  is.  I  do  not  refled  upon  this  Reign  ; 
but  it  will  be  enough  to  fay,  tho'  he  aft  againil 
Law,  and  turn  twenty  Colleges  out  of  Doors  -, 
his  Confcience  perfuades  him  to  it.  We  fee  how 
unbounded  Liberty  the  Lords  take,  is,  they  are 
become  Matters  of  all  our  Eiiates  ;  and  I  would 
be  very  loath  for  my  Eftate  to  depend  upon  the 
feeble  Tenure  of  a  Lord's  Confcience. 
■    If  then  this  be  the  Cafe,  as  it  is,  according  to 


though  there   are  not  two  Witnelles,    yet  upon 
what  appears  in  Proof,  I  am  convinced  that  he  is 
guilty  ;  and  upon  that  Conviftion,  1  think,  accord- 
ing to  the  Duty  I  owe  my  Country,  and  the  Confti- 
tution oi'  England,  when  a  Bill  does  come  to  punifii 
the  Man  whom  I  think  guilty,  I  think  I  ought  to 
be  for  the  Bill.     As  to  what  is  faid  out  of  Deute- 
ronomy, That  the  Law  of  God  was  againft  it,  if 
vou  will  argue  d  Fortiori,  'tis  literally  true  in  the 
Cafe  of  Murder  ;   but  whether  Murder  or  Trea- 
fon,  there  is  the  Life  of  a  Man  concerned  ;  and 
'tis  not  the  Punifhment,  whe:her  to  be  hanged, 
or  hanged,    drawn,    and  quartered,    that  makes 
any  gre  it  Difference  ;  and  give  me  leave  to  lay,  it 
you  go  to  make  Precedents  from  the  JczviJ/j  Law, 
then  I  fay,  the  Law  oi  England  is  againft  that  Law, 
in  Cafe  of  Murder  -,  and  by  the  fame  Realbn  you 
may  delire  leave   to   bring  in  a  Bill  to  repeal  all 

thofe  Laws. 

Sir, 


1 696.         upon  a  Bill  of  Attainder  for  High  Treafoh. 


Sir,  if  this  was  the  eternal  Law  of  God  and  Man, 
where  was  this  eternal  Law  in  England  before 
EJ-x'ard  VI's  Time  ?  If  it  be  the  eternal  Law  that 
there  muft  be  two  Witnelfes,  why  does  it  not  hold 
in  England  even  in  fome  Cafes  of  Treafon  to  this 
Day ;  I  mean  the  Treafon  of  Clipping  and  Coin- 
ing •,  fo  that  if  Gentlemen  will  argue,  the  Nature 
of  thefe  Faults  are  what  the  Law  of  every  Country 
ordains,  and  that  is  the  Law. 

And  the  Way  of  Evidence  and  Proof  too  differs 
in  every  Country  ;  and  I  may  affirm.  That  there 
never  was  any  Government  in  which  there  was  not 
a  Power  lodged  fomewhere  to  be  exerted  upon  ex- 
traordinary Occafions,  beyond  the  legal  Way  of 
Profecution. 

I  don't  care  to  travel  into  the  feveral  Coun- 
tries to  iee  how  their  Conftitution  is,  but  1  believe 
there  is  not  one  Place  in  Europe  in  which  it  is 
ftriftly  neceffary  there  fhould  be  two  Witneffes  to 


Law  having  been  afterwards  confirmed  in  the 
Neisj-T eft  anient  by  our  Saviour  and  his  Apoftles,  at 
lead  approved  of  by  them  ;  and  this  having  been 
confirmed  by  the  Law  of  England  likewile  ;  I  do 
not  think  this  a  fit  Occafion  for  you  to  pafs  by 
fo  fundamental  a  Law  as  that  is:  And  I  con- 
clude with  this.  That  I  can't  fatisfy  my  felf 
in  my  Confcience,  and  fhould  think  fome  Mis- 
fortune might  follow  me  and  my  Pofterity,  if  I 
pafled  Sentence  upon  Sir  'John  Fenzvick's,  Life, 
upon  lefs  Evidence  than  the  Law  of  England  re- 
quires. 

Sir  H.  Crofts.  I  fhall  endeavour  as  m.uch  as  I 
can,  to  give  you  little  trouble  in  this  Matter  ; 
but  becaufe  it  haih  been  hinted  and  remarked  fo 
particularly  upon  me,  I  mufl  beg  leave  to  dif- 
charge  my  Duty  as  well  as  my  Confcience,  as  to 
what  I  fiid  here  the  other  Day. 

Sir,  I  do  very  much  forget   my  felf,  if  I  did 


takeaway  the  Life  of  a  Man  -,  but  it  is  generally  affert  that  there  was  no  fuch  Place  in  Scripture 
fo,  as  it  is  here  in  all  ordinary  Cafes,  but  in  this  that  required  two  Witneffes  ;  the  Thing  that  I 
very  Law,  this  laft  Law  does  not  go  upon  two     faid,   was  this.  That  if  any  Gentleman  could  fliew 


Witneffes,  but  you  have  a  Provifo  in  it  does  ab- 
folutely  exempt  Proceedings  in  Parliament:  I  do 
not  infer  from  thence,  that  you  fhould  not  have 
two  Witneffes,  if  you  proceed  by  way  of  Impeach- 
ment, 1  think  you  ought  ;  and  fo  for  having 
"Witneffes  upon  Oath,  iSc.  When  thefe  Pro- 
ceedings are  in  Parliament,  there  is  a  direft  Pro- 


me  any  Rule  from  Scripture  that  required  two 
Witneffes,  more  in  the  Cafe  of  Treafon  than  in  the 
Cafe  of  Murder  and  Felony,  I  fliould  be  glad  to 
fee  ic.  I  do  fay  that  the  Scripture  fliall  be  a  Rule 
to  me,  as  far  as  the  Scripture  requires  ;  but  I 
do  take  the  Jriy?/?)  Law  not  to  be  fo  abiblutely  li- 
terally binding  upon  us  here.     And  as  to  the  Text 


vifo   by  which  the  Parliament  is  exempted  from     outoi  Niimhers,  that  very  Text  of  Scripture  is  par- 
r  T^   ,        TT         1       i_i-A/r  -.1 -.1.  .,_•.     ticularly  and  literally  applicable  to  Murder  ;  and 

if  that  be  binding  nov/,  we  have  been  very  much 
mifguided  by  our  Predeceffors,  and  I  think  we  are 
bound  to  take  it  in  hand,  to  repeal  all  Laws  that 
are  againft  it. 

Sir,  he  is  pleafed  to  deny  us,  in  fome  mesfure, 
the  Liberty  of  being  guided  by  our  Confciences  j 
truly,  I  don't  know  what  he  would  have  Gentle- 
men go  by  y  truly,  let  him  go  by  what  Rules  he 


thofe  Rules.  Upon  the  whole  Matter,  Ithinkthis 
Man  is  guilty  •,  I  think  the  Precedent  would  be 
more  fatal,  to  fay,  that  a  Parliament  can't  pro- 
ceed in  fuch  a  Cafe,  than  that  a  guilty  Man  fhould 
fuffer.  I  think  this  Bill  comes  before  you  with 
more  Circumftances,  and  Reafon  to  juftify  it, 
than  any  that  hath  been  brought  here  before  5 
here  is  a  Bill  found  againll  him  by  his  Country, 
the  Evidence  of  his  Friends  having  tampered  with 


one  of  the  Witneffes,  confirmed  by  a  Jury,  ^c.       pleafes,  I  will  goby  the  Rule  of  my  Confcience, 
A  learned   Gentleman  fays,  he  would  come  up     and  will  not  do  any  thing  againft  it  upon  any  Con'- 


to  make  this  Paper  Evidence  ;  but  can't  come  up 
to  make  fuch  a  Law  by  which  every  Man  that  is 
concerned  in  that  Depofition  would  be  affected  -, 
but  here  is  fomething  particular  in  this  Cafe,  a 
Man  that  hath  been  abroad,  and  hath  not  ufed  the 
like  Artifice,  1  think  you  ought  not  to  ufe  the  like 
Power  to  punifh  him  that  is  not  guilty  of  the  like 
Crime.  And  therefore  I  fhall  conclude,  but  I  muft 
take  notice  of  one  Thing;  it  was  fiid.  That  this 
was  the  firft  Precedent  of  this  kind  begun  in  this 
Houfe,  but  that  of  the  Duke  oi  Momnouth  •,  but  I 
believe,  if  this  Bill  of  Attainder  is  not  to  be  begun 
in  this  Houfe,  'tis  not  to  be  brought  in  at  all  -, 
for  I  believe  there  is  a  Statute,  That  the  Life  of 
a  Commoner  is  never  to  be  meddled  with  by  the 
Lords  originally.  I  will  not  trouble  you  any  fur- 
ther -,  I  do  in  my  Confcience  think  that  Sir  John 
Fenmck  is  guilty,  and  therefore  I  am  for  this 
Bill. 

Mr.  Pelham.  I  did  not  think  to  have  troubled 
you  this  Day  :  I  did  rather  intend  to  have  left  it 
to  others  that  can  fpeak  better,  or  have  not  fpo- 
ken  upon  this  Subject  -,  but  that  which  hath  been 
mentioned  by  fcveral,  as  if  they  did  think  that  we 
who  mentioned  the  Law  of  God  upon  this  Occafi- 
on, did  it  as  if  we  did  think  the  Law  of  God  was 
binding  to  you  at  this  Day  •,  I  never  thought  any 
luchThingotherwifethanastotheMoralityofit,  'iO 
far  forth  as  it  is  grounded  upon  Reafon  and  Juftice, 
and  tends  to  the  clearing  of  an  innocent  Man  ;  and  lb 
far  we  and  all  Mankind  are  bound  by  it ;  and  that 


fideration  or  Confequence  whatfoever  -,  nor  will  I 
part  from  the  Liberty  and  Power  of  Parliaments, 
for  any  Rule  or  Law  of  inferior  Courts  what- 
foever. 

Sir,  you  are  told,  you  ought  to  be  guided  by 
the  Rules  of  Law,  that  is  not  the  Forms  of  Law, 
but  the  Rules  of  Law.  Sir,  I  fay,  if  thefe  Rules 
were  made  to  bind  Parliameuts,  it  was  reafonable 
they  fliould  be  bound  by  them  -,  but  if  they  were 
made  only  to  bind  inferior  Courts,  they  were  far 
enough  from  being  intended  to  put  a  Cramp  upon 
the  Proceedings  of  Parliament  •,  and  if  you  fhall 
fubjecfl  your  felves  to  them,  you  give  the  Lawyers 
fuch  a  Power,  that  I  don't  doubt,  but  their  Books 
will  be  of  greater  Authority  than  your  Journals  ; 
therefore  in  Confideration  of  that,  and  becaufe 
I  would  leave  that  which  is  the  Right  of  Parlia- 
ments to  my  Succeflbrs,  I  fliall  not  fubmit  to 
that. 

Therefore,  I  fay,  I  come  clear  to  the  Point  v/he- 
ther  Sir  Johji  Fcmvick  be  guilty  or  not,  only  I  muft 
obferve  a  little  back,  That  as  to  thofe  Inftances 
that  the  worthy  Member  was  pleafed  to  make  ufe 
of,  of  Ravillac,  and  of  Felton  -,  fliall  thofe  extra- 
ordinary Cafes,  that  which  Men  did  in  heat  of 
Blood  and  private  Malice  •,  fliall  thefe  be  brought 
to  bear  a  Parallel  with  what  is  done  in  Parliament 
for  the  Jullice  of  the  Nation  ?  I  don't  doubt  but 
there  are  Men  enough,  in  their  Confciences,  at 
Icail  with  pretence  of  it,  will  juftify  the  Dertrufti- 


oa  of  vour  Government  and  Religion, 


and  every 

Thius 
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Thino;  elfe  :  All  thofe  Men  that  deny  the  Right  of 
your  "Government,  have  Confcience  and  Juftice 
enough  to  fubvert  it  if  they  could;  and  therefore 
I  do  not  fo  much  wonder,  that  many  Men  with- 
out Doors  have  argued  in  that  Nature. 

But  I  fay,  my  Confcience  is  the  Rule  I  muft  go 
by  ;  and  to  me  the  Queftion  is,  only  whether 
Sir  Job)!  Faitvick  be  guilty,  or  not  guilty,  and  I 
am  called  to  give  my  Judgment  in  it ;  and  I  think 
I  am  bound  by  the  Law  of  Nature,  by  the  Law 
of  the  Nation,  and  I  I  fee  nothing  in  the.  Law  of 
God  that  prohibits  me,  to  give  my  Judgment  ac- 
cording to  the  Evidence,  and  the  Opinion  I  have 
in  my  Confcience  of  the  Truth  of  it. 

If  there  be  no  fuch  Rule  that  requires  two  Wit- 
nelfes  binding  upon  me  ;  if  I  may  go  upon  one 
Witnefs,   if  I  believe  he  fpeaks  true,  and  that  the 
Perfon  is  guilty  •,  then  I  am  bound  to  aft  for  the 
Prefervation  of  the  Nation,  and  all  our   Pofteri- 
ty  :   They  that  made  this  Attempt,  made  it  upon 
you  and  your  Pofterity  for  ever  •,  'tis  not  fo  fmall 
a  Matter  as  fome  reprefent  it ;  'tis  not  the  Perfon, 
fo  much  as  the  Nature  of  the  Faft  we  are  to  con- 
fider  ;    and  we  are  not  to   let  Men  efcape  Pu- 
nifhment   according   to  their  Greatnefs  or  their 
Smallnefs,    but  according   to  the  Nature  of  the 
Fa6l,  and  their  Guilt.     I  think  I  have  that  Free- 
dom, and  I  am  fo  little  bound  by  thofe  Rules  that 
have  been  urged,  that  if  both  Witnefles  were  here, 
and  crave  Teltimony  againft  him,  if  I  did  not  be- 
lieve him  to  be  guilty,  I  would   lofe   my  Life  ra- 
ther than  vote  him  fo  •,  but  on  the  contrary,  if  here 
be  fufficient  Evidence  to  convince  me,  though  not 
according  to  the  Rules  of  inferior  Courts,  I  will  not 
fubjedl  the  Freedomi  of  Parliaments  to  thofe  Rules. 
Sir,  you  have  been  told  formerly,  and  I  think 
it  a  Matter  of  that  Weight,  I  beg  leave  to  urge 
it  again,  becaufe'tis  a  great  Reafon  that  guides 
me  in  this  Matter  ;  if  you  lay  it  down  for  a  Do- 
drine  in  this  Houfe  (for  a  Refolution  here  taken 
is  as  much  a  Rule  as  a  Law,   for    it  fhall   be 
brought  as  a  Precedent)  and  therefore,  if  it  fhall 
be  laid  down  as  a  Rule  here.  That  you  will  never 
attaint  any   Man,  or  find   him  guilty,  but  upon 
two  Witnefles  -,  I  think  the  Government,  and  all 
you  have,  itands  upon  a  tottering  Foundation  : 
He  muft  be  a  very  ordinary  States-Man  that  can't 
lay  his  Plot  fo,  as  you  fhan't  reach  him  by  two 
"Witnefles. 

Therefore  I  fiy,  I  think  it  becomes  the  Wifdom 
of  Parliament,  not  to  declare  themfelves  bound  in 
that  refpeft ;  I  would  have  them  bound  by  Juitice, 
but  not  by  the  common  Rule  ot  the  Law. 

Sir  Robert  Cotlo?!.  Sir,  I  do  find  that  Gentlemen 
do  very  much  infift  in  this  Cafe,  That  if  a  Gen- 
tleman does  believe  that  Sir  John  Fenivick  is  guilty, 
he  muft  give  his  Vote  for  the  pafllng  of  this  Bill  ; 
if  that  be  io,  I  am  glad  that  Opinion  did  not 
take  Place  in  the  lall  Reign  ;  if  it  had,  I  am  of 
Opinion  I  Ihould  not  have  been  here  now,  and  I 
believe  my  Lord  IVarrhiglon^  who  was  very  inftru- 
mentai  in  promoting  this  Revolution,  would  not 
have  died  in  his  Bed.  My  Lord  and  I  were  accu- 
fedof  a  Crime,  which  I  believe,  if  proved  by  two 
Witnefles,  had  been  Treafon  :  I  have  heard  fome 
Gentlemen  fay  in  this  Houfe,  they  did  believe  my 
Lord  JVarringtoH  was  guilty  (though  he  was  not 
guilty  of  the  Facft  as  it  was  laid)  There  was  a 
Man  fwore,  ^c.  and  there  was  fome  corrobora- 
ting  Evidence -,  but  as  to  Mr.  F/f)',  and  my  felf, 
there  was  none  but  this  particular  Perfon,  and 
they  indifted  us  of  Mifdemeanor ;  though  it  would 


have  been  Treafon,  if  there  had  been  two  Witnef- 
les :  Now  if  the  fame  Fad:  was  Treafon  when 
proved  by  two  Witnefles,  and  but  Mifdemeanor 
when  proved  by  one,  methinks  we  are  doing  an 
extraordinary  Thing,  we  are  going,  after  the  Fad: 
commicted,  to  make  that  which  is  but  a  Mifde- 
meanor, to  be  Treafon.  And  for  thefe  and 
other  Reafons,  I  can't  agree  to  the  palTing  of  this 
Bill. 

Lord  Norris.  Sir,  though  I  had  always  an  Ap- 
prehenfion  of  the  ill  Confequence  of  this  Bill,  yet 
never  fo  much  as  now;  for  this  Gentleman  hath 
given  Arguments  that  fliake  me  more  than  all  that 
I  have  heard  before  ;  for  he  fays,  thereare  a  great 
many  Men,  if  they  may  proceed  according  to 
their  Confciences,  will  fubvert  this  Governm.enr, 
and  bring  in  King  James  and  arbitrary  Power  ; 
and  he  tells  you.  That  every  Precedent  in  this 
Houfe,  is  equal  to  a  Law,  and  will  jultify  the  like 
for  the  future.  I  am  fure  I  am  very  unwilling  to 
make  a  Precedent  that  fhall  juftify  Men  in  fuch 
ill  Anions,  in  faying  their  Confciences  prompted 
them  to  it.  ^..  - 

Then  a  ^tef.wn  was  put  for  hringmg  in  Candles  ; 
which  pajj'ed  in  the  Affirmative,  and  tbe\  were 
brought  in. 

Mr.Hamond.  I  don't  think  the  Power  of  Par- 
liaments in  Queftion  in  this  Cafe  ;  but  then,  as  all 
other  Powers,  it  muff  be  founded  upon  Juftice, 
and  never  ufed  but  upon  extraordinary  Occafions, 
and  when  Criminals  are  not  to  be  met  with  other- 
wife.  The  Power  of  Parliament  is  notleflened  if 
this  Bill  does  not  pals :  But  the  Queftion  is.  whe- 
ther this  Power  fhall  be  exerted  in  this  Cafe? 
What  Gentlemen  fay  of  being  guided  by  Confci- 
ence, hath  no  Weight  with  me,  further  than  that 
is  governed  by  the  Law  of  the  Land  ;  if  it  be  to 
be  admitted  in  the  Cafe  of  Life  and  Blood,  whv 
not  in  Meiim  {£  Tuum  ?  Why  was  he  brought  to 
the  Bar  then,  if  according  to  our  private  Judg- 
ment we  are  to  determine  this  Matter  ?  No  Man 
thought  but  he  was  guilty. 

I  beg  leave  to  mention  one  Thing  that  is  come 
to  my  Knowledge  ;  after  the  Trial  and  Condem- 
nation of  Mr.  Cook,  I  had  an  Order  fent  me,  that 
I  might  fee  him,  and  I  went  to  him  by  Virtue  of 
that  Order  ;  and  the  greateft  Part  of  the  Time  I 
fpent  with  him,  he  took  up  in  declaring  againft 
the  Evidence  of  Goodman,  and  that  he  would  re- 
ceive the  Sacrament  upon  it,  and  give  it  inWriting, 
as  his  dying  Words.  I  faw  alfo  three  pofitive 
Witnefles  confront  him  at  his  Trial  ;  and  when 
I  heard  him  fay  this,  it  weighed  fo  much  with 
me,  that  I  have  very  great  Ground  of  Sufpici- 
on.  That  Coodinan  was  perjured  in  the  Cafe  of 
Cook. 

Here  hath  been  popular  Expreflions  of  Plots, 
and  Jacobites,  that  no  Man  can  apply  to  this  par- 
ticular Cafe,  or  fay  this  is  a  Cafe  wherein  we 
ought  to  ufe  this  extraordinary  Power  ;  he  was 
in  the  Hands  of  the  Law,  and  no  Body  can  fay, 
that  the  Government  mr.ft  fink,  if  he  does 
not  die.  If  we  go  from  the  Rules  of  Juftice, 
I  believe  it  will  give  a  great  Blow  to  the  Govern- 
ment. 

Mr.  Fernon.  Sir,  I  rife  up  only  upon  what  that 
worthy  Gentleman  hath  offered  unto  you;  for  I 
did  not  think  to  trouble  you  with  any  Thingof  that 
Nature.  But  if  you  will  give  meleave  to  acquaint 
you  with  what  I  believe,  who  have  been  later  with 

him 
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him  than  this  Gentleman,  and  much  oftner.  Sir, 
he  does  tell  me,  that  he  is  very  far  from  denying 
what  hath  been  fworn  agiinft  Sir  John  Fenwick  and 
himlelf,  concerning  the  Confukation  to  bring  over 
the  French;  for  he  hath  a  very  partcular  Remem- 
brance of  it  ;  and  if  that  Gentleman  was  to  fpeak 
with  him  now,  he  would  fatisfy  him,  I  believe, 
in  that  Point :  And  fince  I  am  up,  I  think  every 
Man  that  fpeaksupon  this  Occafion,  fhould  like- 
wife  give  fome  Account  of  himfelf,  in  what  Man- 
ner, and  for  what  Reafon  he  difcharges  his  Con- 
fcience  here ;  I  hope  I  may  ufe  that  Word, 
fince  Gentlemen  make  Ufe  of  Confcience  for  his 
Acquittal  •,  and  a  Man  ought  to  have  a  very  good 
Confcience  for  his  Condemnation. 

As  to  Sir  John  Fenwick's,  Innocence,  I  wifh  he 
had  given  no  Occafion  to  have  it  called  in  Quefti- 
on  -,  and  fince  he  did  fall  under  this  Accufation,  I 
wifh  he,  or  his  Counfel  for  him,  would  have  taken 
fome  Pains  to  have  made  his  Innocency  appear 


tion  of  an  honourable  Perfon's  Reputation,  that 
brought  this  Matter  firfl:  before  you. 

It  does  not  appear  to  me,  that  Sir  John  Fen- 
ivick's  Life  or  Death  can  endanger  the  Govern- 
ment. You  have  been  told  of  a  Defign  that  he 
hath  been  engaged  in,  and  is  carried  on  at  this 
Time  ;  That  an  Invafion  from  France  feems  to 
threaten  us  :  The  former  Defign  hath  been  hap- 
pily difcovered  and  defeated  ;  and  'tis  not  proba- 
ble that  Sir  John  Fenwick  fhould  have  any  great 
Share  in  any  that  is  carrying  on  at  prefent :  And 
as  far  as  I  can  learn,  he  is  not  fo  confiderable  a 
Man  in  his  own  Perfon  or  Intereft,  that  we  need 
fear  him. 

An  honourable  Perfon  faid.  If  we  do  not  pafs  ' 
this  Bill,  they  that  fent  us  here,  would  give  us  no 
Thanks :  'Tis  not  a  good  Way  of  arguing  •,  bur, 
I  believe,  if  thofe  look  forward,  they  w;ll  thank 
us.  Sir,  in  the  Aft  for  declaring  the  Rights  and 
Liberties  of  the  People,  you  have  it  laid.   That 


but  I  don't  find  the  Queftion  is.  Whether  Sir  John  the  late  King  Ja?nes,  by  the  Affifrance  of  divers 
Fenwick  is  guilty,  but  whether  there  be  any  Evi-  evil  Counfellors,  i^c.  How  comes  it  to  pafs,  that 
dence  of  his  Guilt:  And  I  fliall  tell  you,  in  fhort,  we  have  never  attainted  any  of  them  ?  And  if  we 
my  Opinion  of  that ;  I  take  the  Proof  of  the  Fad:  are  for  proceeding  in  this  Way  of  Attainder,  be- 
to  be,  in  general,  fuch  a  Demonftration  as  the  Na-  caufe  it  pleafes  them  that  fent  us  hirher,  I  dare 


ture  of  the  Thing  is  capable  of ;  and  that  is  fuffici- 
ent,  and  capable  to  convince  a  reafonable,  honelt, 
unprejudiced  Man,  of  the  Truth  of  what  is  aflert- 
ed  :  And  there  is  no  Manner  of  Doubt  left.  Whe- 
ther it  is  fo  or  no  ;  nor  Appearance  of  any  PofTi- 
bility,  that  it  could  be  otherwife.  I  think  there 
hath  been  that  Proof  in  this  Cafe,  and  nothing  at- 
tempted to  difprove  it,  and  nothing  hath  been 
proved  on  Sir  John  Fenwick's  Behalf,  that  any 
Wrong  hath  been  done  him  ;  and  therefore  in 
Ihort,  my  Senfe  is.  That  whereas  fome  Gentle- 
men think  him  guilty,  but  the  Matter  not  pro- 
ved, I  think  him  guilty,  becaufe  'tis  proved, 
and  there  hath  been  no  Offer  made  to  dif- 
prove it. 


fay,  the  Attainting  one  of  thofe  Men,  would  gra- 
tify thofe  that  fent  us  hither,  more  than  the 
Attainting  twenty  fuch  as  Sir  John  Fen-zvick. 
It  was  pretty  well  known  what  Share  fome  Gen- 
tlemen had  in  bringing  in  of  Popery  and  Ar- 
bitrary Power  •,  and  I  will  take  the  Liberty  to 
fay.  That  there  is  never  a  Gentleman  in  this 
Houfe,  but  believes  them  to  be  the  worft  of  Cri- 
minals. 

Upon  the  whole  Matter,  I  do  not  think  you 
have  any  Occafion  to  exert  a  Power,  that  no  Bo- 
dy denies  ;  I  fee  no  Security  this  will  be  to  the 
Government,  and  confequently ,  no  Neceffity 
of  it  :  I  think  you  are  making  a  moll  dange- 
rous Precedent,  and  that  it  will  be  of  ill  Con- 


Mr.  Brojnley  IFarr.  Some  Gentlemen  have  fpoke     fequence  to  you  ;  and  therefore  I  am  againfl  this 


of  the  Power  of  Parliaments,  but  I  Ihall  fay  no- 
thing to  their  Power,  which,  I  have  learned  from 
my  Lord  Coke,  is  fo  tranfcendent  and  abfolute, 
that  it  cannot  be  confined  within  any  Bounds  : 
But  the  more  Juft  and  Honourable  it  ought  to  be 
in  its  Proceedings,  to  give  an  Example  to  infcri- 
our  Courts  •,  and  though  their  Power  cannot  be 
deny'd,  yet  the  Exercife  of  it  hath  been  often 
cenfured  and  condemned  ;  and  Adls  that  have 
paffed  in  one  Parliament,  have  been  in  the  fame 
Reign  repealed  •,  and  fometimes  feverely  branded. 
Idpoffumus,  qiiodjurepojfumus.  'Tis  certain,  here 
is  a  Defeft  of  legal  Evidence :  We  are  not  tied 
here  to  the  Forms  of  IVeJiminJier- hall ;  but  cer- 
tainly, with  Submiffion,  we  ought  to  tie  our 
felves  up  to  the  Rules  of  IFeJiminjier-hall,  efpeci- 
ally  when  they  are  founded  upon  common  Juftice, 
which  is  the  fame,  is  not  mutable,  and  ought  to 
be  univerfal. 

By  the  Law  of  the  Land,  no  Perfon  ought  to 
be  convifted  in  Cafes  of  Treafon,  but  upon  two 
WitnefTes ;  the  Law  of  God  is  the  fame.  How- 
ever, if  you  will  pafs  this  Bill,  all  Perfons  mufi: 
acquiefce  •,  and  there  is  no  difpuiing  of  your  Power 
afterwards.  It  hath  been  an  Argument  ufed  to 
Day,  That  the  Security  of  the  Government  re- 
quires the  Faffing  of  this  Bill,  which  I  think  to 
be  a  good  one  too,  if  they  can  make  it  appear, 
that  unlefs  you  proceed  in  this  Way,  the  Go- 
vernment is  in  Danger  -,  though  I  muft  obferve, 
it  was  not  that  Confideration,  but  the  Vindica- 
YoL.  V, 


Bill. 

Mr. 
and  if 


can, 
this 


Smith.  Sir,  I  will  be  as  fliort  as  I 
it  had  not  been  for  fomething  in 
Day's  Debate,  I  fhould  not  have  troubled  you. 
As  to  what  was  liiid  by  the  Gentleman  that 
fpake  laft,  of  making  Examples  of  fome  that  had 
been  Criminal  in  the  lafl:  Reign  ;  how  that  came 
to  happen,  that  no  fuch  Examples  were  made, 
1  fhall  not  now  entertain  you  ;  but  I  believe 
mofl:  of  the  Gentlemen  in  the  Houfe  know  pret- 
ty well. 

But  I  take  the  Matter  before  you  is,  what  Evi- 
dence you  have  to  prove  Sir  John  Fenwick  to  be 
guilty  -,  and  whether  there  be  not  an  extraordina- 
ry Occafion  at  this  Time,  to  exert  the  Legilla- 
tive  Power. 

I  fhall  not  enter  into  the  Matter  of  Precedents ; 
thofe  are  out  of  my  Province,  but  I  have  read 
fome  :  However,  it  fhall  not  pafs  upon  me  for  a 
Rule,  becaufe  fome  Bills  have  been  reverfed,  no 
others  fliail  be  brought  in  -,  it  is  pqffible  that  the 
reverfing  of  them,  may  be  worfe  than  the  firfl 
bringing  of  them  in. 

But  to  apply  my  felf  to  the  Evidence,  I  cannot 
but  obferve  one  Thing  that  feems  this  Day  ex- 
traordinary :  We  are  told  by  fome  Gentlemen, 
they  are  againft  our  Proceeding  upon  this  Bill, 
becaufe  it  does  not  quadrate  to  zht  Rules  of  IVe/i- 
7ninjh'r-hall  ;  and  at  the  fame  Time,  Gentlemen 
take  Liberty  to  make  Exceptions  here  againfl  chat 
Evidence  that  IVeJininJier-Hall  has  allowed  :  That 
S  they 
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that  Evidence 


they  fliould  take  Exceptions  to 
which  the  Law  of  England  allows  to  be  good  ! 
For  it  is  notorious,  it  hath  been  admitted  in  Wefi- 
mnjier-llall ;  And  Gentlemen  might  as  well 
have  told  you,  That  thofe  Men  that  luffered,  di- 
ed innocent,  as  to  have  denied  it :  And  I  think 
there  is  a  further  ftrengthening  of  his  Evidence  •, 
for  there  is  not  one  Man,  who  hath  died  upon  his 
Evidence,  but  hath  acknowledged  himfelf  guilty 
of  what  he  hath  charged  him  with. 

As  to  the  Matter  of  the  other  Evidence,  Sir, 
I  do  not  fay  that  it  is  Evidence  that  will  come  at 
Weftminfier-Hall ;  but  at  the  fame  time,  give  me 
leave  to  tell  you.  They  feem  to  lay  a  little  ftrefs 
upon  it,  when  they  tell  you,  they  believe  it  was 
falfe  Evidence,  and  inftance  in  what  Cook  faid 
to  a  Gentleman  of  this  Houfe,  after  his  Condem- 
nation -,  but  I  think  thus  far  I  may  fay.  That 
when  you  fent  fome  of  your  Members  to  examine 
Sir  John  Fn'ind,  he  did  own  all  thofe  Peribns  to  be 
at  that  Place  •,  and  that  is  a  much  better  Argu- 
ment for  the  Validity  o(  Goodman's  Teftiriiony  : 
But  as  to  the  Matter  before  you,  fome  Gentle- 
men have  made  it  a  Queftion,   Whether  Sir  John 


was 
Sir, 
vote 


difE- 


Perfons  own  at  your  Bar,    That  the  Fafi; 
committed  jufl  after  the  Ad  of  Indemnity. 
I  do  heartily,  according  to  my  Confcience, 
for  this  Bill. 

Mr.  Harcoiirl.  Sir,  I  am  fenfiblc  it  is  very 
cult  to  fay  any  Thing,  and  not  feem  tedious  at  this 
Time  of  Night  -,  but  I  take  itto  be  my  Duty  not 
to  be  filent  in  this  Matter. 

All  the  Arguments,  that  I  remember  have  been 
made  Ufe  of  in  any  former  Debate,  or  in  this 
Day's,  may  be  reduced,  in  fliort,  to  thefe  two 
Heads  -,  the  Danger  of  the  Government,  and  Gen- 
tlemens  private  Opinion. 

Sir,  as  to  the  Danger  of  the  Government,  if 
any  Body  will  convince  me  there  is  fuch  Danger, 
fl  promife  him,  if  it  be  worth  his  while  fo  to  do) 
I  will  be  his  Profelyte,  and  vote  for  this  Bill  : 
But,  to  tell  me  the  Government  is  in  Danger,  and 
that  the  Fate  o^  England  and  Europe  dz^tnds  upon 
this  Bill,  is  certainly  rather  ofTcred  to  amufe,  thaa 
to  convince. 

It  hath  been  afked.  Can  the  Circumflances 
that  Sir  John  Fenwick  is  in  admit  of  any  Danger 
to  the  Government,  which  hath  Pov/er  over  his 


Fenivick  be  fo  confiderable  a  Man,  as  you  fhould     Liberty  every  Day,  and  may  reftrain  him  of  his 


proceed  in  this  extraordinary  Manner  with  : 
Though  they  all  fay,  you  may  do  it  -,  yet  at  the 
fame  Time  they  tell  you,  this  was  never  put  in 
Execution,     but  they  were  in   the  Wrong   that 

tiid  it. 

Now,  Sir,  the  Qiiefliion  is.  Whether  you  fhould 
make  ufe  of  this  Power  at  this  Time.  Say  fome, 
The  Plot  is  over  ;  I  wifh  it  was  :  But  when  a 
Confpiracy  hath  been  laid  fo  deep  and  general 
as  this  was,  'tis  not  the  hanging  of  one  or  two 
that  will  make  us  fafe :  When  'tis  apparent  to 
you,  here  is  all  the  Artifice  in  the  World,  all  the 
Endeavours  in  the  World,  by  Sir  John  FenwicFs, 
Friends,  to  remove  Goodman  out  of  the  Way  ; 
'tis  fome  Argument  that  he  had  fomething  to  fay- 
to  him  :  And  when  we  fee  Prifons  broke  open 
daily  v  we  have  known  Perfons  murdered  in 
the  Streets  for  giving  Evidence.  Very  notori- 
ous is  the  Cafe  of  Dodfworlh.  You  have  Plots 
all  about  you  •,  and  yet  can  you  think  there 
is  no  Occafion  to  make  ufe  of  this  extraordinary 
Power  ? 

I  would  have  as  great  a  Conviftion  upon  my 
Confcience  as  I  could  -,  but  'tis  very  hard  a  Man 
mufl  throw  his  Confcience  afide  in  the  Cafe ; 
'tis  very  hard  to  believe.  That  if  there  be  two 
WitnelTes  produced,  though  I  don't  believe  the 
Witneffes,  yet  I  am  fafe  if  1  condemn  the  Man  ; 
and  if  there  be  but  one  Witnefs,  I  am  to  ac- 
quit the  Man,  though  I  believe  him  to  be  guilty. 
And  though  they  go  to  Scripture,  to  tell  you 
there  muft  be  two  AVitnefTes,  yet  they  don't  go  fo 
far  as  to  tell  you  there  have  been  very  extraor- 
dinary Things  done,  even  by  God  himfelf,  for  the 
preferving  a  Community. 

And  there  is  the  Reafon  of  it,  that  one  W^it- 
nefs  may  take  away  a  Man's  Life  in  one  Cafe,  and 
not  in  anoihet.  There  was  a  Thing  faid,  that 
was  one  Thing  that  occafioned  my  Handing  up  : 
A  Gentleman  fiiid,  truly,  it  ft^emed  to  him  to 
be  a  better  Way  to  put  an  End  to  the  Plot, 
to  have  an  Aft  of  Indemnity  ,  than  the 
Convi(flion  of  Sir  John  Fenwick  would  be.  Sir, 
there  fecms  very  little  Reafon  for  Afts  of  Indem- 
nity, when  we  have  feen  an  Aft  paficd  fo  lately, 
which  has  not  reftraincd  Perfons,  nor  brought 
them  to  a  Senfe  of  their  Duty  ;  and  we  have  heard 


Liberty  during  his  Life  ?  A  Man,  by  the  Ac 
count  I  have  had  of  him,  of  little  Intereft,  not 
worth  Ninepence.  (I  have  no  Acquaintance  with 
him,  and  lb  I  may  eafily  miftake  his  Circum- 
flances.)  But,  Sir,  whatever  his  Circumftances 
are,  he  is  in  lafe  Cuftody,  and  no  doubt  there  he 
will  be  kept  •,  and  to  fay  the  Government  is  in 
Danger  by  fuch  a  Man,  fuie,  that  cannot  be 
thought  by  any  Man  living  :  And  God  forbid  this 
fhould  be  the  Cafe  of  clie  Government,  that  it 
cannot  fupport  it  felf  without  taking  away  this  un- 
fortunate Gentleman's  Life,  contrary  to  the  Rules 
of  Law. 

For  the  Argument  of  private  Opinion,  'tis  al- 
mofl  as  dangerous  as  the  Precedent  you  are  ma- 
king. I  will  not  urge  it  from  the  Cafe  of  the  Peo- 
ple, Enthufiajls  and  Madmen  ;  but  I  v.  ill  urge  it 
in  the  Cafe  of  Men  that  fitt  in  Judgment :  If  Opi- 
nion istojuftify  the  Condemning  of  a  Man,  let  us 
never  more  call  the  Verdifts  againft  Mr.  CorniJI.\ 
Mr.  Sindey,  Lord  RuJJel,  and  others,  Murders. 
Afk  the  Jury,  no  Doubt  none  of  them  are  lo  filly, 
but  in  his  Opinion,  they  were  guilty  -,  but  if  Opi- 
nion may  condemn  a  Man  without  Proof,  why 
not  acquit  him  as  well,  where  there  is  Proof? 
Such  a  Praftice,  I  am  fure,  would  never  be  en- 
dured. 

The  properefl  Method,  I  think,  was  propofed 
by  the  Gentleman  that  began  the  Debate  ;  and  I 
beg  Leave  to  follow  the  fame  Steps,  to  confider 
his  Guilt,  how  it  appears  to  us,  and  whether  there 
be  any  Realbn  for  this  extraordinary  Manner  of 
Proceeding. 

The  Recital  of  that  Bill  are  the  Arguments  for 
it  •,  and  thofe  we  fend  up  to  the  Houfe  of  Lords 
for  the  Pafling  of  this  Bill  :  And  firil,  it  fays. 
That  Sir  John  Fenwick  was  indifted  by  the  Tefti- 
mony  of  Porter  and  Goodman,  &c.  It  fays,  that 
leveral  Days  were  appointed  for  his  Trial  ;  and  at 
one  of  thofe  Days  the  Trial  had  come  on,  if  it 
had  not  been  for  the  Difcovery  that  he  pretended 
to  make  ;  but  it  does  not  fay  it  was  put  off  at  any 
other  Days  or  Times,  for  that  Reafon  :  But  it 
goes  on,  and  fays,  he  hath  made  feveral  Reflefti- 
ons,  &c.  inftcad  of  making  an  ingenuous  Difcove- 
ry ;  and  then  it  recites  how  that  Goodman  is  with- 


drawn. 


I 


696.         upon  a  Bill  of  Attainder  for  High  Treafon; 

eave  to  put  Gentlemen  in  mind 
Inducement  to 
That  Sir  John  Fenivick, 


was  a  great 


bring  this  Bill 

and  his 

would  prove 


I  would  beg 
of  what 

in  :  It  was  laid. 

Relations  had  done  it ;  that  they 
that  Goodman  was  withdrawn  by  his  Means.  Give 
me  leave  to  fay,  That  there  was  no  Proof  of  it, 
unlefs  the  Hearfay  of  Clancy,  and  the  Adlions  of 
my  Lady  Fenzvick,  are  to  be  Evidence,  contrary 
to  the  known  Laws  of  England,  to  affedl  this  un- 
happy Gentleman  in  the  Cafe  of  his  Life.  I  fay,  if 


two  Witneffes,  as  that  thefe  Witneffes  fhould  be 
heard  Face  to  Face,  and  crofs  examined.  It  hath 
been  told  you,  that  'tis  natural  Jufticeand  Reafon 
that  there  fhould  be  two  Witneffes:  A  Gentleman 
afked  you,  where  that  natural  Juftice  was  before 
the  Statute  of  £J.  VI.  Sir,  the  Statute  of  25  Ed.  IIL 
fays.  That  every  Ferfon  chat  is  attainted,  fliall  be 
Pro'-JaUement  attaint;  and  fomewhat  maybe  from 
thence  inferr'd  more  than  that  the  Crime  fhould  be 
prov'd,  for  fo  muft  every  Crime.     But  as  to  the 


any  Gentleman  had  been  of  another  Opinion,  no     Proof  required  by  that  Ad,  and  the  Afts  of  Ed. 

VI.  all  thofe  Adts,  by  very  learned  Opinions,  have 
been  thoughtdeclarativeofthe Common  Lawi  but 
that's  fcarce  worth  the  Enquiry,  fince  'tis  certain 
how  the  Law  flands  at  this  Day. 

An  honourable  Gentleman  took  notice,  That 
fuch  Evidence  as  we  have  had,  and  fuch  Proceed- 
ings as  thefe,  would  not  be  reafonable  in  Cafe  of 
Impeachment  ;  but  diftinguifhed  between  that 
Proceeding  and  this :  But  certainly,  the  Reafon 
is  the  fame  :  'Tis  true,  the  fame  Perfons  that  ac- 
cufe  in  one  Cafe,  give  their  Judgment  in  the 
other  •,  but  in  each  Cafe,  fuch  Privileges  as  are 
jufh  and  reafonable,  ought  to  be  allowed  to  the 
Party  accufed. 

I  fhall  add  no  more,  but  that  we  are  making  a 
Precedent,  which  can't  be  made  without  breaking 
through  all  the  Fences  of  the  Law  -,  and  when  'tis 
made,  we  know  not  who  may  fuffer  by  it. 

Sir  Rich.  Temple.  As  to  the  Evidence  you  have 
before  you,  I  appeal  to  any  Man,  whether  at  the 
Common  Law,  if  there  was  but  oneWitnefsagainft 
a  Man,  Whether  he  was  not  at  Liberty  of  demand- 
ing Trial  by  Battle?  Thofe  Adtsthat  have  been 
made  fince,  are  made  certainly  to  provide.  That 
in  no  Cafe  whatfoever,  a  Manlliould  be  fo  much  as 
accufed  without  two  Witneffes  of  the  Treafon. 

As  to  what  hath  been  faid  of  the  particular  Evi- 
dence before  you  •,  what  hath  been  obferved  here, 
is  a  good  Objeftion  in  the  Courts  below.  I  do 
not  fay  it  does  difable  a  Man  from  being  an  Evi- 
dence, becaufe  he  is  not  pardoned ;  but  he  is  not 
fo  good  an  Evidence  as  if  he  was  pardoned  :  But 
that  I  ftand  upon  is  this  -,  fhall  you  come  here 
and  make  a  Precedent  in  this  Place  to  condemn  a 
Man  to  the  highefl  Penalties,  upon  lefs  Evidence 
than  you  will  allow  any  Body  elfe  to  do  it  ?  That  is 
what  was  never  done  in  Parliament  before.  Will 
you  make  a  Precedent  in  Parliament,  that  at  any 
Time  they  may  briug  in  a  Bill  here,  and  judge  a 
Man  to  Death  for  Treafon  upon  one  Evidence  ? 

As  to  this  Bill  it  felf,  confider  what  a  Prece- 
dent you  will  make.  There  is  nothing  that  any 
Bill  was  condemned  for  in  Parliament,  that  is  not 
inthisBill,  All  Mankind  muft  perceive.  That  you 
have  but  one  Evidence,  and  fuch  a  one  as  I  have 
told  you.  And  whatever  any  Man's  private  Per- 
fuafion  is,  'tis  the  Proof  mufl  govern  you.  Then 
this  is  z'Ls.wexpofi  Fa^o,  and  that  hath  always 
been  condemned  ;  you  make  that  Evidence  that 
was  not  fo  before.  Sir,  this  is,  befides  makinga 
Law  in  a  particular  Cafe,  againft  the  Comrnoa 
Law  of  E?igland,  and  the  Right  that  every  Subjeft 
has.  It  is  making  a  Law  to  hang  a  Man  without 
a  Trial  ;  'tis  making  a  Law  here,  that  was  intro- 
duced here  upon  a  Pretence  to  make  him  an  Evi- 
dence :  Every  one  faid.  That  they  did  not  feek 
his  Blood  •,  and  if  that  be  the  fecret  Inducement  in 
this  Cafe,  'tis  a  dangerous  Precedent :  The  Earl 
of  Exeter,  when  he  brought  the  Rack  into  the 
Tower,  every  Body  knows  the  Fate  that  came 
upon  him  afterwards. 

S  2  L«c 


doubt,  he  would  have  offered  that  Amendment 
to  the  Committee. 

As  to  the  Difcovery  that  Sir  John  Fenivick  hath 
made,  it  does  not  appear  to  me,  whether  it  be 
true  or  falfe  :  It  is  one  Thing  to  give  a  Vote  to 
clear  a  Gentleman's  Reputation,  and  another 
Thing  to  carry  itfo  far,  as  to  give  Judgment, 
That  the  Perfon  that  made  thofe  Refleftions  fhall 
die,  and  that  before  any  Proof  of  their  Fallhood. 

Here  is  an  Indiftment  found,  and  here  is  an 
Evidence  withdrawn,  that  is  all  I  am  fatisfied  in  : 
And  fuppofing  the  Perfon  guilty,  it  is  no  manner 
of  Inducement  from  thefe  Arguments,  to  proceed 
in  this  extraordinary  manner. 

But  I  would  confider  the  Matter  of  the  Amend- 
ment made  at  the  Committee  (Of  which  Treafons 
he  the  faid  Sir  John  Fenwick  is  guilty.)  I  can't  fay 
that  ;  and  therefore  J  can't  vote  for  the  Bill.  If 
he  be  guilty,  it  does  not  appear  fo  by  legal  Evi- 
dence, and  therefore  I  am  to  judge  him  as  he  ap- 
pears to  me  an  innocent  Man.  The  Law  re- 
quires two  Witneffes  to  convift  a  Man  of  this 
Crime.  'Tis  the  greatefl  Crime,  and  the  Law 
is  fo  merciful,  that  it  won't  expofe  a  Man  to 
fuch  great  Penalties,  without  demonftrative 
Evidence. 

The  firft  Aft  of  Parliament  that  requires  two 
Witneffes  is,  i  Edward  VI.  The  next  is  5  Ed- 
ivard  VI.  And  upon  that  Aft,  give  me  leave  to 
take  Notice-,  That  Aft  goes  a  little  further  than  the 
firft  •,  for  the  5  Edward  VI.  does  not  only  fay  there 
fhall  be  two  Witneffes  ;  but  it  goes  on,  and  fays  : 
which  two  Witneffes  (they  are  there  called 
Accufers,  but  mean  the  fame  Thing)  fhall  be 
produced  in  Perfon  before  the  Party  at  his  Ar- 
raignment, and  fhall  there  before  his  Face,  main- 
tain and  avow  what  they  have  to  fay.  So  the 
Parliament  particularly  provided.  That  there 
fhould  not  only  be  two  Witneffes -,  but  that  they 
fhould  appear  in  proper  Perfon,   in  open  Court. 

I  beg  leave  to  obferve.  That  after  the  making 
of  the  firft  Aft,  in  the  2  or  3  Year  of  Edward  VI. 
there  was  an  Attainder  of  Sir  Thomas  Seynour,  in 
Parliament,  without  hearing  of  him  ;  and  that  ve- 
ry felf  fame  Parliament,  within  two  Years  after- 
wards, feems  fo  to  have  refented  that  Matter, 
that  they  made  that  Provifion,  I  have  mentioned, 
in  the  5  Edward  VI.  and  to  fecure.  That  that  ill 
Precedent  fhould  do  no  harm,  they  put  in  that 
Claufc.  If  this  Aft  paffes,  I  wifli  wc  do  not  re- 
pent it  in  lefs  Time  than  that  Parliament  did  the 
Attainder  of  Sir  Thomas  Sewwur.  Let  us  be  gui- 
ded by  the  Reafon,  thejuflice,  and  the  Difcretion 
of  that  Aft;  though  we  are  not  bound  in  our 
Legifiative  Capacity,  by  the  Power  of  it.  I  can't 
but  obferve,  that  from  the  making  of  that  Aft,  no 
Perfon  has  been  attainted  in  any  other  manner,  till 
the  Duke  of  Monmouth  :  So  great  a  Veneration  has 
that  Law  always  had  in  all  Reigns,  though  a  multi- 
tude of  Confpiracies  have  happened  in  them  all. 
I  do  not  think  it  fo  material  that  there  fhould  be 
Vol.  V. 
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Reafon 


Letanv  Body  fhew  me  there  was  any 
h)!- reverfing  any  Aft  of  Parliament ;  they  are  all 
ag.iinfl  tl.isBill. 

Then  to  the  Neceffiry  of  it,  I  can't  imagine  any 
Thing  that  hath  been  faid  to  you  upon  that,  is  a 


rious,  That  the  Verdids  of  twelve  Men,  and  when 
Men  have  been  tryed  by  their  Peers,  have  been  re- 
verfed  too.  I  will  inftance  in  two  or  three.  The 
firft  I  begin  with,  was  that  of  the  Duke  of  Somer- 
fd  ;  but  no  Body  could  fay,   but  he  was  guilty  of 


around  for  rhisBill.     Pray  confider  firft,  how  this     the  Fadl,  for  he  confefled  it :  Bur  there  was  a  pow 


Matter  came  before  you  -,  it  was  for  an  honourable 
Perfon's  Vindication,  and  it  was  not  tranfmitted  to 
you  by  theKing,  but  by  the  honourable  Secretary  : 
He  told  you,  That  ifyou  had  a  Mind  to  fee  thefe 
Papers,  and  required  it,  he  had  leave  to  let  you 
have  them  ;  but  if  it  had  been  a  Thing  of  this  Con- 
fequence.  That  the  Government  had  been  in  the 
utmoft  Danger,  Would  it  have  been  tranfmitted 
only  at  theRequeftofa  private  Gentleman,  and  left 
unto  you,  whether  you  would  proceed  upon  it  or  no? 

But  'tis  obferved.  That  the  Plot  may  go  on  ftill  •, 
pray  if  this  Gentleman  be  cut  off,  does  that  cure 
it  ?  You  are  fecure  of  him  now,  that  he  can't  aft 
in  it ;  fo  that  I  have  not  heard  the  leaft  ground  to 
convince  me.  That  the  Government  would  be  in 
Icfs  Danger,  if  this  Gentleman  was  cut  off. 

Sir,  we  are  told  here  of  going  according  to 
our  Confciences ;  give  me  leave  to  fay  to  you  what 
was  inftanced  in  the  other  Day,  That  in  theworft 
of  Times,  when  they  did  not  Hick  at  murdering  of 
the  King,  yet  they  ftuck  at  this.  They  would  not  al- 
low any  Man  to  fuffer  upon  oneWitnefs:  And  they 


erful  Enemy,  th.t'Duke.  oi  Northtwibedand.  The 
next  is,  the  Duke  of  Norfolk,  who  was  attainted 
in  Queen  Elizabeib's  Time  ;  and  they  were  not  by 
Parliament,  and  yet  both  were  reverfed.  And  I 
think,  as  this  Matter  flands  now,  fome  Gentle- 
men are  of  Opinion,  by  the  Evidence  they  have 
heard,  that  he  is  guilty  :  But  I  think  no  Body 
hath  faid.  That  it  appears  to  him  by  the  Evidence 
he  hath  heard,  that  he  is  innocent.  Now  I  de- 
fire  to  know,  whether  every  Man  muft  not  ufe  his 
Confcience  to  judge,  whether  there  be  fufficienc 
Evidence  ?  I  acknowledge  there  is  not  fufficient 
Evidence  to  convid:  him  in  IVeJlminJler-hall  ;  but 
there  is  more  to  fatisfy  my  Confcience,  and  the 
World  abroad,  than  \i  Goodman  was  here  •,  befides 
his  not  denying  it,  you  have  the  Evidence  of  the 
Perfons  that  died,  who  owned  the  fame  Thing  ; 
And  I  mention  that  the  rather,  becaufc  they  con- 
feffed  it  to  Perfons  fent  from  this  Houfe  ;  and  did 
not  only  confefs  themfelves  to  be  guilty,  but  ac- 
knowledged, that  there  was  fuch  a  Confpiracy  : 
and  Sir  JVilliaf7i P arkyns-a.ck.noviltdgtA  in  particular. 


did  not  admit  of  Depofuions  againft  my  Lord  M?r-  That  he  was  toraife  a  Troop  of  Horfe,  and  that 
tto/«/,  and  my  Lord  Mo?J««;?r  faved  his  Life  by  it. 
You  have  depofed  King  James  for  breaking  in 
upon  the  Law  ;  and  did  any  body  believe  that  Mr, 
Hampden  was  not  guilty  of  the  Treafon  he  was 
charged  with  ?  He  owned  it  before  this  Houfe  •, 
and  yet  he  was  tried  only  for  Mifdemeanor,  there 
being  but  one  Witnefs  againft  him :  and  they  that 
ftrained  all  other  Laws,  ftuck  at  this,  and  would 
not  violate  this  Law  ;  fo  that  I  think  there  is  no 
NecefTity  for  making  fuch  a  Precedent,  and  I  think 
it  would  be  the  worft  of  Precedents. 

Mr.  Bofcawen.  I  have  obferved  upon  this  Debate, 
that  fome  Perfons  deny  that 'tis  juftifiable  at  any 
Time,  to  proceed  upon  Bills  of  Attainder,  and 
yet  they  don't  difpute  the  Power  of  Parliaments  ; 
but  at  the  f\me  Time  fay,  they  ought  to  go  ac- 
cording to  the  Rules  of  IFeflfninJler-Hall. 

Another  fays,  it  is  the  fame  Thing  whether  we 
proceed  by  Way  of  Impeachment,  or  Bill  of  At- 
tainder •,  I  think  him  much  out  of  the  Way,  for 

in  that  Cafe,  the  Lords  only  are  Judges,  and  you 

are  the  Profecutors ;  and  you  don't  ufe  your  Le- 

giflative  Power  in  that.  , .'. 

A  worthy  Friend  of  mine  faid,  he  had  often 

been  miftaken  in  his  own  Conicience,  when  he 

thought  himfelf  very  much  in  the  Right.     That 

might  be  fo,  and  if  there  was  any  room  rationally 

to  fuppofe,  That  Sir  John  Feinvick  was  not  guilty, 

I  ftiould  be  of  Opinion  to  be  of  the  more  favour- 
able Side  ;  but  I  take  it,  there  is  no  room  for  any 

Man  to  believe  but  he  is  guilty. 

Now  I  would  examine  what  Grounds  we  have 

to  believe  him  guilty.     Upon  Trials,  when  they 

charge  a  Jury  with  a  Prifoner,  one  Part  of  their 

Charge  is  to  enquire,  Whether  he  fled  for  it  or 

no.    'Tis  notorious,  Tha.tS\r  John  Fhiwick  R^.d  for 

this,  which   is  no  fmall  Argument  of  his  Guilt, 

Another  is.  That  he  was  here  at  the  Bar,  and  did 

Botdeny  the  Fact  ;  if  he  had  confefled  it,  no  doubt 

but  you  would  have  concluded  him  guilty  •,  and 

when  he  does  not  deny  it,  this  is  next  Door  to  it. 
It  hath  been  told  you,   many  Bills  of  Attainder 

have  been  reverfed  as  unjuft;  Ic  hath  been  as  noto- 


the  French  were  to  be  invited  over :  Is  this  no- 
thing for  the  Legiflative  Power,  that  is  to  fecure 
the  Peace  and  Welfare  of  the  Government  ? 

Gentlemen  fay,  there  is  a  great  deal  of  Danger 
in  this  Matter  :  Some,  ifyou  acquit  him  ;  others, 
if  you  condemn  him.  If  you  are  fatisfy'd  he  is 
guilty  5  by  this  Bill  you  fet  up  a  Land-mark,  that 
others  may  take  Care  they  do  not  come  into  this 
Predicament.  On  the  other  hand,  ifyou  rejeft 
this  Bill,  you  will  give  Advantage  to  your  Ene- 
mies ;  when  they  fhall  fee  a  Man  that  is  fo  notori- 
oufly  concerned  in  calling  in  a  French  Army,  the 
worft  of  your  Enemies,  to  be  Scot-free.  If  he  be 
guilty,  what  Danger  is  there  of  the  Precedent? 
When  a  Perfon  in  the  like  Nature,  that  hath  fled 
for  it,  that  does  not  deny  it ;  when  living  Perfons 
confefs  it,  and  dying  Perfons  confirm  it,  then  there 
will  be  danger  to  fuch  a  Perfon. 

Upon  the  whole  Matter,  I  thinkthere  is  no  Man 
that  ever  1  heard,  that  does  not  believe  him  to  be 
guilty  ;  and  'tis  ftrange  you  fhould  want  Evidence, 
and  yet  every  one  think  him  guilty  ;  and  I  think 
no  Man  muft  be  acquitted  or  condemned,  but  ac- 
cording to  a  Man's  Confcience. 

An  honourable  Perfon  faid.  Porter  was  no  good 
Witnefs  :  If  Goodman  ■w^.s  here,  he  would  not  be  fo 
much  -,  and  yet  we  muft  acquit  him  becaufe  Good- 
man  is  not  here  :  And  therefore,  upon  the  whole, 
I  think  you  will  give  your  Enemies  a  great  Ad- 
vantage, ifyou  acquit  him  -,  and  ifyou  condemn 
him,   you  will  do  your  felves  right. 

Mr.  Cooper.  Sir,  being  concerned  in  Profecuti- 
ons  of  this  Nature  without  Doors,  I  have  hitherto 
declined  concerning  my  ielf  in  any  Debate  of  this 
Evidence,  though  unconcern'd  in  the  Conduft  of 
the  Evidence  againft  Sir  John  Fenwick  ;  but  being 
to  give  my  Opinion  and  Vote  as  a  Judge,  I  ftialt 
crave  Leave  to  give  my  Senfe  of  this  Matter. 

I  would  beg  Leave  in  the  firft  Place,  to  make 
Ufe  of  a  Diftinftion,  which,  I  think,  will  ferve  to 
anfwer  feveral  of  the  Arguments  that  have  been 
made  ufe  of :  I  think  there  are  two  Things  to  be 
confidcr'd ;    firft,  his  Crime,    and  the   Proof  of 

that 
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thac  Crime,  and  then  the  other  Matters  done  by 
him  fubfequent,  &c. 

The  Crime  and  Proof  of  it  that  hath  been  given 
againfl.  him  at  your  Bar,  is  the  Ground  by  which, 
I  think,  before  God  and  Man,  I  ought  to  give 
my  AffirmativetothisBill,  by  which  you  judgehim 
to  die.  What  he  hath  done  iubfequent,  convinces 
me  in  my  Judgment,  That  we  are  here  in  a  pro- 
per Method  and  Courfe  of  Proceeding  againfl  him  ; 
therefore  let  no  Man  fay,  That  you  have  condemn- 
ed him  becaufe  he  hath  protracted  his  Trial :  No, 
you  have  condemned  him  for  having  been  guilty 
of  High  Treaibn,  manifeftly  proved  againfl;  him  : 
Then  let  them  not  fay  on  the  other  hand.    Will 
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Witnels  corroborated  by  Circumftances,  as  thia 
Cafe  is,  and  the  Confeffion  ot  the  Party,  would 
not  be  legal  Evidence  below  ;  yet,  with  fubmifll- 
on,  it  is  a  legal  Evidence  in  Parliament,  even  ac- 
cording to  the  Ibid:  Rules  of  Lavv',becaufv;  no  Law 
hath  made  two  Witneffes  requifi'te  in  this  Cafe  •,  fo 
that  'cis  a  convincing  Evidence  :  I  think  it  may  be 
juftified  to  be  a  legal  Evidence,  and  as  it  convinces 
me  that  I  can't  reilll:  the  Belief  of  it,  I  mufl:  be  for 
this  Bill  i  notwithllanding  what  fome  Gentlemen 
have  faid,  by  way  of  endeavouring  to  explode 
Confcience  as  a  Rule  not  to  walk  by  in  this  Cafe. 
One  Inftance  given  againfl:  it  was,  becaufe  a  Hang- 
man has  not  a  difcretionary  Power  to  execute  a 


you  condemn  any  Man  that  is  at  any  Time  guilty     Man  according  to  his  Confcience,  and  put  him  to 


of  High  Treafon  ?  No 
of  the 


but  when  a  Man  is  guilty 
worft  of  Treafons,  and  this  would  have 
been  manifeflly  proved  againfl:  him  in  the  ordinary 
Courfe  of  Proceedings ;  but  that  he  undertaking  to 
atone  for  his  Crime,  and  ferve  his  Country,  hath 
protradled  his  Trial  till  one  of  the  Evidences  is 
gone  :  And  then,  though  he  pretended  to  have  a 
Referve,  which  he  would  make  known  to  the 
King's  Perfon,  yet  when  he  thinks  he  is  out  of  the 
ordinary  Reach  of  Juftice,  he  fets  the  Juflice  of 
his  Country  at  defiance,  Thefe  are  Grounds,  not 
why  he  is  to  die,  but  Co  juftify  our  Proceeding 
in  this  Manner.. 

Sir,  I  would  beg  leave  in  a  few  Words,  to  take 
notice  of  a  few  Things  faid  in  this  Matter  j  Gen- 
tlemen are  afraid,  That  this  will  be  made  ufe  of 
by  Poflerity,  to  the  Difadvantage  of  honefl:  Men  : 
And  you  have  been  told,  That  Precedents  have 
begun  with  the  Punifhmenc  of  theGuilty,  and  then 
have  been  carried  on  to  the  Punifhment  of  thofe 
that  have  not  been  fo.  *Tis  true,  there  hath  been 
a  very  bad  ufe  made  of  very  juft  A6ts  in  relation 
to  the  Publick:  But  what  do  Gentlemen  infer  from 
that?  Muft  we  have  no  fuch  Thing  as  Juftice? 
Muft  not  the  Guilty  be  punifhed  becaufe  the  fame 


what  fort  of  Death  he  pleafes  •,  as  if  we  had  not  a 
better  and  more  legal  and  difcretionary  Pov/er  in 
the  High  Court  of  Parliament,  than  the  Hang- 
man has. 

But  we  are  told  of  feveral  Tnftances,  where  mad, 
and  hair-brain'd  Men  have  made  ufe  of  their  Con-. 
Icience,  to  palliate  their  Extravagancies:  NodoubC 
it  hath  ;  and  let  me  tell  you.  Religion  hath  been 
made  ufe  of,  as  a  pretence  to  the  worft  of  Viilanies 
in  all  Ages;  and  yet  1  hope  they  will  not  argue 
that  there  ought  to  be  no  Religion  neither,  for  a 
Guide  to  Mens  Aflions. 

When  Men  come  to  be  Judges,  I  would  know 
what^  Rule  they  can  have  better  than  a  fedate, 
well  informed  Confcience  ?  Below,  when  a  legal' 
Evidence  is  given  ;  yet  the  Jury  are  not  bound  to 
go  by  that  legal  Evidence  ;  they  are,  when  they 
have  heard  it,  Judges  of  the  Fad,  and  are  to  go 
by  no  other  Rule,  than  what  is  ridiculed  here^, 
even  the  Rule  of  their  own  Confcience. 

It  was  faid  early  in  the  Debate  by  a  Member  of 
great  Reputation,  that  this  (except  Monmoiith\ 
Cafe)  is  the  firft  Precedent  of  a  Bill  of  Attainder, 
that  began  in  this  Houfe.  It  feems  the  ancient 
Way  was,  for  the  Lords  to  give  the  Witneffes 


Methods^ may  be  made  ufe  of  for  the  puniihing  of    their  Oaths,  and  when  they  thought  fit,  they  fenc 

down  a  Bill,  and  the  Commons  were  to  proceed 
upon  it :  But  I  think,  with  fubmilTion,  this  is  a 
much  better  Way  •,  and  I  had  much  rather  give 
my  Confent  u[.on  hearing  convincing  Evidence,' 
and  that  the  Party  has  nothing  to  fiy  for  himfelf, 
than  upon  any  Bill  tranfmitted  from  the  Lords, 
and  no  other  Evidence,  than  that  they  thought  fit 
to  pais  it. 

Some  Gentlemen  have  fet  a  great  Weight,  or 
rather  miftaken  the  Argument :  Say  they,  Sir  John- 


honeft  Men  ? 

I  am  not  afraid  of  what  ufe  Pofterity  will  make 
of  it ;  if  there  come  Times  of  Violence  when 
there  are  no  Parliaments,  they  will  not  want  this 
Precedent ;  there  are  others  that  have  been  cited 
that  will  much  more  juftify  thofe  Proceedings  ; 
nay,  this  may  protedt  the  Innocent.  If  a  Bill 
come  to  be  proceeded  in  againft  another,  he  may 
fay.  Sir  John  Fenwick  was  heard  perfonally,  and  by 
his  Counfel :  That  the  Evidence  was  produced  be- 
fore him,  and  confronted  with  him.  An  innocent 
Man  may  fay.  There  was  that  extraordinary  in 
his  Crime,  which  is  not  in  mine.  He  would  have 
introduced  a  foreign  Army,  and  afterwards  have 
aggravated  his  Crime,  by  endeavouring  to  abufe 
the  King,  and  creating  a  Jealoufy  between  the 
King  and  his  Minifters. 

Sir,  in  the  next  Place  it  is  faid.  That  here  is 
not  legal  Evidence,  which  I  think  is  a  Miftake  : 
And,  lay  fome.  Though  here  is  an  Evidence  that 
really  convinces  them  in  their  Confciences  (I  am 
not  alhamed  to  make  ufe  of  that  Wordj  yet  they 
are  not  for  paffing  this  Bill,  becaufe  there  is  not  a 
legal  Evidence  :  With  SubmilTion,  that  is  a  Mi- 
ftake; before  i  £(^.  Vl.oneWitnefs  was  a  good  Evi- 
dence in  High  Treafon  ;  but^  there  was  Variety  of 
Opinions  touching  Treaibn  before  that  Time;  but 
neither  the  ill  nor  5  th  £i,  VI.  in  the  penning  or  word- 
ing of  them,  nor  in  the  Reafon  of  them,  were  in- 
tended to  extend  to  the  High  Court  of  Parliament ; 
fo  that,  for  ought  that  hath  been  faid,  though  on^ 


Fenwick  is  not  a  Man  fo  confiderable  as  to  endanger 
the  Government.  Admit  that  thofe  that  have 
fpoke  for  the  Bill,  have  not  made  that  ufe  of  the 
Argument ;  but  this  is  that  I  lay  my  Finger  upon 
in  particular  ;  'tis  plain  he  vyas  to  be  General,  and 
knew  a  great  many  of  the  Officers.  I  am  facisfied 
he  hath  not  made  that  Atonement  to  his  injured 
Country,  that  he  ought  to  have  done.  I  am  fatis- 
fied  that  unlefs  this  Bill  proceed  fteadily  againft 
him,  you  will  have  none  of  that  Difcovery ■ 

l^Flere  he  was  interrupted  by  the  Noife  of  fome 
Gentlemen  i  fhewing  Dijfatisfaofion  at  that  JVa-j 
of  arguing.']  .   ...   , 

Mr.  Cooper  proceeds.  Don't  let  Gentlemen  per- 
vert this  Argument,  and  fay.  Will  you  hang  a 
Man  if  he  don't  confcls  ?  No  ;  but  when  I  have 
heard  Proof,  that  he  is  guilty  of  the  worft  of 
Treafons,  and  hath  aggravated  his  Crime  in  that 
manner  wh:ch  he  hath  done,  he  deferves  to  die  ; 

un- 
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iinlefs  he  will  meri:  his  L-ife  by  a  Difcovery  of    in  fome  Meafure  depend  upon  your  Difpofal  of 


what  he  knows.  I  think  it  of  the  higheft  Impor- 
tance to  you,  that  can  be,  that  you  (hould  cohie 
to  the  further  Knowledge  of  the  other  Branch  of 
the  Confpiracy  •,  the  Meeting  of  the  Fra/cA  King's 
Forces  in  England.  I  think  you  are  in  a  proper 
Method,  and  perhaps  may  have  a  better  IfTue  of 
this  Bill  than  his  Death:  But  if  not,  he  will  but 
pay  the  Debt,  which  he  owes  to  the  Juftice  of  his 
Country. 

Mr.  Paget.  Sir,  I  can't  believe  but  I  (hall  be 
heard,  as  to  the  little  I  have  to  fay,  with  fome 
uneafinefs,  after  fo  long  a  Debate.  But,  Sir,  fince 
I  did  take  the  Liberty  to  give  my  Opinion,  why  I 
was  againft  this  Bill  before  ;  I  think  it  as  reafon- 
ablc  to  give  you  my  Reafons,  why  I  don't  ftand 
convinced  by  the  Arguments  £  have  yet  heard. 
And  that  I  may  the  better  give  you  my  Reafons, 
I  fhall,  as  well  as  I  can  remember,  repeat  fome  of 
the  Arguments  that  have  been  urged  for  the  Faf- 
fing ot  it. 

If  I  miftake  not,  fome  of  the  Arguments  have 
run  upon  the  Power  and  Prerogative  of  Parlia- 
ments i  fome  upon  what  was  proper  Evidence  in 
this  high  Court  of  Parliament,  other  than  what 
would  be  in  other  Places  -,  others  upon  the  Extra- 
ordinarinefs  of  the  Occafion. 

As  to  the  firft  of  thefe  Arguments  -,  finre  Gen- 
tlemen much  more  experienced  in  Rules  of  Parlia- 
ment, do  not  think  fit  to  deliver  theie  private 
Opinion,  what  Rules  Parliaments  may  in  Reafon 
be  fuppofed  to  have ;  I  fhall  not  fay  any  Thing  to 

that. 

As  to  the  Arguments  of  what  Evidence  fhall  be 
fufficient  to  adjudge  a  Man  to  Death  in^thisHoufe  -, 
I  confefs,  I  fhall  at  all  Times  be  very  careful,  how 
I  give  my  Opinion  in  Matters  of  Life  and  Death; 
becaufe  I  think  the  greateft  Cautiofi  is  to  be.uf^d 
in  that  Cafe,  And  for  this  Reafon,  I  cah't  confent 
to  <jive  my  Opinion  in  otie  Cafe,  that  1  fhall  think 
fit  to  retraft  in  any  Cafe  afterwards. 

If  I  underftand  the  Meaning  of  the  Houfe,  'tis 
riot  in  favour  to  Sir  John  Fenwick  himfelf,  that 
Gentlemen  oppofe  this  Bill,  but  for  fear  of  ufher- 
ihCT  in  a  Precedent,  that  may  be  made  uffe  of  againft 
a  better  Man. 

I  confefs,  here  is  a  worthy  Member  that  fpake 
laft,  faid  fomething  in  his  Argument  that  hath 
fome  weight  with  me.     I  did  apprehend  by  the 
general  Debate  of  the  Houfe,  That  the  Parliament 
had  no  Rules  at  all,  but  what  they  would  fix  to 
themfelves  •,   but  1  have  a  great  Regard  for  his 
Opinion.     But  if  he  fays  true,  the  Evidence  be- 
fore you  is  not  legal  Evidence  in  Weftminfter-Hall ; 
but 'tis  legal  Evidence  according  to  the  Rules  of 
Proceeding  in  the  High  Court  of  f  arliament :  But 
I  think  truly,    if  they  may  be  pfefumed  to  have 
any  Rules  to  go  by,  nothing  is  fo  plain  to  me,  as 
that  a  Rule  of  their  own  of  fo  late  Date,  as  the 
Aft  for   regulating  Trials  in  Cafes  of  Treafon, 
fhould  be  a  Rule  to  them  :   And  'tis  faid  in  that 
Aft,  That  after  fuch  a  Day  no  Perfon  fiiall  be 
brought  to  Trial  in  any  Cafe  of  Treafon,  iSc.  but 
he  fhall  be  condemned  upon  the  Evidence  of  two 
"Witnefies  -,  and  I  muft  needs  fay,  that  Aft  that 
was  pafii^d  laft  Seffions,  is  fo  much  for  the  Liberty 
of  the  People  of  England,  that  I  think  it  will   be 
very  hard  to  repeal  that  fubftantial  Part  of  the 
Law  fo  foon  after  it  was  made. 

As  to  the  Extraordinarinels  of  the  Cafe,  I  am 
fenfible  what  Strefs  hath  been  laid  on  that  Argu 
ment,      •-  •     -  ,     ^   ■  ■  ^ 
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as  if  the  Strength  of  this  Government  did 


this  Matter  one  Way  or  the  other  ;   and  fince  that 
is  the  Cafe,  I  fhall  fpeak  tenderly  of  it ;  for  I  do  as 
much  abhor  Afts  of  Treafon  againft  the  Govern- 
ment, as  any  Man  that  hath  fpoke  for  this  Bill : 
I  think,  as  the  Crime  is  to  be  diftinguifhed  from 
all  others,  as  being  a  more  than  ordinary  Crime; 
fo  I  think  the  Perfon  that  is  concerned,  muft  be..^ 
extraordinary :  And  I  think,with  fubmiffion,  there 
is  fome  difference  between  Principals  and  Seconds 
in  an  Aft  of  Treafon.     When  you  can't  come  at  a 
Man  being  at  the  Head  of  a  Rebellion,  it  may  be 
reafonable  to  proceed  by  Bill  of  Attainder  ;  but  I 
think  'tis  not  to  be  ufed  upon  all  Occafions,  or 
when  you  may  come  at  a  Perfon  another  Way  ; 
which,  I  think,  is  the  Cafe  of  this  Gentleman.     I 
am  of  Opinion,  that  there  does  not  depend  more 
upon  Sir  John  Fenwick  now,  than  when  he  was  firfl 
taken.     Why  he  was  not  tried,  I  fhall  not  ex- 
amine the  Reafon ;  I  fuppofe  it  was  becaufe  he  gave 
fome  AfTurance  of  his  ConfefTion -,   truly,  I  have 
heard  no  other  Reafon   for    proceeding  againft 
him  now,  but  thole  Papers  which  have  been  ad- 
judged fcandalous,  and  are  fo  to  all  Intents  and 
Purpofes,  I  do  think  truly  :  But  the  Liberty  of 
the  People  ^of  England  is  very  much  concerned  in 
the  Revocation  of  that  Aft,  which  was  promoted 
for  the  Liberty  of  the  People  ;    and  none  of  the 
Arguments  that  have  been  ufed  can  convince  me. 
That  I  ought  to  give  Judgment  upon  lefs  Evidence 
than  is  provided  by  that  Aft. 

Mr.  Sloane.  Sir,  I  hardly  thought  I  fhould  have 
needed  to  have  troubled  you  With  my  Thoughts 
in  this  Matter,  but  that  this  honourable  Gentle- 
man that  fpake  laft,  has  gone  fo  far  in  his  Reafon, 
as  to  fpeak  to  Matter  of  Law  ;  he  feems  to  exte- 
nuate the  Fault  of  Sir  John  Fenwick  ;  and  gives  ic 
as  a  Reafon  why  he  fhould  not  be  attainted  by  this 
Bill,  for  that  he  was  none  of  the  Principals,  but 
only  an  AccefTary  ;  there  is  no  Gentleman  of  the 
Gown  but  will  tell  you.  That  there  is  no  AccefTa- 
ries  in  Cafes  of  Treafon,  but  they  are  all  Princi- 
pals, and  equally  guilty  ;  and  thete  is  no  Evidence 
in  this  Cafe  to  make  him  Acceffary,  but  he  is  either 
Principal  or  nothing. 

When  I  hive  made  this  Obfervation,  give  me 
leave  to  tell  you  my  owh  Thotights ;  as  evfcry  Man 
is  to  be  fiived  by  his  own  Faith,  fo  may  my  Salva- 
tion depend  Mpbn  my  Opiriion,  according  to  my 
Confciencfe  in  thii  Matter,*  which  is  for  pafling 
this  Bill. 

The  laft  Tinlt,  I  gave  yoU  my  Reafons  Why  I 
#as  for  this  Bill ;  and  yet  I  have  not  heard  them 
anfv^'ered,  though  a  Gentleman  faid  I  anfwered'my 
feJf ;  but  I  will  ftate  the  Caf6,  and  defire  him  to 
reply  to  me.     I  did  fay  then.    Sir,    and  do  fo 
again,  That  I  do  not  think  thofe  fcandalous  Papers 
any  Reafon  to  provoke  you  to  pafs  this  Bill  ;  and 
I  do  think,  if  he  fhould  be  threaten'd,  it  would 
be  a  Blemifli  upon  his  ConfefTion.  Another  Thing 
1  put  out  of  the   Cafe,  That  he  is  a   Man  fo 
dangerous  to  the  Government,  that  if  he  efcape, 
we  are  all  undone.     I  do  take  him,  that  in  his 
Perfon,  Intereft  and  Friends,  he  is  not  fo  ;  and 
would  not  have  that  be  a  Motive  for  the  paffing 
of  this  Bill:  But  take  it  upon  the  Evidence  that  is 
before  us,  and  in  the  Nature  of  our  Proceedings  ; 
then  I  will  fay,  we  have  great  Reafon  to  proceed 
upon  this  Bill,  for  the  Prefervation  of  the  Govern- 
ment, and  for  this  Reafon  ;  whereas  it  is  infifted 
on  one  fide,  That  here  are  the  Laws  and  Liber- 
ties of  England  at  Stake,    and  no  body  knows 
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whofe  Cafe  it  may  be  next.     Sir,  if  we  don't  go  Now,  What  was  the  Reafon  of  that  Statute  before 

upon  good  Grounds  and  Reafons,  that  we  don't  the  Statute  of  Etf.  VI  ?  Thofe  Counterfeits  were  to 

fear  any  Bodies  following,  God  forbid  we  fhould  be  tried  by  one  Witnefs  ;  and  therefore  at  this 

make  this  a  Precedent :  But  pray  turn  the  Tables  Day  all  the  Counterfeiters,  and  Utterers  of  falfe 


on  the  odicr  fide,  and  fee  what  the  Cafe  will  be  ; 
that  here  is  a  Gentleman  that  every  Body  of  the 
Houfe  does  believe  guilty  •,  that  he  hath  been  in  a 
Confpiracy  to  bring  in  the  French,  and  depofe 
the  King  ;  and  the  Man  came  before  us,  and  we 
had  no  Power  to  reach  him  ;  what  will  be  the 
Precedent  on  the  other  Side  ?  It  will  be  eafy  to 
take  off  one  of  the  Wicnefles  by  Men  of  great 
Ertates,  and  then  there  is  no  coming  at  them, 
even  by  the  Parliament  themfelves  :  This  Parlia- 
ment was  of  Opinion,  That  they  could  not  con>e 
at  Sir  John  Fen-ivkk,  though  they  were  of  Opinion 
that  he  was  guilty. 

But  now,  Sir,  to  that  which  is  the  Queftion  : 
'Tis  allowed  by  every  Body,  you  may  do  what 
you  pleafe  ;  but  without  ftraining  your  Legifla- 
tive  Power,  Ifhall  offer  my  Thoughts  and  Rea- 
fons for  it,  upon  thefe  three  Points ;  that  the  Fadt 
is  Treafon  ;  that  he  is  plainly  guilty  ;  and  that  we 
have  a  plain  Jurifdidion  in  this  Cafe,  in  the  ordi- 
nary Methods  and  Proceedings  of  Parliament. 

Sir,  the  Fa6t  is  Treafon,  the  Meeting  at  feveral 
Times,  and  confpiring,  and  confulting  to  bring 
in  a  French  Power  to  depofe  the  King  :  You  have 
been  told  by  feveral  Perfons,  and  the  Counfel  at 
the  Bar,  That  fuch  Meetings  without  fome  other 
Overt-A(5l,  is  not  Treafon  ;  but  I  affirm  the  con- 
trary, for  that  is  an  Overt-Adl  of  compafTing  the 
Death  of  the  King-,  and  Sir  Bartholot/uw  Shozver, 
who  did  infift  upon  it  at  the  Bar,  did  otherwife 
aft  his  Part  upon  it  at  the  Trial  of  Mr.  Cook  ; 
for  he  otfered  it  at  firft,  but  afterwards  he  de- 
ferred it  as  a  Thing  he  could  not  ftand  upon  ; 
for  'tis  the  Opinion  of  all  the  Judges,  upon  a  late 
Refolution. 

Then,  Sir,  the  Fact  being  Treafon,  is  no  A61: 
ex  fojl  faclo.  We  are  not  making  that  Treafon 
which  was  not  fo,  but  we  are  only  judging  of 
the  Fa6l  that  was  Treafon  before  ;  though  if  it 
was  a  doubt  whether  it  was  Treafon  or  no,  the 
Parliament  hath  a  Power  by  25  Ed.  III.  to  judge 
that  Treafon,  that  the  Courts  below  have  no 
Power  of. 

The  next  Thing  is,  Whether  there  be  fuffi- 
cient  Evidence  of  his  Treafon  before  us  ?  I  will 
put  it  out  of  the  Cafe,  as  no  conclufive  Evidence  at 


Coin,   have  been  attainted  by  one  Witnefs. 

'Tis  faid  again.  That  there  is  the  Law  of  Nati- 
ons, and  the  Law  of  God  to  the  contrary.  Gentle- 
men have  faid  feveral  Times  already.  That  in 
Murder  and  Felony,  one  Witnefs  is  fufficicnt  -, 
which  faving  fome  little  Parts  of  the  Judgment  as 
to  the  Forfeiture  and  Attainting  of  the  Blood,  is 
the  fame  Penalties.  We  are  not  in  the  Land  where 
that  Law  was  in  Force  •,  for  by  that  Law,  as  to 
common  Felons,  there  was  Reftitution  only : 
But  I  would  put  a  Gentleman  that  fits  by  the  Bar 
this  Cafe ;  by  the  fame  Law  of  Deuteronomy  and 
Numbers,  that  he  hath  quoted.  Adultery  is  Death  : 
Will  you  be  contented  that  that  fhould  be  fo 
here  ?  They  are  either  all  of  them  in  force,  or 
none  of  them  in  force. 

I  do  fay.  That  by  the  Statute  of  Ed.  III.  and 
ever  after,  till  the  Statute  of  Ed.  VI.  one  Witnef? 
was  fufficient  to  convift  any  Man  of  Treafon.  And 
I  do  fay.  That  the  Statutes  of  Ed.  VI.  do  not 
conclude  the  Parliament  from  any  Method  of  Pro- 
ceedings. 

The  Statute  fays,  That  no  Man  fhall  be  indift- 
ed,  (sfc.  nor  fhall  they  proceed  upon  fuch  Indid- 
ment ;  from  which  Words  in  the  Statute,  I  do 
plainly  make  it  appear  to  any  Gentleman  that  will 
read  it,  'tis  confined  only  to  the  Courts  oUVeftmin- 
fter-hall :  For  certainly,  you  can't  call  a  Bill  of 
Attainder,  to  be  a  Proceeding  upon  an  Indiftment. 
What  I  fay,  is  only  to  difcharge  my  own  Confci- 
ence,  and  to  falve  the  tender  Confciences  of  them 
that  hear  me  ;  and  therefore,  I  defire  them  ne- 
ver to  fay.  That  there  ought  to  be  two  Witnef- 
fes,  before  they  anfwer  what  I  have  faid  upon 
that  Statute. 

Then,  Sir,  you  have  need  but  of  one  Witnefs, 
and  you  have  had  Capt.  Porter  before  you  ;  who, 
I  think,  notwithftanding  ail  that  hath  been  faid, 
is  a  credible  Witnefs.  A  Gentleman  made  fome 
Objeiflions  to  his  Credit,  and  told  you,  he  was 
not  to  be  believed,  becaufe  he  was  in  the  fame 
Confpiracy,  and  had  been  in  fuch  a  villainous  Afti- 
on:  But,  Sir,  the  fame  Gentleman  hath  often  con- 
fined you  to  the  Rules  of  Wefiminjler-Hall  •,  and  he 
hath  told  you,  'Tis  a  wrong  Place  here,  and  that 
a  Man  has  not  fo  good  a  Trial  here,  as    in  JFeJl- 


all,  what  GW/«^«  hath   faid  upon  his  Oath  (fur-     minfter-Hall.  Why  ?  the  Thing  that  was  fpoke  of. 


ther  tlian  that  there  was  fuch  a  Witnefs  that  did 
and  could  fwear  fuch  a  Thing,  and  that  he  was 
examined  before  the  Jury  ;)  and  this  I  will  take 
upon  me  to  fay  ;  (and  I  will  give  my  Reafon  for 
my  Opinion )  That  the  Parliament  is  not  obliged 
to  two  Witnefl"es  by  any  Law  now  in  being. 

It  hath  been  told  you,  That  from  the  Time  of 
Ed.  III.  one  Witnefs  was  fufficient  till  the  Statute 
of  Ed.  VI.  Now  I  will  prove  to  you,  from  the 
Statute  of  PhU.  and  Al.zry,  That  by  the  Common 
Law,  and  all  the  Time  between  the  Reign  of  Ed. 
III.  and  Ed.  VI.  one  Witnefs  was  fufficient  for  this 
Treafon.  For  that  Statute  of  Phil,  and  Mary  does 
fay,  that  any  Perfbn  that  fhall  bring  from  beyond 
Sea,  any  falfe  and  counterfeit  Coin,  or  be  accufed 
or  impeached  of  any  Offence  concerning  the  Im- 
pairing, Counterfeiting,  or  forging  of  any  Coin 
current  within  this  Realm,  fhall,  and  may  be 
ipdifted,  arraigned,  convicted,  or  attainted  by 
fuch  like  Evidence,  and  in  fuch-like  Manner  as 
was  accuftomed  before  tlie  firfl  Year  of  K.  Ed.  VI. 


of  his  being  concerned  in  the  AfTafrination,  and  of 
his  being  a  fellow  Confpirator  with  them,  which 
is  nov/  urged  as  an  Objedion  before  you,  is  no 
Objeftion  in  IVeJhninjler-Hall. 

I  would  only  take  notice  of  another  Objeftion 
this  Gentleman  made  to  the  Witnefs,  which  he 
faid  he  had  from  the  Bar  -,  which  was.  That  Capt. 
Porter  was  not  pardoned,  and  he  was  now 
drudging  for  his  Pardon  ;  but  that  is  lb  far  from 
what  ought  to  be  quoted,  that  he  that  faid  it, 
ought  to  be  reprimanded  for  it. 

He  made  another  Objeftion  againfthis  being  a 
good  Witnefs,  and  compared  it  to  the  Cafe  of  an 
Hundredor  ;  but  he  did  not  remember,  that  the 
Man  that  was  robbed  is  a  good  Witnefs ;  and  the 
Reafon  is,  becaufe  of  the  Neceffiry  of  the  Thing, 
and  that  no  others  can  be;  and  the  Defen- 
dant in  an  Hundred  can't  be  a  Witnefs,  becaufe 
there  may  be  others ;  and  that  is  the  Reafon  of 
this  Cafe. 

And 
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And  for  the  Precedents  in  Richard  Illd's  and 
Henry  IVth's  Time,  no  Gentleman  can  infift  upon 
them,  confidering  the  Differences  of  the  Crown, 
and  the  one  attainted  the  other  •■,  and  they  were  not 
reverfed  Upon  the  Point  of  Jurifdiftion,  but  be- 
caufe  of  the  different  Rights  of  the  Kings  -,  and  no 
body  had  pretended  to  anfwer  the  Cafe  of  the  Re- 
gicides ;  they  were  not  left  to  the  Law  ;  I  mean 
fuch  as  were  aftually  tried  before  the  Parliament: 


minft.  [uper  vicefunum  diem  Oftobris,  y^/uw  Regni 
noftri  oUa'VO^  -per  -prorogationem  tent.  Edit,  de  alt  a  pro- 
dttione  per  ipfum  perpetrat.  is'  eo?nmiJJ'.  attinHus  ftdt, 
is"  eyecutio  fuper  inde  adhiic  rejlat  faciend.  ^5?  quia  pro 
certis  cat<fis  Q  confuierationibus  nos  fpecialiter  moventi- 
bia,  totam  executionem  AlIus  attiuElurce  pradiot.  [uper 
iu7.Johannem  Fenwkk,pmteranipi(tationem  Capitis 
fuif  omitti  volumus ;  idea  prcccipimus  vobis  is"  per  pre- 
fentes  firmiter  injungendo  mandamus,  quod  in  &'  fuper 


But  the  Parliament  paffed  different  Judgments  on     vicefimum  tertium  diem  inftantis  menfis  Januar.  inter 

'     ~    ^     '        ""  boras  nonajn  ij  undccimam  ante  meridiem  ejufdem  diei 

diclum  Johannem  Fenwick  in  Goala  nojlra  de  New- 
gate [lib  Cujtodia  vejlra  nunc  exiflent.  d  Goala  pmdi£f. 
ufque  ad  Tower-Hill,  ducatis,  (3  Caput  ipfius  Johan- 
nis  Fenwick  ad  tunc  iS  ibidem  amputari  (^  d  Corpore 
fuo  omnino  feparari  facialis.  Tefte  me  ipfo  apud  IVeft- 
monafi.  decimo  oclavo  die  Januar.  Anno  Regni  nojhi 
o£lavo. 


them  ;  and  fome  of  them  were  in  Cuftody.  What 
was  told  you  oi  Cromwelrs  Cafe  and  others,  they 
go  upon  the  fame  Reafon;  that  they  were  not 
heard  though  they  were  in  Cuftody. 

Col.  JFharton.  A  Gentleman  lately  told  you,  we 
had  lately  paffed  an  A61  for  Trials  in  Cafes  of 
Treafon,  and  how  we  are  in  this  Proceeding, 
about  doing  ibmething  that  is  contrary  to  it  •,  that 
is  a  Thing  that  would  ftick  with  me,  if  I  could 
not  anfwer  it,  but  I  appeal  to  every  Gentleman  in 
this  Houfe,  whether  that  Aft  hath  any  fort  of 
Relation  to  Trials  in  Parliament;  for  that  is  only 
to  direcSi:  the  Courts  in  IFeftminfter-Hall. 

I  have  only  this  to  fay,  1  think  the  Evidence 
very  full  before  you  ;  I  think  you  have  had  one  ve- 
ry good  Witnefs,  and  the  Counfel  tor  the  Prifoner 
had  liberty  to  confront  him:  If  he  had  not  been 
guilty,  the  Prifoner  at  the  Bar  would  have  deny'd 
it  ;  I  am  convinced  of  the  Truth  of  it,  and  my 
Confcience  is  to  make  a  Judgment  upon  it,  and 
that  is  all  we  can  go  by  here. 

Mr.  Jejferys.  A  worthy  Gentleman  of  the  long 
Robe  hath  taken  Pains  to  find  out  Precedents  to 
juftify  our  Proceedings  •,  and  another  fays  there  is 
no  Adl  to  circumfcribe  our  Proceedings  •,  but  fince 
Gentlemen  differ  fo  much,  it  gives  me  a  great  deal 
of  Caution.  This  I  know,  there  is  a  Law  of  the 
Land,  by  which  Perfons  ought  to  be  governed  :  I 
take  this  to  be  an  extraordinary  Method  of  Pro- 
ceeding, and  I  hope  the  Lords  will  take  more 
Care  of  the  Matter  than  the  Commons. 

Mr.  Ed-xard  Harley.  Sir,  I  can't  fatisfy  my  felf 
to  be  for  this  Bill,  and  in  a  few  Words,  I  ihall 
crive  my  Reafon  for  it  :  It  hath  been  faid.  That 
the  Parliament  is  unlimited  ;  I  do  agree  that  we 
are  not  tied  to  the  Rules  of  IVeftminjler-Hall  •,  I 
fhall  only  mention  the  Reafon  why  two  Witneffes 
are  required  in  Cafes  of  High  Treafon.  If  any 
will  look  into  the  Hiftory  of  £«^/rt«^^,  they  will 
find  it  hath  been  often  the  Defign  of  the  Crown 
to  trump  up  Plots  upon  the  SubjecT; ;  and  there- 
tore  thefe  Afts  took  particular  Care  there  fliould 
be  two  Witneffes  to  prove  the  Fa6l ;  this  is  the 
Reafon  of  the  Law,  and  I  think,  upon  it  the  Li- 
berty of  the  Subieft  is  founded  ;  and  therefore  I 
can't  be  for  this  Bill. 

27jf«  the  ^lejUonfor  paffing  this  Bill  was  put,  and  the 
Houfe  divided. 


Chute. 


Ayes  1S9. 


Noes,  156. 


The  Writ  for  Executing  Sir  John  Fenwick, 
being  under  the  whole  Broad-Seal,  and 
inclofed  in  it. 

CI  Uliehnus  tertius  Dei  Gratia,  Anglise,  Scotis, 
T  Francije  6?  Hibernise,  Rex,  Fidei  def.  &c. 
Vic.  Com.  London,  i£  Vic.  Com.  Midx.  Salutem: 
Cum  Johannes  Fenwick,  Bar.  per  quendam  aFtum 
ad  fejjlonem  prefentis  nojhi  Parliamenli  apud  Weft- 


The  Label. 
Vic.  Com.  Lond.  £5?  Midx.  de  executions 
faciend.  John  F"enwick,5rtr.  author i- 
tate  Pari.  Attinol.  Chute. 


All  the  Punifhment  being  remitted  but  Beheading,  he 
was  brought  to  a  Scaffold  erected  on  Tower-Hill, 
where  he  delivered  this  Paper  to  the  Sheriffs. 

S Peaking  nor  Writing  was  never  my  Talent ; 
I  fhall  therefore  give  a  very  fhort,  but  faith- 
ful Account,  firft,  of  my  Religion  ;  and  next, 
what  I  fuffer  moft  innocently  for,  to  avoid  the 
Calumnies  I  may  reafonably  expeft  my  Enemies 
will  caff  upon  me  when  dead  -,  fince  they  have 
moft  falfly  and  malicioufly  afperfed  me,  whilft  un- 
der my  Misfortunes. 

As  for  my  Religion,  I  was  brought  up  in  the 
Church  of  England,  as  it  is  cftablifh'd  by  Law, 
and  have  ever  profeffed  it  •,  though  I  confefs  I  have 
been  an  unworthy  Member  of  it,  in  not  living 
up  to  the  ftrift  and  excellent  Rules  thereof; 
for  which  I  take  Shame  to  my  felf,  and  hum- 
bly afk  Forgivenefs  of  God.  I  come  now  to 
die  in  that  Communion,  trufting,  as  an  hum- 
ble and  hearty  Penitent,  to  be  receiv'd  by  the 
Mercy  of  God,  thro'  the  Merits  of  Jefus  Chrift 
my  Saviour. 

My  Religion  taught  me  my  Loyalty,  which 
I  blefs  God  is  untainted;  and  1  have  ever  endea- 
voured in  the  Station  wherein  I  have  been 
placed,  to  the  utmoil  of  my  Power,  to  fup- 
port  the  Crown  of  England  in  the  true 
and  lineal  Courfe  of  Defcenr,  without  Inter- 
ruption. 

As  for  what  lam  now  to  die,  I  call  God  to 
witnefs,  I  went  not  to  that  Meeting  in  Leaden-Hall- 
Street  with  any  fuch  Intention  as  to  invite 
King  James  by  Force  to  invade  this  Nation  ; 
nor  was  I  my  felf  provided  with  either  Horfe 
or  Arms,  or  engaged  for  any  Number  of 
Men,  or  gave  particular  Confent  for  any 
fuch  Invafion,  as  is  moft  falfly  fwom  againft 
me. 

I  do  alfo  declare,  in  the  Prefence  of  God, 
that  I  knew  nothing  of  King  James  his  coming 
to  Calais,  nor  of  any  Invafion  intended  from 
thence,  till  it  was  publickly  known:  And 
the  only  Notion  I  had  that  Ibmething  might  b« 
attempted,  was  from  the  Thoidon  Fleet  coming 
to  Brefl. 
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I  alfo  cafl  God  to  vvitnefs  that  I  receiv'd 
the  Knowledge  of  what  is  contain'd  in  thofe 
Papers  that  I  gave  to  a  great  Man,  that  came 
to  me  in  the  'Tower,  both  from  Letters  and  Mef- 
fages  that  came  from  France  ;  and  he  told  me, 
when  I  read  them  to  him,  that  the  Prince  of 
Orange  had  been  acquainted  with  moft  of  thofe 
Things  before. 

I  might  have  expedted  Mercy  from  that  Prince, 
becaufe  I  was  inftrumental  in  faving  his  Life : 
For  when,  zhowt  April,  1695.  an  Attempt  form- 
ed againft  him  came  to  my  Knowledge,  I  did, 
partly  by  DifTuafions,  and  partly  by  Delays, 
prevent  that  Defign  -,  which,  I  fuppofe,  was  the 
Reafon  that  the  laft  villainous  Projed  was  con- 
cealed from  me. 

If  there  be  any  Perfons  whom  I  have  in- 
iur'd  in  Word  or  Deed,  I  heartily  pray  their 
Pardon,  and  beg  of  God  to  pardon  thofe 
who  have  injur'd  me  -,  particularly  thofe  who 
with  great  Zeal  have  fought  my  Life,  and 
brought  the  Guilt  of  my  innocent  Blood  up- 
on this  Nation,  no  Treaion  being  proved  up- 
on me. 


I  return  my  moft  hearty  Thanks  to  thofe  noble 
and  worthy  Perfons  who  gave  me  their  Afilftance, 
by  oppofing  this  Bill  of  Attainder,  without  which, 
it  had  been  impolTible  I  could  have  fidlen  under 
the  Sentence  of  Death.  God  blefs  them  and 
their  Pofterity  ;  though  I  am  fully  fatisfy'd  they 
pleaded  their  own  Caufe,  while  they  defended  mine. 

I  pray  God  to  blefs  my  true  and  lawful  Sove- 
reign King  James,  the  Qiieen,  and  Prince  of 
Wales,  and  refi:ore  him  and  his  Pofterity  to  this 
Throne  again,  for  the  Peace  and  Prolperity  of 
this  Nation  ;  which  is  impoffible  to  profpcr 
till  the  Govern.ment  is  fettled  upon  a  right  Foot. 

And  now,  O  God  I  I  do  with  all  humble  Devotion 
co?nmend  my  Soul  into  thy  Hands,  the  great  Maker 
and  Preferver  of  Men,  and  Lover  of  Soil  Is  ;  befeecb- 
ing  thee  that  it  may  be  always  dear  and -precious  in  thy 
Sight,  through  the  Merits  of  my  Saviour  Jcjiis  Cbrijt. 
Amen. 

John  Fen  wick. 

Then  he  fubmitted  to  the  Block,  and  the  Exe- 
cutioner fever'd  his  Head  from  his  Bodv. 


CLXL  Tk  T  RIAL  of  Edward  Earl  of  Warwick  and 
Holland,  for  the  Murder  of  Richard  Coote,  Efq;,  March 
28,  1699.     II  Will.  IIJ. 


SBout  eleven  of  the  Clock  the  Lords 
came  from  their  own  Houfe  into 
the  Court  erefted  in  JVeJlminfier- 
Hall,  for  the  Trials  of  Edward 
Earl  of  fVarwick  and  Holland,  and 
Charles  Lord  Mohun,  in  the  Man- 
ner following. 

The  Lord  High  Steward's  Gentlemen  Atten- 
dants, two  and  two. 

The  Clerks  of  the  Houfe  of  Lords,  with  two 
Clerks  of  the  Crown  in  the  Courts  oi  Chancery  and 
King's  Bench. 

The  Matters  in  Chancery,  two  and  two. 

Then  the  Judges. 

The  Peers  eldeft  Sons,  and  Peers  Minors,  two 
and  two. 

Four  Serjeants  at  Arms  with  their  Maces,  two 
and  two. 

The  Yeoman  Ufher  of  the  Houfe. 

Then  the  Peers,  two  and  two,  beginning  with 
the  youngeft  Barons. 

Then  four  Serjeants  at  Arms,  with  their  Maces. 

Then  one  of  the  Heralds,  attending  in  the 
Room  of  Garter,  who  by  Reafon  of  his  Infirmity 
could  not  be  prefent. 

And  the  Gentleman  Ulher  of  the  black  Rod, 
carrying  the  white  Staff  before  the  Lord  High 
Steward. 

Then  the  Lord  Chancellor,  Lord  High  Stew- 
ard of  England,  alone. 

When  the  Lords  were  feated  on  their  proper 
Benches,  and  the  Lord  High  Steward  upon  the 
WooU-pack  ; 

The  two  Clerks  of  the  Crown  in  the  Courts  of 
Chancery  and  King's  Bench,  ftanding  before  the 
Clerk's  Table  with  their  Faces  towards  the  State  j 

Vo  L.  V. 


The  Clerk  of  the  Crown  in  Chancery  having  his 
Majefty's  Commiffion  to  the  Lord  High  Steward 
in  his  Hands,  made  three  Reverences  towards  the 
Lord  High  Steward,  and  the  Clerk  of  the  Crown 
in  Chancery  on  his  Knees  prefented  the  CommilTion 
to  the  Lord  High  Steward,  who  delivered  it  to 
the  Clerk  of  the  Crown  in  the  King's  Bench,  (then 
likewife  kneeling  before  his  Grace^  in  order  to  be 
opened  and  read  ;  and  then  the  two  Clerks  of  the 
Crown  making  three  Reverences,  went  down  to 
the  Table  ;  and  the  Clerk  of  the  Crown  in  the 
Court  of  King's  Bench  com,manded  the  Serjeant  at 
Arms  to  make  Proclamation  of  Silence  ;  which  he 
did  in  this  Manner. 

Serjeant  at  Arms.  O  Yes,  O  Yes,  O  Yes,  My 
Lord  High  Steward  his  Grace  does  Itraitly  charge 
and  command  all  manner  of  Perfons  here  prefent, 
to  keep  Silence,  and  hear  the  King's  IVfajefty's 
Commiffion  to  his  Grace  my  Lord  HighSceward 
of  England  diredled,  openly  read,  upon  Pain  of 
Imprifonment. 

Then  the  Lord  High  Steward  flood  up,  andfpoke  to 
the  Peers. 

Lord  High  Steward*.  Your  Lord-       *iQrJ   so- 
fhips  will  be  pica  fed  to  tland  up,  and     mers. 
be  uncovered,  while  the  King's  Com- 
milTion is  reading.' 

All  the  Peers  flood  up,  and  were  uncovered,  while 
the  Commiffion  was   read.  .; 

Clerk  of  the  f^  Ulielmus  Tertius  Dei  Gratia  Angl. 
Crown.      VJT  ^'^°^-  Franc.  ^  Hibern.  Rex,  Fi- 
del Defe/for,  &c.  Pra;dile£lo  (j  fdeli  Confdiar.  noftro 
T  Johanni 
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^z.'oJ  f?r/;;  Edri'.s.  Comes  War-ivlc,  ^  Holland^  niiper  de 
faroch.  Sti.  Martini  in  Campis  in  Com.  Middlefex. 
ij  Caichts  Dominus  Mchun^  rmper  de parocb. prcedi^f. 
in  Com.  pr^dicl.  coram  dilc.'lii  &  f.dclib.  nofiris  Carolo 
Lee.,  Mil.  Samuel. Buck,  Willielmo  Withers^ Francifco 
Tyffon,  Armigcris,  £5?  tiliis  focin  fuis  Jufticiar.^  nojiris 
ad  inquirend.  per  Sacramentum,  probor.  &  iegalium 
Imtiinufii  de  Com.  noftro  Middlefex,  prcedici.  ac  aliis 
viis  mcdis  &  7tiediis  quibus  melius  fciverint  ant  pote- 
rinl,  tarn  infra  libertat.  qiiam  extra.,  per  quos  rei  Veri- 
tas jnelius  flirt  poterit  &    inquiri  de  quibufcunque 
Proditionibus  Mifprifionibus  prodition.  InfurreBiomb. 
Rebellionib.  Controfad.  tonfur.  lotur.  falfis  fabricati-^ 
onib.   &   aliis  falfitat.   Monet,    hujus    Regni    noftri 
Angl.  £5?  dior.  Regnor.  five  Dominior.  quorumcunque 
ac  de  quibufcunque  Murdris  Feloniis  Homicid.  Inter- 
fc^ionibus  Burglar.  Raptib.  Mulier.  Congregationib. 
fcf  Conventicid.  illicit,  verbor.  prolalionib.  Coaduna- 
tionib.  Mifprifwnib.  Confederationibus  falfts  Alleganciis 
'kranfgreffionibus,  Riotis,  Roulis,  Retentionib.   Efca- 
pis    Contempt.   Falfitat.    Negligentiis,    Concelament. 
Mamitemnt.  Opprejiontbus,  Cambiparciis,  Deceptiomb. 
£5"  alils   Maltfaolis  Offenc.  ^  Injur,  quibufcunque; 
necnon  AcceJJar.  eorunde7n  infra  Com.  prcediB.  tam 
infra  libertat.  quam  extra.,  per  quofcunque  ^  qualiter- 
cunque  habit,  fa^.  perpetrat.  five  commif  &  per  quos 


Clerk  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serjeant  at  Anns.  O  yes,  O  yes,  O  yes,  My 
Lxjrd  High  Steward  oi  England.,  his  Grace,  does 
ftraitly  Charge  and  Command  all  manner  of 
Perfons  here  prefent,  to  be  uncovered  upon  pain 
of  Imprifonment. 

Then  the  Judges  and  Mafters  in  Chancery  fat 
down  in  their  Places  upon  the  Vv^ooll-packs,  un- 
covered. 

Then  the  Clerk  of  the  Crown  read  the  Return 
of  the  Certiorari  in  hcec  verba. 

Guliehmis  Tertius,  Dei  gratia,  Angl.  Scot.  Franc,  i^ 
HiberK.  Rex,  Fidei  Defenf.  (jfc.  Juftic.  nofiris  per 
Literas  noflras  Paten,  confeif.  ad  inquirend.  per 
Sacrm.  probor.  &  legal.  bo?n.  Com.  nollri  Midd.  ac 
aliis  viis  mod.  &  med.  quibus  melius  Jriverint  aut  po- 
terint  de  quibufcunque  prodic.  tnifprif.  prodic.  infur- 
re^ion.  Rebellion,  controfaih  tonfur.  lotur.  falfis  fa- 
bricat.  &  aliis  falfitat.  monet.  hujus  Regni  Angl.  (£ 
alior.  Regnorumfive  Dominiorujn  quorumcunque  ac  de 
quibufcunq;  murdris,  felon,  homicid.  interfeHton.  burg- 
lar, raptibus  mulierum,  congregacon.  ti"  conventicuU 
illicit,  verborum  prolationibus,  coadunat.  mifprifion. 
confederat.  falfis  Alleganc.  tranj'gjej'.  riot.  rout,  reten- 
tion,   efcapiis  contempt.    negUgenc.    concelament.   via- 


vel  per  quern  cui  vel  quibus  quando  qualiter  fc?  quo-    nutenen.  oppreffwn.  deception.  L-    alits  malefaclis  of' 
modo  &  de  aliis  Articul.  cf  Circumjlanc.  prcsmif.    fenf  £s?  injur,  quibufunq;    necnon  acceffanis  corun- 
iev  eor.  alicujus  vel  aliquor.  qualitercunque  concernen.     dem  infra  Com.  prcediSf.  tam  infra  libertates  quam 
pieniusveritat.  ^  ad  eafdem-proditiones  &  al.  prcttnijf.     extra  per  quofcunq;  &  qualitercunq;  habit,  facl.  per- 
audiend.  &  tenninand.  fecundum  legem  &  confuetud.    petrat.  Jive  commiff.  ac  de  aliis  articulis  &  circum- 
Re?ni  nojlri  Angl.  nupef  affignat.  de  Felonia  &  Mur-    ftanciis  prcemijf.  &  eortim  quodlibet  feu  eoriim  aliquod 
draper  ipfos  Edrum.  Conutem.  Warwic.  &  Holland,     vel  aliqua  qualitercunq;  concernen.  plenius  veritat.  & 
^  CarolumDominumMohun,  Commif.  ^  Perpetrat.     ad  eafdem  prodition.  &  al  prcemijf.  audiend.  &  ter^ 
per  facrament.  probor.  &  legal,  hominum  Com.  fiofiri     minand.  AJfign.  Necnon  Jufiic.  nofiris  ad  Gaol,  no- 
Middlefe-<.  prcedicl.  IndiSiat.  exifiunt.     Nos  confide-    Jlram  de  Newgate  de  prifonar.  in  ea  exijien.  delibe- 
ranies  quod  JuJlitia  efl  virtus  excellens  &  altijfmo    rand.  AJfign.  &  eorum  cmlibet  Saltm.  volen.  cerlis  de 
complacens,  volentefque  quod  pmdiS.  Edrus.  Comes    caufts  omnia  &  fingula  IndiSIamen.  &  Inquifition. 
Warwic    &  Holland,  &  Carolus  Dominus  Mohun,     de  quibufcunq;  felon.  &  tnurdris,  unde  Edrus.  Comes 
de  &  pro  Felonia  &  Murdro  unde  ipfi  ut  prcefertur     JVarwic.  «^  Holland,  U  Carolus  Dominus  Mohun,  & 
Indi^at.  exijlunt.  coram  nob.  in  prefenti  Parliament,     al.  coram  vobis  IndiElat.  funt ;   necnon  Record,  con- 
noftro  fecundum  leg.  &  conjuetud.  Regni  noftri  Angl.     virion,  Rici.  French,  Rogcri  James  &  Georgii  Dock- 
Audiantur,    Examinentur,   Sententientur  &  Adjudi-     wra,  pro  felon.  &  homicid.  unde  indin  at .  funt .  Etfu- 
centiir,  ca-teraque  omnia  qua'  in  hac  parte  pertinent    perinde  per  quandam.     Jur.  Prie.  inde  niter  nos  & 
debo.  modo  exerceantur  &  exequantur;  ac  pro  eo  quod    prafat.  Richardum  French,  Rogerum  James  &  Geor- 
Otlicium  Semfchalli,  Angl.    (ciijus  prcefentia   in   hac    giufn  Dockwra,capt.co}rvio%exiJt.  lit  dicitur  coram  nobis 
parte  requiritur  ut  accepimus)  jam  vacat,  Nos  de  Fide-     &  non  alibi  terminari  vobis  &  cuilibet  veflrum  7nan- 
litate  Prudentia  provida  Circu7nfpemone  <&  Indufiria     da7nus  quod  omnia  &  fingula  in  hidu'fa/nent.  id  Re- 
veftris  plurwuan  confidentes  Ordinavi7nus  &  Conjli-     cord.  Conviff.  pradiSi  am  omnibus  ea  ta7igen.  qui- 
iuimus  vos  ex  hac  caufa  Senefchallim,  Angl.  ad  OJfi-     bufcunq;  tiomiiiibus  iidem  Edrus.  Comes  JVarwic.  £3* 
cium  illud  cum  omnibus  eidem  Ojfcio  in  hac  parte  de-     Holland,  Carolus  Do7ni)ius  Mohun,  Richardus,  Roge- 
bit.  £5?  pertinen.  {hac  vice)  gerend.  occupand.  &  ex-     rus  £5?  Georgius  nuncupe)itur  in  eifdem  cora7n  7iobis  fub 
er'cend.     Et  idea  vob.  Mandamus  quod  circa  pi-cemiff.    figillis  veflris  aut  unius  veflrum  in  oBab.  Sti.  Hilla- 
diligenter  intendatis  er  ea  omnia   qua:  in  hac  parte     rii  ubicimq;  tunc  fuerii7ius  in  Angl.  7nittat.  feu  urns, 
ad  Officimn  Senefchal.  Arigl.  pertine7:t  &  requirim-     vejiru7n  mittat  una  cutn  hoc  brevi  ut   ullcrius  inde 
tur  (hac  vice)  facialis  excrceatis  i£  exequamini  cu7n    feri  fac.  quod  de  jure  ac  fecundim    legem  &  conf 
ejfeftu.     In  cujus  rei  Teftit7W7iium  has  literas  nojlras     Regni    nojlri    Angl.    fore  vidcrimus  faciend.     TeJh 
fieri  fecimus  Patentes,  Tefle  7neipfo  apud  Weftmonajle-     J.  Holt.  Mil.  apud  IVeJlm.  xxviii  die  Nove/nbris,  Anno 
rium  vicefimo  quinio  die  Martii,  Aiuto  Regni  nojhi     Regni  nojlri  decmo. 
Undecwio.  T^r  Cur.  Afiry. 


Pcf  ipfum  Regem  propria  Manu  Signar. 

Serje.Vit  at  Arms.     God  fave  the  King. 

Then  the  Herald  and  the  Gentleman  Uflier  of 
the  Black  Rod,  after  three  Reverences,  kneeling, 
prefented  the  White  Staff  to  his  Grace,  and  his 
Grace  removed  from  the  Wooll-pack  to  the  Chair, 
which  was  placed  upon  an  Afcent  juft  before  the^ 
uppermoft  Step  qf  the  Throne,  and  feated  himfelf 
in  the  Chair, 


Ad  inflanc.  profecutor.  quoad  duos  Def.  ££?  ad.  injlanc. 
ca'terorian  Def. 

J.  Holt. 

Virtute  cujus  hrevis  ?nihi  Cd  aliis  direEi.  IndiEla- 
7nent.  id  Inquifition.  infra  mentionat.  necnmi  Record. 
conviElion.  infra  7i07ni7iat.  Rici.  French,  Roger i  Ja7ves 
£5?  Georgii  Dockwra,  pro  felon.  £5?  homicid.  unde  indi- 
nat.  id  fuperinde  per  quandam  Jur.  prie.  co7iviff. 
exijl,  cum  omnibus  ea  tan^en.   coram  Dom.  Rege  in 

qui- 


1699.  for  the  Murder  of  Richard  Coote^  Efy,         1 29 


quibufdam  Sched.  huk  brevi  annex,  mitto  p-out  inte- 
rius  precipitur. 

Refponf.  Fra.  Child.  Mi!.  Major.  Civit. 
Land.  un.  Jujiic.  infra  fcript. 

Midd.Jf.  Memorandum  quod  ad  deliberation.  Gaol. 
Domini  Regis  de  Newgate  tent.  pro.  Com.  Middlejex. 
amid  Jujice-Hall  in  le  Old  Baily  in  Suburbiis  Civit.- 
London,  die  veneris  (Jcilt.)  deci}7io  tertio  die  Janua- 
rii    Anno  Regni  Do?n.  noJi?'i.    Gulielmi   tertii   Dei 
gra.   nunc    Regis   Angl.  &c.    decimo,    coram   Fran. 
Child,  Mil.  Major e  Civit.  London.  Edro.  Ward,  Mil. 
Capital.    Baron.    Sccii.    di£t.  Dom.   Regis,   Henrico 
Hatjel,  Milit.  un  Baron.  Sccii.  dicli  Domini  Regis, 
noma  Stamp,  Mil.  Edro.  Clarke,  Mil.  /lldris  di^. 
Civil.  London.    Salatbiel,  Lovell,  Mil.  fervien.  did. 
Dom.  Regis  ad  legem  a:  Recordator.  diEl.  Civit.  Lon- 
don. &  aliis  fociis  fuis  Juftic.  di£l.  Dom.  Regis   ad 
Gaol,  ipfius  Dom.  Regis  de  Newgate  prcedi^.   de  pri- 
fonar.  in  eadem  exijlen.  deliberand.  ajjign.  ven.  hie  in 
Cw.Carolus  Lee,  Mil.  Samuel  Buck,  mi.  Withers,  & 
Fran.  'T-^Jfon,  Ar.  Jujiic,  diH.  Dom.  Regis  per  Literas 
patent,  ipfius  Dom.  Regis  eifdem  Jujiic.  prcenominat.  l£ 
aliis  ac  quibufcunq;  quatuor  vel plur.  eorum  fub  7nagi:o 
Sigillo  dioi.  Dom.  Regis  Angl.  confeSl.  ad  inquirend.  per 
Sacrament,   probor.  &"  legal,    horn,  de  Com.    Midd. 
pmd.  ac  aliis  viis  modis  dif  mediis  quibus  meliiis  fci- 
verint  aut  poterint  tam  infra  libertat.  quam  extra,  per 
quos  rei  Veritas  fciri  poterit  de  quibuj'cunq;  prodition. 
mifprifion.  prodition.    infurreBion.    rebellion,    contro- 
fraSlur.  tonfur.  lotur.  faljis  fabrication.  &  al.  falfitat. 
■monetce  hujus  Regni  di£l.  Dom.  Regis  Angl.   Q  al. 
Regnorumfive  Domin.  quorumcunq;  ac  de  quibufcunq; 
murdris,  felon,   homicid.    interfeccon.  burglar.  Rapt, 
mulier.   congregac.  (^  convent icu I.    illicit,   verborum 
prolation.  Coadttnac.  mifprifion.  Confederac.  falfis  Alle- 
ganc.  tranfgr.  Riot.  Rout.  Retention,  efcapiis  contempt, 
negligenc.  concelamen.   manutenen.  opprejfwn.  Cambi- 
parciis  Deception.  &  aliis  MalefaB.  cr  Offehc.  quibuf- 
cunq; nee  non  acceffar.  eorund.  infra  Com.  prced.  tam 
infra  Libertat.  prcediB.  quam  extra,  per  quofcunqv& 
qualitercunq;  habit,  fail,  perpetrat.  five  conuniff.  ac  de 
aliis  articul.  &  Circumfian.  prcemiffa  &  eorum  qicodli- 
betfeu  eorum  aliquod  vel  aliqua  qualitercunq;  concernen. 
plenius  veritat.  &  cid  eafdem  prodition.  &  al.  prcemijfa 
audiend.  &  terminand.  fecundum  legem  ciT  confuetud. 
hujus  Regni  dioI.  Dom.  Regis  Angl.  AJfgn.  &  per  ma- 
nus  fuas  propr.  deliberaver.  hie  in  Cur.  diol.  Dom,  Re- 
gis quoddam  Record.  IndioIaj?ient.  coram  eis  ij  aliis  fo- 
ciis fuis  nuper  pmanlea  pra:fent.  cir  capt.  verfus  Edrum, 
Comit.  Warwic.  &  Holland,  Carolum  Dominum  Mo- 
bun,  de  Oakcbampton  in  Co?n.  Devon.  Ricum.  French, 
Rogerum  James  &  Georgium  Dockwra,  pro  murdro 
cujufdam  Rici.  Coote,  Ar.  in  forma  juris  terminand. 
&c.  (eifdem  Rico.  French,  Rogero  James  &  Georgia 
Dockwra,  prifonar.  in  diff.  Gaol.  dioi.  Dom.  Regis  de 
Newgate,  cauja  in  eodem  Indi£la?}ient.  content,  adtunc 
exijlen.)  Record,  cujus  quide?n  Inditfament.  patet  in 
quibufdam  Schedul.  hide  annex. 

Midd.  ff.  Memorandum  quod  ad  Sejfonem  de  Oyer 
l£  Terminer  Domini  Regis  tent,  pro  Com.  Middlejex. 
apud  Hicks- Hall  in  St.  John-ftreet,  in  Com.  prud.  die 
Mercurii  fcil.  fepthno  die  Decembris,  Anno  Regni  Do- 
mini nofiri  Gulielmi  tertii,  Dei  gratia,  nunc  Regis  An- 
gliar,  djc.  drcimo,  coram  Carolo  Lee,  Mil.  Samuele 
Buck,  Willielmo  Withers,  Francijeo  T^ffon,  Armigeris, 
ty  aliis  fociis  fuis  Jujiic.  diff.  Dom.  Regis  per  Lite- 
ras Paten,  ipfius  Dom.  Regis,  eifdem  Jujiic.  prsnomi- 
nat.  C7  al.  ac  quibufcunque  quatuor  vel  pluribus  eorum 
fub  magno  Sigillo  did.  Domini  Regis  AngHce  eon- 
fed,  ad  inquirend.  per  facrament.  probor.  i^  legalium 
Vol.  V. 


hom.  Com.  Middlefex.  pmd.  ac  aliis  viis  mod.  &  med 
quibus  melius  fciverint  aut  poterint  tam  infra  libertat. 
quam  extra  per  quos  rei  Veritas  melius  fciri  poterit  de 
quibufcunque  prodition. mifprifion.prodition.injurredion, 
rebellion,  eontrofadur.  tonfur.  lotur.  falfis  fabrication.^; 
aliis  falfitat.  monet.  hujus  Regni  did.  Dom.  Regis  Anil. 
^  al.  Regnor.fiive  Domimor.  quorumcunque  ac  de  qui- 
bufunq;  murdris,  felon,  homicid.  inter fedion.  burglar, 
rapt.  Mulier.  congregat.  l£  conventicul.  illicit,  verborum 
prolation.  coadunat.  mifprijion.  conjeder at.  faljis  allegan. 
tranfgr.  riot.  rout,  retention,  efcapiis  contempt,  negligen. 
concelamen.  manutenen.  opprejfion.  cambiparciis  decep- 
tion. &  aliis  malefadis  ^  offenfis  quibufcunq;  necnon 
Acccfi'ar.  eorundem  infra  Com.pra:dUam  infra  libertat. 
quam  extra, per  quofcioique  &qudlitercunqiu'  habit,  fad. 
perpetrat.  five  commijfi  ac  de  aliis  articulis  6"  circum- 
ftantiis  prcemijfd  &?  eor.  qtwdlibet  vel  aliqua  qualiter- 
citnque  concernen.  plenius  veritat.  ^  ad  eafdem  prodi- 
tion. £s?  al.  prizmifj.  audiend.  ix  terminand.  fecund,  le- 
gem £5?  conf  hujus  Regni  didi  Dom.  Regis  Angl.  aff.an. 
per  facrm.  yEgidii  Riddle,  Ricbardi  R.ead,  Roberti 
Leg,  J  of  phi  Partherich,  Jobannis  Marriott,  Jona- 
than Hall,  Nicolai  Baker,  Robeili  Teague,  Thoma 
Briggs,  IVilUelmi  Brace,  Thomce  WiUiawj,  Georgii  Bi- 
fijop,  ■■Thoma;  Hodges,  Jobannis  Lynn,  Samuetis  Lee, 
Ricbardi  Rogers,  Jcjejhi  Rogers,  Jobannis  Cheney,  Jo- 
bannis Fowler,  fc?  Roberti  Nicboljon,  probor.  ^  legalium 
bominum  Com.  pr/^d.  adtunc  &  ibidem  jurat.ix  oner  at. 
ad  inquirend. pro  dido  Dom.  Rege  &  corporeCom.  praid. 
prccfentat.  exifit.  qd.  Billa  Indidament.  buic  Schedul. 
annex,  ejl  vera. 

Midd.  Jf.  Jurator.  pro  Domino  Rege  fuper  facrunu 
fuum  prcefentant  quod  Edwdrdus  Comes  Warwic.  & 
Holland,  nuper  deparoch.S.  Martini  in  Campis  in  Com. 
Middlejex.  Carolus  Dominus  Mohun,  Bare  Mohun  de 
Okebampton,  in  Com.  Devon,  nuper  deparoch.  prmd.  in 
Com.  Middlefex.  prced.  Richat'dus  French,  nuper  depa- 
roch. pra;d.  in  Com.  Middlefex.  pra:d.  Gen.  Roger  us 
James,  nuper  deparoch. prcsd.  in  Com.  Middlefex.  prced. 
Gen.  &  Georgius  Dockwra,  nuper  de  paroch.  prced.  in 
Com.  Middlefex.  prced.  Gen.  Deum  prce  occulis  fuis  non 
habentes,fed  injUgatione  diabolica  ?notiO'fedudi  tricefii- 
mo  die  Odobris,  Anfio  Regiii  Domini  Gulielmi  tertii, 
Dei  gra.  Angl.Scoc.Franc.  &Hiberu.  Regis,  fidei  defenf 
iSc.  decimo,  vi^  armis,  <&c.  apud  paroch.  prced.  in 
Com.  Middlefex.  prad.  in  i^  fuper  quendam  Richardum 
Coote,  Ar.  in  pace  Dei  &  didi  Domini  Regis,  nunc  ad- 
tunc ty  ibidem  exiften.  felonice  voluntarie  &  ex  mali- 
tiisfuis  pmcogitat.  infult.fecer.  &  qd.  pnrd.  Edzvardus 
Comes  fVarwict!"  Holland,  cum  quodm.gladio.  {Anglic e 
a  Sword)  deferro  &  chalibe  confed.  valor,  quinque  foli- 
dor.  quern  ipfe  idem  Edwardus  Comes  Warwic.  (j  Hol- 
land, in  manufua  dextra  adtunc  &"  ibidem  extrad.  ha- 
buit  &  tenuit,  prcefat.  Ricardum  Coote  in  &  fuper  fiini- 
fira7npart.pedoris  Ipfius  Ricbardi  Coote propeOs  Collar, 
{A)iglice  the  Collar  Bone)  ipfiius  Ricbardi  Coote  adtunc 
&  ibidem  felonice  voluntarie  &  ex  malilia  fua  prcecngj.tat. 
percuffit pupugit  &  inforavit  {Anglice  did  ftrike,  fhb, 
and  thruft  in)  dans  eidem  Richardo  Coote,  adtunc  & 
ibide?n  cum  gladio  extrad.  prcrd.  in  &  fuper  did.  fiini- 
jiram  partem  pedoris  ipfius  Rici.  Coote,  prope  Os  Collar, 
{Anglice,  the  Collar  Bonej  ipfius  Rici.  Coote  unum  vul- 
nus  mortal.  {Anglice,  one  mortal  Wound)  lailtud.  di- 
inidii  unius  pollicis  (j  prcfind.  quinq;  pollicium  ;  de  quo 
quidem  vulnere  7nortal.  pried.  Ricus. Coote  adtunc  &ibm. 
injlanter  obiit.  Et  qd.  prced.  Carolus  D'nus.  Mohun,  Ri.. 
cus.  French,  Rogerus  James  CT  Georgius  Dockwra,  adtunc 
C3"  ibm.  felonice  voluntarie  &  ex  maliciis  fuis  pmcogitat. 
fuer.  prefen.  auxilian.  abettaii.  confortan.  affi Jl en.  Z7 ma- 
nutenen. prafat.  Edrum.  Co?nit.  Warwic.  (y  Flolland,  ad 
pra'fit.Ricum.Coote,modo&formapra:d.felonicevolun- 
larie  &  ex  maliciajaa  prcrcog.  interficiend.  i^  murdrand. 
T  2  Et 
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Et ficj ur.prctd. fuper facrm. Juu'M prtrd.  die. qd. pj-ad, 
Edriis.  Coma  Warisjici  &  Holland.,  Carolns  Dms. 
Mohun,  Ricifs.  French.,  Rogerus  James  &  Georgius 
Dockwra,  preefa!.  Riciun.  Coote,  modo  &  forma  prced. 
fehnice  voluntarie  &  ex  maliciis  fuis  pr^eogital.  in- 
krfeerr.  &  murdraver.  contra  paccni  del.  Domini  P..egis 
mine  Coron.  &  Vignilat.  fi:as,  &c. 


Ricin.  French,  I'^Januar.  98.  pon.fe  Ctd.  de  Fel 


on. 


t?  Homieid.  taut.  Non  eul.  de  Murdro.  Catalla 


gliiim.  homin.  Libertat.  prcid.  jurat.  &  onerat.  ad  ;;/- 
qtiirend,  pro  dto.  JDno.  Rege  qiiando  qualiter  ^  atm- 
inodo  prccfat.  Ricus.  Coote  ad  mortem  fiiam  devemt 
dicunt  fitper  facrm.  fiimnprad.  qd.  Edna.  Comes  War- 
\uic.  (j  Holland,  iniper  de  paroch.fli.  Martini  in  Cam- 
pis  infra  Libertat.  preed.  in  Com.  prcrd.  Carolns  Dnus. 
Mohim,  nupcr  de  parcch.  prced.  infra  Libertat.  prcvd. 
in  Com.  pmd.  Ricus.  French,  nuper  de  paroch.  prad. 
infra  Libertat.  prced.  in  Cora,  preed.  gen.  Rogerus  Jaines 
nuper  de  paroch.  prced.  infra  Libertat.  pnrd.  in  Co?n. 
nidla.  Pet.  Librum,  Legit  ut  Clericus.  Crernatlo    prced.  gen.  &  Georgius  Doekwra  nuper  de  paroch.  prced. 

refpeHuatur  quoufq;  &c.       .■■.'.., '     .'.,:,  -   inf'a.  Libertat.  prcvd.  in  Com.  prced.  gen.  Deum  prce 

'"''T"'  ^'  ■ '"  ■     oculis  fuis  non  hentes,  fed  Infligatione  diabolica  7noti  i(3r 

Roz,cnis  James,   13  Jan.  98.  ppn.  fe  cul.  de  Felon,    feduili  dco.  tricefimo  dieOHobris  Anno  detimo  fupra- 

dic7o,vi  i(^  armis,&c.  apud paroch. prced.  infra  Liber- 
tat. prced.  in  Com.  prad.  in  &\fupcr  prcefat.  Ricum. 
Coote,  in  pace  Dei  (JT  dci.  Dili.  Regis,  nuncadtunc  (j 
ibfn.  exijlen,  felonice  iwluntarie  ZH  ex  maliciis  firis  pre- 
eogit.  infult.  fecer.  (!j  qd.  prad.  Ricus.  French,  cum 
quodam  Gladio  {Anglice,  a  Rapier)  de  ferro  <&  cha~ 
libe  confer,  taloris  quinq;  fclid.  quern  ip^fe  idem  Ricus. 
French,  in  manu  fia  dextra  adtunc  &  ihn.  extratl. 
huit.  cir  tenuit  prcefat.  Ricutn.  Coote,  in  &  fuper  fmi- 
ftram  partetn  pectoris  ipfius  Rici.  Coote,  propeOs  Col- 
lar.. (^Anglice^  the  Collar  Bone)  ipfius  Rici.  Coote, 


&  Homieid.  taut.  Non.  cul.  ae  Alurdro.  catalla 
nulla.  Petii  Librum.  Legit  ut  Clericus.  Crema- 
tio  refpeotualur  quoufq;  &i.    ~  f  , 


Billa  vera.  Samuel  Cowthorne  de  paroch.  Jii.  Martini 
in  Campis  in  Com.  Aiidd.  7'oman, 

JPlUus.  Cripps  de  paroch.  pned.  in  Com.  prced.  Toman, 

Henricus  Pomfret  de  paroch.  prced.  in  Com.  prced. 
Toman, 

PFillus.  Salmon  de  paroch.  prted.  in  Com.  prced.  Chi- 
ruigus. 


Robtus.  Appk'^ate  de  paroch.  prced.  in  Com.  prced.     adtunc  &  ibm.felonice  voluntarie  ij  ex  maliciafiiapre' 

Toman.  ...  .^,.  ....    cogitat.  percujfit  ei?  pupugit  dans  eidem  Rico.  Coote, 

'  ^'■.  '■  J^""-  '*"  ^^^'  ,     >  '    adtunc  &  ibm.  cmn  gladio  pr^cJ.  cxtra^.  in  &  fuper 

.'   ;^'"3  :.-._  .'-.,,!.,  prced.  finijlram  partcfnpecJoris  ipfius  Rici.  Coote, prope 

'"  din.  Os  Collar  ipfnis  Rici.  Coote,  unum  vtdnus  mortale 

Midd.  ff.  Memorand.  qd.  ad.  Deliberation.  Gaohs  longitudlnis  dimid.  unius  poUicis  & profundiiatis  quinq; 

Dni.  Regis  de  Newgate  tent,  pro  Com.  Midd.  apud  pollicium,  de  quo  quidetn  vulnere  moriali  pmd.  Ricus. 

Juflice-Hall  in  le  Old-Bailey,   in  Suburbiis  Civitat.  Coote,  apud  paroch.  prced. iiifra  Libertat.  prced.  in  Co?n. 

London,  die  Mercurii  fcilt.  Septimo  die  Septembris,  pra:d.  inflanter  obiit.     Et  qd.  prczdiSli  Edrus.  Comes 

Anno  Regni  Dni.  nri.  Gulielmi  tertii  Dei  grat.  Angl.  IVarwic.  tX  Holland,  Carohis  Dnus.  Mohun,  Roge- 

Scot. Franc. &  Hibernia;  Regis,'Fidei  Defenf.&e.  decimo  rus  James,  &  Georgius  Dockwra,  adtunc  (j  ibm.  fe- 

coram  Franco  Child,  Mil.  Majore  Civitat.  London,  hnice  voliintarie  &  ex  inaliciis  fuis  prcecogitat.  fuer. 

Georgia  Trebj,  Md.  Capital,  JujUc.  dci.  Dni.  Regis  prefentes  auxiliantes  abettantes  confortar.tes  ajfftentes 

lie  Banco,  Littleton  Pozvis,  Mil.  uno  Baron.  Sccii.  &  manutentes  prcefat.  Ricum.  French,  ad predi5lm}t 

di£l.  Dni.  Regis,  Thomas  Stamp,  Mil.  Edro.  Clarke,  Ricum.  Coote,  in  forma  prced.  f  clonic e  vcluntarie  &  ex 

Mil.  Aldris.  dicl.  Civitat.  London.  Salathiel  Lovell,  malicia  fua  prcecogitat.  interficiend.  &  murdrand.     Et 

Md.  Servien.  dci.  Dni.  Regis  ad  Legem  ac  Recorda-  ficjur. prced.  dicunt  fuper facrm.ftium  prad.quodprced. 

tore  di£l.  Civitat.  London.  &  aliis  Sociis  fuis  Jujiic.  Edrus.  Comes  Warwici  &  Holland,   Carolus  Dnus. 

dci.  Dni.  Regis  ad  Gaolam  ipfius  Dni.  Regis  de  New-  Mohun,  Ricus.  French,  Rogerus  Jaines  &  Georgius 

gate  prced.  de  Prifonar.  in  eadem  exiften.  delibcrand.  Dockwra,  prcefat.  Ricum.  Coote,  modo  &'  fonna  pns- 

affgn.  ven.  Robertus  White,  gen.  Coronator  dci.  Dni.  di£i.  fehnice  vohudarie  i^  ex  maliciis  fuis  prcecogitat. in- 

Regis  infra  libertat^  Decani  U  CapituU  Ecclite.  Code-  terfecer.  (s'  murdraver.  contra  pacem  dci.  Dni.  Regis 


gtat. 


bti.  Petri  IVejhn.  Civitat.  Burgi  &  Vilke  Weftm. 
in  Com.  Midd.  prced.  Et  per  manus  fuas  proprias  de- 
liberavii  hie  in  Cur.  quandam  Inquifition.  de  morte 
Rici.  Coote,  Ar,  coram  eo  nuper  capt.  in  Cur.  hie  de 
Recordo  in  forma  juris  terminand.  ^<ce  quidem  Inqui- 
fitio  biiic  Schedidce  annex,  eft, 

pon.  fe      ,   '  . 


Civitas,    Burgus ) 
&  Villa.lVeJlm.in  >ff. 
Com.  Midd.  S 


INquifitio  indentat.  capt.  pro 
Dno.  Rege  apud  paroch.  Jli, 
Martini  in  Cafiipis  infra  Liber- 


nunc  Coron.  &  Dignitat.  fuas,  ^c.  Et  ulterius  Jur. 
prced.  dicunt  fuper  facrum.  fuum  prced.  qd.  immediate 
pojl  Feloniam  &  Murdrum  pried,  per  ipfos  modo  i^ for- 
ma prc^.d.  fa£l.  £5?  perpetrat.  apud  paroch.  prced.  in- 
fra Libertat.  prced.  in  Com.  prced.  fugatn.  feccr.  ^ice 
bona  &'  catalla  terras  five  tenementa  prced.  Edrus  Co- 
mes Warwici  i£  Holland,  Carolus  Dims.  Mohun,  Ri- 
cus.  French,  Rogerus  James  £5?  Georgius  Dockwra, 
tetnpore  Felonice  t?  Murdri  prcedi£l.  per  ipfos  jnodo  &" 
forma  pra:d.fa£f.  t^  perpetrat.  five  aliquo  tempore  po- 
Jlea  ufque  diem  Captionis  hujus  Inquifitionis  habuerunt 
Jur.  prced.  penitus  ignorant.   In  cujus  Rei  Teftimotiium 


tat.  Decani  'ej  Capitli.  Ecclefice  Collegiat.  bti.  Petri  tam  prccfat. Coronator  quamjur.pr  ivd.huic  Inquifitioni 

Weftm.  Civitat.  Burgi  (j  Villce  Weftm.  in  Com.  Midd.  Sigilla  fua  alternatim  appofuerunt  die  anno  is'  loco,  pri- 

iricefimo  die  OBobris,  Anno  Regni  Dni.  nri.  Gulielmi  mo  ftipra  dcis. 
tertii  Deigra.  Angl.  Scoc.  Franc.  &  Hibernice  Regis 


Fidei  defenforis,  &c.  decimo.  Coram  Roberto  White, 
gen.  Coronatore  dci.  Dni.  Regis  Libertat.  prced.  fuper 
vifttm  Corporis  cujufdam  Rici.  Coote,  Ar.  ibtn-  jacen. 
mort.  per  ficrm.  Joins.  Harris,  Petri  Solomon,  Rici. 
Ncwgeni,  JFilli.  Fryer,  Samuelis  Thomfon,  Jacobi 
'Timberlick,  fen.  Jacobi  'Tmberlick,jun.  Rici.  Jackfou, 
Johis.  Finch,  Samuelis  Powell,  Sa?nuelis  Dimont,  Robti. 
Giltrick,  Johis.  Paulin,  Jofephi  Vernon,Thomce  Sinith- 
fon,  Andrea  Rogers  (ir  David  Jones,  proborum  tj  le- 


Ricus.  French,  13  Jan.  98.  pon.fe  cul.  de  felon. 
l£  homicidio  tant.  Non  cul.  pro  Murdro.  Ca- 
tal.  nulla.  Judicium  fuper  Indiolamentum. 

Rogerus  James,  13  Jan.  98.  pon.  fe  cul.  de  fe- 
lon, i^  homieid.  tant.  Non  cul.  pro  Murdro. 
Catalla  nulla.  Judicium  fuper  IndiSfamen- 
Wn. 


Gears 


tus 
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Gc-orgiiis  Dockxvra  13  Jan.  cjS.  pon.  fi  cul.  de  felon, 
iy  hoimcid.  tantum.  -Noncul. pro  Murdro.  Catalla 
finUa,     Judicium  fuper  Indiciameutum. 


Midd.  Jf.  Memor-andum  qd.  ad  Seffionem  de  O^er 
i^  T'ermhter  Domini  Re^^is  tent,  pro  Com.  Middlejex. 
apud  Hicks-Hall  in  5.  John-ftreet  in  Com.  prad.  die 
K'lerctirn    fciit.  feptimo  die    DecembHs  Anno  Regni 
Domini  nojlri  Gulielmi  Tertii  Dei  gratia  maw  Regis 
Anglitr,  ifjc.  decimo,  coram  Carclo  Lee,  Mil.  Samuele 
Buck,  JFilUelmo  Withers,  Francifco  T'jffon,  Annigeris, 
iy    aliis  Sociis  Juis    Jnftic.    diol.    Dom.   Regis  per 
Ltteras  Patent,  ipjius  Dom.-  Regis  eifdem  Juflic.  pm- 
fwminat.  ^  al.  ac  quibufcunqiie  quatuor  vel  pluriblts 
eortan  fub  magno  Sigillo  diol.   Dni.  Regis  Angjice  con- 
feiJ.  ad   Inquirend.  per  facnn.  probor.  (sf    legalium 
4.mn.  de  Com.   Middle/ex.  pmd.  ac  aliis  z'iis  ?nod.  £s? 
nied.  quibus   niilius  jciverint  aiit  poterint,  tarn  infra 
Libertates  quavi  extra^  per  quos  rei  Veritas  melius  [ci- 
ri  poterit  &  inquiri  de  quibufcunque  Prodicion.  Mif- 
'nrifiun.  Prodition.  Infurre5lion.  Rebellion.  ControfaLliir. 
'Tonfur.  Lotur.  £57"  falfis  Fabrication.  &"  aliis  falfitat. 
Monet,  hujus  Regni  did.  Do?n.  Regis  Anglies  Q  ali- 
orum  Regnorum  five  Dominior.  quorumcunque  ac  de 
quibufcunque  Murdris  Feloniis  Homicidiis   InterfeSti- 
on.  Burglar.  Rapt.  Mulier.  Congregat.  i£  Conventicul. 
illicit.  VerborMH  prolation.  coadunat.  Mifprifion.  Con- 
federat.  falfis  Alleganc.  Tran(gr.  Riot,   Rout,  Reten- 
tion. Efcapiis  Contempt.  Negligen.  Concelanien.  Ma- 
nutenen.  Oppreffionibus  Cambiparciis  Deception,  c;?  aliis 
MalefaBis  &  Offenfis  quibufcunque,  necnon  Acceffar. 
eorundem  infra  Com.  prced.  tarn  infra  Libertat.  quam 
extra,  per  quofcunque  &'  qualitercmique  habit,  fad. 
perpetrat.  five  commiff.  Ac.  de  aliis  Articidis  i£  Cir- 
cumftantiis  prcsmiffa  ^  eorum  quodlibet  feu  eorum  ali- 
quod    vel    aliqua    qualitercunque    concernen.  plenius 
•veritat.     Et  dd  eafdem  Prodition es  6?  alia  Prxmiffa 
audiend.  £5?  terminand.  fcdm.  Legem  &  Conf.   hujus 
Regni  dci.  Dni.  Regis  Anglie  afftgn.  per  facnn.  yEgi- 
dii  Riddle,  Rici.  Read,  Roberti  Legg,  Jofephi  Par- 
therich,    Johis.  Marriot,    Jonathan  Hall,    Nicholai 
Barker,  Roberti  Teague,  Thonice  Briggs,  Willi.  Brace, 
ThomcE  Williams,  Georgii  BiJIjop,  "Thomce  Hodges,  Johis. 
Lyin,  Saniuelis  Lee,    Rici.  Rogers,  Johis.  Chene\, 
Johis.  Fowler  &  Roberti  Nicholfon,  prcborum  £5?  lega- 
lium Hominum  Com.  prced.  £5?  tunc  £5?  ibin.  jurat.  £3* 
oner  at.  ad  inquirend.  pro  dco.  Dno.Rege  i£  corporeCom. 
prced.  prefentat.  exijlit  qd.  Edrus.  Comes  War:cici  £5' 
Holland,  nuperdeparoch.  S.  Martini  in  campis  in  Com. 
prcBd.  Carolus  Dnus.  Mohun,  Baro  Mohun  de  Oake- 
hampton,  in  Com.  Devon,  nuper  de  Paroch.  pmd.  in 
Com. Midd.  pr(Ed.Ricus. French,  nuper  de  paroch.  prced. 
in  Com.  Midd.  prccd.  gen.  Roger  us  James,  nuper  dc  pa- 
roch. prad.  in  Com.  Midd.pra:d.  gen.  &  Georgius  Dock- 
ivra,  nuper  de  paroch.  prced.  in  Com.  Midd.  proed.  gen. 
Deumproe  oculisfuis  non  hentes,  fedinfiigatione  diabolic  a 
mot.  £5?  fedud.  30  die  OSlobri  Anno  Regni  Gulielmi 
tertii  Dei  Gratia  Angl.  Scoc.  Franc.  £5?  Hibernies  Regis 
Fidei  defenforis,  ^c.  deci?no,  vi  £5?  arinis,  is'c.  apud 
paroch.  pra'd.  in  Com.  Midd.  prad.  in  iS  fuper  quendam 
Ricum.  Coote,  Ar.  in  pace  Dei  £5?  dci.  Dni.  Regis 
nunc  adtunc  £5"  ibidem,  exiflen.  felonice  voluntarie  £5?  ex 
maliciis  fuis  privcogitat.  infult.  fecer.     Et  qd.  prccd. 
Comes  Warwici  &'  Holland,  cum  quodam  Gladio  (an- 
glice,  a  SwordJ  de  ferro  £5?  Chalibe  confeSf.  valoris 
quinq;  folid.  quern  itfe  idem  Edrus.  Comes  Warwici  £5? 
Holland,    in  manu  fua  dextra  adtunc  iy  ibd.  extraSf. 
huit  £5?  tenuit,  pr^fat,  Ricum.  Coote,  in  &  fuper  fini- 
Jlram  partem  peEloris  ipfius  Rici.  Coote,  prope  Os  Col- 
lar {anglice,  the  Collar  Bone)  ipfius  Rici.  Coote,  ad- 
tunc £5'  ibm.  felonice  voluntarie  i^  ex  maliciafua  prceco- 
gitat.percufit  pupugit  £5'  inforavit  {anglice,  did  ftrike, 


ftab,  and  thruft  in.;  Dans  eidem  Rico.  Coote,  ad- 
tunc £5;  ibm.  cum  gladio  exlrafl.  prced.  in  ^  fuper  dicf. 
rfiniflram  partem  pedoris  ipfius  Rici.  Coote,  prope  Os 
Collar,  {anglice,  the  Collar  Bone)  ipfius  Rici.  Coote, 
unum  Vulnus  mortale  {anglice,  one  mortal  Wound) 
latitudtnis  dimidii  pollicis  £sr  profundi tatis  auinq;  polH- 
cium,  de  quo  quidem  Vulnere  -riortali prced.  Ricus.  Coote, 
adtunc  ^  ibm.  inftanlcr  obiit,  Et  qd.  prcrd.  Carchis 
Dnus.  Mckun^  Rlcus.  French,  Rcgerus  Jaw.es  is 
Georgius  Dockivra,  adtunc  £7  ib?n.  flonice  voluntarie 
£5?  ex  fnaliciij  fuis  pnvcogitat.fuer.  prafintes  auxiliantes 
abett antes  conf ort antes apftftentes £5? manutenev.tesprcefat. 
Edrum.  Comitem  Warwici  <^J  Holland,  adprcefat.  Ri- 
cum. Coote  modo  ■&  forma  pried,  felonice  voluntarie  CT" 
ex  malicia  fua  prcecogitata  interficiend.  kJ  -Murdrand. 
Et  fie  Jur.  pra'd.  fuper  facrtii.  farm  pro:d.  dicunt.  qd. 
prcsdiof.  Edrus.  Comes  Warwici  ^  Holland,  Carolus 
Dnus.  Mohun,  Ricus.  French,  Rogerus  James,  Cr 
Georgius  Dockwra,  prcefat.  Ricum.  Coote,  modo  &  for- 
ma prced.  felonice  voluntarie  Cr  ex  ?naliciis  fuis  prcecogi- 
tatis  interfecer.  ij  -murdraverunt  contra  -pacem  dci. 
Dni.  Regis  jiuncCoron.  \J  Dignitat.fuas,  &c.  Per 
quod  Prceceptum  eft  vie.  Midd.  qd.  non  omitteret,  &c. 
qum  caper  et  predicfos  Edrum.  Comitem  Warzvici  O" 
Holland,  Carolum  Dnum.  Mohun,  Ricu;n.  French., 
Rogerum  James  &  Georgium  Dockwra,  adrefponder.d, 
&c.  ^(od  quidem  Inditt amentum  prcefat.  jiiftic.  dd- 
Dni.  Regis  {per  dcas.  Litems  paten,  ipfi.us  Dni.  Regis 
eifdem  Juftic.pranominat.  £7  aliis  ac  quibufcunq;  qua- 
tuor  vel  pluribus  eorum  fub  magno  Sigillo  dci.  Domini 
Regis  Anglice  ut pnrfertur  confeoJ.)  pofteafcilt.  ad  Deli- 
bcrationem  Gaolce  dci.  Dni.  Regis  de  Newgate  tent,  pro 
Com.  Midd.  prced.  apud  Juftice-Hali  in  le  Old-Bail^  in 
Suburbiis  Civitat.  Lond.  dco.  die  Mercurii  fcilt .  feptimo 
die  ejufiem  Menfis  Decembris  Anno  Regni  dci.  Dili. 
Regis  nunc  decimo  fupradiolo  coram  Francifco  Child, 
Mil.  Majore  Civitat.  London.  Gcorgio  Treb^,  Mil. 
Capital.  Juftic.  dci.  Dni.  Regis  de  Banco,  Littleton 
Pozvis,  Mil.  uno  Baronum  Sccii.  dci.  Dni.  Regis,  Tho- 
ma  Stampe,  Mil.  Edro.  Clarke,  Md.  Jldris.  dcce.  Civi- 
tat. London.  Salathiel  Lovell,  Mil.  Servien.  dci.  Dni, 
Regis  ad  Legem  ac  Recordatore  dca\  Civitatis  London. 
&  aliis  Sociis  fuis  Juftic.  dci.  Dni.  Regis  ad  Gaolani 
dci.  Dni.  Regis  de  Newgate,  prced.  de  Prifonar.  in  ea- 
dem  exiften.  deliberand.  affign.  per  manus  fuas  pro- 
prias  deliberaverunt  hie  in  Cur.  de  Recordo  in  forma 
juris  terminand.  &:.  Super  quo  poftea  fcilt.  ad  deli- 
berationein  Gaolce  dci.  Dni.  Regis  de  Newgate  prced.  die 
Veneris  fcilt.  13  die  Jan.  Anno  Regni  dci.  Dni.  Regis 
nunc  decimo  fupraditto  coram  Francifco  Child,  MU. 
Majore  Civitat.  London.  Edro.  Ward,  Mil.  Capital. 
Baron.  Sccii.  dci.  Dni.  Regis  Henrico  Hatfall,  Mil 
uno  Baron.  Sccii.  dci.  Dni.  Regis  Tooma  Stamp,  Mil. 
Edro.  Clarke,  Mil.  Aldris.  dcce.  Civ ^i at.  London.  Sa- 
lathiel Lovell,  Mil.  Servien.  dci.  Dm.  Regis  ad  Legem 
ac  Recordatore  did.  Civitat.  London.  &  aliis  feeds 
fuis  Juftic.  dci.  Dni.  Regis  ad  Gaola?n  ipfiius  Dni.  Regis 
de  Newgate  prtedicl.  de  Prifonar.  in  eadem  exiften. 
deliberand.  afiign.  vencr.  predlH.  Rlcus.  French,  Rcge- 
rus James  CJ  Georgius  Dockwra,  fub  Cuftod. 
Willi.  Goare,  Militis,  &  Jo f phi  Smart ^ Militis,  vie. 
Com.  prad.  (in  Cuftod.  cujus  ex  caufa  prced.  in  Gaolam 
de  Newgate  pra'd.  prceantea  commijfi  fuer.)  Ad  Bar- 
ram  hie  dud.  in  propriis  perfonis  fuis  ciT"  flatim  de 
prcemifps  in  Indidamento  pra'd.  fiperius  fpecificat.  eis 
fiperius  J'eparati?n  imprfit.  feparatim  allocut.  qualiter 
fe  velint  inde  dcquietari  iidcm  Ricus.  French,  Rogerus 
James  (j  Georgius  Dockwra,  feparatim  dicunt  qd.  ip- 
f  nonfunt  inde  culpabiles  nee  aliquis  eorum  eft  inde  cul- 
pabilis  &  inde  de  bono  (ij  malo  feparatim.  pon.  fe  fi- 
pa- priam,  &c.  Jo.in'.mediateven.  inde  Jura.  cora7n 
pi'efat.  Juftic.  del.  Dni.  Regjs  ult.  noiat.  hie,  &c. 

Et 
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Et  qui  nee,  lie.  Ad  reccgn.  i^c.  Et  Jiir.  Jure 
fer  j..rafat.  Vic.  ad  hoc  impaveliat.  (fcilt.)  Cbrus.  Red- 
nap,  Thomas  Mood),  Thomas  Dunck,  Simo.  Smith, 
Jobes.  Smith,  Michael  Miles,  Thomas  Rowell,  Natha- 
?iiel  Lee,  Jofephus  Devenijh,  Henricus  Bradbury, 
Willtis.  Giles  &  Jobes.  Bnrgoync,  exa^i  vener.  qui 
ad  veritat.  de  i£  fuper  prcEmijfn  prced.  dicend.  ele£li 
triati  (J  jurati  dicunt  juper  jacrm,  fuutn  qd.  prcsd. 
Ricus.  French,  Rogerus  James  &  Georgius  Dockwra, 
funt  culpabiles,  i^  quilibei  eorum  ejl  culpabilis  de  Ho- 
micidio  &  Felonica  InterfeSiione  prcefat.  Rici.  Coote, 
in  Indi£iainer.io  prced.  fuperius  nominat.  Et  qd.  iidem 
Ricus.  French,  Rogerus  James  &  Georgius  Dockwra, 
tetnpore  Feloniie  &  Homicidii  prced.  per  ipfos  Ricum, 
French,  Rogerum  James  &  Georgian  Dockwra,  in 
forma  pred.  commijf.  feu  unquam  poflea  non  hiier.  nee 
aliquis  eorum  huit.  nee  hent.  nee  aliquis  eorum  bet. 
aliqua  bona  feu  catalla  terras  five  tenementa  ad  no- 
ticiam  Jur.  prced.  fed.  iidem  Jtir.  ulterius  dicunt 
fuper  facrum.  fuum  prced.  qd.  pra:d.  Ricus.  French, 
Rogerus  James  &  Georgius  Dockwra,  non  funt  culpa- 
biles nee  eorutn  aliquis  ejl  culpabilis  de  Murdro 
prced.inIndi£fa?nentopr(cd.fuperiusfpecifcat.eisfupe?-ius 
feparatim  impoit.  prout  iidem  Ricus.  French,  Rogerus 
James  (j}  Georgius  Dockwra  pro  feipfis  fuperiv.s plitan- 
do.  allegaver.  nee  feipfos  ea  occone.  unquam  retraxer. 
nee  eorum  aliquis  fe  ea  occone.  unquam  retraxit.  Super 
quo  vifis  isf  per  cur.  hie  intelleBis  omnibus  £5?  ftii- 
gulis  prennijfis  Conf  eft  per  cur.  bic  qd.  prced.  Ricus. 
French,  Rogerus  James  &  Georgius  Dockwra,  quoad 
Murdrum  prced.  in  IndiSlamento prced.  fuperius  Jpec.  eis 
fuperius  feparatim  impoit.  fint  quiet.  Et  ea)it  Qqitili- 
bet  eorum  fit  quiet.  iS  eat  indefine  die,  i£c.  Et  fuper - 
indeftatimfeparatitn  per  cur.  hie  qucefit.  eft  de  prcefat. 
Rico. French,  Roger 0  James  &'  Georgio  Dockwra,  fi  quid 
pro  fe  habeant  vel  difcere  fciant  vel  aliquis  eorum  ciii- 
quid  pro  fe  babeat  vel  difcere  Jciat  quare  cur.  hie  ad 
Judicium  i^  Executionem  de  eis  ^  eorum  quolibet  fu- 
per Veredi£lo  prced.  quoad  Homicidium  &  Felofiicam 
Interfe5lionem  prcefat.  Rici.  Coote,  procedere  non  debet, 
qui  feparatim  dicunt  qd.  ipji  fu?it  Clerici  et  quilibet 
eerutn  eft  Clericus  et  feparatim  petunt  Benefcium  Cle- 
ricaleeisi^  cuilibet  eorum  in  bac  parte  allocari  et  fu- 
per hoc  (tradito  eifdem  Rico.  French,  Rogero  James  & 
Georgio  Dockwra  feparatim  per  cur.  bic  Libro)  iidem 
Ricus.  French,  Rogerus  James  i£  Georgius  Dockwra, 
feparatim  legunt  ut  Clerici  &  quilibet  eorum  legit  ut 
Clericus ;  fed  quia  cur.  dci.  Dm.  Regis  hie  £5?  pr(efat. 
Juftic.  dci.  Dnt. Regis  idt.  noiat.  de  Judiciofuo  de  (^fu- 
per Pra-mijfts  priid.  quoad  Homicidiutn  pr^ed.  is'  Fe- 
lonicam  Interfeclionem  prcefat.  Rici.  Coote  reddend. 
nondiim  advifantur,  Ideo  dies  inde  dat.  eft  prcefat.  Ri- 
co. French,  Rogero  James  iS  Geoigio  Dockwra,  inftatu 
quo  nunc,  (ffc.  ufq;  prox.  Gaolce  deliberationem  dci, 
Dni.  Regis  de  Newgate,  prced.  pro  Com.  Midd.  prced. 
tenend.  de  Judiciofuo  de  &  juper  prcemijfs  illis  and. 
i^c.  Eo  qd.  prcefat.  Judic.  dci.  Dni.  Regis  ull.  noiat. 
t?  cur.  bic  inde  nondu??i,  &c. 

Lord  High  Steward.     Is  it  your  Lorcifhips  Plea- 
fure  that  the  Judges  may  be  covered  ? 
Lords.     Ay,  ay. 

.    Then  the  Judges  put  on  their  Caps. 

Clerk  of  the  Crown.  Serjeant,  at  Arms,  make 
Proclamation. 

Serjeant  at  Arms.  O  yes,  O  yes,  O  yes,  chief 
Governor  of  the  Tower  of  London,  bring  forth 
the  Body  oi:  Edward  Earl  of  Warwick  and  Holland, 
your  Prifoner,  forthwith,  on  Pain  and  Peril  will 
fall  thereon. 


[Then  the  Earl  of  Warwick  was  brought  to  the 
Bar  by  the  Deputy-Governor  of  the  Tower  of 
London,  having  the  Ax  carried  before  him  by  the 
Gentleman  Jaylor,  who  food  with  it  at  the  Bar, 
on  the  right  Hand  of  the  Prifoner,  turning  the 
Edge  from  bim  ;  the  Prifoner  at  his  Approach  to 
the  Bar  making  three  Bows,  one  to  bis  Grace  the 
Lord  High  Steward,  the  other  to  the  Peers  on 
each  Hand  ;  and  his  Grace  and  the  Peers  return- 
ed the  Salute. 1 

Lord  High  Steward.  My  Lord  of  fVanvick, 
your  Lordfhip  is  brought  before  this  great  Judi- 
cature, in  order  to  your  Trial.  You  lland  indi- 
(fbed  by  the  grand  Inqueft  for  the  County  of  Mid- 
dlefex,  as  guilty  of  the  Murder  of  one  of  tne  King's 
Subjefts,  for  whofe  Blood  Juftice  requires  a  ftri6i: 
Inquifition  fhould  be  made. 

Your  Lordfhip  is  cali'd  to  anfwer  this  Charge 
before  the  whole  Body  of  the  Houfe  of  Peers  af- 
fembled  in  Parliament.  It  is  a  great  Misfortune 
to  be  accufcd  ot  fo  heinous  an  Ofl'ence,  and  it  is 
an  Addition  to  that  Misfortune,  to  be  brought  to 
anfwer  as  a  Criminal  before  fuch  an  AffembJy,  in 
Defence  of  your  Eftate,  your  Life,  and  Honour. 
But  it  ought  to  be  a  Support  to  your  Mind,  fuffi- 
cient  to  keep  you  from  finking  under  the  Weight 
of  fuch  an  Accufation,  that  you  are  to  be  try'd 
before  fo  noble,  dil'cerning,  and  equal  Judges,  that 
nothing  but  your  own  Guilt  can  hurt  you.  No 
Evidence  will  be  received,  but  what  is  warranted 
by  Law  -,  no  Weight  will  be  laid  upon  the  Evi- 
dence, but  what  is  agreeable  to  Juftice-,  no  Ad- 
vantage will  be  taken  of  your  Lordfliip's  little  Ex- 
perience in  Proceedings  of  this  Nature-,  nor  will 
it  turn  to  your  Prejudice,  that  you  have  not  the 
Affiftance  of  Counfel  in  your  Defence,  as  to  the 
Faft,  (which  cannot  be  allowed  by  Law)  and  their 
Lordfhips  have  already  afllgned  you  Counfel,  if 
any  Matters  of  Law  ihould  arife. 

Your  Lordfliip,  throughout  your  whole  Trial, 
may  alTuredly  promife  your  felf,  to  find  all  the 
Candor  and  CompafTion  which  is  confident  with 
impartial  Jufl:ice  -,  beyond  that  nothing  is  to  be 
expected  ;  Their  Lordlhips  can  never  fo  far  for- 
get themfelves,  as  to  depart  from  what  is  right, 
and  to  draw  the  Guilt  of  Blood  upon  their  own 
Heads;  but  if  your  Lordfhip  is  innocent  you  are 
fafe. 

My  Lord,  It  will  be  rcquifite  for  you  to  recol- 
left  your  felf  upon  this  Occafion,  in  the  beft  Man- 
ner you  can.  You  ought  to  hear  with  Temper, 
what  the  King's  Counfel  have  to  fay,  without  in- 
terrupting them,  and  to  hearken  carefully  to  the 
WitnelTes  produced  againfl  you,  that  you  may 
be  ready  to  crofs  examine  them  if  you  find  Caufe, 
and  to  make  your  Obfervations  upon  the  Evidence 
when  the  proper  Time  comes  for  your  Lordfhip 
to  make  your  Defence  ;  of  which  I  will  not  fail 
to  give  you  Notice  -,  and  when  that  Time  does 
come,  your  Lordfhip  may  be  affured,  your  felf 
and  your  WitnefiTes  will  be  heard  with  great  Pa- 
tience and  Attention;  and  when  my  Lords  have 
heard  and  confidered  the  whole  Matter,  the  Judg- 
ment will  unqueftionably  be  according  to  the  Rules 
of  Juftice,  and  fuch  as  will  become  the  Honour  of 
this  high  Court. 

Read  the  Indiftment  to  my  Lord. 

Earl  of  IVarwick.     My  Lord,  I  beg  I  may  have 
the  Ufe  of  Pen,  Ink,  and  Paper. 

Lord  High  Steward.     Will  youi  Lordfhips  pleafe 
to  allow  my  Lord  Warwick  Pen,  Ink,  and  Paper? 

Lords. 


dpp-        /^^  ^^^  Murder  of  Richard  Coote,  £/|, 

Clerk  of  the  Croivu. 


Lord).     Ay,  ay. 

Lord  High  Steward.  Carry  Pen,  Ink,  and  Pa- 
tier  to  my  Lord.     (J-Vloich  was  done  by  the  Clerk.) 

Lord  High  Steward.  My  Lord,  your  Lordfhip 
xvill  do  well  CO  give  Attention  while  the  Indidlment 
is  read  to  you.  Read  it  to  my  Lord  in  Englijh. 
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God  fend  vour  LordlKio 


good  Deliverance, 


YOur  LordJInpJlands  indicfed  by  the 
Natne  of  Edward  Earl  of  War- 


Tben  at  the  Motion  offomc  Lords  who  fats  toward- 
the  upper  End  of  the  Hottje.,  and  by  Reafon  of  the 
Diflance  could  not  diflinffly  hear  the  Clerk,  the 
IndiSftrunt  was  read  again,  the  Clerk  [landing 
71  ear  the  tipper  End  of  the  Hoiife. 

C.  of  the  Crown.  Serjeant  at  Arms,  inake  an  O 
Yes. 

Serjeant  at  Ar?n<.  O  Yes,  O  Yes,  O  Yes,  If 
any  one  will  give  Evidence  on  behalf  of  our  Sove- 
reign Lord  the  King,  againit  Edward  Earl  of  JVar- 
wick  and  Holland,  of  the  Felony  and  Mufder  where- 
of he  ftands  indifted,  let  them  come  forth,  and 
they  fliall  be  heard  ;  for  now  he  Hands  at  the  Bar 
upon  his  Deliverance. 

L.  H.  St.  Will  your  LordOiips  give  me  leave 
faid,  Gent,  not  having  the  Fear  of  God  before  your  to  godown  totheWooll-pack;  that  1  may  hear  the 
Eyes,  but  being  viov'ed  and  jeduced  by  the  Infligation  of    better. 


Cleik  ot  the 

Crown, 
wick  and  Holland,  late  of  the  Pariflj  of  St.  Martin  in 
the  Fields  in  the  County  of  Middlefex  •,  for  that  your 
Lordfoip,  together  with  Charles  Lord  Mohun,  Baron 
Mohun  ofOakehampton  in  the  County  of  Devon, 
1.2/:?  of  the  ParifJj  aforefaid  in  the  County  of  Middlefex 
aforefaid,  Richard  French,  late  of  the  Parifh  afore- 
faid in  the  County  of 'Middltk'X.  aforefaid,  Gent.  Roger 
James,  of  the  Parifh  aforefaid  in  the  County  of  Mid- 
dlefex aforefaid,  Gent,  and  George  Dockwra,  late  of 
the  Parifh  aforefaid  in  the  County  (?/"Middlefex  afore- 


the  Devili  the  ^otb  Day  of  Odioher,  in  the  tenth  Tear 
of  the  Reign  ofourfovereign  Lord  William  the  Third, 
by  the  Grace  of  God  King  of  England,  Scotland, 
France,  and  Ireland,  Defender  of  the  Faith,  &c. 
with  Force  and  Arms,  &c.  at  the  Parifh  aforefaid  in 
the  County  of  Middlefex  aforefaid,  in  and  upon  one 
Richard  Coote,  £/^-,  in  the  Peace  of  God.^  and  of  our 
faidfovereign  Lord  the  King,  then  and  there  being,  Fe- 
lonioufly.  Voluntarily,  and  of  your  Malice  afore-thought, 
did  make  an  AJfault ;  and  that  your  Lordjhip,  the  faid 
Edward  Earl  o/ Warwick  and  Holland,  with  a  cer- 
tain Sword  tnade  of  Iron  and  Steel  of  the  Value  of  five 
Shillings,  which  you  the  faid  Edward  £i^ri  o/ War- 
wick and  Holland,  in  your  right  Hand  then  and  there 
had  and  held  drawn,  the  aforefaid  Richard  Coote,  in 
and  upon  the  left  Part  of  the  Brenfl  of  him  the  faid 
Richard  Coote,  near  the  Collar  Bone  of  him  the  faid 
Richard  Coote,  then  and  there  Fehnioufly,  Volunta- 
rily, and  of  your  Malice  afore-thought,  didflrike,  flab, 
and  thrufl  in,  giving  to  the  faid  Richard  Coote,  then 
and  there  with  the  Sword  drawn  aforefaid,  in  and  upon 
the  left  Part  of  the  Breafi  of  him  the  faid  Richard 
Coote,  near  the  Collar  Bone  of  him  the  faid  Richard 


Lords.     Ay,  ay. 

Then  his  Grace  removed  to  the  IFoolpack,  and  deli- 
vered the  White  Staff  to  be  held  by  the  Gentleman 
Ufher  of  the  Black  Rod,  who  duriiig  the  whole 
Trial  always  received  and  delivered  Ihtck  Hhe 
White  Staff  upon  his  Knees. 

L.  H.  St.  Mr.  Attorney,  are  you  ready  to 
proceed  ? 

Mr.  Att.Gen.*     Yes,  my  Lord. 

L.  H.  St.    Then  begin.  Sir. 

Mr.  Serj.  Wright.     May  it  pleafe 
your  Lordfliips.  ''     '  ■  ' 

L.  H.  St.  Pray,  Mr.  Serjeant,  raife  your  Voice 
as  much  as  pofTible  you  can,  that  my  Lords  to- 
wards the  Upper  End  of  the  Houfe  may  hear. 

Mr.  Serj.  Wright.  May  it  pleafe  your  Lordfhips, 
this  noble  Lord  Edward  Rati  of  Warwick  and  Hol- 
land, the  Prifoner  at  the  Bar,  ftands  indidted  for 
the  felonious  Killing  and  Murder  of  one  Richard 
Coote,  Efq-,  and  the  Indiftment  fets  forth.  That 
upon  the  30th  Day  of  October,  in  the  tenth  Year  of 


*  sir  Thomas 
Trevor. 


Coote,  one  mortal  Wound  of  the  Breadth  of  half  an     his  Majefty's  iieign,  at  the  Parifh  of  St.  Martin 


Inch,  and  of  the  Depth  of  five  Inches,  of  which  faid 
mortal  Wound  the  aforefaid  Richard  Coote  then  and 
there  inflantly  died :  And  that  the  aforefaid  Charles 
Lord  Mohun,  Richard  French,  Roger  James,  and 
George  Dockwra,  then  and  there  Fehnioufly,  Vo- 
luntarily, and  of  their  Malice  af ore-thought,    were 
prefent,    aiding,    abetting,    comforting,    affifting,  and 
maintaining-  you  the  faid  Edward  Earl  of  Warwick 
rtK^  Holland,  the  faid  Richard  Coote,  in  Manner 
and  Form  aforefaid,  Fehnioufly,  IVilfully,  and  of  your 
Malice  afore-thought,  to  kill  and  murder  ;  and  fo  you 
the  faid  Edward  Earl  of  Warwick  and  Holland, 
and  the  faid  Charles  Lord  Mohun,  Richard  French, 
Roger  James,  and  George  Dockwra,  the  aforefaid 
Ricfiard  Coote,  in  Manner  and  Form  aforefaid,  Fe- 
lonioufly.    Voluntarily,    and  of   your    Malice   afore- 
thought,   did  kill  and  murder,  againfl  the   Peace  of 
our  fovereign  Lord  the  King,  that  now  is.  His  Crown 
and  Dignity,  &c. 

How  fliy  you,  Edward  F.arl  aHVarwick  and  Hol- 
land, are  you  guilty  ot  this  Felony  and  Murder 
whereof  you  fland  indicted,  or  not  g'ulty  ? 


Earl  oilVar 
Clerk  of  the  Cro\ 
Lordfhip  be  tried  ^ 


Not  guilty. 
■7/.      Culprit, 


How  will  your 


Earl  o{ Warwick,  By  God,  and  my 


in  the  Fields,  in  the  County  oi  Middlefex,  the  Pri- 
foner at  the  Bar,  the  Earl  of  Warwick,  together 
with  Charles  Lord  Mohun  Baron  of  Oakehampton, 
Richard  French,  Roger  James,  and  George  Dockwra, 
Gent.  Felonioufly,  Voluntarily,  and  of  their  Ma- 
lice afore-thought,  did  make  an  Affault  upon  the 
faid  Richard  Coote,  in  the  Indicftment  named  ;  and 
the  Indidtment  chargeth,  that  the  Earl  of  War- 
wick, at  the  (iime  Time  and  Place,  with  a  Sword, 
Felonioufly,  Voluntarily,  and  of  his  Malice  afore- 
thought, did  give  unto  i\\c\'3.\A  Richard  Coote,  in 
or  upon  the  left  Part  of  the  Breaft  of  him  the 
faid  Richard  Coole,  near  his  Collar  Bone,  one  mor- 
tal Vv'^ound  of  the  Breadrh  of  half  an  Inch,  and  of 
the  Depth  of  five  Inches,  of  which  faid  V  ound 
the  faid  Richard  Coote  tht^n  and  there  inftantly  .iied  ; 
and  the  Indittment  further  charges,  that  the  faid 
Charles  Lord  Mohun  ,  Richard  French,  Roger 
James,  and  George  Dockivra,  the  Earl  of /F^rx-rV,^, 
to  commit  the  Felony  and  Murder  aforefaid,  were 
then  and  there  aiding,  afhfting,  comforting, 
and  abetting  -,  and  fo  the  Jurors  charge,  that  he 
the  faid  Edward  Earl  of  Warwick  and  Holland, 
Charles  Lord  Mohun,  Richard  French,  Roger  James, 
and  George  Dockwra,  the  laid  Richard  Coote,  Felo- 
nioufly, Voluntarily,  and  of  their  Malice  afore- 
thought, at  the  Puiifh  aforefaid,  in   the  County 

aforefaid. 
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aforefaid,  did  kill  and  murder,  againft  the  Peace  of 
our  fovereign  Lord  theKing,  his  Crown  and  Dignity. 
To  this  Indiiflment  this  noble  Lord  the  Prilbner  ac 
r,h;^  Bar,  Edward  Earl  of  Warwick  and  Holland,  has 
pleaded  not  guilty,  and  for  his  Trial  hath  put 
himfcif  upon  my  noble  Lords  his  Peers  here  pre- 
fent .  We  fiiall  call  our  Evidence,  and  if  we  prove 
this  Fafl  for  theKing,  we  do  not  doubt  but  your 
Lordfhips  will  give  fuch  Judgment  for  the  fame 
as  fhall  bejuft. 

Mr.  Jll.  Gen.  May  it  pleafe  your  Lordfhips, 
I  am  of  Counfel  in  this  Caufe  for  the  King  againfl 
this  noble  Lord  Edzvard  Earl  oilFarwick  and  Hol- 
land, the  Prifoner  at  the  Bar,  who  Hands  indi- 
(Sed  by  the  grand  Jury  of  the  County  of  Middlefex, 
has  been  arraigned,  and  is  now  to  be  tried  before 
your  Lordfliips  for  the  felonious  killing  and  mur- 
dering of  Mr.  Coote,  in  the  Indi£tment  named  ; 
the  Evidence  to  make  good  this  Charge  againft 
this  noble  Lord,  it  comes  to  my  turn  to  open  to 
your  Lordfhips, 

My  Lords,  the  Cafe,  as  to  the  Faft,  according 
to  my   Inflruftions,  is   this  :  Upon  Saturday  the 
2Qth  of  October  h{\:,  at  Night,  my  Lord  of  War- 
wick, my  Lord  Mohnn,  Mr.  French,  Mr.  Dockwra, 
and  Mr.  Coote,    the  unfortunate  Gentleman  who 
was  killed,  met  together  at  one  Locket's,  who  kept 
the  Greyhound  Tavern  in  the  Strand,  and  there  they 
ftayed  till  it  was  very  late  -,  about  twelve  of  the 
Clock  at  Night,  or  thereabouts,  a  Meffenger  was 
fent  by  the  Company  to  fetch  another  Gentleman, 
Mr.  Jar/ies ;  and  Mr.  Jatnes  coming  to  them,  in 
what  Condition  your  Lordfhips  will  be  told  by  the 
WitnefTes  ;  about  one  of  the  Clock  in  the  Morn- 
ing, on  Sunday  the  ^oth  of  Oclober,  they  all  came 
down  out  of  the  Room  where  they  had  been  fo 
late,  to  the  Bar  of  the  Houfe,  and  there,  as  the 
WitnefTes  will  tell  your  Lordfhips,  Swords  were 
drawn,  and  Chairs  were  called  for,  and  two  Chairs 
which  were  nearefl  at  hand  came,  and  two  of  the 
Company    went  into   thofe   Chairs ;    who    they 
were,  and  what  pafl  at  that  Time,  the  WitnefTes 
will  tell    your  Lordfliips -,     thofe   that  got    in- 
to thofe  Chairs  came  out  again,  and  more  Chairs 
were    called  for.      But    I    mufl    acquaint    your 
Lordfliips,  that  my  Lord  Mohun^  when  the  two 
Gentlemen  that  went  into  the  Chairs  ordered  the 
Chairmen  to  take  them  up,  and  carry  them  away, 
fpoke  to  them  to  flop  and  go  no  further,  for  there 
Ihould  be  no  quarrelling  that  Night,   and  that  he 
would  fend  for  the  Guards  and  fecure  thern  ;  and 
after  this  they  came  out  of  the  Chairs  again  i  it 
will  appear  there  were  Swords  drawn  amongfl  all 
of  them,  and  Ibme  Wounds  given  :  More  Chairs 
being  called  for,  and  brought,  this  noble  Lord 
thatTshere  at  the  Bar,  my  Lord  of  Warwick,  my 
'LordMohun,  and  the  oiher  four  Gentlemen,  went 
all  into  the  Chairs,  and  gave  the  Chairmen  Dire- 
ctions whither  they  f}iould  carry  them,  atleaflwife 
the  Foremofl  had  Diredions  given  them,  and  the 
reft  were  to  follow  them  i  it  was  a  very  dark  Night, 
but  at  lafl  they  came  all  to  Leicejfcr  Square  ;  and 
they  were  fet  down  a  little  on  this  Side  the  Rails 
of  the  Square,    and  when  the  Chairmen  had  fet 
rhem  down  they  went  away  •,    but  immediately 
fomcof  them  heard  my  Lord  oiWarwick  calling  for 
a  Chair  a^ain,  who  came  towards  the  Rails,  and 
there  they  found  two  of  the  Gentlemen  that  had 
been  carried  in  fome  of  the  other  Chairs,  holding 
up  Mr.  Coote  between  them,  and  would  have  had 
the  Chairmen  carried  him  away  to  a  Surgeon's, 
but  they  found  he  was  dying,  and  fo  would  not 


meddle  with  him  ;  afterwards  my  Lord  of  //'<??■ 
wick  and  Mr.  French  were  carried  by  tvv'o  of  the 
Chairs  to  Mr.  Amfi,,  the  Surgeon  at  the  Bagnio  in 
Long- Acre,  where  Mr.  F^y-w/^  being  wounded,  v.'as 
taken  care  of  particularly  by  the  Recommendation 
of  my  Lord  of  Warwick,  and  the  Matrcr  of  the 
Houle  was  called  up,    it  being  very  lace.     Mr. 
Coate's  Sword  was  brought  to  that  Place,  but  by 
whom  it  wasbrought  we  cannot  exaftly  fay.  While 
my  Lord  ofW^arwick  and  Capt.  French  were  there, 
and  my  Lord  of  Warwick  had  given  Orders  for  the 
denying  ofhimfelf,  and  forbid  the  opening  of  the 
Door  ;    there   came   the  other   two  Gentlemen, 
Mr,    James    and   Mr.  Dockwra,  and   upon   their 
knocking  at   the   Door  they  were  let  in  by  my 
Lord's  Order,  after  he  had  difcovcred  who  they 
were,  looking  through  the  Wicket.     Mr  James 
had  his  Sword  drawn,  but  it  was  broken.     My 
Lord  of  Warwick' %  Hand  was  flightly  wounded, 
and  his  Sword  bloody  up  to  the  Hilt  when  he  came 
in,  as  will  be  proved  by  the  Teflimony  of  the  Ser- 
vants in  the  Houfe.     There  was  a  Difcourfe  be- 
tween my   Lord,  Mr.  James,  and  Mr,  Dockwra^ 
about  going  into  the  Counrry  ;  but  before  they 
went,  the  Swords  were  all  called  for  to  be  brought 
to  them,  and  upon  Enquiry,  there  was  no  Blood 
found  upon  Mr.  French's,  Sword,  but  a  great  deal 
upon  my  Lord  of  Warwick's,  of  which  great  no- 
tice was  taken  at  that  Time.     Mr.  Coote,  who  was 
killed,  had  received  one  Wound  in  the  left  Side 
of  his  Breafl,  half  an  Inch  wide,  and  five  deep, 
near  the  Collar  Bone  -,  he  had  likewife  another 
Wound  upon  the  left  Side  of  his  Body  •,  both  which 
your  Lordfhips  will  hear,  in  the  Judgment  of  the 
Surgeon,  were  mortal  Wounds,  and  the  Evidence 
will  declare  the  Nature  of  them. 

My  Lords,  the  Evidence  does  chiefly  confifl  of^ 
and  depend  on  Circumflances,  the  Fad  being  done 
in  the  Night,  and  none  but  the  Parties  concerned 
being  prefent  at  it ;  we  fhall  lay  the  Evidence  be- 
fore your  Lordfhips,  as  it  is,  for  your  Judgment, 
and  call  what  WitnefTes  we  have  on  behalf  of  the 
King,  againfl  this  noble  Peer  the  Prifoner  at  the 
Bar,  and  take  up  your  Lordfhips  Time  no  further 
in  opening  ;  and  we  fhall  begin  with  Samuel  Caw- 
thorne  ;  he  is  a  Drawer  at  the  Tavern  where  thofe 
Lords  and  Gentlemen  were  together,  and  he'll 
give  you  an  Account  of  the  Time  they  came  there, 
how  long  they  flaid,  what  happen'd  in  the  Houfe 
during  their  being  there,  and  what  Time  they 
went  away. 

L.  H.St.  Give  him  his  Oath.  {Which  the  Clerk  did.) 

Mr.  Jit.  Gen.     My  Lords,  I  doubt  the  Witnefs 

is  fo  far  off,  that  it  will  be  diihcult  for  him  to  hear 

the  Queftions  that  we  are  to  afk  him,  unlefs  we 

could  have  him  nearer  to  us. 

L.  H.  St.  Mr.  Attorney,  My  Lords  feem  to  be 
of  Opinion,  that  it  will  be  more  for  your  Advan- 
tage and  theirs,  that  the  WitnefTes  ftand  at  the 
Diftance  they  do  ;  which  will  oblige  you  to  raife 
your  Voice  fo  loud,  that  they  may  hear  the  Wit- 
nefTes and  you  too. 

Mr.  Att.  Gen.  Is  your  Name  Samuel  Cawthorne  ? 
Cawthorne.     Yes,  my  Lord. 
Mr.  Att.  Gen.     Where  i!o  you  live  ? 
Cawthorne.     With  Mr.  Locket  at  Charing-Crofs. 
Mr.  Att.  Gen.     Did  you  live  with  him  at   the 
Greyhound  Tavern  in  the  Strand  the  latter  End  of 
OEloher  lafl  .? 

Cawthorne.     Yes,  I  did« 

Mr.  Att.  Gen.  Well,  pray  will  you  acquaint  my 
Lords  with  the  Time  when  my  Lord  of  Warwick, 

my 
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my  Lord  Mohun  and  Mr.  Coote  were  at  that  Houfe,     and  fwore  there  fhould  be  no  Quarrel  that  Nighty 
how  long  tliey  flayed,  what  happen'd  while  they     but  he  would  fend  for  the  Guards    and  fecurc 


were  there,  and  when  they  went  away  ? 

Cawthorne.     It  was  Saturday  Night  the  29th  of 
O^iober  laft. 

Mr.  Att.  Geft.  Pray  telJ  my  Lords  the  whole  of 
your  Knowledge  in  the  Matter. 

Cawthonie.  There  came  my  Lord  of  Warwick, 
my  Lord  Mohun.,  Capt.  Coote,  Capt.  French,  and 
Capt.  Bochjjra,  the  29th  of  Ocfober  Jaft,  in    the 


them. 

Mr.  Jtt.  Gen.     What  happen'd  then  ? 

Cawthorne.  Upon  that,  both  of  them  came  out 
of  their  Chairs  and  came  into  the  Houfe,  and  there 
they  came  to  the  Bar,  three  of  them  in  the  Paf- 
fage  by  the  Bar,  and  three  of  thern  behind  that 
PafTage. 

Mr.  Att.  Gen.  Pray  will  you  tell  what  did  really 


Evening  to  my  Mafter's  Houfe  at  the  Greyhound    pafs  throughout  the  whole  Tranfadion  ?  What  was 


the 


Tavern  in  lUe  Strand. 

Mr.  Att.  Gen.  How  long  were  they  there,  and 
what  Time  of  Night  came  they  in  ? 

Cawthorne.  About  eight  a  Clock  at  Night, 
my  Lord  Warwick,  my  Lord  Mohun,  Capt.  French, 
and  Capt.  Coote,  came  in. 

Mr.  Att.  Gen.     What  Day  do  you  fay  it  was  ? 
Cawthorne. 
of  OBober  laft 

Mr.  Att.  Gen.  How  long  did  they  continue 
thsre  ?• 

Cawthorne.     It  was  between  one  and  two 
next  Morning  before  they  went  away. 

Mr.  Att.  Gen. 
to  them  there  ? 

Cawthorne.     Yes,  Mr.  James. 
Mr.  Att.  Gen.     What  Time  was  that  ? 
Cawthorne.     About  twelve  of  the  Clock. 
Mr.  Att.  Gen.     Did  he  ftay  with  them  till  they 
went  away  ? 

Cawthorne.     Yes. 

Mr.  Att.  Gen.     What  did  you  obferve  paft  in 
the  Company  while  they  were  there  ? 

Cawthorne.  I  did  not  obferve  any  Thing  of 
Quarrel,  not  fomuch  as  an  angry  Word  amongfl 
them,  till  they  came  down  to  the  Bar  and  were 
going  away  ;  when  they  came  down  to  the  Bar 
they  order'd  me  to  call  them  Chairs,  or  Coaches, 
and  there  were  no  Coaches  to  be  had,  and  fo  I 
•went  for  Chairs,  and  two  Chairs  came  •,  for  the 
Porter  that  went  to  call  the  Coaches  was  a  great 
while  before  he  came  back  ;  and  as  I  laid,  I  going 
for  Chairs,  there  came  two,  but  that  they  faid  was 
not  enough  ;  fo  more  Chairs  were  called  for,  and 
at  length  there  were  more  Chairs  gotten ;  in  the 
firft  three  Chairs,  my  Lord  oi Warwick,  my  Lord 
Mohun,  and  Capt.  Coote  went  away  in ;  and  my 
Lord  Warwick  and  my  Lord  Mohun  bid  the  Chair- 
Hien  carry  them  home. 

Mr.  Att.  Gen.      Were  there   then  any  other 
Chairs  at  the  Door  ? 

Cawthorne.     There  were  two  more  Chairs  at  the 
Door,  and  another  was  called  for. 


done  after  they  came  in  again  into  the  Houfe. 

Cawthorne.  After  that,  I  was  bid  to  call  for  fix 
Chairs,  if  I  could  get  no  Coaches,  and  fo  I  did, 
and  when  I  had  brought  what  Chairs  I  could  get, 
and  returned  to  the  Bar,  I  heard  the  Swords  clafh  ; 
when  the  Swords  were  drawn,  I  cannot  fay,  nor 
by  whom,  it  might  be  by  all  the  fix,  for  ought  I 
Saturday  the  nine  and  twentieth  Day     know,  becaufe  I  was  in  the  Street  to  call  the  Chairs, 

and  when  I  came  back  to  the  Houfe,  I  was  in  hopes 
all  had  been  quieted,  for  their  Swords  were  put- 
ting up  :  And  when  they  went  away  in  the  Chairs, 
I  did  hope  they  went  away  friendly. 

Mr.  Att.  Gen.     Pray  how  did   they  go  away. 
Was  any  Body  fent  for  to  come     who  went  together  ? 

Cawthorne.  My  Lord  of  Warwick,  my  Lord  Mo- 
hun, and  Capt.  Coote  went  in  the  firft  three  Chairs, 
them  three  together,  and  bid  the  Chair-men  go 
home  ;  the  fixch  Chair  was  not  then  come. 

Mr.  /f//.  Gen.  When  that  Chair  came,  pray  what 
Direftions  were  given  to  it  ? 

Cawthorne.  I  did  not  hear  them  give  the  Chair- 
men any  Directions  at  all. 

Mr.  Att.  Gen.  Do  you  know  any  Thing  more 
that  was  done  after  this  Time  ? 

Cawthorne.  No  my  Lord,  not  after  they  wehc 
away  -,  after  I  return'd  with  the  Chairs,  it  was  in 
two  Minutes  Time  that  they  went  away. 

Mr.  Att.  Gen.  My  Lords,  I  fuppofe  he  knows 
no  more  of  the  Matter. 

L.  H.   St.     Will  you  then  afk  him 
Queftions,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  No,  my  Lords,  unlefs  this  noble 
Lord  fhall  afk  him  any  Queftions,  upon  which  we 
fhall  have  Occafion  to  examine  him. 

L.  H.  St.  My  Lord,  has  your  Lordfhip  any 
Queftions  to  afk  this  Witnefs.''  For  now  is  your 
Time,  the  King's  Counfel  having  done  examin- 


no  more 


Mr.  Att.  Gen.     Did  you  hear  any  Direflions  gi-     heard  by  my  Lords. 


ing  him. 

E.  of  War.  I  defire  to  afk  him  whether  I  did  not 
bid  rhe  Chair-men  go  home  ? 

L.  H.  St.  If  your  Lordfhip  pleafe  to  prooofe 
your  Queftion  to  me,  I  will  require  an  Anfwer  to 
it  from  the  Witnefs,  and   it  will  be  the  better 


ven  where  they  fhould  carry  them  ? 

Cawthorne.  My  Lord  Warwick,  and  my  Lord 
Mohun  bid  them  carry  them  home. 

Mr.  Att.  Gen.  Did  you  hear  my  Lord  Warwick 
or  my  Lord  Mohun  particularly,  and  which,  fay 
whither  they  would  be  carried  ? 

Cawthorne.  \  did  hear  my  Lord  Mohun  fay 
Capt.  Coote  fhould  go  and  lie  with  him,  or  he 
would  go  and  lie  with  Capt.  Coote  that  Night,  for 
there  fhould  be  no  quarrelling. 

Mr.  Att.  Gen.     Did  they  upon  that  go  away  ? 

Cawthorne.  Mr.  French  and  Mr.  Coote  were  in 
Chairs  before  my  Lord  Mohun  or  my  Lord  JVar- 
wick,  or  any  of  the  reft. 

Mr.  Att.  Gen.  What  then  happen'd  upon  their 
going  into  the  Chairs  ? 

Cawthorne.     My  Lord  Mohun  came  out  to  them 
Vol.  V. 


Earl  of  Warwick.  My  Lord,  I  defire  to  know 
of  this  Man,  whether  when  I  went  away  in  the 
Chair  from  his  Mafter's  Houfe,  I  did  not  bid  the 
Chair-men  go  home. 

L.  H.  St.  Witnefs,  You  hear  my  Lord's 
Queftion,  What  fay  you  to  it? 

Cawthorne,  Yes  :  My  Lord  of  Warwick  did 
bid  the  Chair-men  go  home. 

E.  of  Warwick.  My  Lord,  I  have  another  Que- 
ftion to  afk  him.  Whether  he  knows  of  any  Quar- 
rel there  was  between  me  and  Mr.  Coote  at  chat 
Time,  or  any  other  Time,  becaufe  we  both  ufed 
to  frequent  that  Houfe. 


Cazvt. 


'jorne. 


No,  my  Lords,  I  never  heard  any 
angry  Words  between  my  Lord  Warwick  and  Mr. 
Coote  in  my  Life. 


u 


{Then 
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[Then  the  Lords  towards  the  upper  End  of  the  Houfe 
complaining  that  they  did  not  hear  his  Grace,  the 
Lord  high  Steward  was  pleafed  to  repeat  the 
^lefnon  thus  •,] 

L.  H.  St.  When  my  Lord  of  Warwick  bid  the 
Chairmen  go  home,  or  at  any  other  Time,  did 
you  oblerve  chat  there  had  been  any  Quarrel  be- 
tween his  Lordfliip  and  Mr.  Coote  ? 

E.  of  W'arzvick.  My  Lord,  I  defire  he  may  be 
aH-ed,  lince  we  both  uled  that  Houfe,  Whether 
that  Night  when  I  went  away,  or  before  or  after, 
I  had  any  Quarrel  with  Mr.  Coote  ? 

L.  H.  St.  The  Queftion  my  Lord  defires  you 
that  are  the  Witnefs  to  anfwer,  is.  Whether  you 
did  hear  any  quarrelling  or  angry  Words  to  pafs 
between  my  Lord  IVarwick  and  Mr.  Coote  that 
Night  before  or  after  they  came  down,  or  when 
they  went  away,  or  at  any  other  Time  ? 

Cawlhorne.  No,  my  Lord,  I  never  heard  any 
angry  Words  pafs  between  them  then,  nor  ever 
at  any  Time  before  in  all  my  Life,  but  I  always 
looked  upon  them  to  be  very  good  Friends. 

E,  of  IVarwick.  I  defire  he  may  be  afked. 
Whether  Mr.  Coote  did  not  come  to  that  Houfe  in 
my  Company,  and  whether  he  did  not  frequently 
come  to  that  Houfe  ? 

Cawthornc.  Yes,  they  ufed  to  be  there  every  Day 
almoft,  and  they  came  that  Night  together  in 
Company. 

E.  oi  Warwick.  I  defire  he  may  be  afked.  Whe- 
ther I  have  not  been  frequently  in  his  Company 
there  ? 

Cawthorne.  Yes,  I  fiy  very  frequently,  every 
Day  almoft,  fometimestwice  a  Day. 

L.  H.  St.  Would  your  Lordlhip  afk  him  any 
other  Qiieftion  ? 

E.  oUVarwick,  My  Lord,  I  defire  he  may  be 
afked  this  Queftion,  Whether  he  knows  of  any 
particular  Kindnefs  between  Mr.  Coote  and  me  ? 

L.  H.  St.  Do  you  know  of  any  particular 
Kindnefs  between  my  Lord  fFatwick  and  Mr.Coote, 
the  Gentleman  that  was  killed  .'' 

Cawthorne.  Yes,  my  Lord,  there  was  always 
a  great  Kindnefs  between  them  as  I  obferved,  it 
ever  was  fo,  and  I  never  heard  any  angry  Words 
pafs  between  them,  but  they  were  very  good 
Friends  conftantly  ;  I  waited  upon  them  generally 
v/hen  they  were  at  my  Mafter's  Houfe,  which 
was  every  Day  almoft. 

E.  of  U'arwick.  1  defire  to  know  of  this  Wit- 
nefs, Whether  he  does  not  remember,  or  can 
name  fome  particular  KindnelTes  that  pafTed  be- 
tween Mr.   Coote  and  me  ? 

L.  H.  St.  Can  you  fpecify  any  particular  In- 
ftances  of  Kindnefs  that  palfed  between  my  Lord 
JVarwick  and  Mr.  Coote? 

Cawthorne.  Yes,  my  Lord  of  JVarwick  ufed 
oenerally  to  pay  the  Reckoning  for  Mr.  Coote,  and 
he  did  fo  at  this  Time. 

E.  of  Warwick.  My  Lord,  I  defire  he  may 
be  afked,  between  whom  he  apprehended  the 
Quarrel  to  be  at  this  Time. 

L.  H.  St.  You  fay.  Friend,  therewereSwords 
drawn,  and  a  Quarrelling  at  the  Bar;  Can  you 
tell  between  v;hom  the  Quarrel  was  ? 

Cawthorne.  My  Lord  Warwick,  my  Lord  Mo- 
han, and  Capt.  Coote,  were  all  on  one  Side,  and 
the  other  three  were  on  the  other  Side. 

E.  of  Warwick.  Who  were  the  two  Perfons  that 
it  was  apprehended  the  Quarrel  was  between  ?  I 
defire  he  .may  be  afl-ied. 
z 


L.  H.  St.  Youfay,  there  were  three  on  the  one 
Side,  and  three  on  the  other  ;  pray,  between  whons 
did  you  apprehend  the  Quarrel  to  be  ? 

Cawthorne.  1  believe  the  Quarrel  was  between 
Mr.  Coote,  and  Mr.  French. 

Yj.  of  Warwick.  My  Lord,  I  defire  to  know  of 
this  Witnefs,  what  Words  he  heard  Mr.  ooteia.y^ 
after  he  and  Mr.  French  returned  into  the  Houie 
and  came  out  of  the  Chairs. 

L.  H.  St.  What  do  you  fay  to  the  Queftion 
my  Lord  propofes  ? 

Cawthorne.  I  heard  Mr. 'Coote  fay , He  would  laugh 
when  he  pleafed,  and  he  would  frown  when  he 
pleafed,  God  damn  him. 

E.  of  Warwick.  My  Lord,  I  defire  to  know 
who  he  thinks  thofc  Words  were  addrelTed  to. 

L.  H.  St.  To  whom  did  Mr.  Coote  fpeak  thefe 
Words  ? 

Cawthorne.  Whether  he  fpoke  them  particular- 
ly to  Mr.  French,  or  to  the  other  two  Gentlemen 
who  were  on  the  other  Side  of  the  Bar,  I  cannot 
direftly  tell. 

E.  of  Warwick.  Idefire  toknowof  him.  Whe- 
ther Mr.  Cootewas,  not  one  of  the  three  that  was  on 
the  outfide  of  the  Bar  ? 

Cawthmiie.  Yes,  my  Lord  of  Warwick,  my  Lord 
Mohtin,  and  Capt.Coo/^,  were  of  the  outfide  of  the 
Bar. 

E.  of  Warwick.  Was  Capt.  Coote  with  me  in  the 
beginning  of  the  Night  at  that  Houfe? 

Cawthorne.  Yes,  lie  came  at  the  beginning  of 
the  Night  with  my  Lord  of  Warwick. 

E.of  Pelerb.  My  Lords,  I  defire  to  afk  this  Wit- 
nefs  one  Queftion. 

L.  H.  St.  I  think  it  is  proper,  my  Lords,  in 
Point  of  Method,  to  let  both  Sides  have  done  be- 
fore any  Queftions  be  afl<ed  by  any  of  my  noble 
Lords. 

E.  of  Peterh.  I  did  apprehend  my  Lord  of  War- 
wick had  done. 

L.  H.  St.  No,  my  Lord,  not  as  yet  ?  pray,  my 
Lord  Warwick,  what  other  Queftions  has  your 
Lordfhip  to  afk  of  this  Witnefs  ? 

E.  of  Warwick.  My  Lord,  I  defire  he  may  be 
afked  particularly  this  Queftion,  Whether  he  per- 
ceived any  Qiiarrel  particularly  between  me  and 
Capt.  Coote  when  we  went  out  of  the  Houfe  ? 

L.  H.  St.  You  hear  the  Queftion,  Did  you  per- 
ceive any  Quarrel  between  my  Lord  Warwick  and 
Mr.  Coote  before  they  went  out  of  the  Houfe  ? 

Cawthorne.  No,  I  did  nor,  nor  ever  faw  any 
Quarrel  between  them  in  my  Life. 

E.  of  Warwick.  I  defire  to  know  who  paid  the 
Reckoning  that  Night  ? 

Cawthorne.  The  Reckoning  was  called  for  be- 
fore I  came  in  to  take  it ;  and  tho'  I  think  my 
Lord  of  Warwick  paid  for  Mr.  Coote,  yet  I  cannot 
fo  direftly  tell,  becaufe  it  was  collefted  before  I 
came  into  the  Room  to  receive  it. 

L.  H.  St.  My  Lord,  have  you  any  Thing  more 
to  afk  this  Witnefs  ? 

E.  of  Warwick.  No,  my  Lord,  at  prefcnt,  that 
I  think  of 

L.  H.  St.  My  Lord  Peterborough,  your  Lord- 
fhip defired  to  afk  a  Queftion,  will  you  pleafe  to 
propofe  it  now  ? 

E.  of  Peterb.  My  Lord,  this  Witnefs  feems  to 
take  notice  of  two  Sides,  who  were  on  the  one 
Side,  and  who  were  on  the  other,  and  that  Mr. 
Coo/f  and  my  Lord  of  Warwick  were  on  one  Side  ; 
I  defire  to  know  one  Thing  of  him,  what  reafon 
he  had  to  apprelicnd  that  they  two  were  of  a  Side  ? 


i<^99-        /^^  ^^^  Murder  0/ Richard  Coote,  Efq;  r^^ 

L.H.St.     Friend,  you  hear  that  noble  Lord's  Mr.  Alt.  Gen,    If  my  noble  Lords  have  done 

Queftion  ;  you  leem  to  fay,  there  were  three  and  with  their  Queftions,  I  defire  to  aflc  this  Witnefs 

three  of  a  Side.     What  reafon  had  you  to  appre-  another  Queftion  ;  my  Lords,  I  think  this  Perfon 

hend,  that  my  Lord  JFarwick  and  Mr.  Ccote  were  fays,  That  there  was  a  Quarrel  at  the  Bar  of  the 

of  one  Side  ?   You  muft  explain  to  my  Lords  how  Houfe,  and  Swords  drawn,  and  as  he  apprehended. 


you  come  to  make  that  Judgment,  what  Reafon 
you  had  to  think  fo. 

Ca-wthorne.  They  three,  my  Lord  Mohun,  my 
Lord  Warwick,  and  Mr,  Coote,  were  on  the  one 
Side  of  the  Bar  ;    and  Capt.  James,  Capt.  French, 


three  were  on  the  one  Side,  and  three  on  the 
other;  but  if  I  cake  him  right,  I  do  not  fee  that 
he  has  given  your  Lordfhips  any  Manner  of  Satis- 
fadlion,  what  Reafon  he  had  to  apprehend  there 
were  three  and  three  of  a  Side,  or,  which  will  be 
and  Capt.  Dockwra,  were  on  the  other  Side  of  the     very  material  in  this  Cafe,  if  your  Lordfhips  can 


Bar. 

L.  H.  S:.  So  you  faid  before  ;  but  the  Queftion 
which  my  noble  Lord  defires  to  be  fatisfied  in,  is 
this,  How  you  come  to  fpeak  as  if  there  was  a 
Quarrel  between  three  and  three  ?  What  Reafon 


get  to  the  Knowledge  of  it,  which  three  were  on 
the  one  Side,  and  which  three  were  on  the  other  j 
or  indeed,  whether  there  were  three  and  three  of  a 
Side,  as  your  Lordfhips  will  have  reafon  by  and  by 
to  enquire  a  little  further  into  that  Matter.     My 


had  you  to  think,  that  three  were  on  one  Side,     Lords,  I  defire  he  may  be  afked  this  plain  Quefti- 
and  three  on  the  other  ? 

Ca-iVthorne.     Their  Swords  were  all  drawn,  and 
they  ftood  three  on  one  Side  of  the  Bar,  and  three 


on  the  other. 

E.  of  Rochefler.  My  Lords,  I  defire  to  afk  this 
Witnefs  one  Queftion  •,  I  think  he  told  your  Lord- 
fhips at  firft,  that  he  did  not  perceive  any  angry 
Words  among  them  ;  afterwards  he  comes  to  talk 
of  Swords  drawn  amongft  them  all,  three  on  the 
outfide,  and  three  on  the  infide  of  the  Bar  -,  I  de- 
fire to  kiiow  v/'uf  was  the  Occafion  of  thofe 
Swords  being  drawn  on  the  one  Side  or  the 
other  ? 

Ca'-jothorne.  Whatfoever  Quarrel  there  was,  was 
amongft  themfelves  above  Stairs,  and  I  know  no 
angry  Words  that  paflTed  between  them  when  they 
came  down  to  the  Bar. 

L.  H.  St.  See  what  you  fay  ?  How  confiftent 
one  Part  of  it  is  with  another  !    You  faid  at  firft. 


on.  What  Words  or  other  PafTages  he  did  per- 
ceive ,  that  made  him  apprehend  there  was  a 
Quarrel  between  them,  and  they  were  three  and 
three  of  a  Side  ? 

Cawthorne.  I  apprehended  it  from  the  Words 
that  Mr.  Coote  faid.  That  he  would  laugh  when  he 
pleafed,  and  frown  when  he  pleafed. 

Mr.  Att.  Gen.  Pray,  my  Lord,  I  defire  he  may 
be  afked.  Who  thofe  Words  were  fpoke  to,  and 
who  they  were  applied  to? 

Cawthorne.  They  were  fpoke  to  Mr.  James, 
Mr.  French,  and  Mr.  Dockwra,  who  were  within 
fide  of  the  Bar. 

Mr.  Att.  Gen.  Did  he  apply  thofe  Words  to  all 
thofe  particular  Perfons  ? 

Cawthorne.  Yes,  as  I  thought,  for  they  three 
were  within  the  Bar ;  my  Lord  IVarwick,  my  Lord 
Mohun,  and  Mr.  Coote,  were  without  the  Bar. 

Mr.  Att.  Gen.  Pray,  my  Lord,  I  defire  he  may 


you  did  not  hear  of  any  angry  Words  that  paflTed     be  afked  this  Queftion,  Was  that  before  the  Swords 
between  them,  and  yet  you  fay,  all  their  Swords     were  drawn,  or  afterwards  ? 


were  drawn,  and  three  were  on  the  one  Side  and 
three  on  the  other  :  And  when  you  were  examined 
upon  the  Motion  of  that  noble  Lord,  what  you 
meant  by  three  on  the  one  Side,  and  three  on  the 
other,  you  faid,  my  Lord  Mohun,  my  Lord  JVar- 
wick,  and  Mr.  Coote,  were  on  the  one  Side  -,  Mr. 
James,  Mr.  French,  and  Mr.  Dockwra,  were  on 
the  other  Side:  How  could  there  be  two  Sides, 
unlefs  there  was  a  Quarrel  ? 

Cawthorne.  I  faid,  I  did  not  hear  any  angry 
Words  pafs  between  them  before  they  came  to 
the  Bar,  or  while  they  were  above  Stairs  •,  but  there 
were  three  on  the  one  Side  of  the  Bar,  and  three 
on  the  other. 

L.  H.  St.  But  you  have  not  given  a  fatisfadlory 
Anfwer  to  that  Queftion  which  the  noble  Lord, 
my  Lord  Peterborough,  afked  you.  What  Reafon 
you  had  to  apprehend,  that  the  noble  Lord,  the 
Prifoner  at  the  Bar,  and  Capt.  Coote  were  of  a 
Side  ? 

Cawthorne.  My  Lord  Mohun  came  to  the  Chair 
fide,  when  Capt.  Coote  zn^  Capt.  Fre^ich  were  got 
into  the  two  firft  Chairs,    and  told  Capt.  Coote, 


Cawthorne.  It  was  before. 

Mr.  Att.  Gen.  Then  I  defire  he  may  be  aflced. 
Whether  the  Swords  were  drawn  upon  thofe 
Words  ? 

Cawthorne.  No,  my  Lord,  the  Time  of  draw- 
ing the  Swords  was  when  I  went  out  to  call  Chairs 
and  Coaches ;  and  I  know  not  who  drew  the  Swords 
firft,  or  when  they  were  drawn  -,  but  when  I  came 
back  I  found  them  all  drawn,  and  I  heard  them 
clafhing. 

Mr.  Att.  Gen.  Upon  the  Oath  you  have  taken. 
Was  thofe  Words  that  you  fpeak  of  Mr.  Coote's, 
That  he  would  laugh  when  he  pleafed,  and  frown 
when  he  pleafed,  before  the  Swords  were  drawn, 
or  after  the  Swords  were  drawn  ? 

Cawthorne.  Before  the  Swords  were  drawn  i  for 
I  did  not  fee  the  Swords  drawn  till  I  came  back. 

L.  H.  St.  Does  either  Side  defire  to  afk  this 
Witnefs  any  Queftions ;  if  not,  then  you  may 
withdraw,  and  you  may  proceed,  Mr.  Attorney, 
to  examine  fome  other  Witnefs. 

Lord  JVharton.  My  Lord,  there  was  a  Queftion 
afked  at  the  Bar  about  the  Hindring  of  the  Quar- 


that  there  fhould  be  no  Quarrel  that  Night,  but  rel,  and  my  Lord  Mohun's,  Defire  to  part  them, 

that  they  three,  my  Lord  ^arwfi:^,  my  Lord  M?-  and  make  them  Friends ;    I  defire  the  Witnefs, 

hun,  and  he,  fiiould  go  home  together  ;  and  I  took  before  he  goes  away,  may  be  afl<ed  what  he  knows 

them  three  to  be  of  a  Side,  becaufe  they  were  on  of  that  Matter. 


the  outfide  of  the  Bar  together,  and  when  they  all 
went  away,  their  three  Chairs  went  away  firft,  all 
three  together. 

L.  H.  St.  Is  that  all  the  Reafon  you  can  give 
why  you  fay,  they  were  three  and  three  of  a 
Side? 

Cawthorne.  Yes,  my  Lord,  I  did  apprehend  it  fo. 
Vol.  V. 


L.  H.  St.  It  has  been  obferved  by  my  Lord,  that 
you  faid,  when  they  came  down  to  the  Bar,  and 
the  Quarrel  happened,  fome  Body  would  have 
prevented  if,  pray  repeat  that  Matter  again. 
Did  you  obferve  any  of  the  Company  were  dif- 
pofed  to  take  up  the  Quarrel,  and  make  them 
Friends,  and  who  they  were  ? 

U  2  Caw 
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Caivthonie.  My  Lord  Mohun  and  my  Lord  War- 
•wick  faid  they  would  fend  for  a  File  of  Mufque- 
teers,  and  my  Lord  Mobiui  did  all  he  could  to  quiet 
and  pacify  them  till  the  Quarrel  was  over  -,  and 
my  Lord  Mohun  particularly  had  his  Finger 
prick'd  with  endeavouring  to  crofs  their  Swords, 
and  keeping  them  from  fighting  -,  which  was  all  he 
got  by  it. 

L.  H.  Si.  Do  you  know  that  of  your  own  Know- 
ledge ? 

Cawthorne.  His  Hand  was  bloody,  and  he  faid 
fo  at  the  Bar  ;  but  I  was  juft  coming  in  again 
when  I  heard  him  fay  fo  ;  but  I  cannot  iay  that 
I  faw  him  hurt,  for  1  was  without  the  Houfe  at  the 
Time  when  that  was  done. 

Lord  Godolpbin.  My  Lords,  I  defire  to  afk  this 
Witneis  one  Queftion  -,  I  obferve  he  has  told  my 
Lords,  there  was  not  an  angry  Word  pais'd  be- 
tween them  before  they  came  down  to  ih  Bar  ;  I 
would  fain  afk  him  this  Queftion,  Whether  he 
was  in  the  Room  all  the  Time  till  they  did  come 
down  to  the  Bar  ? 

Cazvihonie.  I  received  the  Reckoning  juft  before 
they  came  down  to  the  Bar. 

Lord  Godolpb'ui.  And  I  defire  he  may  be  afked, 
How  long  he  ftaid  in  the  Room  when  he  received 
the  Reckoning? 

Cazvthorne.  It  was  about  two  or  three  Minutes 
that  I  ftaid  in  the  Room,  and  not  longer. 

Earl  of  IFarzvkk.  My  Lord,  this  Witnefs  that 
has  been  examined,  told  you.  That  when  we  firft 
came  down  to  the  Bar  there  were  two  Chairs  call'd 
for  ;  and  when  they  came,  Mr.  Cootc  and  the  other 
Gentleman,  Mr.  French,  went  into  the  Chairs,  and 
afterwards  they  came  out  again,  and  yir.Coote  faid 
fome  Words ;  I  defire  the  Witnefs  may  be  afked 
again,  when  it  was  Mr.  Coote  fpoke  thofe  Words ; 
whether  it  was  before  or  after  the  Time  that  he 
came  out  of  the  Chair ;  for  I  take  it  to  be  very 
material. 

Cawthorne.  It  was  after  Mr.  Coote  came  out  of 
the  Chair,  for  the  Chairmen  heard  the  Words  as  I 
verily  believe. 

Mr.  An.  Gen.  My  Lord,  J  defire  he  may  be 
alk'd,  Was  there  any  Reply  made  to  thole  Words 
by  any  of  thofe  Perfons  he  fays  he  apprehends  were 
on  the  other  Side  ? 

Cawthorne.  No,  not  one  Word  that  I  know 
of. 

Earl  of /^^^(^ricvV^.  My  Lord,  I  muft  beg  the 
Favour  to  have  the  Queftion  afked  again  of  him. 
Whether  I  did  not  at  that  Time  endeavour  to  pre- 
vent any  Qiiarrelling,  and  did  not  fay  I  would  call 
for  the  Guard  if  they  did  ? 

Cawthorne.  Yes  -,  my  Lord  of  Warwick  did  fay 
fo,  and  fo  did  my  Lord  Mohun,  and  fo  I  think  did 
Mr.  James. 

L.  H.  St.  How  came  you  not  to  fay  fo  when 
you  were  afked  that  Queftion  particularly  before? 
Then  you  faid  my  Lord  Mohun  endeavoured  to 
prevent  the  Quarrelhng,  and  make  them  Friends. 

Cawthorne.  Yes,  my  Lord  TVarwkk  did  fo,  and 
fo  did  Mr.  James. 

L.  H.  St.  I  cannot  tell  whether  any  Body  elle 
defires  to  afk  him  any  Queftions. 

Mr.  Jtt.  Gen.  My  Lord,  he  fpeaks  of  what  this 
noble  Lord,  my  Lord  of  Warwick  faid  •,  but  he 
does  not  tell  you  the  particular  Expreffions,  nor 
the  Time  when  my  Lord  faid  them. 

L.  H.  St.     You  fay,  my  Lord  the  Prifoner  at 
the  Bar,  endeavoured  to  pacify  the  Quarrel  be 
tween  them 


when    the  En- 
fVarwkk  to  pa- 


the  Quarrel  was  between ,  nor 
deavour  was  made  by  my  Lord 
cify  it. 

Cawthorne.  My  Lord  of  IVarwuk  did  fay  hz 
would  have  the  Guards  fent  for. 

L.  H.  St.  What  Time  was  that,  before  or  after 
my  Lord  Mohun  faid  fo  ? 

Cawthorne.  Truly,  my  Lord,  \  do  not  know 
but  that  it  was  at  the  lame  Time. 

L.  H.  St.  Was  it  when  the  Swords  were  drawn, 
or  before  ? 

Cawthorne.  They  fpoke  it  both  before  and  after 
the  Swords  were  drawn,  as  I  remember  •,  for  the 
Swords  were  not  drawn  while  I  was  in  the  Houfe, 
till  I  came  back. 

L.H.St.  Were  the  Swords  drawn  when  my 
Lord  TFarwuk  fpoke  offending  for  the  Guards  ? 

Cawthorne.  Surely,  my  Lord,  it  was  before 
the  Swords  were  drawn,  when  I  was  fent  for  the 
Chairs. 


no 


angry 


Words 


L.H.St.  You  faid  there  was 
or  Quarrel  between  them. 

Cawthorne.  Not  above  Stairs,  my  Lord :  But  I 
apprehended  when  theycamedown  to  theBar,  there 
v;ere  three  on  one  Side,  and  three  on  the  other. 

Mr.  Jtt.  Gen.  Pray,  my  Lord,  let  him  beaiked 
this  Queftion,  Was  it  after  they  were  three  on  the 
one  Side,  and  three  on  the  other,  that  my  Lord 
Mohun  and  my  Lord  JFarwick  fpoke  thofe 
Words  ? 

Cawthorne.  I  apprehend  the  W^ords  were  fpoke 
by  Mr.  Coote,  That  he  would  laugh  when  he 
pleafed,  and  frown  when  he  pleated,  before  the 
Swords  were  drawn, 

L.  H.  St.  But  that  which  my  Lords  defire  to 
know  is.  What  the  Time  was  when  my  Lord 
JVarwkk  and  my  Lord  Mohun  declared  their  De- 
fire to  part  them  and  make  them  Friends ;  whe- 
ther before  or  after  the  Swords  drawn  ? 

Cawthorne.  Before  and  after  ;  for  I  was  abfcnc 
when  the  Swords  were  drawn. 

Earl  Rivers,  He  fays,  That  after  my  Lord  Mo- 
hun and  my  Lord  Warwick  threaten'd  to  fend  for 
the  Mufqueteers,  they  promifed  ro  be  quiet :  I 
defire  to  know  who  he  means  by  they. 

Cawthorne.  Mr.  James  call'd  to  me  and  faid,  I 
need  not  go  and  call  for  the  Guards,  for  the  Quar- 
rel was  over.  There  is  one  Thing  more  that  I 
forgot,  my  Lord  :  After  my  Lord  Mohun  and  my 
Lord  Warwick  were  gone  away  in  their  Chairs, 
and  Mr.  Coote,  I  heard  Mr.  Dockwra  lay  to  Cap- 
tain James  and  Captain  French,  they  did  not  care 
a  Farthing  for  them,  they  would  fight  them  at 
any  Time. 

L.  H.  St.     Who  were  together  then  ? 

Cawthorne.  Captain  James,  Mr.  -French,  and 
Mr.  Dockwra,  after  my  Lord  Mohun  and  my  Lord 
Warwick  were  gone  with  Captain  Coote. 

L.  H.  St.  Then  Mr.  French  was  with  them,  when 
Mr.  Dockwra  faid  fo  ? 

Cawthorne.     Yes,  my  Lord. 

Lord  Wharton.  If  I  apprehend  him  aright,  as 
to  what  he  fays  now,  my  hoxd.  oi  Warwkk,  my 
Lord  Mohun,  and  Captain  Coote,  were  gone  away 
at  that  Time. 

Cawthorne.  Yes,  they  were  gone  away  in  the 
three  firft  Chairs,  which  my  Lord  Mohun  bid  go 
home. 

Lord  Wharton.  Who  does  he  fay  fpoke  thofe 
Words? 

L.  H.  St.    You  hear  my  noble  Lord's  Queftion, 


but  you  do  not  tell  my  Lords  who     Who  fpoke  thofe  Words  ?  Repeat  them  again. 


idpp.  for  the  Murder  of  Richard  Coote, 


Caivthorm.  When  my  Lord  Warwick,  my  Lord 
MohuH,  and  Captain  Coote  were  gone,  I  heard 
Mr.  Dockwra  fay  to  Mr.  French  and  Mr.  James, 
we  don't  care  a  Farthing  for  them,  we  will  fight 
them  at  any  Time. 

Mr.  Alt.  Gen.  I  defire  to  know  whether  this 
Witnefs  teftified  any  Thing  of  this  Matter,  when 
he  was  examined  before  the  Coroner  ? 

Cawthorne.  No,  I  torgot  thofe  Words  when  I 
was  examined  before  the  Coroner. 

Mr.  An.  Gen.  How  foon  after  your  Examination 
did  you  recolleft  your  felf  as  to  what  you  now 
fpeak  ? 

Cawthorne.  The  next  Day  after. 

Mr.  Alt.  Gen.  \  pray  my  Lords,  that  he  may  be 
afked.  Whether  he  did  in  general  give  the  fame 
Evidence  before  the  Coroner  that  he  does  now  ? 

Cawthorne.  Yes,  as  to  all  but  only  thofe  Words 
of  Mr.  Dockwra's  declaring  he  did  not  care  a  Far- 
thing for  them,  they  would  fight  them  at  any 
Time. 

Mr.  Alt.  Gen.  My  Lord,  I  beg  he  may  be  afk'd 
how  long  it  was  after  the  Fadl  was  done,  that  he 
was  examined  before  the  Coroner. 

Cawthorne.  It  was  the  next  Day  in  the  After- 
noon. 

Mr.  Alt.  Gen.  Then  I  have  this  Queftion  fur- 
ther to  afli,  if  your  Lordfliips  pleafe.  Was  he  at 
the  Trial  of  Mr.  Dockwra,  Mr.  James,  and  Mr. 
French  ? 

Cawthorne.  Yes,  I  was. 

Mr.  Alt.  Gen.  Did  he  then  give  any  Evidence 
of  thofe  Words  of  Mr.  Dockwra' %,  after  when  my 
Lord  Warwick,  my  Lord  Mohim^  and  Captain 
C(?o;^  were  gone  .''  ,     ,      ,.  j 

Cawthorne.  No,  I  did  not.  •,  :    ,. 

Mr.  Att.  Gen.  My  Lord,  I  have  one  Queftion  to 
afk  him  then  more.  How  he  came  not  to  fwear 
this  Matter  at  that  Trial. 

Cawthorne.  It  was  out  of  my  Mind  at  that  Time, 
and  I  had  like  to  have  forgot  it  now. 

Mr.  Alt.  Gen.  My  Lord,  we  have  done  with 
this  Witnefs :  Is  it  your  Lordfhips  Pleafure  that 
we  go  on  to  call  our  other  Witnefles .'' 

Lords.  Ay,  Ay. 

Mr.  Alt.  Gen.  Then  our  next  Witnefles,  my 
Lords,  will  be  the  Chairmen  that  carried  my  Lord 
Mokun,  my 'L.QvA  oi  Warwick,  and  Captain  C(?«)/c' ; 
We  fliall  begin  with  'Thomas  Browne  and  John  Gib- 
fon,  one  of  them  carried  Mr.  Coote,  the  other  my 
Lord  of  Warwick. 

[Thomas  Browne  was  [worn.'] 

L.  H.  St.  What  Queftion  do  you  afk  this  Wit- 
nefs, Mr.  Attorney  ? 

Mr.  Att.  Gen.  That  he  would  acquaint  your 
Lordftiips,  whether  he  carried  Mr.  Richard  Coote, 
the  Perfon  that  was  flain,  upon  the  29rh  or  30th 
of  Ociober,  from  the  Greyhound  Tavern  in  the 
Strand,  and  to  what  Place  he  carried  him  ^ 

L.  H.  St.  You  hear  the  Queftion  •,  pray  fpeak 
fo  loud  that  my  Lords  may  all  hear  what  you  fay. 

Browne.  My  Lords,  I  was  between  the  Hours  of 
One  and  Two  in  the  Morning,  on  Snndax  the  30th 
oWolober  laft,  with  my  Fellow  and  our  Chair,  at 
the  Buffer's- He  ad  Tavern  at  Charing-Croj],  and  I 
heard. fome  People  at  Locket's,  at  the  Gre-jhoimd  in 
the  Strand,  calling  Coach,  Coach,  a  pretty  while  ; 
but  there  were  no  Coaches  in  the  Street,  nor  that 
came  to  them  -,  when  they  could  not  get  Coaches, 
then  they  called  out  for  Chairs ;  and  we  coming  to 


the  Door  with  our  Chair,  there  were  four  other 
Chairs  there,  and  fix  Gentlemen  ftood  in  the  Paf- 
fage  ;  and  then  it  was  faid.  There  was  not  Chairs 
enough,  and  there  wanted  one  more,  and  chey 
ftood  difcourfing  ;  and  the  firft  Man  came  into  my 
Chair,  who  was  Captain  Coote  -,  and  my  Lord  of 
Warwick  he  got  into  another  :  When  the  Door  of 
the  Chair  was  ftiuc  up,  we  aflced  chem  whither  we 
fhould  go  ;  but  my  Lord  Mohun  came  and  bid  open 
the  Chair  again,  and  we  did  fo,  and  he  returned 
into  the  Houfe,  and  there  was  fome  Difcourfe  be- 
tween them  ftanding  at  the  Bar  in  the  Entry.  Mn 
Coote  came  out  again  and  came  into  my  Chair,  and 
my  Lord  Mohun  and  my  Lord  ofPFarwick  v/ent  in- 
to two  others  ;  Mr.  Ccole  bid  me  carry  him  into 
Leicefter-fields,  and  to  make  all  the  Hafte  I  could  ; 
my  Lord  oUFarwick  and  my  Lord  Mohun  being  in 
the  next  Chairs,  afk'd  him,  Wbilher  are  \cu  a  <iping, 
and  called  out  twice,  and  he  faid,  To  Leicefter- 
fields  ;  Pra-j  do  not,  fays  my  Lord  oi Warwick,  but 
come  along  with  us,  and  let  it  alone  till  to  Morrow  ; 
but  he  bid  us  go  on  ;  and  as  we  were  turning  up 
St.  Martins-lane,  by  the  CroJs-Kc\s  Tavern,  my 
'Lord Mohun,  and  my  \.mdWarwick  called  out  to 
us  to  ftop,  and  their  Chairs  came  up  to  the  Back- 
Door  of  the  Crofs-Keys  Tavern,  and  there  all  the 
three  Chairs  werefet  on  a-Breft  in  St.  Martins-lane, 
and  while  they  were  talking  together,  there  came 
by  three  Chairs  of  the  other  Side  of  the  Way  ;  and 
Mr. Coote  bid  us  take  upand  make  all  the  Hafte  we 
could  before  them  into  Leicefter-fields  ;  fo  taking  up 
the  Chair  again,  Mr.  Coote  bid  us  make  hafte,  and 
if  we  could  go  no  fafter  he  fwore.  Damn  him,  he 
would  run  his  Sword  in  one  of  our  Bodies :  There 
were  two  Chairs  before  me,  and  my  Lord  Mohun 
and  my  Lord  Warwick  followed  in  two  Chairs  after 
rne;  and  when  wecame  to  the  Corner  of  Leicefter- 
fields  at  Green-ftreet  End,  all  the  three  Chairs  were 
fetdown  a-Breft  again,  and  Mr.  Coote  put  his  Hand 
in  his  Pocket,  and  took  out  half  a  Guinea  to  pay, 
and  faid  he  had  no  Silver  ;  and  my  Lord  of  War- 
wick fpoke  to  my  L,ord  Mohun,  who  took  out  three 
Shillings  out  of  his  Pocket,  who  faid  there  was  for 
my  Lord  Warwick,  Captain  Coote,  and  himfelf ;  and 
when  they  were  gone  out,  I  took  my  Box  and  my 
Pipe,  and  filled  my  Pipe,  and  took  t.he  Lanthorn 
and  lighted  it,  and  by  that  Time  I  had  lighted  my 
Pipe,  I  heard  a  Calling  out.  Chair,  Chair,  again, 
towards  the  upper  End  of^theSquare  ;  fo  I  took  my 
Chair,  and  there  was  one  of  the  Chairs  that  was 
not  gone  -,  and  fo  we  came  up  to  the  upper  End  of 
the  Fields,  and  they  called  to  us  to  bring  the  Chairs 
over  the  Rails ;  we  told  them  we  did  not  know  how 
to  do  that,  for  we  fhould  not  be  able  to  get  them 
back  again  ;  at  laft  we  did  get  over  the  Rails, 
and  made  up  clofe  to  the  Place  where  we  heard 
the  Noife,  for  we  could  fee  nothing,  it  being  a 
very  dark  Night  -,  and  when  we  came  up  clofe  to 
them,  by  our  Lanthorn  there  were  two  Gentlemen 
holding  up  Mr.  Coc/^  under  their  Arms,  and  crying 
out,  Mj  dear  Coote,  My  dear  Coote  ! 

Mr.  Alt.  Gen.  Pray  who  were  thofe  two  Gen- 
tlemen .? 

Browne.  I  did  not  know  them,  one  was  in  Red 
Cloaths,  and  the  other  had  Gold  Lace,  and  they 
would  have  had  me  have  taken  Mr.  Coote  into  my 
Chair  ;  but  feeing  him  bloody,  and  not  able  to 
help  himfelf,  I  fiid  I  would  not  fpoil  my  Chair, 
andfo  would  not  meddle  with  him  ;  but  they  faid 
they  would  make  me  anySatisfaftion  formy  Chair, 
and  defired  me  to  take  him  in,  bur  he  gave  him- 
felf a  Spring  from  them,  and  we  found  he  was  too 

heavy 
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heavy  for  us  to  life  over  the  Rails,  and  all  wecould 
could  not  make  him  fit  in  the  Chair,  but  the 


do 

Chair  was  broken  with  endeavouring  to  place  him  , 
there  ;  and  ihey  faid,  if  we  would  carry  him  to  a 
Surgeon's,  they  would  give  us  a  hundred  Pound 
Security  ;  but  we  finding  it  impoflible,  the  Watch 
was  called  for,  but  no  Body  would  come  near,  for 
they  faid  it  was  out  of  their  Ward,  and  fo  thcv 
would  not  come  anigh  me  ;  and  I  ftaid  about  half 
an  Hour  with  my  Chair  broken,  and  afterwards 
I  was  laid  hold  upon,  both  I  and  my  Partner,  and 
we  were  kept  till  next  Night  Eleven  a  Clock  ;  and 
that  is  all  the  Satisfaftion  that  I  have  had  for  my 
Chair  and  every  Thing. 

Mr.  Att.  Gen.  Pray,  my  Lord,  I  defire  he  may 
recolledl  himfelf  3  for  we  do  apprehend  it  is  very 
material,  who  it  was  that  defired  to  take  Mr.  Coote 
into  the  Chair. 

Brozune.  I  cannot  tell  who  they  were,  it  was  fo 
very  dark  I  could  only  fee  their  Cloaths. 

Mr.  Alt.  Gen.  Did  you  fee  the  Earl  of  PFarwkk 
there  ? 

Browne.  No,  Sir,  he  was  not  there  ;  one  of  them, 
I  tell  you,  had  Officers  Cloaths  on.  Red  lined  with 
Blue,  and  the  other  had  Gold  Lace  on  -,  there  was 
no  Body  there  that  held  him  up  but  them  two. 

M.  of  Norm.  He  fays  hefaw  two  Perfons  holding 
lip  Mr.  Coote  ;  it  would  be  very  well  to  have  that 
Matter  very  well  fettled,  who  thofe  two  Perfons 
were  ;  I  defire  to  know  how  he  is  fure  my  Lord  of 
IFanaick  was  not  one  of  them  two  ? 

Browne.  I  know  my  Lord  of  Warwick  very  well, 
and  I  am  fure  he  was  neither  of  the  Two. 

D.  of  Leeds.  I  would  know  what  Light  he  had 
to  difcern  it  fo  well  by,  that  he  can  be  fure  my 
Lord  of  Warwick  was  not  there  i  for  he  fays,  it 
was  a  very  dark  Night,  and  yet  he  defcribes  the 
particular  Perfons  that  held  Mr.  Cooie  up. 

Browne.  Yes,  my  Lord,  I  am  fure  my  Lord  of 
IVarwick  was  none  of  them, 

D.  of  Leeds.  Kow  could  you  diflinguifh  in  fo 
dark  a  Nighr,  the  Colours  of  People's  Cloaths  ? 

Browne.  With  the  Candle  that  I  had  lighted  in 
my  Lanthorn. 

D.  of  Leeds.  He  could  not  know  any  of  the 
Perfons  unlefs  he  held  a  Lanthorn  to  their  Faces, 
or  knew  them  very  well  before. 

L.H.St.  My  l^ovA  Warwick,  Will  your  Lord- 
fhip  afk  this  Witnefs  any  Queftions  ? 

E.  of  Warwick.  My  Lord,  I  defire  he  may  be 
afk'd,  Whether  I  did  not  bid  him  Itop  at  St.  Mar- 
tins-Lane  End,  and  do  all  that  I  couKl  to  hinder 
Mr.  Coote  from  going  any  further,  but  to  go 
home  ? 

Browne.  The  Earl  of  Warwick,  and  my  Lord 
Mohun,  as  they  turned  up  the  Lane,  afked  Mr. 
Coote,  Whither  he  was  going  ?  and  when  he  faid 
to  Leicejler-fields,  they  defired  him  to  let  it  alone 
till  to  Morrow  -,  and    my   Lord  Mohun  faid  he 
fhould  go  home  with  him  ;  but  the  other  bid  us 
go  on,  and  faid  he  would  not  go  to  his  Lodgings, 
but  that  they  would  make  an  End  of  it  that  Night-, 
ftill    they   called   to  him  again,  dear  Coote,  let's 
fpeak  a  Word  with  you  ;  and  as  the  Chairs  came 
to  the  Back-Door  of  t'le  Crofs-keys  Tavern,  there 
they  ftood  all  of  a  Breafl,  and  they  both  of  them 
fpoketohim,  and  flood  a  pretty  while  there,  and 
in  the  mean  Time  three  Chairs  paffed  by  on  the 
other  Side ;  he  commanded  us  to  take  up,  and  car- 
ry him  away  to  Leicejler -fields  immediately,  and 
overtake  the  other  Chairs,  or  he  would  run  one  of 
us  into  the  Body. 
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L.  H.  St.  Would  your  Lordfhip  afk  hi.m  any 
more  Queftions  ? 

^.  of  Warwick.  No,  my  Lord. 
Mr.  Att.  Gen.    My  Lord,  I  obferve,  he  fays 
they  difcourfed  fome  Time  together  while  they 
flopped  in  St.  Martins -lane ;  I  defire  that  he  may 
be  afked.  Whether  he  can  tell  what  that  Difcourfe  ' 
was. 

Browne.  I  could  not  well  hear,  they  whifper- 
ed  together,  but  I  could  hear  my  Lord  Mohun, 
and  my  Lord  of  Warwick,  defire  Captain  Coote 
to  go  home,  and  let  the  Bufinefs  alone  till  another 
Time. 

Mr.  Att.  Gen.  I  defire  he  may  explain  himfelf, 
what  that  Bufinefs  was  that  they  would  have  put 
off  till  to  Morrow. 

Browne.  I  know  not  what  it  was,  I  heard  of  no 
Anger  betwixt  them,  but  they  were  as  good 
Friends,  for  any  Thing  I  know  to  the  contrary, 
as  ever  they  were  in  their  Lives,  or  as  ever  I  fee 
any  Men. 

L.  Jefferys.  He  fays  there  were  Two  went  into 
Chairs  at  the  Door  of  the  Houfe,  and  afterwards 
went  out  again,  and  went  into  the  Houfe,  and 
there  was  Difcourfe  at  the  Bar  of  the  Houfe,  I 
would  defire  to  know  what  that  was  ^ 

Browne.  I  did  not  hear  the  Difcourfe  that  was  in 
the  Houfe,  I  was  at  the  Door  of  the  Houfe. 

Mr.  Att.  Gen.  Our  next  Witnefs  isWilliamCrippes. 
(who  was /worn.) 

L.  H.  St.  What  do  you  an<:  this  Man,  Mr. 
Attorney  ? 

Mr.  Alt.  Gen.  Pray  will  you  give  my  Lords 
here  an  Account  who  you  carried  to  Leicejler-fields 
the  29th  or  30th  of  October,  and  what  happened  in 
your  Knowledge  at  that  Time  ? 

Grippes.  Captain  Coote  was  the  firfl  Man  that 
went  into  the  Chair  when  we  came  to  the  Grey 
hotind  Tavern,  afterwards  he  came  out  again,  and 
when  we  took  him  up  the  fecond  Time,  he  was 
the  firfl  Man  that  fet  out ;  and  he  bid  us  carry  him 
to  Leicefter-fields ;  and  when  he  came  to  the  Cor- 
ner of  St.  Martins-lane,  we  turned  up  that  Way  ; 
and  my  Lord  of  Warzvick,  and  my  Lord  Mohun, 
called  to  us,  being  in  Chairs  behind,    to  know 
whither  we  were  going,  and  defired  to  fpeak  with 
Captain  Coote,  and  he  faid  he  was  going  to  Leice- 
jler-fields -,  and  when  they  afk'd.  What  to  do  ?  he 
faid,  to  end  the  Bufinefs :  They  defired  him  to  put 
it  off  till  to  Morrow  ;  and  while  t' ey  were  dif- 
courfing  about  it  in  St.  Martins-lane,  there  pafTed 
by  other  three  Chairs,  which,  when  Captain  Coote 
faw,  he  bid  us  take  up  and  overtake  them,  and 
go  fafler,  or  he  would  run  one  of  us  into  the  Bo- 
dy :  So  we  went  on,  and  at  the  lower  End  of  Lei- 
cefter-fields we  fet  him  down  ;  and  the  other  two 
Gentlemen,    my  Lord  Warwick,    and  my  I,ord 
Mohun,  were  there  fet  down,  and  went  lovingly 
together,  for  any  Thing  that  I  faw,  up  the  Pave- 
ment of  the  Square,  towards  the  upper  End  ;  and 
in  a  little  Time  we  heard  a  Noife  of  calling  for 
Chairs  towards  the  upper  End,  and  when  we  came 
there  with  the  Chair,  we  were  bid  to  lift  over  the 
Chair  within  the  Rails ;   and  when  we  faid  it  was 
hard  to  be  done,  they  infifled  upon  it,  and  we  did 
come  in  •,  and  when  we  came  there  we  faw  two 
Gentlemen  holding  up  Captain  Coote,  and  would 
have  had  us  taken  him  into  the  Chair  ;  we  faw 
there  was  a  great  deal  of  Blood,   but  I  never  heard 
how  it  came,  and  they  would  have  had  us  carri- 
ed him  to  a  French  Surgeon's,  and  proffer'd  any 
Money. 

Mr. 
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Mr.  Alt.  Gen.  My  Lord,  T  defire  to  know,  who 
they  v/ere  that  defired  him  to  be  carried  to  the 
Surgeon. 

L.H.  St.  You  hear  the  Queftion,  What  fay  you  ? 

Grippes.  I  cannot  teli,  my  Lord-,  one  of  them 
had  fomething  of  Lace  upon  him,  but  it  was  fo 
dark  that  I  could  hardly  fee  my  Hand,  and  there- 
fore I  cannot  cell  who  they  were  -,  and  when 
there  was  an  Objeftion  made,  that  the  Chairs 
would  be  fpoiled,  they  faid.  We  need  not  que- 
ftion  our  Chair,  they  would  give  us  lOo/.  Secu- 
rity to  anfwer  any  Damages,  it  we  would  but 
carry  him  ;  fo  we  endeavoured  to  put  him  into  the 
Chair,  but  could  not  ;  and  fo  we  called  out  to 
the  Watch,  to  have  had  fome  help,  but  they  faid 
it  was  none  of  their  Ward,  and  fo  they  would  not 
come  to  us  •,  fo  the  Gentlemen  went  away,  and 
we  left  them,  and  went  and  called  a  Surgeon, 
who,  when  he  came,  faid,  he  was  a  dead  Man,  and 
we  were  fecured  till  the  next  Day. 

Mr.  Au.  Gen.  Pray,  my  Lord,  I  defire  he  may 
be  afked,  Were  there  not  other  Chairs  in  that 
Place  at  that  Time  .? 

Grippes.  There  was  one  in  the  Field  befides,  and 
no  more  that  I  could  fee,  they  all  went  away  but 
us  two. 

Mr.  Att.  Gen.  What  Diftance  of  Time  was  there 
between  their  fetting  down  in  Leicejler-Jields,  and 
their  calling  the  Chairs  again  ? 

Grippes.  Not  a  quarter  of  an  Hour. 

"Mr.  Att.  Gen.  What  became  of  the  three  Chairs 
that  paffed  by  you  in  St.  Martins-lane  ? 

Grippes.  They  got  before  us  •,  but  what  became 
of  them  afterwards  I  cannot  tell. 

Mr.  Att.  Gen.  Did  they  come  from  the  fame 
Place,  the  Tavern  in  the  Strand  that  you  were  at  ? 

Grippes.  Yes,  I  believe  they  did,  my  Lord,  for 
Captain  Goote  bid  us  follow  them,  and  threatened 
us  if  we  did  not  make  greater  hafte. 

Mr.'^tt.Gen.  Do  you  know  my  Lord  o^ Warwick  ? 

Grippes.  Yes,  he  had  whitifh  Cloaths  on,  and 
none  but  he  had  fuch  Cloaths  on  as  thofe  were. 

L.  H.  St.  Will  your  Lordfhip  alk  this  Witnefs 
any  Queftions  ? 

E.  of  Warwick.  My  Lord,  I  defire  he  may  be 
aflsied.  Whether  I  did  not  bid  him  flop  ?  and, 
whether  I  did  not  fiy,  they  fhould  not  go  to  quar- 
rel that  Night  ? 

Grippes.  Yes,  both  he  and  my  Lord  Mobun 
would  not  have  had  Captain  Goote  gone  any  where, 
but  home  to  his  Lodgings. 

Mr.  Att.  Gen.  My  Lord,  I  defire  to  know  of 
him,  direftly  and  downright.  Whether  my  Lord 
of  War-ivick  was  not  one  of  them  that  held  him 
when  he  was  within  the  Rails  in  the  Fields  ? 

Grippes.  No,  he  was  not,  he  was  neither  of  them, 
for  the  one  of  them  was  too  big  for  him,  and  the 
other  was  too  little  for  my  Lord  Mohun  ? 

Mr.  Att.  Gen.  Now  we  fhall  call  the  Chairman 
that  carried  the  Earl  of  Warwick  into  Leicefter- 
fcUs,  James  Crattle.     (He  wasfivorn.) 

Mr.  Att.  Gen.  Will  you  tell  my  Lords  what  you 
know  of  any  Perfon  that  you  carried  the  29th  or 
30th  o[0,lober  lafl,  from  the  Greyhound  Tavern  in 
the  Strand,  and  who  it  was,  and  whither  you  car- 
ried him  ? 

Grattle.  I  was  going  along  Cbaring-Grofs,  between 
One  and  Two  in  the  Morning  the  30th  of  OLlobcr 
laft,  and  I  heard  a  Chair  called  for  at  Locket's  at 
the  Do^  Tavern,  and  thither' I  and  my  Partner 
went,  and  we  took  up  the  Gentleman,  and  carried 
him  to  Lcicejhr-fields, 


Mr.  Att.  Gen.  Who  was  that  Gentleman  ? 
Grattle.     It  was  my  Lord  of  Warwick. 
Mr.  Att.  Gen.     What  Time  of  Night  do  you  fav 
it  was  ? 

Grattle.  ItwasaboutOneorTwo  in  the  Morning, 
Mr.  Alt.  Gen.  What  Day  of  the  Week  was  it  ? 
Grattle.  It  was  Saturday  Night  and  Sunday  Morn- 


ing. 


Mr.  Att.  Gen.     Whither  did  you  carry  him  ? 

Grattle.  Into  Green-ftreet,  towards  the  lower  end 
of  Leiceflo  -Iquare. 

Mr.  Att.  Gen.  What  Chairs  were  there  more 
there  ? 

Grattle.  Thei-e  was  one  that  Captain  Goote  was 
in,  and  another  that  my  Lord  Mohun  was  in,  and 
we  went  away  all  together. 

Mr.  Att.  Gen.  Were  there  no  other  Chairs  ? 

Grattle.  I  did  not  know  who  went  in  the  other 
Chairs,  but  there  were  three  other  Chairs  that 
palTed  by  us  at  Sr.  Martin' $-lane,  and  we  followed 
after  them  to  Leicefler-fields. 

Mr.  Att.  Gen.  Pray  what  became  of  you  after 
you  had  fct  down  your  Fare  ? 

Grattle.  We  were  difcharged  and  paid  i  the 
other  three  went  up  towards  my  Lord  of  LeiceJlcr'Sj 
but  we  were  coming  away,  and  in  a  little  Time 
we  heard  the  Noife  of  calling  Chairs,  Chairs,  again, 
and  there  were  two  Chairs  did  come  up,  ■T/jomas 
Browne's  and  ours  ;  my  Lord  of  Warwick  called 
our  Chair,  and  we  took  him  into  it,  and  he  bid  us 
carry  him  to  the  Bagnio  in  Long- Acre,  and  when 
we  came  there  we  knocked  at  the  Door,  and  his 
Hand  was  bloody,  and  he  afked  us  if  we  had  any 
Handkerchief  to  bind  up  his  Hand. 

Mr.  Att.  Gen.  Was  there  any  other  Chairs  at 
the  Door  of  the  Bagnio,  at  the  fame  Time  when 
you  came  there  ? 

Grattle.  Yes,  there  was  another  Chair  there  at 
the  Door  at  the  fame  Time,  and  we  fet  down  both 
together. 

Mr.  Att.  Gen.  Pray  whence  came  that  Chair  ? 

Crattle.     Indeed  I  do  not  know. 

Mr.  Att.  Gen.  Who  were  the  Chair-men  that 
carried  that  Chair  ? 

Grattle.  Indeed  my  Lord  Mohun,  and  my  Lord 
Warwick,  were  the  only  Perfons  that  I  knew  of  all 
the  Company. 

Mr.  Att.  Gen.  What  Sort  of  Gentleman  was  the 
other  that  went  out  of  the  other  Chair  into  the 
Houfe  ? 

Grattle.  He  was  a  pretty  tall  Man  ;  v/hen  he 
was  in  we  went  away  •,  I  only  can  fay  I  faw  my 
Lord  of  Warwick  go  into  the  Houfe. 

Mr.  Alt.  Gen.  Did  you  take  any  Notice  of  any 
Sword  that  my  Lord  of  Warwick  had  in  his  Hand 
at  that  Time  ? 

Grattle.  No,  I  cannot  fay  I  did  take  any  Notice 
of  any  Sword,  only  that  there  was  a  Handkerchief 
defired, 

Mr.  Att.  Gen.  Pray,  did  you  hear  no  Noife  at 
all  in  the  Field,  till  you  heard  Chairs  called  for 
again .'' 

Grattle.  No,  I  cannot  fay  I  heard  any  Noife  in 
the  Field. 

Mr.  Alt.  Gen.  Did  you  apprehend  there  was  any 
Fighting .' 

Grattle.  No,  I  knew  nothing  at  all  of  it,  but 
upon  the  calling  of  Chairs  again,  and  my  Lord 
Warwick  coming  along,  we  took  him  in,  ahd  he 
bid  us  go  to  the  Bagn'.o,  and  thither  we  went. 

Mr.  Att.  Gen.  My  Lord,  we  have  done  with  this 
Witnefs. 
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L.  H.  St.  My  Lord  J-Farwick,   will  you  ask  this 
Witnefs  any  Queftions  ? 

Earl  oiWarivick.  No,  my  Lord. 
Mr.  An.  Gen.  Then,  my  Lord,  our  next  Wit- 
nefs is  John  Gihfon^  he  was  another  of  thofe  Chair- 
men that  carried  my  Lord  of  IVarwick  to  the 
Bagnio  afterwards.  Pray  will  you  give  my  Lords 
an  Account  what  you  know,  who  you  carried  the 
29th  and  30th  of  Oclober  laft,  and  whither  you 
carried  them  ?     {who  was /worn.) 

Gibfon.  My  Lord,  I  was  at  Charing-Crofs  with 
my  Partner  the  29th  of  OBober  laft,  at  Night, 
and  about  One  or  Two  a  Clock  in  the  Morning 
Chairs  were  called  for  to  the  Greyhound  'Tavern  in 
the  Strand;  and  when  we  came  there,  my  Lord  of 
Warwick,  my  Lord  Mohiin,  and   Mr.  Coote,  got 
into  the  three  firft  Chairs,  and  we  got  my  Lord 
Warwick  into  our  Chair  ;  and  when  we  had  him 
there,'  we  were  bid  to  go  towards  Leicejler-fields, 
as  I  apprehended,  for  thither  the  Chairs  that  went 
firft  was  to  go  •,  and  indeed  my  Lord  Mohun,  and 
my  Lord  Warwick,  did  call  to  ftop  at  the  End  of 
St.  Martins-lane,  and  asked  Mr.  Coo/i?  whither  he 
was  going  ?  andhefaid  he  was  going  to  make  an 
End  of  the  Bufinefs,  and  they  faid  it  fliould  not 
be  to  Night  -,  but  prefently  after  three  other  Chairs 
coming  along,  and  pafllng  before  us,  the  Chair 
that  Captain  Coote  was  in,  was  bid  to  go  on,  and 
we  were  ordered  to  follow,  which  was  done  ac- 
cordingly -,  juft  at  the  Turning  of  Green-jlreet  v/e 
fet  down  our  three  Chairs,  and,  I  think,  juft  a- 
bout  the  Turning  of  Green-Jlreet  End  we  ftayed 
till  there  came  another  Chair  again,  and  we  and 
the  other  Chair,  upon  my 'L.ovd  Warwick's  coming 
into  us,  went  away  from  thence,  and  carried  him 
to  the  Bagnio  in  Long-acre. 

Mr.  Alt.  Gen.  You  talk  of  another  Chair,  pray, 
Whofe  Chair  was  that  ? 

Gibfon.  There  was  another  Chair  that  was  got 
there  juft  before  us,  but  indeed  I  do  not  know 
whofe  it  was,  nor  indeed  can  I  fay  who  it  was  that 
was  in  it ;  but  this  I  am  fure,  we  went  to  the  fame 
Place,  and  we  met  and  lit  juft  at  the  fame  Time, 
and  my  Lord  of  Warwick  asked  for  a  Handker- 
chief to  bind  about  his  Hand,  which  was  bloody, 
which  was  given  him. 

Mr.  Att.  Gen.  Did  you  not  know  who  was  in  the 
other  Chair  at  that  time  ? 

Gibfon.  No,  indeed,  I  did  not  know,  I  will  af- 
fure  you. 

Mr.  Att.  Gen.  Pray,  did  you  not  know  where 
that  other  Chair  took  the  other  Gentleman  up  ? 
Gibfon.  No,  indeed.  Sir,  I  did  not. 
Mr.  Att.  Gen.  Pray,  What  Time  of  the  Night 
was  it  ? 

Gibfon.  It  was  between  One  and  Two  of  the 
Clock  in  the  Morning, 

Mr.  Att.  Gen.  You  talk  of  his  Hand  being  hurt, 
and  that  he  called  for  a  Handkerchief.  Did  you 
fee  his  Hand  bleed  ?  and,  pray,  in  what  Nature 
was  his  Wound  ? 

Gibfon.  Mv  Lord,  all  I  can  fay  is,  there  was 
Blood,  and  he  wanted  a  Handkerchief,  and  had 
one,  for  he  faid  his  Hand  was  hurt,  but  in  truth 
I  did  not  take  any  Notice  what  that  Hurt  was,  I 
did  not  fee  it,  if  my  Partner  took  Notice  of  it,  fo, 
but  elfe  I  can  fay  nothing  to  i:,  but  the  Handker- 
chief was  afterwards  asked  again,  and  could  not 
be  had. 

L.  H.  St.  Would  my  Lord  ofPFarwick  ask  this 
Witnefs  any  Queftions  ? 

Ea.T\  oi  fVarwick.  No,  my  Lord. 


Mr.  Att.  Gen.  Then,  my  Lord,  our  next  Wit- 
nefles  are  Robert  Applegate,  and  Peter  Catro,  wiio 
will  give  your  Lordfhip  an  Account  who  they  car- 
ried at  this  tiniVe. 

L.  H.  St.  Whom  do  you  call  firft  ? 
Mr.  Att.  Gen.  Robert  Applegate.  (who  wasfworn.) 
L.  H.  St.  What  Queftions  do  you  ask  him,  Mr, 
Attorney  ? 

Mr.  Att.  Gen.  I  defire  that  he  would  acquaint 
your  Lordfhip,  what  he  knows  of  what  pafled  at 
the  Greyhound  Tavern  in  the  Strand  the  29th  of 
October  laft,  whom  he  carried,  and  whicher  he 
carried  them  ? 

Applegate.    My  Lord,    about   One  or  Two  a 
Clock  in  the   Morning,   a  Sunday  Mornino,  the 
29th  or  30th  of  Oolober  h^,  I  was  goino    home 
with  my  Partner  and  my  Chair,  and  1  heard  them 
calling  at  the  Greyhound  Tavern  in  the  Strand,  Mr. 
Locket's,  tor  Coaches  and  Chairs  ;   there  was  no 
Coach  to  be  had  chat  could  be  heard  of,  but  com- 
ing up  to  the  Door,   they   faid  they  wanted  fix 
Chairs,    and  when  we   were  there  at  the  Door, 
there  came  out  firft  my   Lord  Warwick,  Captain 
Coote,  and  my  Lord  Mohun  ;  Captain  Coote  got  in- 
to the  firft  Chair,  and  what  Diredions   he  o-ave 
them  I  cannot  tell  -,  my  Lord  of  Warwiik  got  in- 
to the  next  ;  and  into  ours,  which  was  the  Third, 
my  Lord  Mohun  came  in,  and  bid  us  take  him  up 
and  carry  him  towards  Wejlmiufier,  and  he  ordered 
us  to  follow  the  Chairs  before  :  Juft  as  they  turned 
at  St.  Mar  tin's- Lane,  my  Lord  Mohun  called  our, 
and  defired  to  ftop,  and  at  the  Crofs-Keys-Tavern 
Back-door,  all  the  three  Chairs  came  up  together, 
and  then  my  Lord  of  Warwick^  and  Captain  Coote^ 
and  my  Lord  Mohun  talked  together,  and  I  could 
hear  my  Lord  Mohun  and  my  Lord  of  Warwick  de- 
fire  Captain  Coote  to  defer  it,  and  put  it  by  till 
another  Day;  what  it  was,  indeed  I  cannot  tell: 
But  while  they  were  talking  there,  three  Chairs 
more  came  up  on  the  other  Side  of  the  Way,  and 
Captain  Coote  would  needs  go  forward,   and  my 
Lord  Mohun  and  my  Lord  of  Warwick  went  with 
him,  and  fo  they  were  all  fet  down  at  the  lower 
'End  of  Leicejler-ficlds  at  Green-fireet  End.     But  in 
Truth  I  did  not  fee  where  the  other  three  Chairs 
fet  down  thole  they  carried. 

Mr.  Att.  Gen.  What  then  happened  afterwards, 
can  you  tell  ? 

Applegate.  I  cannot  tell  whether  I  had  lighted 
my  Pipe,  or  juft  lighting  it,  when  I  heard  Chairs 
called  again  -,  upon  which  we  runup  with  ourChair 
towards  the  upper  End  of  the  Fields,  and  there  I 
did  fee  my  Lord  of  Warzviek  within  the  Rails,  who 
bid  us  put  over  our  Chair  into  the  Fields  ;  but  we 
told  him,  if  we  did,  we  could  not  get  it  over 
again,  and  fo  we  went  with  our  Chair  to  the  Cor- 
ner of  the  Fields,  and  when  we  came  there,  there 
came  out  Captain  French,  who  bid  us  open  our 
Chair,  and  let  him  in,  for  he  did  believe  he  was 
a  dead  Man  -,  and  upon  that  we  did  take  him  in, 
and  he  bid  us  carry  him  with  all  the  Speed  we 
could  to  the  Bagnio  in  Long-acre,  and  my  Lord  ot 
Warwick  got  into  another  Chair  behind  ;  fo  we 
went  to  Lo)ig-acre,  and  when  we  came  to  the  Door 
of  the  Bagnio,  and  Captain  French  cam  e  out  ot  ihe 
Chair,  he  was  io  weak  that  he  fell  down  upon  his 
Knees ;  and  when  he  came  out,  I  asked  who  iTiould 
pay  me,  and  defired  to  be  dilcharged  ;  and  the 
}i-i.v\  of  W\7rwick  faid,  Damn  ye,  call  for  your  AIc- 
ney  to  Morrow  ;  fo  they  both  went  in  at  the  Bagjiia 
Door  together. 

Afr 
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Mr.  Att.Gcn.  Pray,  who  called  for  the  Chair  firft, 
Captain  French,  or  my  Lord  of  I-Fat-ivkk,  in  the 
Fields  ? 

Applegate.  I  cannot  tell,  but  when  I  brought  up 
my  Chair,  I  firft  faw  my  Lord  oi Warwick,  and  he 
would  have  had  me  lifted  the  Chair  over  the  Rails, 
and  I  told  him  we  could  not  get  it  over  again, 
and  fo  went  up  to  the  upper  End  of  the  Fields. 

Mr.  Alt.  Gen.  If  you  firft  fpoke  with  my  Lord 
of  Wartvkk,  why  did  you  not  carry  my  Lord  of 
JVarii-ick  ? 

Applegaie.  Indeed  I  cannot  tell,  but  I  fuppofe  it 
was  becaufe  he  did  not  come  fo  foon  out  of  the 
Fields  as  Captain  French,  or  did  not  come  the  fame 
Way. 

Mr.  Alt.  Gen.  Pray,  do  you  remember  any 
Thing  that  happened  juft  at  their  carrying  Capt. 
French  away  ? 

Apflegate.  Before  he  went  into  the  Chair,  he  flop- 
ped, and  would  have  pulled  off  his  Cloaths,  but 
we  would  not  let  him. 

Mr.  Att.  Gen.  Did  you  fee  any  Sword  Captain 
French  had  ? 

Applegate.  I  did  fee  no  Sword  that  I  can  fay  di- 
reftly  was  a  Sword  ;  but  Captain  French  had  fome- 
thing  in  his  Hand,  but  what  it  was  I  cannot  tell. 

Mr.  Att.  Gen.  What  was  it  that  he  faid  to  you, 
when  he  firft  went  into  the  Chair  ? 

Applegate.  He  defired  to  be  carried  to  the  Bag- 
nio ;  for  he  laid  he  believ'd  he  was  a  dead  Man. 

Mr.  Alt.  Gen.  Pray,  Friend,  recolledl  yourfelf, 

if  you  heard  him  fay  any  Thing  at  all  when  he 

firft  went  into  the  Chair  at  the  Greyhound  Tavern.'' 

Applegate.  1  did  not  hear  him  mention  any  Thing 

at  all. 

Mr.  Att.  Gen.  Pray  what  did  you  hear  my  Lord 
of  fVarwick  fay  at  that  Time  ? 

Applegate.  Truly,  I  cannot  fay  I  heard  him  men- 
tion any  Thing  at  all  neither  •,  but  I  did  hear  my 
Lord  Mohun  fay,  when  he  could  not  prevail,  in 
St.  Martins-lane,  with  Captain  Coote  to  go  home, 
that  if  they  did  go  he  would  go  and  fee  it. 

Mr.  Au.  Gen.  If  they  did  go  ;  who  did  he  mean 
by  they  ? 

Applegate.  My  Lord  PFarwickznA.  Captain  Coote 
that  were  in  the  other  Chairs  ;  there  was  no  Body 
elfe  to  fpeak  to. 

Mr.  Att.  Gen.  Was  there  any  talk  of  Fighting 
or  Quarrelling  ? 

Applegate.  No  indeed,  I  do  not  know  of  any 
Difference  there  was  between  them. 

L.  H.  St.  My  Lord  IVarwick,  Will  your  Lord- 
fliip  afk  this  Witnefs  any  Queftions  ? 

Earl  oi  H'arijjick.  My  Lord,  Idefirehemay  be 
afked.  Whether  I  did  not  endeavour  to  put  off  the 
going  into  Leicefter-fields,  and  to  have  all  Things 
let  alone  till  to  Morrow. 

Applegate.  My  Lord,  I  cannot  fay  any  Thing  of 
that ;  but  I  did  hear  my  Lord  Mohun  beg  heartily 
of  Captain  Coote  to  go  home,  and  let  the  Bufinefs 
alone  till  another  Time  -,  and  indeed  I  think,  I  ne- 
ver heard  a  Man  beg  more  heartily  for  an  Alms 
at  a  Door,  than  he  did,  that  they  might  not  go  in- 
to the  Fields  then  ;  but  I  cannot  fay  that  I  heard  any 
Thingthat  my  h-ovi^oi  Warwick  faid  about  it. 

L.  H.  St.  Will  your  Lordfhip  afk  him  any 
other  Queftions  ? 

'E.3.\\  oi  IVarwick.  No,  my  Lord.       '     ,,\',,'^^ 
L.  H.  St.   Did  my  Lord  o{  Warwick  exprefs  ahy 
Inclination  to  go  on  ? 

Applegate.  Indeed  I  knpw  not  any  Thing  one 
Way  or  other. 
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L.  Jeffre-js.  My  Lords,  if  I  am  notmiftaken,  he 
did  fay,  that  he  did  not  fee  any  Thing  of  Inclina- 
tion in  my  Lord  of  IFarwick  to  go  on  -,  but  I  de- 
fire,  if  your  Lordlhipspleafe,  that  he  may  be  afked 
this  Queftion,  Whether  he  did  fee  any  Thing  in 
my  Lord  of  JFarwick  that  fhewed  any  Inclination 
to  the  contrary. 

Applegate.  All  that  I  can  fay  is,  I  heard  my  Lord 
Mohun  fay.  Pray  let's  go  home  and  lie  al!  toge- 
ther, and  let  us  put  off  this  Bufinefs  to  another 
Time  ;  but  indeed  I  do  not  remember  that  my 
Lord  of  Warwick  faid  one  Word  of  going  any  Way 
backward  or  forward. 

Mr.  Att.  Gen.  Pray,  who  did  my  Lord  Mohtiii 
fpeak  thefe  Words  to  ? 

Applegate.  My  Lord  Mohun  fpoke  them  to  my 
Lord  of /i^^r:y;V^  and  Captain  Cocte,   both. 

L.  H.  St.  Mr.  Attorney,  who  is  your  next  Wit- 
nefs ? 

Mr.  Att.  Gen.  Peter  Catro.  {Who  was  [worn.) 
L.  H.  St.  What  do  you  afk  him,  Sir  ? 
Mr.  Att.  Gen.  He  was  the  other  Cha;r-man  that 
carried  my  Lord  Mohun  ;  Pray,  will  you  give  my 
Lords  an  Account  what  you  know  paffed  at  the 
Time  when  you  carried  my  Lord  Mohun  to  Ld- 
cejler-fields  ? 

Catro.  land  my  Fellow  carried  my  Lord  Mohun 
from  the  Greyhound  Tavern  in  the  Strand,  till  we 
came  to  the  Turning  up  of  St.  Martins-  lane,  where 
my  Lord  Mohun  defired  that  our  three  Chairs 
might  ftop,  and  that  they  might  go  down  to  Wefi- 
fninjler,  and  that  my  Lord  Warwick  and  Capt.  Coo/5 
would  go  thither,  and  he  would  wait  upon  them  to 
their  Lodging  j  Capz.  Coote  made  Anfwer  again 
fomething,  but  what  I  cannot  tell,  and  his  Chair 
went  on  ;  and  my  Lord  Mohun  did  fay,  if  they 
went  forward,  he  would  follow  them,  and  fee  whac 
would  come  of  it. 

,  Mr.  Att.  Gen.  What  did  you  fee  happen  while 
you  were  in  St.  Martins-lane  ? 

Catro.  There  were  other  three  Chairs  that  went 
by  while  we  ftood  at  the  Crofs-Kep  Tavern  Door, 
and  Captain  Coote's  Chair  going  forvv-ard,  we  fol- 
lowed and  went  to  the  End  of  Lsicejler-f.elds,  at 
Green-Jlreet  End  v  and  there  all  three  Went  out  of 
their  Chairs  and  walked  up  the  paved  Stones  of 
the  Square  ;  my  Lord  of  JFarwick  afked  m.y  Lord 
Mohun  if  he  had  any  Silver,  and  three  Shillings 
were  given  for  the  three  Chairs,  and  they  went 
from  us,  and  bid  us  go  about  our  Bufinefs  ;  and  in 
a  little  while  after  we  heard  a  Noife  from  the  up- 
per End  of  the  Fields,  calling  Chairs,  again. 

Mr.  Att.  Gen.  Did  you  obferve  any  Thing  of 
Quarrel  or  Difference  between  them,  or  any  clalh- 
ing  of  Swords  ? 

Catro.  Indeed  I  heard  nothing  of  any  Quarrel, 
for  we  were  at  the  lower  "End  of  the  Square,  at 
Green-ftreet  End  ;  and  when  we  heard  them  call 
for  Chairs  again,  we  went  up  towards  the  upper 
End  of  the  Fields  ;  and  when  we  came  there,  we 
heard  one  bid  us  bring  up  the  Chair  over  the  Rails. 
Mr.  Att.  Gen.  Who  was  that  ? 
Catro.  Indeed,  my  Lord,  I  cannot  tell,  for  I  was 
behind  the  Chair,  and  could  not  fee  who  it  was  ; 
but  we  faying  that  we  could  not  get  it  over  again 
if  we  did,  we  went  up  to  the  upper  End  of  the 
Fields,  and  there  was  Captain  F'-cnch,  I  think  it 
was,  for  I  did  not  perfectly  fee  him,  being  at  the 
hind-part  of  the  Chair  ;  and  we  went  on  to  the 
Bagnio  in  Lor.?^-Acre  ;  and  I  did  fee  m.y  Lord  IFar- 
wick  come  out  of  his  Chair  at  the  Bagnio  Door, 
for  there  they  were  fet  down. 
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Mr.  Jit.  Gi'fi.  You  fay  you  faw  my  hordoflVar- 

•wick  at  the  Bagnio  Door  ;  Did  you  lee  any  Sword 

as  my  Lord  oi  I'f^af'u.nck  had,  or  Captain  French  ? 

Cairo.  No,  I  did  not  fee  any  Sword  at  all  of 

either  of  them. 

Ivlr.  An.  Gen.  What  do  you  know  of  Captain 
French  his  declaring  he  was  wounded  ? 

Cairo.  I  think  it  was  either  when  he  went  into 
the  Chair,  or  in  Nc'ivporl-ftreet  End,  he  called  out 
to  have  the  Chair  opened  ;  for,  fays  he,  I  think  I 
am  a  dead  Man,  and  would  have  pulled  off  his 
Cloaths  ;  and  when  we  were  at  the  Bagnio  Door,  we 
tarried  a  pretty  while  till  they  got  them  up  to 
let  them  in  -,  and  afking  if  we  fliould  wait,  my 
Lord  of  IFarzvick  bid  us  come  to  that  Houfe  to 
y  Morrow  Morning  for  our  Money  ;  and  they  went 
in  together  into  the  Houfe,  bu:  I  never  heard  any 
one  Word  of  Quarrel  or  Diffiitisfaftion  pafTed  be- 
tween them. 

Mr.  All.  Gen.  This  Witnefs  fpeaks  to  the  fame 
Purpofe  as  the  other  did  ■,  and  I  think  we  need  not 
trouble  your  Lordfliip  any  further  as  to  that. 

L.  H.  St.  Would  my  Lord  oUVarwick  ^^ik  him 
any  Queflions  ? 

E.  oUVarivick.  No,  my  Lord. 
Mr.  Alt.  Gen.   Then  our  next  Witnefs  is  one 
John  Pabner.     {Who  was  fworn.) 

Mr.  Alt.  Gen.  Pray,  will  you  give  my  Lords  an 
Account,  who  it  was  you  did  carry  in  your  Chair 
the  29th  or  3othof  Oi-'/^^^tT  lafl,  and  whither  you 
carried  him  ? 

Pahner.  About  one  a  Clock  in  the  Morning, 
the  30th  of  Ocloher,  we  were  called  to  the  Grey- 
hound Tavern  in  the  Strand  to  Mr.  Locket'' s,  and 
there  we  took  up  a  Gentleman,  one  Captain 
French, 

Mr.  Att.  Gen.  Whither  did  you  carry  him  ? 
Palmer,  He  bid  us  go  to  Leicefier-fields, 
Mr.  Alt.  Gen.  What  did  he  particularly  fay  to 
you  ^ 

Pahner.  There  were  three  other  Chairs  that 
were  juft  gone  before  from  the  fame  Door,  and  he 
bid  us  get  before  all  thofe  Chairs  ;  and  juft  as  we 
came  to  St.  Marlins-lane  End,  we  faw  there  were 
three  other  Chairs  fet  down  before  us  over-againit 
the  Crofs-Keys  Tavern  Back-door. 

Mr.  At.  Gen.  Well,  what  did  you  do  then  ? 
Palmer.  So  we  went  before,  according  as  we 
v/ere  bid,  unto  Leicefter-fields,  and  at  the  upper 
•  End  of  the  Fiekis,  by  Leicejler-boufe,  we  opened  the 
Door,  and  Captain  ivifwi/j  came  oUf,  and  he  gave 
us  a  Shilling,  and  we  went  away  about  our  Bufi- 
nefs. 

Mr.  Att.  Gen.  Were  there  any  more  Chairs  there 
that  went  with  you  ? 

Pahner.  There  were  two  more  Chairs  that  fet, 
down  two  other  Gentlemen  by  Leicejler-hoiife,  and 
we  came  away  when  we  were  paid  ;  that  is  all  I 
know. 

Mr.  Alt.  Gen.  Did  you  fee  any  othef  Chairs  be- 
fides  your  three  when  you  came  down  again,  or 
any  other  Gentlemen  ? 

Pahner.  We  did  fee  fome  Gentlemen  walkina; 
up  about  the  Middle  of  the  Square  when  we  came 
down,  but  we  made  what  Hafte  we  could  away 
home,  it  being  late,  and  Sunday  Morning. 

Mr.  Att.  Gen.  Did  you  obferve  any  Fighting 
when  you  were  in  the  Field  ? 

Pahner.  ]  did  not  hear  or  difcern  any  Fighting 
while  I  was  there. 

Mr.  Att.  Gen.  Did  you  hear  of  any  Quarrel,  or 
any  Thing  between  any  of  them,  and  whom  be- 
fore .-' 


Palmer.  No,  I  did  not  know  of  any  Qiiarrei, 
or  hear  of  any  Thing  at  all,  I  do  afllire-you. 

Mr.  Alt.  Gen.  All  that  he  fays  then,  my  Lord,  is. 
That  he  carried  Captain  ir^«(rii  to  the  upper  End  or 
Leicefier-fields,  and  there  he  left  him. 

L.  H.  St.  Would  my  Lord  IFanvjck  afk  this 
Wicnefs  any  Queftions  ? 

E.  of  fVarzvick.  I  defire  he  may  be  af/ed,  whe- 
ther he  knows  who  were  in  the  Chairs  that  were  in 
St.  Martins-lane,  when  they  palled  by  ? 

L.  H.  St.  You  hear  the  Queftion,  What  fay 
you  ro  it  ? 

Pahner.  There  were  theee  Chairs,  but  who  they 
were  that  were  in  them  I  cannot  tell  diredtly  •,  but 
as  they  fiid,  when  they  fet  them  down  at  Leice;Jer- 
fields,  they  were  my  Lord  Warwick,  my  Lord  AIo- 
ht'.n,  and  Mr.  Coote. 

Mr.  Alt.  Gen.  Who  was  it  that  faid  fo  ? 
Palmer.  Some  of  the  other  Chair- men  when  I 
came  by. 

L.  H.  St.  Mr.  Attorney,  who  is  your  next  Wit- 
nefs ? 

Mr.  Alt,  Gen.  We  fhall  call  next  the  Chair-men 
that  carried  Mr.  Dockwra  and  Mr.  James:  Call 
Jack/on  the  Chair-man.  {JVhowas  fivoru.) 

Mr.  Att.  Gen.  This  Man  carried  Captain  James: 
Pray  acquaint  my  Lords,  who  you  did  take  up  ac 
Locket''?,  in  the  Strand  on  the  29th  or  30th  of  Offo- 
ber  lafl-,  and  whither  you  carried  him. 

Jackfon.  I  carried  Captain  James  from  Locket's 
in  the  Strand  into  Leicefier-fields. 

Mr.  Alt.  Gen.  How  many  Chairs  were  you  that 
went  ? 

Jackfim.  There  were  two  more  that  went  when 
I  went,  there  were  fix  in  all  that  took  up  Gentle- 
men there,  and  we  were  the  lafl  but  one. 

Mr.  Alt.  Gen. .Ca.n  you  tell  Who  were  in  the  other 
three  firfl  Chairs  ? 

Jackfion,  I  do  not  know  who  v^ere  in  the  other 
Chairs,  but  I  heard  my  Y^oxd  Mohun  at  the  Door 
of  the  Houfe  defire.  That  the  Bufinefs  might  be 
deferred  till  to  Morrow  Morning  :  There  were  fix 
Gentlemen  at  the  Door,  but  truly  wto  they  all 
were  I  cannot  tell. 

"Mr.  AtL  Gen.  Who  did  my  Lord  Mofjun  fpakc 
that  to  ? 

Jackfion.     Indeed,  I  do  not  know  who  he  fpoke 

it  to.  ■       -  ■''     ;       -^  ,■;"■■-    ■!    • 

Mr.  Alt.  Gen.  What  Anfwer  was  made!  to  my 
Lord  Mohnn  ?  '" 
,  7afi^;/.Truly,there  was  no  Anfwer  that  I  heard^ 
but  we  all  went  away  foon  after  that,  and  we 
were  bid  to  gp  to  Leicefiter-fields  to  follow  the  other 
Chairs,  and  when  we  came  to  the  other  End  of 
Leicefier-fields,  wc  fet  down  Captain  James  by  the 
Standard  Tavern,  and  he  gave  us  a  Shilling,  and 
bid  us  go  our  Ways  ;  fo  we  went  our  Way,  and  I 
heard  nothing' afterwards,  but  came  away  down 
the  Fields,  and  there  were  three  Chairs  that  ftood 
at  the  Bottom  of  the  Fields  -,  and  we  afked  them, 
wh^t  they  flayed  there  for  ?  And  they  faid,  To 
fill  a  Pipe  of  Tobacco  :  And  prefently  after,  we 
heard  call  Chairs  again  -,  but  it  was  late,  and  it 
■wa.s  Sunday  Morning,  and  my  Partner  faid,  Let  us 
go  away  home,  and  we  did  fo,  we  went  diredly 
home. 

Mr.  Alt.  Gen.     Did  you  carry  no  Body  back  ? 

Jackfon.     No,  we  carried  no  Body  back. 

Mr.  Att.  Gen.  My  Lord,  we  have  done  with 
this  Witnefs,  our  next  Witnefs  is  one  Richard  Ed- 
wards, and  he  was  one  of  the  Chairmen  that  car- 
ried Mr.  Dockwra.     (He  was  fworn.) 

Mr. 
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Mr.  Au.  Gen.  Pray  will  you  acquaint  my  Lords, 
Ys^hether  you  carried  any  Body  from  Lockeit's  the 
29th  of  O^obc'r,  and  who  ic  w^s,  and  whither  you 
carried  him  ? 

E.kvards.  I  do  not  know  wiio  I  carried,  but  they 
were  calling  Coaches  at  the  Greyhound  Tavern  in 
zke  Strand,  and  no  Coaches  coming,  they  called 
for  Chairs,  and  fo  our  Chair  was  brought  up. 

yir.  Att.Gen.  Vv/'hen  you  came  there,  who  did 
you  fee  there  ? 

Edwards.  Indeed  I  did  not  know  my  Lord  of 
IFarzi'ick,  nor  my  Lord  Mohun,  nor  any  of 
them. 

Mr,  At:.  Gen.  Well,  What  do  you  know  ?  Tell 
my  Lords  what  happened. 

Edivards.  When  we  were  there,  there  went  two 
into  two  Chairs  •,  and  my  Ljord  Mo/nm  faid,  or  ano- 
ther Gentleman,  I  cannot  tell  which,  that  the 
Chairs  fhouldnot  go  away,  that  they  would  kill  any 
Man  that  fnould  go  away  -,  and  they  went  out  of 
the  Chairs,  and  went  into  the  Houfe  again. 

Mr.  An.  Gen.  And  what  happened  after  they 
went  into  the  Houfe  again  ? 

Edivards.  After  they  went  out  of  the  Chairs  in- 
to the  Ploufe  again,  as  I  was  told,  my  Lord  of 
JVarivick,  my  Lord  Mohun,  and  Mr.  Coote,  went 
into  three  Chairs,  and  went  away  from  the  Door  •, 
and  there  were  three  Chairs  of  us  that  went  laft. 

Mr.  Alt.  Gen.  Whither  did  you  go  with  your 
Chair  ? 

Ed'u.-ards.  We  went  to  the  Standard  Tavern  at 
the  End  of  Leicejler-ftelds,  and  when  we  came  to 
the  Tavern  Door,  we  asked  him  if  we  fhould 
knock  at  the  Door  -,  he  laid  no,  but  he  gave  us  a 
Shilling,  and  bid  us  go  about  our  Bufinefs ;  and 
fo  we  did,  for  we  went  fheeraway  to  Charing-Crofs. 
Mr.  Alt.  Gen.  Pray  can  you  tell  who  were  in  the 
other  Chairs  ? 

Edwards.  Truly  I  cannot  tell  any  Man  that  was 
in  oor  three  Chairs,  for  I  was  the  hind-Chairman, 
and  did  not  know  any  of  them. 

Mr.  Alt.  Gen.  My  Lord,  I  defiretoknow  what 
he  means  by  hind-Chairman. 

Ed'ivards.  My  Lord,  ours  was  the  laft  Chair 
that  went  to  Leicejler-felds,  and  I  was  behind  the 
Chair,  and  never  could  fee  any  of  them,  it  being 
fo  very  dark  after  they  took  the  Chairs,  till  we 
came  to  Charing-Crofs,  at  St.  Marlins-lane ;  and 
then  I  could  not  fee  who  the  particular  Perfons 
were  that  were  in  the  Chairs  ;  nor  indeed,  whofe 
the  Chairs  were  that  carried  them. 
Mr.  Alt.  Gen.  What  Hour  was  it  ? 
Edwards.  It  was  very  late,  between  one  and 
two  in  the  Morning  -,  it  was  paft  one  before  we 
were  called  out. 

Mr.  Alt.  Gen.  You  fay  you  went  to  the  upper 
End  of  Leicefter-fields,  with  two  other  Chairs ; 
Pray  did  you  fee  any  other  Chairs  afterwards,  and 
where  ? 

Edwards.  We  faw  three  Chairs  at  the  lower  End 
oflhe  Square,  as  we  came  down  by  Green-jlreet 
End,  and  we  asked  them.  What  they  flay'd 
there  for,  and  they  faid,  to  light  a  Pipe  of  To- 
bacco. 

Mr.  ////.  Gen.  Pray,  Who  had  been  carried  in 
thofe  Chairs,  Can  you  tell  .? 

Edwards.  I  did  not  fee  them  fet  down  any  Body, 
and  I  cannot  cell  who  they  carried  -,  and  as  for  the 
Perfon  that  we  carried,  I  did  not  fo  much  as  fee 
him  to  know  him,  nor  know  who  he  was ;  but  we 
went  away  as  Toon  as  ever  we  were  paid. 

Mr.  All.  C  ,',-.  I  h.w:  one  Queftion  more  to  ask 
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you;  you  fay.  That  my  Lord  of /F^rwjV^  at  th 
Tavern  Door  bid  you  ftay,  and  that  none  fhouhl 
go  away,  and  fwore  he  would  run  any  Man  through 
that  fhould  go  away  ? 

Edwards.  It  was  my  Lord  Mohun  %  and  then 
two  that  had  gone  into  the  Chairs,  went  into  the 
Houfe  again. 

Mr.  Alt.  Gen.  Did  not  you  lay,  that  there  was 
fome  Talk  of  going  to  IFeftminjler  ? 

Edwards.  My  Lord  Mohun  did  talk  of  going  to 
Weftminfter,  when  they  went  into  the  Chairs  the 
fecond  time  ;  and  I  think  I  heard  Mr.  Coote  fay,  he 
would  make  an  end  of  it  then,  and  he  would  kill 
any  Man  that  would  not  go  forwards  to  Leicefter- 
fields. 

L.  H.  St.  My  Lord  JVarwick,  will  you  ask  this 
Witnefs  any  m.ore  Queftions  ? 
Earl  of  Warwick.  No,  my  Lord. 
L.  H.  St.  Mr.  Attorney,    have  you  any  more 
Evidence  to  call  ? 

_  Mr.  Alt.  Gen.  My  Lord,  the  next  Piece  of  E- 
vidence  that  we  fhall  apply  our  felves  to,  will  be 
to  what  happened  at  the  Bagnio  in  Long-acre,  after 
my  Lord  Warwick  and  Captain  French  came  there : 
And  the  Witnefs  that  we  {hall  call  is  Pomfret,  and 
he  is  a  Servant  at  the  Bagnio  in  Long-acre,  and  he 
will  acquaint  your  Lordfhips  who  came  thither 
the  30th  of  Oiloher  laft,  and  what  happened 
there, 

L.  H.  St.  What  is  his  Name  ? 
Mr.  Alt.  Gen.  Henr-j  Pomfret. 
L.  H.  St.  Is  he  fworn  ? 
Mr.  Alt.  Gen.  Yes,  my  Lord, 
L.  H.  St.  What  is  it  that  you  examine  him  a- 
bout?  What  Queftions  do  you  ask  him,  Mr.  At- 
torney ^ 

Mr.  All.  Gen.  Who  came  to  hisMafter's  Houfe  ; 
and  at  what  Time  they  came. 

Pomfret.  My  Lord,  on5z/K(i^y  the  30th  ofOJ7i3- 
her\2&.,  between  Two  and  Three  in  the  Morning, 
there  came  to  my  Matter's  Door  the  Earl  o'i  War- 
wick, and  knocked  at  the  Door,  and  there  was 
Captain  French  with  him  ;  and  when  they  were  let 
in,  my  Lord  of  Warwick  told  me  that  Captain 
French  was  wounded,  and  he  himfelf  had  a  Wound, 
and  he  defired  that  my  Matter  might  be  called  up 
for  to  drefs  the  Wounds  ;  efpecially,  becaufe  Cap- 
tain French  was  very  much  wounded,  which  ac- 
cordingly was  done  in  about  a  quarter  of  an  Hour 
after  they  were  brought  in. 

Mr.  Alt.  Gen.  Did  he  defire  to  be  concealed 
when  he  was  come  in  ? 

L.  H.  St.  Of  whom  do  you  fpeak,  Mr.  Attor- 
ney ? 

Mr.  An.  Gen.   My  Lord  of  Warwick. 
Pomfret.  He  did  defire,  that  if  any  Body  asked 
for  him,  it  fhould  be  faid  he  was  not  there. 

Mr.  Alt.  Gen.  Pray  in  what  Condition  did  my 
Lord  of  Warwick  feem  to  be  in  at  that  Time  ? 

Poinfret.  He  feemed  to  be  very  much  concerneCi 
at  that  Time,  and  his  Right  Hand,  in  which  he 
had  his  Sword,  and  which  was  drawn,  was  very 
much  bloody. 

Mr.  Alt.  Gen.  Was  the  Sword  bloody  that  he 
had  in  his  Hand  ? 

Pomfret.  The  Blade  was  bloody  ;  but  whether 
it  was  all  over  bloody,  I  cannot  tell  ;  there  was 
befides  fome  Blood  upon  the  Shell  •,  ic  was  very 
near  all  over  bloody,   as  I  remember. 

Mr.  Alt.  Gen.  Pray,  Friend,  confider  what  you 
fwore  at  the  Coroner's  Inqueft  about  the  Blood  up- 
on the  Sword. 

X  2  Pomfret. 
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Pofnfret.  Indeed  I  cannot  fay  it  was  bloody  all 
aloncr  the  Blade  -,  but  there  was  Blood  upon  the 
Shell,  and  there  was  Blood  upon  the  Infide,  it  was 
fo  to  the  beft  of  my  Remembrance. 

Mr.  ^fl-  Gen.  What  Condition  was  Mr.  Frenches, 
Sword  in  ? 

Pomfret.  He  had  a  drawn  Sword  in  his  Hand, 
but  I  did  not  perceive  it  had  any  Blood  upon  it : 


It  was  a  large  Blade. 


Mr.  Alt.  Gen.  How  do  you  know  what  Sort  of 
Sword  Mr.  French''^  was,  and  in  what  Condition  it 
was  ? 

Pomfret.  He  defired  me  to  take  Notice  of  it 
next  Morning,  and  I  did  fo  ;  and  there  was  no 
Blood  upon  it. 

Mr.  -^itt.  Gen.  How  came  you  to  be  defired  to 
take  Notice  of  what  pafled  there  about  the 
Swords  ? 

Pomfret.  My  Lord,  there  was  three  of  them  the 
next  Day,  and  one,  it  was  faid,  was  Mr.  Coote's, 
and  another  of  them  was  my  Lord  of  Warwick's., 
which  I  do  believe  was  bloody  from  the  Point  ufSp 
v/ards,  very  near-,  but  I  cannot diredtly  fay  but 
that  was  afterwards. 

Mr.  Att.  Gen.  Who  brought  in  that  Sword  that 
you  fay  was  Mr.  Coote's? 

Po?nfret.  To  the  beft  of  my  Remembrance  Cap- 
tain Dockzvra  brought  it  in;  it  was  almoft  half  an 
Hour  after  my  Lord  Warwick  and  Captain  French 
came  into  the  Houfe,  when  they  came  thither. 

Mr.  Alt.  Gen.  They,  Who  do  you  mean  ? 

Pomfret.  Captain  fames  and  he. 

Mr.  Ait.  Gen.  Were  they  let  in  prefently  ? 

Pomfret.  No,  my  Lord  of  ^^rwiV^  had  defired 
that  they  might  be  private  there  ;  but  when  they 
knocked  at  the  Door,  my  Lord  oi  Warwick  defired 
to  know  who  they  were  ;  and  when  it  was  under- 
ftood  that  they  were  Mr.  James  and  Mr.  Dockzvra^ 
they  were  let  in  by  my  Lord's  Order, 

Mr.  Att.  Gen.   Pray,    which  of  all  the  Four 
in  any  Sword  in  a  Scabbard  ? 

Pomfret.  It  was  Captain  Dockwra. 

Mr.  Att.  Gen.  Pray,  did  they  appear  to  be  all  of 
a  Party  ? 

Pomfret.  They  were  glad  to  fee  one  another  ; 
and  they  talked  a  pretty  while  together,  but  in- 
deed I  cannot  fay  I  heard  what  they  talked. 

Mr.  Att.  Gen.  Pray,  do  you  remember  my  Lord 
of  Warwick's  Sword,  and  what  there  was  upon 
k? 

Pomfret.  It  was  a  Steel  Sword,  Water-gilt,  and 
as  near  as  I  can  remember,  there  was  Blood  upon  it 
for  the  moft  Part  from  the  Point  upward. 

Mr.  Att.  Gen.  And  what  did  appear  upon  Mr. 
French's  Sword  ? 

Pomfret.  There  was  Water  and  Dirt,  but  there 
was  no  Blood  at  all. 

Ml",  ^'itt.  Ge>!.  How  long  did  they  ftay  there? 

Pomfret.  They  all  continued  about  half  an  Hour, 
and  then  v/cnt  away,  all  but  Mr.  French,  who  ftaid 
there. 

Mr.  Att.  Gen.  What  then  became  of  the  others  ? 

Pomfret.  Mr.  James,  Mr.  Dockwra,  and  my 
l^oxd  oi  Warwick,  went  away  •,  and  my  Lord  of 
Warwick  defired  particularly,  that  we  would  all 
take  Care  of  Mr.  French,  for  he  was  his  particular 
Friend ;  and  Mr.  French  continued  there  till  Sunday 
about  One  of  the  Clock. 

Mr.  yitt.  Gen.  Was  there  any  Difcourfe  at  that 
Time  about  Mr.  Coote  ? 

Pojnfret.  Not,  that  I  heard  of,  one  Word. 

Mr.  Att.  G(V/.Was  there  any  Notice  taken  of  any 
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Quarrel  that  happened  between  any  Body,  and 
who  ? 

Poinfret.  No,  indeed,  I  dj  ^  not  hear  them  take 
Notice  of  any  Quarrel  at  all  between  any  Body. 

Mr.  Att.  Gen.  You  fay  Mr.  French,  when  he  came 
into  your  Houfe,  was  wounded,  and  there  was 
Care  particularly  taken  of  him  bccaufe  he  was 
wounded. 

Pomfret.  Yes,  my  Lord  of  Warwick  defired  to 
take  Care  of  him. 

Mr.  Att.  Gen.  Then  pray,  was  there  no  Dif- 
courfe how  he  came  to  be  wounded  ? 

Pojnfret.  Indeed  I  do  not  know  how  he  came  to 
be  wounded  •,  nor  did  I  hear  one  Word  of  Dif- 
courfe about  it  •,  indeed  I  cannot  fay  any  Thing 
who  wounded  him. 

Mr.  Att.  Gen.  Pray  will  you  recoiled;  your  felf, 
and  tell  my  Lords  what  Sort  of  Handle  had  my 
Lord  oi Warwick's  Sword  when  you  law  it. 
Pomfret.  It  had  a  Steel  Handle. 
Mr.  Att.  Gen.  Pray  can  you  tell  whether  the 
Shell  was  open  or  clofe  ? 

Pomfret.  \  cannot  tell  juflly  ;  I  faw  it,  and  that 
was  all. 

Mr.  Att.  Gen.  If  I  apprehend  you,   you  fay  my 
Lord  had  a  Wound  in  his  Hand. 
Pofnfret.   Yes,  my  Lord,  he  had  fo. 
Mr.  Att.  Gen.  Prav,  in  what  Hand  was  it  that 
he  was  wounded  ? 

Po?nfret.  To  the  beft  of  my  Remembrance,  it 
was  in  his  Right  Hand. 

Mr.  Att.  Gen.  Pray  did  there  appear  much  Blood 
there  ? 

Pomfret.  Yes,  my  Lord,   indeed  there  did. 
Mr.  Serj.  Wright.  You   talk  of  Mr.  James  and 
Mr.  Dockwra's  Swords  ;  pray  in  what  Condition 
were  they  ? 

Pofnfret.  Mr.  Dockwra's  Sword  was  by  his  Side, 
and  not  drawn. 

Mr.  Serj.  Wright.  What  did  you  obfcrve  of  Cap- 
tain James's  Sword  ? 

Pofnfret.  His  Sword  was  naked,  and  he  had  loft 
his  Scabbard  ;  but  how  that  came  I  cannot  tell ; 
and  there  was  Dirt  on  one  Side  of  the  Sword  ;  and 
he  faid  he  had  left  his  Scabbard  behind  him. 

Mr.  Att.  Gen.  Was  there  any  Blood  upon  his 
Sword  ? 

Pofiifret.  No,  there  v/as  no  Blood  that  I  did  fee 
upon  it. 

Mr.  Att.  Gen.  Pray  did  you  fee  any  Blood  upon 
Mi\  Dockwra's  Sword  ? 

Potnfret.  No,  indeed,  I  did  not  fee  Mr.  Dockwra's, 
Sword,   it  was  in  the  Scabbard  by  his  Side. 

D.  oi  Leeds.  My  Lords,  there  has  been  Notice 
here  taken  of  feveral  Swords  that  this  Wicnefs 
faw  -,  and  he  takes  fo  fir  Notice  of  my  Lord  of 
Warwick'^  Sword,  that  he  tells  you  what  Sort  of 
Hilt  it  had,  and  how  it  vi^as  bloody  from  the  Point 
to  the  Hilt  -,  I  defire  he  would  give  you  an  Ac- 
count of  the  Length  and  Breadth  of  the  other 
Mens  Swords,  Mr.  French,  Mr.  Jafnes,  and  Mr. 
Dockwra's. 

L.  H.  St.  You  faid  juft  now,  that  you  took  No- 
tice of  iny  Lord  of  Warwick's  Sword,  that  it  was 
bloody  from  the  Point  to  the  Hilt ;  What  Sort  of 
Sword  was  it  ? 

Pomfret.  It  was  a  pretty  broad  Sword. 
L.  B.  St.   Did   you  take  Notice  of  the  other 
Swords,    what    Breadth   or    Length    they   Vyxrc 
of? 

Pomfret.  No,  my  Lord,  I  did  not, 
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Mr.  Att.  Gsn.  Which  was  that  Sword  chat  was 
dirty,  as  you  lay  ? 

Pomp-et.     That  was  Captain  French''^. 
Mr.  Alt.  Gen.     Was  that   a  broad   Sword  or 
not  .' 

Pomfret.     No,  it  was  not. 
Mr.  Alt.  Gen.     Pray  was  it  over  Night  or  next 
Morning  that  youfaw  the  Swords  ? 

Pomfret.  It  was  in  the  Morning  about  three  a 
Clock. 

Mr.  Att.  Gen.  What  Time  did  my  Lord  oUFar- 
zoick,  and  Mr.  James,  and  Mr.  Dockwra  go  away  ? 
Pomfret.  My  Lord  of  fFarzvick  and  they  were 
gonefcveral  Hours  before  Mr.  French  -,  and  to  the 
bell  of  my  Remembrance,  Mr.  James  broke  his 
Sword  upon  the  Floor  after  he  came  in. 

Mr.  Att.  Gen.  Pray,  what  Swords  were  there  in 
all  that  you  faw  there  .'' 

Pomfret.     There  was  Captain  French's,  Captain 

James's,    my  Lord  of  IVarivick's,   and  one  Mr. 

Coote's,  as  Mr.  French  {:iid  when  it  was  brought  in. 

L.  H.  St.     Have  you  done  with  this  Witnefs, 

Mr.  Attorney  ? 

Mr.  Att.  Gen.     Yes,  my  Lord,  we  have. 
L.  H.  St.     My  Lord  TVarzuick,  Will  you  alk 
him  any  Qi^ieftions  ?  '        ,   , 

'E.  oi  JVar'-xick.     No,  my  Lord. 
L.  H.  St.    Then,  Mr.  Attorney,  call  your  next 
Witnefs. 

Mr.  Att.  Gen.  Our  next  Witnefs  is  'Thomas  Good- 
all,  who  is  a  Servant  at  the  Bagnio  in  Long- Acre,  as 
well  as  this  Man  that  was  laft.  (Hewasfworn.) 

L.  II.  St.  What  Queftions  do  you  afk  him, 
Mr.  Attorney  ? 

Mr.  Jit.  Gen.  My  Lord,  I  defire  he  would  ac- 
quaint your  Lordfhips,  What  Time  it  was  my 
Lord  of  Warwick  and  Capt.  French  came  to  his 
Mafter's  Houfe  ? 

Goodall.  It  was  between  One  and  Two  of  the 
Clock  in  the  Morning. 

Mr.  Att.  Gen.  My  Lord,  I  defire  he  would  ac- 
quaint your  Lordfhips  what  he  faw  and  knows, 
that  pafled  at  that  Time  ? 

Goodall.  All  that  I  can  fay  is.  That  I  did  fee 
my  Lord  of  Warwick's  Sword  bloody,  and  it  was 
naked  in  his  Hand,  and  I  did  fee  a  Wound  on  his 
Hand  :  Indeed  I  did  not  fee  him  when  he  firfl 
came  in,  for  he  had  been  there  a  pretty  while  be- 
fore I  law  him. 

Mr.  Att.  Gen.  Pray,  in  what  Condition  was  my 
Lord  when  you  faw  him  ? 

Goodall.  He  had  his  Sword  in  one  Hand,  and  it 
was  bloody  at  the  Blade,  and  at  the  Hilt  •,  but 
whether  it  was  bloody  all  over,  indeed  I  did  not 
take  notice  of  it,  and  fo  cannot  give  an  Ac- 
count. 

Mr,  Att.  Gen.  Pray,  What  Sort  of  Sword  was 
it? 

Goodall.  Indeed  I  cannot  aive  an  Account  what 
Sort  of  Sword  it  was,  but  it  was  either  Steel  or 
Silver  gilt,  as  I  remember  •,  but  I  did  take  notice 
that  there  was  Blood  upon  the  Hilt,  that  is,  upon 
the  Shell. 

Mr.  A:t.  Gen.  Was  it  an  open  Shell,  or  a  clofe 
one  ? 

Goodall.     I  think  it  was  a  clofe  one, 
Mr.  Alt.  Gen.  Pray,  Did  my  Lord  of  Warwick 
give  any  Order  to  be  denied  in  the  Houfe,  or  for 
any  Concealment  there  ? 

Goodall.  Indeed  I  did  not  hear  of  any  Orders  gi- 
ven for  Concealing  of  any  Body  there  -,  but  my 
Lord  walk'd  up  and  down  very  much  con- 
cerned. 
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Mr.  A'.t.  Gen.    Did  not  Mr.  French  come  in  witli 
him  ?  ' 

Goodall.     I  do  believe  he  might  :    But  I  cnnnot 
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fay  I  faw  him  when  he  came  in. 

Mr.  Att.  Gen.  Can  you  tel!  wlien  Mr.  James 
and  Mr.  Dockwra  came  in:  How  long  was  that  af- 
ter my  Lord  ot  Warwick  was  there,  and  Mr. Fre;::h? 

Goodall.  To  the  bell  of  my  Remembrance  and 
Knowledge,  it  was  half  an  Hour  after  my  Lord 
of  Warwick  and  Mr.  French  came,  that  Mr.  Jam.es 
and  Mr.  Dockwra  came  :  I  am  fure  it  was  fo  before 
I  faw  them  in  the  Houfe  ;  but  indeed  I  cannot  fay 
diredly  when  they  came  in,  or  when  they  went 
out. 

Mr.  Att.  Gen.  Pray,  which  Hand  of  my  Lord 
of  War-wick  was  it  that  was  hurt,  the  Right  or  the 
Left .? 

Goodall.  Indeed,  I  cannot  pofitively  f?.y  ;  but 
I  think  it  was  the  Right  Hand. 

Mr.  Att.  Gen.You  talk  of  my  Lord  of  Warwick's 
Sword  ;  Did  you  take  any  notice  of  Mr.  French's 
Sword  ? 

Goodall.  No,  indeed;  I  wasbufy  about  the  Af- 
fairs of  the  Houfe  ;  I  did  fee  my  Lord  of  War- 
wick's Sword,  but  that  was  by  Chance,  and  it  was 
bloody  at  the  Hilt,  and  upon  the  Blade  •,  but 
whether  it  were  all  over  bloody,  indeed  1  cannot 
tell. 

Mr.  Alt.  Gen.  I  defire  toalK  him.  Whether  he 
can  tell  who  brought  in  Mr.  Coote's  Sword  thi- 
ther ? 

Goodall.     Indeed  I  cannot. 

L.  H.  St.  Mr.  Attorney  General,  H.ive  you 
any  more  Queflions  to  afk  him  ? 

Mr.  Alt.  Gen.     No,  my  Lord,  not  I. 

L.  H.  St.  My  Lord  Warwick,  Will  you  afk 
him  any  Queflions  ? 

Earl  of  Warwick.  No,  my  Lord. 

L.  H.  St.  Mr.  Attorney,  Who  is  your  next 
Witnefs  ? 

Mr.  ^//.  Gen.  My  Lord,  our  next  Witnefs  is 
Mrs.  A,  Goodall,  this  Man's  Wife,  {Who  was 
worn.) 

L.  H.  St.  What  Queflions  do  you  afk  this 
Gentlewoman  ? 

Mr.  Att.  Gen.  I  defire  that  fhe  would  acquaint 
your  Lordfhips,  Whether  fhe  was  at  the  Bagnio 
in  Long-Acre  when  my  Lord  of  Warwick  and  Cap- 
tain French  came  in  } 

A.  Goodall.  I  was  there  when  my  Lord  of  War- 
wick came  in. 

Mr.  Att.  Gen.     Was  Captain  French  with  him  ? 

A.  Goodall.  Yes,  Captain  French  was  with 
him. 

Mr.  Att.  Gen.  About  what  a  Clock  was  it  that 
they  came  there  ? 

A.  Goodall.  It  was  about  Two  a  Clock,  as  near 
as  I  can  remember. 

Mr.  Att.  Gen.  In  what  Condition  were  they  v/hen 
they  came  in,  pray  ? 

A.  Goodall.  Mr.  French  was  very  much  wound- 
ed. 

Mr.  Alt.  Gen.  Pray,  how  was  my  Lord  of 
Warwick  ? 

A.  Goodall.  My  Lord  had  his  Sword  in  his 
Hand,  and  it  w.as  very  bloody,  both  at  the  Plilt, 
and  upon  the  Blade. 

Mr.  Att.  Gen.  Did  you  obferve  any  Wound  that 
my  Lord  had  ? 

A.Gccdali.  I  think,  to  the  be!l  of  my  Remem.- 
brance,  my  Lord  had  his  Hand  wrapped  up  in  a 
Handkerchief,  which  was  bloody  ;  but  I  was  bufy 
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-        "         yix.Att.Gen.     Did  you  fee  any  Swords  ? 

Anf^.  Yes  •,  they  had  both  Swords  in  their 
Hands,  and  my  Lordof/FrtriwzV/^'s  Sword  was  very 
bloody. 


lip  and  down  in  the  Houfe,  and  I  cannot  fo  well 
tell  what  Hand  it  was  ;  I  was  indeed  up  and  down 
there  while  they  were  there. 

Mr.  Alt.  Gen.  Do  you  know  of  any  Orders  that 
were  f^iven  by  my  Lord  oi  JVarivick  to  be  conceal- 
ed while  he  was  there  ? 

A.  Goodall.  He  did  defire  the  Door  might  not 
be  opened  to  any  Body  that  afked  for  hmi,  and 
that  it  might  no:  be  faid  that  he  was  there  ;  and 
when  the  other  two  Gentlemen  came  to  the 
t)oor,  he  went  to  the  Door  himfelf,  and  when 
he  law  who  they  were,  he  ordered  them  to  be 
let  in. 

Mr.  Alt.  Gen.  What  was  the  Occafion  of  his 
going  to  the  Door  himfelf? 

//.  Goodall.  There  was  a  Knocking  at  the  Door, 
and  he  had  a  Mind  to  know  who  it  was ;  and  when 
it  did  appear  it  was  Mr.  James  and  Mr.  Dockwra,  he 
himfelf  ordered  them  to  be  let  in. 

Mr.  Alt.  Gen.  How  came  the  Door  to  be  open 
to  them  i* 

A.  Goodall.  Indeed  I  think  he  opened  it  him- 
felf. 


Mr.  Att.  Gen.  Well,  Sir,  when  they  came  into 
your  Houfe,  What  Diredlions  was  given  by  my 
Lord  fVarwick  ? 

Amy.  He  gave  D'redlions,  if  any  Body  fliould 
afk  for  him,  they  lliould  fay  he  was  not  there. 

Mr.  An.  Gen.  Did  any  Body  come  and  aflc  for 
him  ? 

Amy.  While  we  were  taking  Care  of  Mr.  French, 
and  drefiing  his  Wound,  there  were  fome  Per- 
fonscame  and  knocked  at  the  Door,  and  my  Lord 
of  ll-Wwick  did  order,  that  no  Body  fhould  be 
let  in  •,  but  he  himfelf  went  to  the  Door,  and 
when  he  found  that  it  was  Mr.  Dockwra  and 
Mr.  James,  my  Lord  ^Farzuick  ordered  that  they 
fhould  be  let  in. 

Mr.  Alt.  Gen.  Pray  tell  my  Lords  what  follow- 
ed after  that  ? 

Afnj,     After  we  had  drelTed  Mr.  French 

Mr.  Att.  Gen.  By  the  Way,  was  there  any  par- 


Mr.  ^tt.  Gen.  How  long  was  that  after  he  and    ticular  Diredions,  and  by  whom,  to  take  Care  of 

...r  'r^rrnrh  rnmp  in  ?  Mr.    French  ? 


Capr.  French  came  in  ? 
A.  Goodall.     It  was  about  half  an  Hour. 
Mr.  Att.  Gen.  When  they  firft  came  in,  What 
Pofture  were  they  in  ?  Had  they  any  Swords  in 
their  Hands .'' 

A.  Goodall.  I  did  not  pofitively  take  notice, 
whether  they  had  any  Swords  in  their  Hands,  nor 
what  they  had  when  they  came  in. 

Mr.  Att.  Gen.  What  became  of  them  after- 
wards ? 

A.  Goodall.  My  Lord  of  IFarwick,  Mr.  James, 
and  Mr.  Dockwra,  went  away  within  a  little  while, 
and  my  Lord  of  Warwick  ordered  particular  Care 
to  be  taken  of  Mr.  French,  as  his  Friend,  and  he 
was  put  to  Bed  after  his  Wounds  were  drefled  •, 
but  I  cannot  tell  what  afterwards  became  of  my 
Lord  JVarwick,  and  the  other  Gentlemen. 

Mr.  Att.  Gen.  i  think  you  were  faying,  that  my 
Lord  of  Warwick  was  wounded  in  the  Hand ;  which 
Hand  was  it  .''^ 

A.  Goodall.  I  cannot  pofitively  fay,  whether 
it  was  the  Right  or  the  Left. 

L.  //.  St.  Will  you  who  are  of  the  King's  Coun- 
fd,  afk  this  Witnefs  any  further  Queftions .? 

Mr.  Att.  Gen.  No,  my  Lord,  we  fliall  afl<  her 
no  other  Queftions. 

E.  of  Warwick.  No,  my  Lord,  nor  I. 
Mr.  Att.  Gen.  Then  our  next  Witnefs  is  Henry 
Amy,  who  is  a  Surgeon,  and  lives  at  the  Bagnio  in 
Long- Acre  ;  and  he  will  give  your  Lordfhip  an  Ac- 
count what  paffcd  within  his  Knowledge  at  this 
Time  within  his  Houfe,  and  who  came  thither 
wounded,  and  what  particular  Care  was  order- 
ed to  be  taken  of  Mr.  French,  and  by  whom. 

{Mr.  Amy  wasfworn.) 

Mr.  -^tl.  Gen.  I  defire  you  will  give  an  Account 
to  my  Lords  what  happened  at  your  Houfe  early 
in  the  Morning,  the  30th  oW^ober  laft. 

Amy.  The  30th  of  Ooiober  laft,  about  two  of 
the  Clock,  I  was  knock'd  up  out  of  my  Bed  to 
attend  two  Gentlemen,  my  Lord  Warwick  and  Cap- 
tain French,  who  came  then  into  my  Houfe. 

Mr.  Att.  Gen.     In  what  Condition  were  they  ? 

Amy.  They  were  both  wounded  ;  Mr.  French 
very  much,  and  my  Lord  of  Warwick  in  his 
Hand. 


Amy.  Yes,  my  Lord  IFarwick  defired  me  to 
take  Care  of  him,  as  his  particular  Friend. 

Mr.  Att.  Gen.  Well  then,  afeer  you  had  drelTed 
Mr.  French's  Wound,  what  happened  ^ 

Amy.    I  dreffed  my  Lord  Warwick'^  Wound. 
Mr.  Att.  Gen.     Pray ,    whereabouts  was    my 
Lord  of  Warwick's  Wound  ? 

Amy.  It  was  near  the  firft  Joint  of  his  Fore- 
finger. 

Mr.  Att.  Gen.  Pray  how  long  did  they  ftay 
there  ? 

Amy.  After  Mr.  Dockwra  and  Mr.  James  came 
in,  and  my  Lord's  Hand  was  dreffed,  they  flayed 
a  little  while,  and  they  three  went  away. 

Mr.  Att.  Gen.  What  was  faid  when  they  went 
away  ? 

Amy.  My  I-ord  qI  Warwick  defired  to  have  great 
Care  taken  of  Mr.  French  ;  and  they  faid.  Now  let 
us  go  away,  and  they  went  away. 

Mr.  Alt.  Gen.  Pray,  what  Time  did  they  ftay 
in  your  Houfe  ? 

Am^s-  When  they  went  away,  I  think  it  was 
about  half  an  Hour  after  they  firft  came  in. 

Mr.  Att.  Gen.    Did  you  take  notice  of  no  Sword 
but  my  Lord  of  Warwick's  ? 
Amy.     No,  not  then. 
Mr.  Att.  Gen.     Did  you  afterwards  ? 
A7ny.     Afterwards  in  the  Morning,  Mr.  French 
called  for  his  Sword,  and  I  looked  upon  it. 

Mr.  Att.  Gen.  Pray,  in  what  Condition  was 
his  Sword  ?  Was  it  bloody  ? 

Amy.  It  was  without  Blood,  only  a  little 
dirty. 

Mr.  Att.  Gen.  Pray,  Did  you  obferve  that 
they  talked  of  any  Quarrel  that  had  been  between 
Captain  French  and  my  Lord,  when  they  came 
in? 

Amy.     No. 

Mr.  Att.  Gen.     Did  you  afk  them  any  Quefti- 
ons about  it,  the  one  or  the  other  of  them  ? 
Amy.     No,  I  did  not. 

Mr.  Att.  Gen.     Did  you  hear  them  lay,    how 
they  came  by  their  Wounds  ? 
Amy.     No,  I  did  not. 

Mr.  Att.  Gen.     Did  you  hear  them  talk  of  any 
Body  being  killed,  particularly  Mr.  Cocte  ? 

Am';. 
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Ai)fj.  I  did  not  know  of  any  Body  being  killed 
till  next  Day. 

Mr.  An.  Gen.  Did  you  take  any  notice  o'ijamesh 
and  Dockwra\  Swords  ? 

Am'j.  Truly,  I  took  no  notice  of  any  Swords 
but  my  Lord  f-Farwick's,  while  my  Lord  IFarivick 
was  there  in  the  Houfe  ;  but  the  next  Morning 
Mr.  French  gave  me  his  Sword,  and  there  was  ano- 
ther Sword  there,  which  Mr,  French  told  me  was 
Capt.  Coote's  Sword. 

Mr.  ^li-  Gen.  When  was  that  ;  how  long  afcer 
tny  Lord  of  l-Farwiik^  and  James,  and  Dijck-u.ra, 
were  gone  away  ? 

Amy.     It  was  fome  Hours  after. 

Mr.  ^!l-  Gen.  When  did  you  hear  of  Mr.  Coote's 
being  killed  ? 

Amy.  About  nine  a  Clock  next  Morning  I  heard 
of  Mr.  Coote's  being  killed. 

Mr.  -^tt.  Gen.  Whom  did  you  hear  it  from  ? 

Amy.     From  Pornfret  my  Servant. 

Mr.  -^tt.  Gen.  Did  you  hear  no  Difcourfe  between 


Mr.  Att.  Gen.  This  Gentleman  will  acquaint 
your  Lordfliips  what  Difcourfe  paft  between  thele 
Gentlemen  the  next  Day  ;  pray  Sir,  acquaint  my 
Lords  what  you  heard  about  Mr.  Coote's  Death, 
and  when,  and  where. 

Capt.  Duck.  Early  in  the  Morning  I  was  told  of 
this  Accident. 

Mr.  Att.  Gen.  By  whom  ? 

Capt.  Buck.  One  of  the  Company,  I  cannot  tell 
who,  I  think  they  were  all  together  then,  my 
Lord  of  Warivick,  Captain  James,  Captain  Dock- 
zvra,  and  no  Body  elfe. 

Mr.  Att.  Gen.  What  was  their  Difcourfe  ? 

Capt.  Duck.  They  faid,  they  believed  Captaia 
Coote  was  killed. 

Mr.  -^tt.  Gen.  Did  they  tell  you  by  whom  ? 

Capt.  Duck.  By  Mr.  French,  every  Body  did  fay 
he  was  his  Adverfary. 

Mr.  Att.  Gen.  What  Account  was  given  of  the 
Aftion. 

Capt.  Duck.  They  fad  it  was  done  in  the  Dark, 


my  Lord  oiPFarwick,  Capt.  French,  Mr.  James  and     and  Capt.  French  was  his  Adverfary. 


Mr.  Dockzvra  about  it .'' 

Amy.     No,  I  did  not. 

Mr.  Att.  Gen.  Did  they  not  talk  how  thofe 
"Wounds  came  they  had,  nor  did  not  you  afk  who 
gave  them  r 

Amy.  No,  I  did  afk  no  Queftion  of  either  of 
them  :  And  in  half  an  Hour  after  they  came  in, 
my  Lord  of  fVarwick  and  the  other  two  Gentle- 
men went  away. 

Mr.  ^tt.  Gen.  When  they  left  French  there, 
what  Orders  were  left  about  him  ? 

Af?iy.  Only  to  take  care  of  him,  my  Lord  of 
JVarwick  defired  that. 

Mr.  Att.  Gen.  What  Reafon  did  my  Lord  give 
for  that  ? 

Amy.  I  heard  nothing  of  Reafon,  only  that  he 
was  his  particular  Friend. 

Mr.  yitt.  Gen.  Did  you  hear  them  talk  any 
Thing,  whither  they  would  go,  when  they  went 
away. 

Amy.  I  did  hear  fome  talk  about  e-oins;  into  the 
Country, 

Mr.  Att.  Gen.  Do  you  know  whither  they  went, 
when  they  went  away  from  your  Houfe  ?--  ■  • 

Amy.     No,   indeed,!,  did  not. 

Mr.  Att.  Gen.  My  Lord,  we  have  done  with 
him.  

L.H.St.  My  'Lor  A  Warwick,  Will  your  Lord- 
fliip  aflc  this  Witnefs  any  Quefiions. 

Earl  of  Warwick.  I  defire  to  have  him  afked, 
Whether  I  was  not  wounded  in  the  Hand, 

Amy.  His  Hand  was  very  bloody,  the  Handker- 
chief that  was  about  it  was  wet  with  the  Blood. 

Earl  of  Warwick.  I  defire  to  afk  Kim,  when  it 
was  that  he  faw  Capt.  Frenches  Sword  ? 

Amy.  It  was  not  before  the  Morning  j  it  was 
about  nine  a  Clock,  as  I  remember.         •   •' 

M.  kA  FSorm.  Before  this  Witneis  goes  away,  I 
defire  he  may  be  afked  one  Queflion,  Whether  he 
can  tell  the  Size  of  Mr.  French's  Sword, 

L.  H.  St.  Here  is  a  noble  Lord  that  defires  to 
know,  if  you  can  tell  about  Capt.  French's  Sword, 
what  fort  of  Sword  it  was.-* 

^my.  As  to  the  Blade,  it  was  a  middle-fiz'd 
Sword. 

M.  of  Florm.  Was  it  a  broad  Blade  or  no  ? 

Am^.  No,  my  Lord,  it  was  not  a  broad  Blade, 

L.  H.  St.  Mr,  Attorny,  Who  is  your  next  Wit- 
nefs ? 

Mr,  Alt.  Gen.  Capt.  Loftus  Duckinjield.  {JVho 
"WHS  fworn.) 


Mr.  Att.  Gen.  Was  there  any  iiotice  taken  of 
any  Duel  ? 

Capt.  Duck.  Yes,  there  was,  between  thofe  two, 
and  the  other  Perfons  on  both  Sides  -,  and  it  was 
faid  my  Lord  of  Wandck  was  Friend  to  Mr,  Coote, 
and  my  Lord  Mohun. 

Mr.  Att.  Gen.     Who  were  on  tlie  other  Side  ? 

Cape.  Duck.     Mr.  Dockwra  and  Mr.  James. 

Mr.  Att.  Gen.  Was  there  any  Difcourfe,  who 
actually  fought  .■" 

Capt,  Duck.  It  was  faid,  that  Captain  French 
fought  with  Captain  Coote,  as  they  believed,  and 
Mr.  James  with  my  Lord  of  Warzvick. 

Mr.  Att.  Gen.  Did  you  fee  my  Lord  of  Warwick's 
Sword  ? 

Capt.  Duck.  Some  Time  of  the  Day  I  did,  but 
I  cannot  tell  whether  it  was  in  the  Morning,  or 
no.  ■■  '-•  ' ' 

Mr.  Att.  Gen.  In  what  Condition  was  it,  was  it 
bloody,  or  not  ? 

Capt.  Duck.  It  was  a  Steel  Sword. 

Mr.  Att.  Gen.  How  long  did  they  flay  with 
you  ? 

C2.pt.  Duck.     About  half  an  Hour.  '  ' 

Mr.  Att.  Gen,  Did  they  come  publickly  ? 

Capt.  Duck.  We  went  away  in  a  Hackney  Coach, 
together, 

Mr.  Att.  Gen.  Pray,  what  Difcourfe  was  there 
about  confulting  to  go  into  the  Country  toge- 
ther ? 

Capt.  Duck.  That  might  be  difcourfed,  but  by 
whom  I  cannot  tell. 

'M.T.Att.  Gen..  Did  my  Lord  of  Warwick  talil  Icf 
going  into  the  Country  ? 

Capt.  Duck,  Whether  the  Company  talked  of 
it,  or  my  Lord  oi  Warwick  in  particular,  and  the 
reft  affented  to  it,  I  cannot  well  tell. 

Mr.  Att.  Gen.     Whither  did  they  go  ? 

Capt.  Duck.     I  cannot  diredlly  tell. 

Mr.  Att.  Gen.  What  Time  of  the  Day  was  it  ? 

Capt.  Duck,     ft  was  about  fix  of  the  Clock. 

Mr.  Att.  Gen.  Cannot  you  tell  whither  they 
went  ? 

Capt.  Duck.  Capr.  James,  and  Capt.  Dockwra 
went  to  the  Ship  and  CajVe  in  Cornhill  about  five  a 
Clock  or  fix,  as  near  as  I  can  remember. 

Mr.  Alt.  Gen.  Can  you  tell  what  Time  my 
Lord  of  JFarwick  went  away  ? 

Capt.  Duck.  No,  I  cannot  tell  what  Time  he 
went  aWay,  not  direftly.  '  '"  '• 

Mr. 
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Mr.  ^tt.  Gen.    Can  you  tdl  of  any  Agreement 
amongft  them,  whither  they  were  to  go  ? 
Capt.  Buck.     No,  I  cannot. 
Mr.  ^i(-  Gt^»-     What  Difcourfe  or  Concern  did 
you  obferve  paft  between  them,  concerning  Cap- 
tain Coote  ? 

Capt.  Duck.  My  Lord  oilFarwick  fliewed  a  great 
deal  of  Concern  for  his  Friend  Mr.  Coote. 

Mr.  Alt.  Gen.  Had  you  any  Notice  of  Mr.  Coote'5 
Death  amongll  you  ? 

Capt.  Duck.  We  had  Notice  before  we  went 
away,  but  I  cannot  tell  whether  it  was  before  my 
Lord  o^l-Farwick  was  gone. 

Mr.  Att.  Gen.  Was  it  after  the  Difcourfe  of  go- 
ing into  the  Country,  or  before  ? 

Capt.  Duck.  Indeed,  I  cannot  diredtly  fay 
when  it  was. 

Mr.  Jtt.  Gen.  Pray,  what  Reafon  was  there 
for  their  going  into  the  Country  before  he  was 
dead  ? 

Capt  Duck.     They  believed  he  was  dead. 
Mr.  Att.  Gen.     Cannot  you  tell  the  Reafon  why 
they  would  go  into  the  Country  ? 

Capt.  Duck.  No,  indeed,  I  cannot  tell  the 
Reafon. 

Mr.  Att.  Gen.     Did  you  obferve   my  Lord  of 
Warwick's,  Sword  ?  Was  there  any  Blood  upon  it  ? 
Capt.  Duck.     I  cannot  fay  his  Sword  was  bloody 
at  the   Point  ;    the  whole  Blade  and  Shell  was 
bloody  to  the  bell:  of  my  Remembrance.        ;   . 
Mr.  Att.  Gen.     What  Sort  of  Sword  was  it  ? 
Capt.  Duck.    It  was  a  pretty  broad  Blade,    a 
hollow  Blade,  and  a  hollow  open  Shell. 

Mr.  Att.  Gen.  Was  there  any  Difcourfe  con- 
cerning Capt.  French  ? 

Capt.  Duck.  Yes,  they  thought  he  was  very  ill 
wounded. 

Mr.  Att.  Gen.     Was  there  any,  and  what  Dif- 


Mr.  Att.  Gen.  Did  you  obferve  any  Defireto  be 
private  ? 

Witnefs.     No  indeed,  I  cannot  tell  that. 

Mr.  Att.  Gen.  How  long  did  they  continue 
there  ? 

IVitnefs.  About  fix  a  Clock  my  Lord  oUVur- 
wick,  and  Capt.  ya?nes,  and  Capt.  Dockwra,  and 
Captain  Duckinfield  went  away. 

Mr.  Att.  Gen.  Can  you  tell  who  went  with  my 
Lord  Warwick  ? 

Witnefs.  No  indeed,  I  cannot  tell  who  went 
with  my  Lord /^i^r-zyzV^;  there  came  in  a  Gentleman 
in  black,  whom  I  knew  to  be  my  Lord  of  JFar- 
wick's  Steward,  and  hecameand  fpokeibme  Words 
to  my  Lord  of  Warwick,  about  a  Quarter  of  an 
Hour  after  they  came  in,  and  then  they  went 
away,  for  after  that  I  did  not  hear  any  farther 
Dilcourfe. 

Mr.  Att.  Gen.  What  became  of  the  reft  of  the 
Company  ? 

Witnefs.  They  went  away  -,  I  do  not  know 
what  became  of  them,  nor  whither  they  went ; 
fome  of  them  went  in  and  out  of  one  Room  into 
another  feveral  Times,  two  or  three  Times,  and 


IVJy  Lord,  we  have  done  with  this 
Lord  Warwick,  Will  you  afk 


IS 


your 


next 


came  out  again. 

Mr.  Att.  Gen. 
Witnefs. 

L.  H.  St.    My 
him  any  Queftions  ? 

E.  ofWarw.     No,  my  Lord. 

L.  H.  St.     Mr.  Attorney,  who 
Witnefs  ? 

Mr.  Att.  Gen.  Mr.  Salmon  the  Surgeon,  who 
by  the  Coroner's  Order  fearched  the  Wound.  (Who 
was /worn.) 

Mr.  Att.  Gen.  Pray,  Sir,  was  you  ordered  by 
the  Coroner  to  view  the  Body  of  Mr.  Coote? 

Salm.     Yes,  I  was  ordered  by  the  Coroner  to 


courfe,  who  fhould  give  my  Lord  of  Warwick  his     infpeft  the  Body  of  Capt.  Coote,  and  to  give  the 


Wound  ? 

Capt.  Duck.  It  was  faid,  they  believed  Capt. 
James  gave  my  Lord  his  Wound. 

Mr.  Att.  Gen.  Pray,  was  there  any  Blood  upon 
Mr.  James's  Sword,  or  was  he  wounded  ? 

Capt.  Duck.  I  faw  no  Wound  upon  Capt.  James, 
that  I  know  of. 

L.  H.  St.  Do  you  believe  that  my  Lord  War- 
wick'sSword  was  bloodied  with  the'Hurt  of  his  own 
Hand,  or  any  orherwife  ? 

Capt.  Duck.  I  cannot  tell  ;  .it  was  a  Cutrfliell, 
and  the  Outfide  bloody  as  well  as  the  In. 

L.  H.  St.  My  Lord  Warwick,  Will  your  Lord- 
fhip  afk  this  Witnefs  any  Queftions  ?  ■  "> 

Earl  0^ Warwick.     No,  my  Lord. 

'\  H.  St.  Mr.  Attorney,  if  you  have  ^ny  other 
\^ai''  "    '  


tneffes,  pray  call  them. 


;"3r.!  •Qiilui 


'^nother  Witnefs  was  produced,    that  belonged  io  the 
Ship  and  Caftie  i«  Cornhill.  ,.,-:■(..  ;fjr,-. 

Mr.  Att.  Gen.  This  Man,  will  give  you  an  Ac- 
count what  pafTed  at  his  Houfe  at  that  Time,  and 
between  whom  ;  Pray  will  you  tell  my  Lords  who 
was  at  your  Houfe  the  30th  of  Ooiober  laft,  and 
what  paft  there  then  ? 

Witnefs.  My  Lord  of  Warwick,  Capt.  James,  and 
Captain  Dockwra ;  and  when  my  Lord  o(  Warwick 
came  in,  I  thought  my  Lord  was  in  a  very  great 
Concern,  and  called  for  Pen,  Ink,  and  Paper,  and 
I  feared  there  was  fome  Quarrel  in  hand,  but  they 
faid  no,  the  Quarrel  was  over,  and,  fays  my  Lord 
of  Warwick,  lam  afraid  poor  Coote  is  killed. 


Jury  an  Account  of  the  Nature  of  the  Wounds. 

Mr.  Att.  Gen.  Pray,  upon  the  View  of  the  Body, 
what  Wounds  had  he  i* 

Salm:  There  was  two  Wounds;  one  on  the 
Breaft  near  the  Collar-bone,  running  downwards 
very  deep. 

Mr.  Att.  Gen.  Pray,  what  Part  of  the  Breaft 
was  it,  and  how  deep  was  it  .'' 

Sahn.  It  was  on  the  left  Part  of  the  Breaft  near 
the  Collar-bone,  and  it  penetrated  four  or  five 
Inches. 

Mr.  Att.  Gen.     Can  you  guefs  at  what  Sort  of 
Sword  it  was  that  made  the  Wound  ? 
Salm.     No  indeed.  Sir,  I  cannot. 
Mr.  Att.  Gen.     Was  it  a  broad  Sword,  or  a  lit- 
tle Sword  ? 

;":  Sahn.     The  Orifice  was  about  the  length  of  half 
an  Inch,  and  about  the  depth  of  five  Inches. 

Mr.  Att.  Gen.     Was  that  made  with  a  broad 
Sword,  or  with  a  narrow  Sword? 
Salm.     Indeed,  I  cannot  tell, 
Mr.  Att.  Gen.  You  fay  he  had  another  Wound  ; 
where  was  that  ? 

Salm.  That  was  on  his  left  Side  too,  near  unto 
the  fhort  Ribs,  under  the  laft  Rib  ;  which  was 
about  the  length  of  an  Inch,  and  of  the  depth  of 
fix  Inches,  and  it  run  through  the  Diaphragma. 

Mr.  Alt.  Gen.  Did  you  take  one  of  thofe 
Wounds,  or  both  of  them  to  be  mortal  ? 

Salm.  I  did  look  upon  either  of  them  to  be  mor- 
tal, and  to  be  the  Occafion  of  his  Death. 

Mr.  Att.  Gen.  Can  you  tell,  whether  they  were 
both  made  with  one  a,nd  the  fame  Sword  ? 

Salm. 
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Saht.  Indeed  I  cannot  tell  that,  whether  they 
were  made  with  one  Sword,  or  two. 

Mr.  /ht.  Gen.  Cannot  you  tell  how  they  appear- 
ed to  be  ?   I  fuppole  you  probed  them. 

Salin.  Yes,  I  probed  them  both ;  one  was 
quite  through  the  Diaphragma. 

Mr.  Att.  Gen.  What  Time  was  it  that  you  view- 
ed the  Body  by  the  Order  of  the  Coroner  .? 

Salm.  1  faw  the  Body  at  feven  a  Clock  on  San- 
Ha-j  Night. 

Mr.  Att.  Gen.  It'my  Lord  o^JVarwick  defire  to 
afk  him  any  Queftions,  he  may. 

E.  of  fVarw.  My  L.ord,  I  defire  to  afk  him, 
whether  any  of  the  Wounds  were  large  enough 
to  be  made  by  a  Sword  run  up  to  the  HiU  ? 
Salm.  No,  my  Lord,  lure  they  were  not. 
E.  oUFar\SJ.  My  Lord,  I  defire  to  know  of 
him,  whether  both  thefe  Wounds  were  gven  be- 
fore or  behind  ? 

Salm.  I  can  only  tell  you  the  Length  and  Depth 
by  following  of  the  Probe  :  the  one  was  down- 
wards, and  the  other  upwards. 

Mr.  Att.  Gen.  Do  you  fuppofe  both  thofe 
Wounds  were  given  when  the  Perlon  wasftanding, 
backward  or  forward  ? 

Salm.  'Tis  impofllble  to  tell  how  they  were 
given,  becaufe  of  the  Variety  of  the  Poftures  of 
the  Body  in  the  divers  Capacities  thereby  of  re- 
ceiving the  Wounds  ? 

Mr.  Att.  Gen,  Pray,  can  you  tell  whether  they 
were  given  by  one  and  the  fame  Sword  or  no  ? 
Salm.     Indeed  I  cannot  tell. 
Mr.  yltt.  Gen.     Do  you  know  any  Thing  to 
the  contrary  ? 

Saltn.  I  cannot  lay  any  Thing  for  it,  or  againft 
it. 

E.  of  Kingflon.  My  Lords,  this  Witnefs,  if  I 
apprehend  him  right,  fays,  the  Wound  on  his  Side 
was  a  large  Wound. 

Salm.  Yes,  a  very  large  Wound,  of  the  Length 
of  about  three  quarters  of  an  Inch  at  the  Orifice, 
and  five  or  fix  Inches  deep. 

E.  of  Kingjlon.  I  defire  he  may  tell  whether 
that  Wound  could  be  given  by  any  other  than  a 
broad  Sword  ? 

Salm.  I  cannot  tell  that. 
E.  of  Rochefter.  Indeed,  my  Lords,  I  would 
have  him  afked  this  Queftion  again  -,  I  know  not 
whether  he  can  anfwer  it  or  no  ;  but  I  cannot  but 
think  it  is  proper  to  have  fome  Account  of  this 
Matter.  In  all  Enquiries  before  the  Coroner, 
there  is  a  Judgment  to  be  made  of  the  Nature  of 
the  Wound,  in  order  to  form  the  Indiftments, 
and  that  the  Jury  may  know  with  what  fort  of 
Weapon  it  was  made  ;  and  it  is  his  Profefllon,  as 
a  Surgeon,  to  know  fuch  Matters. 

L.  H.  St.  Mr.  Salmon,  you  hear  what  is  requi- 
red of  you  by  my  noble  Lords,  and  the  Obfcrva- 
tion  which  is  made.  You  are  the  Surgeon  fent 
for  by  the  Coroner  on  Purpofe  to  infpeft  this  Bo- 
dy •,  and  when  you  did  lb,  it  was  incumbent  upon 
you  to  confider  and  give  Information,  as  well  with 
what  fort  of  Inflrument  the  Wound  was  given, 
as  the  Length  and  Depth  of  the  Wound,  that  the 
Jury  might  confider  upon  all  the  Circumftances 
oftheOccafion,  and  Manner  of  the  Party's  Death: 
And  my  Lords  would  know,  whether  by  the  Ori- 
fices of  the  Wounds,  when  you  infpected  them, 
you  can  make  a  Judgment,  it  they  were  made  by 
feveral  Swords,  or  the  fame  Sword. 

Salm.     I  cannot  fay  that  I  fiiw  any   Difterence 
between  the  Orifices,  astothe  Nature  of  the  In- 
VoL.  V. 
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ftrument  they  were  given  with,  nor  whether  they 
were  made  by  one  and  the  fame  Sword  or  no ;  on- 
ly the  one  Orifice  was  bigger  than  the  other  ;  tnat 
ot  the  Side  was  bigger  than  that  at  the  Collar- 
bone. 

L.  H.  St.  Then  fo  far  we  have  Light  (if  I  ap- 
prehend you  rightly)  the  Orifice  of  the  upper 
Wound  was  nor  near  fo  wide  as  that  of  the  lower  ; 
but  it  feems  to  be  much,  in  one  of  your  Profefllon, 
not  to  be  able  to  judge  whether  the  Wounds  were 
given  with  the  fame  fort  of  Sword,  when  there 
was  fuch  a  Difference  in  the  Orifices. 

Salm.  That  below  was  a  deeper  Wound  •,  and 
there  was  a  confiderable  Difference  between  the 
Largenefs  of  one  and  the  other. 

Lord  Audlej.  My  Lords,  I  defire  he  may  tell 
your  Lordlhips  how  far  backward  the  Wound  in 
the  Side  lay. 

Salm.  It  was  diredly  on  the  left  Side,  immedi- 
ately under  the  two  lafl:  Ribs,  and  paft  through 
the  Diaphragma. 

M.  of  Nonnanb).  Pray,  my  Lords,  let  him  point 
with  his  Finger  whereabouts  it  was. 

L.  H.  St.  My  Lords  would  have  you  Ihow  them 
with  your  Finger  whereabouts  it  was.  {Which  he 
did.) 

E.  of  IVnrw.  It  is  a  very  material  Queftion  for 
me,  that  he  fhould  anfwer,  whether  he  did  believe 
that  one  and  the  fame  Sword  might  not  give  both 
Wounds. 

Sabn.  I  cannot  fay  any  Thing  of  it  one  Way 
or  other  •,  but  one  Wound  went  much  further 
than  the  other,  becaufe  it  was  in  a  flefhy  Part  •, 
and  in  fuch  a  Cafe,  the  further  the  Sword  goes  in, 
it  makes  the  Wound  larger. 

Mr.  Att.  Gen.  Then  our  next  Witnefs  is  Stephen 
'Turner,  who  was  Mr.  Coote's  Man  -,  and  he  will 
give  you  an  Account  what  Sword  his  Mailer  had, 
and  where  he  found  it. 

\_He  wasfworrti  a  Sword  was  Jhevjn  him.} 

Turner.  This  was  my  Matter's  Sword,  Mr. 
Coote's,  and  I  never  faw  it  after  he  went  out  in  the 
Morning,  till  I  faw  it  in  the  Hands  of  the  Confta- 
ble,  and  afterwards  before  the  Coroner. 

Mr.  Att.  Gen.  What  Time  did  you  hear  of  your 
Matter's  Death  ? 

Turner.  It  was  about  nine  a  Clock  next  Morning 
that  I  heard  he  was  dead. 

Mr.  Att.  Gen.  Where  was  your  Matter's  Body  ? 

Turner.  It  was  in  St.  Martin's.  Lane. 

Earl  of  Tankerville.  I  would  defire  he  might  be 
afked  one  Queftion,  Whether  his  Matter  ufed  his 
Left-hand  or  his  Right  ? 

Turner.  I  do  believe  he  was  a  right-handed  Man. 
I  did  never  fee  him  fence.  It  was  on  the  Sunda'j 
Morning  that  I  went  to  the  Round-houfe,  where 
I  found  my  Matter  dead. 

Earl  of  Warwick.  I  defire  he  may  be  afked. 
Whether  he  has  not  oblerved  a  particular  Kind- 
nefs  and  Friendfliip  between  his  Matter  and  me  ? 

Turner.  Yes,  my  Lord  :  I  have  feveral  Times 
waited  upon  my  Matter,  when  my  Lord  and  he 
was  together,  and  they  were  always  very  civil 
and  kind  one  to  another  -,  and  I  never  heard  one 
Word  of  any  Unkindnefs  between  them. 

Earl  of  Warzvick.  Whether  he  knows  of  any 
Quarrel  that  was  between  us  ?  _ 


Turner.  No,  I  never  did. 


Earl 
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Earl  of  War-joick.  I  defire  he  may  be  afkcd. 
Whether  he  did  not  ufe  to  lie  at  my  Lodgings 
fometimes  ? 

L.  H.  St.  You  hear  my  Lord's  Queftion  -,  What 
fay  you.  Did  your  Mafter  ufe  to  lie  at  my  Lord  of 
Warivick's,  Lodgings  at  any  Time  ? 

Punier.  Yes  -,  very  often. 

Mr.  ^/t.  Gen.  Pray  call  Poinfret  again,  and  let 
him  fee  the  Sword. 


\^hen  be 
him.] 


came  in,  and  two  Swords  were  flocwn 


Mr.  Alt.  Gen.  I  defire  he  may  acquaint  your 
Lordfliips  what  he  knows  of  thofe  two  Swords. 

Pomfret.  Thefc  two  Swords  were  brought  in 
byfomeofthe  Company  that  came  to  my  Ma- 
fber's  Houfe,  and  when  they  were  fhewn  to  Cap- 
tain French  in  the  Morning,  he  owned  this  to  be 
his,  and  the  other  to  be  Mr.  Coote\  ;  and  he  dcfired 
that  Notice  might  be  taken  that  his  Sword  was 
dirty,  but  not  bloody  ;  and  there  was  fome  Blood 
upon  the  other. 

Mr  Alt.  Gen.  "Who  brought  in  Mr.  Coc/f's 
Sword  ? 

Po7nfret.  Indeed  I  cannot  tell. 

Mr.  Att.  Gen.  Then  our  laft  Piece  of  Evidence, 
my  Lord,  will  be  that  of  Mr./?'7:)f/t'the  Coroner. 


L.H. 
ney  ? 
Mr, 


{JPljo  was  fworn.) 
St.  What  do  you  aft  him,  Mr.  Attor- 
Att.  Gen.  From  whom  had  he  thefe  Swords? 
{The  Swords  werejhewn  him.) 


White.  May  it  pleafe  your  Grace,  thefe  Swords 
were  delivered  to  me  by  the  Conftable. 

Mr.  Att.  Gen.  My  Lord,  I  defire  he  may  be  afk- 
cd. Whether,  upon  his  View  of  the  Body,  he 
looked  upon  the  Wounds ;  and,  Whether  he  did 
apprehend  they  were  given  by  one  and  the  fame 
Sword, 

IVhite.  May  it  pleafe  your  Grace,  when  I_  had 
fworn  my  Inqueft,  I  fent  for  the  Surgeon  that 
was  here  before,  and  gave  him  Order  to  probe  the 
Wounds,  that  the  Jury  might  know  ihc  Nature  of 
them,  in  order  to  the  drawing  up  the  Inquifuion  •, 
and  I  did  exprefsly  afk  him.  Whether  he  found  any 
fuch  Diftinftion  between  them,  that  they  were  gi- 
ven by  one  and  the  fame  Weapon,  or  different 
Weapons :  He  faid,  as  he  fiys  now,  That  he  could 
not  tell.  Whether  the  Wounds  were  given  by 
two  Swords,  or  by  one  •,  but  he  did  apprehend 
there  was  a  great  Difference  between  them,  and 
fo  did  I  ;  but  generally  the  Orifice  of  a  Wound 
does  dole  up  when  the  Body  is  cold  :  One  of  the 
"Wounds  were  nearer  the  Left-fide  than  the  other  -, 
to  the  befl:  of  my  Remembrance,  it  was  almoft  be- 
hind him. 

Mr.  Att.  Gen.  We  have  done  without  Evidence, 
until  we  hear  what  my  Lord  of  Warwick  fays 
to  ir. 

L.  H.  St.  My  Lord  Warwick,  will  you  aflc 
this  Witnefs  any  Queflions  ? 

Y.2ii\oi  Warwick.  No,  my  Lord. 

L.  H.  St.  Make  Proclamation  for  Silence. 

CI.  of  the  Crozvn.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serj.  at  Arms.  O  yes,  O  yes,  O  yes.  His  Grace, 
my  Lord  High  Steward  of  England,  does  Ilridly 


charge  and  command  all  Manner  of  Perfons  here 
prefent,  to  keep  Silence,  upon  Pain  of  Imprifon- 
ment. 

L.  H.  St.  My  Lord  of  Warwick,  the  King's 
Counfel  have  made  an  End  of  giving  Evidence  tor 
the  King  -,  now  is  the  proper  Time  for  you  to 
enter  upon  your  Defence. 

E.  of  Warwick.  May  it  pleafe  your  Grace,  and 
you  my  noble  Lords,  my  Peers, 

I  ftand  here  before  your  Lordfliips,  accufed  of 
the  Murder  of  Mr.  Coo;^,  of  which  I  am  ib  inno- 
cent, that  I  came  and  voluntarily  furrcndred  my 
felf,  ibfoon  as  I  heard  your  Lordlliips  might  be  at 
leifure  to  try  me  -,    and  had  fooner  done  ir,  but 
that  the  King  was  not  then  here,  nor  your  Lord- 
fhips  fitting,  and  had  no  Mind  to  undergo  a  long 
Confinement  •,  and  now  I  think  I  might  well  fub- 
mit  it  to  your  Lordfliips  Judgment,  even  on  the 
Evidence  that  has  been  offered  againft  me,  whether 
there  hath  been  any  Thing  proved  of  Malice  pro- 
penfe,  or  my  being  any  Ador  therein,  fo  as  to  ad- 
judge me  guilty.     And  I  think  I  may  with  hum- 
ble Submifrion   to  your  Lordlhips  fay,   that  my 
Innocence  appeareth  even  from  ieveral  of  the  Wit- 
nefles  who  have  been  examined  againfl  me,  which 
I  will  not  trouble  your  Lordfliips  to  repeat,   but 
fubmittoyour  Memory  and  Oblervarion. 

But,  my  Lords,  the  Safety  of  my  Life  does  not 
fo  much  concern  me  in  this  Cafe,  as  the  Vindica- 
tion of  my  Honour  and  Reputation,  from  the 
falfe  Reflections  to  which  the  Proiccutor  has  en- 
deavoured to  expofe  ine-,  and  I  fhall  therefore  beg 
your  Lordfhips  Patience  to  give  a  fair  and  full  Ac- 
count of  this  Matter  ;  In  wh'.ch  the  Duty  1  owe 
to  your  Lordfhips,  and  to  Juftice  in  general,  and 
the  Right  I  owe  to  my  own  Caufe  in  particular,  do 
fo  oblige  me,  that  I  will  not  in  the  leaft  preva- 
ricate, neither  will  I  conceal  or  deny  any  Thing 
that  is  true. 

My  Lords,  I  mufl:  confefs  I  was  there  when  this 
unfortunate  Accident  happened,  which  muft  be  a 
great  Misfortune  in  any  Cafe,  but  was  more  fo 
to  me  in  this,  becaufe  Mr.  Coote  was  my  particu- 
lar Friend,  and  I  did  all  I  could  to  hinder  it,  as 
your  Lordfhips  may  obierve  by  the  whole  Pro- 
ceedings. 

It  was  on  the  Saturday  Night  when  my  Lord 
Mohun  and  I,  and  feveral  other  Gentlemen,  met 
at  Locket's,  where  the  fime  Company  ufed  often  to 
meet;  and  in  fome  Time  after  feveral  of  us  had 
been  there,  Mr.  Coote  came  unexpectedly,  and  for 
fome  Time  he  and  we  were  very  friendly,  and  in 
good  Humour,  as  we  ufed  to  be  with  each  other  ; 
But  '  then  there  happened  I'ome  reflefting  Ex- 
prefTiOns  from  Mr.  Coote  to  Mr.  French,  who  there- 
upon called  for  the  Reckoning  •,  and  it  being  paid, 
we  left  the  upper  Room,  and  I  propofed  to  fend 
three  Bottles  of  Wine  to  my  own  I^odging,  and 
to  carry  him  thither  to  prevent  the  Quarrel.  But 
while  the  Company  ftop'd  to  call  for  a  Glafs  of 
Ale  at  the  Bar  below,  Mr.  Coote  (whofe  unfortu- 
nate Humour  was  fometimes  to  be  quarrelfome ) 
did  again  provoke  Mr.  French  to  fuch  Degree,  that 
they  there  drew  their  Swords,  but  we  then  pre- 
vented them  of  doing  any  Mifchief ;  thenMr.  Coote 
ftill  infiftingto  quarrel  further  with  Mr.  French,  my 
Lord  Mohun  and  1  propofed  to  lend  for  tiie  Guards 
to  prevent  them  :  But  they  had  got  Chairs  to  go 
towards  Leicefier- fields,  and  my  Lord  Mohun  and 
I,  as  Friends  to  Mr.  Coote,  and  intending  to  prevent 
any  hurt  to  him,  did  follow  him  in  two  other 
Chairs,  and  as  he  was  going  up  St.  Martins  Lajie, 

ftop'd 
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llop'd  him,  and  I  extreamly  diere  prefled  him  ro 
return  and  be  Friends  with  Mr.  French,  or  at  leall 
defer  it,  for  that  the  Night  was  very  dark  and 
wet  ;  and  while  we  were  fo  perfwading  of  him, 
Mr.  French  in  one  Chair,  and  Mr.  Ja7nes  and  Mr. 
Dockzvra  in  twooiher  Chairs  pafl:  by  us,  (which  we 
guefs'd  to  be  themj  on  which  Mr.  Coo/e  made  his 
Chairmen  take  him  up  again,  and  becaufe  the 
Chairmen  would  not  follow  Mr.  French  fiifter, 
threatened  to  prick  him  behind,  and  when  we 
were  got  to  Green-ftreet,  and  got  out  of  our  Chairs, 
Mr.  Coole  offered  half  a  Guinea  to  be  changed  to 
pay  for  all  our  three  Chairs,  but  they  not  having 
Change,  he  dcfired  Lord  Mohiin  to  pay  the  three 
Shillings,  which  he  did.  And  in  a  few  Minutes 
after,  Mr.  Coote  and  Mr.  French  engag-ed  in  the 
Fields,  whither  I  went  for  the  AfTiftance  and  in 
Defence  of  Mr.  Coote,  and  received  a  very  ill 
Wound  in  my  right  Hand;  and  there  this  fatal 
Accident  befel  Mr.  Coote  from  Mr.  French^  whom 
Mr.  Coote  had  dangeroufly  wounded,  and  I  muft 
account  it  a  great  Unhappinefs  to  us  all  who  were 
there:  But  fo  far  was  I  from  encouraging  of  it, 
that  I  will  prove  to  your  Lordfhips  that  I  did  my 
utmoft  Endeavours  to  prevent  it  ;  fo  far  from  any 
Defign  upon  him,  that  I  expofed  my  own  Life 
tofavehis  ;  fo  far  from  propenfe  Malice,  that  I 
will  by  many  Witnefles  of  good  Quality  and  Cre- 
dit, prove  to  your  Lordfhips  a  conftant  good  and 
uninterrupted  Friendlhip,  from  the  firft  of  our  Ac- 
quaintance to  the  Time  of  his  Death  ;  which  will 
appear  by  many  Inftances  of  my  frequent  Com- 
pany and  Correfpondence  with  him,  often  lend- 
ing him  Money,  and  paying  his  Reckonings,  and 
about  two  Months  before  his  Death  lent  him  an 
hundred  Guineas  towards  buying  him  an  Enfign's 
Placein  the  Guards,  and  often,  and  even  two  Nights 
before  this,  he  lodged  with  me,  and  that  very 
Night  I  paid  his  Reckoning. 

And  when  I  have  proved  thefe  Things,  and  an- 
fwered  what  has  been  faid  about  the  Sword,  and 
■what  other  Objedlions  they  have  made,  I  doubt 
not  but  that  I  fhall  be  acquitted  to  the  entire  Sa- 
tisfadlion  of  your  Lordfhips,  and  all  the  World 
that  hear  it. 

Before  I  go  upon  my  Evidence,  I  will  crave 
leave  further  to  obferve  to  your  LordOiips,  that 
at  the  Old-Baily,  when  I  was  abfent,  Mr.  French, 
James  and  Dockzi^ra,  have  been  all  tried  on  the  fame 
Indiftment  now  before  your  Lordfhips,  and  it  was 


then  opened  and  attempted,  as  now  it  is,  to  prove     Queftion  toafk  him. 
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of  this  Nature  the  WitnefTes  for  the  Priforier  ari 
not  to  be  upon  Oath  ;  but  you  are  to  confider  that 
you  fpeak  in  God's  Prefence,  who  does  requinr 
the  Truth  Ihould  be  teftified  in  all  Caufes  before 
Courts  of  Judicature,  and  their  Lor.illiips  do  ex 
peft  that  in  wteit  Evidence  you  give  here,  you 
Iliould  fpeak  with  the  fame  regard  to  Truth  as  if 
you  were  upon  Oath  ;  you  hear  to  what  it  is  my 
Lord  oi  JFiir-xick  defires  to  have  you  examined, 
what  fay  you  to  it  ? 

Captain  Keeling.  My  Lord,  I  will  tell  ycui- 
Lordfhip  all  the  Matter  I  know  of  it.  I  met  witis 
my  Lord  of  JVarivkk  that  Evening  at  Tow.'s  Cof- 
fee-Houfe,  and  wc  continued  there  till  about 
eight  at  Night  -,  I  went  away  to  fee  for  a  Gcitle- 
man  that  owed  me  Money,  and  afterwards  I  went 
to  Locked,  and  while  I  was  there,  the  Drawer 
came  up  and  cold  me  my  Lord  of  IFarzvick  dcfi- 
red to  fpeak  with  me,  and  when  he  came  up  into 
the  Room,  he  faid  he  was  to  meet  with  my  Lord 
Mc/jr;;  there  and  Captain  Coij/r,  and  he  afked  me 
if  I  knew  where  Captain  French  and  Capt.  James 
were  •,  1  told  him  I  dined  with  Capt.  Coote  at  Shut- 
tlezvorth'%  ;  and  in  a  while  after  Capr.  Coote  came 
in,  and  about  an  Hour  and  an  half,  I  think,  I 
continued  there,  and  Capt.  F/vw/.?  came  in  ;  Cap- 
tain Dockwra  and  we  drank  together  for  an  Hour 
and  an  half,  and  they  admired  about  ten  a  Clock 
that  my  Lord  Mohan  v/as  not  come,  and  I  payed 
my  Reckoning,  not  being  very  well,  and  away  I 
went  home-,  Mr.  Jatnes  came  in  juft  before  I  went 
away,  but  there  was  no  Quarrelling,  nor  any 
Thing  like  it  before  I  went  away. 

E.  of  H^arzu.  My  Lord,  I  defire  he  may  be  afk- 
ed. Whether  we  did  not  ufually  meet  there  asi 
Friends,  efpecially  Capt.  Coote  and  I.  ^ ' 

Capt.  Keeling.  Captain  Coote  and  my  Lord  of 
Warwick  ufed  to  be  almoft  every  Day  together 
at  that  Place, 

E.  of  IVarw.  Pray,  did  he  ever  know  or  obferve 
any  Difference  or  Quarrel  between  Captain  Coote 
and  me  ? 

Capt.  Keeling.  No,  my  Lord,  I  never  faw 
any  Thing  but  the  greateft  Friendfhip  between 
my  Lord  of  Warwick  and  Captain  Coote  that  could 
be  •,  I  was  with  them  and  faw  them  together  almoft 
every  Day. 

L.  H.  St.  Have  you  any  Thing  further  to  ex- 
amine this  Witncfs  to  ? 

E.  o{  War.     No,  my  Lord,  I  have  no  other 


It  upon  me  alfo  ;  .and  by  moft  of  them  the  fame 
WitnefTes  who  have  now  appeared  •,  and  they  were 
thereupon  convidted  only  of  Manflaughter,  which 
could  not  have  been,  if  I  had  been  guilty  of  Mur- 
der. And  on  that  Trial  it  plainly  appeared  that 
Mr.  French  was  the  Perfoa  with  whom  he  quarrel- 
led, and  who  killed  him.  And  now  I  will  call  my 
WitnefTes. 

L.  H.  St.  Will  your  Lordfhip  plcafe  to  go  on 
to  call  your  WitnefTes,  for  the  Proof  of  what  you 
have  faid  ;  that  is  the  Method,  and  then  you  are 
to  make  fuch  Obfervations  as  you  pleafe. 

E.  of  War.  My  firlt  Witnefs  is  Captain  Edmund 
Keeling,  who  was  with  me  at  Locket's,  but  went 
away  before  Captain  Coote  or  any  of  them  came  ; 
and  he  will  tell  you  I  was  with  him  a  while. 

I'hen  Captain  Kcetingjioodup. 

L.  H.  St.  Captain  Keeling,  you  are  not  upon  your 
Oath,  becaufe  the  Law  will  not  allow  it.  In  Cafes 
Vol.  V. 


St.     Who  is    your  next    Witnefs,    my 


L.  H. 

Lord .? 

E.  of  War.  My  Lord,  I  fuppofe  I  fhall  not 
need  to  trouble  you  to  examine  the  Chairmen 
over  again  ;  your  Lordfhips  have  heard  what 
they  can  lay  :  I  defire  Colonel  Stanhope  may  be 
called. 


Who  it  fee?ns  flood  by  the  Chair  of  State,  and  it 
was  fome  while  before  he  could  get  round 
to  come  to  the  Place  where  the  WttneJJes  were 
to  /land. 

L.  H.  St.  While  this  Witnefs  gets  round,  if 
your  Lordfhip  has  any  other  Witnefs  ready  to 
ftand  up,  pray  let  him  be  called. 

E.  oi Warwick.  To  prove  the  Kindnefs  between 
Captain  Code  and  me,  I  defire  Colonel  BUJfet 
may  be  called. 


Y  2 
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Will.  III. 


L.  H.  St.  What  is  it  your  Lcrdfhip  afks  this 
\Vitnefs,  or  calls  him  to  ? 

E.  oUVarw.  To  teftify  what  he  knows  of  any 
Kindnefs  or  Unkindnefs  between  Captain  Cootc 
and  me ;  whether  he  has  not  been  often  in  our 
Company  ? 

L.  H.  St.  Have  you  been  often  in  Company 
with  my  Lord  oOVarwick  znA  Captain  Coote  y 

Col.  BUjfet.  Yes,  my  Lord,  I  was  very  well 
acquainted  with  both  of  them  for  a  twelve  Month 
pall  before  this  Accident,  and  I  have  often  been 
in  their  Company,  and  I  always  obferved  that 
there  was  a  great  deal  of  Friendfhip  and  Kindnefs 
between  them. 

E.  of  IVar-wkk.  My  Lord,  I  dcfire  he  may 
tell  any  particular  Inftance  that  he  knows  or  can 
remember. 

Col.  Buffet.  I  remember  when  Captain  Coote  had 
his  Commiffion  in  the  Regiment  of  Guards,  he 
was  complaining  of  the  Streightnefs  of  his  Cir- 
cumllances  ;  he  was  to  pay  for  his  Commiffion 
400  Guineas,  and  faid  he  had  but  300  for  to  pay 
for  it,  and  my  Lord  of  IVartinck  did  then  fay  to 
him,  do  not  trouble  your  felf  about  that  ;  or  let 
not  that  difturb  you,  for  I'll  take  care  you  fhall 
have  100  Guineas,  and  he  faid  he  would  give 
Order  to  his  Steward  to  pay  him  fo  much ;  and 
I  was  told  afterwards  that  he  did  fo. 

E.  offVar.  I  defire  he  may  tell,  if  he  knows  of 
any  other  particular  Inftances  of  my  Friendfhip 
to  Mr.  Coote. 

Col.  Bliffet.  Once  when  he  was  arrefted  by  his 
Taylor  for  13  /.  my  Lord  lent  him  five  Gui- 
neas, and  ufed  very  frequently  to  pay  his  Reck- 
oning for  him.  J"''' -ir-, 

E.  of  Warw.  I  defire  he  may  tell,  if  he  knows 
any  Thing  elfe  -,  and  whether  he  has  not  lain  at 
my  Lodgings,  and  particularly  but  fome  fmall 
Time  before  this  Accident  happened. 

Col.  Blffet.  About  ten  Days  before  this  unhap- 
py Accident  happened,  I  was  at  my  Lord  oUVar- 
wkk's  Lodgings,  and  when  I  came  there  I  found 
Captain  Coo/f  there  a  dreffing  himfelf;  and  I  afk- 
ed  him  how  that  came  to  pafs,  and  he  told  me 
they  had  been  up  late  together,  and  that  he  had 
fent  home  for  his  Man  to  drefs  himfeJf  there  j 
upon  which  I  did  obferve  that  they  had  been  a 
rambling  together  over  Night ;  and  there  was  a 
very  great  Familiarity  between  them. 

E.  of  M^arw.  Did  you  obferve  any  Quarrel 
between  us  ? 

Col.  Bliffet.  No  •,  None  at  all ;  I  never  knew  of 
any  Quarrel  between  my  Lord  of  yVarwick  and 
Captain  Coote,  but  I  obferved  there  was  a  particu- 
lar Kindnefs  between  them,  and  a  great  deal  of 
Friendfhip  I  know  my  Lord  of  fVarwick  fhewed 
to  him,  in  paying  of  Reckonings  for  him,  and 
lending  him  Money  when  he  wanted. 

E.  o^JVar.  My  Lord,  I  defire  he  may  be  afked 
whether  he  does  not  know  that  Captain  Coote  was 
itraitned  for  Money. 

Col.  Bhlfet.  I  did  hear  Captain  Coote  fay.  That 
he  had  not  received  any  Thing  from  his  Father 
for  thirteen  Months,  and  his  Father  was  angry 
with  him,  and  would  not  fend  him  any  Supply, 
becaufe  he  would  not  confent  to  cut  off  the  En- 
tail, and  fettle  two  or  three  hundred  Pounds  up- 
on a  Whore  he  had. 

Mr.  Att,  Gen.  Pray,  Sir,  will  you  confider  with 


you  are  not  upon  your 
Oath,  anfwer  the  C^ieftions  truly,  for  you  are 
obliged  to  fpeak  the  Truth,  though  you  are  not 
fworn,  whenever  you  come  to  give  your  Tefti- 
mony  in  a  Court  ot  judicature  \  Pray  acquaint 
my  noble  Lords  here.  Whether  you  did  never  hear 
my  Lord  Warwick  complain  ot  Capt.  Code  ? 

Col.  Bliffet.  No,  I  never  did  hear  him  com- 
plain of  him. 

Mr.  Att.  Gen.  Did  you  never  hear  the  leaft 
Word  of  any  Quarrel  between  them  ? 

Col.  BliJJet.  No,  indeed,  I  did  never  hear  of  any 
Quarrel  between  them. 

Mr.  Att.  Gen.  Did  you  never  hear  of  any  Un- 
kindnefs at  all  ? 

Col.  Buffet.  No,  indeed,  my  Lord,  not  I  : 
I  never  fo  much  as  heard  of  the  leafl  Unkindnefs 
whatfoever. 

L.  H.  St.  Well  then,  my  Lord,  who  do  you 
call  next  ? 

Earl  of  Warwick.  Now  Colonel  Stanhope  is 
here,  I  defire  he  may  be  afked  the  fame  Queftion, 
Whether  be  does  not  know  the  particular  Friend- 
fliip  that  was  between  Captain  Ccote  and  me,  and 
what  Inftances  he  can  give  of  it? 

L.  H.  St.  You  are  to  confider.  Sir,  though 
you  are  not  upon  your  Oath,  you  are  in  a  great 
Court,  and  under  no  lefs  ftri6t  Obligation  to  teftify 
the  Truth,  and  nothing  but  the  Truth  :  You  hear 
what  my  noble  Lord  afks  you. 

Col.  Stanhope.  My  Lord,  I  have  known  my 
Lord  of  Warwick  and  Captain  Coote  for  about  a 
Twelvemonth,  and  I  did  perceive  that  they  did 
always  profefs  a  great  Kindnefs  for  one  another. 

Earl  of  Warwick.  I  defire  to  know  of  him. 
Whether  he  obferved  any  particular  Friendlhip 
between  Capt.  Coote  and  me,  much  about  the 
Timeof  this  Bufinefs.  f  ;  i-.i/j 

Col.  Stanhope.  About  eight  or  ten  Days  before 
this  unhappy  Acci^yit,  I  went  to  wait  upon  my 
Lord  of  Warwick  twice  at  his  Lodgings  :  Once  I 
found  Captain  Coote  there,  one  ot  them  was  in  Bed, 
and  the  other  was  dreffing  of  himlelf ;  I  thought 
they  were  very  good  Friends  that  were  fo  fami- 
liar, and  I  had  good  Reafon  to  think  fo,  becaufe 
of  that  Familiarity  :  Both  the  limes  that  I  was 
there,  when  I  found  them  together,  was  within 
eight  Days  before  the  Accident  happened. 

Earl  of  Warwick.  The  next  Witnefs  I  fhall 
call  will  be  Mr.  Difney. 

Mr.  Att.  Gen.  But  before  Colonel  Stanhope  gots, 
I  defire  to  afls.  him  this  Queftion,  Whether  he 
did  never  hear  or  know  of  any  Unkindnefs  between 
my  Lord  of  Warwick  and  Capt.  Coote  ? 

Col.  Stanhope.  No,  indeed  I  did  not,  I  always 
thought  them  to  be  very  good  Friends. 

L.  H.  St.  Will  your  Lordfhip  go  on  to  your 
next  Witnefs  ? 

Earl  of  Warwick.  Yes,  my  Lord,  there  he  is, 
Mr.  Difney  -,  I  defire  he  may  be  afked  what  he 
knows  of  any  Expreffions  ot  Kindnefs  and  Friend- 
fhip between  me  and  Capt.  Coote. 

Mr.  Difney.  About  the  Time  that  Captain  Coote 
was  to  have  his  Commiffion  in  the  Guards,  my 
Lord  of  Warwick  received  a  Letter  from  him, 
wherein  hedefired  him  to  lend  him  the  100  Gui- 
neas, according  to  his  Oft'er,  for  he  had  but  300 
by  him,  and  he  faid  his  Father  was  unkind  to  him, 
and  he  could  have  no  Money  from  him,  and  he 
would  be  honeft  to  him  and  pay  it  again  as  foon 
as  he  could  ;  my  Lord  fent  for  his  Steward,  and 
ordered  him  to  provide   100  Guineas  tor  Captain 

Code 


i6^g.  for  the  Murder  of  Richard  Coote^  Ejq;,         jgd 


Coc;^  while  I  was  there  ;  and  all  the  Times  that 
ever  I  iliw  them  together,  which  was  very  fre- 
quently, there  was  the  greateft  Kindnefs  between 
them  that  could  be  ;  and  feveral  Times  1  have  Icen 
my  Lord  ai  Warwick  pay  Capt.  Co(?;^'s  Reckoning 
for  him,  and  lent  him  Money  when  he  wanted 
Money. 

Mr.  Att.  Gen.  I  defire  to  afk  you.  Sir,  this 
Quellion,  though  you  are  not  upon  Oath,  yet 
you  are  obliged  to  I'peak  the  Truth  in  a  Court  of 
Juftice  as  much  as  if  you  were  upon  Oath  :  Did 
you  not  know  or  hear  any  Thing  of  a  Mifunder- 
ftanding  or  Quarrel  about  the  Time  that  this  Bu- 
finefs  happen'd  ? 

Mr.  Dijkey.  No,  indeed  :  I  was  with  them  to- 
gether but  the  Day  before,  and  frequently,  and  I 
heard  nothing  of  any  Unkindnefs  between  them 
in  my  Life,  nor  never  knew  of  any  Quarrel  be- 
tween them,  or  any  Reafon  for  it. 

L.  H.  St.  My  Lord,  Who  is  it  you  call  next  ? 

Earl  of  Warwick.  Colonel  Wbiteman.  {Who 
Jlood  up.) 

L.  H.  St.  What  do  you  call  this  Gentleman  for  ? 

Earl  of  ^^rOTf^.  It  is  to  the  fame  Etfeft,  to 
acquaint  your  Lordfhips  with  what  he  knows  of 
the  Converfation  between  Captain  Coote  and  me. 

C6\.Whiteman.  My  Lord,  I  know  my  Lord  of 
Wanuick  and  Captain  Coote  were  conftant  Compa» 
nions  together  ;  they  dined  together  almoft  every 
Day  for  half  a  Year's  Time  almofl ;  and  as  to  this 
Time,  when  this  Bufinefs  had  happened,  I  went 
to  my  Lord  of  Warwick,  being  fent  for  by  him, 
and  found  him  at  a  private  Lodging,  where  he 
expreffed  a  great  deal  of  Concern  for  the  Death  of 
his  dear  Friend  Mr.  Coote,  and  he  (hewed  me  the 
Wound  he  had  received  in  his  Hand,  and  he  defired 
he  might  be  private,  and  he  told  me  he  believed 
People  would  make  worfe  of  it  than  it  was,  be- 
caufe  he  did  not  appear  ;  but  he  did  but  intend  to 
keep  himfelf  out  of  the  Way  till  he  could  be  tried  ; 
and  I  took  what  Care  I  could  to  get  him  a  Conve- 
nience to  goto  France.  i' 

Mr,  Att.  Gen.  Pray,  What  Reafon  did  he  give 
for  his  going  away  ? 

Col.  Whiteman.  The  King  being  at  that  Time 
out  of  En^and,  and  fo  the  Parliament  not  Sitting, 
he  faid  he  did  not  love  Confinement,  and  had  ra- 
ther be  in  France  till  the  Parliament  fliould  meet, 
and  he  might  have  a  fair  Trial,  which  he  thought 
he  fhould  beft  h.ave  in  this  Houfe. 

Mr.  Att.  Gen.  But  pray.  Sir,  confider.  You 
are  bound  to  tell  Truth,  and  the  whole  Truth,  in 
fuch  a  Cafe  as  this :  Are  you  fure  there  was  no 
Unkindnefs  or  Quarrel,  between  my  Lord  War- 
wick and  Captain  Coote  about  this  Time  .'' 

Col.  Whiteman.  No,  I  never  knev/  of  any  Quar- 
rel or  Unkindnefs  between  them  in  all  my  Life  ? 

L.  H.Sl.  My  Lord,  Have  you  any  more  Wit- 
nefles  ? 

Earl  di  Warwick.  I  have  a  great  many  Witnef- 
fes  more  to  the  fame  Purpofe,  but  I  think  I  need 
not  trouble  your  Lordfhip  with  them  -,  only  I 
would  call  a  Perfon  that  has  been  mentioned,  that 
is  my  Steward. 

L.  H.  St.  What  is  his  Name  ? 

Earl  of  Warwick.  Edmund  Ray/nund.  {JVljo  Jlood 
Ttp.) 

L.  H.  St.     What  Qijeftions  do  you  aflc  him  .? 

Earl  of  Warwick.  I  defire  he  may  tell  what  he 
knows  of  any  Friend fhip  between  Captain  Coote 
and  me,  and  what  particular  Inltances  he  can  give 
of  it. 


Raynund.  My  Lord,  I  know  that  my  Lord  fcnt 
for  me,  and  faid  Captain  Coote  had  occafion  for 
I  GO  Guineas  to  pay  lor  a  Commiffion  in  the  Guards, 
which  he  had  not  Money  to  make  up,  and  I  know 
that  they  were  conftant  Companions  every  Day, 
did  eat  together,  and  often  did  lie  together,  and 
I  did  provide  the  loo  Guineas  for  him  ;  and  I  al- 
vvays  did  obferve  that  there  was  a  very  great 
Friendfhip  between  them. 

^:ix\  of  Warwick.  My  Lord,  the  next  Witnefsl 
fhall  call  will  be  Mr,  French,  who,  I  hope,  havino- 
been  tried,  and  had  his  Clergy  allowed  him,  will 
be  a  good  Witnefs  ;  I  fliould  be  forry  to  interpofe 
any  Tiling  that  would  be  a  Hindrance  to  your 
Lordfliips  giving  Judgment  in  this  Caufe  prefent- 
ly  -,  he  is  able  to  give  your  Lordfhips  an  Account 
of  the  whole  Matter  ;  and  though,  I  hope,  I  have 
no  need  of  calling  him  as  a  Witnefs,  yet  I  humbly 
offer  it  to  your  Lordfliips. 

L.  H.  St.  What  fay  the  Counfel  on  the  other 
Side  ? 

Earl  of  Warwick.  My  Lord,  I  do  not  infift  up- 
on it ;  I  think  I  have  no  need  of  it  ? 

L.H.St.  Your  Lordfliip  muft  judge  for  your 
felf  how  far  it  is  for  your  Advantage,  to  defire 
that  this  Matter  fliould  be  debated. 

Earl  of  Warwick.  I  do  not  defire  to  take  up  your 
Lordfliip's  Time,  though  I  am  very  well  advifed^ 
that  he  is  a  good  Witneis  in  Law. 

Earl  oi'iRocb.  I  apprehended  it  the  Duty  of  the 
King's  Counfel  to  make  Objedlion  againft  any 
Witnefs  that  Ihould  be  produced  by  the  Priibner  ; 
I  am  loth  to  give  your  Lordfhips  any  unnecefiary 
Trouble,  yet  I  own,  that  I  am  not  fatisfied  that  a 
Wimefs  fliould  be  offered  and  rejefted,  though  the 
Objeftion  be  not  made  and  argued,  by  my  Lord, 
the  Prifoner  at  the  Bar  :  If  a  Witnefs  be  offered, 
and  they  think  they  have  an  Obje(flion  againfi: 
him,  if  they  do  infift  upon  it,  it  will  occafion  a 
Debate,  and  then  we  muft  adjourn  into  the  Houfe 
of  Lords. 

L.  H.  St.  It  is  not  infifted  upon  by  my  Lord,  as 
I  apprehend.  My  Lord  of  Warwick,  Have  you 
any  other  Witnefs  you  would  have  called  i" 

Earl  of  Warwick.  I  defire  to  afl<  Mrs,  Jmv  a 
Queftion  or  two. 

,      ■•'!  ■■'  •  '     Then /he  flood  up.      -r-::  •:.•• 
■  •::..rr,   ■.  ■  •■•      . 

L.  H.  St.  What  does  your  Lordfliip  aflc  her  ? 

Earl  of  Warwick.  What  flie  remembers  pafled 
at  her  Houfe  about  my  Sword,  or  any  Thincr. 

Mrs.  Amy.  My  Lord,  when  I  came  into  the 
Room  where  my  Lord  of  Warwick  and  Captain 
French  were,  in  our  Houfe,  I  flood  by  Capt.  French 
while  his  Wounds  was  drefling,  and  I  faw  my 
Lord  of  Warwick's  Sword,  and  looked  upon  it, 
and  the  Hilt  and  all  the  Shell  was  full  of  Blood, 
and'it  ran  down  to  the  Bottom  of  the  Sword  Blade. 

Earl  of  Warwick.  I  defire  fhe  may  be  afked,  how 
foon  that  was  after  my  coming  in  ? 

Mrs.  y^my.  It  was  a  Quarter  of  an  Hour  after 
my  Lord  came  in. 

E^r\  of  Warwick.  I  defire  flie  may  fpeak  what 
Sort  of  Sword  it  was  at  the  Hik,  whether  it  Were 
open  or  dole  ? 

Mrs.  Amy.  Indeed,  I  cannot  fay  ;  but  the  Hilt 
was  full  of  Blood,  the  Shell  of  it,  and  it  ran  down 
to  the  Bottom  of  the  Blade. 

L.  H.  St.  Lias  your  Lordfliip  done  ? 

F.arl  of  Warwick.  My  Lord,  I  would  only  take 
notice,  that  the  three  Gentlemen  that  were  on  the 
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other  Side,  were  tried  at  the  Old-Baily,  and  found 
guilty  only  ot  Man-flaughter  •,  but  now  I  being  on 
his  Side,  and  not  having  any  IMalice  to  him,  but  al- 
ways a  great  deal  of  Friendfhip,  I  fubmit  it  to  your 
Lordfh?P'=.  whether  I  can  be  thought  any  Ways 
guilty  of  his  Death  ;  and  I  humbly  hope  your 
Lordlliips  will  hear  my  Counfel,  if  you  make  any 
doubt  of  that. 

L.  H.  Si.  What  is  it  your  Lordfhip  would  have 
Counfel  heard  to  ? 

E.of/^rtr.  To  this  Cafe,  my  Lord,  Whether 
there  being  fix  Perfons,  Three  of  a  Side,  one  is 
killed,  and  I  being  engaged  on  the  Sideof  him  that 
was  killed,  the  three  on  the  other  Side  have  been 
tried  for  the  Death  of  that  Man  ;  whether  I,  who 
was  of  his  Side  be  equally  guilty  with  them,  who 
were  on  the  other  Side,  efpecially,  I  engaging 
particularly  with  another  of  the  three,  that  were 
of  the  other  Side:  That  Queftion  I  dcfire  my 
Counfel  may  argue,  whether  I  be  equally  guilty 
with  them  that  were  on  the  other  Side,  and  who, 
notwithftanding  Death  happened  in  the  Cafe, 
yet  were  found  guilty  only  of  Manflaughter. 

L.  Godolpbin.  My  Lords,  it  has  been  moved  by 
my  noble  Lord  at  the  Bar,  that  his  Counfel  Ihould 
be  heard  about  Mr.  French'^  being  Witnefs,  whe- 
ther hefhould  be  a  Witnefs  or  no  ;  I  think  it  would 
be  much  for  the  clearing  of  the  Faft  one  Way  or 
other,  if  the  Evidence  of  that  Witnefs  could  be 
heard  ;  but  whether  he  can  be  heard,  or  not, 
according  to  Law,  is  a  Queftion  that  muft  be  de- 
bated amongft  your  Lordfhips,  after  your  Lord- 
Jhips  have  heard  the  Coujnfel  on  both  Sides,  and 
perhaps  the  Opinion  of  the  Judges  upon  their 
Arguments  ;  and  therefore  I  think  we  muft  ad- 
journ, to  confider  whether  this  Matter  fhall  be 
argued  or  no. 

L.  H.  St.  What  fay  you  to  this  Matter,  Mr. 
Attorney  ? 

Mr.  Alt.  Gen.  My  Lords,  I  fliould  agree  with 
the  Motion  that  is  made,  if  there  were  any  Thing 
infifted  upon  by  the  Prifoner  at  the  Bar,  that 
would  bear  a  Queftion  or  Argument  ^but  my  Lord 
of  JVarmck  himfelf  has  waved  the  Objedlion,  and 
ib  I  think  there  is  no  need  for  any  Argument  on  our 
Side. 

L.  Godol.  I  would  agree  with  the  Motion  that 
was  made  for  adjourning,  in  order  to  debate,  but  I 
defire  to  be  thus  underftood,  if  he  thinks  it  for 
his  Advantage,  that  this  Witnefs  fhould  be  heard 
for  him,  which  he  knows  beft,  whether  it  be  or 
be  not  •,  then  I  do  fuppofe  your  LordlTiips  will 
adjourn,  to  confider  of  it  in  your  own  Houfe 
amongft  your  felves  -,  it  will  not  be  proper  to  en- 
ter into  the  Debate  here,  nor  there  neither,  till 
you  know  what  Objedlion  the  Counfel  for  the  King 
make  againft  this  Man's  being  an  Evidence,  and 
therefore  we  would  know,  it  is  fit  to  be  known, 
whether  my  Lord's  waving,  or  not  infifting  upon 
this  Man's  Teftimony,  be  free  and  voluntary,  and 
abfolute  -,  or  whether  it  be  only  in  refpeft  to  the 
Trouble  it  may  put  the  Houfe  to  for  the  De- 
bate. 

L.  H.  St.  My  \uOX(MVar-ji}ick,  fome  of  my  noble 
Lords  obierve  you  have  defired  Mr.  French  fhould 
be  examined,  and  that  your  Counfel  may  be  heard 
to  that  Point,  whether  he  be  by  Law  a  Witnefs,  or 
not ;  feveral  of  my  Lords  think  it  reafonable, 
Counfel  fhould  be  heard.  Whether  he  be  a  Wit- 
nefs or  not;  or  at  leaft,  that  that  Qiieftion  fhould 
be  confidered  amongft  themfclves,  if  infifted  up- 
on -,  therefore  your  Lordfhip  is  lo  declare,  whe- 


ther you  do  infift  u  pon  it,  or  defire  to  wave  it. 

R.oUVar.  I  wholly  fubmit  my  felf  to  your 
Lordfhips  •,  but  as  I  am  advifed  by  my  Counfel,  I 
hope  he  is  a  good  Witnefs,  and  I  defire  my  Coun- 
fel may  be  heard  to  that  Point. 

Mr.  An.  Gen.  My  Lords,  in  Truth  I  acknow- 
ledge, according  to  the  Method  of  Law,  the  Ob- 
jeftion  ought  to  come  of  our  Side,  for  I  think  we 
have  very  good  Reafon  to  oppofe  that  Gentleman's 
being  a  "Witnefs  in  this  Cafe,  even  upon  that  Ob- 
jeftion  which  my  Lord  has  made  himfelf,  upon  the 
Confideration,  that  he  has  been  found  guilty  of 
Man-fiaughrer,  for  the  Death  of  this  very  Perfon. 
It  is  true,  upon  his  Prayer,  Clergy  vvas  allowed 
him,  but  the  burning  of  the  LLmd  was  refpited, 
and  he  was  not  burnt  in  the  Hand,  and  he  is  not 
pardoned  -,  and  how  far  he  can  be  a  Witnefs  in  this 
Cafe,  is  the  Objeftion  ;  If  a  Man  convicfed  of 
Felony,  that  is  within  Clergy,  prays  his  Clergy, 
and  it  is  allowed  him,  but  he  is  not  burned  in  the 
Hand,  nor  pardoned,  we  apprehend  he  is  no  Wit- 
nefs ;  and  that  is  the  Objedion  we  make  againft 
his  Teftimony  to  your  Lordfhips. 

L.  H.St.  My  Lord  JVayuAJc,  you  hear  what 
is  faid  by  way  of  Objeftion  againtl  tliis  Man's  be- 
ing a  Witnefs.     What  f  ly  you  to  it  ? 

E.offVariv.  For  Matter  of  Law,  my  Lords, 
I  am  not  capable  of  fpeaking  to  it,  but  I  defire 
my  Counfel  may. 

L.  H.  St.  That  which  Mr.  Attorney  propofes 
by  way  of  Objection  is  Matter  ofFadl,  and  the 
Matter  of  Law  does  not  arife  till  the  Faft  be  fet- 
tled, which  muft  fall  within  your  Lordfliip's  own 
Knowledge,  who  produce  him  as  a  Witnefs,  and 
therefore  you  muft  anfwer  to  that  Fad:  your 
felf. 

E.  offVarw.  I  defire  to  know  of  your  Lordfhips, 
if  a  Man  be  convided  of  Felony  that  is  within 
Clergy,  and  prays  his  Clergy,  and  it  is  allowed 
him,  but  the  burning  of  the  Hand  is  refpited,  and 
there  is  a  Warrant  for  his  Pardon  ;  whether  he 
cannot  be  a  good  Witnefs  :  That  his  Clergy  was 
allowed,  and  the  burning  of  the  Hand  refpited, 
I  have  the  Record  here  to  fhcw. 

L.  H.  St.  My  Lords,  my  noble  Lord  at  the 
Bar,  infifting  upon  a  Warran:  for  a  Pardon,  I 
muft  acquaint  you  with  fomething  that  has  hap- 
pened during  your  Lordfliips  fitting  here  this 
Day  •,  fince  1  came  hither  a  privy  Seal  was  delive- 
red to  me,  in  order  to  pais  a  Pardon  for  the  burn- 
ing in  the  Hand  of  Mr.  French  for  the  Man-flaugh- 
ter for  which  he  was  convided  at  the  Old-Baily  ; 
fo  far  I  can  acquaint  your  Lordfhips  as  to  Matter 
of  Fad. 

R^rl  of  M-^a?-tvick.  My  Lord,  lam  advifed  by 
my  Counfel,  that  he  is  a  good  Witnefs  without  a 
Pardon,  or  without  burning  in  the  Hand. 

L.  H.  St.  What  fay  you,  Mr.  At:orney,  to  the 
Law?  Now  you  underftand  what  the  Fad  tru- 
ly is. 

Mr.  Att.  Gen.  Yes,  my  Lord ;  and  I  do  appre- 
hend, with  SubmilTion  to  your  Lordfhips  Judg- 
ment, That  a  Man  convided  of  Felony,  tho'  he 
prays  his  Clergy,  and  has  it  allow'd  him,  but  is 
not  burnt  in  the  Hand,  nor  has  any  Pardon,  can 
be  no  Witnefs. 

L.  H.  St.  That  is  the  Cafe  upon  which  you 
arc  to  form  your  Objedions :  Here  is  a  Man  pro- 
duced as  a  Witnefs,  who  has  been  convided  of  Fe- 
lony, within  the  Benefit  of  Clergy,  has  craved  his 
Clergy,  has  had  it  allowed,  but  has  not  been  burnt 
in  the  Hand,  nor  pardoned. 

Mr. 
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Mr.  All.  Gen.  Then,  my  Lords,  with  humble 
Submi.Tion,  up-^n  die  Matter  of  Fafc  fo  ftated,  I 
make  this  Objcdion,  That  he  is  no  Witnefs  in 
Point  of  Law  :  He  has  been  convicted,  in  one  re- 
Jpeft,   for  the  very  Offence  for  which  the  noble 
Lord,  the  Prifoner  ac  the  Bar,  ftands  indicted- 
Tho'  not  in  the  fame  Degree  as  the  Indiftmcnt  fcts 
it  forth,  yet  it  is  for  the  fame  Faft.     Upon  this 
Indictment  Mr.  French  was  indided  at  the  SefTions 
at  iheOU-Baily,  and  there  he  was  found  guilty  of 
Man-flaughter,  upon  which,  he  pray'd  the  Benefit 
of  his  Clergy,  which  was  allow'd  him,  but  he  was 
not  burnt  in  the  Hand  :   Thus  ftands  the  Cafe  in 
Fadl.    Now,  my  Lords,  the  Allowance  of  Clergy 
of  it  felf,  does  not  difcharge  the  Party  from  the 
Offence,  fo  far  as  to  fet  him  ReeJus  in  Ctfia,  and 
make  him  in  all  refpecTts  a  Perfon  fit  to  have  the 
Benefit  and  Privileges  of  a  Prohus  £5?  Legalis  Homo, 
till  he  has  pafs'd  through  thofe  Methods  of  fet- 
ting  himfelf  Right  in  the  Eye  of  the  Law,  that  the 
Law  hath  prefcribed  -,   and  in  order   to  kt  -this 
Matter  in  its  true  Light  before  your  Lordfliips, 
ir  will  be  neceffary  for  me  to  open  to  your  Lord- 
Ihips,   as  far  as  I  can,  the  Nature  of  this  Benefit 
of  Clergy,    and  what  Advantage  did  accrue  to 
the  Party,  by  having  that  Benefit  allow'd  him, 
and  likevvife  what  Benefit  he  had  by  the  A(5t  that 
enadled  the  Burning  in  the  Hand,  which  was  the 
Statute  of  the  4th  of //.-■«.  VII.  And  by  that  Ad  the 
Burning  in  the  Hand  was  to  be  of  no  more  Effecft, 
but  only  to  fhew  that  he  had  had  his  Clergy  al- 
lowed him  ;    that  unlefs  he  were  within  Orders, 
he  fhould   have   it   no  more  than  once.     Before 
that  Aft  of  Parliament,  a  Perfon  might  have  had 
the  Benefit  of  Clergy  feveral  Times,  but  that  Ad 
limits  it  as  to  Time,  that  it  fhall  be  but  once :  And 
therefore,    in  order  to  the  having  of  it  known, 
whether  a  Man  once  had  his  Clergy  allowed  him, 
that  did  not  produce  his  Orders,  that  A61  pro- 
vides there  fhall  be  a  Mark  fet  upon  him  at  the 
Time  of  the  Allowance  of  this  Clergy,  as  a  To- 
ken that  it  was  allowed  him,  and  he  was  never 
to  have  it  allowed  afterwards,  but  even  at  that 
Time  he  was  to  be  delivered  over  to  the  Ordi- 
nary to  make  his  Purgation  ;  but  fince  that  Acl, 
feveral  Statutes  have  been  made  about  this  Matter. 
I  fhall  mention  one  that  relates  to  your  Lordihips, 
and  that  is  the  Statute  of  Edward  the  Vlth,   which 
indeed  does  Enaft,  That  in  cafe  where  a  Peer  is 
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your  Lordfhips  as  the  Cafe  of  this  Perfon,  Cap- 
tain French. 

Mr.  Sol.  Gen.  My  Lords,  if  your  Lordfhips 
pleafe  to  fpare  me  one  Word  of  the  fame  Side: 
Sure  at  common  Law  there  would  be  no  Difficulty 
Qt  all,  that  a  Perfon  convided  of  Felony  within 
theBenefii  of  Clergy,  unpardoned,  and  undifchar- 
ged,  could  be  no  Witnefs  -,  and  fince  thofe  feve- 
ral Statutes  that  have  been  mentioned  by  Mr.  At- 
torney, uniefs  there  be  an  adual  Burning  in  the 
Hand,  or  a  Pardon  for  that  Burning  in  the  Hand  ; 
fure  it  cannot  be  pretended,  that  one  convirted  of 
Felony  can  be  admitted  as  a  Witnefs.  If  my  Lord 
oHVarwick  does  infill  upon  his  Evidence  as  Matter 
of  Right,  vJt,  for  the  King,  doinfift:  upon  it,  that 
there  is  no  Right  at  all  in  thcCale  •,  \or  French  mud 
be  taken  to  be  one  convided  of  Felony,  and  not 
difcharged  without  either  Burning  in  the  Hand, 
or  Pardon,  and  then  we  are  fure  it  cannot  be  pre- 
tended in  Law  that  he  can  be  a  Witnefs. 

L.H.St.  My  Lords,   the  King's  Counfel  have' 
ftated  their  Objedion,  what  is  your  Picafure  to 
have  done  in  it  ? 

Earl  of  Rivers.  I  fuppofe,  my  Lords,  that  it  will 
be  neceffary  to  hear  what  Anfwer  my  Lord  of 
TVarvjick  gives  to  this  Objedion. 

L.  H.  St.  Is  it  your  Lordihips  Pleafure  then,  that 
the  Counfel  affigned  for  my  Lord  U'^ar--i:iLk  be  heard 
what  they  have  to  fay  to  this  Matter  ? 

Lords.     Ay,  ay,  ay. 

[TJoen  Sir  Thomas  Powys  cdme  to  the  Bar,  and 
Jlood  by  the  Earl  of  Warwick,  and /poke  thas.^ 

Sir  T.  Powys.  May  it  pleafe  your  Lordfhips,  I 
am  by  the  Order  of  this  Honourable  Houfe,  af- 
figned  of  Counfel  for  this  noble  Lord  at  the  Bar, 
in  point  of  Law  -,  and,  my  Lords,  as  to  the  pre- 
fent  Queftion  that  has  been  fpoken  to  by  the  King's 
Counfel,  I  am  a  little  furprizcd  to  hear  it  fhould  be 
wondered  at,  that  my  Lord  of  tVarwick  fhould  in- 
fift  upon  it,  that  this  Gentleman  fhould  be  examin- 
ed for  him  as  a  Witnefs,  becaufe,  with  humble 
Submiffion  to  your  Lordfhips,  I  think  the  Autho- 
rities of  Law  will  make  for  the  Opinion  on  the 
other  Side.  Mr.  Attorney  General  fays  true,  the 
firft  Statute  that  was  made  for  Burning  in  the 
Hand,  was  that  in  j^.Hen.Y\l.  before  that  Time  the 
Benefit  of  Clersy,  even  for  Murder,  was  ufed  to 


convided  of  Felony  within  the  Benefit  of  Clergy,     be  allowed  upon  the  Prayer  of  the  Party,  and  he 
he  fhall  be  difcharged  without  being  burnt  in  the     was  thereupon  delivered  over  to  the  Ordinary  to 


Hand,  but  then,  and  thus  the  Law  ftood  till  the 
Statute  of  18  Eliz.  cap.  7.  by  which  'tis  Enaded, 
That  after  the  Burning  in  the  Hand  the  Prifoner 
fhall  not  be  delivered  to  the  Ordinary,  but  he  fhall 
be  difcharged  ;  by  Virtue  of  which  Ad,  after  burn- 
ing in  the  Hand,  the  Prifoner  hath  made  full  Sa- 
tisfadion  to  the  Law,  without  that  Sort  of  Pur- 
gation which  was  before  requifite  to  be  made,  but 
till  he  be  burnt  in  the  Hand,  or  has  his  Pardon, 
he  is  not  to  be  difcharged  ;  it  may  be  he  may  be 
bailed  out  by  the  Judge,  in  order  to  get  a  Pardon, 
but  ftill  he  remains  in  jlatu  quo,  as  to  his  being  a 
Witnefs,  or  any  Thing  of  that  Nature  ;  his  Cre- 
dit is  gone  rill  it  be  reftored  by  the  King's  Par- 
don,  or  his  undergoing  the  Punifhment  that  the 
Law  requires ;  and  no  Man  would  fay,  that  where 
one  lies  under  a  Conviction  of  Felony  undifchar- 
ged  by  burning  in  the  Hand,  or  Pardon,  that  he 
can  be  a  Witnefs  •,  he  remains  juft  as  he  was  be- 
fore, the  Convidion  remains  upon  him,  which  dif- 
abled  him  to  be  a  Witnefs ;  and  that  we  fubmit  to 
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make  his  Purgation,  and  that  not  only  once,   but 
toties  qiioties,    let   him  demand  it  as  often  as  he 
would,  and  as  often  as  he  offended  it  was  allow- 
ed :  This  was  thought  fuch  a  Privilege  as  ought 
to  be  reftrained  ;  that  Statute  of  the  4th  ofHen^SW. 
takes  notice  that  an  ill  Ufe  was  made  of  it,  and 
therefore  does  Ordain,  That  it  Ihould  be  allow'd 
no  more  than  once,   unlefs  to  Perfons  within  Or- 
ders :  And  as  a  Means  to  know.  Whether  it  had 
been  before  allowed,  or  not,   the  Ad  does  dired. 
That  the  Party  convided  fhall  be  burnt  in   the 
Hand,  that  is  all  the  Ad  does  appoint,   it  does 
no  otherwife  alter  the  Cafe-,  it  does  not  impofe 
it  upon  the  Party  as  a  Punifhment  for  the  Offence, 
but  only  as  a  Mark  of  Diftindion,  that  if  ever 
he  came  again  before  the  Court,  and  being  con- 
vided of  the  like  Ofience,  fhould  pray  the  Bene- 
fit of  Clergy,   then  upon  Infpedion  it  might  be 
known  whether  before  he  had  been  allowed  his 
Clejgy   or  not ;    and   fo  flood  the  Law  without 
Alteration  as  to  the  Manner  of  Delivery  of  the 
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Criminal  over  to  the  Ordinary  to  make  his  Purga- 
tion, with  which  the  Temporal  Law,  in  the  Man- 
ner of  doing  thereof,  did  not  intermeddle;  and 
therein  confrHed,  with  refpeft  to  this  Matter,  the 
Benefit  of  Clergy.     Afterwards,  by  the  Statute  of 
Eihvan!  the  Vlch,  the  Peers  were  exempted  from 
the  Burning  in  the  Hand;  and  then  comes  the  Aft 
that  we  rely  upon,  which  is,  that  of  the  iSth  of 
Eliz.  that  takes  notice  of  the  former  Aft  of  the 
4th  of  Hen.Yll.  which  only  ordered  the  Burning  of 
the  Hand  for  the  Purpofes  aforefaid,   but  left  the 
Party  to  bcdelivcred  over  to  theOrdixiary  to  make 
his  Purgation  ;  which  was  found  to  be  a  Matter 
attendecTwich  many  Abufes,  and  upon  the  Refor- 
mation thought   fit   to   be  abolifhed,  and  taken 
away,  becaufe  it   was  only  an  outward  Appear- 
ance and  Shew  of  Purgation,  and  was  oftenthe 
Occafion  of  very  great  Perjuries,  therefore  it  is 
taken  totally  away,  and  by  this  Aft  the  Party 
fliall  have  the  Benefit  of  Clergy  without  making 
Purgation,  as  fully  as  if  he  had  aftually  made  it. 
But,  fay  they.  There  is  ftill  left  fomething  that 
the  Law  requires,  which  is.  That  he  fhould  be 
firft  burnt  in  the  Hand,   and  if  he  be  not  burnt 
in  the  Iland,  or  at  leaft  pardoned,  he  is  not  in 
that  Condition   that  the  Law  calls  for  in  fuch  a 
Cafe,  to  let  him  R^l^hs  in  Curia:  If  he  he  burnt 
in   the   Hand,    or  pardoned  by  the   King,  they 
agree  on  the  other  Side,  that  he  may  be  a  very 
good  Witnefs.     My  Lords,  that  Aft  of  Parlia- 
ment of  Queen  Eliz.  does  impower  the  Court  that 
tries  the  Criminal,  and  before  whom  he  is  con- 
vifted,  not  only  to  burn  him  in  the  Hand,  pur- 
fuant  to  the  Aft  of  Hen.  VII.  but  alfo  to  detain 
him  in  Prifon  for  a  Year  after  ;  but  yet  I  think 
that  doth  not  fignify  any  Thing  one  Way  or  other, 
to  reftore  him,    or  not  reftore  him  to  his  Cre- 
dit ;  for  I  think  the  Burning  in  the  Hand,  which 
is  a  Mark  of  Infamy,  was  never  intended  as  a 
Means,  any  more  than  Imprifonment  for  a  Year, 
of  reftoring  a  Man  to  his  Credit ;  it  was  only  to 
fhew  he  had  his  Clergy  once,  and  fhould  have  it 
no  more.     The   Allowance    of   Clergy   by    the 
Statute  of  £fe.  operates  as  a  Pardon  ;  only,  Hiith 
the  Statute,  he  fhall  not  be  delivered  out  of  Pri- 
fon before  he  is  burnt  in  the  Hand,  according  to 
the  Statute  ofHfn.VU.     No  body  can  fay,   that 
the  Continuing  in  Prifon  for  a  Year,  which  the 
Court   may   order,  though   burnt  in   the  Hand, 
would,  as  to  rclloring  of  Credit,  have  operated 
one  Way  or  other :  But  that  we  infift  upon  is. 
That  the  Allowance  of  Clergy  fets  him  right  in 
Court,  fince  Purgation  is  abolifhed,  and   is   the 
fame  Thing  as  if  he  had  undergone  the  ceremo- 
nial Parts  of  a  formal  Purgation.     It   is  the  Al- 
lowance of  Clergy  that  makes  the  Alteration  or 
Operation  in  this  Cafe,   by  virtue  of  this  laft  Aft 
of  the  iSth  of  £//s.  for  we  take  it,  that  he  is  to 
have  the  fame  Benefit  of  his  Clergy,  as  if  he  had 
been  delivered  to  the  Ordinary,    and   Purgation 
had  been  made  ;  and  now  the  Allowance  of  Cler- 
cry   by  this  Aft,  gives  the  fame  Benefit  to  the 
Party,  as  Purgation  would  have  done  before  the 
Aft    and  he  is  in  the  fame  State  and  Condition  as 
he  would  have  been  in  Cafe  of  a  Purgation,  or  of 
a  Pardon  by  the  King.     The  Authorities  are  all 
with  us.     There  is  a  Cafe  that  is  very  well  known 
Rmong  the  Men  of  the  Law  in  the  fourth  Report 
of  my  Lord  Coke,    Hokroft's  Cafe,    who  was  in- 
difted  and  convifted  of  Manflaughrer,    and  he 
prayed  the  Benefit -of  his  Clergy  ;  the  Judges 
thought  fit  to  refpite  their  Judgment  cherein,  buc 


his  Prayer  was  enter'd  upon  Record  ;  and  then 
an  Appeal  being  brought  againft  him,  it  came  to 
be  a  Queftion,  How  far  he  had  had  his  Clergy  ? 
For  by  the  Statute  of  the  3d  of  Hen.  VII.  an  Ap- 
peal will  lie  notwithftanding  a  Conviftion,  if  the 
Party  have  not  had  his  Clergy  ;  and  in  this  Cafe 
it  was  adjudged.  That  the  Party  having  prayed 
his  Clergy,   he  fhould  have  the  fame  Benefit  as  if 
the  Court  had  ordered  every  Thing  to  be  aftually 
executed,    which  ought  thereupon   to   be  done  : 
And  furely  then  it  can  be  no  Qtieftion,  Whether 
a  Man  fliall  be  a  Witnefs  or  no,    who  has  had 
his  Clergy  allowed.     It  is  fo  entrtd  upon  Record, 
That  the  Book  was  adminiftred  to  him,  and  that 
he  read  as  a  Clerk;  for  the  Party  has  done  as 
much  as  he  can,  prayed  the  Benefit  ot  his  Cler- 
gy, and  had  it  allowed,  and  fo  it  is  enter'd  upon 
Record.     The  Rcfpiting  of  the  Burning  of  the 
Hand  till  the  King's  Pardon  be  obtained,  fliall 
not,  fure,  put  him  in  a  worfc  Condition  than  he 
would  have   bten,   if  he  had  aftually  been  burnt 
in  the  Hand.     My  Lords,  I  have  in  my  Hand  a 
Book  which  is  of  very  great  Efteem,  and  that  is, 
Ihe  Reports  of  m-j   Lord   Chief  Juflice  Hobbart, 
wherein  he  declares    his  Opinion   in  this  Point, 
and  for  whofe  Opinion  every  one  of  our  Gown 
ever  hath  teftified  a  very  great  Veneration  and 
Refpeft  ;  the  Cafe  is  that  of  Searle  and  inHiamSj 
wherein  my  Lord  Hobbart  has  fpoken  fo  fully  to 
this  Matter,  that  I  think  it  ought  to  put  an  End 
to  the  Queftion  :  He  fays,  the  Statute  of  Eliz.  ap- 
pointing the  Burning  in  the  Hand  without  Pur- 
gation,   does  operate  as  a  Statute- Pardon  to  all 
Intents  and  Purpofes,  and  the  Party  having  now 
the  Benefit  of  his  Clergy  allowed,  is  in  all  Re- 
fpefts  in  the  fame  Condition  as  if  he  had  been  ac- 
quitted :    That   is    the    Opinion    that    he  holds 
throughout  that  Cafe:   J  need  not  trouble  your 
Lordfliips  with  reading  all  the  particular  Words 
that  he  ufes,  but  only  thofe  which  relate  to  the 
Thing  now  in  Queftion,  immediately  before  your 
Lordfhips.  He  delivers  his  Opinion,  Ti!?^/  ivhofoever 
f peaks  Words  of  Accufalion.,  refle^ing  upon  a  Man  for 
any  Offence  for  which  he  ivas  indited  and  conviBed, 
and  had  had  his  Clergy  allowed,  an  A£iion  lies  as  if 
he  had  been  totally  acquitted  from  it ;  'tis  not  the  Burn- 
ing in  the  Hand,  but  the  Allowance  of  Cle7-gy,  that  fets 
him  right  in  his  Credit  in  the  Eye  of  the  Law,  and 
he  is  thereby  in  the  fame  Condition  in  that  Refpeof, 
that  he  would  have  been,  if  he  never  had  had  any  Con- 
vision  upon  hi?n.     Towards  the  End  of  the  Cafe 
his  very  Words  are  thefe,  "Though  the  Statute  faith, 
after  burning  in  the  Hand,  according  to  the  Statute 
in  that  behalf  made,  he  fiall  be  difcharged,  and  there 
is  no  Burning  in  the  Hand,  that  makes  nothing  ;  for 
though  it  be  a  Cafe  where  the  Hand  ought  to  be  biirnty 
yet  it  is  not  fo  effential  but  a  Man  may  have  the  Be- 
nefit of  the  Statute,  though  he  be  not  burnt ;  the  King 
may  pardon  the  Burning,  for  the  Burning,  even  in  an 
Appeal,  is  no  part  of  the  Judgment,  nor  fo  ?nucb  as  in 
ihe  Nature  of  Pumjhment,  but  rather  a  Mark  to  no- 
tify that  he  may  have  his  Clergy  but  once.     Thefe  are 
his  very  Words  in  this  cafe  ;  fo  that  the  Statute 
of  Queen  Elizabeth  doth  abolifh  Purgation,  but 
gives  the  Party  all  the  Benefit  thereof,  as   if  he 
had  gone  through   it,  and  inftead  of  delivering 
the  Party  to  the  Ordinary  to  make  his  Purgation, 
it  fays,  he  fliall  be  delivered  out  of  Prifon  ;  but 
left  it  might  feem  to  repeal  the  Statute  ofHcnNW 
as  to  Burning  in  the  Hand,  it  adds,  Being  burnt  in 
the  Hand,  according  to  the  Statute  in  that  behalf  pro- 
vided:  By  the  Statute  of  Hen.Yll.  h&Avas  firft  to 
■  '  be 
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be  burnt  in  the  Hand,  and  then  delivered  to  the 
Ordinary  to  make  his  Purgation  •,  but  by  the  Sta- 
tute of  E^:z.  he  is  firll  pardoned  his  Crime  by 
being  allowed  the  Benefit  of  his  Clergy,  wichout 
making  his  Purgation,  and  afterwards  to  be  burnt 
in  the  Hand  before  he  be  delivered  out  of  Prifon; 
fo  that  the  Burning  in  the  Hand  is  only  a  Con- 
dition precedent  to  his  getting  out  of  Prifon,  not 
to  his  being  reftored  to  his  Credit:  The  King 
may  pardon  the  Burning  in  the  Hand  undoubt- 
edly, and  he  has  gone  a  great  Way  in  this  Cafe, 
for  he  hath  given  a  Pardon  as  far  as  the  Privy 
Seal,  and  that  is  fufficient  to  fhew  his  gracious 
Intention  of  pardoning  it  throughout  ;  and  if 
there  be  need,  we  hope  it  may  pafs  yet  forward. 
What  we  infill:  on,  is  not  only  the  Opinion  of 
my  Lord  Chief  Juftice  Hobbart,  but  he  is  followed 
therein  by  the  Opinion  of  a  Man  of  very  great 
Authority,  one  no  lefs  eminent  than  he  in  his 
Profeffion,  and  that  is  my  Lord  Chief  Juilice  Hale, 
in  a  Book  of  his  that  is  intituled.  His  Pleas  of  the 
Cre-dor,  which  is  but  an  Abridgment  of  what  he 
intended  upon  that  Subjeft  under  the  Title  of 
Clergy  :  When  he  comes  to  treat  of  the  Confe- 
quences  of  the  Allowance  of  Clergy,  and  what 
the  feveral  Effeds  of  Clergy  allow'd,  fhall  be,  he 
fays,  it  gives  him  a  Capacity  to  purchafe  Goods, 
and  retain  the  Profits  of  his  Lands,  and  reftores 
him  to  his  Credit,  according  to  the  Cafe  I  have 
mentioned  before  in  Hobbart,  of  Searle  and  Jf^il- 
liams ;  for  that  Cafe  is  particularly  in  that  Book 
mentioned  and  referred  to :  Therefore  I  hope 
your  Lordfhips  will  make  no  Difficulty  of  hearing 
this  Witnefs ;  for  we  think  the  having  his  Clergy 
allow'd  him,  is  that  which  reftores  him  to  his 
Credit.  If  they  have  any  other  Objedions  againft 
him,  I  hope  we  fhall  hear  it  from  the  King's 
Counfel :  But  if  this  be  flood  upon  in  Point  of 
Law  as  an  Objeftion,  That  though  Clergy  was 
allowed,  he  was  not  burnt  in  the  Hand,  nor  par- 
doned ;  I  would  have  obferved  to  your  Lord- 
Ihips,  That  my  Lord  High  Steward  has  told 
you  it  is  fo  far  gone  towards  the  Pardon,  that  the 
King  has  Ihewn  his  Intention  to  pardon  by  the 
Privy  Seal  ;  and  we  hope  your  Lordfhips  will  not 
lee  this  noble  Lord  at  the  Bar  fufFer  any  Preju- 
dice, by  the  not  perfedling  of  the  Pardon  by  adu- 
al  pafTing  of  the  Great  Seal. 

L.  H.  St.  Mr.  Attorney  General,  what  fay  you 
to  the  Matters  which  have  been  urged.-' 

Mr.  Jit.  Gen.  My  Lord,  we  have  ftated  our 
Objedion  ;  we  think  there  is  nothing  given  as  an 
Anfwer  to  it,  and  we  fubmit  it  to  your  Lordfhip's 
Judgment. 

Marq.  oiHallifax.  My  Lords,  I  defirethat  the 
Quefi:ion  that  is  to  be  decided  before  your  Lord- 
fhips, may  be  fettled  truly,  what  it  is. 

L.  H.  St.  If  there  be  fix  in  Company,  and  one 
of  them  is  killed,  the  other  five  are  afterwards 
indided,  and  three  are  tried,  and  found  guilty  of 
Manflaughter,  and  upon  their  Prayers  have  their 
Clergy  allowed,  and  the  Burning  in  the  Hand  is 
refpiced,  but  not  pardoned  -,  Whether  any  of  the 
three  can  be  a  Witnefs  upon  the  Trial  of  either 
of  the  other  two. 

Sir  '/.  Po'j-'is.  My  Lords,  with  SubmilTion, 
though  he  were  convided  of  the  Felony,  yet  upon 
Prayer  of  his  Clergy,  that  being  allowed  him, 
that  reftores  him  to  all  the  Capacities,  we  fay, 
that  he  had  before  the  Convidion,  and  particu- 
larly to  his  Credit  ;  and  for  that  we  fubraif  our 
fclves  to  your  Lordfhips  Judgment. 
Vol.  Y. 


Marq.  o^  Hallifax.  I  fuppofe  your  LordlhipswiU 
have  the  Opinion  of  the  Judges  upon  this  Point, 
and   that   mull  be  in  the  Prefence  of  the  Priib- 


ner. 

L.  H.  St.  It  mufl  certainly  be  in  the  Prefence  of 
the  Prifoner,  if  you  afk  the  Judges  Opinions. 

Marq.  of  Hallifax.  But  in  chefe  Cafes,  my  Lords, 
it  is  ufual  to  hear  the  King's  Counfel  to  make  a 
Reply  :  I  defire  to  hear  what  they  would  fay  to 
what  has  been  offered  by  the  Counfel  for  the  noble 
Lord  the  Prifoner  at  the  Bar. 

Mr.  Serj.  Wright.  My  Lords,  I  did  apprehend 
that  the  very  ftating  of  the  Objedion  would  have 
fet  this  Matter  in  its  true  Light :  For  in  the  firft 
Place,  it  is  agreed  en  all  hands.  That  this  Mr. 
French.,  that  is  defired  to  be  a  Witnefs,  does  ftand 
convided  of  Felony,  and  by  the  Law  oi  En^.and, 
while  that  Convidion  remains  upon  him,  till  he  be 
either  purged  or  pardoned,  he  cannot  be  a  Wit- 
nefs :  By  the  Convidion  his  Credit  is  loll  ;  and 
till  he  be  rellored  to  his  firft  Condition,  he  Hands 
not  ib  clear  in  the  Eye  of  the  Law  that  he  can  be 
an  Evidence.  The  Counfel  for  the  Prifoner  have 
objeded.  That  if  he  either  be  pardoned,  or  Clergy 
allowed,  he  is  put  in  the  fame  Condition  as  if  he 
had  been  acquitted. 

My  Lords,  I  muft  admit  a  Pardon  reftores  to 
Credit  ;  and  I  muft  likewife  admit.  That  allow- 
ance of  the  Benefit  ot  Clergy,  and  Burning  in  the 
Hand  upon  it,  amounts  in  Law  to  a  Pardon,  oris 
equivalent  to  a  Pardon  in  this  Matter  :  But  the  Fad 
here  is  not  ib  •,  for  here  is  neither  adual  Pardon, 
nor  any  Burning  in  the  Hand :  the  Benefit  of 
Clergy  was  prayed,  and  allowed  •,  but  that  alone 
is  not  fjfficient  ;  there  muft  be  an  adual  Burning 
in  the  Hand,  or  a  Pardon  of  that  Burning  in  the 
Hand,  otherwife  it  cannot  be  a  Satisfadion  in  Law, 
fuch  as  fhould  put  him  in  the  fame  Condition  as  if 
he  were  acquitted.  Your  Lordfhips  have  heard 
what  was  faid  by  his  Grace  my  Lord  High  Steward, 
That  as  to  the  Burning  in  the  Hand,  the  King 
has  been  pleafed  to  proceed  fo  far  as  to  grant  a 
Privy  Seal  for  the  Pardon  of  ti.c  Burning  in  the 
Hand  :  But  your  Lordfhips  very  well  know,  and 
it  cannot  be  infifted  on  to  the  contrary,  by  the 
Counfel  on  the  other  Side,  That  it  is  no  Pardon 
until  it  be  paft  under  the  Great  Seal  oi'  England: 
So  that  here  is  no  adual  Pardon  •,  nor  is  the  bare 
Allowance  of  Clei-gy,  without  Burning  in  the 
Hand,  equivalent  to  a  Pardon.  My  Lord';,  it 
muft  be  agreed.  That  at  the  Common  Law,  X:'er-_ 
fons  that  were  convided  ofFelohv,  were  not  re-' 
ftored  to  their  Credit  meerly  by  allowing  the  Bene- 
fit of  Clergy  to  them  j  there  was  fomething  fur- 
ther to  be  done  to  regain  Credit  •,  the  Party  rcml' 
vided  muft  undergo  another  Trial  before  the  Oi'- 
dinary,  which  was  commonly  called  Purgation';' 
when  any  Man  was  convided  of  Felony,  he  was, 
upon  his  Prayer  of  the  Benefit  of  Clergy,  to  have 
it  allowed  to  him,  and  if  he  could  read  as  a  Clerk, 
his  Life  was  faved.  He  was  not  difcharged  of 
the  Felony,  and  therefore  was  delivered  over  to 
the  Ordinary  to  be  kept  in  Prifon  until  he  had, 
by  a  Sort  of  Trial  before  the  Ordinary,  made  his 
Innocence  appear,  and  purged  himfelf  of  the  Fad 
charged  upon  him  ;  and  if  he  could  not  make  his 
Purgation,  he  was  to  lie  perpetually  in  Prifon  ; 
and  notwithftanding  the  Allowance  of  Clergy,  and 
Delivery  over  to  the  Ordinary,  yet  was  not  the 
Credit  reftored,  nor  his  former  Capacities  •,  he 
was  not  a  l^gal  Witnefs  until  he  had  purged  him- 
felf of  the  Crime  :  It  Was  the  clearing  themfelvei 
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of  the  Guilt,  that  reftored  fiich  Perfons  to  their 
Repuracion  and  Credit,  net  the  bare  Allowance  of 
Clercry  :  Some  Criminals  were  delivered  to  the 
Ordinary  generally  ;  thofe  might  make  their  Pur- 
gation: Others  were  fpecially  delivered,  or  deli- 
vered with  a  fpecial  Charge  to  the  Ordinary,  not 
to  admit  them  to  Purgation,  Abfque purgatwnefa- 
cienda :  Thefe  latter  could  never  be  reltored  to 
Credit,  except  by  the  King's  Pardon  ;  for  the  Li- 
berty of  Purgation,  which  was  the  IVleansot  re- 
gaining their  Credit,  was  taken  from  them  -,  their 
Guilt  occafioned  their  lofs  of  Credit  ;  taking  away 
that  Guilt  doth  confequentially  reftore  Credit 
again  -,  and  this  Benefit  of  Clergy  was  to  be  allow- 
ed as  often  as  any  Man  had  Occafion  for  it. 

Thus  the  Dvlatter  of  Benefit  of  Clergy  ftood  in 
Common  Law,  in  refpefc  of  Purgation  and  re- 
ftoring  of  Credit,  till  the  Statute  of  i8  Eliz.  c.  7. 
which  was  cited  on  the  other  Side  by  Sir  T/jowai 
Potvis  ;  by  which  Statute  Purgation  is  abfolutdy 
taken  away,  and  fet  afide  :  and  the  Party  being 
burnt  in  the  Hand,  according  to  the  Statute  ot  4 
H.  VII.  is  appointed  by  this  Statute  18  Eliz.  to  be 
difcharged,  and  not  to  be  delivered  over  to  the 
Ordinary,  as  was  before  that  Time  ufed.  The 
delivering  over  to  the  Ordinary  was  in  Order  to 
Purgation,  and  that  by  the  laft  Statute  is  quite 
taken  away,  and  the  Party  is  to  have  the  fame 
Benefit  by  the  having  the  Benefit  of  his  Clergy 
and  Burning  in  the  Hand,  as  if  he  had  made  his 
Purgation  ;  he  fhall  be  difcharged :  It  is  not  his 
reading  as  a  Clerk,  and  that  pronounced   by  the 


Ordinary,that  gives  him  the  Benefit  of  a  Difcharge, 
as  if  he  had  been  purged  of  the  Crime  •,  but  there 
muft  be  the  Burning  in  the  Hand,  that  is  the  very 
Terms  of  the  Statute  upon  which  he  is  to  be  dif-.- 
charged ;  that  muft  aflually  be  done  before  he  can 
be  put  into  the  fame  Condition  that  he  was  in  be- 
fore the  Conviftion,   and  confequently  make  him 
capable  of  being  a  Witncfs.     As  for  the  Cafe  of 
Searle  and  JVilliams,  that  was  cited  by  Sir  1bo}}ias 
Powi.s,  that  Cafe  doth  not  oppofe  in  this  Matter  ; 
there  it  was  not  needful  to  burn  the  Perfon  con- 
vi6led  -,  he  was  a  Clerk  in  holy  Orders,  and  by 
Law  exempt  from  Burning  in  the  Hand  :  fo  it  was: 
not  needful  to.  burn  him,  the  Statute  of  18  .Eliz.) 
n'ot'requiring  any  Perfon  to  be  burped  in  the  Hand^ 
that   were  noc  fp  liable  before  then.     The  moil- 
that  is  faid  in  that  Cafe  by  the  Chif^  Juftice  H'ib- 
hari  is,  That  in  Cafe  where  the  Hand  ought  to  be, 
burnt,  it  is  not  eflential ;  but  the  Party  may  have 
the  Benefit  of  the  Statute,  f.,?.be  difcharged  vvith- 
out  Burning,  and  the  King  may  pardon  the  Burn-, 
ing  ;   and  no  doubt  if  the  King  pardons  the  Burn-, 
ing,   it  is  as  good  and  efieftual  as  if  the  Hand  had, 
been  aftually  burnt.     The  King  might  pardon  the. 
whole,  and  confequently  any  Part;  the  Pardon  of 
the  Punifliment  fupplies  the  EfTecfl  of  it  -,  no  Quefti- 
6n  but  a  Pardqn  may  fupply  the  want  of  Burning 
in  the  Pland.     Chief  Juft.'ce  Hales  in  his  Book  of 
Pleas  of  the  Croivn,  F0L24.C.  which  I  have  here,  fiys 
exprefsly,  That  Burning  in  the  Hand  is  now,  fince 
the  Statu  e,   18  Eliz.  the  Con/equent  upon  the  Al- 
lowance of  Clergy,  which  hath  this  Efi^eft:   Firft, 
It  enables  the  Judges  to  deliver  him.  Secondly,  It 
reftores   him   to  former  Capacitie.s.     Thirdly,  It 
reftores  him  to  his  Credit,  and  fo  it  puts  him  in 
the  fame  Condition  as  if  he  were  acquitted.  What  is 
it  that  hath  thisEffed  ?  The  Allowance  of  Clergy, 
andBurning  in  the  Hand:  There  is  not  to  be  a  De- 
livery of  the  Criminal  till  all  be  done  which  is  re- 
quired by  Law:  The  Law  requires  that  the  Party 
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be  burnt  in  the  Hand,  or  that  the  King  do  pardon 
the  Burning  in  the  Hand,  before  the  Party  be  dif- 
charged •,  and,  with  humble  Submiffion,  it  was  ne- 
ver yet  pretended,  that  any  Perfon  could  have  the 
full  Advantage  of  the  Benefit  of  Clergy,  fince  the 
Statute  of  4  H.Yll.  till  he  was  burnt  in  the  Hand, 
or  the  Burning  in  the  Hand  was  pardoned.     Now, 
my  Lords,  to  apply  this  to  the  Cafe  in  Queltion  j 
it  is  on  all  hands  adm  tted,  That  Mr.  French  was 
convifted  of  Felony  and  Manflaughter,  and  is  nei- 
ther burnt  in  the  Hand,  nor  pardoned  •,  but  he  has 
prayed  the  Benefit  of  the  Clergy,  and  has  had  the 
Book  given  to  him,  to  try  if  he  can  read,  and  he 
certified  he  can  read  ;   this  is  all  that  is  done.     I 
think  it  cannot  be  pretended  he  ought  to  be  dif- 
charged until  he  is  burned  in  the  Hand,  or  that 
Burning  pardoned,  as  the  Aft  requires  ;  and  if  the 
Reading  as  a  Clerk  without  burning  in  the  Hand, 
or  Pardon  of  it,  be  not  fufficient  in  Law  to  entitle 
him  to  be  difcharged,  why  fhould  it  be  fufficient 
to  reftore  his  Credit  ?  The  whole  together  works 
the  Difcharge,  and  reftores  the  Party.     In  the 
Cafe  of  Burroughs  and  Holer  oft  that  has  been  cited, 
there  a  Man  was  convicted  of  Manftaughter,  and 
prayed  his  Clergy  -,  the  Court  did  not  allow  his 
Clergy,  but  did  advife  upon  it.     This  was  held 
fufficient  to  bar  an  Appeal ;    for  if  Clergy  had 
been  allowed,  it  had  clearly  been  a  good  Bar ;  and 
the  Aft  of  the  Court  in  advifing  upon  the  Prayer, 
and  not  allowing  Clergy  where  it  ought  to   be, 
fhall  not  prejudice  the  Party  convifted,  but  he  ftiall 
be  in  the  fame  State  as  if  the  Clergy  had  been  aftu- 
ally  allowed  :  But  that  has  no  likenefs  to  the  Cafe 
now  before  your  Lordfliips  ;  for  here  it  is  not  pre- 
tended that  Mr.  French  ever  defired  to  be  burnt  in 
the  Hand,  but  that  was  refpited  in  Favour  to  him, 
which  was  done  with  Intention,  it  feems,  to  get 
the  King's  Pardon  for  the  Burning  of  the  Hand, 
which  is  not  yet  obtained,  and  confequently  I  take 
it   he   is  not   entitled  to  that   Benefit  which  the 
Law  would  give  him,  if  he  was  either  pardoned  or 
burned  in  the   Hand  ;  :he  is  not  fully  difcharged 
of  the  Conviftion,   and  therefore  I  thinks  heioughc 
not  to  be  admitted  as  a  Witnefs. 

L.iH.  Sl  What  is  the  Refolutiqn  your  Lord- 
fliips  pleafe  to  take  upon  this  Matter?  Is  it  your 
Lordfnips  Pleafure  to  have  the  Opinion  of  my 
Lords  the  judges,  who  are  here  prefent,  upon 
this  Point?-  , 

by  all  Means  have  the  Judges 


ay. 


Lords.  Ay, 
Opinions. 

L.  C.,J.,'rreby. 
tioned  at,  the  Bar,   which,  I 


Two  Things   have  been 
think, 


laid  out  of  the  Queftion. 


men- 
ought  to  be 
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""i..  The  Confideration  of  a  Peer,  with  refpeft  to- 
burning  in  the  Hand. 

I  fuppofe  it  is  not  (1  am  fure    it  ought  not 
to    be)  infinuated,    that,    if  any  of  your  Lord-- 
Desree  fhould  have  the  Misfortune  to  fall 
the  like  Condition  as  the  Gentleman  now 


Ihips 
into 


produced,  viz.  to  be  once  Convift  of  a  clergy- 
able Felony,  there  could  be  any  Doubt  of  receiving 
fuch  Peer,  as  a  Witnefs,  without  his  having  been 
burnt  in  the  Hand.  Certainly  there  could  not  i 
For  theStatuteof  I  Ed.  VI.  exempts  the  Peers  from 
fuch  Penalty,  and  virtually  repeals  the  Statute  of 
4//. VII.  as  to  fo  much.  And  the  Statute  of  1 8  Eliz. 
requires  burning  in  the  Hand  only,  according  to 
the  Statute  in  that  behalf  (before)  provided.  And 
there  being  no  Statute  then  or  now  in  Force,  to 
fubjeft  Peers  to  fuch  Brand ;  rhey  are,  in  fuch  Cafe, 

upon 


idpp-  /or^^^  Murder  o/' Richard  Coote,  Efq-, 

upon  the  allowing  the  Benefit  of  the  k\A  Statute     he  had  at  the  Tim 


being 


of  E.  VI.  (which  is  as  much  as  Clergy  without 
reading  or  burning)  freed  from  Difcredit  and  other 
Penalties  of  the  Felony,  as  much  as  Commons  are 
by  having  Clergy  formally  allowed  and 
burnt. 

2.  Here  hath  been  mention  of  a  Pardon  of  the 
burning  this  Gentleman  in  the  Hand  ;  and,  it 
feems,  the  Proceeding  hath  been  fo  far  as  to  pals 
the  privy  Seal.  I  do  not  queftion  the  King's  par- 
doning of  the  Burning's  being  as  effeftual  as  the 
Party's  undergoing  it.  But,  I  fay,  Here  is  no 
Pardon  (though  great  Preparation  for  one).  For, 
the  Sign  Manual,  the  Signet,  the  Privy  Seal,  are 
but  Warrants  in  fuch  Cafes,  and  councermanda- 
ble.  But,  it  is  the  great  Seal  that  fpeaks  the 
King's  laft  and  irrevocable  Intent,  and  paffeth  the 
Pardon  (or  other  like  Thing)  to  be  granted.  And 
that  hath  not  been  obtained  here. 

Now  the  Queftion  is  cleared,  I  take  it  to  be  this ; 
Whether  this  Commoner  being  convicted  of  Fe- 
lony, and  having  his  Clergy  allowed,  but  being 
unburntand  unpardoned,  fhall  be  received  and  al- 
lowed to  be  a  Witnefs  ? 

I  am  of  Opinion  he  ought  not. 
For  (whatever  Quality  or  Credit  he  might  per- 
fonally  be  ofj  he  is,  by  being  and  remaining  a 
Felon  convift,  rendered  infamous  in  the  Eye  of  the 
Law.  Upon  the  Conviclion,  he  lofl,  by  the  In- 
tendment of  Law,  that  Credit  which  is  neceiTarv 
to  a  Witnefs  •,  and  is  not  reflored  to  it  by  the 
bare  allowing  of  Clergy  -,  but  is  in  the  State  as 
a  Felon  convidl:  would  have  been,  before  Pur- 
gation, at  Common  Law. 

Clergy  or  ('more  properly  called^  Benefit  of 
Clergy,  is  an  antient  Privilege,  whereby  a  Clerk 
charged  with  Felony  was  difmifled  from  the  Tem- 
poral Judge,  and  delivered  in  Cuflody  to  his  Or- 
dinary, before  whom  he  was  to  purge  himfelf,  if 
he  could,  of  the  Offence  ;  and  if  he  failed  in  his 
Purgation,  he  was  to  remain  in  the  Ordinary's 
Prifon. 

I  mean  generally  ;  and  I  think  it  not  proper 
to  this  Occafion,  to  difcourfe  of  the  fpecial  Cafes 
wherein  the  Delivery  to  the  Ordinary  was  ahjque 
Piirgatione. 

This  Privilege  took  its  Root  originally  from  a 
Conftitution  of  the  Pope,  exempting  the  Perfons 
of  the  Clergy  from  the  fecularjurifdiftion.  This 
the  Canon -Law  is  full  in.  But,  that  Law  was 
not  throughly  received  here  in  England.  And  this 
Matter  was  moulded,  ordered,  and  altered  by 
our  Common  and  Statute-Law. 

For  Inftance.  The  Canon-Law  gives  the  Pri- 
vilege only  to  Men  in  holy  Orders:  Our  Law,  in 
favour  to  Learning,  and  the  Defire  of  the  Engli/h 
Bifhops,  extended  it  to  Lay-Clerks,  as  an  old  Sta- 
tute carls  them,  z.  f.  any  Lay-man,  that,  by  Rea- 
fon  of  his  Ability  to  read,  was  ("other  Circum- 
ftances  concurring j  in  a  PofTibility  of  being  made 
a  Priell.  On  the  other  Side  -,  That  Law  would 
not  fi'ffer  the  Clergy  to  be  tried  before  fecular 
Judges :  But,  ours  hath,  for  feveral  hundred 
Years,   fubjet'^ted  them  to  fuch  Trial. 

But  the  Common  Law  was  ever  clear  in  this, 
That  when  a  Man  was  convicted  ofFelony,  though 
by  the  allowing  of  Clergy,  his  Life,  Land,  and 
Blood  were  faved,  yet.  That  Convidtion  laid  h;m 
under  divers  Penalties  and  Forfeicures,  fome  ab- 
Iblute,  others  limited  and  determiiiable. 

He  forfeited  all  his  Goods  and  Chatties,  which 
Vol.  V. 


As  foon  as 
reftored  to 


of  his  Conviclion,  Abfohite- 
ly  ;  not  to  be  reftored  by  PurgaC'en  or  Pardon. 

Healfo  forfeited  and  loft,  i.  His  Liberty,  being 
to  continue  a  Prifoner.  2.  His  Capacity  of  pur"^ 
chafing  more  Goods  or  Chatties,  and  of  taking 
and  retaining  the  IfTues  and  Profits  of  his  Free- 
hold Land  to  his  own  Ufe,  3.  His  Credit,  fo  as 
not  to  be  a  Witnefs,  Juror,  ^c.  Under  thefe 
three  Penalties  he  remained  till  his  Purgation; 
But,  by  that,  they  were  determined, 
he  had  made  his  Purgation,  he  was 
his  Liberty,  Capacities,  and  Credit. 

Purgation  was  the  Convift's  clearing  himfelf  of 
the  Crime,  by  his  own  Oath,  and  the  Oaths  or 
Verdid  of  an  Inqueft  of  twelve  Clerks  (as  Com- 
purgators.j  The  Proceeding  was  before  the  Or- 
dinary. And,  for  the  Manner  of  it,  old  Books 
fpeak  of  their  making  Proclamation  for  Perfons 
to  come  in  againft  his  Purgation,  and  of  their  en- 
quiring into  his  Life,  Converfation,  and  Fame, 
and  of  other  Formalities.  In  all  which,  feveral  other 
Statutes  fay,  there  were  great  Abufes.  But  it  is 
certain,  that,  upon  his  Acquittal,  the  Ordinary 
pronounced  him  innocent,  and  abfolvcd  from  In- 
famy. And  thereupon  he  was  difcharged  from 
the  Imprifonment,  Incapacities,  and  Dilcredit  in- 
cident to  the  Felony. 

The  Statute  4//.  Vll.  brings  in  a  new  Thing, 
appointing  that  every  Perfon  convid  of  Felony, 
fhould  be  marked  in  the  Hand  by  the  Goaler  in 
open  Court,  before  he  ftiould  be  delivered  to  the 
Ordinary.  And  this  was  partly  that  they  might 
tafte  of  Corporal  Punifliment ;  but,  principally 
to  notify  that  they  had  had  their  Clergy,  For, 
the  fame  Statute,  taking  notice  that  Men  were 
emboldned  to  commit  Murder,  Rape,  Robbery, 
and  other  Felonies,  becaufe  they  had  the  Benefit  of 
Clergy  toties  quoties,  ordains  that  no  Perfon,  v/ho 
was  once  admitted  to  that  Benefit,  fhould  ever 
have  it  again  for  a  following  Offence,  unlefs  he 
were  within  Orders,  and  produced  his  Letters  of 
his  Orders,  or  a  Certificate  of  them. 

For  this  Aft,  Perkin  Warbeck  in  his  Declaration 
againft  H.  VII.  brands  him  as  an  execrable  Break- 
er of  the  Liberties  and  Fraucbifes  of  holy  Church. 

Then  comes  the  Statute  18  EUz.  c.  VII,  which, 
for  fo  much  as  concerns  this  Queftion,  I  defire  to 
read. 


It  is  in  thefe  Words. 


For  the  avoiding  of  fundry  Perjuries  and  ether 
Abufes  in  and  about  the  Purgation  jf  Clerks  ConviH^ 
delivered  to  the  Ordinaries,  Be  it  LtiaSfed,  that  every 
Perfon  zohich  fhall  be  admitted  and  aUozved  to  have  the 
Benefit  or  Privilege  of  his  Clergy,  (loall  not  thereupon  be 
delivered  to  the  Ordinary,  as  hath  been  accuftomed,  but 
after  fich  Clergy  allowed,  and  burning  in  toe  Hand  ac- 
cording to  the  Statute  in  that  behalf  provided  [meanino- 
that  of  4  H.  VII.]  fJxiU  forthwith  be  enlarged  and  de- 
livered out  of  Prtjon  by  the  Jufices  before  whom  fuch 
Clergy  fjall  be  granted,  that  Cluufe  notwithflanding. 

Then  there  follows  a  Provifo  to  this  Effeft. 

Provided  ncverthchfs,  and  be  it  enaUed,  that  the 
Jufices  before  whom  an^  fuch  Allowance  of  Clergy  fhall 
be  had,  ma^  for  the  further  Correolion  of  fuch  Peffons, 
detain  and  keep  them  in  Prifon  for  fuch  convenient  Time 
as  the  fame  Jufices  in  their  Difcretions  fhall  think  con- 
venient, fo  as  the  fame  do  not  exceed  one  liar's  Impri- 
fonment. 
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This  Statute  refers  to  that  of  H.  VII.  and  follows 
the  Order  of  it ;  As  that  appointed  that  the  Con- 
vid  fhould  be  burnt  before  he  fhould  be  delivered 
to  the  Ordinary  to  have  the  Benefit  of  Purgation, 
So  this  of  18  Eliz.  appoints  that  he  fhould  be  burnt 
before  he  fhall  be  difcharged  by  the  Juftices,  and 
have  the  Benefit  thereby  intended  (inftead  of  Pur- 
gationj 

The  Counfel  for  the  noble  Lord  at  the  Bar  fay, 
that  the  Allowance  of  Clergy  by  Virtue  of  this 
Adl,  freeth  this  Man,  and  makes  him  Recfus  in 
Curia  ;  as  if  he  had  made  his  Purgation  :  and  that 
by  this  Statute  he  is  firft  pardoned  his  Crime,  by 
being  allowed  the  Benefit  of  Clergy,  v/ithout 
making  his  Purgation  ;  and  afterwards  to  be  burnt 
in  the  Hand  before  he  be  delivered  out  of  Prifon  ; 
and  fo  the  Burning  is  a  Condition  precedent  to  his 
getting  out  of  Prifon,  not  to  his  being  reflored  to 
his  Credit. 

But  I  am  to  feek  for  any  Ground  for  this  Notion 
in  this  Statute.  It  doth  not  require  Clergy  to  be 
allowed,  nor  give  any  new  Virtue  or  Operation  to 
it,  when  allowed,  it  fuppofeth  fuch  a  Thing  to 
be  by  Virtue  of  the  Common  Law  :  But  there  it 
leaves  it,  if  there  be  nothing  more  done.  It  isone 
Claufe  confifting  of  two  Parts;  i.  Negative  ;  He 
that  is  allowed  his  Clergy,  fhall  not  be  delivered 
to  the  Ordinary.  2.  Ajfirmative  ;  But  after  that, 
and  burning  in  the  Hand,  fhall  be  delivered  by  the 
Juitices. 

Now,  If  it  had  ftopped  at  the  firfl  Part,  it  had 
been  fo  flir  from  pardoning  or  reftoring  any  Clerk 
Convift,  that  it  had  put  all  into  the  fame  Conditi- 
on that  thofe  were,  who  were  without  Purgation, 
viz.  to  be  perpetually  imprifoned,  and  infamous. 
Indeed,  it  had  not  been  reafonable  to  take  away 
fuch  a  Privilege  from  the  Subjcfts,  without  fome 
Recompence  -,  and  therefore  it  did  not  ftop  there: 
But  proceeds  to  the  2d  Part,  and  provides  that 
thofe  who  before  were  delivered  to,  and  by  the 
Ordinary,  fliall  now  be  delivered  by  the  Juflices. 
But  withal,  it  declares  when,  and  upon  what 
Terms,  viz.  After  Clergy  allowed,  and  burning 
in  the  Hand.  And  this  is  a  Satisfaftion  to  be  given 
to  the  Law,  before  they  fhall  have  the  Benefit  of 
it. 

I  agree,  if  thisConvift  had  made  thatSatisfacflion 
to  the  Law,  he  might  have  been  a  Witnefs  •,  for, 
in  that  Cafe,  he  would  have  been  freed  from  his 
Dilcredit  by  Virtue  of  the  jaft  Words  of  the  laid 
Claufe.  'Tis  true  ;  the  Words  are  only  [Jhallforth- 
ivith  be  enlarged  and  delivered  out  of  Prifon  by  the 
JujUces']  which  literally  import  nothing  but  re- 
ftoring his  Liberty.  But  under  this  prime  Inffance, 
arc  implied  and  intended  all  other  Particulars 
■which  a  Convift  might  be  difcharged  of  by  means 
of  Purgation.  It  was  never  the  Intent  of  the  Sta- 
tute meerly  to  fet  him  at  large,  and  leave  him  a 
Felon  Convifft.  But  when  it  is  faid  delivered,  'tis 
meant  delivered  tree,  freed  from  all  incident  fur- 
ther Penalties,  as  he  might  have  been  if  delivered 
upon  Purgation.  This  is  a  reafonable  Conftrucli- 
on  -,  to  a  Man  that  obferves  the  Oppofition  in  the 
Words,  the  Senfe  will  appear  to  be  as  if  the  Law- 
makers had  faid,  that  inftead  of  being  difcharged 
a  Culpa  i£  Pcsna  by  the  Ordinary  upon  a  tedious 
Proceeding  to  Purgation,  he  fhall  now  be  fo  dif- 
charged by  the  Julcices,  forthwith. 

And  this  alfo  is  necefTary  to  vindicate  the  Juftice 
of  this  Law  •,  for,  finceit  takes  from  him  the  Means 
he  had  of  regaining  his  Credit,  it  is  but  juit  it 
fhould  reftore  it  to  nim  by  tliis  Way. 


'Tis  objefted,  that  it  may  as  well  be  faid  that 
he  fhall  not  be  reftored  to  Credit  till  he  have  fuf- 
fered  Imprifonment,  not  exceeding  a  Year,  as  that 
he  fhall  not  be  reftored  till  burnt.  But  that  re- 
ceives an  eafy  Anfwer  ;  for,  if  it  were  fo,  it 
would  not  avail  this  Perfon.  But,  I  take  it  to  be 
otherwife.  A  Convift  is  difcharged  fro.m  Imprifon- 
ment and  all  other  Penalties  incident  to  the  Con- 
vidtion,  forthwith  upon  his  burning  in  the  Hand  : 
But  if  there  be  a  Commitment  made  by  Virtue  of 
the  Provilb,  it  is  a  collateral  and  a  new  Thing, 
and  the  Party  is  not  then  in  Prifon  by  Virtue  of 
his  Conviftion,  but  by  a  frefh  exprels  Order  of 
the  Judges,  made  upon  the  Heinoufnefs  of  the  Cir- 
cumftances  appearing  on  the  Evidence.  They 
may,  and  generally  do,  forbear  to  commit  at  all: 
And  when  they  do,  it  may  be  for  a  Month  or 
two,  at  their  Difcretion.  The  Provifo  calls  it  a 
further  Correction. 

As  to  the  Manner  in  which  this  Statute  works 
this  full  Difcharge,  it  hath  been  difputed  whether 
it  be  by  Supply  of  Purgation,  or  rather  by  a  kind 
of  Statute- Pardon.  But,  I  think,  that  by  Force 
of  the  Statute  the  Party  is  purged  and  freed  of  the 
Felony,  and  all  Penalties  inciuent  to  it,  in  Nature 
of  a  Pardon. 

In  what  Manner  foever the  Statuteworks  it,  'tis 
manifeft  that  it  doth  it  not  but  upon  a  Condition 
precedent,  viz.  After  Clergy  allowed,  and  burning 
in  the  Hand.  Now,  this  Perfon  hath  his  Clergy 
allowed,  but  is  not  burnt  in  the  Hand,  (nor  has 
any  Pardon  for  \x.)  and  therefore  is  not  yet  inti- 
tled  to  the  Benefit  of  this  Statute.  My  Lord's 
Counfel  fay  he  is,  becaufe  he  hath  his  Clergy  al- 
lowed. But,  that  is  claiming  the  Advantage  up- 
on the  performing  of  one  Part  of  a  joint  Condi- 
tion, which  ought  not  to  be  had  but  upon  perform- 
ing both.  They  might  as  well  have  pretended  to 
it  before  the  Performance  of  either  •,  The  Statute 
fays,  after  both  Clergy  and  Burning.  They  fay 
alio,  that  this  Burning  is  no  Part  of  the  Judg- 
ment, as  hath  been  held  in  the  Cafe  of  an  Appeal. 
Beitfo:  But,  I  lay,  'tis  a  Part  of  the  Condition 
in  this  Statute, 


There  is  no  Cafe   in  our  Books  aaainft  th 


IS 


Opinion.     (,But,  on  the  contrary,  there  are  Au- 
thorities for  it.J 

Hokrofts's  Cafe  is  in  no  fort  applicable  to  this 
Cafe  -,  as  was  truly  obferved  by  the  King's  Ser- 
jeant. 

The  Opinion  of  my  Lord  Chief  Juftice  Hob- 
bart  in  Searl  and  fFilliams's  Cafe,  rightly  confider- 
ed,  confirms  this.  I  have  borrowed  the  Book 
from  the  Gent,  at  the  Bar,  and  read  it.  He 
faith  exprefsly,  that  where  a  Convift  is  liable  to  be 
burnt  in  the  Hand,  he  is  not  difcharged  and  re- 
ftored without  it  -,  becaufe  the  Statute  fays.  After 
Burning  :  But  from  thenceforth  the  Statute  frees 
him  from  all  further  Punifhment.  But,  he 
faith,  that  where  he  is  not  liable  to  Burning,  he 
fhall  have  the  fmie  Benefit  immediately  upon  the 
Allowance  of  Clergy  only.  So  it  was  in  the  Caie  be- 
fore him  -,  which  was  that  of  a  Clerk  in  Orders :  For, 
Searl  v/ns  a  Clergy-man,  Parfon  01  Heydon  German 
in  EJfex,  and  convided  of  Manflaughter.  So  it 
is,  he  fays,  in  Cafe  where  the  King  pardons  the 
Burning.  And  the  laft  Words  in  the  Cafe 
clearly  fhew  his  meaning,  viz.  where  the  Sta- 
tute lays,  after  Burning,  ic  imports  where  Burn- 
ing ought  to  be,  i^c. 

Tome  the  Law  is  evident.     A  Peer  flTall  have 
this  Benefit,  without  either  Clergy  or  Burning. 

A 
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A  Clerk  in  Orders,  upon  Clergy  alone  without 
Burning.     A  Lay-Clerk,  not  without  both. 

As  I  remember,  there  hath  been  but  one  Au- 
thority more  mentioned,  and  that  is  oF  my  Lord 
Chief  Juftice  Hale,  in  his  Summar'j  of  the  Pleas  of 
the  CrotvH  ;  I  have  got  hither  that  Book  alfo.  To 
mv  Underftanding,  he  plainly  declares  the  fame 
Opinion,  and  cites  the  before-mentioned  Cafe  of 
Scarl  for  Proof  of  it.  His  Words  (fo  far  as  they 
relate  to  this  Matter  j  are  thefe  ; 

What  the  Effe£i  of  Clergy  allowed  ? 

In  ancient  Time  the  Confequent  was  Delivery  to  the 
Ordinary,  either  to  make  Purgation,  or  abfque  Pur- 
gatione,  as  the  Cafe  required. 

But  by  Stat.  i8  El^z.  c.  7.  Now  only  burnt  in  the 
Hand,  which  hath  thefe  Effects, 

1.  It  enables  the  Judges  to  deliver  him  out  of 
Prifon. 

2.  It  gives  him  a  Capacity  to  fur  chafe  Goods,  and 
retain  the  Profits  of  his  Lands.  Foxley'j' Cafe,  5th 
Report. 

3.  It  rejlores  him  to  his  Credit.  Hob.  Searl'; 
Cafe. 

The  Word  [which]  ufed  here  (whatever  elfe  it 
do,  or  do  not  refer  to)  doth  certainly  refer  to 
the  next  Antecedent,  that  is.  Burning  in  the  Hand  -, 
and  the  two  Books  which  this  moft  learned  Judge 
cites,  are  full  Authorities  that  'ris  this  Burning 
which  enables  the  Court  to  deliver  him,  and  that 
that  Delivering  which  is  then  due  to  him  is,  by 
good  Conftruttion,  in  lieu  of  a  Pardon,  which  re- 
ftores  him  to  his  faid  Capacity  and  Credit. 

To  conclude :  This  Condition  precedent,  up- 
on which  the  Reftitution  of  this  Perfon's  Credit 
depends,  is  not  performed  ('by  his  undergoing  the 
faid  PunifhmentJ  nor  difcharged  (by  the  King's 
pardoning  it ;)  and  therefore  he  is  not  a  legal  Wit- 
nefs. 

'Ea.rl  of  Rochefer.  If  the  reft  of  my  Lords,  the 
Judges,  be  of  the  flime  Opinion,  fo  ;  and  I  hope 
you  will  not  oblige  them  to  deliver  their  Opi- 
nions at  large,  to  take  up  your  Lordfhips  Time 
with  Arguments  of  any  length  ;  for  the  Matter 
has  been,  I  think,  fufficiently  debated. 

Lord  Chief  Baron.*  My  Lords,  I  am 
*5.'r  Edward     of  the  fame  Opinion. 
Ward.  Mr.  juftice  Nevill.     And  fo  am  I. 

L.  H.  St.  My  Lord  of  Warwick, 
Have  you  any  Thing  more  to  fay  to  this  Que- 
ilion? 

'Ez.rl  of  Warzvick.     No,  my  Lord, 

L.  H.  St.  Then,  what  is  your  Lordftiips  Plea- 
fure?  Is  this  Man  to  be  admitted  a  Witnefs,  or 
not? 

Lords.  No,  no  -,  we  think,  by  Law,  he  can't 
be  a  Witnefs. 

-  L.  H.  St.  My  Lord  Warwick,  my  Lords  are  of 
Opinion,  That  this  Perfon  cannot  be  admitted  as 
a  Witnefs  for  you. 

Earl  of  Warwick.  My  Lords,  I  fubmit  to  your 
Lordftiips  Judgment  in  the  Matter. 

Earl  of  Notlingham.  My  Lords,  I  am  very  glad 
your  Lordftiips  have  had  this  Matter  debated  by 
the  Counfel,  that  fo  ic  might  be  fettled:  All  my 
Lor  !s  the  Judges  that  are  here,  it  fcems,  are  of 
Opinion,  that  this  Man  can  be  no  Witnefs,  and 
therefore  his  Teftimony  muft  be  rejcdled.  But 
-there  is  another  Propofal  that  I  have  to  make  to 


your  Lordfhips,  of  a  Point  that  I  think  ought  to 
be  confidered  of:  My  noble  Lord  at  the  Bar  did 
fuppofe  that  he  had  proved  before  your  Lord- 
fhips, that  he  went  into  the  Field  to  fight  on  the 
Side  of  the  Party  that  was  killed,  but  not  on  the 
other  Side  ;  and  indeed,  that  he  went  not  to  fight, 
but  to  preventaQi^iarrel;and  thereupon  hedid  ftarc 
a  Queftion,  Whether  it  ftiould  not  be  a  Prefump- 
tion  in  Point  of  Faft  and  Law,  that  he,  beino-  on 
the  Side  of  the  Partly  that  was  killed,  fnouldnoc 
be  reputed  innocent  of  his  Death  ?  Now,  I  con- 
fefs,  upon  the  Starting  of  this  Objeftion,  I  doubt- 
ed of  it,  Whether  if  any  one  were  prefcnt  at  the 
Killing  of  a  Man,  where  feveral  People  were  en- 
gaged in  fighting,  on  what  Side  foevcr  fuch  a  Per- 
fon were,  either  on  the  Side  of  the  Party  that  was 
killed,  or  on  the  other  Side,  yet  vvhatfoever 
Crime  it  was  in  thofe  that  killed  him,  it  was  the 
fame  Crime  in  thofe  that  were  prefent  at  the 
Aftion.  My  Lordof/Fanc.Y^did  defire,  that  his 
Counfel  might  be  heard  upon  that  Point-,  if  there 
be  any  Queftion  with  your  Lordfhips  in  that  Cafe, 
and  my  Lord  defires  his  Counfel  may  be  heard  to 
that  Matter,  it  may  occafion  a  Matter  of  Debate, 
which  cannot  be  in  this  Place  openly,  but  muft  be 
between  your  Lordft.ips  among  your  felves:  In- 
deed, I  think  it  reafonable,  that  Counfel  ftieuld 
be  heard  upon  the  Cafe. 

L  H.St.  My  Lords,  J  think  you  are  not  arri- 
ved at  that  Queftion  yet  -,  you  are  not  to  take  for 
granted  any  Part  oftheFaft,  but  are  to  debate 
among  your  felves,  after  the  Proof  is  over,  what 
that  Proof  does  amount  to. 

Earl  of  Rocbejler.  Indeed,  my  Lords,  I  hope 
you  will  not  fuppofe  any  Thing,  and  fo  take  it  for 
granted,  that  may  occafion  any  Debate,  becaufe 
that  is  not  to  be  done  here  in  this  Place,  but  we 
muft  adjourn  to  another  Place  for  it :  The  bare 
putting  of  a  Cafe  by  a  Prifoner  at  the  Bar,  does 
not  make  that  to  be  the  Cafe  truly  in  Point  of 
Faft  ;  for  as  far  as  I  heard  and  underftood  the 
noble  Lord's  Propofal  at  the  Bar,  what  he  defired 
to  have  his  Counfel  heard  to,  was.  That  he  being 
One  of  Six  that  went  into  the  Field,  but  going 
with  a  Defign  to  part  them,  and  not  with  any  In- 
tention to  promote  the  Quarrel,  could  not  be  in 
equal  Degree  of  Guilt  with  thofe  that  were  on 
the  other  Side,  who  killed  the  Party  ;  but  now, 
my  Lords,  I  take  it,  it  is  far  from  being  granted 
on  the  other  Side,  that  that  is  the  State  of  the 
Faft  ;  nay,  my  Lord  himfelf  owns  that  he  was  in 
the  Field,  and  that  he  was  engaged  in  the  Com- 
bat with  Mr.  James  ;  and  then  the  (^eftion  muft 
be  that  is  to  be  debated.  Whether  a  Party  that  is 
concerned  in  a  Quarrel  where  a  Perfon  is  killed,  is 
in  equal  Degree  guilty  W:th  thofe  that  were  on  the 
other  Side  againft  the  Perfon  that  was  killed  ? 
And  then  the  Qiieftion  would  be  far  different 
from  what  it  would  be  otherwife,  and  as  his 
Lordfhip  did  propofe  it  ;  and  if  there  be  a  Doubt 
in  Matter  of  Fa6t,  that  ought  to  be  fettled  here 
in  this  Place,  that  afterwards  it  may  be  confidered 
in  another. 

¥.3.1]  of  Nottingham.  My  Lords,  I  cannot  but 
agree  with  that  noble  Lord,  That  the  Matter  of 
Faft  ought  to  be  fettled,  and  then  if  any  Debate 
arifes  thereupon,  your  Lordfhips  are  to  return  to 
your  own  Houfe,  and  there  to  debate  what  is  your 
Judgment  upon  that  Matter  of  Fad: :  But  what- 
foever  Motion  is  made  by  the  noble  Lord  at  the 
Ear,  wherein  he  defires  to  have  his  Counfel  heard, 
that  I  fuppole  may  be  confidered  here  ;  and  this 
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Side,  and  therefore  his  Lordfliip's Cafe  differs  from 

theirs  who  fought  againft  IV!  r.  Coote.     This  Point 
he  would  have  argued  by  his  Counfel  before  your 


Point  having  been  ftarted  by  my  noble  Lord  at  the 
Bar,  as  a  Point  of  Law,  and  not  of  Fa6l,  I  defire 
to  remind  him  of  it,  to  know  whether  he  does 
infill  upon  it ;  if  he  does  not  move  to  have  the 
Matter  argued,  then  there  is  an  End, 

L.  H.  St.  My  Lords,  I  do  not  think  you  will 
hear  Counfel  upon  a  Matter  of  Fad,  and  therefore 
it  is  not  ripe  (till  the  Faft  be  fettled)  for  you  to 
hear  Counfel. 

Earl  of  Warwick.  My  Lords,  I  humbly  pray, 
That  you  will  hear  my  Counfel  as  to  thai  Point. 

L.  H.  St.  My  Lord,  this  is  a  Matter  of  Faft 
undetertnin'd,  and  not  a  Matter  of  Law :  What 
Opinion  their  Lordfliipswill  be  of,  when  they  have 
confidered  the  Proofs  as  to  the  Fa6t,  is  one  Step  •, 
when  that  is  over,  it  will  be  the  proper  Time,  if 
any  Doubt  be  remaining  with  their  Lordfhips,  in 
Point  of  Law,  to  hear  Counfel  ;  but  upon  bare 
Matter  of  Faft  Counfel  is  not  to  be  allowed. 

E.zrXo'iRochefter.  My  Lords,  if  there  be  any 
Debate  among  the  Lords,  Whether  it  be  a  Matter 
ofFaft,  or  a  Matter  of  Law,  we  muft  go  up  to 
our  own  Houfe  •,  but  upon  any  Point  of  Law, 
where  Counfel  is  to  be  heard,  it  muft  be  in  this 
Place,  in  the  Prefence  of  the  Prifoner,  and  after- 
wards your  I;0rdfliips  will  debate  it  among  your 
felves. 

Earl  of  Nottingha7n.  I  hope,  my  Lords,  the 
Counfel  would  not  ftate  the  Cafe  otherwife  than 
as  it  is  really  in  Point  of  Faci:  -,  nor  can  this  noble 
Lord  hope,  that  any  Thing  will  make  an  Im- 
preffion  upon  my  Lords,  but  what  from  the 
Fadl  rightly  ttated,  is  fupported  from  the  Evi- 
dence •,  and  that  which  my  Lord  propofes,  is 
to  have  his  Counfel  heard  to  a  Matter  of  Law, 
which  your  Lordlhips  will  be  Judges  of  after  you 
have  heard  it,  whether  there  be  any  Weight  in 
that  which  he  fuppofes  to  be  his  Cafe,  That  a  Per- 
fon  afliftingin  a  Combat  on  the  Side  of  him  that 
is  killed,  is  in  equal  Degree  of  Guilt  with  them 
that  are  on  the  other  Side  ;  that  poffibly,  if  the 
Faft  be  agreed,  may  be  a  Point  fit  to  hear  Coun- 
fel to,  before  your  Lordfliips  go  todebate  it  among 
your  felves. 

YiuVcoi  DevonJInre.  If  I  am  not  miftaken,  my 
Lord  of /Frfrcyui  owns  his  being  one  of  them  that 
fought,  for  he  has  offered  Wknefles  to  prove, 
That  he  received  a  Wound  in  his  Hand  by  fight- 
ing :  If  my  Lord  oUVarmck  thinks,  that  there  is 
a  Difl'erence  between  his  being  on  Mr.  Cootc-^s  Side, 
and  theirs  that  were  on  the  other  Side,  and  would 
have  his  Counfel  heard,  how  hr  it  will  difference 
his  Guilt,  and  the  Nature  of  the  Crime,  from 
what  it  was  with  them  on  the  other  Side,  I  can- 
not think  that  can  be  to  any  great  Purpofe  to  have 
that  argued  ;  but  if  your  Lordfhips  pleafe,  you 
may  hear  his  Counfel  what  they  have  to  fay  to 
that  Matter  ;  but  otherwife,  I  cannot  think,  but 
that  his  Lordfliip  will  acknowledge  the  Matter 
of  Faft,   that  he  was  engaged  in  the  Quarrel. 

Earl  of  Pdterhorough.  My  Lords,  I  defire,  if  this 
be  a  Point,  that  my  Lord's  Counfel  fhould  be 
heard  to,  that  it  Ihould  be  ftated  as  a  Point  of 
Law,    and   then    your    Lordlhips  will    confider 

of  it. 

L.  H.  St.  As  well  as  I  could  apprehend  it,  as  it 
was  offered  by  my  Lord  o'iJf'amuk.,iW\s  was  what 
he  defired  to  have  his  Counfel  heard  to  :  Tho'  the 
Perfons  engaged  in  the  Quarrel  on  the  oppofite 
Party  to  Mr.  Coote  have  been  tried,  and  found  guil- 
ty of  Manllaughter,  yet  he  is  not  in  equal  degree 
©f  Guikwith  them,  he  being  engaged  on  Mr. Cootc's 


Lordfhips,  as  a  Matter  of  Law  founded  upon  the 
Fad  -,  now  the  Fad  of  the  Cafe  muft  arile  from 
the  Evidence  as  it  has  been  given,  which  has  not 
yet  been  debated  or  fettled  by  your  Lordlhips,  and 
till  that  be  agreed  to  be  the  Cafe,  no  Q^ieffion  of 
Law  does  properly  arife. 

DukeofLf^^j.  My  Lords,  if  polTible,  I  would 
put  this  Matter  into  i's  true  Method  •,  for  indeed 
I  think  we  have  been  all  this  while  out  of  the  Way. 
The  noble  Lord  at  the  Bar  has  defired  to  have  his 
Counfel  heard ;  this  Houfe  has  allow'd  him  Counfel 
in  Matters  of  Law  ;  I  would  defire  that  the  Coun- 
fel would  flate  the  Cafe  fo  to  your  Lordlhips,  that 
it  may  appear  to  be  a  Cafe  fit  to  be  argued,  that 
fo  it  may  receive  your  Lordfnips  Judgment  there- 
upon.    My  Lord's  own  bare  jiropofing  of  fuch  a 
Thing,  will  not  be  enough  to  cncline  your  Lord- 
fliips  to  be  of  Opinion,    perhaps,    one  Way   or 
otlier  ;    but  I  would  pray  your  Lordfhips,  That 
you  would  direft  the  Counfel  that  are  afiign'd  for 
my  noble  Lord  at  the  Bar,  to  propofe  that  to  your 
Lordfhips  as  a  Point  of  Law  that  he  ought  to  in- 
fift  upon.    I  think  it  is  apparent  to  every  Body, 
that  no  Point  of  Law  can  arife  but  upon  Matter 
of  Fact,  which  is  agreed  to  be  proved  in  any  Cafej 
now  the  Proofs  of  the  Fa6l  we  have  heard  ;  now, 
that  which  I  would  propofe  to  your  Lordfhips  is. 
That  inftead  of  hearing  his  Counfel  to  argue  in 
point  of  Faft,  what  is  not  yet  agreed  upon  to  be 
the  Faft,  they  fhould  flate  fuch  a  Point  of  Law  as 
they  would  argue  upon  ;  and  then  whether  you 
would  think  it  a  Point  of  Law,  or  not  a  Point  of 
Law,  we  muft  go  into  another  Place,  where  it 
may  be  debated,    whetlier  it  be  fuch  a  Point  of 
Law  as  that  Counfel  fhould  be  heard  to  it. 

"E^rl  of  Peterborough.  My  Lords,  I  hope  you 
will  forgive  me  for  interpofing  in  this  Matter,  but 
that  which  I  have  to  fay  to  it  is  this  :  I  am  far 
from  giving  any  Opinion  as  yet,  as  to  the  Matter 
of  Faft,  whether  my  Lord  oi'  fFarivickv/as  Mr. 
Coote's  Friend  or  his  Enemy  ;  I  know  it  is  not  a 
proper  Place  for  that  Matter  to  be  debated  in  : 
But  my  noble  Lord  at  the  Bar  defires  to  have  his 
Counfel  heard  upon  that  Point,  as  if  the  Faft  was 
agreed  :  Truly,  till  the  Faft  be  agreed,  I  que- 
ftion  whether  we  can  give  any  Judgment  or  Opi- 
nion one  way  or  other.  If  I  obferved  aright,  the 
Evidence  for  the  King  aimed  at  fomewhat  elfe  :  I 
fhall  not  fay  what  my  Opinion  now  is,  till  we  come 
to  debate  it  among  our  felves  ;  but  here  is  a  Defire 
of  having  Counfel  heard,  but  there  is  noQueftion 
of  Law  flated,  but  it  depends  upon  a  Matter  of 
Faft  which  is  not  yet  determined  by  your  Lord- 
fliips,  before  whom  the  Confideration  of  both  Faft 
and  Law  doth  lie.  Whether  a  Peribn  that  is  en- 
gaged on  the  Side  of  the  Party  that's  kill'd  in  a 
Quarrel,  where  feveral  Perfons  on  both  Sides  are 
concerned,  be  as  much  guilty  as  thofc  that  are  con- 
cerned on  the  other  Side. 

Marq.  ofAV?rt.  My  Lords,  I  do  fuppofe  that 
you  may  hear  the  Counfel  to  ftate  the  Qi^ieflion, 
without  your  determining  any  Thing  upon  it,  as 
to  your  Opinion  one  Way  or  other  ;  for  your 
hearing  of  Counfel,  is  only  in  order  to  prepare  your 
Lordfliips  for  the  Debate  among  your  felves,  if 
there  remains  any  Doubt  with  you.  It  feems  my 
noble  Lord  at  the  Bar  has  propofed  that  his  Coun- 
fel fhould  be  heard  :  If  the  Counfel  will  ftate  the 
Point  CO  be  argued  upon,  your  Lordfnips  may  here 

con- 


I  dpp.        for  the  Murder  of  Richard  Coote,  Efq^, 


confider,  Whether  ic  be  fuch  a  one  as  ic  is  fie  to 
hear  Counfel  to  ;  then,  no  doubt,  you  will  hear 
Counfel  to  it.  This,  I  luppofe,  you  will  hear  from 
them,  or  otherwife  your  Lordfhips  will  not  think 
fit  to  give  your  felves  the  Trouble  to  go  and  de- 
bate rhat  which  is  no  fettled  Queftion  to  be  deba- 
ted of. 

Ezrl' of  Rochejier.  My  Lords,  I  am  afraid,  of 
Neceffity,  you  muft  adjourn  to  your  own  Houfe, 
for  I  find  my  Lords  are  here  arguing  one  with 
another  ;  fome  are  of  Opinion,  That  the  Counfel 
ihould  ftate  the  Queftion,  that  they  fhould  be  heard 
upon ;  others  of  my  Lords  are  of  Opinion,  That 
ic  is  only  a  Matter  of  Fad,  not  a  Matter  of  Law, 
upon  which  Counfel  fhould  be  heard  ;  then  it  muft 
be  debated  between  your  Lordfhips,  which  is  not 
proper  for  to  do  here;  therefore  I  would  humbly 
move  your  Lordftiips,  that  you  would  adjourn  to 
your  own  Houfe. 

Earl  of  Peterborough.  I  fuppofe  your  Lordftiips 
will  be  pleafed  to  enquire  of  the  Counfel,  Whe- 
ther they  do  infift  upon  this  Point,  or  no. 

L.  H.  St.  My  Lord  Warwick,  if  your  Lord- 
fhip  infift  that  your  Counfel  fhould  be  heard  upon 
the  Point  which  you  have  offered,  it  feems  there  is 
fuch  a  Difference  of  Opinion  among  my  Lords, 
that  for  the  Debating  of  what  fhall  be  done  in  the 
Cafe,  my  Lords  muft  adjourn  ;  but  if  you  do  not 
infift  upon  it,  they  will  go  in  the  ordinary  Method, 
to  confider  of  the  Evidence  that  has  been  given, 
after  it  is  fum'd  up  on  both  Sides ;  for  if  you  have 
no  more  Evidence  to  offer,  you  are  to  make  your 
Obfervations  upon  the  Evidence  that  has  been 
given. 

Earl  of  Warwick, 


nen  Mr.  Solicitor  *  began  to  fum  tip 

the  Evidence,  ha  bis  Foice  was  fo        *  f '  J^'"* 
low,  that  he  could  not  be  heard  by       '"'"' 
the  Lords  that  fate  at  the  upper  End  of  the  Hoitfe, 

D.  of  Leeds.     My  Lords,  I  think  it  of  fo  great 
linportance  to  have  a  true  State  of  the  Fad  and 
Evidence  laid  before  us,  and  that  we  may  hear 
what  the  King's  Counfel  do  fay  at  the  Summina 
up  of  the  Evidence,  chat  if  my  Lords  be  of  my 
Opinion,   we  fhall  be  very  defedive  to  know  what 
Judgment  we  give  when  we  come  to  give  Judg- 
ment, unlefs  we  are  thoroughly  apprized  of  the 
Matter  of  Fad  and  the  Proofs.    I  confefs  I  am  go- 
ing to  move  that,  which  is  a  Thing  not  accord- 
ing to  the  Orders  of  the  Houfe,  but  much  without 
the  Rules  of  the  Houfe,  That  the  Counfel  fliould 
be   heard  in  any  other  Place  but  where  they  are, 
at  the  Bar  of  the  Houfe  ;    this  is  contrary  indeed, 
I  acknowledge,  to  the  Orders  of  the  Houfe,  and 
fo  my  Motion  is  irregular;  but  yer,  in  order  to 
our  Satisfadion,  that  we  may  be  enabled  to  hear 
what  the  King's  Counfel  do  fay  to  us,  efpecially  in 
fumming  up  the  Evidence,  I  cannot  but  offer  this 
to  your  Lordffiips  ;  for  we  can  no  more  hear  the 
Counfel  here,  than  if  we  were  quite  out  of  the 
Houfe :  Whether  therefore  your  Lordlhips  will 
pleafe  to  order,  that  any  Perfon  that  has  a  ftrong- 
er  Voice  ffiould  fum  up  the  Evidence  ;  or  whether 
you  will  difpenfe  with  the  Orders  of  the  Houfe  fo 
far,  as  that  Mr.  Solicf  or  may  come  to  the  Clerk's 
Table,  or  fome  other  Place  within  the  Houfe,  that 
he  may  be  heard  by  all,  I  muft  fubmit  it  to  jour 
Lordftiips.     It  would  be  a  great  Satisfadion  for 
us  m  hear  him,  in  order  to  our  judgment ;  but  I 

an  irregular  Mo- 
are  ufually  obferved 
Biit  I  know  not  how  to  help 
It,  m  regard  without  hearing,  it  is  impoffible  for 
us  to  form  our  Tudgmefit^  ■ 

E.  of  Roch.  My  Lords,'  I  have  a  very  great  Re- 
fped  for  every  Motion  that  that  noble  Lord  who 
l^joke  laft  does.,  make,  apd,!  am  of  his  Opinion, 
That  it  will  mightily  tend't,o,rhe  Satisfadion  of  my 
Lords  who  are  to  give  their 'j'lidgment  in  this  Cafe, 
to  hear  both  the  Evidence  ,and  the  dounfel,  and 
what  Obfervations  are  -made,  on  both  Sides ;  and 
that  it  is  a  great  Difadvahtage  that  the  Counfel 
fhould  have   fo  low  a  Voice,    that  all  my  Lords 


fliould  not  be  able,  to  hear 


-5 
him 


I  fubmit  it,  upon  the  whole     ^_ 

Matter,  to  your  Lordfhips,  Whether  my  Counfel    acknowledge  in  this  Tdo  make 
can  be  heard,  or  not,  to  that  Point ;  how  far,  I     tioq,  as  to  the  Orders  that  ar- 
being  of  Mr.  Coo/£''s  Side,  can  be  guilty  of  his     by  your  I^ordfhips 
Death.  '     "  -  ~ 

L.  H.  St.  That  is  a  Matter  of  Fad  which  is  not 
yet  determin'd,  and  therefore  the  Queftion  which 
you  fuppofe  to  arife  upon  it,  is  not  yet  ripe  to  be 
refolved.  If  you  have  no  other  WitnefTes  to  pro- 
duce, that  which  remains,  for  I  think  I  may  pro- 
perly acquaint  you  with  the  Methods  of  Proceed- 
ing, is,  That  you  are  now  on  your  Part  to  fum 
up  the  Evidence  that  has  been  given,  which  is 
your  own  Work,  as  not  being  a,llow'd  Counfel  as 
to  Matter  of  Fad  ;  you  are  at  liberty  to  make  fuch 
Obfervations  as  you  may  think  for  your  Advan- 
tage upon  the  Evidence,    and^bi  to^dofe  ,your 

Defence.  Jr^',  .-.r^--;- h -,  h-v, -'r--"h' 

Earl  of  Warwick.  My  Lord,  I  fubmit 
the  whole  Matter  to  your  Lordfhips. 

L.H.  St.  Mr.  Attorney  General,  my  Lord  of 
Warwick  fubmits  the  Matter,  as  it  has  been  prov'd, 
to  their  Lordfhips,  without  any  fumming  up  of  the 
Evidence  ;  you  who  are  of  the  King's  Counfel,  if 
you  think  fit,  will  fum  up  the  Evidence  on  yours, 
in  order  to  their  Lordfliips  Confideration  of  it : 
This  you  know  is  the  Time  for  doing  it.  Make 
Proclamation  for  Silence. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Procla- 
mation. .,.^      |..  .;   ; 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  my  Lord 
High  Steward  of  England,   his  Grace,  docs  ftraitly 
charge  and 
prefent,  to 
ment. 

L.  H.  St.  Gentlemen,  you  that  are  of  the  King's 
Counfel,  now  is  your  Time  to  ium  up  the  Evi- 
dence for  the  King. 


70,  f  -    ■ 
it  upon 


command  all  manner  of  Perfons  here 
keep  filence,  upon  pain  of  Imprifon- 


my 
but  yqt  \  hope 
that  may  be  remedied  fome  other  Way  than  what 
ispropofed  by  that  noble  Lord  ;  for  if  what  he 
defires  were  doge,  ic  will  be  obvious,  that  in  Point 
of  Precedent  many  Jnconveniencieswjll  occur  upon 
breaking  ^tlie  Orders  of  the  Houfe,  to  comply  with 
a  Motion  wKich  is  acknowledged  by  the  noble  Lord 
himfelf  to  be  irregular  ;  for  it  would  be  impofTi- 
ble  to  hear  any  Body,  if  it  be  permitted  to  make 
fuch  a  great  Noife  without ;  and  ic  is  that  which 
renders  the  Difficulty  of  hearing  the  greater.  If 
that  were  quieted,  your  Lordfhips  might  hear 
this  Gentleman  as  well  as  thofe  of  the  other  Coun- 
fel :  Or,  if  this  Gentleman's  Voice  will  not  fo  well 
reach  your  Hearing,  then  there  are  other  Gentle- 
men of  the  Kina.'s  Counfel  that  have  ftronger 
Voices ;  an  1  if  any  of  them  would  fum  up  the 
believe  it  would  be  better  heard  and 
better  apprehended  by  your  Lord- 
had  rather  any  Expedient  fhould.be 
found  out  to  comply  with  the  Orders  of  the 
Houfe,  and  prcferve  them,  than  that  any  irre- 
gular Thing  fnould  be  done  for  the  breaking  the 

Ordei  % 


an 

Evidence,  I 
confequently 
fhips ;  for  I 
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Orders  of  the  Houfe,  upon  any  Account  what- 
foever. 

L.  H.  St.  Make  another  Proclamation  for  Si- 
lence. 

C/.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serj.  at  Arim.  O  Yes,  O  Yes,  O  Yes,  my 
Lord  High  Steward  of  England.,  his  Grace,  does 
ftraitly  Charge  and  Command  all  manner  of  Per- 
fons  here  prefent  to  keep  Silence,  upon  pain  of 
Imprifonment. 

E.  of  Bridgewater.  Truly,  my  Lords,  the 
Noife  about  the  Court  is  lb  great,  that  we  who 
fit  much  nearer  to  the  Bar,  than  the  noble  Lord 
who  made  the  Motion  for  the  Removal  of  the  Coun- 
fel  into  anot'ier  Place,  cannot  hear  Mr.  Solicitor 
what  he  fays  ;  and  therefore  I  think  fome  of  the 
Guard  Ihould  be  fent  out  to  clear  all  the  Paflages 
about  the  Court,  that  there  may  be  no  Noife  -,  for 
it  is  the  Noife  of  the  People  without,  that  makes 
it  fo  difficult  to  hear  the  King's  Counfel. 

L.  H.  St.  Let  fome  of  the  Guard  without  take 
care  that  there  be  not  that  Noife  made-,  and  who- 
foever  does  make  a  Noife,  let  him  be  taken  into 
Cuflody. 

'Then  another  Proclamation  ivas  made  for  Silence ; 
upon  which  there  was  a  greater  ^detnefs  in  the 
--'-.  Hall. 

"  L.H.St.  Mr,  Solicitor,  There  is  hopes  now, 
fince  there  is  not  fo  great  Noife  as  there  was,  that 
you  may  be  heard  by  my  Lords :  You  muft  ufe 
the  beft  Endeavours  you  can,  that  you  may  be 
heard.  ">'  ^   '/'  .'    .'" 

E.  of  i?(?c^.  If  that  Gentleman  cannot  fpeak  out 
fo  well  that  he  can  be  heard,  thofe  of  the  King's 
Counfel  that  have  better  Voices,  muft  Aim  up  the 
Evidence. 

M.r.  Sol.  Gen.  My  Lord,  I  fpeak  as  loud  as 
I  can. 

E.  ofRoch.  There  are  others  of  the  King's  Coun- 
fel, pray  let  them  do  it  then  ;  Mr.  Attorney,  he 
being  nearer,  and  within  the  Bar. 

L.  H.  St.  I  know  not  whether  Mr.  Attorney  be 
prepared  for  the  Summing  up  of  the  Evidence, 
becaufehe  examined  the  WitnelTes,  and  the  King's 
Counfel  ufually  allot  to  themfelves  the  particular 
Parts  which  they  intend  to  take.  '     '      .  "'\.' 

"E-oi  Roch.  Then  let  Mr.  Solicitor  go  on. 

Mr.  Sol.  Gen.  I  would  fhortly  obferve  to  your 
Lordfliips,  what  Evidence  hath  been  given  to  yo^f 
on  behalf  of  the  King  in  this  Cafe,  againft  that 
noble  Lord,  the  Prifoner  at  the  Bar,  for  the  Of- 
fence for  which  he  ftands  indidled.  The  firft  Wit-' 
nefs  that  was  produced  was  the  Drawer  at  the  Gre-^- 
hound  Tavern  in  the  Strand,  where  this  Quarrel, 
that  was  the  Occafion  of  the  Death  of  this  Perfon 
that  was  flain,  happen'd  ;  and  he  tells  you,  that 
that  Night  there  was  at  his  Matter's  Houfe  my 
Lord  of  Warwick,  my  Lord  Mobun,  Capt.  French, 
Captain  Coote  the  Perfon  that  was  kill'd,  and  Mr. 
Dockwra ;  and  after  they  had  been  there  fome  time, 
that  other  Perfon,  that  was  the  Sixth  concerned  in 
the  Scuffle,  Mr.  James,  was  fent  for,  and  he  came 
in  when  it  was  pretty  late ;  there  they  continued  till 
One  or  Two  a  Clock,  and  then  they  came  down 
to  the  Bar,  and  Orders  was  given  for  to  call 
Coaches,  but  it  being  fo  late,  and  Sunday  Morn- 
ing, they  could  not  find  Coaches,  and  then  there 
was  Orders  for  the  getting  of  Chairs  ;  when  fome 
Chairs  were  brought,    Mr.  Coote  and  Mr,  French 


went  into  two  of  the  Chairs,  but  my  Lord  Mohitn 
interpofed,  and  faid  there  fhould  be  nothing  done 
that  Night,  and  that  if  they  went  away  he  would 
call  for  a  File  of  Mufqueteers  from  the  Guard, 
and  fecure  them  -,  and  thereupon  they  came  out  of 
the  Chairs,  and  went  into  the  Houfe,  and  there 
was  the  Noife  of  Swords  clafhing  heard  at  the 
Bar  ;  Captain  Coote  faid  he  would  laugh  when  he 
pleas'd,  and  frown  when  he  pleas'd,  and  they  part- 
ed -,  three  were  on  one  Side,  and  three  on  the  other 
of  the  Bar  ■,  my  Lord  of  IVarwick,  my  Lord  Mo- 
hun,  and  Captain  Coote,  were  on  one  Side;  Captain 
French,  Captain  James,  and  Mr.  Dockzvra,  were  on 
the  other  Side.  Indeed  he  fays  my  Lord  Mohitn  and 
my  Lord  of  Warwick  did  what  they  could  to  pacify 
them,  and  ihreafen'd  to  fend  for  the  Guards ;  but 
away  they  went.  The  next  Witr.efs  was  Thomas 
Browne,  and  he  was  the  Chairman  that  carried  Mr. 
Coote,  and  he  fays,  that  there  was  an  Endeavour 
by  my  Lord  o^  Warwick  and  my  Lord  Mohun,  to 
put  off  the  Bufinefs  at  that  Time,  and  that  they  did 
what  they  could  to  have  put  it  off,  and  that  even 
after  they  were  in  their  Chairs,  when  they  were 
turned  up  St.  Martins  Lane,  there  they  ftop'cl  at  the 
back  Door  o{ i\\^Crojs-Keys  Tavern,  and  that  while 
they  ftood  there  with  their  three  Chairs,  three 
other  Chairs  came  by,  and  then  Captain  Coote  bid 
them  put  up,  and  follow  after  thofe  Chairs  as  taft 
as  they  could  to  Leicefter-fields. 

The  next  Witnefs  is  William  Grippes,  who  was 
the  other  Chairman  that  carried  Captain  Coote,  and 
he  gives  your  Lordfliips  much  the  fame  Account 
that  Browne  gave  before,  and  his  Evidence  was  juft 
to  the  fame  Purpofe,  That  my  Lord  of //'7?rii;/V,^ 
and  my  Lord  Mohun  endeavoured  to  pacify  the 
Matter,  and  thkt  there  fliould  be  an  End  of  the 
Bufinefs  for  that  Night,  and  let  it  alone  till  ano- 
ther Time ;  and  that  my  Lord  Mohun  threaten'd  to 
fend  for  the  Guards,  and  fecure  them,  and  would 
have  had  them  gone  home,  that  is,  Mr.  Coote  either 
with  him  to  his  Lodging,  or  he  would  go  to  Mr. 
Coote's,  but  he  could  not  prevail.  Then  my  Lord 
Mohun  faid,  If  he  would  go  on,  his  Lordfliip  would 
go  and  lee  an  End  of  the  Bufinefs.  ^^- 

The  next  Witnefs  was  oiie  Crattle,  who  was  bne 
of  the  Chairmen  that  carried  my  Lord  of  Warwick, 
and  he  fays.  That  my  Lord  M-Jnm  and  my  Lord 
of  Warwick  did  endeavour  what  they  could  to  put 
off  the  Matter  till  the  next  Morning,  but  that  tli^y 
could  not  prevail;  that  afterwards,  when  he  car-: 
ried  my  Lord  from  Leicejler-fields  to  the  Bagnio, 
my  Lord  borrowed  a  Handkerchief  of  him  to  wrap 
his  Hand  in,  for  he  fiid  he  was  wounded,  but  by 
whom  that  Wound  was  given  does  not  appear, 
nor  how  he  came  by  that  Wound  any  otherwife 
than  as  his  Lordfliip  himfelf  fays,  that  it  was  given 
him  by  Mr.  James. 

The  next  was  the  other  Chairman  that  carried 
my  Lord  of  Warwick,  which  was  John  Gibfon,  and 
his  1  eftimony  need  not  be  repeated,  becaufe  it  did 
not  differ  from  the  others.  The  next  Witnefs  was 
Robert  Applegate,  who  was  the  Chairman  that  car- 
ried my  Lord  Mohun  ;  and  he  fays,  that  there  vv-as 
an  Endeavour  ufed  by  my  Lord  upon  his  fetting 
down  in  St.  Martins  Lane,  to  quiet  Captain  Coote, 
and  prevent  any  Qiiarrel  at  that  Time ;  but  he  fays, 
when  they  would  go  on,  my  Lord  Mohun  faid,  he 
would  go  and  fee  the  End  of  it;  and  thereupon 
they  went  on  towards  Leicejler-fields  to  the  End  of 
Green-Jlreet,  which  is  nt  the  lower  End  of  the 
Square. 

The 
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The  next  Wicnefs  was  Palmer,  who  was  one  of 
the  Chairmen  that  carried  Mr.  French  to  the  Bagnio 
m  Long- Acre ;  and  he  tells  your  Lordfhips  what 
happen'd  upon  his  carrying  of  him  thither,  how 
immediarcly  after  his  coming  rhere,  my  Lord  of 
IVarwkk  came  thither,  and  they  knock'd  at  the 
Door  the  fame  Time,  and  that  Captain  French  was 
very  much  wounded,  and  they  wenc  into  the  Houfe 
together,  and  that  French  would  have  had  them 
pull  off  his  Cloaths  to  fee  his  Wounds,  for  he  be- 
lieved he  was  a  dead  Man. 

The  next  Witnefs  was  the  Chairman  which  car- 
ried Mr.  James,  and  he  only  tells  your  Lordlhips, 
That  he  carried  a  Gentleman  into  Leiccfier-fields, 
that  my  Lord  Mohun  endeavoured  to  put  off  the 
Bufinefs  for  that  Night  ;  but  who  the  Perfon  was 
that  he  carried  he  cannot  fo  well  tell,  nor  give  an 
Account  of;  but  when  he  had  fet  him  down  at 
the  further  End  of  the  Square,  there  he  left  him, 
and  he  knows  no  further. 

Then  there  was  the  Surgeon  at  the  Bagnio  in 
Long- Acre,  who  gives  your  Lordfhips  an  Account, 
That  about  Two  of  the  Clock  in  the  Morning  on 
the  Sunday,  my  Lord  ofPl^ar'mick  and  Captain  French 
came  in  there  ;  Captain  French  was  wounded  in  the 
Body,  and  my  Lord  t-P'arwick  was  wounded  in  the 
Hand,  and  my  Lord  IFarwick  did  take  extraordi- 
nary Care  of  Captain  French,  and  would  not  have 
the  Door  open'd  to  any  Body,  nor  his  Lordfhip 
known  to  be  there  ;  that  afterwards  Captain 
James  and  Mr.  Dockwra  came  to  the  Door,  and  my 
Lord  came  to  the  Door  himfelf,  and  when  he  faw 
who  they  were,  he  ordered  them  to  be  let  in  -,  and 
that  there  was  a  Difcourfe  about  going  into  the 
Country,  and  that  there  was  a  Fear  that  Coote  was 
kill'd.  This  is  the  Effeft  of  the  Teftimony  both  of 
the  Surgeon  and  his  Servants ;  and  it  is  to  be  ob- 
ferved,  that  when  Captain  French  came  in,  his 
Sword  was  not  bloody,  but  my  Lord  of  Warwick's 
Sword  was  bloody  almoft  all  over,  and  that  was 
taken  notice  of  the  next  Day,  and  there  are  feveral 
Witnefles  both  Men  and  Women  of  that  Houfe 
that  give  your  Lordfhips  an  Account  much  to  the 
fame  purpofe  ;  then  there  was  Captain  Ducking- 
field,  who  fays,  that  my  Lord  o^  Warwick  came  to 
his  Lodgings,  and  they  went  in  a  Coach  together 
to  the  Tavern  in  Comhill,  and  then  there  was  a 
Difcourfe  of  going  into  the  Country,  and  my  L6rd 
faid  that  he  was  afraid  his  Friend  Mr.  Coote  was 
kill'd,  but  they  had  no  abfolute  News  of  his  being 
kill'd  at  that  Time  •,  for  it  fhould  feem  my  Lord 
of  Warwick  forfook  the  Field  as  foon  as  the  fatal 
Stroke  was  given,  which,  by  whom  it  was  given,  is 
left  to  your  Lordfhips  Confideration.  Indeed  it  is 
pretended  by  my  Lord,  that  the  Wound  that  he 
had  in  his  Hand  was  given  him  by  Mr.  James,  but 
nothing  of  that  is  made  apparent  to  your  Lord- 
fhips upon  the  Proofs. 

Then  we  came  to  give  your  LordfLips  an  Ac- 
count of  the  Nature  of  the  Wounds  that  Mr.  Coote 
had  .in  his  Body,  and  for  that  we  produced  both 
the  Surgeon  that  did  probe  the  Wounds  by  the  Or- 
"  der  of  the  Coroner,  and  the  Coroner  himfelf.  In- 
deed we  could  not  get  a  pofitive  Anfwer  from  either 
the  Surgeon  or  the  Coroner,  whether  the  Wounds 
were  given  by  one  and  the  fame  Sword,  or  by  dif- 
ferent Swords  i  but  then  your  Lordfhips  have  the 
Teftimony  of  Mr.  Turner,  who  was  Captain  Coote's 
Servant,  and  who  knows  his  Matter's  Sword, 
and  it  hath  been  fhewn  to  him,  and  he  fays, 
that  is  his  Matter's  Sword  that  he  went  out  with  ; 
and  it  can  be  eafily  judg'd  whether  he  could 
Vol.  V, 
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give  himfelf  thofe  Wounds   by  that  Sword. 

And  your  Lordfhips  have  likewife  had  brought 
before  you  another  Sword,  which  was  left  at  the 
Bagnio  in  Long- Acre,  that  was  Captain  French's  that 
had  no  Blood  at  all  upon  it,  but  my  Lord  o':  War- 
wick's, it  feems  by  all  the  Evidence,  had  a  great 
deal  of  Blood  upon  it. 

Then  came  the  WitnelTes  for  the  Prifoner  at,  the 
Bar,  this  noble  Lord,  my  Lord  IFarwick  ;  p.nd  the 
Sum  of  theTeftimonies  chat  they  have  given,  is  of  a: 
great  deal  of  Kindnefs  between  .my  Lord //-"irriwV^' 
and  Captain  Coote  ;  that  my  Lord  lent  him  a  hun- 
dred Guineas  to  purchafe  his  Commifnon  in  the 
Guards,  when  he  had  but  three  of  four  hundred 
Guineas  which  was  neceffary  to  make  the  Purchafe  j 
and  there  are  feveral  of  them  that  do  teftify,   that 
they  always  look'd  upon  Captain  Coote  and  my 
Lord  of  IFarwick  to  be  very  good  Friends,  and 
that  there  never  was  any  Quarrel  between  them  ; 
and  that  is  the  Sum  of  what  the  Evidence  on  that 
Side  did  teftify.  And  this,   my  Lord?,  I  take  to  be 
the  Sum  of  the  Evidence  that  has  been  given  on 
either  Side,    and  when  I  have  laid  it  thus  before 
your  Lordfhips,  I  mufl:  fubmit  it  to  your  LordOiips 
Judgment,  what  Opinion  you  will  be  of  upon  the 
whole  Matter;  only  there  is  this  oneObfervation 
that  I  would  make  to  your  Lordfhips  upon  this 
Evidence,  That  there  is  not  one  Witnefs  that  has 
given  you  an  Account  fatisfadory  by  whofe  Hand 
thefe  Wounds  were  given  to  Mr.  Coote  ;  and  there- 
fore,  tho'  it  is  apparent  my  Lord  of  Warwick  was 
in  the  Place,  where  the  mortal  Wound  was  given, 
yet  by  whofe  Hand  it  was  given  is  not  yet  known ; 
until  that  can  be  known,  every  Perfon  that  was 
there  mutt  remain  under  the  Imputation  of  the 
fame  Guilt,  as  having  a  Hand,  and  contributing 
to  his  Death;  it  is  certain,  and  cannot  be  denied, 
that  this  noble  Lord,  my  Lord  at  the  Bar,  Was  in 
the  Field,  wherein  there  was  aftual  Fighting  ;  for . 
he  does  not  deny  it  himfelf,  but  fxys,  that  be  was 
engaged  particularly  with  Captain  James,  when 
Captain  Coote  was  engaged  with  Captain  French, 
between  whom,  as  it  is  alledged,  the  Quarrel  was ; 
but  that  is  no  Way  in  Point  of  Facfl  made  appear 
to  your  Lordfhips,  and  there  being  fuch  Sulpici- 
ons  and  Circumttances  of  the  Blood  upon  my  L.ord 
of  Warwick's  Sword,  and  Che  great  Concern  that 
he  was  in  when  he  came  to  the  Bagnio,  and  defiring 
to  be  concealed,  and  that  no  Body  fhoiild  know 
that  he  was  there,  and  the  Care  he  took  of  Mr 
French,  who  is  the  pretended  Perfon  that  did  the 
Faft,  is  that  which  is  to  be  fubmitted  to  your 
Lordfhips  ;  and   it  is  to   be  obferved,  that  Mr. 
French's  Sword  was  not  bloody,  but  only  dirty, 
but  my  Lord  o^  Warwick's  Sword  was  very  bloody 
froin  the  Hilt  to  the  Point,  and  he  was  in  a  great 
Confternation  when  he  came  into  the  Houfe. 

There  is  likewife  a  Circumftance  which  your 
L.ordfhips  will  pleafe  to  obferve,  that  even  Mr; 
Coote's  Sword  was  brought  into  the  Houfe  by  fome 
of  the  Company  that  were  there,  and  whatfoever 
this  noble  Lord  pretends  of  his  Friendfhip  to  Mr. 
Coote,  yet,  it  feems  by  his  Care  that  he  took  of 
Captain  French,  he  had  as  much  Friendfliip  for 
him. 

There  is  another  Circumftance  that  has  been 
teftified,  which  it  will  be  fit  for  your  Lordfhips  to 
take  into  Confideration,  and  make  fome  Obferva- 
tion  of;  that  is,  the  Narure  of  the  Wound  :  It 
feems,  he  h:.d  two  V/ounds,  out  on  the  left  Side  of 
the  Breatt,  near  the  Collar  Bone,  and  that  was 
downward;  and  yet  his  Man,  that  was  here  pro- 
A  a  ducei 
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Then  the  Lord  High  Steward  ajked  this  ^leftioii 
qf  every  one  of  the  Lords  there  prefent,  beginning 
ivitk  the  puifne  Baron,    zvhich  ■u.-as  the  Lord 


duced  as  aWitnefs,  does  teftify,  that  he  was  one 
that  ufed  his  right  Hand,  and  then  it  is  a  Wonder 
that  he  fhould  receive  fuch  a  Sort  of  a  Wound  in 
that  Part  ;  and  the  other  Wound  was  on  the  left 
Side  too,  but  it  was  upward,  and  how  that  could 
be  o-iven  to  one  that  was  a  Right-handed  Man,  is 
cerfainly  a  very  great  Wonder  -,  and  the  Wounds 
being  both  given  upon  the  fame  Side,  it  cannot  but 
be  concluded,  that  they  were  given  by  one  and  the 
fame  Sword. 

AnotherCircumftancewhich  relates  to  my  Lord 
oiWarivick  IS,  that  when  he  came  into  iWt  Bagnio,^ 
after  the  Faft  was  over,  he  would  have  himlelt 
denied  to  be  there,  and  went  to  the  Door  when 
James  and  Dockivra  came  in  -,  and  his  declaring  his 
defirc  of  going  into  the  Country  •,  thefe,  we  fay, 
are  Circumftances  that  do  induce  a  Doubt,  That 
my  Lord  oHVarwick  had  a  Concern  upon  him  of 
great  Guilt  of  having  a  Hand  in  this  Man's  Death : 
It  is  indeed  pretended  by  my  Lord  of  Warwick, 
That  Mr.  Cop/i?  was  a  Perfon  that  my  Lord  oUVar- 
iiick  had  a  Kindnefs  for  -,  but  it  is  plain  by  the  Evi- 
dence, that  he  left  him  dead  in  the  Field,  and  did 
not  take  any  Care  of  him,  but  took  a  great  deal 
of  Care  of  Captain  French,    who,  it  is  pretended, 
was  the  Perfon  that  fought  with  Coote,  when  he 
came  to  the  Bagnio ;  and  there  is  nothing  of  Kind- 
nefs at  this  Time  pretended,  nor  any  Thing  of  a 
Defence  to  this  Matter  ofier'd  by  my  Lord  of 
JVarwick,   but  only  what  the  Chairmen  fay,  that 
he  endeavoured  to  put  it  off  to  another  Time. 
Thefe,  my  Lords,    are  all  the  Obfervations  that 
I  fhall  make  upon  the  Evidence  in  this  Cafe  -,  how 
far  this  Evidence,  upon  Confideration,  will  weigh 
with  your  Lordfhips,  I  muft  fubmit  it  to  you.    If 
my  Lord  oi  Wanvick  did  do  the  Faft,    as  thefe 
Circumflanccs,  we  think,  may  incline  your  Lord- 
fhips to  believe  he  did,  it  will  furely  be  Murder  ; 
but  how  far  the  Evidence  comes  up  to  the  Proof 
of  that,  we  muft  humbly  fubmit  to  your  Lord- 
fliips,  who  are  the  Judges  of  it  ;  and  we  leave  it 
entirely  to  your  Confideration  upon  what  you  have 
heard. 

L.  H.  St.     Then  it  feems  you  have  done  on  all 
Sides. 

Counfel.     Yes,  my  Lords.  _  ' 

Lords.     Then  adjourn,  adjourn. 
L.  H.  St.  Is  it  your  Lordfhips  Pleafure  to  ad- 
journ into  the  Houfe  of  Lords? 
Lords.     Ay,  ay. 

L.  H.  St.  This  Houfe  is  adjourned  into  the  Houfe 
of  Lords. 

Then  the  Lords  ivent  hack  to  their  own  Houfe  in  the 
fame  Order  they  came  into  the  Court  in  Weft- 
minfter-hall,  and  debated  the  Matter  among 
thet7ifelves,  "xhat  Judgment  to  give  upon  the  Evi- 
dence that  had  been  heard  ;  and  in  about  Two 
Hours  'time  they  returned  again  into  the  Court, 
ere^ed  upon  a  Scaffold  in  Weflminfter-hall  ; 
and  after  they  were  feated  in  their  Places,  the 
Lord  High  Stezvard  being  feated  in  his  Chair  be- 
fore the  T'brone,  [poke  to  the  Lords  thus : 

L.  H.  St.  Will  your  Lordfhips  proceed  to  give 
your  Judgment? 

Lords.     Ay,   ay. 

L.  H.  St.  Your  Lordfhips  will  give  me  leave,  as 
I  afk  your  Lordfhips  your  feveral  Opinions,  to 
take  fo  much  Time  as  to  write  down  the  Opinion 
of  every  Lord. 

Lords.     Ay,  ay. 


Bernard. 


L.H.St.  My  I'Ord  Bernard,  h  Edzvard  Rarl  of 
ilty  of  thi 
of  he  flands  indifted,  or  not  guilty  ? 


Warwick  guilty  of  the  Felony  and  Murder  where- 


Tlje  Lord  Bernard  flood  up  in  his  Place  uncovered, 
and  laying  his  Right  Hand  upon  his  Breajf,  pro- 
nounced his  Judgment  thus  : 


L.  Bernard. 
ofManllaughter, 


Not  g 


uilty  of  Murder, 
upon  my  Honour. 


but  guilty 


"The  fame  Qtiefiion  was  afked  feverally  of  all  the 
Lords,  who  in  the  fame  Form  delivered  their  Opi- 
nions, asfoUoweth. 

L.  HaverOoam.  Not  guilty  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 

L.  Herbert  oi  Cherbury.  Not  guilty  of  Murder, 
but  guilty  of  Manflaughter,  upon  my  Honour. 

l^.lVefton.  Not  guilty  of  Murder,  but  guilty  of 
Manflaughter,  upon  my  Honour. 

L,  y^.;ter«/:)a»;.Not  guilty  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 

L.  Cholwlev.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 


L.  Jeffervs.  Not  guilty  of  Murder, 


but  guilty 
but  guilty 
but  guilty 
but  guilty 
but  guilty 
but  guilty 
uilty 


but 


of  Manflaughter,  upon  my  Honour. 

L.  Godolphin.  Not  guilty  ot  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Guilford.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Ofelftone.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Of'orne.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Craven.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Cornwallis.  Not  guilty  of  Murder, 
ty  of  Manflaughter,  upon  my  Honour. 

L.  Granville.  Not  guilty  of  Murder, 
ty  of  Manflaughter,  upon  my  Honour 

L.  Berkley.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Laxington.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Rockingha7n.     Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

L.  Lucas.   Not  guilty  of  Murder,  but  guilty 
Manflaughter,  upon  my  Honour. 

'L.Cidpeper.    Not  guilty  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour 

L.  Faughan.  Not  guilty  of  Murder, 
of  Manflaughter,  upon  my  Honour. 

L.  Byron.    Not  guilty  of  Murder,    but  guilty 
of  Manflaughter,  upon  my  Honour. 

L.  Jer7nyn.  Not  guilty   of  Murder, 
ty  ofManllaughter,  upon  my  Honour 

L.  Leigh.    Not  guilty  of  Murder,   bur  guilty 
of  Manflaughter,  upon  my  Honour. 

L.  Raby.    Not  guilty  of  Murder,    but  guilty 
of  Manflaughter,   upon  my  Honour. 

L.  Howard  of  Efcrick.    Not  guilty  of  Murder, 
but  guilty  of  Manflaughter,   upon  my  Honour. 

L.  Lovelace.  Not  guilty  of  Murder,   but  guilty 
of  Manflaughter,  Ujon  my  Honour. 

L..  Hunjdon.    Not  guilty  of  Murder,   but  guilty 
of  Manflaughter,  upon  my  Honour. 


but  guil- 


but  guil- 


but  guilty 
but  guilty 
but 
of 


but  guilty 


but 


guil- 


i<^99-  /or  ?^^  Murder  0/ Richard  Cobte,  Efq-, 


L.  T^orth  and  Gray.  Not  guilty  of  Murder,  but 
guiky  of  Manflaughcer,  upon  my  Honour. 

L,.  PFharton.  Not  guilty  of  Murder,  but  guilty 
of  Manflaughter,  upon  my  Honour. 

L.    Eiire.  Not  guiky  of  Murder,    but  guilty 
of  Manflaughter,  upon  my  Honour. 

L.  l^illoughby  of  Firhzm.  Noc  guilty  of  Murder, 
but  guilty  of  Manflaughter,  upon  my  Honour. 

L.   Dudley.  Not  guilty  of  Murder,  but  guilty 
of  Manflaughter,  upon  my  Honour. 

L.  Ferrers.  Not  guilty  of  Murder,  but  guilty 
of  Manflaughter,  upon  my  Honour. 

L.  IVilloughby  of  Erefby.    Not  guilty  of  Murder, 
but  guilty  of  Manflaughter,  upon  my  Honour. 

L.  Audley.  Not  guilty  of  Murder,  but   guilty 
of  Manflaughter,  upon  my  Honour. 

L.  Abergavenny.  Not  guilty  ofMurder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 


L.  H.  Steward.   My  Lord  Vifcount  Lonfdale, 
Edward 'Es.tI  of  fFarwick  guiky,  &'c. 


L.  Vifcount  Lonfdale.  Not  guilty  of  Murder, 
but  guilty  of  Manflaughter,  upon  my  Honour. 

L.  Vifcount  Longaville.  Not  guilty  of  Murder, 
butguilty  of  Manflaughter,  upon  my  Honour. 

L.  Vifcount  Toivnjhend.  Not  guilty  of  Murder, 
but  guilty  of  Manflaughter,  upon  my  Honour. 

L.  H.  Si.  The  Earl  oi  Grantham,  Is  Edward 
Earl  of //^i3>"if/V^  guilty,  ^c. 


but 


E.    of  Grantham.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  Albemarle.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  'Tankervme.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  oi  Warrington.  Not  guilty  ofMurder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.   of  Scarborough.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  •torrington.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

'E.  of  Marlborough.  Not  guilty  ofMurder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  Mountague.  Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.    of  Portland.    Not  guiky   of  Murder, 
guiky  of  Manflaughter,  upon  my  Honour. 

E.   of  Rochefter.    Not  guilty   of  Murder, 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Nottingham.  Not  guilty  of  Murder, 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Tarmouth.   Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  Radnor.  Not  guiky  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 

E.  of  Maeclesfield.  Not  guilty  of  Murder, 
gulty  ofManflaughter,  upon  my  Honour. 

E.  of  Feverflnim.  Not  guiky  of  Murder, 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Burlington.  Not  guilty  of  Murder, 
guilty  of  Manflaughter  upon  my  tlonour. 

E.  of  Carlif.e.  Not  guilty  ofMurder,  but  guilty 
ofManflaughter,  upon  my  Honour. 

E.  of  Bath.  Noc  guiky  of  Murder,  butguilty 
of  Manflaughter,   upon  my  Honour. 

E.  of  Aaglefey.  Not  guilty  of  Murder,   butguil- 
ty ofManflaughter,  upon  my  Honour. 

E.  of  Ejfex.  Not  guilty  of  Murder,  but  gulty 
ofManflaughter,  upon  my  Honour, 
Vol.  V. 
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E.  ofScarfdale.  Not  guiky  ofMurder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 

E.  ofThanet.  Not  guiky  ofMurder,  but  guilty 
ofManflaughter,  upon  my  Honour. 

E.  of  Chefierfield.  Not  guilty  of  Murder,  but 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Carnarvan.  Not  guilty  of  Murder,  but 
guilty  of  Manflaughter,  upon  my  Honour. 

E.  of  King/Ion.  Not  guilty  ofMurder,  butguil- 
ty ofManflaughter,  upon  my  Honour. 

E.  of Winchelfea.  Not  guiky  ofMurder, 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Stamford.    Not  guilty  of  Murder, 
guiky  of  Manflaughter,  upon  my  Honour. 

E.  of  Peterborough.  Not  guilty  ofMurder, 
guiky  of  Manflaughter,  upon  my  Honour. 

E.  Rivers.  Not  guiky  of  Murder,  but  cruil- 
ty  of  Manflaughter,  upon  my  Honour. 

E..  of  Manchefter.  Not  guilty  of  Murder,  but 
Is     guiky  of  Manflaughter,  upon  my  Honour. 

E.  of  Denbigh.  Not  guiky  of  Murder,  butouil- 
ty  ofManflaughter,  upon  my  Honour. 

E.ot  Leicejler,  Not  guiky  of  Murder,  butguil- 
ty ofManflaughter,  upon  my  Honour. 

E.  of  Bridgwater.  Not  guiky  of  Murder,  but 
guilty  of  Manflaughter,   upon  my  Honour. 

E.o^Dorfet  and  Middlefex.  Not  guiky  ofMur- 
der, but  guilty  of  Manflaughter  upon  my  Ho- 
nour. 

E.  of  Suffolk.  Not  guilty  of  Murder,  but 
of  Manflaughter,  upon  my  Honour. 

E.  of  Huntington.  Not  guilty  of  Murder,  but 
guilty  ofManflaughter,  upon  my  Honour. 

E.  of  Derby.  Not  guiky  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour. 

E.  of  Kent.  Not  guilty  of  Murder,  but  guilty 
ofManflaughter,  upon  my  Honour. 

E.  of  Oxford.  Not  guilty  of  Murder,  but  guil- 
ty ofManflaughter,  upon  my  Honour. 

Lord  High  Steward.  My  Lord  Great  Chamber- 
lain, is  Edward  Earl  of  Warwick  guilty,  &c. 

E.  of  Lindfey.  Not  guilty  of  Murder,  butguil- 
ty of  Manflaughter,  upon  my  Honour. 

Lord  High  Steward.  My  Lord  Marquefs  of  Nor- 
vianby.  Is  EdwardEa.r\  of  Warwick  guilty,  &c. 

Lord  Marquefs  of  Normanby.  Not  guilty  of 
Murder,  but  guilty  of  Manflaughter,  upon  my 
Honour. 

L.  Marquefs  of  Hallifax.  Not  guilty  ofMurder, 
but  guilty  ofManflaughter,  upon  my  Honour. 

Lord  High  Steward.  My  Lord  Duke  of  Newcaftky 
Is  Edward  Earl  of  Warwick  guilty,  i^c. 


guilty 


D.  of 


but 


but 


but 


Newcaftle.    Not  guilty  of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

D.   of  Scomberg.    Not  guilty   of  Murder, 
guilty  of  Manflaughter,  upon  my  Honour. 

D.  of  St.   Albans.  Not  guiky  of  Murder, 
guilty  ofManflaughter,  upon  my  Honour. 

D.  of  Northumberland.  Not  guilty  of  Murder, 
butguilty  ofManflaughter,  upon  my  Honour. 

D.oi  Or?nond.  Not  guilty  of  Murder,   butguil- 
ty ofManflaughter,   upon  my  Honour. 

D.  of  Southampton.  Not  guilty  of  Murder, 
guilty  otManflaugiuer,   upon  my  Honour. 

D.   of-  R'chniond 
guiky  of  Manflau 

A  a  2 


Not  guilty  of. Murder, 
htcr,   upon  my  Honour. 


but 
but 
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D.  ofSomerfet.  Not  guilty  of  Murder,  but  guil- 
ty of  Manflaughter,  upon  my  Honour, 

D.  of  Devon/hire.  Not  guilty  of  Murder,  but 
guilty  of  Manflaughter,  upon  my  Honour. 

Lord  High  Steward.  My  Lord  Prefident,  Is 
Edward  E:iT\  of  fVarwick  guilty,  &c. 

D.  of  Leeds.  Not  guilty  of  Murder,  but  guilty 
of  Manflaughter,  upon  my  Honour. 

Lord  High  Steward.  My  Judgment  is,  That  my 
Lord  of  Warwick  is  not  guilty  of  the  Murder,  but 
is  guilty  of  Manflaughter,  upon  my  Honour. 

Tljen  the  Lord  High  Steward  reckoned  up  the  Num- 
ber of  the  Peers  that  were  then  prefent,  and  the 
Opinions  that  were  given,  and  afterwards  ac- 
quainted their  Lordfhips  with  the  Refobitions  that 
they  came  to,  in  this  manner.      , ,  ,      ■  ' 

•  L.  H.  St.  My  Lords,  your  Lordfliips  are 
Ninety  three  in  Number  here  prefent,  and  you 
have  all  acquittedmy  Lord  of /FrtrwzV^  of  the  Mur- 
der whereof  he  fl:ands  indided,  but  you  are  of  Opi- 
nion that  he  is  guilry  of  Manflaughter ;  Is  it  your 
Pleafure,  that  he  fliould  be  called  to  the  Bar,  and 
acquainted  with  your  Lordfliips  Judgment  ? 

Lords.     Ay,  ay. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes ;  Chief  Go- 
vernor of  the  'Tower  of  London,  bring  forth  the 
Body  of  your  Prifoner,  Edward  Earl  of  Warwick^ 
forthwith,  upon  Pain  and  Peril  will  fall  thereon. 


L.  H.  St.  My  Lord  of  Warwick,  your  Lordfliip 
has  been  Arraigned  upon  an  Indidtment  for  the 
Killing  Mr.  Coote ;  you  have  pleaded  not  Guilty, 
and  pu:  your  felf  upon  your  Trial  by  your  Peers 
here  prefent  •,  my  Lords  have  heard  the  Evidence 
given  both  againfh  you  and  for  you,  and  have 
confidered  of  it,  and  are  come  to  a  Refolution, 
and  their  Judgment  is.  That  your  Lordfhip  is  not 
guilty  of  the  Murder  whereof  you  ftand  indifted, 
but  that  you  are  guilty  of  Manflaughter.  What 
has  your  Lordfliip  to  fay,  why  Judgment  of 
Death  fliould  not  be  pronounced  againlt  you  ac- 
cording to  the  Law  ? 

Earl  of  Warwick.  My  Lords,  I  defire  that  the 
Benefit  of  my  Peerage  may  be  allowed  me,  ac- 
cording to  the  Statute  of  Edward  the  Sixth. 

L.  H.  St.  My  Lord,  your  Lordfliip  has  demand- 
ed the  Benefit  of  your  Peerage  upon  the  Statute 
of  Edward  the  Sixth,  and  you  mufl:  have  it  by 
Law  ;  but  I  am  direfted  by  their  Lordfliips  to  ac- 
quaint you.  That  you  cannot  have  the  Benefit  of 
that  Statute  twice  ;  therefore  I  am  likewife  dire£t- 
ed  by  their  Lordfliips  to  fay.  That  they  hope  you 
will  take  a  more  than  ordinary  Cure  of  your  Be- 
haviour for  the  future,  that  lb  you  may  never 
hereafter  fall  into  fuch  unfortunate  Circumftances 
as  you  have  been  now  under  ;  my  I,ords  hope  this 
will  be  fo  fenfible  a  Warning,  that  nothing  of 
this  kind  will  ever  happen  to  you  again  ;  your 
Lordfliip  is  now  to  be  difcharged. 

L.  H.  St.  Is  it  your  Lordfhips  Pleafure  to  ad- 
journ to  the  Houfe  of  Lords  ? 

Lords.  Ay,  ay. 

L.  H.  St.  This  Houfe  is  adjourned  to  the  Houfe 
of  Lords. 


Then  the  Earl  of  Warwick  was  houghl  to  the        Then  the  Lords  went  in  Proceffwn,  in  the  fame  Order 
Bar..       '  '"-,..  '  that  they  catne  ifJto  the  Court. 


..'J. 


V  .■;  ■. 
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CLXII.  The  T RIAL  of  Charles  Lord  Mohun,  for  the 
Murder  of  Richard  Coote,  Efq\  March  29,  i6^f), 
II  Will.  HI.  \  1 :.    .;  .,  . 


?BOUT  One  of  the  Clock  the 
Lords  came  in  the  fame  Order,  as 
the  Day  before  to  the  Trial  of 
the  Earl  of  Warwick,  into  the 
Court  eredted  in  Weftjninjier- 
hall. 

CI.  of  the  Croivn.  Serjeant  at  Arms,  make  Procla- 
mation. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  my  Lord 
Hioh  Steward,  his  Grace,  does  ftriftly  Charge 
and  Command  all  manner  of  Perfons  here  prefent, 
to  keep  Silence,  upon  Pain  of  Imprifonnient. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  All  man- 
ner of  Perfons  who  are  obliged  to  give  their  At- 
tendance here  this  Day,  before  his  Grace,  my  Lord 
High  Steward  of  England,  let  them  give  their 
Attendance  forthwith. 

CI.  of  the  Crozvn.  Serjeant  at  Arms,  make  Pro- 
clamation again. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  his  Grace 


my  Lord  High  Steward  of  England,  does  fl:raitly 
Charge  and  Command  all  manner  of  Perfons  here 
prefent  to  be  uncovered. 

CI.  of  the  Croivn.  Serjeant  at  Arms,  make  Pro- 
clamation again. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  Chief  Go- 
vernor of  the  Tower  of  London,  bring  forth  the 
Body  of  your  Prifoner  Charles  Lord  Mohun 
forthwith,  upon  Pain  and  Peril  will  fall 
thereon. 

Then  my  Lord  Mohun  was  brought  to  the  Bar. 

L.  High  Steward*.  My  Lord  Mo-  *  Urd  So- 
hun,  your  Lordfliip  is  now  brought  mers. 
upon  your  Trial  for  the  Murder  of 
Mr.  Coote,  for  which  you  ftand  indifted  by  the 
Grand  Jury  for  the  County  of  Middlefcx.  The 
King,  who  knows  that  Juftice  is  one  of  the  Pillars 
which  fupports  a  Throne,  will  have  a  ftrift  Ac- 
count 


idpp.        for  the  Murder  0/ Richard  Coote,  Efq;  r8i 

count  taken  of  the  Blood  of  any  of  his  Subjecls,  Coote,  one  mortal  Wound  of  the  Breadth  of  half  an 

without  refpeft  to  the  Quahcy  of  the  Slain,  or  of  Inch,  and  of  the  Depth  of  five  Inches,  of  'which  faid 

the  Perfon  who  (lands  charged  with  his  Death,  mortal  Wound  he  the  aforefaid  Richard  Coote  then 

^._  .„-  : c  .x,„  „.ui.  i3„„„  h^rg  prefent,  and  there  inflantl^  died:  And  thai  -^ou  the  faid  Lord 


There  is  not  one  of  the  noble  Peers 
who  are  to  be  your  Triers,  but  does  heartily  wilh 
your  Lordfhip  innocent ;  but,  on  the  other  fide,  if 
you  Ihould  appear  to  be  guilty  upon  the  Evidence, 
you  ought  not  to  hope  that  any  Confideracion  of 
Relation,  Friendfhip,  or  Pity,  will  prevail  againft 


}'0« 

Mohun,  together  -with  the  faid  Richard  French, 
Roger  James,  and  George  Dockwra,  then  and 
there  Felomoiifiy,  JVilfidly,  and  of  your  Malice  afore- 
thought,  ivere  frefent,  aiding,  abetting,  comforting, 
a£ijhng,     and   maintaining  the  faid  Edward    Ea>i 


Juftice.    And  therefore  fince  in  your  prefent  Con-     of  Warwick  and  Holland,  the  faid  Richard  Coote 
:ry  Thing  that  is  valuable  in  this  World     in  Manner  and  Form  aforefaid,  F  '  ' 


dition  every 

is  at  fbake,  it  will  be  highly  necellary  for  your 
LordlTiip  to  recollect  yourfelf,  and  to  have  your 
beft  Thoughts  about  you.  Fafts  of  this  Nature 
are  frequently  attended  with  fuch  unhappy  Cir- 
cumftances,  that  a  noble  Perfon  may  be  juftly  co- 
vered with  Shame  to  have  Faults  and  Weaknelfes 
expofed  to  fuch  an  Affembly  as  this,  although  he 
be  not  confcious  to  himfelf  of  the  Gu  It  of  Blood  : 
But  your  Lordfhip  ought  not  to  be  fo  far  difcom- 
pofed  with  any  Thoughts  of  this  Kind,  as  to  neg- 
left  your  Defence  againft  this  heavy  Accufation  of 
Murder.  In  order  to  this,  it  is  neceffary  for  your 
Lordfhip  to  hear  with  Temper  what  will  be  laid 
againft  you,  and  by  no  means  to  interrupt  the 
Counfel  or  WitnefTes.  I  will  take  care  to  give 
your  Lordfhip  notice  when  the  properTime  comes 
tor  you  to  make  your  Obfervations  upon  the  Evi- 
dence, to  examine  your  Witnefles,  and  to  fay 
what  you  think  proper  for  your  own  Defence  ; 
and  when  my  Lords  have  heard,  and  fully  and 
maturely  confidered  the  whole  Matter,  their 
Lordfhips  will  give  fuch  a  Judgment  as  the  Law 
and  Juftice  require. 

L.  H.  St.     Read  the  Indictment  to  my  Lord. 

Clerk  of  the  •"iHarles  Lord  Mohun,  your  Lord- 
Crown.      \_j  fhipftands  in di tied  in  the  County  of 
Middlefex,  iy  the  Name  (?/ Charles  Lord  Mohun  of 
Oakehampton  in  the  County  o/Devon,  lateoflhePa- 


,    ^  .      ..       ,  Felonioufly,  Wilfully, 

and  of  his  Malice  afore-thought,  to  kill  and  murder  ; 
and  fo  the  faid  Edward  Earl  of  Warwick  and 
Holland,  and  you  the  faid  Charles  Lord  Mohun, 
Richard  French,  Roger  James,  and  George  Dock- 
wra, the  aforefaid  Richard  Coote,  in  Manner  and 
Form  aforefaid,    Felonioufly,    Wilfully,    and 


of 


\oiir 


Malice  afore-thought,    did  kill  and  murder,  againfi 
the  Peace  of  our  Sovereign  Lord  the  King,  thai 
is.  His  Crown  and  Dignity. 


no'jj 


CI  of  the  Crown.  How  fay  you,  Charles  Loi-J 
Mohun,  are  you  guilty  of  this  Felony  and  Murder,, 
whereof  you  ftandind.fted,  or  not  guilty  ?;  '    '"f 

Lord  Mo/. w/.     Not  guilty.  ^  '-^"-L" 

CI.  of  the  Crown.  Culirit,  How  will  you  be  tried  .? 

Lord  Mohun.  By  God  and  my  Peers. 

CI.  of  the  Crown.  God  fend  your  Lordfhip  o;ood 
Deliverance. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clama  ion. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  All  man- 
ner  of  Perfons  that  will  give  Evidence  on  behalf 
of  our  Sovereign  Lord  the  King,  againfi  Charles 
Lord  Mohun,  the  Prifbner  at  the  Bar,  let  them 
come  forth  and  give  their  Evidence;  for  now  he 
ftands  at  the  Bar  for  his  Deliverance. 

Lord  Mohun.  My  Lords,  I  defire  I  may  have 
the  Benefit  of  Pen,  Ink,  and  Paper. 

L.  H.  St.   Your  Lordfliips  are  pleafed  to  permit 


rifJjof  St.'M.\in\n?,\r\t\\c¥\e\dsintheCounty  ofM.\d-     my  Lord  Mo/??/;;  to  have  Pen,  Ink,  and  Paper  ? 


dlefcx,  together  with  Edward  Earl  of  Warwick  and 
Holland,  late  of  the  fame  Parifh  and  County, 
Richard  French,  late  of  the  fame  Parifh  and  County, 
Gent.  Roger  James,  late  of  the  fame  Pariflj  and 
County,  Gent,  and  George  Dockwra,  late  of  the 
fame  Parip  and  County,  Gent,  not  having  the  Fear 
of  God  before  your  Eyes,  but  being  moved  and  Jeduced 
by  the  Injligation  of  the  Devil,  the  ^oth  Day  of  Octo- 
ber, in  the  "Tenth  Tear  of  the  Reign  of  our  Sovereign 
Lord  that  nozv  is,  William  the  Third,  by  the  Grace 
of  God  of  England,  Scotland,  France,  and  Ire- 
land, King,  Defender  of  the  Faith,  &c.  with  Force 
and  Arms,  &c.  at  the  Parifh  aforefaid,  in  the  Coun- 
ty of  Middlefex  aforefaid,  in  and  upon  one  Richard 
Coote,  Ejq;  in  the  Peace  of  God,  and  of  our  faid  So- 
vereign Lord  the  King,  that  now  is,  then  and  there  be- 
ing, Felonioufy,  Wilfully,  and  of  your  Malice  afore- 


Lords.     Ay, 


ay. 


\_Pen,  Ink,  and  Paper,  were  carried  to  my 
by  one  of  the  Clerks  of  the  Houfe.'] 


Lord, 


Mr.  Cowper.  May  it  pleafe  your  Lordfliips,  my 
Lord  Mohun,  the  Prifoner  at  the  Bar,  ftands  in- 
didcd  by  the  Grand  Jury  of  the  County  o{  Mid- 
dlefex, before  CommifTioners  of  Oj'ifr  and  Terminer 
in  that  County  ;  and  the  Indiftment  fets  forth. 
That  Edzvard  Earl  o{  Warwick  and  Holland,  Charles 
Lord  Mohun,  Baron  Mohun  of  Oakehampton  in  the 
County  of  Devon,  Richard  French,  Roger  James  and 
George  Dockwra,  the  30th  of  0,7(?^.v,  in  the  Tenth 
Year  of  his  Majefty's  Reign,  with  Force  and  Arms, 
at  the  Parifh  "of  St.  Marlm  in  the  Fields,  in  the 
County  of  Middlefex,  upon  one  Richard  Coote,  Efq; 


rK 


his 


right 


Hand,    the  faid 


thought,  did  tnake  an  Affault ;  and  that  the  aforefaid    Felonioufly,   Wilfully,  and  of  their  Malice  afore- 
Edward  Earl  0/ Warwick  and  Holland,  with  a  cer-     thought,  did  make  an  x^fTault ;  and  that  the  faid 
tain  S'word  made  of  Iron  and  Steel,  of  the  Value  of  five     Edward  Earl  of  Warwick  and  Holland,    with  a 
Shillings,  which  he  the  faid  Edward  Earl  of  War- 
wick <^«J  Holland,  in  his  right  Hand  then  and  there 
had  and  held  drazun,  the  aforefaid  Richard  Coote,  in 
and  upon  the  left  Part  of  the  Breaft  of  him  the  fuid 
Richard  Coote,  near  the  Collar  Bone  of  him  thefiid 
Richard  Coote,  then  and  there  Felonioufls,  Volunta- 
rily, and  of  his  Malice  afore-thought,  did  Strike,  Stab, 
and  Thrufl  in,  giving  to  the  faid  Richard  Coote,  then 
and  there  with  the  Sword  drawn  aforefaid,  in  and  upon 
the  left  Pari  of  the  Breaft  of  hi?n  the  faid  Richard 
Coote,  near  the  Collar  Bone  of  him  the  faid  Richard 


drawn   Sword  then  in 

Richard  Coote,  upon  the  left  Part  of  his  Breaft 
near  the  Collar-Bone,  did  Strike,  Scab,  andThruft, 
giving  him  thereby  a  mortal  Wound  of  the 
Breadth  of  half  an  Inch,  and  the  Depth  of  five 
Inches,  of  which  Wound  he  inftandy  died  ;  that 
my  Lord  Mohun,  Mr.  French,  Mr.  James  and 
Mr.  Dockwra,  Felonioufly,  "Wilfully,  and  of  their 
Malice  afore-thought,  were  prefent,  aiding,  and 
abetting  my  Lord  of  Warwick  and  Holland,  the 
faid  Richard  Coote,  in  manner  aforefiid,  to  Kill 

and 
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and  Murder:  and  then  concludes,  fo  that  the  Earl 
of  PFarzvick  and  Holland,  the  laid  Lord  Molmn, 
Richard  French,  Roger  James,  and  George  Dockwra, 
the  faid  Richard  Coote,  in  Manner  and  Form 
aforefaid,  Felonioufly,  Wilfully,  and  of  their  Ma- 
lice afore-thought,  did  kill  and  murder,  againft 
the  Peace  of  the  King,  his  Crown  and  Dignity. 
To  this  Indiftment  my  Lord  Mohiin  has  pleaded 
not  guilty,  and  for  his  Trial  has  put  himlelf  up- 
on God  and  your  Lordfliips,  his  Peers.  We  fhall 
call  our  Witnefles,  and  produce  what  Evidence 
we  have  to  give  to  prove  my  Lord  Mohitn  guilty, 
and  fo  fubmit  it  to  you. 

Mr.  Jit.  Gen*.  My  Lords,  This  no- 
*siY  Thomas     ^j^  Lord,  my  Lord  Mohun,  the  Prifo- 
°'''  ner  at  the  Bar,  ftands  indifted  for  the 

Death  of  Mr.  Coote,  one  of  the  King's  Subjefts,  as 
your  Lordlhipshave  heard  in  the  Cafe  that  was  be- 
fore you  Yefterday,  to  which  Indidment  he  hath 
pleaded  not  guilty,  and  for  his  Trial  has  put  him- 
felf  upon  my  Lords  who  are  his   Peers  -,  I  fhall 
very  fliortly  open  the  Subflance  of  the  Evidence 
that  we  fhall  offer  for  the  King  againft  my  Lord, 
the  Prifoner  at  the  Bar  -,  we  fhall  produce  Evi- 
dence to  prove.  That  at  the  Time  laid  in  the  In- 
diftment,  the  29th  ofOclober  at  Night,  and  the  next 
Mornino',  which  was  Sunday,  my  Lord  the  Pri- 
foner at  the  Bar,  and  my  Lord  oilVarwick,  (^who 
has  been  found  guilty  of  Manflaughter  upon  this 
IndiiSlmtnt  before  your  Lordfhips)  and  thofe  other 
Perfons  that  are  named  in  the  Indictment,  Captain 
French,  Captain  James,  and  Mr.  Dockwra,  and  the 
Gentleman  that  was  killed,  happened  to  be  at  the 
Greyhound  Tavern  in  the  Strand,  which  was  then 
kept  by  Mr.  Locket,  and  continued  there  a  great 
Part  of  the  Night,  indeed  till  the  next  Morning, 
about  one  or  two  of  the  Clock  in  the  Morning  -, 
there  was  my  Lord  oUVarwick,  my  Lord  Mohun, 
Captain   French,  Captain   Coote,    and  Mr.  Dock- 
-ujra,  but  very  late  in   the  Night  the  other  Gen- 
tleman, Mr.  James,  was  lent  for  ;  A  MefTenger 
was  fent  particularly  to  have  him  come  to  them  i 
There  they  continued  drinking  till  about  one  or 
two  of  the  Clock  in  the  Morning,  then  Coaches 
were  fent  for  •,  then  the  Drawer  of  the  Houfe  will 
acquaint  your  Lordflilps,  that  he  went  for  them, 
and  could  not  get  any  at  that  Time,  being  a  very 
dark  Night ;  and  when  there  could  be  no  Coaches 
had,  then  there  were  Chairs  called  for,  and  the 
Drawer  went  to  call  Chairs  •,  and  as  we  fhall  make 
it    appear  to  your  Lordfhips,  when   the  Drawer 
came    back,    there  did  appear  to  be  a_  Quarrel 
ainong  them,  for  there  vyas  clafliing  ot  Swords, 
and  they  feem'd  to   be  divided  into  two  Parties  ; 
on  the  one  Side  were  my  Lord  of  Warwick,  my 
Lord  Mohun  the  Prifoner  at  the  Bar,  and  Mr. 
Coote  ;  On  the  other  Side  were  Captain  Fraich, 
Captain  James,  and  Mr.  Dockwra  ;  and  firft  there 
were  two  Chairs  came  to  the  Door,  into  which  Mr. 
French,  and  Mr.  Coote  went,  and  when  they  were 
in  the  Chairs  my  Lord  Mohun  came  out,  and  laid 
he  would  kill  any  of  the  Chairmen  that  went  away  ; 
and  fo  they  put  up  again,  and  the  Gentlemen  came 
out,  and  came    into  the  Houfe,  but   afterwards 
Mr.  Coote  went  into  the  firft  Chair,  and  my  Lord 
of  Warwick  into  the  next,  and  my  Lord  Mohun  in- 
to the  third,  and  then  they  went  away  -,  and  the 
other  three  Gentlemen  went  into  the  other  three 
Chairs,  and  followed  them.     Your  Lordfhips  will 
hear  whither  they  were  all  carried.    When   they 
came  to  the  End  of  St.  Martins-lane  in  the  Strand, 
my  hovd Mohun  would  indeed  have  endeavoured  to 


have  perfwadcd  Mr.  Coote  in  particular  to  have 
gone  home  for  that  Night,  and  let  the  Bufinefs 
alone  till  another  Time,  but  Mr.  Coote  would  go 
on  ;  and  while  the  three  Chairs  carried  my 
Lord  of  Warwick,  my  Lord  Mohun,  and  Mr. 
Coote  to  St.  Martins-lane  End,  which  were  the 
three  firft  Chairs  that  went  away  from  Locket^s,  f 
the  other  three  Chairs  that  went  after  them  over- 
took them,  and  then  by  Mr.  Coote^s  Command, 
the  Chairmen  that  carried  him  went  forward  to- 
wards Leicejler-fields,  and  then  this  noble  Lord, 
my  Lord  il'/c/;««,  did  fay.  If  you  do  go  on,  I  will 
go  and  fee  the  End  of  it,  and  ordered  the  Chair- 
men that  carried  him  to  go  after  thofe  Chairs  in 
which  my  Lord  oHFarwick,  and  Mr.  Coote  went, 
and  accordingly  they  did  go  till  they  came  to  the 
hither  End  of  the  Square  in  Leicejier-felds,  near 
Green-Jlrcet  End,  where  my  Lord  Mohun  got  out 
of  his  Chair,  and  paid  for  all  the  three  Chairs  three 
Shillings.  But  we  fhall  not  be  able  to  give  to 
your  Lordfhips  an  Account  particularly  as  to  my 
Lord  Mohun,  what  he  did  afterwards,  but  we 
iTiall  call  our  WitnefTes  to  prove  what  we  have 
opened  •,  and  when  our  WitnefTes  are  heard,  we 
fhall  leave  the  Matter  to  your  Lordfliips  Judg- 
ment. 

Samuel  Cawthorne,  which  was  the  Drawer  at  the 
Tavern  at  Locket'j,  was  fworn,  and  gave  his 
Evidence  to  the  fame  EffeB  that  he  did  the 
Day  before. 

Mr.  Att.  Gen.  Pray,  Will  you  acquaint  my 
Lords, Who  were  at  your  Houfe  the  29th  and  30th 
of  OSloher  laft,  Saturday  Night  and  Sunday  Morn- 
ing ? 

Cawthorne.  There  were  my  Lord  of  Warwick^ 
my  Lord  Mohun,  Capt.  Coote,  Capt.  French,  Mr. 
Dockwra,  and  Mr.  Jaynes. 

Mr.  Att.  Gen.  How  long  did  they  continue 
there  ? 

Cawthorne.  Till  between  one  and  two  of  the 
Clock  in  the  Morning, 

Mr.  Ait.  Gen.  Pray,  Will  you  acquaint  my 
Lords  what  happened  at  your  Malter's  Houie  ac 
that  Time-,  you  remember  what  Evidence  you 
gave  yefterday  -,  tell  the  whole  Matter  again,  be- 
caufe  it  relates  to  another  noble  Lord  that  is  now 
at  the  Bar. 

Cawthorne.  The  Reckoning  was  called  for  about 
that  Time,  and  I  wentupand  took  the  Reckoning, 
and  all  the  Gentlemen  came  down  to  the  Bar, 
and  Coaches  were  lent  for  ;  I  went  for  them, 
but  no  Coaches  could  be  had  ;  Then  Chairs  were 
lent  for,  and  I  called  for  Chairs,  and  there  came 
two  Chairs  to  the  Door,  and  into  thofe  two 
Chairs  went  Captain  Coote,  and  Captain  French  ; 
and  my  Lord  Mohun  and  my  Lord  o{ Warwick  en- 
deavoured to  quiet  them,  and  to  put  o'S  the  Bu- 
finefs till  another  Day,  and  thereupon  they  came 
out  of  the  Chairs,  and  came  into  the  Houfe  again  ; 
My  Lord  Mohun  did  dcfire  theie  might  be  no 
(parrel,  and  would  have  Mr.  Coote  go  home  with 
him  to  his  Lodgings  at  Weflminfler,  or  he  would 
go  with  Mr.  Coote,  and  laid  there  fliould  be  no 
Quarrel  that  Night  :  There  were  tfien  three  of 
them  on  one  S;dfofthe  Bar,  and  three  of  the 
other  Side,  and  their  Swords  were  all  drawn.  My 
'L.oxdiO'i  Warwick,  my  Lord  Mohun.,  and  Mr.  Coote, 
were  of  one  Side,  and  Capt.  FrenJ),  Capt.  James, 
and  Mr.  Dockwra,  were  of  the  other  Side  :  I  was 
without  the  Houfe  when  the  Swords  were  fiiil 
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drawn,  but  I  heard  my  Lord  Mohun  fay,  I  have 
got  a  cue  Finger  by  endeavouring  to  pare  them, 
and  at  firft  when  the  Chairs  came  on,  my  Lord 
Mohun  fiiid,  if  they  did  quarrel,  he  would  fend 
to  the  Guards  for  a  File  of  Mufqueteers,  and  fe- 
cure  them,  fo  that  he  did  what  he  could  to  pre- 
vent any  Quarrel  at  all  ;  and  when  he  had  recei- 
ved the  Wound  in  his  Hand,  I  helped  him  to  a 
Napkin  to  wrap  his  Hand  in  upon  the  bleeding  of 
it ;  Then  my  Lord  o'iWar-'jjick,  my  Lord  Mohiaty 
and  Captain  Cco/<?,  went  away  in  three  Chairs, 
and  my  Lord  Mohun  gave  Order  to  go  down  to 
JVejhmnjhr  ;  and  there  were  three  Chairs  called 
for  by  the  other  three  Perfons-,  two  did  come, 
and  Capta'n  French  and  Captain  James  went  in- 
to them  ;  and  the  6th  not  being  come,  they  ftayed 
till  it  did  come,  and  then  they  three  went  away 
too  -,  the  Chairs  were  all  ordered  to  go  home 
with  them  •,  My  Lord  of  IFarivick,  and  my  Lord 
Mohun  gave  Order  to  their  Chairs  to  keep  clofe 
with  Mr.  Ccote;  and  the  other  three  Chairs  imme- 
diately followed. 

Mr.  Att.  Gen.  Pray,  will  you  confider,  and  re- 
colleft  with  your  felf,  Was  Mr.  James  there  at 
firft? 

Can-thorne.  No,  I  was  fen t  for  him  about  ten  a 
Clock  at  Night,  and  there  he  continued  with 
them  till  they  Vv-ent  all  away  in  the  fix  Chairs, 
and  he  was  almoft  fuddled  when  he  came  in. 

Mr.  An.  Gen.  When  Ja?nes  came  in,  was  his 
Sword  drawn  ? 

Cazvlhorne.  His  Sword  was  in  the  Scabbard,  but 
the  Scabbard  was  broken,  and  he  took  and  broke 
hisSwordftampingupon  it. 

Mr.  Att.  Gen.  Pray,  can  you  tell,  you  being 
up  and  down  in  the  Room,  what  was  the  Occafi- 
on  of  the  Quarrel  > 

Cawthorne.  Indeed  I  can't  tell,  but  fome  Words 
paft  when  they  were  below  Stairs  by  the  Bar  from 
Captain  Coole,  That  he  would  laugh  when  he 
pleafed,  and  frown  when  he  pleafed  -,  and  Mr.  Dock- 
lura  did  fay,  that  they  would  fight  them  when- 
ever they  pleafed  when  they  went  away  •,  but  I  did 
not  obferve  that  there  was  any  Quarrel  between 
them  while  they  were  above,  nor  any  Swords 
drawn  till  after  I  came  from  calling;  the  Chairs. 

Mr.  Att.  Gen.  Were  all  the  Swords  drawn  at 
once  ? 

Cawthorne.  They  were  all  drawn  when  I  came  in 
from  calling  for  the  Coaches  and  the  Chairs,  and 
three  were  within  the  Bar,  and  three  were  with- 
out -,  They  were  putting  up  their  Swords  when  I 
came  in  again  ;  Indeed  I  do  not  know  any  Thing 
of  the  Quarrel. 
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them  from  fighting,  both  at  the  Door  of  the  Houfe, 
and  at  the  Bar,  and  afic'd  for  a  Napkin  to  wrap 
up  his  Hand  in,  for  the  Wound  which  he  faid  he 
got  in  endeavouring  to  quiet  and  part  them,  and 
prevent  their  fighting. 

L.  Mohun.  That  is  all  that  I  would  afk  him, 
whether  I  did  not  endeavour  all  that  I  could  to 
prevent    any     quarrelling-    or   fio-htino-  at    that 

ime  r 

Ca-juthorne.  Yes,   indeed,   my  Lord  did  fo. 

L.  H.  St.  He  has  faid  fo  already,  my  Lord,  and 
therefore  there  does  not  need  any  further  Exami- 
nation of  him  to  that  Point:  If  both  Sides  have 
done  with  this  Witnefs,  let  him  go  down.  (Which 
he  did. ) 

L.  H.  St.  Then  Mr.  Attorney,  who  is  your 
next  Witnefs  ? 

Mr.  Att.  Gen.  Our  next  Witnefs  is  11.>o.  Brcwue, 
who  was  one  of  the  Chairmen  that  carried  Mr.  Coote 
into  Leicejler-Jields. 

Then  he  was  fvaorn. 

L.  H.  St.  What  is  the  Queftion  you  would  afk 
him,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  My  Lords,  I  defire  he  may  h« 
afk'd  and  examin'd,  and  acquaint  your  Lordlhi^ 
who  it  was  that  he  carried  from  Locket's,  the  2911 
of  OSfoler  Jaft  to  Leicejter-fields,  and  what  Time, 
it  was  of  the  Night  ? 

Browne.  I  carried  Mr.  Coote  in  my  Chair. 

Mr.  Att.  Gen,  Whicher  were  you  directed  to 
carry  him  ?  ,  g„ 

Browne.  To  Leicejler-fields.  ■>,  "^ 

Mt.  Att.  Gen.  What  Time  of  Night  was  it  ? 

Browne.  It  was  three  Quarters  paft  one,  as  near 
as  I  could  guefs. 

Mr.  Att.  Gen.  Pray,  What  other  Chairs  were 
there  that  went  along  with  you  ? 

Browne.  There  were  two  other  Chairs. 

Mr.  Att.  Gen.  Who  were  in  thofe  Chairs,  pray  ? 

Browne.  There  were  my  Lord  of  fVanoick  in 
one,  and  my  Lord  Mohun  in  the  other. 

Mr.  Att.  Gen.  Did  you  three  go  away  from 
Locket's  together  ? 

Browne.  Yes,  we  did  -,  and  when  we  were  bid 
to  take  up,  we  went  to  the  End  of  St.  Martin';.- 
lane,  and  turning  up  at  the  End  of  St.  Martin's- 
lane,  there  my  Lord  of  IFarwick  and  my  Lord 
Mohun  called  out  to  Capt.  Coote  to  ftay,  and  to 
turn  down  to  go  to  Wejlminfter  ;  but  Mr.  Coote 
would  turn  up  the  Lane,  and  my  Lord  of  War- 
wick and  my  Lord  Mohuti  made  a  Stop  at  the  Back 
Door  of  the  Crojs-keys  Tavern,  and  both  of  them 
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Witnefs  any  Queftions  ? 

L.  Mohun.  Indeed  I  think  I  need  not  afk  him 
any  Queftion  ;  but  yet,  if  your  Lordfhips  pleafe, 
I  would  afk  him  this.  Whether  direftly  or  in- 
directly I  was  any  ways  concerned  in  the  Quarrel  ? 
Or,  Whether  I  did  not  endeavour  all  that  ever  I 
could  to  quiet  them  ? 

Cawthorne.  Yes,  indeed,  my  Lord  Mohun  did 
endeavour  all  that  ever  he  could  to  prevent  any 
Quarrel  at  that  Time. 

L.  Mohun.  Did  I  fay  any  Thing  tending  to 
the  promoting  of  a  Quarrel  or  Fig luing  among 
them  ? 

Cawthorne.  No,  my  Lord  Mohun  did  not  pro- 
mote any  Thing  of  the  Quarrel  between  them, 
but  he  did  fay  two  or  three  Times  that  he  would 
fend  for  the  Guards  to  lecure  them,    and  keep 


but  he  would  nor,  he  faid  he  would  make  an 
End  of  it  that  Night. 

Mr.  Att.  Gen.  Pray,  recoiled  your  felf.  Did 
they  name  among  them  what  their  Bufinefs  was 
that  they  would  make  an  End  of? 

Browne  No,  they  did  not. 

Mr.  Att.  Gen.  Who  was  it  that  ftop'd  at  Sr. 
Martin' s,-lane  End  ? 

Browne.  When  we  were  turning  up  at  St.  Mar- 
tin's-lane  End,  my  Lord  of  Warwick  and  my  Lord 
Mohun  call'd  out  to  ftop,  and  afk'd  Mr.  Coo.V  whi- 
ther he  was  going  •,  and  when  he  faid,  to  Leicejier- 
fields,  my  Lord  Mohun  called  out  to  us  to  lei: 
down,  which  we  did,  at  the  Back  Door  of  the 
Crofs-keys  Tavern  ;  They  did  both  of  them,  my 
Lord  TJ'arwick,  and  my  Lord  Mohun,  perfwade 
Mr.  Cocte  to  go  home  to  Wejlminjler,  and  not  to 
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end  the  Biifinefs  that  Night;  but  he  would  go  on, 
and  while  we  were  there,  there  went  three  other 
Chairs  up  St.  Martin's-laiie  on  the  other  Side  of 
the  Way  •,  then  Mr.  Coote,  who  was  in  our  Chair, 
bid  us  take  up,  and  follow  thofe  Chairs  into  the 
Fields,  and  fwore,  damn  him  he  would  run  his 
Sword  into  one  of  us,  if  we  did  not  make  hafte, 
and  overtake  thofe  other  Chairs,  and  go  before 
them  -,  I  think  his  Words  were,  Da?/in  me,  I'll  run 
m-j  Sword  into  your  Breech,  if  you  do  >iot  make  hafte, 
and  get  before  that  other  Chair. 

Mr.  Att.  Gen.  You  fay  then,  they  went  all  away- 
together  up  to  Leicefter-fiddi  ? 

Browne.  Yes,  they  did  fo. 

1...  Mohun.  Idefire  he  may  beaflc'd,  whether  I 
did  not  defire  him  to  go  home  with  me  to  my 
Lodging  at  JFejlminfter. 

Browne.  Yes,  you  did,  and  beg'd  of  him  as  if 
it  had  been  for  an  Alms,  That  he  would  put  it  off 
for  that  Night ;  but  when  the  other  Chairs  paft 
by  us  at  Cbaring-Crofs  in  St.  Martin's-lane,  he 
would  have  the  Chair  taken  up,  and  us  to  make 
what  hafte  we  could  to  get  before  them  thither, 
or  elfe,  he  fwore,  damn  him  he  would  run  his 
Sword  into  one  of  us,  if  we  did  not  make  hafle 
to  get  to  Leicefter-ficlds  before  the  other  Chairs 
that  went  up  the  other  Side  of  the  Way. 

Mr.  Alt.  Gen.  When  the  other  Chairs  were  pafl 
by,  and  you  went  away  to  Leicefter-fields,  pray 
tell  my  Lords  what  happened  then. 

Browne.  We  went  away  to  Leicefler-fields,  and 
when  we  came  to  Green-ftreet  End,  and  were 
entring  upon  the  Square  upon  the  Broad  Stones, 
Mr.  Coote  call'd  out  to  us,  and  bid  us  to  fet  him 
down,  and  fo  did  the  other  two  Chairs,  and  when 
he  put  his  Hand  into  his  Pocket  to  difcharge  us, 
my  Lord  of  Warwick  put  his  Hand  in  his  Pocket 
to  pay  the  three  Chairs,  and  Mr.  Coote  offered  half 
a  Guinea  to  difcharge  the  Chairs,  and  my  Lord 
Mohun  did  produce  3  s.  and  with  it  difcharged  all 
the  three  Chairs,  and  they  all  three  walked  away 
together  forward  upon  the  Broad  Stones  on  the 
Right  Hand  Side  of  the  Way  -,  It  was  fo  dark  a 
Night,  I  could  not  fee  half  a  dozen  Yards  from 
me  -,  It  was  the  darkefl  Night,  I  think,  that  ever 
I  faw  in  all  my  Life,  and  therefore  I  cannot  tell 
what  became  of  them  after  they  went  out  of  the 
Chairs. 

Mr.  Att.  Gen.  Pray,  did  you  fee  my  Lord  Mo- 
hun afterwards  ? 

Browne.  No,  I  did  never  fee  my  Lord  Mohun 
afterwards  till  now  here  at  the  Bar. 

Mr.  Att.  Gen.  You  fay  it  was  fo  dark,  that  you 
could  not  fee  three  Yards  from  you  ;  pray,  what 
did  happen  afterwards  when  you  were  in  the 
Field  ? 

Brczvtie.  A  little  while  after  we  had  fet  down 
thefe  Gentlemen,  I  fill'd  my  Pipe  out  of  my  Box, 
and  before  I  could  light  it,  I  heard  a  calling  of 
Chairs,  Chairs,  and  1  went  up  towards  the  End 
of  the  Square,  where  the  Noife  was,  and  when  I 
came  there,  they  would  have  had  me  lift  the  Chair 
over  the  Rails,  and  I  told  them,  if  I  did  I  could 
not  lift  it  over  again  :  but  they  would  needs  have 
me  lift  it  over,  and  I  did  fo,  and  by  the  Light 
of  the  Lanthorn  I  faw  Capt.  French  and  Captain 
Ja?nes  holding  up  Captain  Coote,  and  they  did  de- 
fire me  to  take  him  into  our  Chair,  but  he  was 
in  fuch  a  Condition  that  I  could  not  get  him  in- 
to the  Chair  ;  It  was  before  I  could  well  light  my 
Pipe  the  Chairs  were  called. 

Mr.  Alt.  Gen.    Who  did  call,   can  you  tell  ? 


Browne.  No,  indeed  I  cannot  tell  who  did  call 
Chairs,  but  it  was  a  Voice  from  the  upper  End 
of  the  Fields,  and  we  lifted  our  Chair  over  the 
Rails  into  the  Fields,  and  there  were  two  Gen- 
tlemen holding  up  another  Man  ;  I  have  heard  it 
faid  it  was  Captain  French  and  Captain  James, 
and  they  cryed  out,  Dear  Coote,-  Dear  Coote,  and 
would  have  had  him  gotten  into  the  Chair,  but 
we  could  not-,  and  my  hovd  of  Warwick  did  then 
fay,  if  any  Damage  did  come  to  the  Chair,  tho'  it 
were  100  /.  we  fhould  be  fatisfied  for  the  Damage  i 
but  we  were  not  able  to  get  him  into  the  Chair, 
and  fo  there  we  left  him. 

Mr.  Att.  Gen.  You  fay  you  law  two  Gentlemen 
holding  up  Mr.  Coote,  and  'twas  a  very  dark 
Night,  how  could  you  tell  who  thofe  Gentle- 
men were? 

Browne.  I  could  not  fee  any  Thing  of  them  till 
we  came  up  with  the  Candle  clofe  to  them. 

Mr.  Att.  Gen.  And  what  did  they  fay  when  you 
came  up  clofe  to  the  Chair  ? 

Browne.  They  offered  me  an  100/.  Satisfaftion 
for  any  Damage  to  my  Chair  ;  but  they  could  not 
get  him  in,  tor  he  was  at  that  Time  dead,  I  be- 
lieve, for  we  went  to  hale  him  up,  and  to  get  him 
into  the  Chair,  but  we  could  not  do  it. 

Mr.  Att.  Gen.  Can  you  tell  who  the  two  Per- 
fons  were  that  held  him  up  ? 

Browne.  No,  but  by  the  Defcription  of  the 
Perfons  they  had  fuch  Cloaths  on,  as  that  they 
muft  be  Captain  French  and  Captain  fames,  but 
indeed  I  cannot  fwear  direftly  who  they  were 
that  were  there,  nor  who  they  were  that  called 
for  Chairs  at  the  upper  End  of  the  Field  ;  but 
when  our  Chair  was  lifted  over  again  over  the 
Rails,  and  we  came  to  the  Corner  to  fee  who 
fhould  be  taken  in,  there  came  one  to  us  who 
bid  us  carry  him  to  the  Bagnio  in  Leng-Acre,  and 
thither  we  did  go  accordingly. 

Mr.  Att.  Gen,  Pray,  can  you  tell  who  the  Per- 
fons were  that  held  up  the  Gentleman  they  would 
have  to  be  got  into  the  Chair  .'' 

Browne.  No,  indeed,  I  cannot. 

Mr.  Att.  Gen.  Pray,  can  you  defcribe  'em  fo  as 
to  know  them,  whether  my  Lord  of  Warwick^ 
and  my  Lord  Mohun  were  thofe  two  Gentlemen? 

Browne.  My  Lord  of  Warwick  and  my  Lord 
Mohun  were  not  there  I'm  fure,  for  I  know  them 
very  well  ;  I  was  acquainted  with  them  before  i 
and  when  I  came  up  to  thefe  Gentlemen  with 
the  Candle,  there  was  one  of  them  was  bigger 
than  my  Lord  of  W^arwlck,  or  my  Lord  Mohun  ; 
and  the  Elder  of  them  had  other  Sort  of  Cloaths 
than  either  of  them  had  on  at  that  Time,  as  we 
could  fee  when  wc  came  up  clofe  with  the  Can- 
dle to  them. 

Mr.  Alt.  Gen.  Were  there  any  Lights  of  the 
Lamps,  that  are  ufually  in  the  Streets  at  that 
Time,  about  the  Square  ? 

Browne.  Yes,  there  were  thofe  Lights  -,  but  it 
was  a  very  dark  Night,  and  we  could  not  fes 
two  Yards  before  us,  that  I  am  fure  of,  and 
there  was  no  Body  elfe  that  I  faw  at  that  Time 
at  the  upper  End  of  the  Field,  but  thofe  two 
Gentlemen,  holding  up  of  Captain  Coote,  whom 
we  had  brought  up  before  to  the  Square,  and 
left  him  with  the  Earl  of  Warwick  and  my  Lord 
Mohun,  at  the  Bottom  of  the  Square ;  but  whi- 
ther they  all  went,  indeed  I  can't  tell  :  We  call'd 
Watch,  but  they  faid  it  was  nor  within  their 
Ward,  and  therefore  they  would  not  come. 
When   we  faw   how  ill  Mr,  Coote  was  upon  our 
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coming  up,  and  that  we  could  not  get  him  into 
the  Chair,  we  went  away,  lifted  our  Chair  over 
the  Rails  again,  and  carried  a  Gentleman  to  the 
Ba^^iiio  in  Long- Acre. 

Lord  Mobun.  I  have  a  Queftion  to  afk  this 
Witnefs,  and  that  is,  How  far  the  Place  is  whither 
he  carried  the  Chair,  that  is,  from  Green-ftreet 
End,  to  the  Place  whither  the  Chairs  were  cal- 
led for  again,  at  the  upper  E,nd  ot  the  Pales, 
where  he  found  the  two  Gentlemen  holding  up 
yix.Coole.,  and  endeavouring  to  get  him  up  into 
the  Chair? 

Brax'ne.  I  believe  it  is  about  fifty  Yards,  as 
near  as  I  can  guefs. 

Lord  Mobun.  I  defire  ro  know,  whether  he 
means  fifty  Yards  from  the  upper  End  to  the 
lower  End  oi  Lekejler-fields  ? 

Browne.  Yes,  I  believe,  my  Lord,  it  is,  and 
better. 

Lord  Mobun.  I  defire  to  afk  him,  whether 
Green-fireet  be  not  at  the  very  lower  End  of  the 
Square  ? 

Brozone.  Yes,  my  Lord,  the  lower  End  of  the 
Square,  coming  out  ot  St.  Marlin's-iane  into 
Green-Jlrect. 

Mr.  Ati.  Gen.  But  did  you  fee  three  other 
Chairs  in  that  Place  ? 

Brozvne.  Yes,  while  I  was  filling  my  Pipe  out 
of  my  Box,  three  other  Chairs  did  come  by,  and 
went  away;  but  within  a  little  while  after  the 
filling  of  my  Pipe,  or  rather  before  I  could  well 
fill  it,  or  light  it,  we  heard  calling  for  Chairs  was  at  the  upperEnd  by  L^/6V_/'?c'r-/joz/_/^. 
again  towards  the  upper  End  of  the  Fields,  L.  H.  St.  I  think  it  is  underftood,  that  Green- 
and  we  carried  up  our  Chair  thither,    and  there    ftreet^    which  comes  out  of  St.  Martbf^-lane.,    is 
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nor  my  Lord  JVarwlck  ;  I  know  them  fc  we]], 
that  it  could  not  he  them  ;  one  of  the  GeniJemen 
was  bigger  than  my  Lord  cf  War-wick,  and  the 
other  of  them  had  other  Cloarhs  than  my  Lord 
^Aohun. 

Mr.  Ait.  Gen.  Was  that  the  Way  they  walked 
up,  when  they  came  out  of  the  Chairs,  that 
led  to  that  End  of  the  Fields  where  you  found 
Mr.  Cootc  wounded  } 

Browne.  Yes,  it  was. 

Mr.  An.  Gen.  My  Lords,  this  is  b-Jt  the  Re- 
petition of  the  Evidence  that  he  gave  to  your 
Lordfhips  yefterday. 

L.  H.  St.  If  you  have  done  with  this  Witnefs, 
my  Lord  Mohun  may  afk  him  any  Qiieltions. 

Lord  Mobun.  I  defire  to  have  him  afk'd.  How 
far  is  the  Place  where  he  carried  the  Chair  at 
firfl  into  Lekefler-ficlh,  from  the  Place  where 
they  put  over  the  Chair  within  the  Rails,  and 
would  have  taken  in  Mr.  Cede  ? 

Browne.  It  is  about  fifty  Yards,  as  near  as  I 
can  guefs. 

'Lord  Mobun.  I  defire  to  know  of  him,  whether 
the  Place  where  wc  were  fet  dov.n,  that  came  in 
the  firft  three  Chairs,  from  L::cket\  into  Lelce- 
Jler-fields,  to  the  Place  where  he  found  Mr.  Coote 
fupported  by  the  two  Gentlemen,  be  not  from 
one  End  of  tlie  Fields  to  the  other  ? 

Browne  The  Place  where  we  lt;t  down  Cap- 
tain Coote,  is  at  the  lower  End  of  Green-ftreet, 
and    the  Place  where  we  found  him  wounded. 


•we  found,  as  I  have  told  you,  two  Gentlemen 
holding  up  Mr.  Coote,  and  crying  out,  My  dear 
Coote,  my  dear  Coote. 

Mr.  Att.  Gen.  Can  you  tell  who  it  was  that 
called  for  the  Chairs  the  fecond  Time,  when  you 
were  in  the  Fields  ? 

Browne.  No,  indeed,  I  cannot  -,  but  they  would 
have  us  bring  our  Chair  over  the  Rails,  and  we 
did  lift  it  over  •,  and  when  we  came  up  to  them, 
I  faw  only  two  Gentlemen,  whom  I  did  not 
know  who  they  were  particularly,  till  we  came 
up  clofe  to  'em,  that  we  could  lee  their 
Cloaths,  by  the  Light  of  the  Candle  in  our 
Lanthorn  ;  and  they  would  have  had  us  put 
Mr.  Coote  into  our  Chair,  and  he  being  very  much 
wounded,  they  would  have  had  us  carry  him 
away  -,  we  told  them  it  would  fpoil  our  Chair, 
and  we  could  not  befides  lift  him  over  the  Rails 
again  •,  they  promifed  we  fliould  have  any  Sa- 
tisfadlion  for  Damage  to  our  Chair,  even  to  the 
Value  of  a  hundred  Pounds -,  we  went  to  heave 
him  up  to  put  him  into  the  Chair,  and  did  all 
we  could  to  have  got  him  into  the  Chair,  but  we 
could  not  •,  fo  we  lifted  the  Chair  over  the  Rails 
again  •,  and  when  we  came  to  the  Corner  of  the 
Rails,  at  the  Way  that  goes  to  Long- Acre,  there 
we  took  up  a  Genclemau  whom  we  carry'd  to 
the  Bagnio  in  Long-Acre  ;  we  called  out  to  the 
Watch,  but  they  faid  it  was  not  within  their 
Ward,   and  they  would  no;  come. 

Mr.  An.  Gen.  Can  you  tell  \vho  were  the  Per- 
fons  that  were  at  the  upper  End  of  the 
Fields  ? 

Browne.  No,  indeed,  I  cannot  tell  v/ho  they 
were. 

Mr,  Alt.  Gen.  Was  my  Lord  Mohun  and  my 
Lord  JVarwick  the  two  ? 

Browne.  No,  my  Lord  Mobun  was  not  there. 
Vol.  V. 


at  one  End  of  Leicejter-fquare,  and  Leicefter-hotife 
is  at  the  other  End. 

Mr.  An.  Gen.  Pray,  where  was  it  that  you  fliw 
the  two  Gentlemen  holding  up  Captain  Coote,  and 
cry  out.   My  dear  Coote,  iny  dear  Coote.? 

Browne.  It  was  on  one  Side  of  the  Crofs-way, 
that  leads  out  of  the  Fields  towards  Newport- 
jireet,  and  by  Leicefter-boufe. 

Mr.  An.  Gen.  But  you  fay  three  Chairs  did  go 
up  towards  the  upper  End  of  the  Fielc'<  ? 

Browne.  Yes,  they  did  fo-,  but  our  three  Chairs 
that  came  away  firfl  from  the  Grejhound  Tavern, 
fet  down  at  Green-JIreet  End,  and  the  three  Gen- 
tlemen that  came  in  our  Chairs  went  up  the' 
Pales  to  them  ;  but  whither  they  went  I  c.in'c 
tell,  but  foon  after  we  heard  calling  for  Chairs 
again,  and  fo  we  went  up,  where  we  found  the 
two  Gentlemen  holding  up  Captain  Coote,  and 
fayrng.   My  dear  Coote,  ?ny  dear  Coote. 

Mr.  An.  Gen.  But  when  you  were  called  the  fe- 
cond Time,  that  is,  into  the  Fields,  where  was 
the  Place  you  fay  that  you  found  them  in.' 

Browne.  It  was  within  the  Emails,  or<e  Side  of 
the  Crofs-way  towards  Leicejfcr-hci'.fe. 

Lord  Mobun.  Pray,  was  that  the  direct  Way 
that  I  v/ent  from  the  Place  that  I  was  kt  down, 
that  is,  the  lower  End  of  Green-jireet,  to  the 
Place  that  they  afterwards  went  to,  which  was 
the  Bagj'iio  \n  Long- Acre. 

Browne.  When  Captain  Coote,  and  my  Lord 
Mohun  were  fer  down,  and  walked  away  upon  the 
paved  Stones  of  the  Square,  to  the  Place  where  I 
found  the  two  Gentlemen  holding  up  Capt.  Coote, 
was  the  quite  contrary  Way  from  the  End  of 
Green-dreet  to.  the  Standard  Tavern. 

L.  H.  St.  Who  is  your  nc::t  Vvirnefs,  Mr.  At- 
Corncy  ?  •. 


B'  b- 
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Mr.  yitt.  Gen.  The  next  Wicnefs  thac  we  call, 
IS  Robert  Applegate. 

H'loo  'vcai  fivorn. 

L.  H.  St.  What  do  you  afk  this  Witnefs  ? 

Mr.  -^tt.  Gen.  My  Lords,  this  is  the  Chairman 
that  carried  my  Lord  Mohun  to  Lekefter-fields  from 
Locket'^ ;  he  will  give  your  Lordfhips  an  Account 
when  he  carry'd  hin:i,  who  he  carrv'd,  and  what 
happened  afterwards,  which  is  all  but  to  the  fame 
Purpofc  with  the  Evidence  that  he  gave  yefter- 
day.  But  pray,  who  was  thac  whom  you  car- 
ried on  the  thirtieth  of  O^ober  laft  to  Leiccftcr- 

fieldi  ? 

Appkgate.  T  carried  my  Lord  Mohun  from 
Locket^,  at  the  Greyhotaid  Tavern  in  the  Strang/, 
to  Leicejler-fields. 

Mr.  Alt.  Gen.  Pray,  How  many  Chairs  were 
there  of  you  that  went  away  together  ? 

Applegate.  There  were  three  of  us  that  went 
away  together,  one  carry'd  my  Lord  I'Farwick,  we 
my  Lord  Mohun,  and  the  third  carry'd  Captain 
Ccote,  which  was  the  firft  Chair  that  went  away, 

Mr.  Att.  Gen.  Whither  did  you  go? 


Mr.  Alt.  Gen.  Pray,  can  you  remember  what 
was  faid  by  my  Lord  Mohun  at  the  'I'ime  when 
the  other  Chairs  pafs'd  by  .■' 

Applegate.  He  was  then  defiring  and  begging  of 
Capt.  Coote  togo  home  to  IP'ejbninjler,  telling  him 
that  it  could  not  be  done  thac  Night,  but  it  muft 
be  defer'd  till  the  next  Morning  -,  but  Captain  C6<>?f 
iaid  he  would  not  delay  it  till  the  next  Morning, 
but  he  would  go  to  Leicejler-fields  that  Night,  and 
all  three  Chairs  were  ordered  to  go  forward,  and 
we  did  go  on  forward  to  Leiceller-fichh  ;  my  Lord 
Mohun,  indeed,  did  beg  and  defire  as  heartily  as, 
I  Hiy,  a  Man  for  an  Alms,  that  they  would  let  it 
alone  for  that  Night  •,  buc  Captain  Coote  would 
not,  and  ordered  his  Chair  to  go  forwards. 

Mr.  Att.  Gen.  You  lay,  my  l^orA  Mohun  beg'd 
as  heartily  as  if  it  were  lor  an  Alms  to  defer  it  for 
chat  Night.? 

Applegate.  Yes,  he  did  fo  ;  fo  thac  I  do  real- 
ly think  that  he  was  not  concerned  in  the  Mac- 
ter. 

Mr.  Att.  Gen.  If  he  were  fo  earneft  co  defer  and 
put  offthe  Bufinefs,  how  came  you  to  carry  him 
thither  thac  Nighc  ?  What  ExprelTions  did  he  ufe 
particularly  in  Sr.  Martin' i-lane,  atcer  the  other 


Applegate.  We  went  to  the  Corner  of  St.  Mar-  Chairs  were  pafs'd  by  ? 
tm\-lane.  Applegate.  He  laid,  if  you  muft  go,   Pll  go  with 

Mr.   Att.  Gen.  Who  do  you  fay  were  in   the  you  and  fee  it  -,  and  he  bid  us  take  up  and  follow 

other  two  Chairs  ?  ^-^^  other  Chairs  wherein  Capr.  Coote  and  my  Lord 

ADDlezate.  Mv  Lord  of  Warwick,  and  my  Lord  JVarwick  were  ;  and  we  did  go. 
Mohun. 


Mr.  Att.  Gen.  When  they  came  out  firft,  What 
Orders  or  Diredions  were  given  ? 

Applegate.  My  Lord  Mohun  laid,  That  he  and 
my  Lord  of  IFarwick,  and  Captain  Coote,  would 
TO  all  three  together  down  to  IVepninJier,   and 


there  they'would  all  lie  together,  oV  be"  together    tlemen  that  you  fet  down  at  the  End  ofG;v, 


Mr.  Att.  Gen.  And  where  did  you  fet  my  Lord 
Mohun  down  ? 

Applegate.  Ac  the  hither  End  ofLeiceJler  Square, 
at  the  Corner  ofGreen-fireei,  the  lower  Corner  of 
the  paved  Scones,  going  up  to  Leicefter-houfe. 

Mr.  Att.  Gen.  What  became  of  the  chree  Gen- 


that  Night. 

Mr.  Att.  Gen.  What  Anfwer  was  given  to  what 
my  Lord  Mohun  faid  ? 

Applegate.  Indeed  I  do  not  remember  any  An- 
fwer that  was  given  at  all  •,  but  after  chat  my  Lord 
Mohun  went  into  the  Chair,  and  ordered  us  to  fol- 
low down  the  ocher  two  Chairs  cowards  IVepnin- 
Jier, and  we  put  up   the  Chair  and  came  away  ; 
and  when  we  came  to  St.  Martin'' s-lane  End,  the 
Chair  that  carried  Cape.  Coote  turn'd  up  the  Lane, 
and  we  being  ordered  to  follow  the  other  Chairs, 
went  up  the  Lane  too  ;  but  my  Lord  Mohun  per- 
ceiving that  they  were  not  going  down  to  JVefi- 
minpr,  call'd  out  toftop,  juft  when  we  wereentred 
into  St.  Martin'5-lane,  over  againft  the  Back  door 
of  the  Crojs-keys  Tavern,    and   made    the  other 
Chairs  to  ftand,  and  all  the  three  Chairs  were  fet 
a-breaft  before  that  Place,  and  my  Lord  Mohun 
afk'd  Capt.  Coote,  whither  he  was  going  ?   and  he 
anfwer'd,  xo  Leicejler-fields:  He   beg'd  of  him,  as 
one  would  beg  for  an  Alms,   that  he  would  not  go 
that  Night,   for  the  Bufinefs  could  not  be  done 
that  Night,   and  it  was   better  to  put  it  off  till  the 
next  Morning. 

Mr.  Att.  Gen.  Did  they  name  what  the  Bufinefs 
was,  that  was  to  be  done  ? 

Applegate.  No  ■,  buc  my  Lord  Mohun  did  fay, 
'cwas  impoffiblc  co  be  done  that  Nighc. 

Mr.  Att.  Gen.  Well,  and  whac  happened  after- 
wards,  while  you  were  in  chat  Place  ? 

Applegate.  While  we  were  chere,  three  other 
Chairs  paft  by  us,  on  the  other  Side  of  the  Way, 
and  going  forward  up  the  Street,  Captain  Coote 
order'd  their  Chairs  to  follow,  and  fo  we  did  to 
Green-fireet  End,  and  there  we  fet  'em  down. 


fireet  ? 

Applegate.  They  went  all  three  together  up  the 
Stone  Pavement,  towards  the  upper  End  of  the 
Square,  towards  the  6'/ij«i^^?/v/ Tavern,  I  think. 

Mr.  Att.  Gen.  Did  they  go  together,  or  did 
they  go  afunder .-' 

Applegate.  They  went  together,  I  think  ;  I  did 
not  fee  them  part  one  from  another. 

Mr.  Att.  Gen.  Pray  did  you  fee  my  Lord  Mb- 
htin  afterwards  ? 

Applegate.  No,  I  did  not. 
Mr.  Att.  Gen.  What  became  of  you  afterwards .' 
Applegate.  I  ftay'd  a  little  at  the  lower  End  of 
the  Square  to  take  a  Pipe  ot  Tobacco,  and  when  I 
had  filled  my  Pipe,  I  heard  calling  Chairs,  Chairs 
again,  at  the  upper  End  of  the  Square  ;  and  when 
we  brought  up  our  Chair  to  the  upper  End  of  rhe 
Fields,  che  firft  Man  chac  I  did  fee  was  my  Lord 
of  IVarwick,  who  would  have  had  us  puc  over  our 
Chair  wichin  the  Rails  ;  but  we  told  him  we  could 
not  get  it  over  again  if  any  one  was  put  in  it  : 
but  if  they  would  come  out  into  the  Square,  there 
we  were  ready  to  carry  'em  any  where  -,  and  when 
we  came  to  the  upper  End  of  the  Square,  there 
was  Captain  French,  and  we  took  him  into  the 
Chair,  and  he  bid  us  carry  him  to  the  Bagnio  m 
Long-Acre  ;  and  at  I^CJjport-fireet  End  he  would 
have  had  us  flop  and  pull  ot  his  Cloaths,  for  he 
believed  he  was  a  dead  Man. 

Mr.   Att.  Gen.  Pray,  who  did  you  fee  there  ar 
the  upper  End  of  Leicejler-fields  ? 

Applegate.  No  Body  indeed,  but  my  Lord  of 
U'arivick  and  Mr.   French. 

Mr.  Att.  Gen.  No  Body  but  them  two  r 
Applegate.  No  i  no  Body  but  them  two. 

Mr. 
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Mr.  An.  Gen.  Where  do  you  fay  that  was,  that 
the  Calling  for  Chairs  was,  and  where  you  brought 
your  Chair  ? 

Applegate.  It  was  juft  at  the  upper  End  oi'Lei- 
cefter -fields,  by  Lekefter-houje.,  and  by  the  Stan- 
dard Tav'ern. 

Mr.  An.  Gen.  Who  was  it  that  you  there  took 
up  ? 

Applegate.  It  was  Captain  French. 

Mr.  Att.  Gen.  Whither  then  did  you  carry 
him  ? 

Applegate.  We  were  ordered  to  go  to  the  Bagnio 
in  Long- Acre;  and  thither  we,  and  another  Chair 
that  carried  my  Lord  U'arwick,  did  go  ;  and  when 
we  came  there,  we  did  knock  a  good  while  before 
we  could  get  any  Body  up  ;  and  when  they  were 
let  in,  we  came  away,  and  were  bid  to  call  for  our 
Fare  the  next  Morning. 

Mr.  Att.  Gen.  Pray,  where  was  it  that  you  took 
up  Captain  French  ? 

Applegate.  It  was  at  the  upper  End  of  all  of  Lei- 
cefier-fields. 

Mr.  Att.  Gen.  And  you  went  away  with  him, 
did  you  ? 

Applegate.  Yes,  as  foon  as  ever  we  took  him  up  -, 
it  was  as  foon  as  ever  we  could,  at  the  outfide  of 
the  Rails,  I  was  the  firft  Chair  that,  upon  the 
Calling  for  Chairs  after  they  came  thither,  was  by 
the  Standard  Tavern,  and  from  thence  we  went 
into  Lorig-Acre. 

Mr.  Att.  Gen.  Whereabout  is  the  Standard  Ta- 
vern ? 

Applegate.  It  is  at  the  further  End  of  the  Fields 
by  Leicejler-hoiife  ;  it  is  by  CramburMe-laue,  which 
is  the  Street  that  leads  into  Newport- Jlreet,  and  fo 
into  St.  Martin' s-lane  ;  and  then  we  were  to  go  to 
the  Bagnio  in  Long- Acre. 

L.  H.  St.  My  Lord  Mohun.,  will  you  alk  this 
Witnefs  any  Queftions .'' 

Lord  Mohun.  Yes,  my  Lord,  I  have  a  Quefti- 
on  or  two  to  afk  him  •,  I  defire  to  afk  him.  Whe- 
ther, when  we  were  going  along,  and  the  Chair, 
in  which  Captain  Coote  was,  turn'd  up  St.  Martin's- 
lane,  I  did  not  call  out  to  have  him  Hop,  and 
know  whither  they  were  going  ? 

Applegate.  Yes,  my  Lord,  you  did. 

Lord  Mohun.  Pray,  whither  did  I  bid  you  go, 
when  you  firft  took  me  up  at  Locket's? 

Applegate.  My  Lord  Mohun  bid  me  follow  thofe 
Chairs,  but  go  down  to  JVefiminfter,  for  he  faid 
they  all  three  would  go  together,  and  lie  together 
that  Night. 

Lord  Mohun.  My  Lords,  I  defire  this  Man  may 
be  afk'd,  whether  there  were  not  feveral  Ways  of 
going  out  of  the  Fields,  befides  thoic  of  Green-Jireet 
and  the  Standard  Tavern  ? 

Applegate.  Yes,  my  Lord,  no  doubt  there  are. 
Lord  Mohun.  Then  I'll  leave  it  to  your  Lord- 
fhips  to  make  the  Obfervation  ;  for  there  is  no 
Evidence  that  I  was  ever  feen  in  the  Field  after  I 
alighted  outof  theChair  at  Green-Jireet  Knd  ;  and 
I  hope  your  Lordfhips  do  obferve.  That  he  has 
told  you,  I  was  as  earnelt  in  begging  Captain  Coote 
to  defer  going  to  Lcicejler-felds  till  the  next  Morn- 
ing, and  bcgg'd  as  heartily  of  him  for  it,  as  any 
Beggar  would  do  tor  an  Alms. 

L.H.  St.  My  Lord,- their  LordflTips,  no  doubt, 
have  made  that  Obfervation  ;   for  he  did  lay  lb. 

Lord  Mohun.  My  Lords,  1  have  no  more  to 
a'Tc  him. 

L.  H.  St.  Mr.  Attorney,  Who  is  your  next 
Witnefs? 

Vol.  V. 


/ 

Mr.  Att.  Gen.  Our  next  Witnefs  is  Peter  Ketre^ 
who  likewife  was  a  Chairman  that  carried  my  Lord 
Mohun  into  the  Place  where  the  Fafl  was  done. 

Peter  Ketro  was  fworn. 

Mr.  Att.  Gen.  Pray  will  you  acquaint  my  Lords 
who  you  carried  upon  the  thirtieth  of  Oclober 
lafl,  from  the  Greyhound  Tavern  to  Leice/ier- 
ficlds  ?  ■  -^ 

Ketro.  L^pon  the  thirtieth  of  OHober  laft,  in 
the  Morning  (viWidwfzs,  Sunday)  very  early,  we 
were  call'd  to  the  Door  of  the  Greyhound  Tavern, 
and  when  we  came  there,  there  were  feveral  other 
Chairs  there,  for  there  was  no  Coach,  it  feems, 
to  be  had. 
Mr.  Att.  Gen.  And  who  was  in  your  Chair .' 
Ketro.  My  Lord  Mohun  ;  and  there  were  two 
ether  Chairs  that  went  away  together,  wherein 
Were  Captain  Coote  and  my  Lord  o't  Warwick. 

Mr.  Att.  Gen.  And  whither  did  you  go  from 
thence  ? 

Ketro.  We  went  along  the  Strand,  and  when 
we  came  to  the  End  of  St.  Mar  tin' s-lane,  the  Chair 
that  Capt.  Coote  was  in,  we  fuppofed  by  his  Order, 
turn'd  up  the  Lane  -,  for  my  Lord  Muhun  had  given 
us  Order  to  go  down  to  Weflminjier  ;  and  then 
when  we  came  there  to  the  End  of  St.  Martin' s-lane, 
he  call'd  out  to  flop,  and  to  have  the  other  Chairs 
ftopt,  and  they  ftood  ftill  at  the  Back  door  of  the 
Crofs-keys  Tavern,  which  is  at  the  End  of  St.  Mar- 
tin's-lane,  and  all  the  three  Chairs  did  make  a  (land 
at  that  Place,  and  my  Lord  oUVarzuick,  and  my 
Lord  Mohun,  and  Captain  Coote  talk'd  together  -, 
and  my  Lord  Mohun  did  defire  Captain  Coote  to  go 
down  to  IFepninfier,  and  to  put  off  the  Bufinefs 
for  that  Night,  for  nothing  ofBufinefs  could  be 
done  •,  then  my  Lord  of  Warwick  did  fay,  if  they 
did  go  on  he  would  go  on  with  them  -,  but  my  Lord 
Mohun  did  endeavour  to  perfuade  'em  to  go  down 
to  IFeJlminJler  to  lodge,  for  nothing  could  be  done 
that  Night  ;  but  when  the  other  three  Chairs  paft 
by,  on  the  other  Side  of  the  Way,  and  Captain 
Coote  would  needs  go  forwards  to  Leicefter -fields, 
my  Lord  Mohun  did  bid  us  take  up  and  follow 
them  -,  and  he  faid,  if  they  would  go,  he  would 
go  and  fee  what  came  of  it  ;  fo  we  took  up,  and 
followed  the  other  Chairs,  and  went  up  the  Lane, 
?ir\d'mto  Green-Jlreet,  to  the  lower  'EndoiGreen- 
Jlreet,  next  the  Square,  and  there  our  three  Chairs 
fet  down  my  Lord  of  Warwick,  my  Lord  Mohun, 
and  Captain  Coote,  and  were  difcharged. 

Mr.  Att.  Gen.  And  what  became  of  them  after  ? 
Ketro.  Thtre.  they  went  up  upon  the    Broad 
Stones,  up  towards  the  upper  End  of  the  Fields. 

Mr.  Att.  Gen.  Did  they  go  all  together,  or  did 
they  part .'' 

Ketro.  They  went  together,  for  any  Thing  I 
know  ;  I  faw  no  parting,  and  indeed  it  was  lb  dark 
a  Night,  thati  cannot  tell  what  becameof'em  after 
they  went  out  of  the  Chairs  :  It  was  one  of  the 
darkeft  Nights  that  ever  I  faw. 

Mr.  Att.  Gen.  Well  then,  pray  what  happened 
after  that .? 

Ketro.  I  went  to  light  my  Pipe  of  Tobacco,  and 
before  we  could  light  a  Pipe  of  Tobacco,  there 
was  Calling  at  the  upper  End  of  the  Square  for 
Chairs  again,  and  fo  up  we  went  with  our  Chair 
to  the  upper  End  of  the  Fields ;  and  when  we  cams 
there,  iome  Body  call'd  out  to  have  us  lift  our 
Chair  over  within  the  Rails ;  but  we  told  'em,  if 
we  did  fo,  we  could  not  get  it  over  again,  if  any 
B  b  2  Body 
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Body  were  put  into  it  -,  and  fo  we  were  bid  to  go 
to  the  End  of  the  Rails,  in  Order  to  the  getting 
out  from  that  Place,  and  getting  in  of  any  Body 
that  was  to  go  into  the  Chair  ;  and  when  we  came 
to  the  End  ot  ihe  Rails,  we  took  up  Captain  French, 
and  he  bid  us  carry  him  to  the  Bagnio  in  Long- 
Acre,  and  we  did  fo,  and  at  Netvpcrt-Jlreet  End  he 
would  have  had  us  have  pull'd  oft' his  Cloaths,  for, 
he  faid,  he  believ'd  he  was  a  dying  Man  ;  but  we 
carryed  him  on  to  the  Bagnio  in  Long-Acre,  and 
there  came  after  us  my  Lord  odVarwick  in  another 
Chair  ;  and  there  we  fet  'em  down. 

Mr.  Att-  Gen.  I  have  a  Queftion  to  afk  you. 
Friend,  did  you  not  fee  my  Lord  Mohun  after  you 
fet  him  down  at  Green-Jlreet  End  ? 

Ketro.  No,  Indeed,  not  I ;  I  did  not,  after  he 
went  out  of  the  Chair. 

Mr.  An.  Gen.  Can  you  tell  whither  he  went  af- 
ter he  went  out  of  the  Chair  ? 

Ketro.  No,  I  can't  tell  whither  he  went  •,  they 
all  three  went  up  the  pav'd  Stones  together,  but 
whither  they  went  I  can't  tell. 

Mr.  ^'^''''-  Gen.  Did  you  hear  of  any  other  Chair 
that  was  at  that  End  of  the  Fields  at  that  1  ime  ? 

Ketro.  There  was  another  Chair  at  that  Time, 
at  the  upper  End  of  the  Fields. 

Mr.  Alt.  Gen.  Did  you  hear  .'em  defire  to  take 
Mr.  Coote  into  that  Chair  ? 

Ketro.   No,  I  did  nor. 

Mr.  Ait.  Gen.  Nor  do  you  know  any  Thing  of 
their  putting  Mr.  Coote  \n  a  Chair? 

Ketro.  No,  indeed,  not  I ;  what  they  did  as  to 
the  other  Chair,  that  was  before,  they  can  befl 
tell,  for  I  can't. 

L.  H.  St.  Who  is  your  next  Witnefs,  Mr.  At- 
torney ? 

Mr.  Alt.  Gen.  Richard  Edwards. 

L.  H.  St.  What  do  you  call  him  to  ? 

Mr.  Att.  Gen.  Becaufe  we  would  not  trouble 
your  Lordfhips  with  the  Repetition  of  every  one 
of  the  Witnefles  that  were  here  Yeflerday  ;  this 
is  the  Man  that  carry'd  Mr.  Dockwra  into  the 
Field. 

Edwards  tvasfwont. 

L.  H.  St.  Mr.  Attorney,  What  do  you  afk 
this  Witnefs  ? 

Mr.  Att.  Gen.  Pray  do  you  acquaint  my  noble 
Lords  here,  who  you  carried  in  your  Chair  to 
Leieejler-felds  ? 

Edwards.  Indeed,  I  can't  tell ;  there  were  three 
Chairs  that  took  up  three  Perfons  at  the  Greyhound 
Tavern  in  the  Strand,  after  three  other  Chairs  were 
gone  away,  and  every  one  had  a  Gentleman  in 
'em  :  I,  for  my  Part,  did  not  know  who  was  in 
our  Chair ;  but  when  we  fhut  up  the  Chair  we 
were  bid  to  go  to  the  Standard  Tavern  in  Leicejier- 
felds,  and  thither  we  did  go,  and  there  we  fet 
down  the  Gentleman  that  was  in  our  Chair,  and 
away  we  went ;  and  as  we  went  up  St.  Martinis- 
lane,  we  pail:  by  the  three  other  Chairs  that 
turn'd  up  before,  at  the  Back  Door  of  the  Cro/i- 
keys  Tavern. 

Mr.  Att.  Gen.  Did  you  fee  the  other  three  Chairs 
in  Leicejier-felds  afterwards  ? 

Edwards.  No,  indeed,  I  did  not ;  bur  went  up 
to  the  Standard  Tavern,  and  let  down  the  Gentle- 
man that  was  in  our  Chair,  and  there  we  left  him, 
and  went  away. 

Mr.  Att.  Gen.  Pray,  Can  you  tell  who  it  was 
that  you  carried? 


Edwards.  Indeed,  I  cannot  very  well  tell  ;  but 
I  believe  it  was  Captain  James,  or  Mr.  Dock- 
wra. 

Mr.  Att.  Gen.  When  you  came  to  the  Standard 
Tavern,  pray,  what  happen'd  ?  What  pafs'd 
there  ? 

Edwards.  To  the  befl  of  my  Knowledge,  I  took 
hold  of  the  Knocker  of  the  Door,  and  knock'd  at 
the  Door,  and  the  Gentleman  came  out,  and  was 
fet  down  there  -,  and  he  gave  me  a  Shilling,  and 
away  I  went  with  my  Chair. 

Mr,  Att.  Gen.  When  you  fet  him  down  at  the 
Standard  Tavern,  pray,  what  did  he  fay  ? 

Edwards.  He  gave  me  a  Shilling,  and  bid  me 
go  about  my  Bufinefs  ;  and  fo  we  went  away. 

Mr.  Att.  Gen.  Was  you  there  when  you  heard 
'em  call  Chairs  back  ? 

Edwards.  No,  we  went  away  as  foon  as  we  had 
fet  'em  down  at  the  Standard  Tavern. 

Mr.  Att.  Gen.  Did  you  obferve  v/hich  Way  they 
went  after  you  fet  him  down  ? 

Edwards.  No,  indeed,  I  did  not  ;  I  never  mind- 
ed which  Way  they  went,  after  we  fet  him 
down. 

Mr.  Att.  Gen.  Which  Way  did  you  go  ? 
Edwards.  We  went  away  down  towards  Charing- 
crofs. 

Mr.  Alt.  Gen.  Did  you  fee  any  other  Chairs  in 
the  Square  when  you  went  down  ? 

Edwards.  Yes,  there  were  other  Chairs  at  the 
other  End  of  theSquare. 

Mr.  Att.  Gen.  Did  you  fee  any  Gentlemen  as  you 
came  down,  walking  up  towards  the  Standard  Ta- 
vern, upon  the  pav'd  Stones  ? 

Edwards.  No,  indeed,  my  Lords,  not  that  I  re- 
member ;  but  I  did  fee  the  other  three  Chairs  as  I 
pafs'd  by  at  Green-Jlreet  End  ;  who  were  in  'em, 
or  what  was  become  of  them  that  were  in  'em, 
that  I  can't  tell. 

Mr.  Att.  Gen.  What  did  they  fay  to  you  any  of 
'em  at  that  Time? 

Edwards.  They  afk'd  us  if  we  were  going  away, 
and  we  told  them  yes  ;  we  weredifcharg'd. 

Mr.  Alt.  Gen.  But  pray,  did  you  not  meet  any 
of  the  other  Gentlemen  upon  the  pav'd  Stones  ? 

Edwards.  No,  indeed,  I  did  not  fee,  to  the  befl 
of  my  Remembrance,  any  other  Gentlemen  upon 
the  paved  Stones. 

Mr.  Att.  Gen.  What  did  the  other  Chairmen 
fay  to  you  ? 

Edwards.  They  afk'd  if  we  were  coming  away  ; 
and  we  left  'em  behind  us. 

L.  H.  St.  Has  my  Lord  Mchiin  any  Queftions 
to  aflc  him  ? 

Lord  Mohun.  No,  I  have  not. 
L.  H.  St.  Mr.  Attorney,  who  is  your  next  W^it- 
nefs? 

Mr.  Att.  Gen.  Jackfon,  who  was  the  Chairman 
that  carry'd  Capt.  James.       {He  was  fworn.) 

Mr.  Alt.  Gen.  Pray,  Will  you  acquaint  my 
Lords  who  you  carry'd  away  from  Locket's  to 
Leicejler-fields  ^ 

Jackjon.  Captain  James :  There  were  fix  Chairs 
in  all :  I  do  not  know  who  went  in  the  other 
Chairs,  but  in  the  three  Chairs  that  went  together, 
when  we  went,  there  was  Captain  Dockwra,  Cap- 
tain French,  and  Captain  James. 

Mr.  Att.  Gen.  And  where  did  you  fet  him 
down  ? 

Jackjon.  At  the  Standard  Tavern  in  the  Square 
of  Leicejler-Jelds. 


Mr. 
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him  down 

Jaclifon.  We  knock'd  twice  at  the  Tavern 
Door,  and  then  he  gave  us  a  Shilling,  and  we 
went  away  prefently,  and  went  down  on  the  Left 
Hand  upon  the  pav'd  Stones,  towards  Green- ftreet 
End. 

Mr.  An  Gen.  Did  you  meet  any  Perfons  coming 
up  upon  the  paved  Stones  ? 

Jackfo7i.  Yes,  my  Lord,  I  did. 


my  Lords  what   Wounds    you  found  upon    the 
Body  ? 

Sabnon.  There  was  one  upon  the  Left  Part  of 
the  Breaft,  near  the  Collar-bone,  which,  upon 
probing,  I  found  to  be  half  an  Inch  in  Breadth, 
and  four  or  five  Inches  deep  downward ;  the  other 
was  a  Wound  that  was  in  his  Left  Side,  juft  under 
the  fhort  Ribs,  and  that  was  upward  ;  and  upon 
probing  of  it,  I  found  it  was  about  the  Breadth  of 
an  Inchat  the  Orifice,  and  about  the  Depth  of 


ing 


Mr.  Att.  Gen.  Can  you  tell  who  thofe  Perfons     five  or  fix  Inches,  and  pierced  throuo-h  the  Dia- 

phragma.  ° 

Mr.  yltt.  Gen.  Pray,  did  you  obferve  any  Dif- 
ference in  the  Wounds,  or  in  the  Orifice  of 
them  ? 

Salmon.  That  below  was  a  large  Wound,  larger 
than  the  other. 

Mr.  yitt.  Gen.  Were  the  Wounds,  do  you  think, 
given  with  two  Swords,  or  with  one  and  the  fame 
Sword  ? 

Salmon.  Indeed,  I  can't  tell. 

Mr.  Att.  Gen.  Did  you  look  upon  either,  and 
which  of  them  to  be  mortal  ? 

Salmon.  J  look'd  upon  both  to  be  mortal. 

L.  H.  St.  If  you  have  done  with  him,  Mr.  At- 
torney, will  my  Lord  Mobun  afl<  him  any  Que- 
ftions  ? 

Lord  Mohun.  No,  J  fhall  afk  him  no  Queftions, 
^  think  I  need  not ;  I  was  never  prov'd  to  be 


were  ? 

Jackjon.  Indeed,  I  cannot  tell. 

Mr.  Att.  Gen.  How  many  were  they  in  Num- 
ber ? 

Jackfon.  They  were  two  or  three  ;  but  it  was 
fo  dark,  that  I  cannot  tell  how  many  they 
were. 

Mr.  Alt.  Gen.  Which  Way   were  they  walk- 
? 

'Jackfon.  They  were  going  up  towards  the  mid- 
dle Street. 

Mr.  Att.  Gen.  How  far  was  that  from  the  Stan- 
dard Tavern  ? 

Jackfon.  It  might  be  about  fixty  Yards  from  the 
Standard  Tavern. 

Mr.  Att.  Gen.  You  fay  there  were  three  Chairs 
Handing  at  the  End  of  Green-Jlreei  when  you  came 
by.? 

Jackfon.  Yes,  there  were  fo. 

Mr.  Att.  Gen.  Had  you  no  Difcourfe  with 
them? 

Jackfon.  No,  indeed,  I  had  not. 

Mr.  Att.  Gen.  Did  you  not  afk  them  why  they 
ftay'd  there  ? 

Jackfon.  No,  indeed,  I  did  not ;  we  pafs'd  by 
and  went  home. 

Mr.  Att.  Gen.  You  know  my  'LordLMohun,  don't 
you  ? 

Jackfon.  Yes,  J  do,  very  well. 

Mr.  Att.  Gen.  Was  not  my  Lord  Mohun  in  that 
Company  ? 

Jackfon.  He  was,  when  the  fix  Chairs  were  call'd 
to  Locket's,  but  I  did  not  hear  any  Difcourfe,  that 
I  can  remember,  that  pafs'd  among  'em,  nor  do 
I  know,  or  did  hear,  what  became  of  my  Lord 
Mohun  afterwards. 

Mr.  Att  .Gen.  Were  thofe  theother  three  Chairs 
that  went  away  from  Locket's  firft,  that  you  faw 
at  Green-Jireet  End  ? 

Jackfon.  Indeed,  my  Lords,  I  believe  fo  ;  I  can- 
not fwear  that  they  were  thofe  three  Chairs  -,  when 
we  had  fet  down  Captain  James,  we  did  not  look 
back  any  Way  at  all,  but  went  away  home,  it  be- 
ing fo  late  and  fo  dark. 

L.  H.  St.  My  Lord  Mohun,  will  you  afk  this 
Witnefs  any  Queflions? 

Lord  Mohun.  No,  my  Lord. 

Mr.  Att.  Gen.  Then,  my  Lord,  we  fhall  call 
IViUiain  Salmon  who  was  the  Surgeon  that  did 
fearch  the  Wound  by  the  Coroner's  Command, 
when  he  took  the  Inquifition  upon  the  View  of 
the  Body. 

J'FJjo  was  fworn. 


for  I 


in  the  Company,  in  the  Place  where  the  Fightin_ 
was.  ~ 

Mr.  Att.  Gen.  We  have  done  with  calling  of 
WicnefiTes,  till  we  hear  what  my  Lord  Mobun  fays 
to  it, 

L.  H.  St.  My  Lord  Mohun,  This  is  the  Time 
Cthe  King's  Evidence  being  finiflied^  for  you  to 
call  your  Witnefi'es,  and  make  your  Defence. 

Lord  Mohun.  My  Lords,  I  fhall  not  call  many 
Witnefl^es,  for  I  think  there  is  nothing  that  fixes 
any  Thing  of  Guilt,  as  to  Capt.  C^o^^'s  Death,  as  to 
me  ;  but  I  fhall  call  one  Witnefs  that  was  here  fas 
I  underfland)  yeflerday,  but  not  examined,  and 
that  is  a  Perfiin  that  faw  me  afterwards,  and 
knows  that  I  had  a  Wound  in  my  Finger  laid  open, 
and  that  Wound  was  received  at  Locket's,  by  en- 
deavouring to  part  'em,  when  they  were  quarrel- 
there  at  that  Time. 


Jing 


The  Witnefs  flood  up. 

L.  H.  St.  Tho'  you  are  not  upon  your  Oath,  yet 
you  are  as  much  obliged,  in  Juflice  and  Confcience, 
to  fpeak  the  exaft  Truth,  as  if  you  was  upon  your 
Oath  ;  therefore  have  a  Care  what  Teftimony 
you  give. 

Witnefs.  Yes,  my  Lord. 

L.  H.  St.  What  is  the  Queftion  you  would  have 
this  Witnefs  afk'd  .? 

Lord  Mohun.  What  he  knows  of  my  being 
wounded  about  this  Time,  and  what  I  declared 
concerning  that  Wound,   how  I  received  it.'' 

L.  H.  St.  I  will  not  rcfufe  to  an<  the  Queftion, 
but  I  mult  acquaint  your  Lordfliip  that  it  figni- 
fies  nothing  in  Point  of  Evidence  at  Law,  what 
you  your  felf  did  declare  after  the  Fadl  was  over. 
It  is  material  what  you  did  to  prevent  this  Mif- 
Mr.  Att.  Gen.  Pray,  Did  you  view  the  Body  of    chief  before  it  happened,   but  not  what  you  faid 


Mr.  Coote  after  he  was  dead  ? 

Salmon.  Yes,  I  did  view  his  Body  by  the  Com- 
mand of  the  Coroner  at  the  Watch-houfe  where 
it  lay  in  St.  Mar  tin's- lane. 

Mr.  Att.  Gen.    Pray  then,  will  you  acquaint 


or  declared  after  the  Thing  was  done.      You  hear 
my  Lord's  Queftion,   What  lay  you  to  it  ? 

Witnefs.  I  was  at  my  Lord  Mohun's  feveral  Days 
after  this  Bufinefs  happened,  at  the  Lodging  where 
he  lay,  and  where  I  faw  him  ;  he  had  a  Hurt  in 

his 
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his  Hand,  and  it  was  laid  open,  it  was  in  the  Fin 
ger 


and  thai  he  laid  was  all  lie  got  by  endeavour- 
ing to  parr  People  from  fighting. 


Mr.  'Alt.  Gen.     Pray,  Sir,  when  was  this  ? 

WUncJ's.  I:  was  feveral  Days  after  the  Death  of 
Mr.  Coote.  . 

L.  H.  St.  I  told  "your  Lordfhip  before,  that  in 
Point  of  Law,  fuch  Evidence  would  fignify  no- 
thing -,  becaufe  your  declaring  any  Matter,  after 
the  Thing  was  done,  in  relation  to  the  Faft,  could 
not  be  ad^Tiitted  as  legal  Evidence;  if  any  of  my 
Lords  be  of  another  Opinion,  I  fuppofe  they  will 
declare  it  ? 

Lord  Mohmi.  My  Lords,  I  fubmit  it  to  your 
Lordlliips  -,  I  only  defire  he  may  be  alk'd.  Whe- 
ther he  faw  my  Hand  or  no,  and  how  it  was? 

IVitnefs.  I  'faw  my  Lord's  Finger,  and  ic  had 
been  laid  open  fome  Time  before  ;  and  he  faid, 
he  had  received  that  Wound  by  endeavouring  to 
part  Captain  French  and  Captain  Coote :  That's  all 
I  know  of  the  Matter. 

Mr.  Jtt.  Gen.  But,  pray.  When  was  that  that 
he  declared  fo  ?  How  long  after  the  Death  of 
Mr.  Coote  ?      . 

TVitnefs.  It  was  feveral  Days  after  that. 
■  L.  H.  St.  You  hear,  in  Point  of  Law,  that  can 
be  no  Evidence  at  all  :  If  you  have  no  other  Wit- 
refles  to  call,  your  Lordfhip  would  do  well  to  fum 
up  your  Evidence,  and  make  what  Obfervations 
you  think  fit  upon  theEvidence  which  has  been  gi- 
ven for  the  King  ? 

Lord  Mohun.  My  Lords,  I  hope  I  fhall  make 
my  Defence,  againft  this  Accufation,  wiili  all  the 
Modefty  and  Submiflion  to  your  Lordlhips,  that 
becomes  me.  I  am  very  much  alhamed  to  be 
brought  before  your  Lordfliips  upon  any  fuch 
Account  as  this  again,  after  having  been  once  be- 
fore your  Lordfhips  upon  fuch  an  Account  before. 
I  may  very  well  lay,  I  am  not  guilty  at  all  of  ha- 
ving any  Hand  in  Mr.  Coote\  Death  ;  and  I  can  af- 
fure  your  Lordfhips,  I  will  avoid  all  Occafions  of 
"ivinp  you  any  Trouble  of  this  Nature  for  the  fu- 
ture :^I  do  not  doubt  but  to  acquit  my  felf  of  all 
Guilt,  in  relation  to  this  Matter  ;  and,  indeed, 
with  Submiflion  to  your  Lordlhips,  there  has  been 
no  Evidence  given,  relating  to  me,  that  does  in- 
fer any  Guilt  upon  me,  to  prove  that  I  was  at  the 
Place  where  this  Faft  was  done  ;  therefore  I  fhall 
only  make  fome  few  little  Remarks  upon  what  has 
been  faid,  and  leave  it  all  to  your  Lordfhips  Confi- 
deration. 

The  King's  Counfel  firft  have  call'd  the  Drawer 
of  the  Houfc,  and  he  has  latisfied,  that  I  did  fo 
far  endeavour  to  part  'cm,  that  I  threaten'd  to 
fend  for  the  Guards  and  fecure  'em,  if  they  would 
not  go  home  -,  and  when  they  went  into  the 
Chairs,  I  went  into  my  Chair,  on  purpole  to  fol- 
low 'em  down  to  IFeflminfter,  whither  I  would 
have  had  them  gone.  The  Prick  that  I  got  in  my 
Fino-er,  of  it  lelf  fpeaks,  that  I  endeavour'd  to  part 
'em,  and  fo  the  Drawer  he  has  told  you  •,  I  am 
fure  it  was  the  Occafion  of  a  great  deal  of  Pain  to 
me.  it  being  forc'd  to  be  afcerwards  laid  open. 
The  Chairman  that  carry 'd  Mr.  Coote,  fwears,That 
I,  at  'he  Door  of  the  Tavern  in  St.  Martin's  Lane, 
did  make  'em  ftand,  and  when  I  came  up  to  them, 
I  begg'd,  as  for  an  Alms,  that  they  would  go 
hornet  and  I  afk'd  Coote  whither  he  was  goinc 
w 

K 

fliip: 


:,ich  proves  that  I  was  not  confcious  of  any  De- 
m  of  coins  to  fight  at  that  Time.     Your  Lord- 


are  likewife  told.  That  when  we  came 


to 


Green-ftreet  End,  I  was  fet  down  upon  the  pav'd 


Stones.  I  was  fo,  indeed,  and  I  went  up  about  five 
or  fix  Yards,  but  that  is  all  that's  prov'd  ;   but  I 
did  take  the  quite  contrary  Way    to  the  Place 
where  Mr.  Coote  was  wounded.     Then  there  was 
another  Chairman,  one  Applegate,  and  truly  what 
Ufe  they  make  of  him,   I  cannot  imagine,  as  an 
Evidence  againft  me  ;  for  he  fays,  I  was  very  ear- 
nefl:  in  St.Martin's  Lane  to  hinder  any  Quarrel,  and 
indeed  at  the  Tavern  Door,  at  Locket's,  I  was  fo 
at  firfl ;  and  when  we  came  to  St.  Marthi's  Lane 
End,  he  fays,  that  I  order'd  'em  to  make  them 
ftop,  and  afk  Coote  whither  he  was  going,  and  he 
laying  he  was  going  to  Leicejler-Jjelds,  I  endea- 
vour'd all  I  could  to  perfuade  him  to  the  contra- 
ry, and  did  entreat  him  that  he  would  go  no  far- 
ther, but  go  down  to  Weftminfter  to  his  Lodging, 
or  lodge  with  me  •,    but  Mr.  Coote  would  not  give 
me  Time,  at  that  Time,  the  other  Chairs  coming 
by,  to  give  him  further  Reafons,  but  would  go 
away  :  And  then  it  is  objedled,  that  I  fhould  fay. 
That  if  they  would  go,  I  would  go  and  fee  :  That 
was,  my  Lords,  I  would  go  on  till  I  could  have 
a  further  Opportunity  to  prevent  any  Fighting 
among  them  :  And  the  Witnels  Keiro   fays,  my 
Lord  of  JVar-Li'ick  did  bid  the  Chair  to  follow  the 
other  Chair  in  which  Captain  Coote  was.     My  De- 
fign  was  for  ff^ejl??iinjier,  to  go  to  my  Lodgings, 
and  when  we  came  to  the  End  of  the  Square,  if 
I  did  go  up  the  whole  Stones,  it  was  diredly  the 
contrary  Way  to  the  Place  where  it  is  prov'd  this 
Fadt  happen'd.     For  the  next  Witnels,  Ed-ujardsy 
he  fays  he  fiw  no  Body  walking  upon  the  pav'd 
Stones  •,    and  truly,  I  did  go  the  direft  Way  into 
Newport-Jlrcet :  And  for  my  not  appearing  before, 
it  was  for  avoiding  Confinement ;  and  I  muft  fub- 
mit the  whole  Matter  to  your  Lordfhips,  how  far 
any  Guilt  is  fix'd  upon  me,  not  being  prov'd  to 
be  in  the  Field  at  the  Time  when  they  fought,  or 
feen  to  be  in  the  Company  when  they  came  up 
and  found  Mr.  Coote  wounded,  and  dying,  or  dead. 
It  is  a  plain  Cafe  I  could  have  no  Hand  at  all  in  his 
Death  ;  and  fo  I  think  I  need  give  no  further 
Trouble  to  your  Lordfhips,  for  I  believe  your 
Lordfhips  cannot  but  be  fatisfied,  that,  as  I  have 
pleaded,  I  am  not  guilty  of  killing  this  Gentle- 
man :  Nay,  it  is  impolTible  that  I  fhould  go  into 
the  Field  to  be  a  Second,  when  my  own  right 
Hand  was  wounded,  for  I  was  not  able  to  hold 
my  Sword  in  my  Sword  Hand,  becaufe  of  that 
Wound.     I  fubmit  the   Matter  intirely  to  your 
Lordfhips,    from  whom  I  am  fure  to  meet  with 
every  Thing  that  will  be  fuitable  to  Honour  and 
Juftice. 

L.  H.  St.  The  King's  Counfel  are  now  to  fum 
up  the  Evidence  for  the  King. 

Mr.  Solicitor  General  *  began  to  fum  *  sir  John 
up  the  Evidence  for  the  King,  but  Hawks. 
his  Voice  was  fo  loiv,  and  the 
Noife  in  the  Hall  fo  great,  that  he  could  not  be 
heard ;  and  therefore  the  Lord  High  Steward 
moved  the  Hoiife  that  he  might  Jl and  by  the  Pri- 
foner  at  the  Bar,  which  was  foniething  nearer 
than  the  Place  where  the  King's  Counfel  food,  as 
was  done  the  Day  before  ;  and  it  was  order'd  ac- 
cordingly. 

L.  H.  St.  Mr.  Solicitor,  Pray  raife  your  Voice 
as  much  as  you  ran,  that  all  my  noble  Lords  may 
hear  you. 


Several 
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Several  of  the  Lords  did  move^  That  one  that  had 
a  better  Voice  might  fum  it  up,  and  particular- 
ly Mr.  Cowper  •,  but  it  being  t/fually  the  Part  of 
the  Solicitor  General,  and  he  only  having  prepa- 
red himfelf,  he  was  ordered  to  go  on  ;  but  for  the 
better  Hearing  of  him,  Jeveral  of  the  Lords  to- 
ivards  the  upper  End  of  the  Houfe,  retnoved  from 
their  Seats  down,  as  they  did  the  Day  before,  to 
fit  upon  the  PFooU-packs. 

Mr.  Sol.  Gen.  My  Lords,  I  am  of  Counfel  for 
the  King  againft  this  noble  Lord,   my  Lord  Mo- 
him,  the  Prifoner  at  the  Bar,  who  has  been  upon 
his  Trial  this  Day,  and  it  comes  to  my  Turn  to 
fijm  up  the  Evidence  that  has  been  given  againft 
■  him,    which  is  but  a    Repetition  ot  what  your 
Lordfhips,  no  doubt  of  it,  have  taken  exa6l  No- 
tice of;   but  I  mull  fhorcly  fum  up  the  Chief  of 
the  Particulars  thereof,  and  make  a  few  Remarks 
what  of  that  Evidence  fticks  particularly  upon 
my  Lord  Mohun.     The    firft  Witnefs   was    the 
Drawer  of  the  Houfe,    at  the  Greyhound  in  the 
Strand,v/ho  gives  you  an  Account,  who  were  at  his 
Mafter's  Houfe  the  Nine  and  twentieth  of  October 
]aft,  and  particularly,  that  my  Lord  Mohun  was 
there  in  the  fame  Company  wherein  this  Gentle- 
man was,   that  was  unfortunately  killed,  and  that 
he  continued  in  that  Company  till  very  late  that 
Night,  or  rather,  very  early  the  next  Morning  ; 
when,  after  the  Reckoning  was  paid,  they  came 
all  down  to  the  Bar  and  call'd  for  Coaches ;  and  he 
tells  you,  that  he  was  fent  out,  and  he  tells  you 
what  he  was  fent  for,  he  was  fent  for  Coaches, 
and  fo  cannot  give  any  Account  what  pafs'd  while 
he  was  gone  ;  but  when  upon  calling  for  Coaches, 
none  could  be  had,  there  was  Order  for  Chairs  to 
be  call'd,  and  Chairs  were  brought  to  the  Door  ; 
and  when  he  came  in  again  he  heard  the  Clafhing 
of  Swords,  and  there  were  Three  on  the  one  Side 
of  the  Bar,  and  Three  of  'em  on  the  other :  In- 
deed he  does  fay,  hediJ  not  fee  when  the  Swords 
were  drawn,   but  at  that  Time  they  were  putting 
up  their  Swords,  my  Lord  Mohun  was  in  the  Com- 
pany ;  upon  which  I  would  obferve  to  your  Lord- 
fhips, that  there  had  been  fome  Fighting  ;  for  the 
Witnefs  fays,   upon  my  Lord's  Queftion,  that  my 
Lord  call'd  for  a  Napkin  to  put  his  Hand  in,  for 
his  Finger  was  cut  ;    and  he  laid.  This  is  all  that 
I  have  got  by  endeavouring  to  part  them  ;  So  that 
it  fhews  there  was  a  Quarrel,  and  my  Lord  Mohun 
was  in  it.     When  the  Chairs  were  brought  to  the 
Door,  they  went  into  them  -,  there  went  Mr.  Coote 
into  one,  into  the  fecond  my  Lord  of  PFarwick, 
and  into  the  third  my  Lord  Mohun;  fo  that  ftill 
my  Lord  Mohun  was  in  the  Company,   and  they 
went  away  together  •,   and  tho'  it  is  pretended  by 
my  Lord,  That  he  did  all  he  could  to  prevent  the 
Quarrel,   yet  he  gave  Direftions  to  the  Chairmen 
that  carry'd  him  to  follow  the  other  Chairs,  and 
your  Lordfhips  perceive  what  the  Bufinefs  was  that 
they  went  about  •,  and  the  other  three  Chairs  fol- 
lowed after  prefently,  fo  that  they  all  went  away 
together  ;  nay,  my  Lord  himfelf  does  not  difown 
his  being  in  the  Company  till  they  came  into  Lei- 
cejler-fields.     Next  I  would  obferve  what  fell  from 
Browne,  who  carry'd  the  very  Gentleman  that  was 
kill'd,  Mr.  Coote,  That  my  Lord  Mohun  was  in  one 
of  the  three  fiift  Chairs,  and  that  tiiey  all  went 
together,  till  that  my  Lord  Mohun  call'd  out  to 
ftop,  upon  the  Turning  up  into  St.  Mdrtin''sLane  ; 
and  tho'  they  ftop'd  in  St.  Martin'^  Lane,  and  my 
Lord  Mohun  did  intreat  them  to  lee  it  alone  at  that 


Time,  yet  it  was  only  to  let  it  alone  till  the  Morn- 
ing ;  and  when  the  other  three  Chairs  pafs'd  by 
on  the  other  Side  of  the  Way,  and  Coote  would 
have  them  go  on,  my  Lord  Mohun  faid.  If  they 
would  go  on,  he  would  go  with  them  and  fee  it. 
Applegate,  the  Chairman,    that  carry'd  my  Lord 
Mohun,  fays  the  fame  :  And  fo  it  is  plam  my  Lord 
Mohun  did  go  on  with  an  Intention  to  make  one 
in  the  Affray  ;  for  /ipplegale  lays.  That  when  my 
Lord  Mohun  could  not  prevail'  upon  his  Perfua- 
fions,  and  when  Coo/f  went  away,  after  the  other 
three  Chairs  were  pafs'd  by,  my  Lord  Mohun  faid. 
If  you  do  go,  I  muft  go  and  fee  it ;  and  they  did  go 
all  together  :   And  the  Chairman  fays,  he  fet  my 
Lord  Mohun  down  at  the  End  of  Green-ftrcet,  ac 
the  lower  End  of  the  Fields,  where  :he  other  two 
Chairs  fet  down  Captain  Coote  and  my  Lord  of 
Warwick,  and  that  they  all  three  walk'd  up  toge- 
ther towards  the  Standard  Txwtxn;  ftill  all   this 
proves  my  Lord  did  go  there,  and  that  he  him- 
felf did  fay  he  would  go  and  Pe  it :  And  it  is 
plain  that  my  Lord  Mohun  did  go  as  far  as  Leice- 
jier-fields,  and  it  is  only  his  Declaration  concern- 
ing  himfelf,    without  any   Proof,    that  he  wenc 
away,  and  did  not  go  into  the  Fields,   to  the  Place 
where  the  Fact  was  done  -,  and  we  think  it  is  fuf- 
ficient  Proof  that  he  was  one  of  them  that  were 
concerned,   becaufe  we  do  prove,  that  he  was  all 
along  in  the  Company  till  the  very  lime  that  they 
came  into  the  Place  where  the  Thing  was  done. 
Then  there  is  theChairman  that  carry'd  MT.James,  . 
and  he  cells  your  Lordfhips,  That  the  three  firfl 
Chairs  that  went  up  St.  Martin'^  Lane,  went  to 
the  Standard  Tavern,  and  there  they  knock'd  ac 
the  Door,  and  paid  the  Chairmen,  and  went  out; 
of  their  Chair ;    and   fo   fays  the  other  Chair- 
men that  carry'd  Capt.  Dockwra  and  Capt.  French  ; 
and  they  fay  alfo.  That  when  they  came  down  the 
paved  Stones  again,  they  heard  Chairs  call'd  for, 
but  they  did  not  interpofe  at  all  in  the  Matter,  bun 
the  other  two  Chairs  it  feems  did,    for  they  wenc 
up  to  the  upper  end  of  the  Square,  where  there 
were  two  Perfons  holding  up  Mr.  Coote,  and  after 
they  put  the  Chair  over  the  Rails,  in  order  to 
have  him  carried  away  in  a  Chair,  but  they  could 
not  ger  him  into  the  Chair.     I  would  likewife  ob- 
ferve from  the  Evidence  of  the  Surgeon,  who  gives 
you  an  Accountof  what  Nature  the  Wounds  were  j 
one  was  in  the  Breaft,  near  the  Collar-Bone,  on 
the  left  Side  ;  the  other  was  under  the  fhort  Ribs, 
on  the  left  Side  too,  which  could  no:  be  given  him 
by  the  Perfon  that  he  was  fighting  with,  he  being 
a  Right-hand  Man,  as  was  prov'd  by  his  Servant, 
My  Lord  Mohun  has  call'd  but  one  Witnefs,  which 
is  only  about  a  little  Circumftance  of  his  being 
wounded  in  the  Hand,  and  having  the  Wound  laid 
open,   but  that  was  two  Days  after  this  Fadl  was 
done ;  my  Lord  Mohun  could  not  but  know  thaC 
the  Matters  he  was  to  anfwer,  related  to  a  Time 
before.     It  muft  be  agreed  to  me,  that  they  all 
three,  my  Lord  of  Warwick,  my  Lord  Mohun  and 
Mr.  Coote,  wen:  all  away  together,  that  they  were 
carried  to  Leicejler-fields,  that  they  were  let  down' 
together,  and  walk'd  up  together  upon  the  Stone 
Pavement,  when  the  others  were  gone  towards  the 
upper  End  of  the  Fields-,  fo  that  in  all  probability, 
they  all  went  together  into  the  Place  where  the 
Fight  was,  and  were  all  concern'd  ;  andiffo,  my 
Lord  Mohun  muft  be  equally  guilty  with  the  reft, 
my  Lord  Mohun  knowing  what  Bufinefs   it  was 
they  were  going  about.     It  muft  be  left  to  your 
Lordfhips,  whether  he  fliall  not  be  prefumed  to  be 
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there  when  the  Faft  was  done,  efpecially  his  fliy- 
incr,  when  he  could  not  prevail  in  Sz.Marlmh  Lane, 
to'put  the  Matter  off  till  another  Time,  that  if  they 
did  go  on,  he  would  go  and  fee  it ;  fo  that  putting 
ihefe  two  Circumftances  together,  his  going  in  one 
of  the  Chairs  with  my  Lord  IVar-jjick  and  Coote, 
and  what  he  faid  after  when  the  Chairs  ftopt  in 
St.  Martin'?.  Lane,  we  think  are  Circumftances  to 
induce  your  Lordfhips  to  believe,  that  he  was  pre- 
fent  at  the  Time  of  the  Fad  committed,  or  very 
near  the  Place  -,  and  if  that  be  fo,  how  far  he  is 
guilty  muft  be  fubmitted  to  your  Lordfhips  Confi- 
deration  ;  and  this  is  all  that  I  fhall  trouble  your 
Lordfhips  with,  without  repeating  the  particular 
Evidence,  which  your  Lordfhips,  I  am  fure,  very 
well  remember. 

Lord  Mohtin.  My  L,ords,  I  defire  I  may  fay  one 
Word  in  anfwer  to  what  Mr.  Solicitor  has  ob- 
ferved.  I  think  your  Lordfhips  have  had  no  Evi- 
dence given  you  where  Mr.  Coote  was  kill'd  ;  but 
only  the  Chairman  that  was  defir'd  to  bring  over 
hisChair  within  theRails,  fays,  itwas  towardsPa;z- 
ton-ftreet,  which  is  quite  contrary  to  the  Place 
where  I  was  fet  down,  at  Green-fireet  End  -,  I  muft 
then  be  at  a  very  great  Dillance  from  the  Place 
where  the  Faift:  was  done. 

L.  H.  St.  If  all  have  done  on  both  Sides,  then 
your  Lordfhips  have  nothing  left  but  to  confider 
of  the  Evidence  which  has  been  given,  which  I 
fuppofe  you  will  do  among  your  felves. 

Lords.     Ay,  adjourn,  adjourn. 

L.  H.  St.  Is  it  your  Pleafure,  my  Lords,  to  ad- 
journ into  the  Houfe  of  Lords  ? 

Lordi.     Ay,  ay, 

L.  H.  St.  This  Houfe  is  adjourned  into  theHoufe 
of  Lords. 

[And  the  Lords  went  hack  in  the  fame  Order  to  the 
Houfe  of  Lords,  and  there  they  ft  aid  for  about 
two  Hours  Time,  delating  the  Matter  among 
ihemfelves,  and  afterwards  returned  again  into 
the  Court  in  Weftminfter-hall,  and  were  feated 
all  in  their  Places,  as  they  were  before,  and  the 
Lord  High  Steward  was  feated  in  the  Chair  be- 
fore the  Throne.] 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  my  Lord 
High  Steward  o^  England,  his  Grace,  does  ftrait- 
ly  Charge  and  Command  all  manner  of  Perfons 
here  prefent  to  be  uncovered,  and  keep  Silence, 
upon  pain  of  Imprifonment. 

L.  H.  St.  Is  it  your  Lordfhips  Pleafure  to  go  on 
now  to  give  your  Judgment  ? 

Lords.     Ay,   ay. 

L.  H.  St.  Then  I  muft  pray  your  Lordfhips, 
to  give  me  Time  to  write  down  your  Opinions 
diftin<5lly,  that  I  may  be  able  to  acquaint  you  with 
Certainty  of  the  Numbers. 

Lords.     Ay,  ay. 

iT^en  the  Lord  High  Steward  flood  up,  and  put 
the  ^icftion  to  every  Lord,  beginning  with  the 
youngeft  Baron,  to  know  what  his  Judgment  was  ; 
and  the  Lord  to  whom  he  call'd,  flood  up  in  his 
Place  uncovered,  and  laying  his  Right  Hand  tip- 
on  his  Breaft,  delivered  his  Judgment  in  the 
Manner  following. 

L.  H.  St.  My  Lord  Bernard,  Is  Charles  Lord 
Mohun  guilty  of  the  Felony  and  Murder  whereof 
he  ftands  indi(^cdj  or  not  guilty  ? 


L.  Bernard.  Not  guilty,  upon  my  Honour. 

fhe  fame  ^teflion  was  afied  feverally  of  all  the 
Lords,  who  in  the  fame  Form  delivered  their  Opi- 
nions, asfollowetb. 

L.  //fr/w'.  Not  guilty,  upon  my  Honour. 

'L.lVcfton.  Not  guilty,  upon  my  Honour. 

1^.  Afhburnbam.  Not  guilty,   upon  my  Honour. 

L.  Cholmondlc'^.  Not  guilty,  upon  my  Honour. 

L.  Jefferys.  Not  guilty,  upon  my  Honour. 

L.  Codolphin.  Not  guilty,  upon  my  Honour. 

L.  Guilford.  Not  guilty,  upon  my  Honour. 

L.  Ofelflone.  Not  guilty,  upon  my  Honour. 

L.  Ofborne.  Not  guilty,  upon  my  Honour. 

L.  Craven.  Not  guilty,  upon  my  Honour. 

L.  Cornwallis.  Not  guilty,  upon  my  Honour. 

L.  Gra7ivilk.  Not  guilty,  upon  my  Honour, 

L.  Berkley.  Not  guilty,  upon  my  Honour. 

L.  Laxington.  Not  guilty,  upon  my  Honour. 

L.  Rockingham.     Not  guilty,    upon    my  Ho- 
nour. 

L.  Lucas.   Not  guilty,  upon  my  Honour. 

L.  Culpeper.    Not  guilty,  upon  my  Honour. 

L.  Byron.  Not  guilty,  upon  my  Honour. 

L.  Jermyn.  Not  guilty,  upon  my  Honour. 

L.  Leigh.  Not  guilty,  upon  my  Honour. 

L.  Raby.  Not  guilty,  upon  my  Honour. 

L.  Howard.  Not  guilty,  upon  my  Honour. 

1-..  Lovelace.  Not  guilty,  upon  my  Honour. 

L,  Hunfdon.    Not  guilty,  upon  my  Honour. 

'L.  Wharton.  Not  guilty,  upon  my  Honour. 

L.  Eure.  Not  guilty,  upon  my  Honour, 

L.  Dudley.  Not  guilty,  upon  my  Honour, 

L.  Fitzw alter. 
nour, 

L.  TFilloughby. 
nour. 

Audley.     Not  guilty,  upon  my  Honour. 
Abergavenny.     Not  guilty,  upon  my  Ho- 


Not  guilty,    upon    my 
Not  guilty  ,     upon  my 


Ho- 
Ho- 


L, 
L. 

nour. 


L.  H.  St.  My  I,ord  Vifcount  Lonfdale,  Is  Charles 
Lord  Mohun  guilty,  ^c. 


L.  Vifcount  Lonfdale. 
Honour. 

L.  Vifcount  Townfhend. 
Honour, 


Not  guilty,    upon  my 
Not  guilty,  upon  my 


L.  H.   St.    The  Earl  of  Grantham,  Is  Charles 
Lord  Mohun  guilty,  ^c. 


Not   guilty, 
Not  guilty. 
Not  guilty. 


E.  of  Grantham. 
nour. 

E.   of  Albemarle. 
nour. 

E.  of  Tankerville, 
nour, 

E.  of  Warrington. 
nour. 

E.  of  Montague. 
nour. 

'  E.  of  Portland. 
nour. 

E. 
nour, 

E.  of  Nottingham.  Not  guilty, 
Hour. 

E.  of  Tarmoutb.     Not  guilty, 
flour. 


Not  guilty, 
of  Rochefler.     Not  guilty, 


upon  my  Ho- 
upon  my  Ho- 
upon  my  Ho- 
Not  guilty,  upon  my  Ho- 
Not  guilty,  upon  my  Ho- 
upon  my  Ho- 
upon  my  Ho- 
upon  my  Ho- 
upon  my  Ho" 

E. 
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E.  of  Radnor.  Nor  guilty,  upon  my  Honour. 

E.  of  Macclesfield.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Fever/ham.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Burlington.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Carlijle.  Not  guilty,  upon  my  Honour. 

"E. of  Bath.  Not  guilty,  upon  my  Honour. 

F,.  oi' Jngiefey.   Not  guilty,  upon  my  Honour. 

E.  of  EJi'ex.  Not  guilty,  upon  my  Honour. 

F.o{ Sca>f dale.  Not  guilty,  upon  my  Honour. 

E.  ofThanet.  Not  guilty,  upon  my  Honour. 

E.  of  Chejleyfield.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Carnarvan.  Not  guilty,  upon  my  Ho- 
nour. 

K.  o(  Kingfton.  Not  guilty,  upon  my  Honour. 

E.  of  PFlnchelfea.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Stamford.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Peterborough.  Not  guilty,  upon  my  Ho- 
nour. 

E.    Rivers.  Not  guilty,  upon  my  Honour. 

E.  of  Manchejler.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Denbigh.  Not  guilty,  upon  my  Honour. 

E.  of  Leicefter,  Not  guilty,  upon  my  Honour. 

E.  of  Bridgwater.  Not  guilty,  upon  my  Ho- 
nour. 

E.  of  Dorfet.  Not  guilty,  upon  my  Honour. 

E.  of  Suffolk.  Not  guilty,  upon  my  Honour, 

E.  of  Huntifigton.  Not  guilty,  upon  my  Ho- 
nour. ^  ^.., 

E.  of  Derby.  Not  guilty,  upon  my  Honour. 

E.  of  Kent.  Not  guilty,  upon  my  Honour. 

Lord  High  Steward.  My  Lord  Great  Chamber- 
lain, is  Charles  Lord  Mohun  guilty,  i£c. 

Lord  Chatnberlain.  Not  guilty,  upon  my  Ho- 
nour. 

Lord  High  Steward.  My  Lord  Marquefs  of  Nor- 
7nanby,  Is  Charles  Lord  Mohun  guilty,  &€. 

Lord  Marquefs  of  A'crwaK^iy.  Not  guilty,  upon 
my  Honour. 

L.  Marquefs  of  Hallifax,  Not  guilty,  upon  my 
Honour. 

Lord  High  Steward.  My  Lord  Duke  of  Newcajile, 
Is  Charles  Lord  Mohun  guilty,  ^c. 

D.  of  Nezvcajlle.  Not  guilty,  upon  my  Ho- 
nour. 

D.  of  Scomberg.    Not  guilty,  upon  my  Honour. 

D.  of  St.  Albans.  Not  guilty,  upon  my  Ho- 
nour. 

D.  of  Northvjnberland.  Not  guilty,  upon  my 
flonour. 

D.  of  Ormond.  Not  guilty,  upon  my  Honour. 

D.  of  Southampton.  Not  guilty,  upon  my  Ho- 
nour. 

D.  of  Richmond.  Not  guilty,  upon  my  Ho- 
nour. 

D.  of  Sotnerfet.  Not  guilty,  upon  my  Ho- 
nour. 

L.  H.St.     My  Lord  Siiwaid,  Is  Cbarles  Lo:d 
Mohun  guilty,  i^c. 
Vol.  V. 


Richard  Coofe,  Efq-,  ipg 

Lord  Steward.  Not  guilty,  upon  my  Ho- 
nour. 

Lord  High  Steward,  My  Lord  Prefident,  Is 
Charles  Lord  Mohun  guilty,  ^c. 

Lord  Prefident,  Not  guilty,  upon  my  HO'* 
nour. 

Then  the  Lord  High  Steward  of  England,  ftand- 
ing  up  uncovered,  putting  his  right  Hand  upon 
his  Breafl,  faid,  My  Lord  Mohun  is  not  guilty, 
upon  my  Honour. 

"Then  the  Lord  High  Steward  feated  himfelf  again 
in  the  Chair,  to  take  the  Number  of  the  Peers 
who  had  given  their  Judgment. 

L.  H.  St.  My  Lords,  Eighty  feven  of  your 
Lordfhips  are  prefent,  and  you  are  all  una- 
nimoufly  of  Opinion,  That  my  Lord  Mohun  is  not 
guilty  of  the  Felony  and  Murder  whereof  he  Hands 
indided. 

Lords.     Ay,  ay. 

L.  H.  St.  Let  the  Prifoner  be  call'd  to  thd 
Bar. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation, 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  my  Lord 
High  Steward  of  £«^/««(i,  his  Grace,  does  ftrait- 
ly  Charge  and  Command  all  manner  of  Perfons 
here  prefent,  to  keep  Silence,  upon  Pain  of  Im- 
prifonment. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  Chief  Go- 
vernor of  the  Tower  of  London,  bring  forth  the 
Body  of  your  Prifoner  Charles  Lord  Mohun, 
whom  you  have  committed  to  you,  in  order  to  be 
brought  hither  this  Day,  upon  Pain  and  Peril  will 
fall  thereon. 

Then  he  was  brought  forth  to  the  Bar,  and  the  Lord 
High  Steward  addrefs'd  himfelf  to  him  in  this 
Manner^    . . 

L.  H.  St.  My  Lord  Mohun,  you  have  been  in- 
difted  for  the  Murder  of  Mr.  Richard  Cootc,  upon 
which  Indidraent  your  Lordfhip  has  been  Ar- 
raigned, and  upon  your  Arraignment  [has  pleaded 
not  guilty,  and  for  your  Trial  you  have  put  your 
felf  upon  your  Peers,  my  Lords  here  prefent ; 
and  they  have  heard  the  Evidence,  and  have 
confidered  of  it,  and  delivered  their  Judgment 
upon  the  whole  Matter  -,  and  I  am  to  acquaint 
your  Lordfhip,  they  are  all  unanimoufly  of  Opi- 
nion, That  your  Lordfhip  is  not  guilty  of  the 
Felony  and  Murder  whereof  you  Hand  indifted  ; 
and  therefore  your  Lordfhip  is  difcharged  from 
your  Imprifonment,  paying  your  Fees. 

Then  the  Lord  Mohun  made  his  Reverence  to  the 
Lords,  and  exprefs'd  hi?nfelf  thus. 

Lord  Mohun.  My  Lords,  I  do  not  know 
which  way  to  exprefs  my  great  Thankfulnefs 
and  Acknowledgment  of  your  Lordfhips  great 
Honour  and  Juftice  to  me  •,  but  I  crave  leave  to 
aflure  your  Lordfhips,  That  I  will  endeavour  to 
make  it  the  Bufinels  of  the  future  Part  of  my 
Life,  lb  to  behave  my  felf  in  my  Converfation  in 
the  WorlJj  as  to  avoid  all  Things  that  may  bring 
C  c  me 
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tne  under  any  fuch  Circumftances,  as  may  expofe 
me  to  the  giving  your  Lordfliips  any  Trouble  of 
this  Nature  for  the  future.  And  then  making 
his  Reverences  to  the  Lords,  he  went  away  from 
the  Bar. 


CI.  of  the  Crown.  Serjeant  at  Arms,  make  Procla- 
mation. 

Serj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  All  man- 
ner of  Perfons  here  prefent,  are  commanded 
to  keep  Silence,  by  my  Lord  High  Steward  of 
England,  his  Grace,  upon  Pain  of  Imprifon- 
ment. 

L.  H.  St.  My  Lords,  the  Trial  being  at  an 
End,  there  is  nothing  remains  to  be  done  here, 
but  the  determining  the  Commifllon. 

Lords.  Ay,  ay. 

L.  H.  St.  Sir  Samuel  Jjlry,  let  Proclamation  be 
made  in  order  to  the  diffolving  the  Commifllon  of 
High  Stewardjhip. 

CI.  of  the  Crown.  Serjeant  at  Arms,  make  Pro- 
clamation. 

Scrj.  at  Arms.  O  Yes,  O  Yes,  O  Yes,  my  Lord 


High  Steward  of  £«_g/fl«ir/,  his  Grace,  does  ftrait- 
ly  Charge  and  Command  all  manner  of  Perfons 
here  prefenc,  and  that  have  here  attended,  to  de- 
part hence  in  the  Peace  of  God,  and  of  our  Sove- 
reign Lord  the  King  •,  for  his  Grace,  my  Lord 
High  Steward  of  England,  intends  now  to  dilfolve 
his  CominifTion. 


And  then  the  White  Staff  being  delivered  to  his 
Grace,  the  Lord  High  Steward,  he  flood  up,, 
and  holding  it  in  both  his  Hands,  broke  it  in  two  ; 
and  then  leaving  the  Chair,  came  down  to  the 
Wooll-pack,  and  /aid.  Is  it  your  Lordfoips  P lea- 
fur  e  to  adjourn  to  the  Houfe  of  Lords  ? 

Lords.     Ay,  ay. 

L.  H.  St.  This  Houfe  is  adjourned  to  the  Houfe 
of  Lords. 

Andfo  they  went  back  in  the  fame  Order  that  they 
came  into  the  Court,  and  all  the  Affembly  broke 
up. 
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Proclamation  was  made  for  all  Perfons  concerned  to 

attend. 

Cl.  ofArr.^^^^^^  O  U  good  Men  that  are 

empannelled  to  enquire, 
(jfc.  anfwer  to  your 
Names,  and  fave  your 
Fines. 
Then  Ellis  Stephens,  Wil- 
liam Rogers  and  John  Marfon,  being  iipon  Bail, 
Proclamation  was  made  for  them  to  attend,  which 
they  accordingly  did  ;  and  Mr.  Cowper  was  brought 
into  Court  by  the  Under  Sheriff. 


Cl.ofArr.  <( 


'    Spencer  Cowpet 
(Vv'hichhedid.) 

John  Marfon, 
(Which  he  did.) 

Ellis  Stephens, 
(Which  he  did.) 

William  Rogers, 
(Which  he  did.) 


,  hold  up  thy  Hand. 

hold  up  thy  Hand, 
hold   up  thy   Hand. 

hold  up  thy  Hand. 


Cl.ofArr.'^T'OUftand  indicted  by  the  Names  of 
\_  Spencer  Cowper,  late  of  the  Parifh 
of  St.  John'5,  in  the  Town  ©/"Hertford,  in  the  County 
0/ Hertford,  Efq;  John  Marfon,  late  of  the  Pari/h 
aforefaid,  in  the  County  aforefaid,  Gent.  Ellis  Ste- 
phens, late  of  the  Parifh  aforefaid,  in  the  County  afore- 
faid, Gent,  and  William  Rogers,  late  of  the  PariJJj 
aforefaid,  in  the  County  aforefaid,  Gent,  for  that  you 
not  having  the  Fear  of  God  before  your  Eyes,  but  being 
moved  and  fcduced  by  the  Infligation  of  the  Devil,  on 
the  thirteenth  Day  of  March,  in  the  Eleventh  Year  of 


the  Reign  of  his  prefent  Majefiy,  by  Force  and  Arms, 
&C.  at  the  Parifh  aforefaid,  in  the  County  aforefaid^ 
in  and  upon  one  Sarah  Stout,  Spinjler,  in  the  Peace 
of  God  and  our  Sovereign  Lord  the  King,  then  and  there 
being,  violoitly,  felonioufly,  voluntarily,  and  of  yOur 
Malice  afore-thought,  did  make  an  Affault ;  and  that 
you  the  aforefaid  Spencer  Cowper,  John  Marfon, 
Ellis  Stephens,  and  William  Rogers,  a  certain 
Rope  of  no  Value,  about  the  Neck  of  the  faid  Sarah 
then  and  there  felonioufly,  voluntarily,  and  of  your 
Malice  afore-thought,  did  put,  place,  fix  and  bind ; 
and  the  Neck  and  Throat  of  the  faid  Sarah,  then  and 
there  with  the  Hands  of  you  the  faid  Spencer  Cowper, 
John  Marfon,  Ellis  Stephens,  and  William  Ro- 
gers, felonioufly,  voluntarily,  and  of  your  Malice 
afore- thought,  did  hold,  fqueeze,  and  gripe  ;  and  that 
you  the  faid  Spencer  Cowper,  John  Marfon,  Ellis 
Stephens,  and  William  Rogers,  with  the  aforefaid 
Rope,  by  you  the  faid  Spenccx  Cowper,  John  Mar- 
fon, E.llis  Stephens,  and  William  Rogers,  then  as 
aforefaid,  about  the  Neck  of  the  faid  Sarah  Stout /«/, 
placed,  fixed,  and  bound,  and  by  the  fqueezing  and 
griping  of  the  Neck  and  Throat  of  the  faid  Sarah  with 
the  Hands  of  you  the  faid  Spencer  Cowper,  John 
Marfon,  Ellis  Stephens,  d«J  William  Rogers,  as 
aforefaid,  the  faid  Sarah  Stout  then  and  there,  by 
Force  and  Arms,  &c.  felonioufly,  voluntarily,  and  of 
your  Malice  afore-llwugbt,  did  cboak  and  fr angle  ;  by 
reafon  of  which  choaking  and  fir  angling  oj  her  the  j  aid 
Sarah  Stout,  by  you  the  aforefaid  Spencer  Cowper, 
John  Marfon,  Ellis  Stephens,  ^w^i  William  Rogers, 
with  the  faid  Rope  about  the  Neck  of  the  faid  Sarah 
Sioux,  as  aforejaid,  placed,  fixed  and  bound,  and  by  the 

fqueezing 
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jqueezing  andgrlpbig  of  the  Neck  and  Tbroa!  of  the  f aid 
Sarah,  -ivitb  the  Hands  of  you  the  faid  Spencer  Cow- 
per,  John  Marlon,  Ellis  Stephens  and  William 
Rogers,  as  ajo?rfaid,  the  faid  Sarah  then  and  then 
injiantly  died.  Andfo  you  the  faid  Spencer  Cowper, 
John  Marfon,  Ellis  Stephens  and  William  Rogers, 
the  faid  Sarah  Stout,  on  the  thirteenth  Day  0/ March, 
in  the  Tear  aforefaid,  in  the  Parifh  aforefaid,  in  the 
County  aforefaid,  in  Manner  and  Form  aforefaid,  fe- 
lonioujly,  voluntarily,  and  of  your  Malice  afore-thought, 
did  kill  and  murder  ;  and  the  faid  Sarah  Stout,  as 
aforefaid,  by  you  the  faid  Spencer  Cowper,  John 
Marfon,  Ellis  Stephens  and  William  Rogers,  fe- 
lonioufly,  voluntarily,  and  out  of  your  Malice  afore- 
thought, choaked  and  firangled,  into  a  certain  River 
there,  being  called  the  Priory  River,  thenfccretly  and 
malicioufly  did  put  and  cafl,  to  conceal  and  hide  the 
faid  Sarah  Stout  fo  murdered ;  againfl  the  Peace  of 
our  Sovereign  Lord  the  King,  his  Crown  and  Dig- 
nity 


19^ 


&c. 


Mr.Cozvper.  My  Lord,  I  Hand  at  the  Ear  with 
fome  Difadvantage,  to  encounter  a  Gentleman 
that  hath  no  Concernment ;  but  however,  I  do  take 
it  for  Law,  that  there  muft  be  a  Caufe  fhewed, 
and  that  Caiife  muft  be  a  legal  one,  and  what  thac 
Caufe  is  they  muft  certainly  make  out.  I  do  think 
it  ought  to  appear  that  there  is  fome  Relation, 
or  fome  notorious  Affeftion  or  Friendlhip,  or 
fomething  of  that  Sort,  or  otherwife  it  is  not  a  le- 
gal Caufe  of  Challenge ;  and  if  there  feem  to  be 
any  Difficulty  in  this  Particular,  I  hope  your 
Lordftiip  will  afTign  me  Counfel  to  argue  it  with 
the  King's  Counfel. 

Mr.  Baron  Hatfell.  Mr.  Co:vper,  you  are  nn- 
under  fuch  Difadvantage  as  Men  ufually  are  thac 
ftand  where  you  now  do.  You  have  been  educa- 
ted in  the  Study  of  the  Law,  and  underftand  it 
very  well.  I  have  feveral  Times  feen  how  you 
have  managed  your  Clients  Caufes  to  their  Advan- 


tage. As  for  this  Matter  of  Challenge,  Mv.7o;ies, 

I  think,  you  fhould  (Hew  your  Caufe  of  Challenge, 

Ho'v  fayeft  thou,  Spencer  Copper,  art  thou  guilty     tho'  the  Law  allows  the  Prifoner  Liberty  to  chal- 


of  the  Felony  and  Murder  whereof  thou  ftandeft 
indifted,  or  not  guilty  ? 

Mr.  Cowper.     Not  guilty. 

CI.  of  Arr.  Culprit,  How  wilt  thou  be  tried  .? 

Mr.  Cowper.     By  God  and  my  Country. 

CI.  of  Arr.  God  fend  you  a  good  Deliverance, 

Jfhen  the  other  Three  pleaded  not  guilty,  and  put 
themfelves  upon  their  Country  in  manner  afore- 
faid. 

Then  Proclamation  was  made  for  Information. 

CI.  of  Arr.  You  the  Prifoners  at  the  Bar,  Thefe 
Men  that  you  Ihall  hear  called,  and  perfonally  ap- 
pear, are  to  pafs  between  our  Sovereign  Lord  the 
king  and  you,  upon  Trial  of  your  feveral  Lives 
and  Deaths :  Therefore  if  you  will  challenge  them, 
or  any  of  them,  your  Time  to  fpeak  is  as  they 
come  to  the  Book  to  be  fworn,  before  they  be 
fworn. 

Then  the  Pannelwas  called  over. 

Cl.  of  Arr.  Do  you  defign  to  join  in  your  Chal- 
lenges, or  to  challenge  feparately  ?, 

yir.  Cowper.  If  we  fhould  challenge' feparately, 
there  muft  be  fo  many  feparate  Trials  ;  and  there- 
fore to  prevent  the  Trouble  of  the  Court,  I 
am  willing  there  fhould  be  but  one  Challenge 
for  all. 

Cl.  of  Arr.  Gentlemen,  do  you  all  agree  to 
that!* 

Prijoners.     Yes,  yes.    , 

Then  after  fome  Challenges,  as  well  on  the  Part  of 
the  King  as  of  the  Prifoners,  there  not  being  a  full 
Jury  of  the  principal  Pannel : 

Mr.  Cowper.  If  your  Lordfhip  pleafe,  the  Pan- 
nel is  now  gone  through,  I  defire  they  may  Ihew 
fome  legal  Caufe  for  their  Challenges. 

Mr.  Jones.  I  conceive  we  that  are  retained  for 
the  King  are  not  bound  to  fhew  any  Caufe,  or  the 
Caufe  is  fufficient  if  we  fay  they  are  not  good  for 
the  King,  and  that  is  allowed  to  be  a  good  Caufe 
of  Challenge  -,  for  what  other  Caufe  can  we  fhew 
in  this  Cafe  ?  You  are  not  to  Ihew  your  Caufe, 
you  challenge  peremptorily  ,  fo  in  this  Cafe  the 
King  does. 
Vol.  V. 


Jenge  twenty  peremptonly. 

Mr.  Jones.  I  don't  know,  in  all  my  Praftice  of 
this  Nature,  that  it  was  ever  put  upon  the  King  to 
fhew  Caufe  -,  and  I  believe  fome  of  the  Kind's 
Counfel  will  fay  they  have  not  known  it  done. 

Mr.  Cowper.  In  my  Lord  Chief  Juftice  Hales"^ 
Pleas  of  the  Crown,  p.  259.  it  is  exprefly  fo,  and 
in  the  Statute  of  33  Ed.  \.  ''tis  faid,  the  King  flial! 
not  challenge  without  Caufe,  and  that  muft  be 
legal. 

Cl.ofArr.  Cd\  Daniel  Clarke. 

Mr.  Baron  Hatfell.  Mr.  Jones,  if  you  can  fay 
any  Juryman  hath  faid  any  Thing  concerning  this 
Caufe,  and  given  his  Verdift  by  way  of  Difcourfe, 
or  fhew'd  his  Affedtion  one  way  or  other,  thac 
would  be  good  Caufe  of  Challenge. 

Mr.  Jones.  My  Lord,  then  we  fhould  keep  you 
here  while  to  Morrow  Morning. 

Mr.  Baron  Hatfell.  If  there  hath  been  any  great 
Friendfhip  between  any  Jury-man  and  the  Party, 
it  will  look  ill  if  he  be  inlifted  upon. 

Mr.  Cowper.  My  Lord,  I  don't  infift  upon  it, 
but  I  profefs  I  know  of  no  Friendfhip,  only  that 
Mr.  Clarke  in  Eleftions  hath  taken  our  Intereft  in 
Town  ;  I  know  I  have  a  juft  Caufe,  and  I  am  rea- 
dy to  be  tried  before  your  Lordlhip  and  any  fair 
Jury  of  the  County  ;  therefore  I  do  not  infill  up- 
on it. 

Then  the  Jury  fworn  was  as  followeth : 


Evan.  Loyd,  Efqr 
William  JVatfon, 
John  Prior, 
John  Harrow, 
George  Holgate, 
John  Stracey, 


'Tho?nas  Parrot, 
Sam.  Wallingham, 
Francis  Cole,        : 
Rich.  Crouch, 
John  Cock, 
^Rich.  Dickinfon. 


Mr.  Cowper.  My  Lord,  I  humbly  move  thaE 
I  may  have  Pen,  Ink  and  Paper. 

Mr.  Baron  Hatfell.     Ay,  by  all  means. 

Cl.  of  Arr.  Hold  up  your  Hand.  {IVhtcb  he  did.) 
And  io  of  the  reft.  You  of  the  Jury,  look  upon 
the  Prifoners,  and  hearken  to  their  Charge.  They 
ftand  indided  by  the  Names  of,  ii^c.  (Prout  in 
the  Indictment,  mutatis  mutandis.) 

Jury.  My  Lord,  we  defire  we  may  have  Pen, 
Ink  and  Paper. 

Cl.of  the  AJfize.  There  are  three  of  the  Jury 
defire  Pen,  Ink  and  Paper. 

e  c  2  Mr, 
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Mr.  Baron //«//■//.  Let  as  many  have  it  as  will. 

Mv.  Jones.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  that  are  fworn,  I  am  of  Counfel 
for  the  King  in  this  Caufe,  and  it  is  upon  an  Indift- 


ment  by  which  the  Gentlemen  at  the  Bar  ftand  ac- 
cufed  for  one  of  the  fouled  and  moft  wicked  Crimes 
almoft  that  any  Age  can  remember :  I  believe  in 
your  County  you  never  knew  a  Faft  of  this  Na- 
ture ;  for  here  is  a  young  Gentlewoman  of  this 
County  ftrangled  and  murdered  in  the  Night  time. 
The  Thing  was  done  in  the  Dark,  therefore  the 
Evidence  cannot  be  fo  plain  as  otherwife  might  be. 
After  Ihe  was  ftrangled  and  murdered,  Ihe  was 
carried  down  into  a  R.ver  to  ftifie  the  Fadt:,  and 
to  make  it  fuppofed  fhe  had  murdered  her  felf -, 
fo  that  it  was  indeed,  if  it  prove  otherwife,  a  dou- 
ble Murder,  a  Murder  accompanied  with  all  the 
Circumftances  of  Wickednefs  and  Villany  that  I 
remember  in  all  my  Pradice,  or  ever  read  of. 

This  Fad,  as  it  was  committed  in  the  Night- 
time, fo  it  was  carried  very  fecret,  and  it  is  very 
well  we  have  had  fo  much  Light  as  we  have  to 
give  ib  much  Satisfaftion  :  For  we  have  here  in  a 
manner  two  Trials,  one  to  acquit  the  Party  that 
is  dead,  and  to  fatisfy  the  World,  and  vindicate 
her  Reputation,  that  Ihe  did  not  murder  her  felf, 
but  was  murdered  by  other  Hands.  For  my  part, 
I  fhali  never,  as  Counfel  in  the  Cafe  of  Blood,  ag- 
gravate ;  I  will  not  improve  or  enlarge  the  Evi- 
dence at  all,  it  fhall  be  only  my  Bufmefs  to  fet  the 
Fad  as  it  is,  and  to  give  the  Evidence,  and  ftate 
it  as  it  Hands  here  in  my  Inftrudions. 
'  My  Lord,  for  that  Purpofe,  to  lead  to  the 
Fad,  it  will  be  neceflfary  to  inform  you,  that  up- 
on Monday  the  13th  o^ March,  the  firft  Day  of 
the  laft  Afllzcs  here,  Mr,  Co-ivper,  one  of  the  Gen- 
tlemen at  the  Bar,  came  to  this  Town,  and  light- 
ed at  Mr.  Barefoote^s,  Houfe,  and  ftaid  there  fome 
Time,  I  luppofe  to  dry  himfelf,  the  Weather  be- 
ing dirty,  but  fent  his  Horfe  to  Mrs.  Stout's,  the 
Mother  of  this  Gentlewoman.  Some  Time  after, 
he  came  thither  himfelf,  and  dined  there,  and  ftaid 
till  four  in  the  Afternoon  ;  and  at  four,  when  he 
went  away,  he  told  them  he  would  come  and 
lodge  there  that  Night,  and  fup. 

According  ro  his  Word  he  came  there,  and  had 
the  Supper  he  defired  ;    after  Supper  Mrs.  Stout, 
the  young  Gentlewoman,  and  he  fat  together  till 
near  eleven  a  Clock.  At  eleven  a  Clock  there  was 
Orders  given  to  warm  his  Bed,    openly  to  warm 
his  Bed,  in  his  hearing.  The  Maid  of  the  Houfe, 
Gentlemen,  upon  this  went  up  Stairs  to  warm  his 
Bed,  expeding  the  Gentleman  would  have  come 
up  and  followed  her  before  fhe  had  done  •,  but  it 
feems,  while  fhe  was  warming  the  Bed,  flie  heard 
the  Door  clap  together,    and  the  Nature  of  that 
Door  is  fuch,    that  it  makes  a  great  Noife  at  the 
Clapping  of  it  to,  that  any  Body  in  the  Houfe 
may  be  lenfible  of  any  one's  going  out.     The 
Maid  upon  this  was  concerned,  and  wondered  at 
the  Meaning  of  it,  he  promifing  to  lie  there  that 
Night  •,    fhe    came   down,    but    there    was   nei- 
ther Mr.  Covjper  nor  Mrs.  Stout,  fo  that  we  fup- 
pofe,  and  for  all  that  we  can  find  and  learn,  they 
muft  go  out  together.     After  their    going  out, 
the  Maid  and  Mother  came  into  the  Room,  and 
the  young  Gentlewoman  not  returning,  nor  Mr. 
Cozvper,  they  fat  up  all  Night  in  the  Houfe,  ex- 
peding   what  Time    the    young    Gentlewoman 
would  return.     The  next  Morning,    after   they 
had  fat  up  all  Night,  the  firft  News  of  this  Lady 
was,  that  fhe  lay  floating  and  fwimming  in  Wa- 


ter by  the  Mill-dam.  Upon  that  there  was  fe- 
veral  Perfons  call'd ;  for  it  was  a  Surprize  how 
this  fhould  come  to  pafs.  There  flie  lay  floating 
with  her  Petticoats  and  Apron,  but  her  Night- 
Rail  and  Morning -Gown  were  off,  and  one  of 
them  not  found  till  fome  Time  after  ;  and  the 
Maid  will  give  you  an  Account  how  it  came  to 
be  found. 

This  made  a  great  Noife  in  the  Country  ;  for 
it  was  very  extraordinary,  it  happening  that  from 
the  Time  the  Maid  left  Mr.  Cowper  and  this  young 
Gentlewoman  together,  flie  was  not  feen  or  heard 
of  till  next  Morning,  when  (he  was  found  in  this 
Condition,  with  her  Eyes  broad  open,  floating 
upon  the  Water. 

When  her  Body  came  to  be  viewed,  it  was  very 
much  wondered  at ;  for  in  the  firft  Place,  it  is 
contrary  to  Nature,  that  any  Perfons  that  drown 
themfelves  fliould  float  upon  the  Water.  We 
have  fufHcient  Evidence  that  ic  is  a  Thing  that  ne- 
ver was  ;  if  Perfons  come  alive  into  the  Water, 
then  they  fink,  if  dead,  then  they  fwim,  that  made 
fome  more  curious  to  look  into  this  Matter.  At  firfl 
it  was  thought  that  fuch  an  Accident  might  hap- 
pen, tliough  they  could  not  imagine  any  Caufe 
for  this  Woman  to  do  fo,  who  had  fo  great  Pro- 
fperity,  had  fo  good  an  Ertate,  and  had  no  Occa- 
fion  to  do  an  Adion  upon  her  felf  fo  wicked  and 
fo  barbarous,  nor  cannot  learn  what  Realon  fhe 
had  to  induce  her  to  iuch  a  Thing.  Upon  view 
of  the  Body  it  did  appear  there  had  been  Violence 
ufed  to  the  Woman,  there  was  a  Creafe  round 
her  Neck,  fhe  was  bruifed  about  her  Ear  ;  fo  that 
it  did  feem  as  if  fhe  had  been  ftrangled  either  by 
Hands  or  a  Rope. 

Gentlemen,  upon  the  Examination  of  this  Mat^ 
ter,  it  was  wondered  how  this  Matter  came  about, 
it  was  dark  and  blind.  The  Coroner  at  that 
Time,  nor  thefe  People,  had  no  Evidence  given, 
but  the  ordinary  Evidence,  and  it  pafs'd  in  a  Day. 
We  muft  call  our  Witneftes  to  this  Fad,  that  of 
NecefTity  you  muft  conclude  fhe  was  ftrangled, 
and  did  not  drown  her  fell.  If  we  give  you  as 
ftrong  a  Proof  as  can  be  upon  the  Nature  of  the 
Fad,  that  fhe  was  ftrangled,  then  the  fecond  Mat- 
ter under  your  Enquiry  will  be,  to  know  who, 
or  what  Perfons  fhould  be  the  Men  that  did  the 
Fad.  I  told  you  before,  k  was,  as  all  wicked 
Adions  are,  a  Matter  of  Darknefs,  and  done  in 
fecret,  to  be  kept  as  much  from  the  Knowledge  of 
Men  as  was  polTible. 

Truly,  Gentlemen,  as  to  the  Perfons  at  the  Bar, 
the  Evidence  of  the  Fad  will  be  very  ftiort,  and 
will  be  to  this  Purpofe. 

Mr.  Cowper  was  the  laft  Man  unfortunate- 
ly in  her  Company,  I  could  wifh  he  had  not 
been  fo  with  all  my  heart,  'tis  a  very  unfortunate 
Thing,  that  his  Name  fhould  upon  this  Occafion 
be  brought  upon  the  Stage  ;  but  then,  my  Lord, 
it  was  a  ftrange  Thing,  here  happens  to  be  three 
Gentlemen,  Mr.  Marfan,  Mr.  Rogers,  and  Mr.  Ste- 
phens ;  as  to  thefe  three  Men,  my  Lord,  I  don't 
hear  of  any  Bufinefs  they  had  here,  unlefs  it  was 
to  do  this  Matter,  to  ferve  fome  Intereft  or  Friend, 
that  fent  them  upon  this  MelTage  ;  for,  my  Lord, 
they  came  to  Town,  (and  in  Things  of  this  Na- 
ture, 'tis  well  we  have  this  Evidence,  but  if  we 
had  not  been  ftreightned  in  Time  it  would  have 
brought  out  more,  thefe  Things  come  out  flow- 
ly)  thefe  Perfons,  Mr.  Stephens,  Mr.  Rogers,  and 
Mr.  Mar/on,  came  to  Town  here  on  the  13th  of 
March  laft,   the  Aflize  Day.     My  Lord,  when 
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they  came  to  Town,  they  came  to  an  Houl'e,  and 
took  Lodgings  at  one  Gtirrey's,  they  took  a  Bed 
for  two,  and  went  out  of  their  Lodging,  ha- 
ving taken  a  Room  with  a  large  Bsd  in  it,  and 
afterwards  they  went  to  the  Glovc  and  Dolphin^ 
and  then  about  eight  a  Clock  one  Marfan  came 
to  them  there;  in  what  Company  they  came, 
your  Lordfhip  and  the  Jury  will  know  by  and  by  ; 
they  ftaid  there,  my  Lord,  at  the  Glove  from 
eight  a  Clock  to  eleven,  as  they  fay.  At  ele- 
ven thefe  three  Gentlemen  came  all  in  to  their 
Lodging  together  to  this  Gurrey's  ;  my  Lord, 
■when  they  came  in,  ic  was  very  obfervable 
amongft  them,  unlefs  there  had  been  a  Sort  of 
Fate  in  ic :  Firfi,  That  they  fhould  happen  to  be 
in  the  Condition  they  were  in  ;  And  fecondly, 
fall  upon  the  Difcourfe  they  did  at  that  Time-,  for 
my  Lord,  they  called  for  Fire,  and  the  Fire  was 
made  them,  and  while  the  People  of  the  Houle 
were  going  about,  they  obferved  and  heard  thefe 
Gentlemen  talk  of  Mrs.  Sarab  Stout;  that  happen- 
ed lO  be  their  Difcourfe  -,  one  faid  to  the  other, 
Marfan,  fhe  was  an  old  Sweet-heart  of  yours  : 
Ay,  faith  he,  but  fhe  caft  me  off,  but  I  reckon 
by  this  Time  a  Friend  of  mine  has  done  her  Bu- 
finefs :  Another  Piece  of  Difcourfe  was,  I  believe 
a  Friend  of  mine  is  even  with  her  by  this  Time. 
They  had  a  Bundle  of  Linnen  with  them,  but 
what  it  was  is  not  known,  and  one  takes  the  Bun- 
dle and  throws  it  upon  the  Bed  ;  Well,  faith  he, 
her  Bufinefs  is  done,  Mrs  Sarah  Stout's  courting 
Days  are  over ;  and  they  fent  for  Wine,  my  Lord  ; 
fo  after  they  had  drank  of  the  Wine  they  talk'd 
of  it,  and  one  pulled  out  a  great  deal  of  Mo- 
ney ;  faith  one  to  another,  what  Money  have 
you  fpent  to  Day  ?  Saith  the  other,  thou  haft 
iiad  40  or  50  /.  for  thy  Share  :  Saith  the  other,  I 
will  fpend  all  the  Money  I  have,  for  Joy  the  Bu- 
finefs is  done. 

My  Lord,  this  Difcourfe  happened  to  be  among 
them,  which  made  People  of  the  Houfe  confider 
and  bethink  themfelves ;  when  the  next  Day  they 
heard  of  this  Mrs.  Stout's  being  found  in  the  Wa- 
ter, this  made  them  recollect  and  call  to  mind 
all  thefe  Difcourfes, 

My  Lord,  after  thefe  Gentlemen  had  ftaid  there 
all  Night,  next  Morning,  truly  it  was  obferved 
(and  I  fuppofe  fome  Account  will  be  given  of  it^ 
that  Mr.  Cowper  and  they  did  meet  together,  and 
had  feveral  Difcourfes,  and  that  very  Day  went  out 
of  Town,  and  I  think  as  foon  as  they  came  to 
HodJefJon,  made  it  all  their  Difcourfe  and  Bufi- 
nefs to  talk  of  Mrs.  Stout. 

My  Lord,  we  will  call  our  WitnefTes,  and 
prove  all  thefe  Fafts  that  I  have  opened  to  your 
Lordfhip-,  and  then  I  hope  they  will  be  put  to 
give  you  fome  Account  how  all  thefe  Matters 
came  about. 

Call  Sarah  Walker,  {who  was  fworn.) 

"Mr.Jones.  Mrs.  PFalker,  pray  give  an  Account 
to  my  Lord  and  the  Jury,  of  Mr.  Cowper's  coming 
to  your  Houfe  the  13th  of  M«rc/:>,  and  what  was 
done  from  his  coming  there  at  Night  to  his  go- 
ing out. 

Sarah  JValker.  May  it  pleafe  you,  my  Lord,  On 
Friday  before  the  laft  AfTizes,  Mr.  Cowper's  Wife 
fent  a  Letter  to  Miflrefs  Stout,  that  fhe  might 
expeft  Mr,  Coioper  at  the  AlTize  Time,  and  there- 
fore we  expefted  Mr.  Cowper  at  that  Time,  and 
accordingly  provided  ;  and  as  he  came  in  with 


the  Judges,  flie  afk'd  him  if  he  would  alight;  he 
faid  no,  by  Reafon    I  come  in  later  than   ufual,  \ 
will  go  into  the  Town  and  fliow  my  fcif,   b(at  he 
would  fend  his  Horfe  prelericly  ;  fhe  afk'  d   him, 
how  long  it  would  be  before  he  would  come,  bc- 
caufe  they  would  ftay  for  him  ;  he  faid,  he  could 
not  tell,  but  he  would  fend  her  Word,  and  fhe 
thought    he  had  forgot,    and  fent   me  down  to 
know,  whether   he  would  pleafe   to  come  :   He 
faid,  he  had  Bufinefs,  and  he  could  not  come  juft 
then,  but  he  came  in  lefs  than  a  quarter  of  an 
Hour  after,  and  dined  there,  and  he  went  away 
at  four  a  Clock,  and  then  my  Millrefs  afl<.'d  him, 
if  he  would  lie  there,  and  he  anfwered  yes,  and 
he  caijie  at  Night  about  nine  a  Clock,  and  he 
fat  talking  about  half  an  Hour,  and  then  call'd 
for  Pen,  Ink  and  Paper,  for  that,  as  he  faid,  he  was 
to   write  to  his  Wife  ;  which  was  brought  him, 
and   he  wrote  a  Letter,  and  then  my   Miftrefs 
went   and    afk'd  him,  what   he  would   have  for 
Supper,  he  laid  Milk,  by  Reafon  he  had  made  a 
good  Dinner  ;  and  I  got  him  his  Supper  and  he 
eat  it,  after  flie  called   me   in    again,  and   they 
were  talking  together,  and  then  fhe  bid  me  make 
a  Fire  in  his  Chamber,  and  wheal  had  done  lb, 
I  came  and  told  him  of  it,  and  he  looked  at  n:c-, 
and  made  me  to  anfwer  ;  then  fhe  bid  me  warm 
the  Bed,  which  accordingly  1  went  up  to  do  as 
the  Clock  ftruck  11,  and  in  about  a  quarter  of 
an  Hour,  I  heard  the  Door  fliut,  and  I  thought 
he  was  gone  to  carry  the  Letter,  and  ftaid  about 
a  quarter  of  an  Hour  longer,  and  came  down, 
and  he  was  gone  and  fhe,  and  Mrs.  Stout  the  Mo- 
ther,   afk'd  me   the   Reafon    why  he  went  out 
when  I   was  warming  his  Bed,  and  fhe  afk'd  me 
for  my  Miftrefs,  and  I  told  her,  I  left  her  with 
Mr.  Coizper,  and  I  never  faw  her  after  that,  nor 
did  Mr.  Coivper  return  to  the  Houfe. 
Mr.  Jones.  How  long  did  you  fit  up  ? 
Walker.  All  Night. 

Mr.  Jones.  What  Time  next  Morning  did  you 
fee  her? 

Walker.  About  7  a  Clock. 
Mr.  Jones.  In  the  Water  or  out  ? 
Walker.  Out  of  the  Water. 
Mr.  Cowper.  Pray  will  you  recolleifl  a  lirtle,  and 
be  very  particular  as  to  the  Time  when  I  went 
out  at  Night  ? 

Walker.  Sir,  it  was  a  quarter  after  eleven  by 
our  Clock  ;  the  Difference  between  the  Town 
Clock  and  ours  was  half  an  Hour. 

Mr.  Cowper.  But  you  fay  by  your  Clock  it  was 
a  quarter  after  eleven. 
Walker.  Yes,  Sir. 

Mr.  Cowper.  Pray  what  Account  did  you  give 
as  to  the  Time  to  the  Coroner's  Inqueft  .'' 

Walker.  I  faid  then  it  was  eleven,  or  a  quarter 
after  eleven,  when  I  heard  the  Door  Ihut. 

Mr.  Cowper.  Pray  was  Mrs  Stout  prefent  with 
the  Coroner's  Inqueft  when  you  gave  that  Ac- 
count ? 

Walker.  Yes,  fhe  was. 

Mr.  Cowper.  Pray  what  Account  did  you  give 
as  to  the  Time  before  my  Lord  Chief  Juftice 
Holt^ 

Walker.  I  gave  the  Account  that  it  was  eleven, 
or  a  quarter  of  an  Hour  after. 

Mr.  Cowper.  In  her  Depofitions  there  is  half  an 
Hour's  Dilfcrence,  fur  then  ftie  faid  it  was  half  an 
Hour  after  10. 

Mr.  Baron  Hatfell.  Which  Clock  Was  earlieft, 

yours  or  the  1  own  Clock  : 

Wa'ker. 
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Mr.  Cowper.  How  came  you  to  know  this  ? 
Walker.  By  Realbn  that  Dinner  was  dreft  at  the 
Cook's-  aad  it  was  ordered  to  be  ready  by  two  a 
Clock,  and  it  was  ready  at  two  a  Clock  by  the 
Town  Clock,  and  half  an  Hour  after  two  by 
ours. 

Mr.  Cowper.  When  you  came  down  and  mifs'd 
your  Millrefs,  did  you  enquire  after  her  all  that 
Night  ? 

Walker.  No,  Sir,  I  did  not  go  out  of  the  Doors ; 
I  thought  you  were  with  her,  and  fo  I  thought 
fhe  would  come  to  no  Harm. 

Mr.  Coivper.  Here  is  a  whole  Night  fhe  gives 
no  Account  of.  Pray,  Miftrefs,  why  did  not  you 
go  after  her  ? 

Walker.  My  Millrefs  would  not  let  me. 
Mr.  Coivper.  Why  would  Ihe  not  let  you  ? 
Walker.  I  faid  I  would  fee  for  her  :  No,   fliith 
flie,   by  Reafon  if  you  go  and  fee  for  her,  and  do 
not  find  her,  it  will  makean  alarm  over  the  Town, 
:ind  there  may  be  no  Occafion. 

Mr.  Cowper.  Did  your  Miflrefs  ufe  to  flay  out 
all  Night  ? 

Walker.  No,  never. 
Mr.  Coivper.  Have  not  you  faid  fo .' 
Walker.  I  never  laid  fo  in  my  Life. 
Mr.  Covjper.  Pray  M.r^.Walker  did  you  never  take 
notice  that  your  Miftrefs  was  under  Melancholy  .'' 

Walker.  I  don't  liiy  but  fhe  was  melancholy  ;  fhe 
was  ill  for  Ibme  Time,  and  I  imputed  it  to  her 
Illnefs,  and  I  know  no  other  Caufe. 

Mr.  Cowper.  Have  you  not  often  told  People 
that  your  Miflrefs  was  a  melancholy  Perfon,  upon 
your  Oath  ? 

Walker.  I  have  faid  flie  hath  been  ill,  and  that 
made  her  melancholy. 

Mr.  Cowper.  I  will  afk  you  this  Queflion,  pray 
did  you  ever  purchafe  any  Poifon,  more  or  lefs, 
within  thefe  twelve  Months  ? 

Walker.  Yes,  Sir,  I  did  fo,  and  can  tell  what 
it  was  for. 

Mr.  Cowper.  By  whofe  Order? 
Ti'^alker.  By  my  own  Order. 
Mr.  Cowper.  Did  you  buy  Poifon  but  once,  up- 
on your  Oath  ? 

IFalker.  I  believe  I  might  buy  twice. 
.  Mr.  Cowper.  Where  : 
Walker.  Of  Mr,  Ludman. 
Mr.  Cowper.  Both  Times  there  ? 
Walker.  Yes. 
Mr.  Cowper.  Of  him  ? 
JPalker.  No,  of  the  young  Man. 
Mr.  Cowpicr.  Did  you  ever  buy  any  Poifon  at 
Luton ';' 

Walker.  No. 

Mr.  Cowper.  Did  you  ever  buy  any  by  your 
Miftrefs's  Order,  or  of  one  Mrs.  Crooke,  upon 
your  Oath.' 

Walker.   No,  I  never  did. 

Mr.  Coivper.  Pray  at  what  Time  was   it  that 
you  bought  this  Poifon  you  fpeak  of? 
Walker.  I  can't  remember. 
Mr.  Cowper.  Pray  recolleft  your  felf. 
Walker.  It  was  within  this  half  Year,  to  be  fure. 
Ml. Cowper.  What  was  the  Name  of  the  Poifon 
you  afk'd  for  ? 

Walker.  I  afk'd  for  white  Mercury. 
Mr.  Cowper.  She  fiiith,  I  pafs*d  by  her  Miftrefs's 
Houfe,  and  went  dircd:Iy  fo  Mr.  Barefoot's  ;  pray 
did  not  you  come  to  Mr.  Barefoot^%  after  me  ? 


-'e  it  the 
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Walker.   Yes,  Sir. 
Mr.  Cowper.  Pray  did  you  give  the  fame  Ac- 
count before  the  Coroner,  when  this  Matter  was 
enquir'd  into,  that  you  have  now  done? 
Walker.  Yes,  I  did,  as  near  as  I  can  tell. 
Mr.  Cowper.  Did  you  give  this  Account  in  Sub- 
fiance  ? 

Walker.  Yes,  I  did. 

Mr.  Baron  Hatfell.  Mr.  Cowper,  I  fuppofe  you 
don't  mean  in  relation  to  the  Poifon. 

Mr.  Cowper.  My  Lord,  I  mean  in  relation  to  fo 
much  of  the  Evidence  which  fhe  now  gives,  and 
particularly  refpecls  me.  For  what  End  or  Pur- 
pofcdid  you  buy  it  ? 

Walker.  I  bought  it  to  poifon  a  Dog. 
Mr.  Cowper.  Why  fhould  you  poifon  the  Doo  ? 
Walker.  It  was  a  Dog  that  ufed  to  haunt  our 
Houfe  that  did  us  a  great  deal  of  Mifchief,  but 
that  did  not  do,  fo  I  bought  it  a  fecond  Time. 
Mr.  Coivper.  Who  gave  it  to  the  Dog  ? 
Walker.  'Twas  another  Maid  did 
Dog. 

Mr.  Cowper. 
given  the  Dog  ? 

Walker.  Sir,  J  faw  it  given. 
Mr.  Cowper.  Did  your  Miflrefs  know  of  it  ? 
Walker.  Yes,  fhe  did  know  of  it  afterwards. 
Mr.  Cowper.  Hew  did  you  give  it  ? 
Walker.  In  warm  Milk. 
Mr.  Cowper.  How  did  the  Milk  look  ? 
Walker.    It  did   not   look  difcolour'd    in   the 
leafl. 

Mr.  Baron  Hatfell  You  fiiid  juft  now  your  Mi- 
ftrefs was  ill,  and  that  made  her  melancholy  ; 
what  Illnefs  was  it  ? 

Walker.  My  Lord,  flie  had  a  great  Pain  in  her 
Head. 

Mr.  Baron  Hatfell.  How  long  had  fhe  been  trou- 
bled with  it  ? 

Walker.  Ever  fince  laft^Mrtji  was  twelve  Months 
was  the  beginning  of  it. 

Mr.   Jones.  Did  you  ever  find  her  in  the  leaft 
inclined  to  do  her  felf  a  Mifchief? 
Walker.  No,  I  never  did. 
Mr.  Cowper.  You  bought  Poilbn  twice,    did 
you  giveall  the  Poifo:]  you  bought  to  the  Dog  ? 
Walker.  Yes. 

Mr.  Cowper.  The  firft  and  the  laft  ? 
Walker.  Yes,   the  whole. 
Mr.  Coivper.  How  much  did  you  buy  ? 
Walker.  I  am  not  certain  how  much  I  bought. 
Mr.  Cowper.  Pray  what  Mifchief  did  it  do  the 
Dog? 

Walker.  I  cannot  tell,  he  may  be  alive  till  now 
for  ought  I  know. 

Mr.  Cowper.  What  Mifchief  did  the  Dog  do  ? 


Walker. 


A  great 


deal,  he  threw  down  fcveral 


Things  and  broke  them. 

Mr.  Jones.  Did  Mr  Cowper,  upon  your  Oath, 
hear  Miftrefs  Stout  give  you  Order  to  make  his 
Fire  and  warm  his  Bed  ? 

Walker.  He  knows  beft,  wliether  he  heard  it  or 
no  •,  but  he  fat  by  her  when  flie  fpake  it. 

Mr.  Jones.  Did  fhe  fpeak  of  it  fo  as  he  might 
hear  ? 

Walker.  Yes  flie  did,  for  he  was  nearer  than  I. 

Mr.   Jones.  And  did  not  he  contradiill  it  ? 

Walker.   Not  in  the  leaft. 

Mr.  Jones.  Was  it  the  old  or  young  Woman, 
that  gave  you  the  Order? 

Walker.  The  young  Woman. 

Mr. 
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Mr.  Cowper.  Pray,  did  the  Dog  lap  ic,  or  did 
you  pour  it  down  his  Throat,  upon  your  Oath  ? 

Walker.  No,  he  lapt  it,  upon  my  Oath. 

Mr.  Jones.  Did  Mr.  Cowper  fend  for  his  Horfe 
from  your  Houfc  the  next  Day  ? 

Walker.  I  can't  fay  that  ;  I  was  not  in  the  Way. 

Mr.  Jones.  Did  he  come  to  your  Houfe  after- 
wards ? 

Walker.  No,  I  am  fure  he  did  not. 

Mr.  Jones.  Was  the  Horfe  in  your  Stable  when 
it  was  fent  for  ? 

Walker.  Yes,  Sir, 

Mr.  Jones.  And  he  did  not  come  to  your  Houfe 
again,  before  he  went  out  of  Town  ? 

Walker.  No,  Sir. 

Mr.  Jones.  Do  you  know  which  Way  he  went 
out  of  Town  ? 

Walker.  No.  Sir. 

Mr.  Baron  Hatfell.  Did  Mr.  Cowper  ufe  to  lodge 
at  your  Houfe  at  the  AfTizcs  ? 

Walker.  No,  my  Lord,  not  fince  I  came  there  i 
the  Seffions  before,  he  did. 

Mr.  Cowper.  Where  did  you  come  to  invite  me 
to  Dinner  } 

Walker.  At  Mr.  Barefooth. 

Mr.  Cowper.  Then  you  knew  I  was  to  lodge 
there .-' 

Mr.  Baron  Hatfell.  Who  wrote  the  Letter  on 
Friday,  that  Mr.  Cowper  would  lodge  there  ? 

Walker.  I  know  not  who  wrote  it,  his  Wife 
fent  it. 

Mr.  Jones.  Did  he  tell  you  he  would  lodge  there 
that  Night  before  he  went  away  ? 

Walker.  When  he  went  from  Dinner  he  faid  fo. 

Mr.  Jones.  Call  Jatnes  Berry,  {who  was  fworn.) 
Now,  my  Lord,  we  will  giveEvidence  of  the  Man- 
ner, how Ihe  was  found.  Mr.  Berry,  Doyou  remem- 
ber when  Mrs.  Stout  was  found  by  your  Mill .? 

Berry.  No,  indeed,  I  do  not  know  juft  what 
Day  it  was. 

Mr.  Jones.  When  you  found  her,  do  you  remem- 
ber, how,  in  what  Manner  fhe  was  found  ? 

Berry.  Yes  ;  I  went  out  in  the  Morning  to  fhoot 
a  Flufh  of  Water  by  fix  a  Clock,  and  1  law  fome- 
thing  a  floating  in  the  Water,  fo  I  went  out  to 
fee  what  it  was,  and  I  faw  part  of  her  Cloaths, 

Mr.  Jones.  Did  you  fee  her  Face  ? 

Berry.  No,  not  then. 

Mr.  Jones.  Was  her  Face  under  Water,  or 
above  ? 

Berry.  No  part  of  her  Body  was  above  Water, 
only  fome  part  of  her  Cloaths. 

Mr.  Jones.  How  many  Foot  deep  might  the 
Water  be  ? 

Berry.  Five  Foot  deep. 

Mr.  Jones.  And  how  much  was  fhe  under  Wa- 
ter, do  you  conceive  ? 

Berry.  She  might  be  under  Water  about  five  or 
fix  Inches. 

Mr.  Jones.  Then  her  whole  Body  was  not  un- 
der Water,  was  it  ? 

Berry.   Yes. 

Mr.  Jones.  Was  her  Face  under  Water? 

Berrs.  Yes. 

Mr.  Baron  Hatfell.  Did  fhe  lie  upon  her  Face, 
or  her  Back  ? 

Berry.  She  lay  upon  her  Side. 

Mr.  Jones.  When  fhe  was  taken  out,  Were  her 
Eyes  open  or  fhut? 

Berry.  Her  Eyes  were  open. 

Mr.  Jones.  Was  fhe  fwell'd  with  Water  ? 

Berry^  I  did  not  perceive  her  fwell'd :  I  was 


amaz'd  at  it,   and  did  not  fo  much  mind  ic  as  I 
Ihould. 

Mr.  Jones.  But  you  remember  her  Eyes  were 
flaring  open  ? 

Berry.  Yes. 

Mr.  Jones.  Did  you  fee  any  Marks  or  Bt-uifes 
about  her  ? 

Berr\.  No. 

Mr.  Cowper.  Did  you  fee  her  Leo-s  ? 

Berry.  No,  I  did  not. 

Mr.  Cowper.  They  were  not  above  Water  ? 

Berry.  No. 

Mr.  Cowper.  Could  you  fee  them  under  Water ; 

Berry.  I  did  not  fo  much  mind  it. 

Mr.  Cowper.  Did  fhe  lie  Iti-aight  or  double- 
driven  together  by  the  Stream  ? 

Berry.  I  did  not  obferve. 

Mr.  Cowper.  Did  you  not  obferve  Weeds  and 
Trumpery  under  her  ? 

Berry.  There  was  no  Weeds  at  that  Time 
thereabouts. 

Mr.  Jones.  Was  the  Water  clear  ? 

Berry.  No,  it  was  thick  Water. 

Mr.  Jones.  Was  there  any  Thing  under  her,  in 
the  Water,   to  prevent  her  finking  ? 

Ber>-y.  No,  I  do  not  know  there  was ;  fhe  lay 
on  her  right  Side,  and  her  right  Arm  was  driven 
between  the  Stakes,  which  are  within  a  Foot  of 
one  another. 

Mr.  Jones.  Did  any  Thing  hinder  her  from 
finking  ? 

Berry.  Not  that  I  faw. 

Mr.  Jones.  Did  you  help  to  take  her  out  from 
the  Stakes  ? 

Berry.  No.  -.  .    . 

Mr.  Jones.  Call  John  Venahles. 

Mr.  Cowper.  Mr.  Berry,  if  I  underftand  you 
right,  you  lay  her  Right  Arm  was  driven  between 
the  Stakes,  and  her  Head  between  the  Stakes  -, 
could  you  perceive  her  Right  Arm,  and  where 
was  her  Left  Arm  ? 

Berry.   Within  a  fmall  Matter  upon  the  Water. 

Mr.  Bar.  Hatfell.  Did  you  fee  her  Head  and 
Arm  between  the  Stakes  ? 

Berry.  Yes ;  her  Arm  by  one  Stake,  and  her 
Head  by  another. 

Mr.  Jones.  Did  the  Arm  hang  down,    or  how  ? 

Berry.  I  did  not  mind  fo  much  as  I  might  have 
done. 

Then  John  Venables  wa;  fworn. 

Mr.  Jones.  Did  you  fee  Mrs.  Stout,  when  fhe  wa3 
taken  out  of  the  Water,  and  as  fhe  lay  in  it  ? 

Venables.  Yes. 

Mr.  Jones.  Give  an  Account  how  you  found 
her. 

Fenahles.  She  was  floating  upon  the  Water. 

Mr.  Jofies.  How  ?  Was  all  her  Body,  or  what 
Part  in  the  Water  ? 

Venahles.  She  lay  upon  her  Right  Side,  and  this 
Arm  upon  the  Water,  rather  above  the  Water, 
her  Ruffles  were  above  the  Water. 

Mr.  Jones.  Did  you  help  to  take  her  out  ? 

Venahles.  No,  Sir. 

Mr.  Jones.  Were  her  Eyes  open  then  ? 

Venables.  Her  Eyes  were  open  when  I  faw  her, 
but  I  d:d  not  fee  her  when  fhe  was  taken  out. 

Mr.  Jones.  Did  any  Thing  hinder  her  from 
finking  ? 

Vciuibles.  I  faw  nothing  to  hinder  her  if  fhe 
would  have  funk. 

Mr- 
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Mr.  Jones.  Call  Leonard  Deil^  (whozvas  fwoni.) 
Did  you  fee  this  Mrs.  Stout  in  the  Water  ? 

Dell.  Yes. 

Mr.  yonca.  Pray  tell  us  in  what  Polture  Ihe 
was  found. 

Dell.  1  faw  her  floating  in  the  River  ;  I  faw  her 
Face  and  her  Cioaths. 

Mr.  Jones.  Were  her  Cioaths  all  above  the 
Water  ? 

Dell.  Her  Stays  and  her  Coat  that  Ihe  had  next 

her. 

Mr.  Jones.  Were  thefe  plainly  above  the  Water? 

Dell.  Some  Part  of  them. 

Mr.  Jones.  Did  you  fee  her  Face,  was  that  above 
the  Water  ? 

Dell.  No,  Sir,  it  was  between  the  Piles ;  Ihe 
lay  on  her  Right  Side,  and  her  Head  was  between 
the  Stakes,  and  her  Right  Arm. 

Mr.  Jones.  Did  you  help  to  take  her  out  of  the 
Water? 

DeU.  Yes. 

Mr.  Jojies.  Did  any   Thing  hinder  her  from 

finking  ? 

Dell.  Neither  Stakes  nor  any  Thing  there. 

Mr.  Jones.  Did  her  Arms  or  Neck  ftick  to  the 
Stakes  ?  ■  : 

Dell.  Not  to  my  thinking. 

Mr.  Jones.  Was  the  Water  clear,  or  weedy  ? 

DeU.   It  was  very  clear. 

Mr.  Jones.  How  many  Foot  deep  was  it  ? 

I  know  not,  but  it  might  be  five  Foot 


Did  you  help  to  take  her  out  of  the 


DeU. 
deep. 

Mr.  Jones 
Water  ? 

Dell.  Yes,  Sir,  and  we  took  her  and  carried  her 
into   the  Meadow  juft  by,  and  laid  her  on  the 

Bank. 

Mr.  Jones.  Did  you  obferve  her  Face,  Neck, 
or  Arms,  to  be  bruis'd  ? 

Dell.  I  faw  no  Bruife  at  all. 

Mr.  Coivper.  How  did  you  know  but  her  Right 
Arm  did  reach  to  the  Ground,  fince  you  did  not 

fee  it  ? 

Dell.  We  could  fee  her  Arm  lie  in  this  Man- 
ner between  the  Piles,  the  Right  Arm  was  down- 
wards, for  fhe  lay  on  one  Side. 

Jur\-vtan.  Did  you  fee  any  Arm  above  in  the 
Water  ? 

Dell  No. 

Mr.  Baron  HatftU.  You  fhould  propofe  your 
Queftions  to  the  Court. 

Juryman.  My  J.ord,  I  defire  to  know  where 
was  her  Left  Arm. 

Mr.  Baron  Hatfell.  Where  was  her  left  Arm  ? 

Dell.  Ican't  tell  how  it  did  lie  -,  I  did  not  obferve  it. 

Mr.  Baron  Hatfell.  When  you  took  her  out  of 
the  Water,  did  you  obferve  her  Body  fwell'd  ? 

Dell.  We  carry'd  her  into  the  Meadow,  and 
laid  her  on  the  Bank- fide,  and  there  fhe  lay  about 
an  Hour,  and  then  was  ordered  to  be  carry'd  in- 
to the  Miller's. 

Mr.  Baron  Hatfell.  Did  you  obferve  that  any 
Water  was  in  her  Body  ? 

Dell.  None  at  all  that  I  could  fee ;  but  there 
was  fome  fmall  Matter  of  Froth  came  from  her 
Mouth  and  Noftrils. 

Juryman.  My  Lord,  I  defire  to  know  whether 
her  Slays  were  lac'd? 

Dell.  Yes,  fhe  was  laced. 

Mr.  Cowfer.  If  I  take  you  right,  you  fay  fhe 
was  ftrait-laced  ? 

Dell.  Her  Stays  were  laced. 


Mr.  Cowper.  And  you  fay  there  was  Froth  and 
Foam  came  out  of  her  Mouth  and  Noftrils  ? 
Dell.  Yes,  Sir. 

Mr.  Jones.  Pray,  What  Quantity  ? 
Dell.  I  could  hold  it  all  in    the  Palm    of  my 
Hand. 

Mr.  Cowper.  How  was  fhe  taken  out  of  the 
Water  ? 

Dell.  My  Lord,  we  ftood  upon  the  Bridge,  I 
and  another  Man,  where  fhe  lay,  and  he  laid  hold 
of  her  and  took  her  out. 

Mr.  Jones.  And  did  you  not  perceive  fhe  was 
hung? 
Dell.  No,  my  Lord. 

Mr.  Cowper.  Pray,  Where  was  fhe  laid  when 
fhe  was  taken  out? 

Dell.  In  the  Place  call'd  the  Hoppers,  juft  by. 
Mr.  Cowper.  How  long  did  fhe  lie  there? 
Dell.  About  an  Hour. 

Mr. Cowper.  Did  you  ftay  there  all  that  Time? 
Dell.  Yes. 

Mr.  Cowper.  And  did  the  Froth  continue  to  if- 
fue  from  her  Mouth  and  Noftrils  ? 

Mr.  Baron  Hatfell.  He  told  you,  Mr.  Cowper, 
he  could  hold  it  all  on  the  Palm  of  his  Hand, 

Mr.  Jones.  Call  John  Ulfe,  (who  wasfworn.)  John 
Ulfe,  Did  you  fee  Mrs.  Stout  when  fhe  was  taken 
out  of  the  Water  ? 
Ulfe.  Yes. 

Mr.  Jones.  Give  an  Account  of  the  Condition 
fhe  was  in. 

Ulfe.  She  lay  on  one  Side  j  I  help'd  to  take  her 
out. 

Mr.  Jones.  Did  fhe  hang  or  ftick  by  any  Thing  ? 
Ulfe.  There  was  nothing  at  all  to  hold  her  up  ; 
fhe  lay  between  a  Couple  of  Stakes,  but  the  Stakes 
could  not  hold  her  up. 

Mr.  Jones.  Did  you  fee  her  after  fhe  was  taken 
out? 

Ulfe.  Yes. 

Mr.  Jones.  Did  any  Water  come  out  of  her  ? 
Ulfe.  Nothing  at  all,  only  a  little  Froth  came 
out  of  her  Noftrils. 

Mr.  Jones.  Call  Katharine  Dew,  (whowas  fworn.) 
Did  you  fee  Mrs.  Stout  taken  out  of  the  River  ? 
Dew.  Yes. 

Mr.  Jones.  Did  you  fee  her  in  the  River  before  ? 
Dew.  Yes,  Sir. 

Mr.  Jones.  How  did  fhe  lie  in  the  River? 
Dew.  She  lay  Side-way  with  her  Eyes  open,  and 
her  Teeth  clenched  in  her  Head,   with  Water 
flowing  a  little  from  her  Face,  fome  Part  of  Her 
and  her  Petticoats  were  above  Water. 
Mr.  Jones.  Did  nothing  hold  her  from  finking  ? 
Dew.  Her  Right  Arm  lay  againft  the  Stake. 
Mr.  Jones.  Did  you  fee  her  after  flie  was  tak^ 
out  of  the  River  ? 
Dew.  Yes,  Sir. 
Mr.  Jones.  Was  fhe  fwell'd  ? 
Dew.  I  did  not  perceive  fhe  was  fwell'd  at  all. 
Mr.  Jones.  Did  you  handle  her  ? 
Dew.  No,  I  touch'd  nothing  but  her  Petticoat. 
Mr.  Jones.  Did  you  obferve  her  Legs  were  in 
the  Water? 

Dew.  No,  I  did  nor. 

Mr.  Cowper,  Did  you  fee  where  her  Right  Arm 
was  ? 

Dew.  I  could  not  fee  her  Right  Arm,  the  Wa- 
ter flow'd  over  it. 

Mr.  Cowper.  Did  you  fee  her  after  this  Timer 
Dew.  No  Sir,  I  faw    her  taken  out,  but  not 
afterward. 

Mr.  Bar, 
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Mr  Bar.  Hatfel.  Did  you  fee  her  after  fhe  lay 
on  the  Ground  ? 

De-J).  Yes,  my  Lord. 

Mr  Bar.  H.itffl.  How  was  fhe  then  ? 

Diiv  She  purged  at  the  Nofe  and  one  of  her 
Eves,  I  did  not  take  particular  Notice  after  fhe 
■was  out,  the  Notice  I  toclt  was  when  Ihe  was 
in  the  Water. 

Ml-  Bar.  Haifil.  What  did  you  fee  at  her  Eye  ? 

Drdo.  Froth,   my  Lord. 

Mr  Jvnei.  Did  you  fee  her  after  flie  was 
firipp'd  naked  ? 

beiv.  No,  my  Lord.- 

Mr  '^vihs.  Was  it  a  fettled  Frothing,  or  a 
Purging  ? 

Ve-Ji.  A  purging  Froth. 

Mr  Bar.  HatjelDiA  any  B  odywipe  it  off? 

De-jj.  No,  my  Lord,  I  did  not  fee  any  Body  do 

it. 

Mr  Bar.  Hatfe'.  Then  there  was  no  new  Froth 

came  ? 

Den:.  No,  my  Lord,  I  faw  her  Froth  at  the 
Nofe  and  one  of  the  Eyes,  as  foon  as  fhe  was  ta- 
Len  out,  but  I  did  not  ftay  long. 

Mr  Co'iiper.  Was  (he  in  her  Stays  ? 

Dew.   Yes,  Sir. 

Mr  C'Aifer.  Was  flie  not  laced  ? 

De'jo    Yes,  fhe  w  as  lac'd  before  and  behind. 

Mr  Junes.  Call  T'lmnas  Deii:.  (M-'ho  ivas  SvMrn.) 
Did  you  fee  this  Mrs  Stout  in  the  Water.?  Pray 
give  my  Lord  and  the  Jury  an  Account  what 
Poftnre  (he  was  in. 

Dtvj-  I  faw  her  lying  in  the  Water  floating, 
above  the  Water  I  will  not  fay,  but  the  Water 
ran  feme  fmall  Matter  over  her,  her  right  Arm 
was  within  the  Stake  ;  and  her  left  Arm  without, 
flic  lay  jull  upon  her  Side,  and  I  faw  her  when 
fl:e  was  hrfl  taken  up,  and  her  Shoes  and  Stock- 
ings were  as  clean  as  when  they  were  put  on,  no 
Mud  nor  Dirt  upon  them,  and  I  faw  her  Shoes 
and  her  Stockings,  as  high  as  her  knee  almoft, 
but  I  fuv  no  Dirt. 

Mr  Jones.  Do  you  believe  fhe  had  been  funk 
to  the  Bottom  ? 

Devx  She  did  not  look  as  if  fhe  had,  nor  I  fee 
1:0  Water  come  from  her. 

Mr  Jones.  Did  you  obferve  that  flie  was  fvve!- 
led  at  all  ? 

DtW.  No,  nor  fwell'd  that  I  perceive  a  bit, 
there  was  a  little  Froth  that  came  out  of  her 
Nofe.  and  about  her  (I  can't  fay  from  her  Eye) 
in  that  it  was  a  fmall  Quantity. 

Mr  Jones.  Call  Mr  Edroard  Blackno.  (JVho 
•was  S-xoni.)  Did  you  fee  Mrs.  Stvut,  when  flie 
lay  in  the  Water  ? 

Blackno.  Yes.I  did  fee  her  lye  in  the  Water  float- 
ing;! was  fo  near,  that  I  faw  the  Miller's  Man  life 
her  up  by  one  of  her  Arms  out  of  the  Water. 

Mr  Junes.  Was  the  Arm  bent  or  ilreight? 

Blackno.  It  hung  in  this  Manner  (fhew  ing  the 
Court  how  with  his  own  Arm.) 

Mr  Bar.  HatJeL  The  other  Witnefles  faid,  fhe 
lay  on  iier  right  Side. 

Blackno.  Yes,  fhe  lay  on  her  right  Side,  and  her 
Arm  in  this  Manner. 

MrBar.f/;z/:/<?/.Did  you  obferveherto  be  f  Aell'd? 

Blackno.  I  did  not  fee  her  taken  out. 

Mr  Bar.  Hutfel.  Did  you  obferve  any  thing 
to  hinder  her  from  Sinking  ? 


Blackno.  No,  I  did  not,  nothing  but  the  Wa- 


ter. 


Vol..  V. 


Mr  Co-vper.  I  think  Sir,  if  I  heard  you  right,  you 
fiy,  that  this  taking  by  the  Arm  and  Ifirring  her, 
was  before  fhe  w  as  taken  out  of  the  Water,  then  I 
would  know,  after  (he  was  ftirred  was  file  let  ^^0 
again,  \vas  you  t>y  at  the  taking  of  her  up  ? 

Blackno.  No,  1  was  not. 

Mr  Bar.  H.i'Jel.  He  told  you  fne  was  floating 
when  he  faw  her,  and  that  nothing  hindered  her 
from  fluking. 

T'hen  William  Edmunds  a>7d  William  Pa^e 

uere  Szvorn. 

Mr  Jones.  Edmunds  did  you  fee  Mrs  Stout 
when  fhe  was  in  the  Water  } 

Edmunds.  Yes,    Sir. 

Mr  Jones.  Give  an  Account  what  poflure  fhe 
was  in  ? 

Edmunds.  She  lay  againfl:  the  Stake,  her  Head 
lay  againft  the  Stake  in  the  River,  we  were  com- 
ing up  in  a  Barge,  and  called  to  a  Miller  to  draw 
the  VVater,  but  he  faid  he  could  not,  for  then  fhe 
would  fwim  through,  and  then  we  came  on,  and 
fee  her  lye  in  the  V\'ater 

Mr  7'we^.  Did  any  thing  hinder  her  from  finking? 

Edmunds.  Not  that  I  fee. 

Mr  Jones.  Did  no  part  of  her  Legs  or  Arms 
flick  ?  Did  you  fee  her  taken  out  ? 

Edfnunds.  No  I  did  not,  I  was  gone,  I  did  not 
know  whether  they  v.  ould  take  her  out  or  no. 

Mr  Jones.  Page,  did  you  fee  Mrs  Stout  upon 
the  Water  ? 

Page.  Yes,  Sir. 

Mr  Jones.  Tell  us  how  f!ie  lay. 

Page.  She  lay  floating  on  the  Water  on  her  right 
Side,  wich  her  Head  between  the  Stakes. 

Mr  Jones.  Did  her  Arms  or  Cloaths,  or  any 
Thing  flick  ? 

Page.  Not  that  I  faw. 

Mr  Jones.  Did  any  Thing  hinder  her  from 
finking  ? 

Page.  I  faw  nothing. 

Mr  Coupe,-.  Did  you  fee  her  Legs  or  Knees  ? 

Page-  No  I  could  not,  they  were  not  out  of 
the  Water. 

Mr  Junes.  Swear  Mrs  Ann  XJlfe  (Whkh  was  done) 
Did  you  fee  Mrs  Stout  in  the  VV'acer  ? 

Uije.  Yes,  I  help'd  to  pull  her  out,  fhe  lay  on  one 
Side  in  the  Water  floating,  and  the  Water  came 
over  her  Face. 

Mr  Jones.  Did  fhe  flick  by  any  Thing  ? 

Ulfe  One  of  her  Arms  was  about  the  Poft- 

Mr  Jones.  How  ? 

Ulfe.  It  got  through  the  Grate, 

Mr  Jones.  But  it  did  not  hang. 

Ulfe.  No. 

Mr  Jones.  Did  you  take  her  out  ? 

Ulfe.  Yes,  Sir. 

Mr  Jrnes.  Did  you  mind  her  Cloaths  ? 

Ulfe.  Yes  I  turn'd  up  her  Petticoat  in  the  Wa 

Mr  Jones.  Had  fhe  Gloves  on  ? 

Ulfe.  No,  Sir. 

Mr  Jo-nes.  How  were  her  Shoes  and  Stockings  ? 

Ulfe.  They  were  not  muddy,  her  Stockings 
were  rowld  down,  fhe  had  no  Garters  on. 

Mr  Cowper.  You  fay,  one  Arm  lay  through  the 
Grate,  where  lay  the  other  ? 

Ulfe.  The  other  was  down  in  the  Water. 

William  How  was  Sworn. 

Mr  Jo)ies.  Did  you  fee  Mrs  Stout  in  the  Wa" 
ter? 


rater. 
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//oiu.  Yes,  Sir,  I  fee  her  lye  upon  the  Water, 
ftie  lay  afloat,  ftic  might  lye  three  or  four  Inches 
deep  in  the  Water. 

Mr  Jonei.  Did  any  of  her  Cloaths  lye  above 
the  Water  ? 

Hjw.  Some  part  of  her  Coats  lay  above  the 

Water. 

Mr  'yones.   Did  any  Thing  hinder  her  from 

finking  ? 

Huw.  I  faw  nothing,  I  faw  them  take  her  out, 
and  did  not  perceive  "iTie  hung  any  Way,  fhe  lay 
with  one  Arm,  and  her  Head  in  the  Grate,  but 
I  did  not  perceive  fhe  hung. 

'^ohn  Meager  was  Svmn. 

Mr  "Jones.  Well,  do  you  give  an  Account  of 
what  you  know  of  Mrs  Stout  being  in  the  Water .? 

Meager.  I  fee  Mrs  Sarah  Stout  floating  in  the 
Water,  her  right  Arm  in  the  Grate,  and  her  lefc 
Arm  with  the  Stream. 

Mr  Jones.  Did  fhe  hang  or  flick  by  any  Thing? 
•   Meager.  No,  neither  hang  nor  flick,  flie  floated. 

Mr  Cowper.  Did  you  fee  fome  Body  go  through 
the  Blue-coat  Btiilding  about  eleven  a-Clock  ? 

Meager.  No,  Sir,  I  was  in  Bed  before  Nine. 

Mr  Jones.  Now,  my  Lord,  we  will  give  an  Ac- 
count how  fhe  was  when  fhe  was  flript,  and  they 
came  to  view  the  Body.  Call  John  Dimfdale  ju- 
nior.    (Who  was  Sworn.) 

Dimfdale.  My  Lord,  I  was  fent  for  at  Night 
on  T'liefday  the  laft  Affizes 

Mr  Cowper.  My  Lord,  if  your  Lordfliip  pleafes, 
1  have  fome  Phyficians  of  Note  and  Eminency  that 
are  come  down  from  London,  I  defire  they  may  be 
call'd  into  Court  to  hear  what  thefe  Surgeons  fay. 

Mr  Bar.  Hatfd.  Ay,  by  all  means. 

Mr  Cowper.  My  Lord,  there  is  Dr  Sloane,  Dr 
Garth,  Dr  Morley,  Dr  Gilftrop,  Dr  Harrixt,  Dr 
IVollafloH,  Dr  Creli,  Mr  IVilliafn  Cowper, Mt  Bartktt, 
and  Mr  Camlin. 

Who  refpeBively  appear  d  in  Court. 

Mr  Jones.   Give  an  Account  how  you  found 

Mrs  Stoiit.  .       T  r         r 

Mr  Bar.  Hatfel.  You  are  a  Phyfician,  1  iuppole. 

Si 


ir 


Difufdale.  A  Surgeon,  My  Lord.  When  I  was 
fent  for  to  Mrs  Stout's,  I  was  fent  for  two  or  three 
Times  before  I  would  go  ;  for  I  was  unwilling 
after  I  heard  Mrs  Stout  wasdrown'd;  for  I  thought 
with  my  felf,  what  need  could  there  be  of  me  when 
the  Perfon  was  dead  ;  but  fhe  Hill  fent ;  and  then 
I  went  with  Mr  Cwtlin,  and  found  a  little  Swel- 
ling on  the  Side  of  her  Neck,  and  file  was  black 
on  both  Sides,  and  more  particularly  on  the  left 
Side,  and  between  her  Breafts  up  towards  the 
Collar-bone,  that  was  all  I  faw  at  that  time,  on- 
ly a  little  Mark  upon  one  of  her  Arms,  and  I 
think  upon  her  left  Arm. 

Mr  Jones.  How  were  her  Ears  ? 

Dimfdak.There  was  a  Settling  of  Blood  on  both 
Sides  the  Neck,  that  was  all  I  faw  at  that  Time. 

Mr  Jones.  How  do  you  think  fhe  came  by  it? 

Dimfdale.  Truly  I  only  gave  an  Account  juft 
as  I  fay  now  to  the  Gentlemen  at  that  Time,  I  faw 
no  more  of  it  at  that  Time,  but  about  fix  Weeks 
after  the  Body  was  opened  by  Dr  Philips 

Mr  Cowper.  My  Lord,  he  is  going  to  another 
Piece  of  Evidence,  and  I  would  ask  him 

Mr  Jones,  Let  m  have  done  firft  ;  how  was 
lier  Ears  ? 


Dimfdale.  There  was  a  blacknefs  on  both  Ears^ 
^  Settling  of  Blood. 

Mr  Jones.  Call  Sarah  Kimpfon. 
Mr  Bar.  Hatfel.  Mr  Cowper,  now  you  may  ask 
him  any  Thing,  they  have  done  with  him. 

Mr  Coivper.  I  would  ask  him  whether  he  was 
not  employed  to  view  thefe  particular  Spots  he 
mentions  at  the  Coroner's  Inqueft  ? 

Difnfdale,  I  was  defired  to  look  upon  the  Face 
and  Arms,  and  Breafl,  becaufe  they  faid  there 
was  a  Settling  of  Blood  there. 

Mr  Cowper.  When  you  return'd  to  the  Coro- 
ner's Inqueft,  What  did  you  certify  as  your  Opi- 
nion ? 

Ditnfdale.  I  did  certify  there  was  a  Settling  of 
Blood,  but  how  it  came  I  could  not  tell. 

Mr  Cowper.  I  ask  you.  Sir,  Did  not  you  fay  it 
was  no  more  than  a  common  Stagnation  ufual  in 
dead  Bodies  ? 

Dimfdale.  I  do  not  remember  a  Word  of  it. 

Mr  Cowper.  Sir,  I  would  ask  you ;  You  fay  the 
Spot  was  about  the  Collar-bone ;  was  it  above 
or  below? 

Dimfdale.  From  the  Collar-bone  downwards. 

Mr  Cowper.  Had  fhe  any  Circle  about  her  Neck  ? 

Dimfdale.  No  ;  not  upon  my  Oath. 

Mr  Junes.  Swear  Sarah  Kimpjon.  Did  you  ob- 
ferve  this  Mrs  Sarah  Stout,  when  fhe  was  ftrip'd 
how  her  Body  was  ? 

Kimpfon.  Yes. 

Mr  Jones.  Pray  give  an  Account  of  it. 

Kimpfon.  She  had  a  great  Settlement  of  Blood 
behind  her  Ear,  as  much  as  my  Hand  will  cover 
and  more  :  and  fhe  had  a  Settlement  of  Blood 
under  her  Collar-bone. 

Mr  Jones.  Did  you  fee  nothing  about  her  Neck  ? 

Kimpfon.  Nothing  round  her  Neckj  on  the  Side 
of  her  Neck  there  was  a  Mark. 

Mr  Jones.  VJ^is  thercf  any  other  Part  bruifed? 

Kimpfon.  Only  her  left  Wrift,  and  her  Body 
Was  very  flat  and  lank. 

Mr  Coiuper.  Pray,  What  Day  was  it  that  you 
faw  her  ? 

Kimpfon.  It  was  the  Day  fhe  was  found- 

Mr  Cowper.  Was  fhe  not  laced  ? 

Kimpfon.  She  was  laced. 

Mr  Cowper.  Did  you  help  to  ftir  her? 

Kimpfon.  Yes,  Sir. 

Mr  Jones.  Did  her  Body  feem  to  be  fwell'd,  or 
was  there  any  Water  come  from  her  ? 

Kimpfon,  I  did  not  obferve  the  leall  Drop  of 
Water  that  appeared  any  Way. 

Mr  Jones.  Do  you  know  what  did  Purge  from 
her? 

Kimpfon.  Nothing  that  I  faw. 

Mr  Jones.  Had  not  you  a  Child  drowned 
there  lately  ? 

Kimpfon.  Yes,  about  ten  Weeks  ago. 

Mr  Jones.  And  you  found  her  ? 

Kimpfon.  She  was  drowned  at  Night,  and  we 
found  her  next  Morning. 

Mr  Jones.  Where  did  you  find  her,  at  the  Top 
or  at  the  Bottom  of  the  Water  ? 

Kimpfon.   At  the  Bottom. 

Mr.  Jones.  How  was  fhe  ? 

Kimpfon.  She  was  fwell'd  as  much  as  fhe  could 

hold. 

Mr.  Jones.  Were  her  Eyes  fliut  or  open  ? 

Kimpfon.  Her  Eyes  were  fhut,  and  the  Child 
was  laced  as  tight  as  the  Coat  could  be. 

Mr  Jones,  Was  the  Child  opened  ? 

Kimp' 
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Yes. 


And  what  was  in  the  Body  of  dv. 


'Tvvns  very  full  cf  Wafer. 
Mr  Jo!;es.  Call  Saiub  Pcppccom. 
Mr  Orcjper.   You  fay  you  view'd  the  Child  ; 
Had  it  any  Settlement  of  BIcod  ? 
Khi^pfi"-  I  '^^^'  none. 
Mr  Coi^pey-  And  you  view'd  the  Body  ? 
Kimpfon.  Yes. 

"Tien  Sarah  Peppercorn  twj  ^^rw. 

Mr  Jones.  Did  you  fee  the  Body  of  Mrs  S.irah 
Stout,  after  it  was  ftript  and  laid  out  ^ 
Peppercorn.  I  did,  Sir. 
Jslv  Jones.  In  what  Condition  did  you  find  her? 


PiikiiTgton.  Yes,  Sir. 

Mr  Jonei.  Pra)-,  in  what  Condition  w  as  ilie 
when  fhe  was  flript  ? 

Pilkh?gton.  I  was  in  the  Houfe  when  Hie  was 
brought  in  dead  ;  and  old  Mrs  Scout  def'red  me  to 
help  to  lay  her  out,  and  takmg  a  View  of  her  I 
did  not  at  all  perceive  her  Body  to  be  fsvelled. 

Mr  Jones.  Was  there  any  Water  cair.e  out  up- 
on the  moving  of  it  .<* 

Pilkington.  No,  I  did  not  perceive  any  ;  and  by 
a  further  View,  I  f  iw  a  Rednefs  on  the  left  Side 
of  her  Head,  and  her  Ear  was  black,  and  there 
w  as  a  little  Mark  upon  her  Breaft  on  the  left  Side. 

Mr  Jmes.  What  Colour  was  it  of? 

Pilkiiigton.  It  feem'd  rcddiih  and  blnckifii  :  As 
to  Colour  it  was  like  a  Settling  of  Blood  :  1  can'c 


Peppercorn.  1  did  not  fee  hcrtill  Ihe  was  brought  tell  how  to  make  it  out  very  well 
home  to  her  Mother's,  and  there  was  a  Rumour         Mr  Cv-wper.    Had  flie  any  Circle  round  about 

in  the  Town  that  file  was  with  Child,   and  I  her  Neck  ? 
was  fent  for  to  give  an  Account  whether  Hie  was         P/7i(:/«^ttK.  No,  not  that  I  fee. 
or  not,  and  I  found  file  was  not  ;  and  I  help'd         Mr  Coivper.  Pray,  Did  not  you  ma(<e  fome  De- 

to  pull  oft  her  Cloaths,  and  fhe  was  very  clear  as  pofition  to  that  Purpofe,  that  you  knew  of  ? 
any  I  ever  knew,  only  had  a  black  Place  on  th.e         PUkington.  Sir,  I  never  did,  and  dare  not  do 

Side  of  her  Head,  and   in  anoth.er  Place  about  it- 
her  Ear  ;  but  how  it  came  I  know  nor.  Mr  Cozvper.  It  was  read  againft  me  in  the  A7,-.'^'s 

Mr  Jones.  Did  youobfer\-e  how  her  Body  was  ?  Bt;:ch,  and  I  will  prove  it ;  was  not  Mr  Miad  w  icli 

Peppercorn.  Her  body  was  \ery  well  as  any  Wo-  you  at  the  Time  of  your  Examination  ? 
man's  could  be.  P'lkingtQu.  Yes. 

Mr  J'-ii£i-  Did  you  obferve  any  Water,  or  any         Mr  Cozupcr.  Did  not  he  put  in  ferae  WordSj 

fuch  thing  from  her  ?  and  what  were  they  ? 


Peppercorn    No. 

Mr  Jones.  Was  there  any  Purging  atlier  Mouth 
or  Noftrils  ? 

Peppercorn.  A  little  Froth  as  any  Body  might  have. 

Mr  Caliper.  At  what  Hour  did  you  fee  her  ? 

Peppercorn.  I  believe  ic  might  be  Nine  or  Ten 
a-Clock 

Mr  Baron  Hatfel.  In  the  Morning  ? 

Peppercorn  Yes,  Sir;  but  1  can't  give  a  jufl 
Account  of  the  Time. 


Pilkington    Not  that  I  know  of. 

Mr  Cu'Mper.  But  you  never  f\\ore  fo,  upon  voui' 
Oath  ? 

Pilkington.  No,  I  don't  believe  I  did  ;  if  I  did, 
it  was  ignorantly. 

Mr  Jones.  Here  is  her  Examination,  it  is  crofi 
her  Neck. 

Mr  Coxvpey.  Was  Mr  Toung  of  Hirtjcrd,  the  Con- 
ffable,  prefent,  when  )ou  v>  ere  examined? 

Pilkington.  Yes,  he  was  fo.  The  next  Day 
Mr  Baron  Hatfel.  What  was  you  fent  to  for  ?     Mrs  Stont  fent  for  me  again  to  put  on  her  Daugh- 


Peppercorn-  To  know  il  ilie  was  with  Child 
for  it  was  reported  fhe  had  drowned  her  felf  be- 
caufeihe  was  with  Child,  and  foher  Mother  dc- 
fircd  me  to  come  to  s\\c  an  Account  that  ic  was 
not  fo,  and  I  found  that  it  was  not  fo. 

Mr  Baron  HatJeL  You  are  a  Midvs  ife,  are  j  ou 
not  ? 

Peppercorn.  Yes,  my  Lord. 

'Then  Elizabeth  Hullcr  zi:as  Siisorn. 

Mr  Jcncs.  Had  you  the  \ie.\\  of  the  Body  of 
Mrs  Sarah  Stunt  the  D.ry  you  heard  (he  was 
drowned  ? 

Hiifler.  She  vas  not  drowned,  my  Lord  ;  I  went 
thither  and  helped  to  pull  otf  her  Cloaths. 

Mr  Jones.  In  what  Condition  vvas  her  Body  ? 

Huflev.  Her  Body  was  very  lank  and  thin,  and 
no  Water  appeared  to  be  in  ic. 

Mr  Jvnes.  Was  there  any  Water  about  her 
Mouth  and  Nofc  ? 

Hufler.  Not  when  I  faw  her. 

Mr  iones.  Did  you  mind  her  about  her  Neck 
and  Head  ? 

Hufler.  Yes,  Yes,  there  was  a  Settling  of  Blood 
at  the  Top  of  the  Collar-bone,  jull  here,  and 
there  was  a  Settling  of  Blood  upon  both  her  Ears, 
moll,  about  her  left  Ear. 

Mr  Jones.  S\\eary?««  Pilkington,  (v^hichiu.v,  done) 
Did  you  fee  the  Body  of  Mrs  Stout,  after  fhe 
■was  drow  ned  ? 

VoLa   V. 


ter's  Shrowd,  and  I  vas  one  that  helped  to  drav/^ 
the  Sheet  away,  and  there  was  not  one  Drop  of 
Water  come  from  her  ;  and  I  laid  a  Cloth  under 
her  Chin,  when  I  help'd  her  into  the  Coffin,  but 
I  did  not  fee  the  leaft  Moiifure  come  from  her. 

Mr  Coijper.  What  Day  w  as  ity  that  you  put  hei- 
into  the  Coffin  ? 

Pilkington.  The  next  day  after  fhe  was  dfcid. 

Mr  Cowper.  Do  you  know  nothing  of  her  being 
convey'd  into  the  Barn  ? 

Pilkington  I  happen'd  to  be  in  the  Barn,  Mrs 
Stout  delired  me  to  go  with  her,  and  Hie  was 
brought  up  in  an  indecent  Manner,  and  I  put  a 
Shet-t  about  her.  I  was  in  Mrs  Stom's  Houfe  be- 
fore her  Daughter  was  brought  thither. 

Mr  Jones.  Call  Dcdor  Cvatfuorth,  Dcdor  Nai- 
ler, Dodior  IVoodhoiife,  Doil^tor  Bide. 

Mr  Coatfworth  iiw  Svcorn. 

Mr  Jones.  Pray  Doflor,  had  you  a  View  of 
the  Body  of  Mrs  Stout  ? 

Coat/worth.  Yes,  I  had  Sir  :  I  am  a  Surgeon. 

Mr  Joni^s.  Pray  give  an  Account  of  it,  and  whaC 
your  Opinion  was  how  fhe  came  by  her  Death, 

Gatfu'orth.  My  Lord,  in  ^pril  hB:  1  was  lent 
for  by  Dr  Philips,  to  come  to  Hertford  to  fee  the 
Body  of  Mrs  Stout  opened,  w  ho  had  been  fix  Weeks 
buried,  and  he  told  me,  That  there  was  a  Sufpi- 
cion  fhe  was  murthered,  and  that  her  Relations 
Yiere  willing  to  have  her  taken  up  and  opened,  t 
D  d  2  caw^ 
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came  down,  I  think  on  the  27th  of  April,  and  lay 
at  Mrs  Stout's  Houfe  that  Night,  and  by  her  Dif- 
courfe,  I  underftood  flie  wanted  to  be  fatisfied, 
whether  her  Daughter  was  with  Child.  1  told  her 
it  was  my  Opinion  we  fhould  find  the  Parts  con- 
tained in  the  Al^domeit  fo  rotten,  that  it  would  be 
impoflible  to  difcover  the  Uterus  from  the  other 
Parts  ;  however,  if  file  would  have  her  opened,  I 
could  not  difcover  whether  flie  was  with  Child, 
unlefs  the  Infant  was  become  Bony.  Her  Face 
and  Neck,  to  her  Shoulders,  appeared  black  and 
fo  much  corrupted,  that  we  were  unwilling  to 
proceed  any  further  :  But,  however,  her  Mother 
would  have  it  done,  and  fo  we  did  open  her;  and 
as  foon  as  fhe  was  opened,  we  perceived  the  Sto- 
mach and  Guts  were  as  full  of  Wind  as  if  they 
had  been  blown  with  a  pair  of  Bellows  ;  we  put 
her  Guts  afide,  and  came  to  the  Uterus^  and  Do- 
ftor  Philips  fhewed  it  us  in  his  Hand,  and  after- 
wards cut  it  out  and  laid  it  on  the  Table,  and 
opened  it,  and  we  faw  into  the  Cavity  of  it,  and 
if  there  had  been  any  Thing  there  as  minute  as  a 
Hair,  we  might  have  fcen  it,  but  it  was  perfeftly 
free  and  empty ;  and  after  That,  we  put  the  Inte- 
ftines  into  their  Places  ;  and  we  bid  him  open  the 
Stomach,  and  it  was  opened  vith  an  Incifion- 
Knife,  and  it  funk  flat,  and  let  out  Wind,  but 
no  Water  ;  afterwards  we  opened  the  Breaft  and 
Lobes  of  the  Lungs,  and  there  was  no  Water : 
Then  we  look'd  on  each  Side,  and  took  up  the 
Lbbes  of  the  Lungs  too,  to  fee  if  there  was  no 
Water  in  the  Diaphragm,  and  there  was  none, 
but  all  dry.  Then  I  remember  I  faid  this  Wo- 
man could  not  be  drowned,  for  if  fhe  had  taken 
in  Water,  the  Water  muif  have  rotted  all  the 
Guts :  That  was  the  Conftruction  I  made  of  it 
then  ;  but  for  any  Marks  about  her  Head  and 
Neck,  it  was  impoflible  for  us  to  difcover  it,  be- 
caufe  they  were  fo  rotten. 

Mr  Cowptr.  You  fay,  this  Infpeflion  was  made 
about  fix  Weeks  after  fhe  was  dead  ? 

C'latfworth.  It  was  made  on  the  28th  of  April. 

Mr  Cowper.  She  was  drowned  on  the  i^ch  of 
March. 

Mr  Joms.  Did  you  make  an  Incifion  into  thofe 
Parts  of  the  Neck  and  Head. 

Cent f worth-  No  :  I  told  Mrs  Stout  and  her  Son, 
If  you  imagine  the  Skull  to  be  injur'd,  I  will  open 
the  Head,  tor  if  the  Scalp  be  never  fo  rotten,  yet 
if  the  Skull  hasfutferedany  ImprefiTion  I  fhall  dif- 
cover it ;  they  faid.  They  did  not  fufpeft  a  bro- 
ken Skull  in  the  Cafe,  and  fo  we  did  not  examine 
it- 
Mr  Jones.  But  all  her  other  Parts  were  found  ? 

Coatf-Murth.  Yes,  found  to  a  Miracle;  for  I  did 
not  imagine  we  could  find  them  fo. 

Mr  Jones.  Call  John  Dim/dale  ? 

Mr  Cowper.  My  Lord  I  would  know,  and  I  de- 
fire  to  be  heard  to  this  Point.-  I  think  where  the 
Coroner's  Inqueft  have  view'd  the  Body,  and  the 
Relations  have  been  heard,  and  the  Body  buried, 
that  it  is  not  to  be  ftir'd  afterwards  for  any  pri- 
vate Infpedion  of  Parties,  that  intend  to  make 
themfelves  Profecutors  ;  but  it'  it  is  to  be  taken 
up,  it  is  to  be  done  by  fome  legal  Authority  ; 
for  if  it  fliould  be  otherwife,  any  Gentleman  may 
be  eafily  trepan'd  :  For  inftance,  it"  they  (liould 
have  thought  fit,  after  the  Coroner's  View,  to 
have  broken  the  Skull  into  a  hundred  Pieces, 
This  was  a  private  View  altogether  among 
themfelves.    Certainly,  if  they  intended  to  have 


profecuted  me,  or  any  other  Gentleman  upon 
this  Evidence,  they  ought  to  have  given  us  no- 
tice, that  we  might  have  had  fome  Surgeons  a- 
mong  tliem,  to  lupcrintend  their  Proceedings. 
My  Lord,  with  Submiffion,  this  ought  nor  to  be 
given  in  Evidence. 

Mr  Baron  Hatfel.  Mr  Cuufer,  I  think  you  are 
not  in  (,'arnefl: ;  there  is  no  Colour  for  this  Obje- 
ftion  :  If  they  did  take  up  che  Body  without  no- 
tice, WHiy  fhould  not  that  be  Evidence  ?  unlefs 
you  think  they  had  a  defign  to  forfwear  them- 
felves. 

Mr  Cowper.  Had  you  a  Melius  Inquireiuhm,  or 
any  lawful  Warrant  for  making  this  Infpection  .'' 

Coatfworth.  No,  there  was  not  ? 

Mr  Baron  Hatfil.  Suppofe  they  did  an  ill  Thing 
in  taking  up  the  Body  without  fome  order,  tho' 
I  don't  know  any  more  ill  in  taking  up  that  Body 
than  any  other ;  but,  however.  Is  that  any  Rea- 
fon  why  we  fliould  not  hear  this  E\idence? 

Coatfworth.  Mr  Camblin,  Sir  William  Cuwper's 
Surgeon  was  there  by. 

Mr  Jones.  Call  Mr  Dim/dale  Senior,  (who  was 
Sworn.)  Had  you  a  View  of  che  Body  after  it  was 
taken  up  ? 

Dimfdale.  Yes. 

Mr  Jones.  Pray  give  your  Opinion  of  it  ? 

Dimfdale.  On  the  28th  of  April,  as  I  remember, 
I  was  fent  for  down  by  Mrs  Stout  to  view  the 
Body  of  her  Daughter.  Her  Daughter  was  juft 
taken  out  of  the  Ground,  but  not  opened  ;  they 
had  juft  touched  the  Body,  but  not  opened  the 
Skin  when  I  came  there 

Mr  Baron  Hatfel.  Are  you  a  Surgeon  ? 

Dimfdale.  Yes,  my  Lord.  Finding  her  Head  (o 
much  mortified,  down  to  her  Neck,  we  th<ughc 
all  the  Parts  were  feized,  and  had  a  Confultation, 
Whether  we  fliould  open  her  or  not ;  but  Mrs  Stout 
was  very  much  enraged,  becaufe  a  great  Scandal 
had  been  raifed.  That  her  Daughter  was  with 
Child  ;  and  Hie  faid,  She  would  have  her  opened 
to  clear  her  Reputation  :  With  that  we  opened 
her,  and  found  her  Body  as  found  as  any  Flefli 
could  be  ;  no  manner  of  PutrifaStion  in  her  Lungs 
or  any  other  Part,  but  flie  was  very  full  of  Wind. 
We  fearch'd  the  Stomach  and  the  Thorax,  and 
found  not  one  Drop  of  Water  about  it :  I  was 
more  curious  than  the  reft,  and  turn'd  away  her 
Legs,  to  fee  if  the  Coffin  was  foil'd,  and  the  Cof- 
fin and  Shrowd  were  not  wet.  Her  Uterus  was 
taken  out,  and  I  faw  no  manner  of  Sign  of  Con- 
ception. After  this  we  had  a  Confultation  to 
confider,  Whether  flie  was  drowned  or  not 
drowned  ;  and  we  were  all  of  Opinion,  That  flie 
was  not  drowned;  only  Mr  Camblin  defired  he 
might  be  excufed  from  giving  his  Opinion,  Whe- 
ther flie  was  drowned  or  not ;  but  all  the  reft  of 
us  did  give  our  Opinions,  That  flie  was  not 
drowned. 

Mr  Jones.  Give  your  Reafons,  why  you  be- 
liev'd  flie  was  not  drowned  ? 

Dimfdale.  My  Reafon  was  this  :  Becaufe  we 
found  no  Water  in  her;  her  Inteftines  were  not 
putrified  ;  for  if  there  had  been  Water  in  her, 
that  would  have  caufed  a  Fermentation,  and  that 
would  have  rotted  the  Lungs  and  Guts. 

Mr  Baron  Hatfel  Could  you  tell,  fo  many 
Weeks  after,  whether  flie  was  drowned  or  no  ? 

Diinflale.  Yes,  my  Lord,  tor  this  Reafon  :  For 
if  flie  had  been  drowned,  there  had  been  fome 
Sign  of  Water;  and  if  there  had  been  a  Pint  of 
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Water,  ic  would  have  rotted  her  Lights  and  her 
Guts  ;  aiid  that  is  done  in  a  Week's  Time  by 
Fermentation. 

Mr  Cuwpey.  Sir,  I  defire  to  know,  Wliether  ac- 
cording to  Reafon  a^id  your  Skill,  after  fix  Weeks 
Time,  it's  poffible,  there  lliould  be  Water  in  the 
T'horax  ? 

Dm/dale.  I  do  believe  there  may  be  fome ;  for 
it  can't  come  ovit  after  the  Body  is  dead,  but  by 
Putrifattion  ;  and  there  was  no  Putrifadion, 
but  it  was  firm  and  found. 

Mr  Baron  Hatfel.  What  Parts  would  have  been 
Putrified  by  the  Water  ? 

Dimfdak.  The  Lungs  and  Bowels. 

Mr  Baron  Kitfd.  And  they  were  firm? 

Dmfdale.  They  were :  And  if  there  had  been 
Water,    they  would  have  been  Putrified. 

Mr  Jo)2es.  Call  John  Dlmfdale  Junior. 

yiiryman.  Was  her  Navel  ftarted  ? 

Dimjdale  fen.  No  :  I  never  faw  fuch  a  Body 
in  my  Lite. 

Mr  C'izvper.  Did  you  ever  fee  a  Body  that  was 
drowned,   opened  lix  Weeks  after  ? 

Dimjdale  fen-  No,  never.  If  a  Body  be  drown- 
ed a  Fortnight,  the  Bowels  will  be  fo  rotten,  there 
will  be  no  coining  near  it ;  and  I  took  particular 
Notice,  and  I  did  not  fee  one  Drop  of  Water. 

Mr  Baron  Hatfel.  Was  the  Coffin  clofe  } 

Dmfdak  fen.  Yes  ;  it  was  clofe  and  dry  as  any 
Board  whaifoever  ;  and  all  the  Parts  found,  but 
the  Head  and  Neck,  and  left  Arm. 

Mr  Jo-.us-  What  do  you  think  could  be  the 
Reafon  of  that  ? 

Dimfdak  fen.  The  left  Arm  was  rottener  than 
the  other,  the  Neck  was  rotten  before. 

Mr  Jonei.  What  did  you  take  to  be  the  Caufe 
of  it? 

Dimfdak.  fen.  I  can't  judge  of  that. 

Call  John  Dimfdale  Junior,  ivho  was  Sworn. 

Dimfdak.  Jun.  My  Lord,  the  Body  was  opened 
before  I  came  to  fee  it,  and  they  were  drawing 
up  an  Affidavit,  that  there  was  no  Water  in  the 
Body,  and  they  deli  red  me  to  fign  it  ;  but  I  de- 
fired  firft  to  look  into  the  Body,  and  I  did  look 
into  it,  and  turn'd  the  Inteftines  afide,  and  there 
was  no  Water  in  it  ;  but  the  Head  from  the 
Neck  was  very  much  Putrified. 

Mr  Jcnei-  Do  you  believe  (he  was  drowned  ? 

Dimfdak  Jun.  No,  I  believe  not. 

Mr  Jones.  Did  you  open  the  Child  that  was 
drowned  .''  What  Difference  was  there  between 
the  Body  of  that  Child  and  this  ? 

Dimjdnk.]\xn.  The  Child  wasextreamly  fwell'd 
in  the  Belly  and  Stomach,  and  had  abundance 
of  Water  in  it. 

Mr  Jones.  Was  theChildlac'd  that  you  opened.'' 

Dimfdak  Jun.  It  was  laid  upon  the  Table  be- 
fore I  came, 

Mr  Cowper.  How  long  was  it  before  the  Child 
was  opened  ? 

Dimfdak  Jun.  It  was  drowned  in  the  After- 
noon, and  opened  the  next  Morning. 

Mr  Cowper.  You  faid,  Sir,  you  was  ask'd  to 
fign  the  Affidavit  before  you  faw  the  Body,  and 
you  were  honeft,  and  would  fee  the  Body  firft, 
pray  who  ask'd  you  .'' 

Dimfdak  Jun.  All  of  them  did. 

Mr  Cbw^er.  Who  in  particular,  if  you  plcafc 
name  them  ? 
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Difufdak  Jun.  Mr  Coatfvorth,  Mr  Philips ,  Mp 
Camliii,  &c.  they  asked  me  to  fet  my  Hand  to  ir^ 
becaufe  they  thought  I  had  ken  it  before. 

Then  Dr.  Dimfdale  was  Sworn. 

Mx  Jones.  Mr  Robert  Dimfdale  w^as  you  at  the 
opening  of  this  Body  ? 

Dr  Dimfdale.  I  came  after  it  was  opened,  my 
Brother  and  I  came  together. 

Mr  Jones.  What  Profeffion  are  you  of,  a  Phy- 
fician  ? 

Dr  Dimfdak.  Yes:  when  the  Body  was  taken  up^ 
they  defired  us  to  be  there,  to  infpeft  the  Body, 
but  before  we  came  it  happened  they  had  opened 
the  Body,  and  were  fetting  their  Hands  to  a  Paper, 
a  Sort  ofAffidavit,and  when  Icamc  in,  they  would 
have  had  us  fet  our  Hands,  but  we  would  not,  till 
we  had  look'd  upon  the  Body,  and  went  and  laid 
it  open  again,  and  we  did  not  find  the  leaft  Drop 
of  Water  neither  in  the  Thorax  nor  Abdomen. 

Mr  Cowper.  Is  it  poffible  there  fliould  be  Wa- 
ter in  the  Thorax,  according  to  your  Skill  ? 

Dr  Dimfdak.  Yes,  we  did  think  there  would 
have  been,    if  fhe  had  been  drown'd. 

Mr  Bar.  Hatfel.  Could  you  exped  to  find  it,  fo 
long  as  fix  Weeks  after  ? 

Dr  Dimfdak.  We  fhould  have  expeded  that  or 
a  Putrifaftion,  but  we  found  no  Putrifadion, 
neither,  in  the  Bowels  nor  Inteffines,  but  only 
upon  her  Head  and  Shoulders,  and  one  Arm. 

Mr  Covjper.  Pray  by  what  Paifage  does  the 
Water  go  into  the  Thorax  ? 

Dr  Dimfdale.  'Tw  ill  be  very  difficult  forme  to 
defcribe  the  Manner  nere;  but  we  fliould  have 
fo«nd  fome  in  the  Stomach  and  Inteffines. 

Mr  Cowper.  Pray,  Sir,  How  fhould  it  go  into 
the  Thorax  ? 

Dr  Dimfdak.  By  the  LymphaduSi,  if  carried  by 
any   Means. 

Mr  Cowper.  When  the  Party  is  dead,  Can  any 
Water  pais  into  any  Part  of  tiie  Bidy  ? 

Dr  Dimfdak.  We  opened  the  Abdomen  of  the 
Child  that  was  drowned,  and  found  in  the  feve- 
ral  Cavities  abundance  of  Water. 

Mr  Jones.  When  a  Perfon  is  dead.  Can  they 
receive  any  Water  after  ^ 

Dr  Dimfdak.  No  ;  for  all  the  Parts  are  clos'd 
and  contraflied. 

Mr  Cowper.  Pray,  If  a  dead  Body  be  put  into 
the  Water,  Will  not  the  Water  come  into  the 
Wind-pipe  ? 

Dr  Dimfdak.  I  quefiion  whether  it  will  orno.' 
Mr  Jones    Was  her  Mouth  fiiut  .'' 
Dr  Dimfdak.  She  was  putrified  about  the  Head 
and  Shoulders,  and  one  Arm  that  I  faw  was  pu- 
trified ;  it  was  the  left  Arm,  as  I  take  \x, 

Mr  Jones.  What  is  your  Opinion,  as  to  her 
Death .? 

Dr  Dimfdak.  I  believe,  if  fhe  had  been  drown- 
ed, there  would  have  been  a  Putrifaiftion  of  the 
Abdofnen  firft  ;  and  it  was  her  extream  Parts,  her 
Arm,  her  Head,  and  her  Breaft,  that  was  Putri- 
fied, but  her  Bowels  feem'd  firm  and  found. 

Mr  Jones.  Then  you  don't  think  her  Death 
was  by  drowning  .'' 
Dr  Di77tfdale.  No. 

Mr  Cowper.  Pray,  Did  not  you  give  fome  Cer- 
tificate or  Paper,  declaring  the   Death  of  this 
Gentlewoman,  before  you  faw  the  Body  at  all  ? 
Dr  Dimfdak,  No,  I  did  not. 

Mr  Cow- 
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Mr  a-fJjper.  Sir,  I  would  ask  you,  Was  not  j-ou 
aimry  that  Mr  Camliu  would  net  join  with  you 
:n  Opinion  ? 

Dr  Dtmfdale.   Ko, 

Mr  Caliper.  Did  not  you  tell  him,  that  you 
were  a  graduate  Pliyfician,  and  was  angry  he 
v>ould  not  join  with  you  ? 

iDr  Dimfdale.  Suppofe  I  did. 

Mr  Baron  Hatjel.  But  did  you  fo  or  no  ? 


III. 


Mr  Confer.  I  would  ask  tlie  Do5;or  one  Qiic* 
ftion,  my  Lord,  Whether  he  was  not  a  con- 
Ilant  Voter  againft  the  Interell  of  cur  Family 
in  this  Corporation  .'' 

Dr  Niiilor.  I  never  did  come  to  give  a  Vote, 
but  Sir  William  Cu'-xfer.,  or  his  Son,  oppos'd  mt, 
and  faid,   I  had  no  right  to  \^ote. 

Mr  Co'ixper  I  would  ha\-e  ask'd  the  Hime  Qiie- 

flion  of  the  Dimfdahs,   if  I  had  remembred  it ; 

Dr'  Dhnjdale.  Yes,   my    Lord,   we  had   fome     they  are  of  another  Part.v,  as  this  Gentleman  is. 


Words  about  it.  ^         ,  ,      x 

Mr  Jena.  Sv.ear  Dr  Ccatfwonh  (■which  v:as  done.) 
Now,  my  Lord,  we  call  thefe  Gentlemen  that 
are  Doctors  of  Skill,  to  know  their  Opinions  of 
them  that  are  found  floating,  without  \\  atcr  m 
them,  how  they  came  by  their  Death. 

Dr  Oatfiiorth.  I  have  not  feen  many  drowned 
Bodies  to  make  Obfervation  upon,  but  it  is  my 
Opinion,  That  every  Body  that  is  drowned,  is 
fuffocated  by  Water  paifing  down  the  Wind-pipe 
into  the  Lungs  upon  Refpiration ;  and  at  the  lame 
Time,  the  Water  preffing  upon  the  Gullet,  there 
\vill  be  a  necelhty  of  fwallowing  a  great  Part  ot 
it  into  the  Stomach  :  I  have  been  in  danger  of  be- 
ine  drowned  my  felf,  and  I  was  forced  to  fwal- 
low  a  great  Quantity  of  Water.  If  a  Perfon  was 
drowned  and  taken  out  immediately,  as  fcon  as 
the  Suftccation  was  eftefted,  I  Hiould  not  won- 
der if  there  were  but  little  Water  in  the  Stomach 
and  Guts  ;  but  if  it  lay  in  the  Water  feveral 
THours,  it  mult  be  very  ilrange  if  the  Belly 
Ihould  not  be  full  of  Water  ;  but  I  will  not  fay, 
it  is  impofftble  it  fhould  be  otherwife. 

Mr  Coivper.  I  delire  to  knov,'.  Whether  this 
Gentleman  attempted  to  drown  himfelf,  or  was 
in  danger  of  being  drowned  by  Accident. 

Dr  Coatfivorth.  It  was  by  Accident  :  I  w;as 
pilTing  up  the  Ship  Side,  and  took  hold  of  a 
loofe  Rope  inftead  of  the  Entring-Rope,  which 
failing  me,  I  fell  into  the  Water. 
"  Mr  C-Avper.  But  you  flruggled  to  fave  your  felf 
from  drowning  ? 

Dr.  Cuatfujorth.  I  did  fo  :  I  have  fcen  feveral 
Perfon s  that  have  been  drowned,  and  they  have 
Iain  feveral  Days,  until  by  Fermentation  they 
have  been  rais'd  ;  but  I  never  made  my  Obferva- 
tions  of  any  Perfons  that  have  been  drowned  a- 
bove  fix  Hours. 

Mr  Jones.  Did  you  ever  hear  of  any  Ferlons 
that,  as  foon  as  they  were  drow r.ed,  had  (warn 
above  Water.  .    ,      ^  ^ 

Dr  Coatfivo/th.  I  have  not  known  luch  a  Gale. 

Mr  Cuivper.  Did  you  ever  know.  Sir,  a  Bcdy 
that  was  otherwife  killed,  to  float  upon  the  Water  ? 

Dr  CoatJvMYih.  I  never  made  any  Obfervation 

of  That. 

Mr  Baron  Hatftl.  Dr  iVoii'He  has  a  learned  Du- 
courfe,  in  his  Vidgar  Errors,  upon  this  Subjed, 
concerning  the  floating  of  dead  Bodies;  I  don't 
underlland  it  my  felf,  but  he  hath  a  whole  Chap- 
ter about  it- 

"Then  Dr  Nailor  u'.w  Saom. 

Mr  J  one!.  We  ask  you  the  fame  Qiicflion  that 
Doftor  Coatfiuorth  was  asked,  Wliat  is  your  Opi- 
nion of  dead  Bodies  ?  If  a  B>.dy  be  drow^ned, 
will  it  have  Water  in  it  or  no  ? 

Dr  Nailor.  My  Lord,  lam  of  Opinion,  That  it 
will  have  a  Quantity  if  it  bedrowned;  bucif  there 
be  no  Water  in  the'Body,  I  believe  that  the  Per- 
fon was  dead  before  it  was  put  into  the  Water. 


Mr  Baron  Haifel.  It  is  not  ail  material,  ^s 
they  are  Witnefles. 

Then  call  Doctor  Babirigton,  (who  was  Svcom.) 

Mr  Jones.  Pray,  What  is  your  Opinion  of  this 
Matter  ? 

Mr  Babiiiglon.  I  am  of  Opinion  that  all  Bodies 
that  go  into  the  Water  alive,  and  are  drowned, 
have  Wfiter  in  them,  and  (ink  as  foon  as  they  are 
drowned,  and  don't  rife  fo  foon  as  this  Gentle- 
woman did. 

Mr  Co'd;pcr.  Pray,  what  is  your  Profeffion,  Sil'.'' 

Mr  BabiugtoH.  1  am  a  Surgeon. 

Mr  Coiu/'tT.  Becaufe  Mr  Jones  called  you  Doftof. 

Mr  Baron  Hatjel.  Did  you  ever  fee  any  drown- 
ed Bodies  I 

Mr  Babington.  Yes,  my  Lord,  once  I  had  a  Gen- 
tleAvoman  a  Patient  that  was  half  an  Hour  under 
Water,  and  fhe  lived  feveral  Hours  after,  and 
in  all  that  time  file  difcharged  a  great  Quantity 
of  Water  ;  I  never  heard  ot  any  that  went  aliv's 
into  the  Water,  and  were  drowned,  that  floated 
fo  foon  as  this  Gentlewoman  did  ;  I  have  heard 
fo  from  Phylicians. 

Mr  Baron  Hatfd.  I  have  heard  fo  too,  and  that 
they  are  forced  to  tye  a  Bullet  to  dead  Bodies 
thrown  into  the  Sea,that  they  might  not  rife  again. 

Mr  Cowper.  The  Reafon  of  that  is,  that  they 
fliould  not  rife  again,  not  that  they  will  not  fink 
without  it  ;  but  1  would  ask  Mr  Babing'on  whe- 
therthe  Gentlewoman  he  fpeaks  ot  went  into  the 
Water  voluinaril} ,   or  fell  in  by  Accident. 

Mr  Bdhington .  By  Accident,  but  I  believe 
that  don't  alter  tlie  Cafe. 

'^h-J',iiei.   Svear  Dr  Burnet,  (which  zvas  dune.) 

Dr  Burnet,  You  hear  what  is  the  Matter  in 
Qticftirn,   what  is  your  Opinion  of  it  ? 

Dr  Burnet.  My  Lord,  I  think  that  if  any  Perfon 
tall  into  the  Water  by  Accident,  or  throws  him- 
felf in,  the  Body  will  receive  Water  as  long  as 
it  is  alive,  and  there  are  Endeavours  for  Refpi- 
ration, and  atter  thefe  Endeavours  are  over, 
there  is  no  Water  will  come  in,  for  all  the  Parts 
are  cbs'd ;  fo  confequently  there  muff  be  Water 
in  nil  probability  found  in  her. 

Mr  Jones.  What,  do  they  fw  im  or  fink  ? 

Dr  Burnet.  They  fink,  I  never  faw  a  Perfon 
drowned  taken  up  without  Water  in  my  Life, 
but  I  have  feen  feveral  full  of  Water. 

Mr  Cowper.  I  think  you  fay  when  the  Faculty 
of  Refpiration  ceafes,  no  W^ater  comes  in, 

Dr  Burnet.  Yes,   that  is  my  Opinion. 

Mr  Co-Mptr.  But  the  Water  does  pafs  into  them 
while  there  are  endeavours  for  Refpiration  ^ 

Dr  Burnet.  Yes,  that  is  my  Opinion. 

T^hen  Dr  Woodlioufe  ivas  Sworn. 

Mr  Jones.  Doftor,  What  is  your  Opinion  of 
this  Matter.'' 

Dr  IVoodhoiife.  My  Opinion  is,  that  no  Perfon 
13  fuifocated  by  Water,  but  he  muii  have  a  great 

deal 
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deal  of  Water  within  him,  a  great  deal  of  Water 
in  the  Stomach,  and*fbme  in  the  Lungs  ^ 

Mr  Cowptr.  Pray,  Sir,  did  you  ever  open  any 
of  thefe  Bodies. 

Dr  Wuodboitje.  Yes,  I  have  opened  a  Child  my 
fe'f  that  had  a  great  Quantity  of  Water  in  it. 

Mr  Cowper.  Did  you  find  any  Quantity  of  Wa- 
ter in  the  Throat  ? 

Dr  IVoodhoufe.   There  was  fome,  but  a  little, 
but  a  great  deal  in  the  Stomach. 

Mr  Cvvjper.  Pray  which  way  can  it  pafs  into 
the  Thorax  ? 

Dr  IVoodhoufe.  While  the  Perfon  isftrugling  for 
Refpiration,  there  may  be  a  Relaxation  of, 
and  the  Perion  muft  fuck  in  Water  as  well  as 
Air,  and  fome  Water  may  get  into  the  Wind- 
pipe, and  fo  enter  into  the  Lungs. 

Mr  Coivpsr.  Is  there  a  Pallage  from  the  Lungs 
to  the  Thorax  ? 

Dr  IVoodhoufe.  The  Thorax  is  the  Veflel  where- 
in the  Lungs  lie,  the  Lungs  in  the  Thorax,  the 
Breaft  is  the  Cavity  where  the  Lungs  lie,  the 
Windpipe  is  the  Conveyance  to  the  Lungs,  and  a 
Perfon  in  Refpiration  takes  down  fome  Water 
there,  bur  no  doubt  the  greater  Quantity  will 
be  in  the  Stomach- 
Mr  Bar.  Hiitfcl.  Pray  let  me  ask  you  a  Qiieflion, 
fome  of  the  Witnefles  faid.  That  if  a  Perfon  be 
drowned  and  lies  dead  a  great  while,  the  Inwards 
will  be  putri.^ed.  What  is  your  opinion  of  it  ? 

Dr  IVoodhoufe.  No  doubt,  my  Lord,  where 
Water  gets  into  the  Stomach,  or  wherever  it  is, 
it  will  putrifie  very  foon. 

Mr  yv)ics.  Call  Edward  Clement,  (who  was  Sworn.) 
Are  not  you  a  Seaman  ? 
E.  Clement.  Yes,  Sir. 

Mr  Jones.  How  long  have  you  been  fo  ? 
E.  Clement.  Man  I  have  writ  my  felf  but  fix 
Tears,  but  I  have  ufed  the  Sea  nine  or  ten  Years. 
Mr  'Jones-  Have  you  known  of  any  Men  that 
have  been  kill'd,  and  thrown  into  the  Sea,  or  w  ho 
have  fallen  in  and  been  drowned  ?  pray  tell  us  the 
difterence  as  to  their  fwimming  and  linking. 

E.  Clement.  In  the  Year  89,  or  po,  in  Eeachy 
Fight,  I  faw  feveral  thrown  over-board  during 
the  Engagement,butone  particularly  I  took  notice 
of,  that  was  my  Friend,  and  kill'd  by  my  Side  ;  I 
faw  him  fwimfora  conliderable  Diftance  from  the 
Ship,  and  a  Ship  coming  under  our  Stern  caus'd 
me  to  lofe  light  of  him,  but  I  faw  feveral  dead 
Bodies  floating  at  the  fame  time;  likewife  in  a- 
nother  Engagement,  where  a  Man  had  both  his 
Leggs  fiiot  off,  and  died  inftantlyi  they  threw 
over  his  Legs;  though  they  funk,  I  fiw  his  Body 
float.  Likewife  I  have  feen  feveral  Men  who  have 
died  natural  Deaths  at  Sea,  they  have  when  they 
have  been  Dead  had  a  conliderable  Weight  of  Bal- 
laft  and  Shot  made  fail:  to  them,  and  fo  were 
thrown  over-board ;  becaufe  we  hold  it  for  a  gene- 
ral Rule,  that  all  Men  fwim  if  they  be  Dead  before 
they  come  into  the  Water;  and  en  the  contrary  1 
have  feen  Men  when  tiiey  have  been  drowned,  that 
they  have  funk  as  foon  as  the  Breath  was  out  of 
their  Bodies,  and  I  could  fee  no  more  of  them. 
For  Inflance,  a  Man  fell  out  of  the  C.rnwal,  and 
funk  dow^n  to  rights,  and  kxcn  Days  afterwards 
we  weighed  Anchor,  and  he  was  brought  up 
grafping  his  Arm  about  the  Cable ;  and  we  have 
obferved  in  feveral  Cafes,  that  where  Men  fall  o- 
vcr-board,  as  foon  as  their  Breath  is  out  of  their 
Bodies  they  fink  downright,  and  on  the  contrary 
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where  a  dead  Body  is  thrown  over-board  widiouc 
Weight  it  will  fwim. 

Mr  Jones.  You  have  been  in  a  Fight,  how  da 
Bodies  float  after  a  Battle  .'' 

E.  Clement,  Men  float  v/ich  their  Heads  juft 
down,  and  the  fmall  of  their  Back  and  Buttocks 
upwards,  I  have  feen  a  great  Number  of  tiiem, 
fome  hundredsin Beacheyhcad  Fight,  v/hen  v.e  en- 
gaged the  French,  I  was  in  the  old  Cambridge  at  that 
Time,  I  faw  feveral  (what  number  I  wUl  not  be 
politive,  but  there  were  a  great  Number,  I  can'"c 
guefs  to  a  Score)  that  did  really  fwim,  and  I 
could  fee  them  float  for  a  conliderable  Diflance. 

Mr  Jonei.  Have  you  feen  a  Shipwreck  ? 

E.  Chment.  Yes  ;  the  Coronation  in  September 
i6qi.  1  was  then  belonging  to  the  Dutehef,  under 
the  Command  of  Captain  Clement,  we  look'd  out 
and  fee  them  taking  down  their  Mads,  we  faw 
the  Men  walking  up  and  down  on  the  right- 
Side,  and  the  Ship  fink  down,  and  they  fwam  up 
and  down  like  a  fhoal  of  Filh  one  after  another, 
and  I  fee  them  hover  one  upon  another,  and  fee 
them  drop  away  by  Scores  at  a  Time,  and  there 
was  an  Account  ofabout  nineteen  that  ftv'd  them- 
felves,  fome  by  Boats,  and  others  by  Swimming; 
but  there  were  no  more  fav'd  out  of  the  Ship's 
Complement,  which  was  between  fiveand  fix  Hun- 
dred, and  the  reff  I  faw  finking  downright,  fome 
twenty  at  a  Time.  There  was  a  Fifherman  brought 
our  Captain  Word,  that  in  laying  in  of  his  Nets 
he  drew  up  fome  Men  clofe  under  the  Recks  that 
were  drowned  belonging  to  the  Coronation;  we 
generaHy  throw  in  Bags  of  Ballall;  with  them. 

Mr  Jones.  I  fuppofe  all  Men  that  are  drowned 
you  fink  them  with  Weights  ? 

E.  Clement.  Formerly  Shot  was  allowed  for  that 
purpofe,  there  ^ufed  to  be  threefcore  Weight  of 
Iron,  but  now  'tis  a  Bag  of  Ballaft  that  is  made 
fall   to  them. 

Mr  Jones.  Then  you  take  it  for  a  certain  Rule 
that  thofe  that  are  drowned  fink,  but  thofe  that 
are  thrown  over-board  do  not  ^ 

E.  Clement,  les,  otherwife  why  fliould  the  Go- 
vernment be  at  that  vaft  Charge  to  allow  three- 
fcore or  fourfcore  Weight  of  Iron  to  fink  every 
Man,  but  only  that  their  Swimming  about  fhould 
not  be  a  Difencouragement  to  others. 

'Thin  Fvichard  Gin  was  Szvoyn. 

Mr  Jones.  You  hear  the  Quefliion,  pray  what 
do  you  fay  to  it  ? 

R.  Gin.  I  was  at  Sea  a  great  while,  and  all  thei 
Men  that  I  fee  turn'd  over-board  had  a  crreat 
Weight  at  their  Heels  to  fink  tliem. 

Ivlr  Jones.  Then  will  they  Swim  othervvife  ? 

R.  Gin-  So  they  lay. 

Mr  Jones-  Are  you  a  Seaman  ? 

R.  Gin.  I  went  againft  my  will  in  two  Fights. 

Mr  Jones.  Then  Gentlemen  of  the  Jury,  I  hope 
we  have  given  you  Satisfaction  that  Mrs  Stout  did 
not  drown  herfelf,  but  was  carried  into  the  Water 
after  fhe  was  killed.  That  was  the  firfl  Queftion, 
for  if  it  be  true  that  all  dead  Bodies  when  they  are 
put  into  the  Water  do  fwim,  and  the  Bodies  that 
go  alive  into  the  Water  and  are  drowned  do  fink; 
This  is  fuificient  Evidence  that  (he  came  by  her 
Death  not  by  drowning,  but  fome  other  Way- 
Now,  my  Lord,  as  to  the  fecond  Matter,  and  that 
is  to  give  fuch  Evidence  as  we  have  againft  thefe 
Gentlemen  at  the  Bar.  Mr  Cowper-,  it  appears,  was 
the  laft  Man  that  any  one  can  give  an  Account  of 

was 
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was  in  her  Company.  What  became  of  her  after-  Mr  Coivpcr.  No,  my  Lord,  I  feat  before  the 
wards,  or  where  they  went,  no  Body  can  tell ;  but     Verdift. 

the otherWitnclfes  have  given  you  Evidence  that  Mr  Jones.  It  feems  you  did  not  think  fit  to 
he  was  the  laft  Man  that  was  with  her.  I  fliali  go  and  take  Horie  there  your  felf,  though  you 
only  give  this  further  Evidence  as  to  Mr  Coivpe,-,     put  your  Horfe  there. 

That^iotv,ithftanding  all  the  Civility  and  Kind-  Now,  my  Lord,  we  will  go  on  and  give  the  o- 
neifes  that  pafs'd  between  him  and  this  Family,  ther  Evidence  that  we  opened  concerning  thefe 
when  the  Bruit  and  Noife  of  this  Fait  was  fpread  three  other  Gentlemen  that  came  to  'I  own,  two 
abroad,  Mr  Coivper  did  not  come  to  conlider  and  of  them  took  Lodgings  at  Gurre/s  at  five  in  the 
confult  with  old  Mrs  Stout  what  was  to  be  done  ;  Afternoon,  but  did  not  come  in  till  between  ele- 
but  he  took  no  manner  of  Notice  of  it,  and  the  ven  and  twelve,  and  then  they  brought  another  in 
next  Day  he  rode  out  of  Town,  without  further     with  them  ;  and  though  he  had  been  in  Town 

five  or  fix  Hours,  his  Feet  were  wet  in  his  Shoes, 
and  his  Head  was  of  a  reeky  Sweat ;  he  had  been 
at  fome  hard  Labour  I  believe,  and  not  drinking 


taking  Notice  of  it. 

Cal/  George  Aldridgc,  and  John  Archer. 
John  Archer  li'as  Sixovn. 

Mr  Jones.  Do  you  know  any  thiiig  of  Mr  Cow- 
pers  going  ou"  of  Town  about  this  Bufinefs  of 
Mrs  Stout's  being  drowned  ? 

J.  A.de,-.  Yes,  I  did  fee  him  go  out  of  Town 
afterwards. 

Mr  Junes.  Which  Way  did  he  go  ? 

J.  Anher.  He  went  the  back-way  from  the 
GLve^  I  fuppofe  he  came  that  Way. 

Mr  Cvivper.  What  day  was  it  I  went  ?  Is  it  not 
the  Way  that  I  us'd  to  go  wlien  I  go  the  Circuit 
into  EJftx. 

J.  Archer.  Yes,  I  believe  fo. 

Mr  Coziiper.  I  iodg'd  at  Mr  Ba/efoot^s,  and  he 
has  a  Back-door  to  the  GLve,  where  my  Horfe 
was,  and  I  went  the  direCt  Way  into  Efjtx,  and 
it  was  IJ^edneJday  Morning  :  What  Day  was  it 
you  fee  me  go  ^ 

J.  A;che;\  It  was  on  the  JVediiefday  Morning, 

Mr  Covvper.  Thau  was  the  very  Day  I  went  into 
EjJ'cs. 

'Then  George  Aldridge  'v:as  Sworn. 


himfelf  into  fuch  a  Sweat- 

Call  John  Gurrey,  Matthew  Gurrcy,  and  Eliz. 
Gurrey. 

John  Gurrey  v:a5  Svjom. 

Mr  Junes.  Do  you  know  any  of  the  Gentlemen 
at  the  Bar  .<" 

J.  Gurrey.  Yes. 

Mr.  Jones.  Name  who  you  knew  ? 

J.  Gurrey.  There  is  Mr  Stevens,  Mr  Rogers,  and 
Mr  Marfan. 

Mr  Jones-  Pray  do  you  remember  when  they 
took  Lodging  at  your  Houfe  .<* 

J.  Gurrey.  The  laft  Afri2es,when  they  firft  came 
tliere  was  only  Mr  Stevens  and  Mr  Rogers. 

Mr  Jones,  At  what  time  did  they  take  it? 

J.  Gurrey.  I  was  at  Church  and  can't  tell  that, 
they  hir'd  the  Lodgings  of  my  Wife- 
Mr  Jones.  What  can  you  fay  more  ^ 

J.  Gurrey-  I  was  in  at  Night  when  they  came, 
there  came  three  of  them  at  eleven  at  Night, 
whereof  Mr  Marfan  was  the  third  Perfon,  and  he 
fiid  he  was  deftitute  of  a  Lodging,  and  he  ask'd. 


Mr  Jones.    When   did   Mr  Coviper  go  out   of     for  a  fpare  Bed  ;  my  Wife  told  him  fhe  had  one. 


Town  the  laft  AfTizes  ? 

G.  Aldridge.  On  ll'tdntfday. 

Mr  Jtnes.  Which  \\  ay  did  he  go  ? 

G-  Aldridge.  He  went  the  Way  to  Cbehnsjord. 


Mr 


U'm'S. 


Did  vou  not  fetch  his  Horfe  from 


Stout's  ? 

G.  Aldridge.  Yes,  Sir. 

Mr  Jones.  How  often  did  you  go  for  it  ? 

G.  Aldridge.  Three  Times. 

Mr  J^ms.  When? 

G.  Aldridge.  On  Tihfday  Night  I  fent  once,  and 
went  twice  my  fclf,  the  fiift  Time  there  was  no 


but  had  let  it;  whereupon  Mr  Sttvtns  and  Mr  Rrgen 
fiid  he  fhould  Lodge  with  them,  fo  they  went  up 
all  together,  and  they  call'dfor  a  Fireto  be  kindled, 
and  ask'd  for  the  Landlord,  which  was  I,  and  they 
ask'd  me  to  tetch  a  Botrle  of  Wine,  and  I  told 
them  1  would  fecchaQiiart,  which  I  did, and  then 
they  ask'd  me  to  fit  down  and  drinlc  with  them, 
which  I  did,  and  then  they  ask'd  me  if  one  Mrs 
Sarah  Stuut  did  net  live  in  Town,  and  whether  fhe 
was  a  Fortune;  I  faid  yeS;  then  they  faid  they  did 
not  know  how  to  come  to  the  Sight  of  her,  and  I 
faid  I  would  fhew  them  her  to  morrow  Morning, 


Body  at  home'  to  deliver  the  Horfe,  fo  I  went  to  not  queftioning  but  I  might  fee  her  fome  Time 

Mr  Stouts,  and  ask'd  him  about  the  Horfe,  and  he  as  fhe  was  coming  down  the  Street  \  h  they  faid 

faid  he  could  not  deliver  him  till  the  Maid  went  they  would  go  to  fee  her.     Mr  Rogers  and  Mr 

home,  and  then  I  went  about  eleven  of  the  Clock  Stevens  charged  Mr  Marfon  whh.  being  her  old 


and  hid  the  Horfe. 

Mr  Baron  Hatfel.  Was  it  eleven  at  Night .? 

G.  Aldridge.  Yes,  my  Lord. 

Mr  C-r.uper.  When  I  lent  you  to  fetch  my  Horfe 
what  Directions  did  I  give  you  ? 


Sweetheart;  faith  Mr  ALvfun,  She  hath  thrown 
me  off,  but  a  Friend  of  mine  will  be  even  with 
her  by  this  Time. 

Mr  Baron  Hatfel.  What  a-Cloclf  was  it  then  1 
J.  Gurrey.  I   reckon  eleven  of  the  Clock  when 


G.  y^Wm/^. You  gavemcDiredionstotetch your  they  came  in. 
Horfe,  bt'caui'e  you  faid  you  ihould  have  occafion  Mr  Bar.  Hatfl.  Did  you  obferve  in  what  con- 
to  go  out  next  Morning  betimes  with  the  Judge,  dition  Mr  Marfon  was  in  ? 

Mr  Caliper.  The  Rcafon  I  fent  for  my  Horic,  J.  Gurrey.  I  did  not  obferve.  only  that  he  was 

was  this,  when  I  heard  file  had  drowned  her  felf,  hot  and  pu:  by  his  Wig;  I  fee  his  Head  was  wet, 

I  think  it  concern'd  me  in  Prudence  to  fend  a  com-  and  he  faid  he  was  juft  come  from  London,  andthat 


mon  Hoftler  for  him,    for  fear  the  Lord  of  the 
Manor  fliould  feize  all  that  w  as  there  as  forfeited. 
Mr  Bar.  Hatfel.  There  was  no  danger  of  that, 
for  fhe  was  found, iVc;;  cojnpos  mentis. 


made  him  in  fuch  a  Heat. 

Mr  Jones.  Had  he  Shoes  or  Boots  on  ? 

J.  Gurrey.  I  did  not  obferve  that  .? 

Mr  Jones.  What  did  tliey  do  the  next  day  ? 

J.  Gurrey. 


J.Gurrey.  The  next  Morning  I  heard  thisPar- 
ty  was  in  the  Water  ;  I  fat  up  all  Night,  and  was 
fain  to  wait  till  nny  Daughter  came  down  to  look 
alter  the  Shop, and  then  1  went  to  fee  her,  and  (he 
Was  remov'd  into  the  Barn,and  they  were  wiping 
her  Face,  clofing  her  Eyes,  and  putting  up  her 
Jaws  ;  and  as  I  came  back  thefe  Perfcns  were  wal- 
king, and  I  met  Mr  Mr;/i;;z  andMr  j«w/n,  and 
told  them  the  News  :  Said  I,  This  Perfon  is  come 
to  a  fad  Accident:  Say  they,  So  we  hear;  but 
neverthelefs  we  will  be  as  good  as  our  Word,  and 
go  and  fee  her.  I  went  with  them,  and  overtook 
Mr  Kogen;  and  Marfan  faid,  We  are  going  to  fee 
Mrs  Stout  :  O  Landlord,  faid  Rcgers,  you  may 
take  up  that  Rogue  (pointing  at  MtMarfon)  for 
what  he  faid  laft  Night  ;  but  I  did  not  think, 
they  fpeaking  fo  jocularly,  that  there  was  any 
Sufpicion  of  their  being  coccern'd  in  the  Murder. 
A  fecond  time  I  went,  the  Barn-door  was  Icck'd; 
I  knock'd,  and  they  open'd  it  and  lee  us  in,  and 
they  uncovered  her  Face  to  let  me  fee  her,  and  I 
touch'd  her;  and  looking  about  for  them,  they 
were  gone,  and  I  can't  fay  they  fee  her  or  touch'd 
her  :  Then  Mr  Marfon  and  they  were  confulting 
how  to  fend  a  great  Coat  to  London.,  and  I  di- 
refted  them  to  a  Coachman  at  the  Bell- Inn,  but  I 
did  not  hear  he  went  to  enquire  alter  the  Coach- 
man :  Then  they  went  to  your  Lordfhip's Cham- 
ber, and  I  went  home  ;  and  about  Eleven  of  the 
Clock  I  faw  Mr  Mar/on  and  Mr  Stevens  coming 
down  with  Mr  Spencer  Coivper. 

Mr  Marfan.  I  did  not  go  out  that  Night  after 
I  came  in. 

Mr  ^cnes.  No  ;  we  agree  that.  Did  you  fee 
Mr  Co-ii-per  and  thefe  Gentlemen  together  ? 

,7-  Gurrey.  Only  at  Eleven  of  the  Clock  onTuef- 
day  Noon,  Mr  0'd.fer,  Mr  Marfan  Mr  Stevens, 
were  coming  down  to  the  Market-place. 

Isitj'ones.  Did  not  they  rake  their  Leave  of  you 

■Vihen  they  went  away  from  you  that  Forenoon  ? 

y.  Gurrey.  No ;  only  in  the  Morning  they  told 

me  they  would  fend  me  Word  at  Noon  if  they 

intended  to  lodge  there. 

Mr  Marfan.  I  dcfire  to  know  of  Mr  Gurrey,  if 
hisSifter  was  not  in  the  Room  when  we  came  in. 

jf.  Gurrey.  She  was  in  our  Houfe  that  Day  ; 
but  whether  when  Tiiey  came  in,  I  can't  tell. 

Mr  Cowper.  Pray,  have  you  not  had  fomeDif- 
courfe  with  your  Sifier  the  Widow  Davis,  con- 
cerning fome  Sufpicion  that  you  had  oi  Sarah 
Walker,  that  hath  been  produced  as  aWitnefs  ? 
y.  Gurrey.  I  don't  remember  any  fuch. 
Mr  Co'joper.  Then  did  not  you  fay  thefe  Words, 
We  muft  not  concern  outfelves  with  Sarah  IVal- 
ker,  for  fhe  is  the  only  Witnefs  againft  the Cowpers  ? 
y. Gurrey.  I  can't  remember  any  fuch  thing. 
Mr  Baron  Hatfell.  You  may  anfwer  according  to 
the  beft  of  what  ycu  remember ;    if  you  fay  you 
have  forgot  when  you  have  not,  you  are  forfwoni. 
yix  Calliper.    If  your  Lordfhip  pleafes  to  give 
Leave  to  Mr  Gurrey  to  recoiled  himfelf.    I  ask 
him,Whether  he  did  not  talk  with  his  Sifter  Di^wV 
about  fome  Sufpicion  hisWifeandhe  had  about 
Sarah  WalkfTy  theMaid-fcrvant  of  the  Deceafed  ? 
J.  Gurrey.  I  believe  there  might  be  fome  Talk 
of  a  Perfon  that  was  feen  to  go  into  the  Church- 
yard at  fome  diftance  with  Sarah IValhr. 

Mr  Cowper.   Did  your  Wife  fay  that  fhe  did 
fufpeft  that  Perfon  ? 
J.  Gun-ey.     Yes. 

Mr  Cowper.  Did  your  Wife  fay  they  behav'd 
themfelves  ftrangely,  and  that  flle  would  have  per- 
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fuaded  the  V.'idow  Blewit  to  have  watch'd  her  ? 

J.Gurrey.   Theresas  fomething  of  that. 

Mr  Cowper.  Was  there  not  fome  fuch  Words, 
that  they  muft  not  meddle  with  Sarah  M^alker, 
for  fhe  is  the  Witnefs  againft  the  Cowpers  ? 

J.Gurrey.  I  faid, Do  not  concern  your  felfwith 
Sarah  IValkeryior  fear  of  taking  oft  her  Evidence. 

Mr  Cowper.  Pray  did  not  the  Widow  Davii 
warm  the  Sheets  for  thefe  Gentlemen  ? 

y.  Gurrey.  She  was  with  my  V/ife,  but  I  can'c 
fay  whether  fhe  warm'd  the  Sheets. 

Mr  Cowper,  When  they  came  home,  had  you 
any  Lodgers  that  wanted  to  come  home  .''  Had 
not  you  one  Gape  ? 

J.Gurrey.  I  can't  fay  whether  he  was  in  before 
or  after  them. 

MrCowper.  Did  not  you  fay  to  your  Sifter  D/zw, 
Now  thefe  Gentlemen  are  in  Bed,  if  Mv  Gape 
would  come  home,  our  Family  would  be  quiet  ? 

J.  Gurrey.    I  do  not  remember  that. 

Mr  Cowper.  Pray  did  not  you  go  to  look  fof 
Mr  Gape  ? 

y.  Gurrey.    Yes,  I  went  to  Hockley's. 

Mr  Cowper.  Who  did  you  employ  to  ipeak  to 
Mr  Gape  ? 

y.  Gurrey.    Mrs  Hockley. 

Mr  Cowper.  When  you  came  home  to  your  own 
Houfe,  and  after  you  had  been  at  Hckle/s  to 
fpeak  w ith  Mr  Gape,\\h;xt  Account  did  you  give 
of  the  Time  of  Night,  and  other  Particulars  ? 

y.  Gurrey.  I  gave  no  Account  of  the  Time. 

Mr  Cowper.  Not  to  Mrs  Davii  ? 

y.  Gurrey.  I  can't  tell  whether  I  did  or  no. 

Mr  Cowper.  Did  not  you  fay  Mr  Gape  ask'd 
Mrs  Hackle}  what  a-Clock  it  was  ? 

y.  Gurrey.  No,  I  don't  remember  that  ;  but 
Mrs  Hockley  went  in  and  told  him  what  Time  o£ 
Night  it  was,  it  wis  Eleven  or  Twelve  of  the 
Clock,  whether  I  can't  fay. 

Mr  jojies.  Call  Martha  Gmrcy.  (who  -waifworn) 
Which  of  thefe  Gentlemen  do  you  know? 

Mrs  Gur.ey.  'Six  Marfan,  Mr  Rogers,  andMr5'/f- 
vens. 

Mx.  Jones.  What  Time  of  the  Night  was  it 
when  they  came  to  your  Houfe  1  Give  an  Ac- 
count of  it,  and  of  what  you  heard  them  fay. 

Mrs  Gurrey.  It  was  a  little  alter  Five,or  there- 
abouts, that  they  came 

Mr  Jones.  Who  came  ? 

'iArsGumy.  yix  Stevens,  and  Mri^o^gfrf,  and 
there  was  one  Mr  Gilbert,  that  married  a  firft- 
Coufin  of  mine,  he  came  and  ask'd  me  for  my 
Husband;  and  I  ask'd  him  his  Buftnefs,  and  he 
faid,  he  wanted  to  fpeak  with  him 

Mr  Jones.  Pray  come  to  thefe  Men ;  when  did 
they  come  to  your  Houfe  ? 

Mrs  Gurrey,  They  hired  the  Lodging  at  Five 
of  the  Clock;  when  they  rirft  came  to  fee  them  I 
was  not  at  home  ;  Mr  Gilbert  brought  them, and 
as  I  was  coming  along  theStreet  I  faw  Sh  Gilbert 
walking  off,  and  would  not  look  at  me.  — 

Mr  Jones.    When  did  they  go  out  ? 

Mrs  Gurrey.  They  never  ftaid  there. 

Mr  Jones.  When  did  they  come  in  again  ? 

Mrs  Gurrey.  Between  Eleven  and  Twelve. 

Mr  Baron  Hatfel.  What  did  they  do  when' 
they  came  in  again  ? 

Mrs  Gurrey.  I  was  laying  on  fome  Sheets  two 
pair  of  Stairs  when  they  came,and  then  there  was 
three  of  them;  fo  they  faw  me  a  little  after,  and 
beg'd  my  excufe  for  bringing  in  another,  for  they 
faid  it  was  fo  late  they  could  not  get  a  Lodging 
£  e  any 
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any  where  elfe  ;  and  fa  id,  if  I  thought  fit,  the 
Gentleman fhould  liewith  them;  and  I  told  them 
I  liked  it  very  well- 
Mr  Jones.  What  Firing  had  they  ? 
Mrs  Gurrey.  The  Firing  I  laid  on  in  the  Mor- 
ning,and  they  fent  for  my  Husband  to  fetch  them 
feme  Wine. 

Mr  yoties.  What  did  you  hear  them  talk  on  ? 
Mrs  Gurrey.  They  difcours'd  Avith  my  Huf- 
band,  and  ask'd  him  if  he  knew  Mrs  Sarah  Stout , 
and  one  of  them  faid  to  Mr  Marfan,  I  think  (he 
was  an  oldSweetheart  of  yours  j  Ay,  faid  he,  but 
Ihe  turn'd  me  off,  but  a  Friend  of  mine  is  even 
with  her  :  And  Mr  Rogers  faid  he  was  in  with 
her,  and  afterwards  faid,  her  Bufinefs  was  done. 
They  had  a  Bundle,  that  was  wrapt  in  a  pure 
white  Cloth,  like  to  an  Apron,  but  I  can't  fay  it 
was  an  Apron  ;  and  there  was  a  Parcel  hanging 
loofe  by  it ;  and  when  he  laid  it  down  he  faid. 
He  would  pafs  his  Word  Mrs  Sarah  Stotns  court- 
ing Days  were  over ;  and  I  faid,  I  hoped  'twas 
no  Hurt  to  the  Gentlewoman  ;  and  then  I  look- 
ing upon  Mr  M^r/ow,  faw  hira  put  his  Peruke 
afide,  and  his  Head  reek'd,  and  he  told  them  he 
was  but  juft  come  from  London  that  Night,  which 
made  him  difappointed  of  a  Lodging. 

Mr  yones.  What  did  you  hear  them  fay  about 
any  Money  ? 

"iAxsGurrey.  I  ask'd  them  how  they  would  have 
their  Bed  warm'd,  and  Mr  Marfon  anfwer'd,  very 
hoti  with  that  I  went  down  to  fend  my  Daugh- 
ter up,  and  fhe  could  not  go  prefently ;  I  told 
her  then  ftie  muft  go  as  foon  as  flie  could. 

Mr  Bar.  Hatfel.  Pray  don't  tell  us  whatpafs'd 
between  you  and  your  Daughter  :  What  do  you 
know  of  thefe  Gentlemen  ? 

Mrs  Gurrey.  I  went  to  the  next  Room,  to  fee  it 
every  thing  was  as  it  fhould  be ;  I  hearken'd,  and 
they  had  fome  Difcourfe  about  Money,  and  I 
heard  fome  body  ( I  don't  know  who  it  fhould  be 
except  it  wtr&isix Stevens)  anfwer  and  fay,  The 
Ufe-raoney  was  paid  to-night  j  but  what  Money 
they  meant  I  can't  tell. 

Mr  'Jones.  What  did  you  find  v/hen  they  were 
gone  ? 

Mrs  Gurrey.  Sir,  I  found  a  Cord  at  the  end  of 
the  Trunk. 

Mr  Jones.  Was  it  there  in  the  Morning,  or 
before  they  came  ? 

Mrs  Gurrey.  No,  it  could  not,  for  I  fwept  my 
Room,  and  wiped  down  the  Duft. 

Mr  Jones.   Was  the  Cord  white  ? 

Mrs  Gurrey.  No,  it  was  more  dirty  than  it  is 
now,  for  my  Husband  and  I  have  worn  it  in  our 
Pockets. 

Mr  Cozuper.  Pray  who  brought  the  Cord  down 
from  above  Stairs  ? 

Mrs  Gurrey.  My  Daughter  that  liv'd  with  me, 
and  (he  laid  it  upon  the  Shelf. 

DAr'Co'jjper.  Did  not  you  hear  there  was  a 
Coroner's  Inqueft  fitting  ? 

Mrs  Gurrey.  The  next  Day  at  Night  I  did 
hear  of  it. 

Mr  Cowper.  Why  did  not  you  go  to  the  Coro- 
ner'slnqueft  and  give  an  account  of  it  there  ? 

lArsGurrey.  I  told  my  Husband  of  it,  and  I 
ask'd  my  Husband  if  he  did  not  hear  what  they 
faid  concerning  Mrs  Sarah  Stout,  and  he  anfwer'd. 
Yes,  they  ought  to  be  taken  up  for  the  Words 
they  faid  laft  Night :  Why,  faith  I,  don't  you  take 
notice  of  it  ?  I  think  you  ought  to  take  them  up.^ 
^uc  he  went  out  of  doors,  and  I  faw  no  more  of 


him  till  the  Afternoon.  When  I  heard  the  Words 
I  thought  fome-body  had  Hole  her  away  and  got 
to  bed  Co  her. 

Mr  Coiiiper.  Pray,  if  your  Husband  heard  thefe 
words,whydidnot  hego  to  the  Coroner's  Inquefl;? 

M.K  Gurrey.  I  did  fpeak  to  him  to  have  tliera 
taken  up. 

Mr  Cowper.    Why  did  he  not  do  it  ? 

Mrs  Gurrey.  He  faid.  He  would  not  do  it,  he 
did  not  know  but  it  might  cofl  him  his  Life. 

Mr  Jones.  How  came  youaftcrthistodifcoverit? 

Mrs  Gurrey.  Becaufe  I  was  fo  troubled  in  mind 
I  could  not  reft  Night  nor  Day,  and  I  told  him, 
if  he  would  not  tell  of  it,  I  would  tell  of  ic  my 
felf,  for  I  was  not  able  to  live. 

I'hen  Elizabeth  Gurrey  wai  /worn. 

Mr  Jones.  Pray  do  you  know  Mr  Rogers,  Mr Ste- 
niens,  and  Mr  Marfon  ? 

E.  Gurrey.  I  know  Mr  Marfon,  and  tijefe  are 
the  other  Gentlemen  I  reckon. 

Mr  Jones.  What  Difcourfe  did  you  hear  from 
them  > 

E.  Gurrey.  Mr  Marfon  ask'd  the  other  Gentle- 
men how  much  Money  they  had  fpcnt;  the  other 
anfwer  d,  What  was  that  to  him  ?  you  have  had 
Forty  or  Fifty  Pounds  to  your  Share.  Then  the 
other  ask'd  him  whether  the  Bufinefs  was  done ; 
and  he  anfwer'd,  he  believ'd  it  was,  but  if  it  was 
not  done,  it  would  be  doneto-Night.  Then,  my 
Lord,  he  puU'd  a  handful  of  Money  out  of  his 
Pocket,  and  fwore  he  would  fpend  it  all  for  Joy 
the  Bufinefs  was  done. 

Mr  Jones.  Was  Mr  Coiuper's  Name  mention'd  ? 

E.  Gurrey.  I  heard  them  mention  Mr  Coivper's 
Name,  but  not  Mrs  Sarah  Stout^s. 

Mr  Jones.  What  Condition  was  the  Gentle- 
man's Shoes  in  ? 

E.  Gurrey.  I  think  it  was  Mr  Marfon,  his  Shoes 
were  very  wet  and  dirty,  one  of  them  was  very  hot, 
and  he  wiped  his  Head  with  his  Handkerchief, 

Mr  Jones.  Now,  my  Lord,  we  ha\'e  done  as  to 
our  Evidence  ;  Mr  Marfon  pretended  he  was  juft 
then  alighted  and  come  from  London, and  was  in  a 
great  heat,  nnd  his  Shoes  were  wet;  I  wonder 
what  Mr  Marfon  had  been  doing,  for  when  he 
was  examin'd  he  faid,  he  came  to  Town  about 
Eight  of  the  Clock,  and  went  to  the  Ghue  and 
Dolphin  Inn,  and  ftay'd  there  till  he  came  to  his 
Lodging  :  Now  'tis  a  wonderful  thing  that  he 
fhould  come  wetfhod  from  a  Tavern,  where  he 
had  been  fitting  four  or  five  Hours  together. 

[  "Then  the  Examination  of  Mr  John  Marfon 
"vooi  read.  ] 

The  Examination  of  John  Marson,  taken 
before  Me,  this  27  Day  of  ^/'r/7, 1699. 

TT7H0  being  examind  where  he  wcu  oh  Monday 
''  the  i5«/jo/March  laft,  faith,  'That  be  was  at 
the  Borough  o/Southwark  (he  king  an  Attor- 
ney of  the  faid  Court)  till  paft  Four  of  the  Clock  in  the 
Afternoon ;  and  faith,  That  hefet  ottt  fromSoxithwark 
for  Hartford /ooK  after,  and  came  to  Hartford  al>out 
Eight  of  the  Clock  the  fame  Afternoon,  and  put  up  his 

Horfe  at  the  Sign  cf an  Inn  there,  and  then 

went  to  the  Hand  and  Glove,  together  luith  Godfrey 
Gimbart,  Efq;  Ellis  Stevens,  William  Rogers, 
and  fome  others,  where  they  ftayd  till  about  Eleven  of 
the  Cluck  at  Night,  and  then  this  Examinant  went 
thence  direBly  to  the  Hcufe  cf  John  Gurre}',  with 
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ihefiiid  Srcvens  mid  Rogers,  u7jo  lay  all  togetlm  in 
the  (aid  Gurrey'y  Houjo  all  that  Night.  And  being 
u:k'd  "chm  he /aid  concerning  thcfard  Airs  Sarali  Stout, 
deccoid,  this  Examinant  faith,  T'hat  on  Sunday  the 
1 2th  of  March  ///_,/?,  this  Examinant  icing  in  compa- 
ny ivith  one  Thomas  Marfhall,  and  telling  him  that 
tku  Examinant  intended  the  next  Day  for  Hartford 
ivith  tix  Marflral  of  the  King's  Bench,  the  faid 
Ti-.omas  Marfhall  defied  this  Examinant  and  the 
faid  Stevens,  itj/jo  zuiu  thtnalfo  in  company,  that  they 
■wcu'd  go  and  fee  the  fad  Sarah  Stout  (  his  Sweet- 
heart.) He  con-effeth,ihat  he  did  a-.k  the  faid  Gurrey 
if  he  would  (I.>ew  this  Examinant  where  the  fai dStouc 
li'ved,  telling  the  faid  Gurrey  that  his  Name  ivm 
Marfhall,  and  ack'd  him  if  he  never  heard  of  him 
before,  and  jocularly  faid,  T'hat  he  would  go  to  fee  her 
the  next  Murning ;  but  doth  not  believe  that  he  faid 
any  thing  that  any  Friend  ivas  even  with  the  faid  Sa- 
rah Stout,  or  to  fuchlike  Effecl.  And  doth  confef\ 
T'hat  hs  did  the  next  Day,  upon  the  faid  Gurrey'* 
tilling  him  that  the  faid  Stout  zvou  drowned,  jay,  that 
he  would  keep  his  IVord,  and  would  fee  her.  And  faith, 
T'hat  meeting  with  Mr  Cowper  {who  is  this  Exami- 
nant s  Acquaintance)  he  believes  he  did  talk  icith  him 
concerning  the  faid  Stout'f  being  drowned,  this  Exa- 
minant having  feen  her  Body  that  Morning. 

Cogn.  Die  &  Anno 

antedift.    coram  John  Marfon. 

7.  Holt. 

Mr  Jones.  All  that  I  obferve  from  ft,  is  this  ; 
that  hii  had  been  five  hours  in  Town,  and  when 
be  came  to  his  Lodging  he  came  in  wet  and  hot, 
and  faid  he  was  juft  come  from  London. 

Mr  Marfon.  I  had  rid  Fort_^  Miles  that  Day, 
and  could  not  be  foon  cold. 

Mr  Bar.  Hatfel.  They  have  done  now  for  the 
King  ;  come  MrCowpa,  what  do  you  fay  to  it? 

Mr  fonei.  If  your  Lordfhip  pleafe  wc  will  call 
oneWitnefs  more,  Mary  Richardfon.  Mrs  Richard- 
fott.  Do  you  know  Mr  Marfon,  or  any  of  thefe 
Gentlemen  ? 

Mrs  Richardfon.  They  came  on  Tucflay  Night 
Ro  the  Bell a.t  Hoddifdon  and  lay  there,  and  one  of 
the  Gentlemen,  when  I  was  warming  the  Sheets, 
ask'd  me  if  I  knew  Mrs  Sarah  Stout,  and  I  faid 
yes  ;  he  ask'd  me  if  I  knew  which  Way  fhe  came 
to  her  End,  and  I  told  him  I  could  not  tell. 

yir  Jones.  Is  that  all  >  what  did  they  fay  more? 

Mn  Richardfn.  They  did  defire  and  wifli  it 
Hiight  be  found  out  how  it  came  about,  and  one 
Gentleman  took  no  notice  of  her  at  all ;  they  had 
a  little  Bundle,  but  v\hat  was  in  it  I  can't  tell, 
but  there!  faw  it  bound  up  in  fome  colour'd  Scuff 
or  other,  but  what  it  was  I  can't  tell. 

Mr  Jones.  Is  that  all  that  you  can  fay  ? 

Mrs  Richardfon.  Yes,  that's  all. 

"Mr  Jones.  Then  we  have  done. 

Mv  Bai:  Hatfel.  Come,  Mr  Cowper,  what  do 
you  fay  to  it  ? 

Mr  Cowper.  Now  they  have  done  on  the  Part  of 
the  King,  my  Lord,  and  you  Gentlemen  of  the 
Jury,  I  muft  beg  your  Patience  for  my  Defence:  I 
confefs,  it  was  an  unfortunate  Accident  for  me 
(as  Mr  Jones  calls  it)  that  I  happen'd  to  be  the 
lafl;  Pcrfon  (for  ought  appears)  in  the  company 
of  a  melancholy  Woman-  The  Difcourfe  r  cca- 
fion'd  by  this  Accident  had  been  a  fufficientMif- 
f«rtune  to  me,  without  any  thing  elfe  to  aggra- 
vate it  ;  but  I  did  not  in  the  leaft  imagine  that  fa 
little,  fo  trivial  an  Evidence  as  here  is,  could 
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pofllbly  have  affefted  me  to  fo  great  a  degree,  as 
to  bring  me  to  this  place  to  an'fwer  for  the  worll 
Faft  that  the  worll:  of  Men  can  be  guilty  of 

My  Lord,  your  Lordfhip  did  juft  now  obferve, 
that  I  have  appear'd  at  the  Bar  for  my  Clients  ; 
but  I  muft  fay  too,  that  I  never  appear'd  for  my 
felf  under  this,  or  the  like  Circumflances,  as  a 
Criminal,  for  any  Oifence  whatfoever. 

Mr  Ji^nes  very  well  faid,  when  he  fpoke  on  the 
Part  of  the  King,  That  if  this  Gentlewoman  was 
murther'd,  tiie  Crime  was  Villanous,B:ife.,  Barba- 
rous and  Cruel;  and  for  my  part  I  think  fo  too, 
theCrime  w^ouid  be  fo  great,  that  it  could  never 
be  fufficiently  condemn'd  :  But  at  the  fame  time 
1  may  aver,  that  to  fuppofe  aMurther  without 
good  Grounds  for  it,  and  afterwards  to  chnrg© 
innocent  Men  with  it  knowingly  and  rnaliciodly, 
is  to  a  trifle  isBafe  and  Barbarous  as  tne  M  jrther 
itfelf  could  be.  My  Lord,  I  fpeak  for  ir  ;  own 
part;  I  know  not  at  what  Price  other  Men  tnav 
value  their  Lives,  but  I  had  much  rather  my  lelf 
was  murther'd  than  my  Reputation ;  v  hich  yet 
I  am  fenlible  hath  fuffer'd  gre  itly  hitherto  by  tlie 
Malice  and  Artifice  of  fome  Men,  who  have 
g^ne  pretty  far  in  making  this  Fad:,  as  Barba- 
rous as  it  is,  to  be  credited  of  me.  And  there 
fore  I  muft  beg  your  Lordfhip  s  and  the  Ju'y's 
Patience,  while  1  not  only  defend  my  Life,  but 
juftifie  my  felf  alfo  from  thefe  things  that  have 
unjuftly  afpers'd  me,  by  the  Confpiracy  and  Ar- 
tifice of  my  Accufers. 

My  Lord,  in  all  the  Evidence  that  hath  been 
given,  I  muft  obferve,  that  there  is  no  poficivc 
Evidence,  with  Submiflion,  to  induce  the  Jury  or 
any  one  to  believe  the  General,  that  this  Gentle- 
woman was  murther'd;  but  they  go  uponSuppo- 
fitions  and  Inferences,  vliich  arecontradifled  by 
other  Circumftances,  in  the  very  Evidence  of  the 
Profecutor,that  make  full  .u  ftrorg  to  prove  fhe 
was  not  murther'd,  as  that  fhe  was;  fo  that,  as 
it  ftands,  it  can  amount  only  to  a  bare  Suppofi- 
tion  that  (he  was  murther'd  by  any-body. 

Then, as  to  the  Evidence  that  particularly  re- 
lates to  my  felf,  or  the  Gentlemen  who ftand  with 
meat  the  Bar;  that  they  or  I  were  concern  d  in 
it  (if  (he  was  murther'd)  there  is  not  one  Syllabic, 
of  Proof;  at  moft,  it  amounts  but  to  make  us 
fufped:  aMurther;  not  prov'd,  but  only  fufpeft- 
ed  :  This  I  obferve  upon  the  Evidence,  as  it  now 
ftands  without  Anfwer,  as  it  has  been  given  on 
the  King's  Part :  And  how  far,  in  the  Cafe  of 
Life,  Men  fliall  beaffefted  with  Evidence  of  this 
nature,  which  neither  proves  the  Murtlier  in 
general,  nor  that  they  did  it  in  particular,  tho" 
no  Defence  was  made,  or  any  further  Anfwer 
given,  I  muft  fubmit  to  your  Lordfhip's  and  the 
Jury's  Judgment. 

But,  my  Lord,  I  do  not  doubt  but  I  (hall  be 
able  to  wipe  away  even  that  remote  Sui^icion  by 
my  Defence ;  They  have  been  long  in  their  Evi- 
dence for  the  King, and  therefore  I  muft  beg  your 
Patience  while  I  give  a  particular  Anfwer  to  eve- 
ry Part  of  it,  in  as  good  a  Method  as  I  am  ablej 
and  1  will  wafte  as  little  Time  as  may  confifj 
with  the  juftifying  my  Reputation ;  for  which  I 
know  your  Lordfhip  will  have  as  tender  a  Re- 
gard, to  fee  it  doth  not  fuffer  unjuftly,  as  for  my 

Life  it  felf.  ^„     ,         ,, 

And  I  promife  Your  Lordfhip,  I  (hall  trouble 

you  with  no  Evidence  which  is  not  exprefsand 

plain  ;  no  Inuendo's  or  SufpicionSi  but  I  (halJ 

E  e  ft  pro^^ 
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prove  fully  and  clearly,  in  the  firft  place,  That 
there  was  no  Ground  at  all,  in  this  Cafe,  to  fup- 
pofe  fhe  was  murther'd  by  any  one  but  herfelf 

The  firft  Faft  that  they  infifted  upon  to  inter 
a  Murther  from  it,  was,  that  the  Body  was  found 
floating:  Now,  my  Lord,  that  Faft  I  am  able  by 
the  Evidence  I  have,  as  well  as  from  that  of  the 
Profecutor,  to  deny  ;  for  the  Faft  was  direftly 
otherwife,  that  is,  flie  was  not  found  floating- 

And  whereas  the  Profecutor's  Witnefles,  who 
have  been  produced  to  this  Point,  are   obfcure 
and  poor  Men,  and,  your  Lordfhip  obferves,  have 
been   taught  to  fay  generally  that  flie  floated ; 
which,  when  they  are  requir'd  to  explain,  and 
defcribe  how  flie  lay,  they  contradift  themfelves 
in,  by  fliewing  flie  lay  fideways  between  the 
Stakes,  and  almoft  all  under  Water.     Now  I  fliall 
give  your  Lordftiip  and  the  Jury  a  full  and  par- 
ticular Account  and  Defcription  from  theParifli 
Ofiicers,  Men  employ'd  by  the  Coroner  to  take 
the  Body  out  of  the  Water,  of  the  very  Manner 
and  Poflure  in  which  it  was  firfl:  found  ;  which 
they  are  much  better  able  to  do  than  the  Profe- 
cutor's VVitneffes,  having  feen  her  before  all  or 
mofl  of  thofe  People;  and  thefe  Officers  clearly 
agree,  that   her  Body  w  as  under  Water  when 
found,  except  fome  Imall  Appearance  of  her  Pet- 
ticoats, near  or   on  the  Surface  of  the  Water, 
which  may  be  very  eafily  accounted  for,  becaufe 
the  Stakes  the  Witnelfes  mention,  and  which  are 
driven  into  the  Ground  crofs  the  River,  to  pre- 
vent Weeds  and  Trumpery  from  running  into  the 
Mill-ftand,  as  the  Witnefles  have  already  faid,  a- 
bout  a  foot  diftant  from  one  another,  and  are  fet 
with  their  Feet  from  the  Mill,  and  their  Heads 
inclining  toward  the  Mill  with  the  Stream.  Nov/ 
my  Lord,  every  one  knows,  that  tho'  a  drowned 
Body  will  at  firft  fink,  yet  it  is  buoyant,  and  does 
not  go  downright  and  reft  in  one  place  like  Lead ; 
for  a  human  Body  is  feldom  or  never  in  a  Stream 
found  to  lie    where  it    was  drown'd :  A  Body 
drown'datC/;£?//"t'^  has  been  often  found  byFiflier- 
itien  at  London,  and  that  before  it  came  to  float 
above  Water.     Now,  if  a  Body  is  fo  buoyant,  as 
that  it  is  driven  down  by  the  impellent  force  of 
the  Current   (tho'  it  do  not  float  above  Water)  it 
feems  a  Confequence  that  when  it  comes  to  be 
ilopp'd  and  refifted  by  the  Stakes,\vhich  lie  with 
their  Heads  downward,  inclining  with  the  Stream, 
the  Stream  bearing  the  Body  againft  the  Stakes, 
rauft  needs  raife  it  upwards  to  find  another  Paf- 
fage,  if  poffible,  w'hen  the  Ordinary  and  Natu- 
ral is  obftrufted.     I  have  feen,  I  remember,  that 
where  Weeds  have  been  driven  dow  n  a  River, 
and  have  been  rouled  along  at  the  bottom,  when 
they  have  come  down  to  a  Board  or  Stakes  of  a 
Wyer,  or  Turnpike,  they  have  been  by  the  Force 
of  the  Water  raifed  up  againft  thofe  Boards,  or 
Stakes,  and  forced  over  them,  tho'  without  fuch 
Obftruftion  they  had  undoubtedly  continued  to 
roul  under  the  Water.      I  don't  know  of  any  o- 
ther  Symptom  they  pretend  to,  of  her  not  being 
drowned,  from  any  thing  obferv'd  of  her  in  the 
Water.     Then,  as  to  the  Flatnefs  of  her  Belly, 
when  fhe  was  put  into  her  Coffin,  I  iTiall  fhew 
'tis  a  common  and  natural  Accident ;  fomctimes 
drownedBodiesare  fwell'd  more,  fometimeslefs, 
fometimes  not  at  all  :  I  think  it  hardly  deferves  a 
Phyfician  to  prove  that  a  Body  may  be  drowned 
with  very  little  Water  ;  that  aMan  may  be  drow- 
ned by  Strangling  or  Suffocation,   ciufed  by  a 
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little  Water  in  the  Lungs,  without  any  j^reat 
quantity  of  Water  receiv'd  in  the  Body,  is  a  cer- 
tain and  eftablifli'd  Truth  ;  for  I  am  told  that 
when  Refpiration  ceafes,  the  Party  dies,  and  can 
receive  no  more  Water  after  that:  So  that  no° 
thing  is  to  be  infer'd  from  a  Body's  having  more 
or  lefs  Water  found  in  it,  efpecially  if  yourLord- 
fliipwill  give  me  Leave  to  obferve  this  Diftin- 
ftion,  where  a  Body  is  voluntarily  drowned,  and 
where  it  is  drowned  by  Accident;  for  People  that 
fall  in  by  Accident  do  ftruggle  and  ftrive  as  long 
as  they  can ;  every  time  they  rife  they  drink  forae 
Water  into  the  Stomach,  to  prevent  its  palling 
into  the  Lungs,  and  are  drowned  no  fooner  than 
needs  muft  ;  but  Perfons  that  voluntarily  drown 
themfelves,  to  be  fure  defperately  plunge  into  the 
Water,  to  difpatch  a  miferable  Life  as  foon  as 
they  can;  and  fo  that Jittle quantity  in  the  Lungs 
which  caufcs Death  may  be  the  fooner  taken  in  ; 
after  which  no  more  is  receiv'd  :  And  I  hope  by 
Phyficians  it  will  appear  there  is  good  Ground 
for  this  Difterence. 

The  next  is  the  Evidence  that  the  Smgeons 
have  given  on  the  other  Part,  relating  to  the  ta- 
king this  Gentlewoman  out  of  her  Grave  after 
ftie  had  been  buried  fix  Weeks:  Whether  this 
ought  to  have  been  given  in  Evidence,  for  the 
Reafons  I  hinted  at  in  a  Criminal  Cafe,  I  lubmit 
to  your  Lordfliip  ;  but,  as  it  is,  I  havenoreafon 
to  apprehend  it,  being  able  to  make  appear,thac 
the  Gentlemen  who  fpoke  to  this  Point  have  de- 
liver'd  themfelves  in  that  manner,  either  out  of 
extream  Malice,  or  a  moft  profound  Ignorance  ; 
this  will  be  fo  very  plain  upon  my  Evidence,  that 
I  muft  take  the  Liberty  to  impute  one  or  both  of 
thofe  Caufes  to  the  Gentlemen  that  have  argued 
from  their  Obfervations  upon  that  Matter. 

And  now,  if  your  Lordfliip  will  but  pleafe  to 
confidcr  the  Circumftances  under  which  they 
would  accufe  me  of  this  horrid  Aftion,  I  don't 
think  they  will  pretend  to  fay,  that  in  the  whole 
Courfe  of  my  Life  I  have  been  guilty  of  any  mean 
or  indited  Action;  and  I  will  put  it  upon  the  worft 
Enemy  I  have  in  the  World  to  fay  it.  Now,  for  a 
Man  in  the  condition  I  was  in,  of  fome  Fortune 
in  Polfellion,  related  to  a  better,  in  a  good  Em- 
ployment, thriving  in  myProfeffion,  living  with- 
in my  Income,  never  in  Debt  (I  may  truly  fay 
not  Five  pounds  at  any  one  time  thefe  Years  paft) 
having  no  poffibility  of  making  any  Advantage  by 
her  Death,  void  of  all  Malice,  and,  as  appears  by 
herow^n  Evidence,  in  perfect  Amity  and  Friend- 
fhip  with  this  Gentlewoman,  to  be  guilty  of  the 
murthering  her,  to  begin  at  the  Top  of  all  Bafe- 
nefs  and  Wickednefs,  certainly  is  incredible. 

My  Lord,  in  this  Profecution  my  Enemies 
feeing  the  Neceflity  of  afligning  fome  Caufe,  have 
been  fo  malicious  to  fuggeft  before  (tho' not  now, 
when  I  have  this  Opportunity  of  vindicating 
my  felf  publickly)  that  I  have  been  concern'd  in 
the  Receipt  of  Money  for  this  Gentlewoman, 
had  her  Securities  by  me;  and  fometimes,  that  I 
had  been  her  Guardian,  or  her  Truftee,  and  I 
know  not  what.  I  now  fee  the  Contrivers  and 
Promoters  of  that  Scandal,  and  they  know  it  to 
be  Bafe,  Falfe,  and  Malicious;  I  never  was  con- 
cern'd in  Intereft  with  her,  direfily  or  indirect- 
ly, and  fo  I  told  them  when  I  was  before  my 
Lord  Chief- Juftice  :  'Tis  true,  it  was  then  juft 
fuggefted  by  the  Profecutors,   I  then  denied  it, 

and  I  deny  it  ftill ■Trz  I  thank  God,  I 

have 
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have  not  been  ufedj    nor  have  I  need,    to  deny 
the  Truth. 

My  Lord,  you  find  the  Profecutors  have  no- 
thing to  fay  to  me  upon  this  Head,  after  all  the 
Slanders  and  Stories  they  have  publifh'd  aganift 
me,  of  my  having  Money  in  my  hands  V\hich  be- 
long'd  to  the  Deceafed  :  But  tho'  they  do  not 
flir  it,  I  will,  and  give  your  Lordfhip  a  full  Ac- 
count of  all  tiiat  ever  was  in  that  Matter  When 
I  lodg'd  az  Hertford,  forae  time  fince,  fhe  defired 
me  to  recommend  to  her  a  Security  for  200/.  it 
it  came  in  my  Way;  my  Lord,  when  I  came  to 
Town,  I  underftood  that  one  Mrs  Puller, ^QVient 
of  mine,  had  a  Mortgage  formerly  made  to  her  by 
one  Mr  Lvftm,  of  Lmnbetb  in  Simey,  tor  the  like 
Sum,  and  that  fhe  was  willing  to  have  in  her  Mo- 
ney: I  wrote  to  this  Gentlewoman, theDecealed, 
to  acquaint  !ier  of  the  Security  ;  fhe  thereupon 
did  fend  up  200  /.  and  fome  odd  Pounds  for  In- 
rerell  (the  Account  ol  which  I  produced  to  my 
Lord  Chief  Juftice);  this  Money  wasfent  tomeby 
Mr  Cramfieldy  as  I  have  been  intorm  d,  and  by  him 
given  to  Mr  'Toller''^  Clerk,  and  by  him  brought 
pubiickly  to  me  :  My  Lord,  this  Mortgage  I  im- 
mediately transfer'ii  by  Affignment,  endors'd  on 
the  Back  of  i:.,  and  Jshs  Huhte;fi.-ld,  a  Truilee  for 
hlvsPniic-r,  figi'^d  and  feal'd  it,and  that  very  100/. 
and  Interefl:  due,  was  at  one  and  the  fame  time 
paid  to  Mrs  Puller,  and  by  her  the  Principal  was 
paid  to  her  Daughter,  in  part  of  her  Portion. 
All  this  was  tranfaded  the  beginning  of  December 
laft,  and  flie  was  not  drowned  till  the  15th  of 
March  following  :  And,  my  Lord,  thefe  People 
that  are  now  the  Profecutors  did  own  before  my 
Lord  Chief  Juftice  that  they  had  found  thisMort- 
gage  among  the  Deceafed's  Writings  in  herCabi- 
net  at  the  Time  of  her  Death.  Now,  my  Lord, 
I  fay,  that  faving  this  one  Service  I  did  her,  as  I 
laid  in  December  laft,  I  never  was  otherw  ife  con- 
cern'd  with  her  in  the  receiving  or  difpoiing  of 
any  of  her  Money  ;  nor  had  I  ever  any  ot  htr 
Securities  for  Money  in  my  keeping ;  and  I  defie 
any  Adverfary  I  have  to  fliew  the  contrary. 

My  Lord,  a^  there  appears  no  Malice,  no  In- 
tcrift,  fo  they  have  prov'd  for  me  that  there  was 
no  Concealment  of  Shame,  to  induce  me  to  com- 
mit fo  barbarous  an  A(!:tion;  orherwife  perhaps, 
now  they  find  they  can  affign  no  other Caufe,  they 
would  content  themfclves  to  give  that  Reafon, 
and  lling  that  Scandal  at  me:  And  tho'l  take  it 
by  the  Experience  I  have  liad  of  them,  they  did 
notdcfign  to  do  me  any  Favour,  yet  I  thank  them, 
in  endeavouring  to  vindicate  her  Honour,  they 
have  fecurcd  my  Reputation  againft  that  Ca- 
lumny; and  tho'l  am  fatisfied,  as  I  faid,  they 
did  not  intend  me  Kindnefs,  yet,  I  thank  Gon, 
they  have  given  me  a  juft  Opportunity  to  take 
Advantage  of  their  Cunning  for  the  clearing  of 
my  Innocence  in  that  Particular. 

Then,  my  Lord,  not  to  reft  it  here,  but  to 
fatisfie  the  "Jury  and.  the  World  how  this  Genth;- 
woman  came  to  deftroy  her  felf,  I  fliall  give  the 
cicareft  Evidence  that  was  ever  given  in  any  Court 
that  fhe  murther'd  her  felf.  When  I  enter  upon 
this  Proof,  I  muft  of  necefllty  trefpafs  upon  the 
Character  of  this  Gentlewoman  that  is  dead.  I 
confefs  this  is  a  tender  Point,  'tis  a  thing  I  would 
willingly  be  excufed  from,  and  'tis  not  without  a 
great  deal  of  Reluctance  and  Compulfion  forced 
from  me.  That  fhe  was  melancholy  the  Profe- 
cutors shemfelves  have  prov'd;  but  I  muft  of  nc* 


celTity  fhew  you  the  Occafion  and  Reafons  of  it, 
and  the  Witnetfes  will  tell  Your  Lordfhip  what: 
defperate  Refolutions  file  had  been  under  former- 
ly, and  that  will  lead  me  to  near  the  Time  of  her 
Deaths  to  fhew  why,  and  upon  what  Accidents, 
file  made  away  her  felf  I  will  not  enumerate  Par- 
ticulars by  way  of  opening;  only  I  muft  tell  Your 
Lordfhip,  that  fome  Letters  of  hers  muft  of  necef- 
llty be  produced,  which  truly,  as  I  faid,  1  fhould 
notmeddie  with,if  I  had  not  thefe  innocent  Gen- 
tlemen here  to  defend  as  well  as  my  felf.  Perhaps 
it  may  be  faid,  that  in  Honour  I  ought  to  conceal 
the  Weaknefs  of  this  Gentlewoman ;  but  then  in 
Honour  and  Juftice  to  thefe  Gentlemen  that  are 
falfly  accus'd  with  me,  I  cannot  do  it:  I  hope  this 
one  Reafon  will  excufe  me  to  the  World,  for  I  have 
no  other  that  could  have  oblig'd  me  to  bring  thefe 
Letters  upon  the  Stage.  I  folemnly  proteif,  if  I 
ftood  herefingly  in  theCafe  of  my  own  Lift?,  up- 
on the  Evidence  given  againft  me,  1  take  it  to  be 
fo  inconfiderable,  I  would  nor  do  it;  but  I  muft 
do  it  to  fliew  that  thele  Gentlemen  alto  are  inno- 
cent, and  to  preferve  them,  becaufe  I  am  fatisfied 
in  my  own  Mind  they  are  fo.  My  Lord,  w  hen  I 
have  done  that,  I  fiiall  fiiew  Your  Lordfliip  in 
the  next  place,  that  it  is  utterly  impoflible  I 
could  be  concerned  in  thisFaft,  if  I  had  had  all 
the  Motives  and  Provocations  in  the  World  to 
have  done  it  ;  I  fliall  fhew  Your  Lordfliip,  in 
point  of  Time  it  could  not  be. 

The  Maid^.ZMi/;  Walker,\\hois  the  (ingle  Wit- 
nefs,  I  take  it,  that  fays  any  thing  in  theleaftrc 
lating  to  me,  faid  but  now  the  Clock  had  ftruck 
Eleven  before  flie  carried  up  the  Coals,  and  about 
a  quarter  of  an  hour  after,  while  flie  was  warm- 
ing theBedabove-ftairs,fhe  heard  the  Door  clap, 
and  fome  time  after  that  flie  came  down  and  found 
that  I  and  her  Miftrefs  were  gone.  Now  in  point 
of  Time  1  fliall  prove  it  utterly  impoffible  I  could 
be  guilty  of  the  Fa6t  I  am  accu^'d  of,  being  fecn 
to  come  into  the  Glwve-lnn  as  the   Town-Clock 
ftruck  Eleven,  and   ftaying  there   more  than  a 
quarter  of  an  hour,  was,  after  feveral  things  done 
at  my  Lodging,    in  Bed  belore  Twelve  a-Clock, 
andwcnt  no  more  out  that  Night,  as  1  fliall  prove. 
As  for  that  little  Circumftanceof  fending  for  my 
Horfe,  which  they  have  made  ufe  of  ail-along  to 
back  this  Profecution,  their  very  telling  me  of 
that  Matter,  fliews  how  much  they  are  put  to 
their  Shifts  to  juftifie  their  accufing  me ;  I  fay,  in 
Prudence  I  ought  to  have  done  what  I  did:  I  fentf 
for  him  on  the  T'uefday,  but,as  theirWitnefs  faith, 
I  told  him  at  the  time  I  bid  him  fetch  my  Horfe, 
not  to  ufe  then,  nor  till  by  the  Courfe  of  the  Cir- 
cuit I  was  to  go  into  EJfcx  with  the  Judges  the 
next  Morning  ;    and  till  then  the    Profecutor's 
Witnefs,  who  is  the  Hoftler  of  ths  Glove-Inn,  was 
order'd  to  fet  him  up  there,  to  litter  him  down, 
and  to  take  care  of  him  and  feed  him,  and  that  he 
fhould  be  ready  for  me  to  go  to  Chehmjord  on  the 
morrow,  whither  I  went  with  the  other  Counfel 
the  next  Morning  being  IVednefday :    And  this, 
my  Lord,  is  the  Whole  of  that  Matter. 

My  Lord,  this  Bufinefs  flept  near  two  Months  ' 
after  the  Coroner's  Inqueft  before  I  heard  of  it, 
or  imagin'd  my  felf  to  be  concern'd  in  it,and  was 
never  ftirr'd  till  two  Parcies,diftering  on  all  other 
Occafions,  had  laid  their  Heads  together  :  I  beg 
leave  to  let  your  Lordfliip  a  little  into  that  Mat-'  ' 
ter,  to  fliew  you  how  this  Profecution  came  to  be 
maiiag'd  with  fo  much  Noife  and  Violence  as  it 

hath 


i5'3  Tk  Trial  of  SpQnCdv  Gowper,E/^i     ii  W.  III. 


214 

hath  been.  I  can  make  it  appear,  that  one  of  the 
created  of  the  Quakers,  Mr  Mead  by  Name,  has 
very  much,  and  mdireftly  too,  concerned  himfelf 
in  this  Matter;  it  feems  they  £incy  the  Reputa- 
tior.  of  their  Sed  is  concern'd  in  it,  for  they  think 
it  a  voiiderfui  thing,  nay,  abfolutely  impoffible 
(  however  other  People  may  be  liable  to  fuch  Re- 
fc'.utions)  that  one  who  was  by  her  Education  in- 
titled  to  the  Light  within  her,  fhould  run  head- 
long into  the  Water,  as  if  Hie  had  been  poflefs'd 
with  the  Devil;  of  this  they  think  their  Se6t  is 
to  be  ckar'd,  tho'  by  fpilling  the  Bfood  of  four 
innocent  Men.  The  other  fort  of  People  that 
concur  with  the  Quakers  in  this  Profecution,  I 
fhall  mention,  now  1  come  to  obferve  what  the 
Witnellc"?arc  that  have  been  produced  againft  me; 
fomc  of  'em  I  have  nothing  to  object  to,  but  that 
they  are  extream  indigent  and  poor,  and  have 
been  help'd  by  the  Profecutor;  thofe  that  are  fo, 
fay  nothing  as  to  me  ;  others,  who  live  in  this 
^  md  give  their  Opinions  of  the  Manner  of 


Affizes,  I  went  direftly  to  Mr  Banfoois  (che 
Maid  and  all  agree  in  thisj  and  the  reafon  was, 
I  had  not  feen  my  Brother  after  he  faid  he  would 
w^ rite,  before  I  wentout  of  Zo//Jo«;  and  therefore 
'twas  proper  for  me  to  go  firft  to  Mr  BurefoofSy 
to  know  whether  my  Brother  had  wrote  to  him, 
and  whether  he  had  difposd  ot  the  Lodgings  or 
not.  As  foon  as  I  came  to  Mr  Barejoot's,  there 
was  one  yiv  T'aylor,  of  this  Town,  came  to  me, 
and  I  in  his  hearing  ask'd  Mr  5a)f/tor,  hisWife, 
and  Maid-fervant,  one  after  another,  if  they  had 
receiv'd  a  Letter  from  my  Brother  to  unbefpcak 
the  Lodgings  ;  they  told  me  No,  that  the  Room 
was  kept  for  us;  and  I  tliink  they  had  made  a 
Fire,  and  that  the  Sheets  were  airing.  1  was  a 
little  concern'd  he  had  not  w  rit,  but  being  fatis- 
fied  that  no  Letter  had  been  receiv'd,  I  faid  im- 
mediately, as  I  fhall  prove  by  feveral  Witnelfes,  If 
it  be  fo,  I  mull;  flay  with  you,  I  will  take  up  my 
Lodging  here  :  Thereupon  I  alighted,  and  lent 
Town,  and  give  their  Opinions  ot  the  Manner  ot  for  my  Bag  from  the  Coffee-houfe,  and  lodg'd  all 
her  Death,are  polfefc  with  much  Prejudice  againft  my  Things  at  Barefoois,  and  tlius  I  took  up  my 
me,  upon  Feuds  that  have  rifen  at  the  Eleftions  of  Lodging  there  as  ufual.  I  had  no  Iboncr  done  this, 
my  Fatlier  and  Brother  in  this  Town;  and  thefe  but  Sarah  Walker  came  to  me  from  her  Milfrefs 
-with  the  Qiuken  have  wholly  drelVd  up  this  Mat-  to  invite  me  to  Dinner,  and  accordingly  I  went 
ter  for  feveral  Ends;  the  Qiiakcrs,  to  maintain  the  and  dined  there,  and  when  I  went  away,it  may  be 
Reputation  of  their  Se6l ;  and  the  others,  to  de-     true,  that  being  ask  d,  I  faid  I  would  come  again 


ftroy,  or  break  at  leaft,  the  Intercftof  my  Family 
in  this  Place :  But  however  etfedual  thefe  Deligns 
may  have  been  to  have  made  a  great  Noile  in  the 
World  out  of  nothing,  I  am  fatisiied  now  that  I 
am  in  a  Court  of  Jultice,  where  no  Perfon's  Re- 
putation, much  lefs  his  Life,  will  be  facrificed  to 
the  Policy  or  Malice  of  a  Party  without  Proof; 
and  therefore  I  have  taken  up  fo  much  of  your 
Time,  to  fet  the  true  Rife  of  this  Profecution  be- 
fore you  in  a  clear  Light. 

My  Lord,  as  to  my  coming  to  this  Town  on 
Monday,  it  was  the  firll  Day  of  the  Affizes,  and 
that  was  the  Reafon  that  brought  me  hither : 
Before  I  came  out  of  Town,  I  confefs,  I  had  a 
delign  of  taking  aLodging  at  this  Gentlewoman's 
Houfe,  having  been  invited  by  Letter  fo  to  do; 
and  the  reafon  why  I  did  not  was  this  :  My  Bro- 
ther, when  lie  went  the  Circuit,  alwaies  favour'd 
me  with  the  offer  of  a  Part  of  his  Lodging,which 
out  of  good  Husbandry  I  alwaies  accepted  :  The 
lafi:  Circuit  was  in  Parliament-time,  and  my  Bro- 
ther being  in  the  Money-Chair,  could  not  attend 
the  Circuit  as  he  us'd  to  do;  he  had  very  good 
Lodgings,  I  think  one  of  the  beft  in  this  Town, 
where  I  us  d  to  be  with  him;  thefe  were  alwaies 
kept  for  him,  unlefs  notice  was  given  to  the  con- 
trary. The  Friday  before  I  came  down  to  the  Af- 
fizes,! happon'd  to  be  in  company  with  my  Brother 
and  another  Gentleman, and  then  I  fhew'd  them 
the  Letter  by  which  I  was  earneftly  invited  down 
to  lie  at  the  Houfe  of  this  Gentlewoman  during 
the  AfTizes  ( 'tis  dated  the  pth  of  March  laflj  and 
deiigning  to  comply  v  ith  the  Invitation,  I  there- 
upon defir'd  my  Brother  to  write  to  Mr  Barefoot, 
our  Landlord,  and  get  him,  if  he  could,  to  dif- 
pofe  of  the  Lodgings  ;  for,  faid  I,  if  he  keeps  'em 
they  muft  be  paid  for,  and  then  I  cannot  well 
avoid  lying  there:  My  Brother  did  fay  he  would 
vrite,  if  hecould  think  on't ;  and  thus,if  Mr£rtr^- 
foot  difpofed  of  the  Lodgings,  I  own  I  intended 
to  lie  at  the  Deceafed's  Houfe,  but  if  not,  I  look'd 
on  my  felf  oblig'd  to  lie  at  Mr.  Barefiot's.  Ac- 
cordingly I  ftiali  prove,  as  foon  as  ever  I  came  to 
this  Town,  in  the  Morning  of  the  firft  Day  of  the 


at  Night ;  but  that  1  faid  I  would  lie  there,  1  do 
pofitively  deny,  and  knowing  I  could  not  lie  there 
'tis  unlikely  1  fhould  fay  fo.  My  Lord,  at  Nighc 
I  did  come  again,  and  paid  her  fome  Money  that 
I  receiv'd  from  Mr  LoftHi,\vho  is  the  Mortgager, 
for  Intereft  of  the  200/.  I  before  mention  d  (it 
■was  6  I  odd  Money,  in  Guineas  and  Half-gui- 
neas) 1  writ  a  Receipt,  but  (he  declined  the  lign- 
ing  of  it,  prefling  me  to  ftay  there  that  Night, 
which  I  refuled  as  engag'd  to  lie  a:  Mv  Barejocts, 
and  took  my  leave  ot  iier;  and  that  very  Money 
which  I  paid  her  was  found  in  her  Pocket,  as  I 
have  heard,  after  fhe  was  drowned. 

Now,  my  Lord,  the  Reafon  that  I  went  to  her 
Houfe  ai  N)ght  was  firlf,  as  I  laid,  to  pay  her 
the  Inttreft-money ,  in  the  next  place,  'twas  but 
fitting,  when  I  found  my  felf  under  a  Necelllty 
of  difippoi' tingher  and  lying  at  Barefoot' s,  to  go 
to  excufe  my  not  lying  there,  which  I  had  not  an 
Opportunity  at  Dinner-time  to  do.  My  Lord, 
1  open  my  Defence  fhordy,  referring  the  Parti- 
culars to  che  Witnefles  themfelves,  in  calling 
thofe  who  will  fully  refute  the  Suppofitionsand 
Inferences  made  by  the  Profecutor,  whom  firft, 
my  Lord,  I  (hall  begin  with,  to  fhew  there  is 
no  Evidence  of  any  Murther  at  all  committed  ; 
and  this,  I  fay  again,  ought  to  be  indifputably 
made  manifeii  and  prov'd  before  any  Man  can  be 
fo  much  as  fufpefted  for  it. 

Mr  Baron  Hatfel.  Do  not  flourifli  too  much, 
}iArCo'd]per;  if  you  have  open'd  all  your  Evidence 
call  your  WitnelTes,  and  when  they  have  ended, 
then  make  your  Obfervations. 

Mr  Cowper.  Then,  my  Lord,  I  will  take  up  no 
more  of  your  Time  in  opening  this  Matter. 

Call  Robert  Dew  (vjho  appear' d) 

When  Mrs  Sarah  Stout  drowned  her  felf,  was  not 
you  a  Parifh  Officer  ? 

R,  Dew.    I  was  I  was  next  Houfe  to 

the  Coach  and  Hurfes,  and  about  Six  of  the  Clock 
came  a  little  Boy  Cfhomcu  Parkers  Boyj  and  faid 
there  was  a  Woman  fallen  into  the  River  :  I  con- 
fidcT'd  it  was  not  my  Bufinefs,  but  the  Coroner's, 

and 
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and  I  fenc  the  Boy  to  the  Coroner,  to  acquaint 
him  with  it,  and  the  Coroner  fent  Word  by  the 
Boy,  and  defir'd  flie  might  be  taken  out,  fo  Iwent 
to  the  River  and  faw  her  taken  out ;  fhe  lay  in 
the  River  (liS  near  as  I  could  guefsj  half  a  foot  in 
the  Water,  (he  was  cover'd  with  Water,  flie  had  a 
ftriped  Petticoat  on,  but  nothing  could  be  feen 
of  it  above-Water;  I  heav'd  her  up,  and  fevc-ral 
Sticks  were  underneath  her,  andFlags,  and  when 
they  took  her  out,  fhe  froth'd  at  the  Nofe  and 
Mouth. 

Mr  Coivper.  How^  was  fhe  ?  Was  (he  driven 
between  the  Stakes  ? 

R.  Deiv.  She  lay  on  the  right  Side,  her  Head 
leaning  rather  downwards,  and  as  they  pull'd  her 
up  I  cried,  Huld,  hold,  hold^  you  hurt  her  Arm,  and  fo 
they  kneel  d  down  and  took  her  Arm  from  the 
Stakes. 

Mr  Cu-xper.  Did  you  fee  any  Spot  upon  her 
Arm? 

R.  Dew.    Yes,  Sir. 

Mr  Cowper.  What  fort  of  Spot  was  it  ? 

R.  Deiu.  It  was  reddifh,  I  believe  the  Stakes 
did  it,  for  her  Arm  hit  upon  the  Stake  where 
fhe  lay. 

MrCovjper.  Pray  how  do  thefe  Stakes  ftand 
about  the  Bridge  of  the  Mill  ? 

R.  Deiu.  I  fuppofe  they  (land  about  a  foot  a- 
funder  ;  they  ftand  flanting,  leaning  down  the 
Stream  a  little. 

Mr  Co-jjper.  Could  you  difcern  her  Feet  ? 

R.  De-ci).  No,  nothing  like  it,  nor  the  ftriped 
Petticoat  ihe  had  on. 

Mr  Coivper.  Might  not  her  Knees  and  Legs 
be  upon  the  Ground,  for  what  you  could  fee  .> 

R.  Dew.  Truly,  if  I  were  put  upon  my  Oath, 
whether  they  were  fo,  or  nor,  I  durfl:  not  fwear 
it ;  fometimes  the  Water  there  is  four  feet,  fome- 
times  three  and  a  half;  I  believe  her  Feet  were 
very  near  the  bottom. 

Mr  Coiuper.  Are  not  the  Stakes  nail'd  with 
their  Head  againfl:  the  Bridge  ? 

R.Detv.  They  are  nail'd  to  the  Side  of  the 
Bridge. 

'SirCoivper.  Praydefcribe  the  Manner  in  which 
they  took  her  up. 

R.  Dew.  They  ftoop'd  down  and  took  her  up. 

Mr  Cozvpcr.  Did  they  take  her  up  at  once  ? 

R.  Dew.  They  had  two  heavings,  or  more. 

Mr  Cowper.  What  was  the  Reafon  they  did 
not  take  her  up  at  once  ? 

R.  Dew.  Bftaufe  I  cried  out,  T'hey  hurt  her  Arm. 

Mr  Cowper.  Was  fhe  not  within  the  Stakes  ? 

R-  Dew.  No,  this  Shoulder  kept  her  out. 

^ixCowpe'f.  When  you  complain'd  they  hurt  her 
Arm,  what  Anfwer  did  they  make  you  ? 

R.  Dew.  They  ftoop'd  dow  n  and  took  her  Arm 
out  from  betw  een  the  Stakes,  they  could  not  have 
got  her  out  elfe, 

Mr  Cotuper.  After  flie  was  taken  out  did  you 
obferve  any  Froth  or  Foam  come  from  her  Mouth 
or  Nofe  ? 

R.  Dew.  There  was  a  white  Froth  came  from 
her,  and  as  they  wiped  it  away,  it  was  on  again 
prefently. 

Mr  Cowper.  What  was  the  appearance  of  her 
Face  and  upper  Parts  at  that  time  ? 

R-  Dew.  She  was  fo  much  disfigur'd,  I  believe, 
that  fcarce  any  of  her  Neighbours  knew  her,  the 
Sh'me  of  the  Water  being  upon  her.  up  in  a  Handkerchief,  and  I  iaid  I  would  keep  the 

Mr  Cowper.  Did  you  fee  her  Maid  Sarah  WaU    Money,  and  they  fliould  feal  ic  up  to  prevent  any 
ker  at  that  time  .-'  '  Que- 


R.  Dew.  No. 

Mr  Baron  Hatfel.  Mr  Cowper,  do  you  intend 
to  fpend  fo  much  time  w  ith  every  witnefs  ?  I 
don't  fee  to  what  Purpofe  many  of  thefe  Qi-ie- 
ftions  are  ask'd. 

Mr  Cowper.  I  have  done  with  him,  call  Toung. 

Mr  Baron  Hatfel.  Mr  Cowper,  I  would  not  have 
you  ftraiten  your  felf,  but  only  ask  thefe  Que- 
ftions  that  are  pertinent. 

Mr  Cowper.  Pray  give  an  Account  of  what  you 
know  of  this  Matter. 

Toung.  On  T'uefday  Morning,  between  five  and 
fix  a-Clock,    laft  Aflizes  -^ 

Mr  Cowper.  What  Officer  was  you  ? 

Toung.  I  was  Conftable. 

Mr  Cowper.  Was  you  employed  by  the  Coro- 
ner ? 

Toung.  Not  by  him  in  Perfon.  Between  five 
and  fix  a-Clock  fonie  of  the  Men  that  came  into 
my  Yard  to  work  told  me  a  Woman  was  drowned 
at  the  Mill ;  Iftaid  a  little  and  went  down  to  fee, 
and  when  1  came  there  I  faw  a  Woman,  as  they 
had  told  me,  and  I  faw  part  of  her  Coat  lie  on 
the  top  of  the  Water  to  be  feen,  and  I  look'd 
ftriftly  and  nicely  within  the  Bridge,  and  faw  the 
Face  of  a  Woman,  and  her  left  Arm  was  on  the 
outfide  the  Stakes,  which  I  believe  kept  her  from 
going  thro'  ;  fo  I  look'd  upon  her  very  viflifully, 
and  was  going  back  again  ;  and  as  I  came  back  I 
met  with  R.  Dew,  and  two  of  my  Neighbours, 
and  they  ask'd  me  to  go  back  with  them,  an4 
faid  they  were  going  to  take  her  up,  and  being 
Conftable,  I  told  them  I  thought  it  was  not  pro- 
per to  do  it,  and  they  faid  they  had  Orders  for 
it  ;  fo  I  being  Conftable,  went  back  with  them, 
and  when  I  came  there  I  found  her  in  the  fame 
Pofture  as  before;  we  view *d her  very  wiflifully, 
her  Coat  that  was  driven  near  the  Stakes  was 
feen,  but  none  of  her  other  Coats,  or  her  Legs  j 
and  after  we  had  look'd  a  little  while  upon  her, 
we  fpake  to  Deli  and  Ulfe  to  take  her  up,  and  one 
of  them  took  hold  of  her  Coat  till  he  brought  her 
above  Water  ;  and  as  her  Arm  drew  up,  1  faw  a 
black  Place,  and  flie  laid  fideway,  that  he  could 
not  take  her  up  till  they  had  let  her  down  again, 
and  fo  they  twifted  her  out  fideway  ;  for  the 
Stakes  were  fo  near  together  that  flie  could  not 
lie  upon  her  Belly,  or  upon  her  Back  ;  and  when 
they  had  taken  her  up,  they  laid  her  down  upon 
a  green  Place,  and  after  fhe  was  laid  down  a 
great  Quantity  of  Froth  (like  the  Froth  of  new 
Beer)  work'd  out  of  her  Noftrils. 

Mr  Bar.  Hatfel.  How  much  do  you  call  a 
great  Quantity  1 

Toting.  It  rofe  up  in  Bladders,  and  run  down  on 
the  Sides  of  her  Face,  and  fo  rofe  again ;  and  fee- 
ing her  look  like  a  Gentlewoman,  we  defired  one 
yife  to  fearch  her  Pockets,  to  fee  if  there  were  any 
Letters,  that  we  might  know  who  fhe  was;  fo  the 
Woman  did,  and  I  believe  there  was  twenty  or 
more  of  us  that  knew  her  very  well  when  fhe  was 
alive,  and  not  one  of  us  knew  her  then  ;  and  the 
Woman  fearch'd  her  Pockets,  and  took  out  fix 
Guineas  ten  Shillings  three  pence  half-peny,  and 
fome  other  Things ;  and  after  that  I  defired  fome 
of  my  Neighbours  to  go  W'i':h  me  and  tell  the 
Money,  for  when  it  came  to  be  known  who  fhe 
was,  I  knew  we  muft  give  an  Account  on't,  and  I 
laid  it  upon  a  Block  and  told  it,  and  they  ty  d  it 
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Queftion  about  it ;  and  during  all  this  while  of 
Difcourfe,  and  fealing  up  the  Money,  the  Froth 
ftill  work'd  out  of  her  Mouth. 

Mr  Cowper.  Have  you  meafured  the  Depth  of 
the  Water  ?  What  Depth  is  it  there  ? 

Tomig.  I  meafured  the  Water  this  Morning,  and 
'twas  fo  high  that  it  ran  over  the  Floodgate,  and 
the  Height  of  it  was  about  4  Foot  2  Inches,  but 
fometimes  'tis  pent  up  to  a  greater  Height  than 
'tis  to  Day. 

Mr  Cowper.  Was  it  higher  to  Day  than  when 
the  Body  was  found  ? 

Young.  To  the  beft  of  my  Remembrance  'cwas 
as  high  to  Day  as  it  was  then. 

Mr  Cuwper.  Was  any  Part  of  the  Body  above 
Water  ? 

Touug.  No,  nor  nothing  like  the  Body  could  be 
feen. 

Mr  Cowper.  Could  you  fee  where  her  Legs  lay  ? 

Young.  No,  nor  nothing  but  her  upper  Coats, 
which  were  driven  againft  the  Stakes. 

Mt  Cowper.  Pray  give  an  Account  how  long  (he 
lay  there,  and  when  fhe  was  convey 'd  away. 

Young.  I  ftay'd  a  quarter  of  an  Hour,  and  then 
I  went  and  fealed  up  the  Money  at  my  own 
Houfe,  fo  that  I  did  not  fee  her  remov'd. 

Mr  Jom.  Was  any  Body  there  befides  your 
felf  at  this  time  ? 

Young.  Yes,  Twenty  People  at  the  leaft. 

Mr  yones.  Now  here  is  Ten  of  them  that  have 
fworn  that  the  Body  was  above  the  Surface  of 

the  Water.  ^       ,       ,        r 

Mr  Baron  Hatfel.  No,  her  Cloaths,  they  fay, 
were,  but  the  Body  was  fomething  under  the 

^Water.  .  t     jrw 

Mr  Cowper.  Now  I  will  trouble  your  Lordinip 
no  more  with  that  Fad,  but  I  will  give  you  an 
Account  of  the  Coroner's  Inqueil,  how  diligent 
they  were  in  their  Proceedings,  and  produce  a 
Copy  of  the  Inquifition  it  felf,  that  fhe  was 
found  to  have  drowned  her  felf 

Mr  Baron  Hatfel.  Mr  Cowper,  that  is  no  Evi- 
dence, if  it  be  produced  in  order  to  contradift 
what  thefe  Witneffes  have  faid,  that  have  been 
examin'd  for  the  King  j  but  if  you  will  prove, 
that  they  have  fworn  othervvife  before  the  Coro- 
ner than  they  now  do,  then  you  fay  fomething, 
ctherwife  the  Coroner's  Inqueft  fignifies  nothing 
as  to  the  prefent  Queftion. 

Mr  Cowper.  Call  T'/mncu  Wall,  tl  am  loth  to  be 
troublefome,  but  if  you  pleafe  to  favour  me,  I 
defire  to  know  of  them,  whether  they  do  admit 
there  was  an  Inquifition,  and  that  flie  was  found 
Non  Compos  Mentis,  and  did  kill  her  felf. 

Mr  Jones.  We  do  admit  it. 

Jury-jnan.  We  defire  it  may  be  read, 

MrBaron  Hatfel.  Why,  won't  you  believe  what 
they  agree  to  on  both  Sides  ? 

Jury-man.  If  they  do  agree  fo,  I  am  fatisfied. 

Mr  Cowper.  T'homai  Wall,  pray  do  you  give  an 
Account  of  what  you  know  oiMts  Stout's  being 

taken  up.  r  .     t  , 

Wall.  My  Lord,  I  was  one  of  the  Jury,  that 
view'd  her  at  the  Place  where  fhe  was  laid  when 
fhe  was  taken  up,  and  there  was  no  Marks  upon 
her,  only  a  little  Mark  about  her  Ear,  and  fome- 
thing near  her  Collar-bone  j  that  was  all  I  fee 
upon  her. 

Mr  Cowper.    Do  you  know  any  thing  of  any 
Surgeons  being  employ'd  to  view  thofe  Marks  ? 
Wall.  My  Lord,  we  had  feveral  Perfons  that 


came  before  us  that  we  examin'd,  we  had  a  Dif- 
pute  concerning  thefe  Marks  what  might  etieii 
them,  and  we  defir'd  Mr  Dimfdale  and  ;Mr  Camlin 
to  fee  them,  that  we  might  be  the  better  fatisfied, 
and  they  both  went  down  and  view'd  the  Body, 
after  it  was  brought  dowai  to  Mrs  Stout's,  and 
they  came  back,  both  of  them,  and  Mr  ^^c^/jk 
Dim/dale  told  us,  that  thefe  Marks  w  ere  no  more 
than  were  ufual  in  fuch  Cafes,  and  it  was  only 
the  Stagnation  of  Blood. 

Mr  Coruper.  Was  it  the  old  Man  or  the  young 
Man  ? 

Wall.  It  was  the  young  Man. 

Mr  Cowper.    Ufual  did  he  fay  ? 

Wall.  I  can  tell  the  very  Words,  I  have  them 
writ  down. 

Mr  Cowper.  Pray  do  fo,  for  he  has  denied  it  here.' 

Wall,  (looks  on  his  Paper)  Here 'tis.  Mr:  Dimf" 
dale  and  Mr  Camlin  came  to  us,  and  Mr  Dim/dale 
fpake  and  faid  thefe  Marks  are  ufual,  or  might 
be  ufual  ;  or  if  they  were  Marks,  it  was  no 
more  than  was  ufual  in  fuch  Cafes  ;  and,  that  it 
was  the  Stagnation  of  Blood. 

Mr  Cowper.  Now  you  have  your  Notes  in  your 
Hand,  pray  what  did  Sarah  Walker  fay  to  you  as 
to  the  Time  I  went  from  Mrs  Stout's  ? 

WaS.  Sarah  Walker  faid,  it  was  about  Eleven 
a-Clock  when  Ihe  took  up  Coals  to  warm  the 
Bed,  but  fhe  faid  fhe  could  not,  nor  did  not 
know  when  "Mr  Cowper  went  out,  for  fhe  warm'd 
the  Bed,  andMrCotu/'f>'not  coming  up,  fhe  took 
up  fome  more  Coals,  and  tarried  a  little  longer, 
and  no  Body  coming  up,  fhe  went  down,  and 
found  Mr  Cowper  was  gone,  and  fhe  look'd  into 
the  Parlour,  and  her  Miftrefs  was  gone. 

Mr  Bar.  Hatfel.  The  Woman  faid  the  fame 
Thing. 

Mr  Cowper.  'Tis  neceflary  in  this  Particular 
as  to  the  Time. 

Mr  Bar.  Hatfel.  She  told  you  the  Clocks  did 
differ. 

(Then  Mr  Bowden  vicu  called.) 

Mr  Cowper.  Well,  what  do  you  know  of  the 
taking  up  of  Mrs  Stout  ? 

Bowden.  I  went  with  the  reft  of  the  Neighbours 
to  view  her,  and  I  did  perceive  it  was  Mrs  Sarah 
Stout's  Body,  tho'  fome  queftion'd  it;  I  do  believe 
I  was  the  fecond  Perfon  that  difcover'd  it  was 
flie ;  and,  my  Lord,  I  did  fee  a  great  deal  of  Froth 
that  came  out  of  her  Mouth  and  Noftrils. 

M  r  Cowper.  Did  you  go  about  to  wipe  it  away  ? 

Bowden.  No,  but  fome  other  Perfon  did ;  ic 
came  out  in  a  great  Quantity. 

Mr  Jones.  How  much  do  you  call  a  great 
Quantity  ? 

Bowden.  Her  Mouth  and  Noftrils  were  very 
full  of  it. 

Mr  Jones.    Was  not  her  Mouth  fliut  ? 

Bowden.    I  did  not  obferve  that. 

Mr  Cowper.  How  long  had  fhe  lain  there  be- 
fore you  came  ? 

Bowden.  I  believe  I  was  there  in  half  an  Hour, 
as  foon  as  I  heard  the  Report  of  it  I  went  down. 

Mr  Cowper.    Call  Mr  Shute. 

Mr  Bar.  Hatfel.  Well,  what  can  you  fa^  to 
this  Matter  > 

Shute.  Sir,  I  was  fummoned  upon  the  Jury  up- 
on the  Coroner's  Inqueft,  and  I  perceiv'd  when  I 
was  there,  that  the  fame  Stuff  wprked  out^  of 
Mrs  Jww's  Noftrils  as  worked  out  c^  the  Child's. 

Mr 
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Mr  Bar.  Hatfel.  What  Child  is  that  you  fpeak 
of,  is  it  the  Ciiild  that  was  drowned  in  tiie  fame 
3?l:i'  e  as  Mrs  Stout  was  ? 

Shute.  Yes. 

Mr  Cowper.  My  Lord,  t  am  very  tender  how  I 
take  up  your  Lordfhip's  Time,  and  therefore  I 
will  not  trouble  you  with  any  more  Witnefles  up- 
on this  Head,  bu",  with  your  Lordfhip's  Leave,  I 
will  proceed  to  call  fome  Phylicians  of  Note  and 
Eminence,  to  confront  the  Learning  of  the  Gen- 
tlemen on  the  other  Side Dr  Skane,  you  were 

in  Court  when  thefe  Gentlemen  delivered  their 
Opinion  concerning  Mrs  Status  having  no  Water 
in  her,  I  defire  you  would  give  your  Opinion  in 
that  Matter. 

Dr  Sloane.  I  have  not  heard  them  very  particular- 
ly or  diftindly,  becaufe  of  the  great  Croud,  fome 
of  them  I  have  ;  Cafes  of  this  kind  are  very  un- 
common,  and  none  of  them  have  fallen  direftly 
under  my  own  Knowledge.    As  to  my  Opinion  of 
drowning,  it  is  plain,  that  if  a  great  quantity  of 
Water  be  fw  allowed  by  the  Gullet  into  the  Sto- 
mach, it  will  not  fuftocate  or  drown  the  Perfon : 
Drunkards,  who  fwallovv  freely  a  great  deal  of 
Liquor,  and  thofe  who  are  forced  by  the  Civil  Law 
to  drink  a  great  quantity  of  Water,  w  hich  in  gi- 
ving the  Qiieftion  (as  'tis  called)  is  poured  into 
them  by  way  of  Torture  to  make  them  contefs 
Crimes,  have  no  Suffocation  or  Drowning  happen 
to  them  :  But  on  the  other  hand,  when  any  quan- 
tity comes  into  the  Wind-pipe,  fo  as  it  does  hin- 
der or  intercept  the  Infpiration,  or  coming  in  of 
the  Air,  which  is  necellary  for  Refpiration  or 
Breathing}  the  Perfon  is  fuff'ocated.     Such  a  fmall 
quantity  will  do,  as  fometimes  in  Prefcriptions, 
vhen  People  have  been  very  weak,  or  forced  to  take 
Medicines,  I  have  obferved  fome  Spoonfuls  in  that 
Condition  (if  it  went  the  wrong  way)  to  have 
choaked  or  fuffocated  the  Perfon.    I  take  Drown- 
ing in  a  great  Meafure  to  be  thus,  and  though  it 
is  very  likely  when  one  ftruggles  he  may  (to  fave 
himfelf  from  being  choaked)  fwallow  fome  quan- 
tity of  Water  ;  yet  that  is  not  the  Caufe  of  his 
Death,  but  that  w  hich  goes  into  the  Wind-pipe 
and  Lungs :  Whether  a  Perfon  comes  dead  or  a- 
li\  e  into  the  Water,  1  believe  fome  quantity  will 
go  into  the  Wind-pipe,  and   I  believe  without 
Force  after  Death  little  will  get  into  the  Sto- 
mach, becaufe  that  it  fhould,  fwallowing  is  ne- 
ceflary,  which  after  Death  cannot  be  done. 

Mr  Baron  Hatjel.  Pray,  Doftor,  I  underftand 
you  fay  this  ;  that  in  cafe  a  Perfon  is  drowned, 
that  there  may  be  but  little  Water  in  theStomach  ? 

Dr  Sloa-M.  That  it  is  accidental,  my  Lord. 

Mr  Baron  Hatfel.  But  what  do  you  fay  to  this, 
if  there  had  been  Water  in  the  Body,  would  it 
not  have  putrified  the  Parts  after  it  had  lain  fix 
Weeks  ? 

Dr  Sloane.  My  Lord,  I  am  apt  to  think  it  would 
have  putrified  the  Stomach  lefs  than  the  Lungs,  be- 
caufe the  Stomach  is  a  Part  of  the  Body  that  is 
contrived  by  Nature,  partly  to  receive  Liquids ; 
but  the  Contrivance  of  the  Lungs  is  only  for  the 
receiving  of  Air,  they  being  of  a  fpongy  Nature, 
the  Water  might  fink  more  into  them  than  the 
Stomach  ;  but  I  believe  it  might  putrify  there  too 
after  fome  Time  .  1  am  apt  to  think  that  when  a 
Body  is  buried  under  Ground,  according  to  the 
Depth  of  the  Grave,  and  Difference  of  the  Wea- 
ther and  Soil,  the  Fermentation  may  be  greater 
or  leffer,  and  that  according  to  tlie  feveral  Kinds 
of  Meats  or  Liquids  in  the  Stomach  the  Putri- 
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faiftion  will  likcwife  vary,  fo  that  it  feems  to  md 
to  be  very  uncertain. 

Mr  Baron  Hatfel.  But  when  they  are  in  a  Cof- 
fin, how  is  it  then  } 

Dr  Sloane,  No  doubt  there  will  be  a  Fermenta- 
tion more  or  lefs,  according  as  the  Air  comes 
more  or  lefs  to  the  Body.  Indeed  it  may  be  o- 
therwife,  where  the  Air  is  wholly  (hut  out,  which 
is  fuppofed  to  be  the  way  of  Embalming,  or  pre- 
ferving  of  dead  Bodies  of  late,  without  the  Ufe  o:^ 
any  Spices,  which  is  thought  in  a  great  meafure  to 
be  brought  about  by  the  clofenefs  of  the  Coffin,  and 
hindering  ot  the  Air  from  coming  into  the  Body. 
Mr  C'jwper.  Is  it  pofTible  in  your  Judgment  for 
any  Water  to  pafs  into  the  Thorax  ? 

Mr  Sloane.  I  believe  'tis  hardly  pofTible  that  any 
ttiould  go  from  the  Wind-pipe  into  the  Cavity  of 
the  Thorax,  without  great  Violence  and  Force, 
for  there  is  a  Membrane  that  covers  the  outfide 
of  the  Lungs,  that  will  hinder  the  Water  from 
paiTuig  through  it  into  any  Part  without  them. 

Mr  Cowper.  Now,  do  you  think  it  poflible  to 
find  Water  in  adrowned  Body  after  fix  Weeks  time? 
Dr  Sloane.  I  am  apt  to  think  if  there  was  any 
Quantity  in  the  Lungs,  theSponginefs  of  the  Part 
would  fuck  up  fome  Part  of  it.  As  to  the  Sto- 
mach, I  have  not  known  it  tried  ;  but  'tis  like  if 
there  was  a  great  Fermentation,  a  great  deal  of 
it  would  rife  up  in  Vapours  or  Steams,  and  go 
off  that  way. 

Mr  Cowper.  Dr  Gart/j,  I  can't  tell  whether  you 
were  in  Court  when  tlie  Surgeons  wlio  are  Wic- 
neffes  for  the  King  gave  their  Evidence. 
Dr  Garth.  Yes,   I  was. 

Mr  Cowper.  Then  J  dclire  you,  Sir,  to  give  your 
Opinion  as  to  thofe  particulars. 

Dr  Garth.  I  obfcrved  in  this  Tryal  the  firft 
Gentleman  call'd  for  the  King  that  fpoke  to  this 
Matter  was  Mr  Coatfworth.  He  faith  he  was  fent 
for  to  open  her,  upon  an  Afpeifion  of  her  being 
faid  to  be  with  Child.  I  agree  with  him  in  what 
he  fpeaks  to  that  Point,  but  muft  differ  with  him 
where  he  infers  fhe  was  murthered  becaufe  he  found 
no  great  quantity  of  Water  in  her,  as  alfo  her 
Head  cxtreamly  mortify 'd,  but  not  her  Lungs 
(Lungs  and  Bowels  I  think  were  ufed  promifcu- 
oufly.)  Now,  my  Lord,  as  to  the  matter  of  Pu- 
trifadion,  I  think  'tis  not  much  material  whether 
there  be  any  Water  or  no  in  the  Cavities  of  the 
Body  ;  if  Water  would  haflen  Putrifaftion,  it 
wou'd  do  it  as  well  in  the  Lungs  as  otherwife  ; 
there  is  always  fome  Water  in  the  Lymphedu6ts 
there,  the  breaking  of  which  may  be  one  Occafion 
of  Catarrhs.  As  to  what  relates  to  the  Putrifa- 
ftion  of  the  Head,  it  may  happen  from  a  flop- 
page  of  the  refluent  Blood,  which  is  (laid  there 
in  a  great  Quantity,  through  the  Suffocation  iti 
the  Water,  or  from  the  Nearnefs  of  the  Brain, 
which  is  obferved  often  to  mortify  firft 

The  next  was  Mr  Dimfdale  (I  would  fpeak  to 
them  all  in  order  if  my  Memory  would  permit) 
I  think  he  was  of  the  fame  Opinion  as  Mr  Cuatj- 
worth  ;  he  laid  the  Strefs  of  his  Sufpicion  upon  tha 
Mortification  of  the  Head,  which  I  think  is  not 
at  ail  material,  no  more  than  what  they  infei: 
from  her  floating  :  It  being  impoflible  the  Body 
fliould  have  floated,  unlefs  it  had  rcfted,  or  had  been 
entangled  among  the  Stakes,  becaufe  all  dead  Bo- 
dies (I  believe)  fall  to  the  bottom,  unlefs  they 
be  prevented  by  fome  extraordinary  I'umour.  My 
Lord,  we  have  not  only  Philofophy,  but  Experi- 
ments for  this.    The  Witneffes  all  agree  ftie  was 
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found  upon  her  Side,  which  to  fuppofe  her  ro  float 
in  this  pofture,  is  as  hard  to  be  conceived,  as  to 
imagine  a  Shilling  fhould  fall  down  and  rdl  upon 
its  Edge  rather  than  its  broad  Side  ;  or  that  a 
Deal  Board  fhou'd  rather  float  Edgeways  than  o- 
therwife  :  Therefore  'tis  plain  flie  was  entangled, 
or  elfe  the  Pofture  had  been  otherwife. 

As  to  the  Quantity  of  Water,  I  do  not  think 
it  neceflary  it  fhould  be  very  great.  I  muft  own 
the  Water  will  force  itfelf  into  all  Cavities  where 
there's  no  Refiftance  ;  I  believe  when  Hie  threw  her 
felf  in,  fhe  might  not  ilruggle  to  fave  her  felt, 
and  by  confequence  not  fup  up  much  Water. 
Now  there's  no  direft  Paflage  into  the  Stomach 
but  by  the  Gullet,  which  is  contrafted  or  pursd 
up  by  a  Mufcle  in  Nature  of  a  Sphinfter  :  For  if 
this  Paflage  was  always  open,  like  that  of  the 
Wind-pipe,  the  Weight  of  the  Air  w  ould  force  it 
fclf  into  the  Stomach,  and  we  fhould  be  fenlible 
of  the  greateft  Inconveniencies.  I  doubt  not,  but 
that  fome  Water  fell  into  her  Lungs,  becaufe  the 
Weight  of  it  would  force  itfelf  down  ;  but  if  we 
confider  the  Wind-pipe  with  its  Ramifications, 
as  one  Cylinder,  the  Calculation  of  its  Contents 
will  not'amount  to  above  twenty  three  or  twenty 
four  folid  Inches  of  Water,  which  is  not  a  Pint, 
and  which  mightimperceptibly  work  and  fall  out. 
I  remember  I  offered  a  Wager  at  Caraway's  Coftee- 
Houfe  to  a  Gentleman  here  in  Court. 

Mr  Baron  Hatfel.  Pray  Dodor  tell  us  your  Opi- 
nion as  to  what  the  Seaman  faid,  and  alfo  as  to 
what  Dr  Shane  kid,  whether  Water  in  the  Body 
will  putrify  it. 

Dr  Garth.  I  fay  not ;  for  in  fome  Places  they 
Iceep  Flefll  Meat  from  corrupting  by  preferving 
it  in  Water,  and  'tis  well  known  'twill  putrity 
lefs  fo,  than  when  exoofed  to  Air. 

Mr  Baron  Hatfel.  But  what  do  you  fay  as  to 
the  finking  of  dead  Bodies  in  Water  ? 

Dr  Garth.  If  a  ftrangled  Body  be  thrown  into 
the  Water,  the  Lungs  being  filled  with  Air,  and 
a  Cord  left  about  the  Neck,  'tis  poffible  it  may 
float,  becaufe  of  the  included  Air,  as  a  Blad- 
der wou'd ;  but  here  is  neither  Cord,  nor  any 
Mark  of  it,  nor  nothing  but  a  common  Stagna- 


tion. 


Mr  Baron  Hatfel.  But  you  don't  obferve  my 
Queftion  ;  the  Seaman  faid,  that  thofe  that  die  at 
Sea,  and  are  thrown  overboard,  if  you  dont  tye 
a  Weight  to  them,  they  will  not  fink.  What  fiy 
you  to  that  ?  ^ 

Dr  Garth.  My  Lord,  no  doubt  in  this  they  re 
miftaken.  The  Seamen  are  a  fuperilitious  People, 
they  fancy  that  w  hiflling  at  Sea  will  occafion  a 
Tempefl;  ;  I  mufl:  confefs  I  never  faw  any  Body 
thrown  overboard,  but  I  have  tried  fome  Expe- 
riments on  other  dead  Animals,  and  they  will  cer- 
tainly fink;  we  have  tried  this  fince  we  came  hither. 
Now,  my  Lord,  I  think,  we  have  reafon  to  fuf- 
peft  the  Seaman's  Evidence,  for  he  faith,  that 
threefcore  Pound  of  Iron  is  allowed  to  fink  the 
dead  Bodies,  whereas  fix  or  feven  Pounds  wou'd 
do  as  well.  I  cannot  think  the  Commiffioners  of 
the  Navy  guilty  of  fo  ill  Husbandry  ;  but  the 
Defign  of  tying  Weights  to  their  drad  Bodies,  is 
to  prevent  their  floating  at  all,  which  otherwife 
woud  happen  in  fome  few  Days  ;  therefore  what 
I  fay  is  this,  that  if  thefe  Gentlemen  had  found 
a  Cord,  or  the  Print  of  it,  about  the  Neck  of  this 
unfortunate  Gentlewonian,  or  any  Wound  that 
had  occafion'd  her  Death,  they  might  then  have 
faid  fbgiething. 


Mr  Coiuper.  Do  you  apprehend  that  any  quan- 
tity of  Water,  can  enter  into  the  Cavity  of  the 
Thorax . 

Dr  Garth.  'Tis  impoffible  there  fhould  till  the 
Lungs  be  quite  rotten,  there  is  no  way  but  by  tr.e 
Lungs,  which  are  inverted  with  fo  ftrong  a  Mem- 
brane, that  v,e cannot  force  Breath  with  our  Blow- 
pipes through  it,  and  there's  a  great  Providence 
in  fuch  a  Texture  ;  for  if  there  were  any  large 
Pores  in  the  Membrane,  the  Air  would  pafs  thro' 
it  into  the  Cavity  of  the  Thorax,  and  prevent  the 
Dilatation  of  the  Lungs,  and  by  confequence  there 
w^ould  be  an  End  of  Breathing. 

Mr  Cowper.  Dr  Morlej,  pray  be  pleafed  to  give 
your  Opinion  of  thefe  Matters. 

Dr  Morley.  Thofe  which  ieem  to  be  Queftions 
of  greateft  Moment,  are  whether  there  was  a  Ne- 
ceffity  for  this  Body  (if  drown'd)  to  have  a  great 
quantity  of  Water  in  it,  and  whether  Bodies 
thrown  dead  into  the  Water  float :  To  the  firfl;  I 
anfwcr  pofitively,  that  there  is  no  abfolute  necef- 
fity  that  fliefliould  have  a  great  quantity  of  Wa- 
ter in  her,  and  I  think  the  Quefiion  Mr  Cowper 
ask'd  Dr  Ccatfworth,  whether  he  had  like  to  have 
been  drowned  by  Accident  or  Defign  fuits  with  my 
Aflertion  ;  for  if  this  Gentlewoman  did  volunta- 
rily drown  her  felf,  fhe  then  in  all  likelihood 
threw  her  felf  into  the  Water,  with  a  refolutioa 
of  keeping  her  Breath  for  a  fpeedy  Suffocation,  and 
then  if  upon  the  firfl  Endeavours  for  Refpiration 
fwhich  naturally  mufl  be)  fhe  drew  into  her  Lungs 
two  Ounces  of  Water,  it  was  the  fame  Thing  to 
drowning  of  her,  as  if  there  had  been  two  Tun. 
We  fee  the  fame  Thing  done  by  Divers  in  order 
to  fave  themfelves,  as  it  happened  to  this  unfor- 
tunate Gentlewoman,  in  her  Defign  of  deftroying 
her  felf:  If  a  Diver,  before  he  comes  to  the  Sur- 
face of  Water,  fhould  fo  far  miftake  his  Po^verof 
holding  his  Breath,  that  he  fhould  be  forced  to  en- 
deavour Refpiration,  the  little  Water  he  drew  in- 
to his  Lungs  by  this  Attempt  to  refpire  may 
drown  him.  We  laft  Night  drown'd  a  Dog,  and 
afterwards  dilfefted  him,  and  found  not  a  Spoon- 
ful of  Water  in  his  Stomach,  and,  I  believe,  a- 
bout  two  Ounces  in  hisLungsjwhile  wewere  doing 
this,  we  drowned  another,  and  he  lay  at  the  bot- 
tom and  did  not  float ;  no  more  would  he  have 
done,  if  he  had  been  hang'd  before  thrown  into 
the  Water:  We  took  him  up,  and  opening  him 
we  found  much  about  the  fame  Quantity  of  Wa- 
ter in  his  Lungs,  and  little  or  none  in  his  Stomach, 
they  both  froth'd  at  Nofe  and  Mouth,  becaufe  the 
Water  coming  into  the  little  Bladders  of  the  Lungs, 
and  there  meeting  with  Air,  a  Commotion  aroie 
bet\\een  the  Water  and  Air,  which  caufed  the 
Froth.  To  the  fecond  Queflion,  I  think  if  Bo- 
dies new  killed  fwim,  'tis  by  Accident ;  for  the 
Reafon  that  Bodies  fwim,  is  becaufe  by  Putrifa- 
aion  theyrarifie,by  Rarifadion  they  grow^  lighter, 
which  brings  them  to  the  Top  of  the  Water. 

Mr  Cowper.  I  defire  to  know  if  any  Man  of 
skil  in  Prudence  would  give  his  Opinion  ? — — 

Mr  Baron  Hatfel.  This  is  not  a  proper  Queftion. 

Mr  Cowper.  Then  I  will  ask  it  thus :  Do  you 
think,  Doftor,  it  is  to  be  known  o  Weeks  after 
if  a  Perfon  w  as  drow  ned. 

Dr  Morley.  I  think  it  is  morally  impoffible. 

Mr  Cowper.  Can  there  be  any  Water  in  the 
Thorax  ? 

Dr  Murky.  By  an  Impofthume  or  fome  Vio- 
lence to  Nature  poffibly  ;  but  I  think  no  other- 

^'^'-  Mr 
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Mr  Cowper.  Dr  Woolkfton,  what  is  your  Opinion 
if  a  Perfon  be  drowned,  whecher  it  can  be  difco- 
ver'd  fix  Weeks  after  ? 

Dr  JVoollafton.  My  Lord,  I  think  it  is  irapoffible 
to  be  known ;  for  if  thiere  had  been  never  fo  much 
Water  in  the  Body  at  firfl,  it  could  not  lie  there 
fo  long,  but  muft  of  neceffity  have  forced  its  way 
out.  We  les  in  Perfons  that  die  of  Dropfies, 
that  the  Water  will  work  itfelf  out  (and  Ibme- 
times  burft  the  Body)  before  it  is  buried j  and, 
I  am  fure,  if  it  do  fo  in  Dropfies,  where  there  are 
no  vifible  PafTages  for  it  to  get  out  at,  it  muft  do 
fo  much  more  in  drowned  Perfons,  where  the  Wa- 
ter lies  only  in  the  Stomach  and  Guts,  and  has 
nothing  to  hinder  its  working  out  when  it  fer- 
ments, as  it  always  doth, 

'M.x:CoivpeY.  Have  you  ever  made  any  Experi- 
ments in  that  nature,  Doftor  ? 

'DxJVoollaflon.  I  have  made  no  Experiments, 
but  I  have  leen  a  very  particular  Inftance. 

Mr  Baron  Hatfd.  That  is  very  well ;  pray  let 
us  hear  it.  Doctor. 

Dr  JFojliafion.  My  Lord,  about  three  Years 
fince,  1  faw  two  Men  that  were  drowned  out  of 
the  fame  Boat.  They  were  taken  up  the  next  Day 
after  they  were  drowned  :  One  of  'em  was  indeed 
prodigioufiy  fwell'd,  fo  much  that  his  Cloaths 
•were  burft  in  leveral  places  of  his  Sides  and  Arms, 
and  his  Stockings  in  the  Seams  ;  his  Hands  and 
Fingers  were  ftrangely  extended  ;  his  Face  was 
almoft  all  over  black ;  but  the  other  was  not  in 
the  leaft  fwell'd,  in  any  Part,  nor  difcolour'd ;  he 
was  as  lank,  I  believe,  as  ever  he  was  in  his  Life- 
time ;  and  there  was  not  the  leaft  Sign  of  any 
Water  in  him,  except  the  watery  Froth  at  his 
Mouth  and  Noftrils.  My  Lord,  this  1  faw  my 
felf,  and  took  very  particular  Notice  of  it. 

yir  Jones.  Did  you  fee  thefe  Bodies  taken  out 
of  the  Water  your  felf,  Doftor  ? 

Dr^oo//fl/?o«.    No,Sir. 

Mr  Jones.  How  long  had  they  been  taken  out 
when  you  faw  them  ? 

Dr  '(■VooHafion.  I  enquir'd,  and  to  the  beft  of  my 
Memory,  it  was  that  fame  Day. 

Mr  Bar.  Hatfel.  But  what  do  you  think,  Doftor, 
of  a  Perfon's  being  drowned  without  taking  in 
any  Water  ? 

Dr  IVuoSafion.  My  Lord,  what  is  taken  in  is,  I 
believe,  chiefly  at  the  Surface  of  the  Water,  when 
they  open  their  Mouths  for  Breath,  and  the  Wa- 
ter that  rufhes  in  they  are  forced  to  drink  down, 
to  keep  it  from  the  Lungs:  But  when  the  Head 
is  quite  under  Water,  I  don't  think  'tis  poffible 
for  any  quantity  to  get  down  into  the  Stomach ; 
becaufe  it  being  Breath  they  open  for,  the  very 
firft  Water  they  take  in  would  of  neceffity  fill  the 
Lungs ;  and,  when  the  Breath  is  ftopp'd,  I  don't 
fee  how  they  can  fwallow. 

Mr  Cowper.  Dr  Gelflrop.,  what  is  your  Opinion 
of  this  Matter  ? 

Dr  Gelflrop.  I  don't  think  they  can  make  any 
Judgment  of  Perfons  being  drowned  after  Six 
Weeks  time. 

Mr  Cowper.  Can  any  Water  get  into  the  Tho- 
rax ? 

Dr  Gelflrop.  No,  not  unlefs  the  Lungs  be  pu- 
trified. 

Mr  Cowper.  Is  a  great  quantity  of  Water  necef- 
fary  to  Perfons  dying  by  drowning  ? 

Dr  Gelflrop,  No  j  only  fo  much  as  may  hinder 
Refpiration. 
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Mr  Cowper.  Now,  my  Lord,  I  would  call 
Mr  IVilliayn  Cowper,  and  becaufe  of  his  Name,  I 
muft  acquaint  your  Lordfhip,  that  he  is  not  at 
all  related  to  me,  tho'  I.  fhould  be  proud  to  own 
him  if  he  were  fo  :  He  is  a  Man  of  great  Learn- 
ing, and,  I  believe,  moft  People  admit  him  the 
beft  Anatomift  in  Europe.  Mr  Cowper,  pray  will 
you  give  your  Opinion  of  this  Mutter.? 

yix  W.  Cowper.  My  Lord,  I  hope  what  I  (hall 
fay  will  not  be  fnfpeded  becaufe  I  am  of  the 
fame  Name,  for  this  Gentleman  is  an  utter  Stran- 
ger to  me. 

Mr  Bar.  Hatftl  Pray,  Mr  Cowper,  without  any 
Apology,  give  your  Opinion  concerning  Perfons 
drowned,  and  how  'tis  with  them  in  their  inward 
Parts. 

Mr  IV.  Cowper.  I  will  give  you  a  fliort  Account, 
I  hope  to  your  Satisfadion  too,  my  Lord.  I  will 
not  only  fpeak  from  Reafon,  but  give  you  the 
Teftimony  of  the  Experiments  I  have  made  upon 
this  Occafion.  My  Lord,  I  heard  it  made  a 
mighty  Argument,  that  this  Perfon  had  no  Water 
that  feem'd  to  flow  out,  but  the  Witnefles  agree 
that  there  was  a  Froth.  Now,  my  Lord,  it  was 
not  reafonable  to  expeft  any  thing  but  Froth. 
My  Lord,  had  fhe  been  thrown  into  the  Water, 
and  made  her  utraoft  Efforts,  which  flie  would 
then  have  done  to  have  faved  her  felf,  and  been 
often  buoy'd  up  to  the  top  of  the  Water,  no  doubt 
but  fhe  w  ould  have  fwallow'd  a  confiderable  quan- 
tity of  Water  before  (he  had  been  drowned  ;  and 
it  may  be  expeded  to  flow  from  her,  if  her  Head 
had  been  inclined  downwards. 

This  is  a  Truth  that  no  Man  can  deny  who  is 
acquainted  with  any  thing  of  this  nature,  That 
when  the  Head  of  an  Animal  is  under  Water,  the 
firft  time  'tis  oblig'd  to  infpire  (or  draw  in  Airj 
the  Water  will  necefl'arily  flow  into  its  Lungs,  as 
the  Air  would  do  if  it  w  ere  out  of  the  Water; 
which  quantity  of  Water  (  if  the  Dimenfions  of 
the  Windpipe,  and  its  Branches  in  the  Lungs,  be 
confider  d)  v  ill  not  airount  to  three  Inches  fquare, 
which  is  about  three  Ounces  of  Water.  Nor  is  a 
greater  quantity  of  Water  in  the  Windpipe  ne- 
ceflary  to  choak  any  Perfon  if  we  do  but  refleft 
what  an  Ebullition  is  cauied  by  its  meeting  with 
the  Air  which  remain  d  in  the  Lungs,  whereby  a 
fmall  quantity  of  Water  is  converted  into  Froth, 
and  the  Chanel  of  the  Windpipe,  and  thofe  of  the 
Bronchia,  are  fill'd  with  it,  infomuch  that  no  Air 
can  enter  the  Lungs  for  the  Office  of  Refpiration. 
After  a  Suffocation  is  thus  commenc'd  (I  am  apt 
to  think)  all  regular  Animal  Aftions  are  perver- 
ted, and  particularly  that  of  fwallowing  (or  de- 
glutition) and  what  Water  flows  into  the  Lungs 
at  the  inftant,  or  after  this  Suffocation,  is  from  its 
own  Weight ;  which  is  more  or  lefs  as  the  Body 
is  farther  under,  or  nearer  the  Surface  of  the  Wa- 
ter. My  Lord,  I  don't  fpeak  this  by  way  of  Con- 
jedure  or  Hypothefis,  but  I  have  made  Experi- 
ments, which  have  fuggefted  what  I  here  offer- 
I  fhall  by  the  by  tell  you  how  fallacious  the  firft 
Experiment  was,  when  I  propos'd  to  fatisfie  my 
felf,  whether  a  dead  Body  would  float  in  Water  : 
It  happen'd  that  a  Spaniel,  that  had  a  great  deal 
of  long  Hair,  was  hang'd  for  this  Purpofe,  which 
I  found  to  fwim  on  the  Surface  of  the  Water ;  but 
when  I  confider'd  that  his  Hair  might  buoy  him 
up,  I  caufed  another  Dog,  which  had  fhorter  and 
lefs  Hair,  to  be  hang'd  and  put  into  the  Water, 
which  (agreeable  to  what  I  had  ahvays  conceiv'd 
Ff  i  c£ 
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of  a  Human  Body^  funk  diredly  to  the  Bottom. 
In  order  to  fatisfie  my  felf  what  quantity  of  Wa- 
ter was  neceflary  to  enter  the  Body  of  an  Animal, 
and  caufe  a  Suffocation  in  Water,  I  caufed  three 
Dogs,  when  alive,  to  be  fuddenly  plunged  under 
Water  till  they  were  ftifled  ;  one  was  before  I 
left  London,  the  other  two  I  made  the  Experiment 
on  laft  Night,  in  the  prefence  of  Dr  Shane  and 
Dr  Morley,  and  we  could  not  compute  there  was 
more  than  three  Ounces  of  Water  in  their  Lungs, 
and  none  that  we  could  perceive  in  their  Stomachs. 

Dead  Bodies  neceffariiy  fink  in  Water,  if  no 
Diftention  of  their  Parts  buoy  'em  up  ;  this  Di- 
ftenfion  fometimes  happens  before  Death,  at  other 
times  foon  after,  and  in  Bodies  that  are  drowned 
after  they  lie  under  Water  :  This  Enlargement 
of  them  is  caufed  by  a  Rarefaftion  of  the  Hu- 
mours within  the  Cavities,  and  the  Body  neceila- 
rily  rifes  to  the  Surface  of  the  Water.  YourLord- 
fhip  may  infer  this  from  what  the  Seaman  told 
you,  and  the  great  Weight  they  ufe  to  faften  to 
their  Bodies  that  die  of  Difeafes,  was  not  ot  fuch 
ufe  to  fink  them,  as  it  was  to  prevent  their  float- 
ing afterwards ;  fo  that  the  Weight  w  as  neceflary 
for  thofe  that  were  kill'd,  as  well  as  thofe  that 
died  of  Difeafes. 

It  is  fo  commonly  known  that  the  Contents  in 
the  Stomach  of  a  dead  Body  are  difcharg'd  by 
the  Mouth  and  Noftrils  fo  foon  as  it  begins  to 
ferment,  and  the  Belly  becomes  diitended,  that  it 
is  no  wonder  that  Water,  if  the  greateft  quanti- 
ty of  that  had  been  in  the  Stomach,  or  any  thing 
elfe  that  was  fluid,  muft  be  forced  from  thence 
fix  Weeks  after  Death- 

My  Lord,  I  can't  but  think  it  ridiculous  to  ex- 
peft  Water  in  the  Cavity  of  the  'Thorax;  'tis  fuch 
a  Conceit  as  nothing  in  Nature  can  account  for, 
unlefs  the  Lungs  had  fuffer'd  fome  Apofthuma- 
tion,  or  the  like,  whereby  the  Water  may  pafs 
their  outward  Membranes  into  that  Cavity. 

Mr  Cowper.  With  Your  Lordfhip's  Favour,  I 
now  think  it  a  proper  Time  to  make  this  Obfer- 
vation.  The  Witneffes  that  have  given  Evidence 
for  the  King  do  fiy.  They  believe  flie  was  not 
drowned  ;  but  they  have  not  pietended  to  fay 
how  fhe  died  orherwife. 

Mr  Bar.  Hatftl.    That  is  very  true. 

Mr  Cotvper.  Dr  Creli,  I  defire  you  will  be  plea- 
fed  to  give  an  Account  of  this  Matter. 

DvCrell.  My  Lord,  I  have  little  to  fay  in  this 
Affair,  the  Phyiicians  that  have  been  e.xarain'd  al- 
ready having  made  it  out,  that  Perfons  who  are 
drowned  may  have  but  little  Water  in  their  Bo- 
dies; but  I  have  taken  what  Pains  I  could,  upon 
fo  fhort  Warning,  and  I  will  tell  you  the  Opi- 
nion of  feveral  eminent  Authors.  My  own  Opi- 
nion is.  That  a  very  fraall  quantity  of  Water,  not 
exceeding  three  Ounces,  is  iufficient  to  drown 
any  Body;  and  I  believe  that  the  Reafon  of  the 
Suffocation,  or  of  any  Perfon's  being  ftifled  under 
Water,  is  from  the  intercepting  of  the  Air,  that 
the  Perfon  can't  breathe,  without  which  he  can- 
not live.  Now,  my  Lord,  I  will  give  you  the 
Opinion  of  feveral  ancient  Authors. 

Mr  ha.t.Hatfel.  PrayjDoflor,  tell  us  your  own 
Obfervations. 

DtCrelJ.  My  Lord,  it  muft  be  Reading,  as  well 
as  a  Man's  own  Experience,  that  will  make  any 
oneaPhyfician;  for  without  the  reading  of  Books 
bf  that  Art,  the  Art  it  felf  cannot  be  attain'd  to  ; 
befides,  my  Lord,  I  humbly  conceive,  that  in  fuch 


a  difficult  Cafe  as  this,  we  ought  to  have  a  great 
Deference  for  the  Reports  and  Opinions  of  Lear- 
ned Men  :  Neither  do  I  fee  any  Reafon  why  I 
fhould  not  quote  the  Fathers  of  my  Profefhon  in 
this  Cafe,  as  well  as  you  Gentlemen  of  the  Long- 
Robe  quote  Coke  upon  Littleton  in  others  :  But  i 
fliallnot  trouble  the  Court  long;  I  fhall  only  in- 
fift  upon  what  Amirofe  Parey  relates  in  his  Chapter 
of  Renunciations.  He  was  chief  Surgeon  to  Fran- 
cis the  Firft,  employ 'd  by  him  in  mofl  of  his  Sieges 
and  Battels  againft  the  Emperor  Charki  the  Fifth, 
and  confequently  muft  obferve,  and  could  not  be 
ignorant  of,  fuchlike  Cafualties  in  luch  great  bo- 
dies of  Men.  He  tells  us.  That  the  certain  Sign 
of  a  Man's  being  drowned,  is  an  Appearance  of 
Froth  about  his  Noftrils  and  Mouth.  Now ,  my 
Lord,  I  think  that  every  one  of  the  King's  Evi- 
dences obferv'd  it  in  the  prefent  Cafe,  and  a  Wo- 
man fwore,  that  fhe  faw  her  purge  at  the  Nofe  ; 
which  could  not  be,  as  he  declares,  if  the  Perfoa 
had  been  ftrangled,  or  otherwife  kill'd  before. 

As  to  the  Quantity  of  Water  requifite  to  drown 
a  Perfon,  I  believe  that  three  Ounces,  or  lefs,  is 
enough;  to  wit,  as  much  as  will  fill  the  Windpipe, 
and  fo  ftop  the  breathing  of  the  Perfon  drowning. 
I  am  not  now^  to  defcant  upon  Matter  of  Fatt, 
whether  fhe  drowned  her  felf ;  but  my  firm  Opi- 
nion is,that  fhe  wasdrown'd  ;  for  tho' fometim.es, 
not  always,  there  is  Water  found  in  the  Bodies  of 
fuch  Perfons,  yet  where-ever  it  be,  befides  the 
Lungs,  it  is  fuperfluous  as  to  this  End,  and  acci- 
dental upon  violent  Strugglings. 

Mr  Coiuper.  1  defire  Mr  Harriot  may  be  ask'd 
what  Obfervations  he  hath  made  concerning  this 
Matter. 

Mr  Harriot.  My  Lord,  when  I  was  a  Surgeon 
in  the  Fleet,  I  made  it  always  my  Obfervation 
when  we  threw  Men  over-board  that  were  kill'd, 
fome  of  them  fwam,  and  fome  funk ;  and  I  re- 
member particularly,  w^hen  the  Sandwich  was 
burnt,  we  faw  abundance  leap  off  from  on  board, 
and  they  funk  direftly,  but  in  a  little  time  I  ob- 
ferv'd fome  fwim  again. 

Mr  Bar.  Hat/el.  When  a  dead  Body  is  thrown 
over-board,  does  it  fink  or  fwim  ? 

Mr  Harriot.  I  always  obferv'd  that  it  did  fink: 
When  we  were  in  the  Chanel,  and  in  T'ime  of 
Peace,  we  never  threw  any  over-board  but  we  put 
fome  Weight  to  them,  but  it  was  not  to  make 
them  fink,  but  for  Decency  fake,  that  they  might 
not  be  driven  to  Shore  when  they  began  to  float. 

Mr  Cowper.  I  defire  that  Mr  Bartlet  may  be 
ask'd  to  the  fame  Purpofe. 

Mr  Bartlet.  I  have  been  in  feveral  of  the  King's 
Ships  of  War  that  have  been  difabled  and  forced 
to  lie  by,  in  feveral  Engagements  between  the 
French  and  Englifi,  and  I  never  faw  any  Bodies  float, 
either  of  the  Men  that  were  kill'd  in  our  Ship,  or 
in  the  Ships  that  have  been  near  us ;  I  have  not 
feen  a  Body  upon  the  Surface  of  the  Water. 

Mr  Bar.  Hatfel.  Another  Witnefs  faid.  That 
after  an  Engagement  he  faw  them  fwimming- 

Mr  Bartlet.  I  can't  tell  what  he  faw,  my  Lord; 
but  what  I  fay  I  am  ready  to  make  Oath  of. 

Mt  Cowper.  Dr  Cajnlin,  will  you  pleale  to  give 
my  Lord  and  the  Jury  an  Account,  whether  you 
were  employ 'd  by  the  Coroner's  Inqueft  to  view 
the  Body  of  Mrs  Stout  after  fhe  was  drowned,  and 
the  Marks  upon  it,  and  tell  my  Lord  your  Opi- 
nion of  it. 

Mr  Camlin.  I  was  fent  for  by  the  Coroner  and 
'   '        ~  the 
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the  jury  that  fat  upon  the  Body  of  MtS  Sarah  Stout, 
the  Coroner  being  then  at  her  Mother's  Houfe, 
and  the  Coroner  defir'd  Mr  Dim/dale  and  me  to 
go  and  take  notice  of  the  Marks  upon  her  Neck, 
and  upon  her  Breaft :  We  view'd  all  about,  and 
perceiv'd  a  Mark  under  her  left  Ear ;  we  look'd  to 
fee  if  there  was  any  Contufion,  and  we  perceiv'd 
a  fettlementof  Blood  upon  herBreaft,  and  another 
upon  her  Arm;  and  when  we  came  back, Mr £>/>«/- 
dale  made  the  Report,  I  flood  by  him  at  that  time, 
That  it  was  only  a  common  Settlement. 

Mr  Cowper.  Pray,  Mr  Camlin,  was  the  Spot  a- 
bove  or  below  the  Collar-bone  ? 

Mr  Camlin.  Below  the  Collar-bone. 

yixCov^per.  What  did  Mr  John  Ditnfdale  fay 
then  concerning  this  Matter  .<" 

Mr  Camlin.  I  underftood  that  he  was  of  Opi- 
nion, that  it  was  only  a  common  Stagnation  of 
Blood,  that  happens  in  the  Cafe  of  drowned 
People. 

Mr  Bar.  Hatfel.    Did  he  fay  To  to  the  Jury  ? 

Mr  Camlin.  Mr  Dimfdale  fpake  for  us  both,  and 
I  underftood  him,  that  it  was  a  Stagnation  that 
did  commonly  happen  to  drowned  People  j  and 
that  was  my  Opinion  of  it  too. 

Mr  Cowper.  And  that  you  agreed  to  be  your 
Report  ? 

Mr  Camlin.     Ye^. 

Mr  Cowper.  Pray,  Mr  Camlin,  was  you  prefent 
when  the  Child  which  was  drowned  in  the  fame 
Place  was  taken  up  ? 

Mr  Camlin.  Yes  j  it  was  taken  up  fome  time 
after,  near  the  fame  Place,  as  I  was  told,  and 
there  was  more  and  greater  Signs  of  the  Stagna- 
tion of  Blood  on  the  Body  of  this  Child,  than  on 
the  Body  of  Mrs  Stout  j  the  Child's  Face  was 
black  and  difcolour'd. 

Mr  Bar.  Hatfel.   How  old  was  the  Child  ? 

Mr  Camlin.  Between  Ten  and  Eleven,  as  near 
as  I  could  guefs. 

Mr  Bar.  Hatfel.  Had  Mrs  Stout  any  Signs  of 
being  flrangled  when  you  faw  her  firft  ? 

Mr  Camlin.  Nothing  at  all,  that  I  could  difcern. 

Mr  Cowper.  My  Lord,  I  will  give  you  no  more 
Trouble  upon  this  Head;  I  fhall  go  now  to  the 
next  Thing  I  open'd,and  fhall  prove  fubftantially 
that  this  Gentlewoman  is  not  only  more  to  be 
fufpeded  to  have  murder'd  herfelf,  than  to  be 
murder'd  by  any-body ;  but  'tis  almoft  a  Certain- 
ty that  fhe  was  the  Caufe  of  her  own  Death. 
Mr  Firmin  I  Would  begin  withal,  if  he  be  here. 

(But  he  not  prefently  appearing) 

Mr  Cowper.  Then,  my  Lord,  if  you  pleafe,  I 
will  defire  Mr  Bowd  in  the  mean  time  to  give 
your  Lordfhip  an  Account  of  what  he  knows  of 
the  Melancholy  of  this  Gentlewoman. 

Mr  Bowd.  'Twas  much  about  this  time  Twelve- 
month I  had  fome  Bufinefs  in  London,  and  fhe 
fent  to  me,  to  know  when  I  (hould  go  to  London, 
and  I  waited  upon  her  before  I  went,  and  fhe  de- 
fired  me  to  do  fome  Bufinefs  for  her ;  and  when  I 
return'd,  I  acquainted  her  with  what  I  had  done ; 
and  fitting  together  in  the  Hall,  I  asked  her, 
What's  the  Matter  with  you  ?  Said  I,  There's 
fomething  more  than  ordinary ;  you  feem  to  be 
melancholy.  Saith  fhe.  You  are  come  from  London, 
and  you  have  heard  fon^ething  or  other:  Said  I, 
I  believe  you  are  in  Love.  In  Love  I  faid  fhe. 
Yes,  faid  I,  Cupid  that  little  Boy  hath  ftruck  you 
home :  She  took  me  by  the  Hand  j  Triply,  faid 
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Ihe,  I  muft  confefs  it,  but  t  did  thinki  fliould  ne- 
ver be  guilty  of  fuch  a  Folly  ;  and  I  anfw  er'd  a- 
gain,  I  admire  that  fhould  make  you  uneafie  ;  if 
the  Perfon  be  not  of  that  Fortune  as  you  are,  you 
may,  if  you  love  him,  make  him  happy,  and  your 
felfeafy.  That  can't  be,  faithfliejthe  World  "fhall 
not  fay  I  change  my  Religion  for  a  Husband*- 
And  fome  time  after  I  had  been  in  Zow^ok,  having 
bought  fome  India  Goods,  (he  came  to  my  Shop 
and  bought  fome  of  me  for  a  Gown,  and  after- 
wards fhe  came  to  pay  me  for  it,  and  I  asked 
her,  How  do  you  like  it  ?  Have  you  made  it  up? 
No,  faid  ftie,  and  I  believe  I  fliall  never  live  to 
wear  it. 

Mr  Cowper.    Pray  how  long  is  it  fince  ? 

Mr  Bowd.  It  was  about  February  or  Januarj  be- 
fore her  Death.  I  ask'd  her  why  (he  did  not  comd 
to  my  Houfe  oftener  ;  fhe  faid.  She  had  left  off 
all  Company,  and  apply'd  her  felf  to  Reading, 
and  Company  w  as  indifferent  to  her. 

Mr  Cowper.  Mr  Fzy7nin,  w  ill  you  pleafe  to  inform 
my  Lord  and  the  Jury  what  you  know  of  Mrs  Sa- 
rah Stomas  being  melancholy  ? 

Mr  Firmin.  1  did  obferve  about  three  quarters 
of  a  Year  ago,  that  flie  was  melancholy  ;  I  can't 
fay  that  fhe  acknowledg'd  her  kii  to  be  fo,  but 
I  have  charg'd  her  with  it 

Mr  Cowper.  Did  you  believe  (he  was  melancho- 
ly when  you  charg'd  her  with  it  ? 

Mr  Firmin.    Yes,  I  did. 

Mr  Cowper.  Mrs  Bendy,  if  you  pleafe  to  inform 
the  Court  what  you  know  of  this  Gentlewoman's 
being  melancholy 

Mrs  Bendy.  Sir,  I  can  fay  ihe  always  acknow- 
ledg  d  her  felt  extreamly  melancholy  ;  and  when 
I  have  ask'd  her  how  fhe  did,  fhe  has  faid.  Pretty 
well  in  Health,  but  fo  much  troubled  with  Me- 
lancholy fhe  could  not  tell  what  to  do  with  her 
feif. 

Mr  Cowper.  Did  fhe  tell  you  any  Thing  par= 
ticularly  ? 

Mrs  Beniy.  It  diforder'd  herfo,  (he  faid,  that 
(he  had  rather  have  chofenSicknefs  than  fo  much 
Diforder  in  her  Mind. 

Mr  Cowper.  Have  you  any  Thing  more  to  re- 
colleft  ? 

Mrs  Bendy.  Nothing  but  what  I  heard  from 
Mrs  Covjper. 

Mr  Bar.  Hatfel.  How  old  was  this  Gentlewoi 
man  ? 

Mrs  Bendy.  About  Six  and  twenty. 

Mr  Cowper.  Call  Mrs  Jane  Low,  Martha  Gruht 
and  Mrs  Cowper.  Mrs  Low,  pray  do  you  inform 
my  Lord  and  the  Jury  what  you  know  concern- 
ing the  Melancholy  of  Mrs  Sarah  Stout,  a.x\6.  when 
you  firfl  obferv'd  it. 

Mrs  Low.  'Twas  a  Week  before  Whitfuntidt 
was  Twelve-month. 

Mr  Cowper.  What  did  (he  fay  then  ? 

Mrs  Low.  She  often  complain'd  to  me,  that  (he 
was  very  melancholy  and  uneafie;  one  time  parti- 
cularly,as  we  were  walking  together  in  the  Fields, 
I  ask'd  her  the  Occafion  of  it,  and  (he  told  me 
That  was  a  Secret  ;  but  fhe  faid.  She  led  a  very 
melancholy  Life  :  Said  I,  I  am  apt  to  believe  you 
are  in  Love  ;  (he  did  not  difown  it,  and  w^ith  a 
little  more  fpeaking  ftle  own'd  (he  was.  I  ask'd  her 
who  the  Perfon  was;  (he  faid.  That  (hould  be  a 
Secret,  but  it  would  end  her  Days:  Said  I,  a  Wo- 
man of  your  Fortune  may  command  any-body ; 
She  (hook  her  Head  and  f^id^  No :  Perhaps,  faid  I, 

he 
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he  mav  not  be  a  Qitaker,  and  you  may  be  afraid  People  togetlier  to  hear  him  preach,  and  fhe  faid 
of  difoblieine  your  Mother ;  but  if  you  tell  your  he  direfted  his  Difcourfe  to  her,  and  exafperaced 
Mother  that  vour  Life  depends  upon  it,  yourMo-     her  at  that  rate,  that  fhe  had  thoughts  of  feeing 


no-body  again,  and  faid,  fhe  took  it  heinouily  ill 
to  be  fo  us'd  ;  and  particularly,  that  he  told  her 
that  her  Mother's  falling  outwardly  in  the  Flelh 
Ihould  be  a  Warning  that  fhe  did  not  fall  inward- 
ly; and  fuch  Canting  Stuff, sl%  fhe  call'd  it;  and  file 
faid,  that  T/mphilm  had  fo  ufed  her  that  fhe  was 
afham'd  to  fliew  her  Head.  Another  time,  the 
fame  Week,  flie  had  a  Fever,  and  fhe  faid,  flie  was 
in  great  hopes  it  would  end  her  Days,  and  that 
fhe  neglefted  her  felf  in  doing  thofe  Things  that 
were  neceflary  for  her  Health,  in  hopes  it  would 
carry  her  off,  and  often  wifli'd  her  felf  dead.  Ano- 
ther time,  which  I  think  was  the  laft  time  I  faw 
her,  'twas  at  my  Sifter's  Lodgings,  and  I  fent  for 
her  to  drink  a  Difh  of  Tea  with  us,  and  fhe  came 
in  a  great tofs,  and  melancholy:  Said  I,  What  is 
the  Matter  you  are  always  in  this  Humour?  Saith 
fhe,  I  can't  help  it,  I  fhall  never  be  otherwife.  Saith 


ther  (rather  than  lofe  her  only  Child  )  will  con- 
fent  to  it:  She  faid.  No,  'twas  a  Perfon  fhe  could 
not  marry  ;  and  fhook  her  Head,  and  looked  very 
melancholy. 

Mr  Cowper.  When  was  this  ? 
Mrs  Loiv.  This  was  the  Week  before  M^hitfun- 
tide ;  and  in  Whitfun-v,cc\i  fhe  faw  me  often, and 
faid, She  would  take  her  full  fwing  of  Melancholy 
when  her  Mother  was  away  ;  and  fhe  ufed  to  he 
a-Bed  that  Week. 

Mr  Cowper.  Have  you  obferv  d  any  Melancho- 
ly in  her  fince  ? 
Mrs  Low.   Yes,  at  feveral  times. 
Mr  Cowper.  Do  you  remember  any  thing  of  an 
intermitting  Fever? 

Mrs  Low.  Yes;  fhe  told  me  her  Melancholy 
hadoccafion'd  an  intermitting  Fever;  and  Imen- 
tion'd  Dr£«/.f  toher,  and  fhe  faid  her  Diftemper  f  r^  w,  K  r  urru  u 
lav  in  her  Mind,  and  not  in  her  Body,  and  fhe  my  Siller,  for  Ood  s  fake  keep  luch  1  houghts  out 
would  take  nothing,  and  the  fooner  it  did  kill  her  of  your  Head  as  you  have  had,  don't  talk  any 
the  better.  "^'^^^  ^^  throwing  your  felf  out  of  Window :  Saith 
Mr  Cowper.  Did  fhe  fay  any  thing  of  her  Dif-  fhe,  I  may  thank  God  that  ever  I  faw  your  Face, 
pofition  to  Reading  ?  otherwife  I  had  done  it,  but  I  can't  promife  I 
Mrs  Low.  She  faid.  Nothing  delighted  her  now,    fhall  not  do  it. 

Mr  Bar.  Hatfel.  What  is  your  Name,  Madam  ? 
Mr  Cowper.    'Tis  my  Brother's  Wife,  my  Lord. 
I  defire  Mrs  Toller  may  give  an  Account  what  fhe 
knows  as  to  her  being  melancholy. 

Mrs  Toiler.  My  Lord,  fhe  was  once  to  fee  me, 
and  fhe  look'd  very  melancholy,   and  I  ask'd  her 
what  was  the  matter,  and  fhe  faid,  Something  had 
vex'd  her  that  Day ;  and  I  ask'd  her  the  Caufe  of 
it,  and  fhe  ftopp'd  a  little  while,    and  then  faid. 
She  would  drown  herfelf  out  of  the  Way, 
Mr  Bar.  Hatfel.  How  long  ago  was  this  ? 
Mrs  Toffer.  About  three  quarters  of  a  Year  ago." 
jfohn  Stout.    I  defire  to  know  whether  fhe  has 
always  faid  fo,  or  not  told  another  Story. 

MrsTvller.  I  told  you  no  Stoiy;  it  may  be  I 
did  not  fay  fo  much  to  you,  but  I  faid  fhe  talk'd 
fomething  of  drowning.  I  have  been  with  her 
when  Mr  Cowper  s  Converfation  and  Name  has 
been  mention'd,  and  fhe  faid  fhe  kept  but  little 
Company,  that  fometimes  fhe  went  to  Mrs  Low's^ 
and, that  fhe  kept  none  b"t  civil  modefl:  Company, 
and,  thatMrCoui/'fj- w?  ~  ivil  modefl:  Gentleman, 
and,  that  fhe  had  nothing  to  fay  againfl  him. 
M  r  Cowper.  This  is  Mrs  Eliz..  Toller y  my  Lord. 
Mrs  Eliz..  Toller.  My  Lord,  fhe  came  to  fee  me 
fome  time  after Chriflmcn,  and  feem'd  not  fo  cheer- 
ful as  fhe  us'd  to  be  ;  faid  I,  What  is  the  matter  ? 


neither  Reading  nor  any  thing  elfe. 

Mr  Cowper.  My  Lord.  Sarah  Walker,  when  1 
ask'd  her  if  fhe  did  not  obferve  the  Melancholy 
of  herMiflrefs,and  whether  fhe  had  not  faid  that 
her  Miftrefs  had  been  melancholy,  deny'd  that  fhe 
had  faid  fo  ;  Pray  have  you  heard  her  fay  any 
thing  to  that  Purpofe  ? 

Mrs  Low.  I  have  often  ask'd  her  how  her  Mi- 
flrefs  did,  and  fhe  would  anfwer,  Very  much  in- 
difpos'd,  but  not  otherwife. 

Mr  Cowper.  Mrs  Cowper,  what  do  you  know  ot 
Mrs  Stout's  Melancholy  ?  „     ,     ,  „,.r 

Mr  Cowper.  My  Lord,  this  is  my  Brother  s  Wife. 

Mrs  Cowper.  About  Spring  was  Twelve-month 
flie  came  up  to  Loitdon,  and  I  believe  it  was  not 
lefs  than  once  or  twice  a  Week  I  faw  her;  and  1 
never  had  an  Opportunity  to  be  an^Hour  alone 
with  her  at  any  time,  but  I  perceiv  d  fomething 
of  her  Melancholy.  I  have  ask'd  her  the  Reafon 
of  it  feveral  times,  and  fometimes  fhe  leem  d  to 
diflike  her  ProfeiTion,  being  a  Quaker ;  and  fome- 
times fhe  would  fay,  that  fhe  was  uneafie  at  fome- 
thing that  lay  upon  her  Spirits,  which  fhe  fhould 
never  out-live  ;  and,  that  fhe  fhould  never  be  well 
while  fhe  was  in  this  World.  Sometimes  I  have 
endeavour'd  to  perfuade  her  out  of  it  ferioully, 
and  fometimes  by  Raillery, and  have  faid.  Are  you 
fure  you  fhall  be  better  in  another  World  ?  And  Why  are  you  not  fo  merry  as  you  us  d  to  be  ?  Wliy 
particularly  I  remember  I  have  faid  to  her,  I  be-  do  you  not  come  often  to  fee  me  ?  Saith  fhe,  I 
lieve  you  have  Mr  Mar/hall  in  your  Head  ;  either  don't  think  to  go  abroad  fo  much  as_  I  us'd  to  do, 
have  him,  or  do  not  trouble  your  felf  about  him ;  and  faid.  It  would  be  as  much  a  Rarity  to  fee  her 
make  your  felf  ealie  either  one  way  or  another  ;  go  abroad,  as  to  fee  the  Sun  fhine  by  Night. 
and  fhe  hath  faid.  No,  in  an  indifferent  way, I  can-  Mr  Cowper.  Mrs  Grul>,  what  do  you  know  con- 
not!  make  myfelf  eafie:  Then  I  have  faid.  Marry    cerning  Mrs  Stout's  pulling  out  a  Letter  at  her 


him ;  No,  faith  fhe,  I  can't.  Sometimes  with  Com- 
pany fhe  would  be  diverted,  and  had  frequently  a 
way  of  throwing  her  Hands,  and  fhew'd  great  Di- 
■fturbance  and  Unealinefs.  This  time  Twelve- 
month, at  the  Summer  Aflizes,  I  was  here  fix  Days, 
and  I  faw  her  every  Day;  and  one  time,  among  o- 
ther  Difcourfe,  fhe  told  me  fhe  had  receiv'd  great 
Diflurbance  from  one  Theophilfn,  a  Waterman  and 
a  Quaker,v/ho  coming  down  to  old  Mrs  Stout,  that 
Was  then  lame,  fhe  had  gather'd  about  20  or  30 


Brother  Mr  John  Stout's  ?  Give  an  Account  of 
it,  and  what  fhe  faid  upon  that  Occafion. 

Mrs  Grub.  I  have  a  Daughter  that  lives  at  Gtiern- 
fey,  and  fhe  fent  me  a  Letter,  and  I  pray'd  Mrs  Sa- 
rah Stout  to  read  the  Letter,  and  while  flie  was 
reading  it  I  cry'd  ;  faith  fhe.  Why  do  you  cry? 
Said  I,  Becaufe  my  Child  is  (o  far  off.  Said  fhe. 
If  I  live  till  Winter  is  over,  I  will  go  over  Sea  as 
far  as  I  can  for  the  Land. 

Mr  Bar.  Hatfel.  What  was  the  Occafion  of  her 
faying  fo?  '  Mrs 


Stud 


MrsGrH^.  I  was  wafliing  my  Mafter's 
Mrs  Sarah  Stout  came  in,  and  I  had  a  Letter  from 
my  Daughter  at  Gz/fivi/d'v,  and  I  pray'd  Mrs  Sarah 
Stout  to  read  it,  and  fhe  read  my  Letter,  and  I 
cry'd,  and  fhe  ask'd  me  why  I  cry'd  ;  faid  I,  Be- 
ca'ufe  my  Child  is  fo  tar  oft" :  Saith  flie,  If  I  live 
to  Winter,  or  till  Winter  is  over,  I  will  go  over 
Sea  as  far  as  I  can  for  the  Land. 

Mr  Co'^i^per.  Now,  my  Lord,  to  bring  this  Mat- 
ter of  Melancholy  to  the  point  of  Time,  I  will 
call  one  Witnels  more,  who  will  fpeak  of  a  remar- 
kable Inftance  that  happen 'd  on  Saturday  before 
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(But  they  mt  pyefemly  appearing) 
Mr  Cv-a)per.   My  Lord,  in  the  mean  time  I  will 
go  on  to  the  other  part  of  my  Evidence,  in  open- 
ing of  which  I  fhall  be  very  fhorr. 

My  Lord,  my  Wife  lodging  at  Hertford,  occa- 
fion  d  me  frequently  to  come  down.  '  Mrs  Stent 
became  well  acquainted  with  her :  When  Sullnefs 
was  over  in  the  long  Vacation,  I  reiided  pretty 
much  at  Hertford,  and  Mr  Marfl?ali  c$.mQ  down  to 
pay  me  a  Vifitjand  this  introduced  his  Knowledge 
ot  Mrs  Stout :  When  fhe  was  firft  acquainted  with 
him  fhe  receiv'd  him  with  a  great  deal  of  Civility 
and  Kindnefs,   which  induced  him  to  make   his 


the  Monday  when  fhe  did  deftroy  her  felf. 

Call  Mrjofeph  7'a)lor.  Pray  w  ill  you  inform  the  Addreifes  to  her,  as  he  did,  by  way  of  CourtfhTp^ 

Court  and  Jury  of  w  hat  you  obferv'd  on  Saturday  It  hapned  one  Evening  that  fhe  and  one  Mrs  Cmk[ 

before  the  Munday  on  which  Mis  Stout  deftroy'd  hlx  Marf?all,  and  my  felf,   were  walking  to<^ether, 

her  felf  ,,  .  ,  ^"<^  ^r  ^'^'^-^ and  Mrs  Cr^^  going 'fome  little 

J.  Taylor.    I  happen  d  to  go  in  at  Mr  Firmin  s  ■    -  -  .     .  .    _ 


Shop,  and  there  Ale  fat  the  Saturday  before  this 
Accident  happen'd,  the  former  Affizes,  and  I  was 
faving  to  her,  Madam,  I  think  you  look  ftrange- 
ly  difconreated,  I  never  faw  you  drefs'd  fo  in  my 
Life  :  Saith  file,  The  Drefs  will  ferve  me  as  long 
as  I  fliall  have  occafion  for  a  Drefs. 

Mr  Cowper.   In  what  Polture  did  file  appear  in 
the  Shop  ^ 


way  before  us,  fhe  took  this  Opportunity  to  fpeak 
to  me,  in  fuch  Terms,  I  mufl:  confefs,  as  furpriz  a 
me :  Says  file,  Mr  Covjper,  I  did  not  tl  ink  you  had 
been  fo  dull:  I  v.as  inquilitive  to  knov/  in  whac 
my  Dulnefs  did  confid ;  "Why,  fays  fhe,  do  you  ima- 
gine I  intend  to  marry  Mr  7l/^;;/7;^^.?  I  faid,  I 
thought  file  did,  and  that  if  Ihe  didnot.fhe  was 
much  to  blame  in  what  Ihe  had  done:  No,  fays 
iTie,  I  thought  it  might  ferve  to  divert  the  Cen- 


J.  Taylor.  She  appear  d  to  be  very  melancholy,     fure  of  the  World,and  favour  our  Acouaintance 
•K  t ./-....,. ...    IT7U....  ii^„- _r  I "r\.._r_j:j c  i      v  «■    t        i     t  •  ,-  .    .        _  ^         .      .      ' 


MtC'Wper.  What  Part  of  her  Drefs  did  you  find 
fault  with  ? 

y.  Taylor.    It  was  her  Head-cloaths. 

Mr  Cowper.    What  was  the  matter  with  them  ? 

y. Taylor.    I  thought  her   Head  was  dawb'd 
with  fome  kind  of  Greafe  or  Charcoal. 

Mr  Cuwper-   What  Anfwer  did  file  make  ? 

y.  Taylor.  She  faid,  they  would  ferve  her  Time. 
Mr  Cozvper.    As  to  this  piece  of  Evidence,   if 
3'our  Lordfhip  pleafes,  I  defire  it  maybe  particu- 
larly taken  notice  of;  'twas  her  Head-drefs  that 
fliefaid  would  ferve  her  Time. 

Pray,  Mr  Taylor, \\as  you  at  Mr Earefoot's\vhen 
I  came  there  on  Monday  Morning  ? 

y.  Taylor.  Yes;  I  went  up  Stairs  with  you  into 
your  Chamber. 

MrCouptr.  Pray  what  did  I  fay  to  Mr  Barefoot? 

y.  Taylor.  You  ask'd  him  if  they  had  receiv'd 
a  Letter  from  your  Brother,  and  he  faid.  No,  not 
that  he  knew  of,  but  he  would  call  his  Wife ;  and  he 
did  call  his  Wife,  and  ask'd  her  if  Ihe  had  receiv'd 
a  Letter,  and  fhe  laid,  No  ;  then  faid  you,  I  will 
take  up  this  Lodging  for  mine;  and  accordingly 
you  went  up  Stairs,  and  I  went  with  you,  and  ftaid 
there  about  four  times  as  long  as  I  have  been  here. 

Mr  Co'jjpcr.  Are  you  very  fure  that  I  faid  I 
would  take  up  my  Lodging  there  ? 

y.  Taylor.  Yes,  I  am  very  fure  of  it. 

Mr  Bar.  Hatfel.  What  Time  of  the  Day  was  it  ? 

y.  Taylor.  'Twas  the  fore  part  of  the  Day  ; 
while  I  was  there,  my  Lord, Mrs  6Vz;-<7/;5'foK?'s Maid 
came  to  invite  Mr  Cozaper  to  her  Houfe  to  Dinner. 

Mr  Cjwper.  Did  you  know  any  thing  of  ray 
fending  to  the  Coftee-houfe  ? 

y.  Taykr.  You  feat  to  the  Coftee-houfe  for  your 
Things. 

Mr  Bar.  Hatfel,  Did  Mr  Cowper  ufe  to  lie  at 
Mr  Barejooti,  ? 

y.  Taylor.  His  Brother  did,  but  I  do  not  know 
whether  this  Gentleman  did  ;  but  at  that  time 
he  took  up  that  Place  for  his  Lodging,  and  faid,  it 
was  all  one,  my  Brother  muft  pay  for't,and  there- 
fore I  will  take  it  up  for  my  felf. 

Mr  Coivper,    Call  Mrs  Barefoot  and  her  Maid. 


My  Lord,  I  have  fome  original  Letters  under  her 
own  Hand,  which  will  make  this  fully  manifeit  : 
I  w  ill  produce  the  Letters  after  I  have  call  d  Mr 
Marfiall.    Air  MaiPai/. 

Mr  Marfiall    It  your  Lordfliip  pleafes,  it  was 
in  the  long  Vacation  J  came  down  to  fpend  a  lit- 
tle of  my  leifure  Time  at  Hertford;  the  reafon  of 
my  going  thither  was,becauJe  Mr  Cozvper  was  there 
at  that  Time.  The  firft  Night  when  I  came  down 
I  found  Mrs  Sarah  Stout   vifiting  at  Mr  Cowper's 
Lodgings,  and  there  1  hrft  came  acquainted  vvith 
her;  and  fhe  afterwards  gave  me  frequent  Oppor- 
tunities of  improving  that  Acquaintance:  And  by 
the  Manner  of  my  reception  by  her,  I  had  no  rea- 
fon to  fufped:  the  Ufe  ic  feems  I  w  as  delign'd  for. 
When!  came  to  Town,  my  Lord,  I  was  generally 
told  of  my  courting  Mrs  Stcut,    which  I  confefs 
was  not  then  in  my  Head ;  but  it  being  repre- 
fented  to  me  as  a  Thing  eafy  to  be  got  over,  and 
believing  the  Report  ot  the  World  as  to  her  For- 
tune, I  didaftersvards  make  my  Application  to  her, 
but,  upon  very  little  Trial  of  that  fort,  I  receiv'd 
a  very  fair  Denial,  and  there  ended  my  Suit :    Mr 
Cowper  having  been  fo  friendly  to  me,  as  to  give  me 
notice  of  fome  Things,  that  convinc'd  me  I  oughc 
to  be  thankful  I  had  no  more  to  do  with  her. 
Mr  Bar.  Hatfl.  When  did  fhe  cafl  you  oft'  ? 
Mr  Mar/kail.  I  can't  be  pofitlve  as  to  the  Time, 
my  Lord,  but  it  was  in  Anfwer  to  the  only  feri- 
ous  Letter  I  ever  writ  to  her  ;  as  I  remember,  I 
was  not   over-importunate  in  this  Affair,  for  I 
never  was  a  very  violent  Lover. 

Mr  Bar.  Hatfel.  Well,  but  tell  the  Time  as 
near  as  you  can. 

Mr  Mavfhjll.  I  believe  'twas  the  fecond  or  third 
time  I  came  down  to  Hertford,  which  is  about  a 
Year  and  half  fince;  and,  during  the  whole  of  my 
Acquaintance  with  her,  I  never  till  then  found 
her  averfe  to  any  Propofal  of  mine ;  but  fhe  then 
telling  me,  her  Refolution  was  not  to  comply 
with  w  hat  I  defir'd,  I  took  her  at  her  Word,  ha- 
ving partly  by  my  ownObfervation,but  more  by 
MiCuwpers  Friendfhip,  been  pretty  well  able  to 
guefs  at  her  Meaning. 

Mr 
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Mr  Cowper.  Becaufe  what  you  fay  may  ftand 
contirm'd  beyond  Contradiftion,  I  dcfire  you  to 
lay  whether  you  have  any  Letters  from  her  to 
yourfelf. 

Mr  MayflniU.  Yes,  I  have  a  Letter  in  my  Hand 
which  fhe  fent  me,  upon  occafion  of  fome  Songs 
1  fent  her  when  I  came  to  Town,  which  flic  had 
before  defir'd  of  me;  and  this  is  a  Letter  in  An- 
fvver  to  mine;  'tis  her  Hand-writing,  and  direfted 

to  me  ,         ,  •    1 

Mr  Baron  Hatfel.    How  do  you  know  tis  her 

Hand-writing?  _ 

Mr  MarfhaU.  I  have  feen  her  write,  and  leen 
and  receiv  d  feveral  Letters  from  her. 

Mr  Cuwper.    Pray  fliew  it  Mr  Beak. 

Mr  Benle.  1  believe  it  to  be  her  Hand,  I  have 
feen  her  write,  and  have  a  Receipt  of  hers. 

Clerk  oj  An.  "I'is  directed  to  Mr  T'homoi  Mar- 
JJ;all,  at  Lyons-Jm,  and  dated  Sept.  26,  1697. 

S  I  R,  Sept.;6,  1^97 

YCurs  came  very  fafe,  but  I  wiJI)  you  had  explain  d 
your  Meaning  a  little  more  about  the  Accident  yM 
/peak  of,  for  I  have  been  puzzling  tny  Brains  everfmcey 
and  witlmt  I  flmUfet  my  f elf  to  conjuring,  I  cannot 
imagine  what  it  Jhould  be,  for  I  know  of  nothing  that 
happen  d  after  you  went  away,  nor  no  Difcourje  about 
you,  only  when  we  -were  together,  the  Company  would 
fometimes  drink  your  Health,  or  ivifiycu  had  been  there, 

or  the  like;  fo  that  I  fancy  it  7mifi  befomethiug  Mr- 

hai  invented  for  Diverfwn  ;  tho'  I  mufi  conjef  we  have 
a  fort  of  People  here,  that  are  infpird  with  the  Gift  of 
Foreknowledge,  who  will  tell  one  M  nmch  for  nothing  m 
any  Aftrologer  will  have  a  good  Piece  of  Money  for.  But, 
to  leave  jejling,  I  cannot  tell  when  J /hall  come  to  Lon- 
don, unlefs  it  be  for  a  Night  and  away,  about  fome 
Bufinefs  with  my  Brother,  that  I  mufl  be  obliged  to  at- 
tend his  Motions;  but  when  I  do,  1  floall remejnber  my 
Promife,  altho'  1  do  not  fuppife  you  are  any  more  in  ear- 
ne(i  than  my  felf  in  this  Matter.  1  give  you  'Thanks 
for  your  Songs  and  your  good  injhes,  and  reft 

Your  loving  Duck. 

Mr  Cowper.    Have  you  any  more  Letters  ? 

Jsir  Marflmll  Yes,  I  have  another  Letter  here; 
but,  before  'tis  read,  I  think  'twill  be  proper  to 
give'  the  Court  an  Account  of  the  Occafion  of  its 
being  writ.  I  waited  on  Mrs  Stout  one  Evening 
at  her  Lodgings  in  Houndf ditch,  and  at  our  parting 
file  appointed  to  meet  me  the  next  Day  ;  and  to 
txcufeher  not  coming  according  to  that  Appoint- 
ment, Ihe  fent  me  this  Letter. 

CI.  of  Arr.  'I'is  direded  to  Mr Thomai  MarJImU, 
'tis  without  Date. 

Mr  MarfhaU, 

I  Met  unexpeBed  with  one  that  came  from  H d 
lafl  Night,  who  detain  d  }ne  fo  long  with  relating 
the  moft  notorioiti  Inventions  and  Lyes  that  are  now  ex- 
tant amongfi  thofe  People,  that  1  could  not  pojfibly  come 
till'twoi  late;  and  thuDay  wm  appointed  fvr  Bufinefs, 
that  I  am  uncertain  when  it  will  be  finifi/d  ;  /)  that  I 
believe  I  cannot  fee  you  wbilfl  I  am  in  Town.  I  have 
no  more  at  prefent,but  that  I  amyottr  obliged  Friend. 

Mr  Cowper.  Now,  my  Lord,  if  your  Lordfiiip 
pleafe,  I  proceed  to  fliew  you,  that  I  went  not  fo 
much  voluntarily  as  prefs'd  by  her  to  come  to  this 
Houfe,  and  for  that  I  will  produce  one  Letter 
from  her  to  my  felf;  and,  my  Lord,  I  mufl:  a  little 
inform  you  of  the  Nature  of  this  Letter.    It  is  on 


the  outfide  direded  to  Mrs  fane  Ellen,  to  be  left 
for  her  at  Mr  Hargrave's  Coftee-houfe.  For  her 
to  direft  for  me  at  a  Cotfee-houfe,  might  make 
the  Servants  wonder,  and  the  Poft-man  might 
fufpeft,  and  for  that  reafon  flie  diiefted  it  in  that 
manner.  There  vjasMr  Marflj alt  by  when  I  recei- 
ved it,  and  I  can  prove  the  Hand  by  Mr Beale. 

Mr  Marfjali.  My  Lord,  I  verily  believe  I  was 
by,  and  that  Mr  Cowper  fhew'd  me  this  Letter 
immediately  on  receipt  of  it,  as  he  had  done  fe- 
veral others  from  the  fame  Hand. 

CI-  of  Arr.  This  is  direfted  for  Mrs  Jane  E^en : 
'Tis  dated  March  the  5th,  without  any  Year. 

SIR,  March  the  5  th. 

I  Am  glad  you  have  not  quite  forgot  that  there  is  fuch  a 
Perfon  us  I  in  being ;  but  I  am  willing  to  fhut  my 
Eyes,  and  not  fee  any  Thing  that  looks  like  Unkindnefs 
in  you,  and  rather  content  my  felf  with  what  Excufes 
you  are  pleaid  to  make,  than  be  inquijitive  into  what  I 
mufl  not  know.  Ifiould  very  readily  comply  with  your 
Propofition  of  changing  the  Seafon,  if  it  were  in  my 
Power  to  do  it,  but  you  know  that  lies  altogether  in  your 
own  Brcafl :  I  am  fure  the  Winter  hai  been  too  tinplea- 
f ant  for  7ne  to  defire  the  continuance  of  it ;  and  1  wifi 
you  were  to  endure  the  fljarpnefs  of  it,  but  for  one  Hour, 
Oi  I  have  done  for  many  long  Nights  and  Days,  and  then 
J  believe  it  would  move  that  rocky  Heart  of  yours,  that 
can  be  fo  thoughtlefs  of  me  cuyou  are  :  But  if  it  were 
depgndfor  that  End,  to  make  the  Summer  the  ?mre  de- 
lightful, 1  wifl)  it  may  have  the  EfeBfo  far,  oi  to  con- 
tinue it  to  befo  too,  that  the  Weather  may  never  over- 
cafi  again  ;  the  luhich  if  I  could  be  affurd  of,  it  would 
recompenfe  me  for  all  that  I  have  ever  fuffer'd,  and  make 
me  cii  eafy  a  Creature  ai  I  wcu  the  firfl  Moment  J  re' 

ceivd  Breatb.     When  you  come  to  H d  pray  let 

your  Steed  guide  you,  and  dont  do  uiyou  did  the  lafl  time-y 
and  be  fure  order  your  Affairs  to  be  here  as  foon  cu  you 
can,  which  cannot  befvoner  than  you  wiUbe  heartily 
welcome  to  your  very  fincere  Friend. 

For  Mrs  fane  EHen,  at  Mr  Hargrave's 
near  Temple  Bar,  London. 

Mr  Cowper.  Tho'  it  is  direfied  to  Mrs  j^^h^  El- 
len, it  begins  in  the  infide,  Sir ;  and  'tis  dated  the 
5  th  of  March  next  before  the  13  th. 

Mr  Bar.  Hatfel.    What  March  was  it  ? 

Mr  Alarflmll.  I  kept  no  Account  of  the  Time, 
but  I  am  very  pofitive,  by  the  Contents,  that 
Mr  Cowper  fhew  'd  me  this  Letter,  and  I  read  it, 
but  by  my  now  Remembrance,  it  ftiould  be  lon- 
ger fince  than  March  laft 

Mr  Cowper  It  was  March  laft.  That  which  will 
fet  Mr  May/hall's  Memory  to  rights  is  this  other 
Letter,  which  I  receiv'd  at  the  Rainbow,  when  he 
was  by,  and  he  read  it  ;  and  it  importuning  me 
to  a  Matter  of  this  kind,  I  did  produce  it  to  my 
Brother  and  him  ;  they  both  knew  of  it, and  both 
read  it,  and  that  will  refrefh  hisMemory  concern- 
ing the  Date  of  the  other. 

Mr  MarflmlL  My  Lord,! was  in  the  Coffee-houfe 
with  Mr  Cowper  when  he  receiv'd  this  Letter;  and 
he  afterwards  ftievv'd  it  to  Mt  William  Cowper,  at 
the  Covent'garden  Tavern,  when  I  was  by. 

CI.  of  the  Arr.  This  is  dated  the  9th  of  March, 
and  direfted  to  Mrs  Jane  Ellen,  at  Mr  Hargrave's. 

SIR,  March  p. 

I  Writ  to  you  by  Sunday'/  Pofi,which  I  hope  you  have 
receiv'd ;  however,  cu  a  Confirtnation,  I  will  affttre 
you  I  know  of  m  Imonveniency  tlmt  can  attend  your  co' 

habiting 
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habiting  'Mth  me,  unLfs  the  Grand  Jury  flmild^  there-     faith  lie,  the  Occafion  of  my  fhewing  it,  is  not  to 
upon  find  a  Bill  again  ft  us,  but  I  won't  fly  for't,  jor     expofe  a  Woman's  VVeaknefs,    but'l  would  not 


come  Life,  cone  Death,  J  aw  refohed  never  to  defert 
you,  therefore  acccrding  to  yortr  ^appointment  I  vjiU  ex- 
pcEi  yvie,  and  till  then  Ifloall  only  tell  you,  that  I  am. 

For  Mrs  Jane  Ellen  at  Yours  &c. 

Mr  Hargrave'j  near 
Temple-Bar,  London. 

Mr  Cowper.  If  your  Lordfhip  pleafe,  I  will  fur- 
ther prove  this  Letter  by  my  Brother. 

Mr  IV.  Coruper.  I  can  bear  my  Brother  VVitnefs, 
that  when  he  has  been  advifed  to  make  thefe  Let- 
ters Part  of  his  Defence,  he  hath  exprelfed  great 
unwillingnefs,  and  has  faid,  nothing  bur  the  Lite 
of  thefe  Gentlemen  could  incline  him  to  it. 

My  Lord,  all  I  can  fay  to  this  Matter  is  this :  I 
do  remember,  that  when  fhe  was  one  time  in  Lon- 
don, I  think  it  was  about  a  Year  and  a  half  fince, 
I  am  not  politiveas  tothe  Time,  but  when  fhe  was 
in  London,  my  Brother  came  in  the  Morning  to  my 
Chamber  in  the'Temple,  and  after  fome  Difcourfe, 
he  told  me  he  had  received  a  Letter  from  Mrs  Stout 
that  Day,    wherein  he  faid,   fhe  intended  him  a 
Vilit  at  his  Chamber  that  Afternoon  ;  he  told  me 
at  the  fame  Time,  that  his  Friend  Mr  MarfJ^al  had 
fome  Thoughts  of  her,  and  therefore  tor  that,  as 
well  as  other  Reafons,  he  would  decline  receiving 
the  Vilit  intended  him ;  and  upon  confideration, 
this  was  the  Method  agreed  upon  :  At  that  Time 
I  lived  with  my  Father  in  Hatton  Garden,  and  this 
Gentlewoman  having  writ  in  the  fame  Letter  I  now 
fpeak  of,  that  fhe  defigncd  to  dine  there,  and  to 
come  from  thencs  in  the  Afternoon;  fays  my  Bro- 
ther, you  may  cafually,  as  it  were,  take  occafion 
to  fay  at  Dinner,  that  my  Bufinefs  obliges  me  to 
go  to  Deptford  in  the  Afternoon,  as  in  good  earneft 
it  did,  as  he  then  told  me,  and  from  that  fhe  may 
take  a  hint  of  my  not  being  at  home,  and  fo  lave 
her  felf  the  Difappointment  of  coming  to  my 
Chamber;  I  told  him,  I  would  find  an  opportu- 
nity of  doing  it  if  I  could.    At  Dinner  my  Father 
happened  to  ask  me,  as  he  often  did,  when  I  faw 
my  Brother ;  I  took  this  hint,  and  faid,  I  had  feen 
him  at  my  Chamber  in  the  Morning,  and  that  he 
vas  gone  to  Deptford  that  Afternoon  about  fome 
Law  Bufinefs.     My  Lord,  Mrs  Stout  was  then  at 
the  Table.     I  no  fooner  faid  it,  but  I  obferv'd  flie 
chang'd  Colour  prefently,  and  rofe  with  her  Nap- 
kin, and  went  into  the  Back-yard,  and  we  faw  her 
through  a  Safh-window  tall  into  a  Woman's  Fit 
of  Swooning,  and  they  gave  her  the  Afliflance  that 
is  ufual  in  fuch  Cafes- 

My  Lord,  the  next  Thing  I  can  fpeak  to  is  this: 
The  Parliament  fitting  late  the  Friday  before  the 
Monday  of  the  laft  Aflizes  at  Hertford,  I  came  late 
from  Dinner,  I  had  din'd  about  feven  a-Clock,  as 
I  remember,  and  having  occafion  to  fpeak  with  my 
Brother  I  found  him  out  by  enquiry  at  the  Covent 
Garden  Tavern,  and  there  v/as  Mr  Marfjjal  of  Lions- 
Inn  with  him.  I  had  not  drunk  above  a  Glafs  or 
two  of  Wine,  but  my  Brother  began  with  me,  and 
faid,  I  feldom  trouble  you  with  Affairs  of  mine, 
but  now  I  do  not  know  well  how  to  avoid  it.  I 
have  received  an  importunate  Letter,  which  I  will 
fhew  you,  it  came  from  a  Lady  whofe  Name  I 
believe  you  will  guefs  ;  fo  he  puU'd  it  out  of  his 
Pocket  and  read  it  fo  often,  becaufe  of  the  odd- 
nefs  of  the  ExprefTion  that  I  can  fay,  I  am  fure 
this  is  the  very  Letter  he  fhew'd  me  at  the  Covent- 
Garden  Tavern,  the  Friday  before  the  laft  AfTizes  ; 
Vol.  V, 


willingly  lie  under  too  many  Obligations,  nor  eni- 
gage  to  far  ;  nor  on  the  other  hand,    would  I  be 
at  an  unneceffary  Expence  for  a  Lodging.     Upon 
this  Subjed:  there  was  fome  Difcourfe  I  think  fo- 
reign to  this  Purpoie,  and  therefore  I  would  ndt 
trouble  your  Lordfhip  with  a  Repetition  of  it  j 
that  which  is  material  is  this,  I  did  undertake  to 
write  to  Mr  Earefoct's  to  difpofe  of  his  Lodgings, 
where  I  us'd  to  be  at  the  Time  of  the  Aflizes,  and 
my  Brother  with  me.    I  faid  I  would  write  the 
next  Day,  being  Saturday ;  but  when  I  fliould  havS 
V  rit,  it  was  very  late,  and  I  was  weary,   being 
then  tied  down  tothe  Bufinefs  of  Parliament,  and 
partly  for  that  Reafon,  and  partly  in  Point  of'Dif- 
cretion,  which  I  had  upon  my  fecond  I'houghts, 
that  t'would  be  better  for  my  Brothers  Bufinefs  to 
beat  Mr  Bartfaot's,  which  is  near  tiie  Court,  and 
in  the  Marker-place,  I  did  negled  Writing;  and 
though  I  thought  of  it  about  Eleven  a-Clcck,  yer, 
as  I  faid,  partly  for  one  Reafcn,  and  partly 'for 
the  other,  1  did  not  write  that  Time.    My  Lord, 
my  Brother  could  know  nothing  of  this  Matter, 
for  I  did  not  fee  him  from  the  Friday  he  fhew'd 
me  the  Letter,  till  he  went  to  the  Affizes,  fo  that 
he  could  not  know  betore  he  was  at  Hertford,  that 
I  had  not  writ      My  Lord,  I  fay  as  to  this  Let- 
ter I  am  fure  he  fliew'd  me  the  Friday  next  be- 
fore the  laft  Aflizes. 

Mr  Bar.  Hatfd.  Let  me  fee  that  Letter,  (-oihich 
'iVas  fiewn   his  Lordfhip.) 

Mr  Cowper.  My  Lord,  one  or  two  of  the  Jury, 
feem  to  queftion  whether  the  Letters  are  fuffici- 
ently  prov'd  ;  for  their  Satisfaftion,  I  will  fur- 
ther prove  them.  Call  Mr  John  Beak,  WilHarfi 
Oaker,  and  Mrs  Low,  My  Lord,  Mr  Beak  is  one 
of  their  own  Seft. 

(The  IFitneffes  prov'd  her  Hand.) 

Jury,  My  Lord,    we  are  iatisfied. 

Mr  Bar.  Hatfd.  I  believe  you  may  ask  her  Mo- 
ther, file  will  tell  you  whether  it  be  her  Daugh- 
ter's Hand. 

Mrs  Stuut.  Howfhould  I  know  !  I  know  fhe  was 
no  fuch  Perfon,  her  Hand  may  be  counterfeited. 

Mr  Bar.  Hatfd.  But  if  it  were  written  in  a 
more  fober  Stile,  what  would  you  fay  then  > 

Mrs  Stout.  I  fhan't  fay  it  to  be  her  Hand,  uii- 
lefs  I  faw  her  write  it. 

Then  the  Letter  wen  fhewn  to  Mr  Stoilt^ 

Mr  Stout.  'Tis  like  my  Sifter's  Hand. 

Mr  Bar.  Hatfd  Do  you  believe  it  to  beherHand? 

Mr  Sttmt.  No,  I   don't  believe  it,   becaufe 
don't  fuit  her  Charafter. 

Mr  Bar.  Hatfd.  But  do  you  think  fhe  might  not 
conceal  from  you  what  were  her  inward  Thoughts. 

Mr  Stout.  Not  in  fuch  a  Degree  as  this. 

Mr  Cowper.  Call  Mrs  Barefoot  and  her  Maid.  I 
defire  they  may  be  ask'd  what  they  know  about 
my  t.iking  of  Lodgings  at  their  Houfe. 

Mr  Bar  Hatfd.  This  is  taken  for  granted, 

Mrs  Barefoot.  When  you  came  to  my  Houfe,  you 
ask'd  me,  if  I  had  receiv'd  a  Letter  from  yous; 
Brother,  and  I  told  you  no. 

Mr  Cowper.   What  did  I  fay  to  that  ? 

Mrs  B.rrtfuot.  Then  you  ask'd  me  if  I  expefted 
you,  and  I  told  you  yes,  by  reafon  I  had  heard 
nothing  from  you. 

Mr  Coxvper.  Where  did  I  lodge  that  Night  ? 

G  g  Mrs 
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Mrs  Barefoot.  I  had  prepar'd  the  Lodging  be- 
fore you  camcj  expeding  you  or  Mr  Co-w^er  your 
Brother. 

Mr  Cowper.  And  I  did  come? 

Mrs  Barefoot.  Yes,  as  you  us'd  to  do. 

Mr  Cowper.  Did  I  fend  for  my  Things  from  the 
Coffee-houfe  ? 

Mrs  Barefoot.  Yes,  you  did,  and  I  carried  them 
up  in  your  Chamber  as  I  us'd  to  do. 

Mr  Bar.  Hatfel.  Where   did  Mr  Cowpe-r  dine 

that  Day  ? 

Mrs  Barefot.  Mrs  Stout  fent  her  Maid  to  delire 
him  to  come  to  Dinner  at  their  Houfej  whether  he 
went  thither  or  no  I  can't  fay,  but  he  went  our. 

Mr  Cowper.  What  Time  did  I  come  into  my 
Lodging  at  Night  ? 

Mrs  ^Barefoot.  It  was  a  little  after  Eleven. 

Mr  Cowper.  You  are  fure  I  came  in  a  little  after 
Eleven. 

Mrs  Barefoot.  Yes. 

Mr  yones.  By  what  Clock  ?  By  the  Town-Clock? 

Mrs  Barefoot.  Yes.  vt-  i   ^ 

Mr  Cowper.  Did  I  go  out  any  more  that  Night? 

Mrs  Barejott.  No. 

Mr  Cowper.    Is  your  Maid  there  ? 

Mrs  Barefoot.  Yes. 

Mr  Bar.  Hatfel.  What  is  your  Name  ? 

Mrs  Hanwell.  Mary  Hanwell. 

Mr  Cov:per.  Pray  what  Time  was  it  I  came  to 

my  Lodging?  ,        ,•    ,       r,      tri 

Mrs  HanwelL    You  came  in  a  little  after  Lle- 

ven  a  Clock.  ....      ^ 

Mr  Cowper.  Are  you  very  pofitive  in  tliat  . 
Mrs  Hanwell.  Yes,  I  am  very  politive. 
Mr  Cowper.  What  was  done  betore  1  went  to 

Bed  ?  .       , 

Mrs  HanweU.  My  Lord,  I  went  up  and  made  a 
Fire  and  then  I  came  down  again,  and  then  I  went 
up  and  warm'd  Mr  Cowper  s  Bed,  and  then  he  de- 
fir'd  another  Blanker,  and  I  came  down  tor  it ; 
and  all  this  took  up  a  confiderable  Time  ;  and  Mr 
Cowper  was  in  Bed  betore  Twelve  a-Clock. 

Mr  Cowper.  Did  I  go  out  again  that  Night  . 

Mrs  Hanwell.  No,  you  went  out  no  more. 

Mr  Cowper.  Now,  it  your  LordOiip  pleafes,  1 
would  explain  that  Part  of  Sarah  IValker  the  Maid  s 
Evidence  ;  where  Hie  fays,  her  Miftrcfs  ordered 
her  to  warm  the  Bed,  and  I  never  contradifted  it : 
Your  Lordfhipobferves  the  Words  in  the  laft  of  the 
two  Letters,  No  Inconvenience  can  attend  pur  coha- 
biting with  me ;  and  afterwards,  I  wont  Fly  for  it :  For 
come  Lije  come  Death,  lam  refolvd,  and  fo  on, 
I  had  rather  leave  it  to  be  obferved  than  make  the 
Obfervationmy  felf,  what  might  be  the  Difpute 
between  us  at  the  Time  the  Maid  fpeaks  ot.  I 
think  it  was  not  necelTary  flie  (liould  be  prefent 
at  the  Debate  ;  and  therefore  I  might  not  interrupt 
her  Miftrefs  in  the  Orders  fhe  gave  ;  but  asfoon 
as  the  Maid  was  gone,  I  made  ufe  of  thefe  Objefti- 
ons ;  and  I  told  Mrs  Stout,  by  what  Accident  I  was 
obliged  to  take  up  my  Lodging  at  Mr  Barejoot's, 
and  that  the  Family  was  fitting  up  for  me  :  That 
my  flaying  at  her  Houfe  under  thefe  Circum- 
ftances,  would  in  probability  provoke  the  Cenfure 
of  the  Town  and  Country  ;  and  that  therefore  I 
could  not  ftay,  whatever  my  Inclination  ocherwife 
might  be  ;  but,  my  Lord,  my  Reafons  not  pre- 
vailing, I  was  forced  to  decide  the  Controverfy  by 
going  to  my  Lodging,  fo  that  the  Maid  may  fwear 
true,  when  fhe  fays  I  did  not  contradid  her  Orders. 

Mr  Bar.  Hatfel.   1  believe  you  have  done  now, 
Mr  Cowper.  ? 


Mr  Cowper.  No,  my  Lord,  I  have  more  Evidence 
to  give.     Call  Eliz^abcth  Spiirr. 

If  your  Lordfhip  pleaies  to  obfervc,  I  have  al- 
ready proved  by  two  VVitnelles  that  I  was  actually 
at  Mr  Banjooisa.  little  after  Eleven  ;  fo  that  if  I 
was  to  reft  upon  this  Proof,  here  is  not  the  kail: 
Article  of  Time,  in  which  it  can  be  fuppofed  I  was 
employ 'd  in  this  Matter:  But,  fays  Sarah  Walker, 
the  Maid,  to  obviate  (I  prefume)  this  Evidence  of 
mine,  our  Houfe-Clock  went  faller  than  the 
Town-Clock  :  Now  to  Anfwer  this  tco,  1  fliall 
further  prove  to  your  Lordfhip,  that  before  I  came 
to  my  Lodging,  I  was  at  the  Glove  and  Dolphin 
Inn,  where  I  had  a  little  Account  of  about  fix  or 
feven  Shillings,  as  I  remember,  for  Horfe  keeping, 
and  which  I  then  paid. 

Mr  Cowper.  Do  you  remember  my  coming  to 
your  Houfe,  and  at  what  Time  ? 

E.  Spurr.  The  Clock  ftruck  Eleven,  juft  as  you 
came  into  the  Door. 

Mr  Cowper.  How  long  did  I  ftay  at  the  Glove  ? 

E.  Spurr.  About  a  quarter  of  an  Hour. 

Mr  Cowper.  How  far  is  it  from  the  Glove  and 
Dolphin  to  Mrs  Stout's  Houfe  ? 

E.  Spurr.  About  a  quarter. of  a  Mile,  or  not 
quite  fo  fai*. 

Jvir  Cowper.  Call  Mary  Kingitt,  and  George  Man, 
(who  not  then  appearing)  in  the  mean  time,  I  would 
obferve  to  your  Lordfhip,  That  to  go  from  Mrs 
Stout's  Houle  to  the  Place  where  flie  was  drov^n  d, 
and  to  return  from  thence  to  the  Give  a)id  Dol- 
phin, will  take  up  at  leaft  half  an  Hour,  as  I  Ihall 
prove  ;  and  then  the  Matter  will  ftand  thus:  Says 
Sarah  Walker,  you  went  about  a  quarter  after  E- 
leven  ;  but  our  Clock  went  half  an  Hour  to  faft  : 
Then  according  to  her  Accounc,  I  went  three  quar- 
ters after  Ten  by  the  Town-Clock;  and  if  it  re- 
quires (as  I  fay,  Ifhallproveitdoes)half  an  Hour 
to  go  to  the  Place  where  ftie  was  drown'd  and  to 
return  from  thence  to  the  GLve  Inn,  that  would 
make  it  a  quarter  paft  Elevin  when  I  came  to  the 
Inn,  by  the  Town-Clock,  which  it  was  not ;  and 
if  Iftaidtherea  quarter  of  an  Hour  (which  is  pro- 
ved I  did  noc^  it  muft  be  half  an  Hour  after  Eleven 
when  I  came  to  my  Lodging  by  the  fame  Clock, 
which  it  was  not;  fo  that  I  think  this  Matter  as 
to  the  Time  is  very  clear:  My  Lord,  to  prove  the 
Time  it  requires  togofrom  yixsStouts  to  the  Place 
w  here  fhe  drown'd  her  felf,  and  to  return  to  the 
Ghve,  I  defire  Sir  William  Aflmrft  may  be  called. 

Sh- William  Ajlourfl.  My  Lord,  I  can't  fay  Iwalk'd 
as  faft  as  I  could,  but  I  went  with  a  Gentleman  I 
lee  here  to  fatisfie  my  felf  about  the  Probability 
of  this  Matter  ;  I  walk'd  as  People  ufually  do, 
and  I  found  it  took  up  half  an  Hour  and  a  Mi- 
nute, when  I  walk'd  with  that  Gentleman. 

Mr  Bar.  Hatfel    Who  was  with  you  Sir? 

Sir  William  Afl?mfl.  MxT'hompfon  was  with  me, 
the  Time  I  mention;  I  walk'd  it  before  with  Sir 
Thoniai  Lane. 

Mr  T'hojnpfon.  My  Lord,  indeed  it  will  take  a 
compleat  half  Hour. 

Mr  Cowper.  I  defire  Sir  T'tmnas  Lane  may  give 
you  an  Account  of  the  Diftance  between  one  Place 
and  the  other. 

Sir  Tho-mcii  Lane.  Sir  William  AJI.m-fl  and  I  did 
walk  to  the  Place  mentioned,  and  we  were  careful 
to  take  notice  of  the  Time,  and  it  took  up  about 
three  quarters  of  an  Hour,  according  to  my  Ob- 
fervation  ;  and  we  did  not  ftay  at  all  by  the  Way, 
except  juft  to  look  upon  the  Hofpital. 

Mr  Cotu- 
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Mr  Copper.  Now  my  Lord,  Mary  Kiugitt  and 
George  Man,  the  Servants  at  the  Glove  are  come  : 
Pray,  Mrs  Kingitt,  do  you  remember  my  coming 
into  tne  Glove  arid  Dolphin  ? 
Mary  Kingitt.    Yes. 

Mr  Cowper.    How  long  did  I  flay  there  ? 
Mary  Kingitt.    About  a  quarter  of  an  Hour. 
Mr  Cowper.    What  was  my  Bufinefs  there  ? 
Mary  Kingitt.  You  came  and  enquir'd  what  you 
ow  d. 

Mr  Bar.  Hatfel.  What  a-Clock  was  it  then  ? 
Mary  Kingitt.    I  thought  it  was  about  Eleven  ; 
our  t'otiier  Maid  told  it  Eleven. 

Mr  Joiiei.  How  came  you  to  take  Notice  of 
tl«  1  ime  ? 

Mary  Kingitt.  She  heard  the  Clock  go  Eleven, 
but  I  <iid  not. 

Mr  Ccw^er.  Was  there  any  Difpute  about  the 
Account  ? 

Mary  Kingitt.  You  ask'd  the  Hoftler  how  that 
came  to  ftand  in  the  Book,  concerning  theHorfe; 
for  you  told  him.  You  thought  you  had  paid  fome 
Part  of  it,  and  he  told  you.  You  had  not. 

MrCowper.  My  Lord,  with  your  Lordfhip's 
favour,  1  would  ask  George  Man  a  Queftion  to  the 
fame  Point.  Do  you  remember  my  coming  into 
the  Glove  and  Dolphin  ?  G.  Man.    Yes. 

Mr  Cowper.    How  long  did  1  (lay  there  ? 
G.  Man.    You  ftaid  but  a  quarter  of  an  Hour, 
as  near  as  I  can  guefs. 

Mr  Co-wper.  I  will  now  call  a  Witnefs  to  prove 

that  this  Maid  Sarah  IValker  is  not  fo  cautious  and 

careful  how  ftle  Swears,  as  I  think  fhe  ought  to  be. 

Call  Mrs.  Mince. 

Mr  Bar.  Hatfel.  Pray  wherein  has  Sarah  Walker 

faid  any  Thing  chat  is  falfe  1 

Mr  Cowper.  In  this  ;  I  ask'd  her  when  fhe  gave 
Evidence,  Whether  file  went  out  to  fee  for  hei- 
Miilrefsall  that  Night,  and  whether  her  Miitrefs 
did  not  ufe  to  ftay  out  a-Nights,  and  whether  fhe 
her  felf  had  not  ufed  to  fay  fo :  If  your  Lordfhip 
pleafes  to  remember,  (he  faid  No.  Pray,  Mrs  M/zzce, 
what  have  yoiT  heard  Mrs  St  ut's  Maid  fay  con- 
cerning her  Miftrtfs,  particularly  as  to  her  flay- 
ing out  all  Night  ? 

Mrs  ^i/nce.  She  hach  faid,  That  her  Miflrefs 
did  not  \o\Q  to  keep  Company  with  Quakers ;  and, 
that  fhe  paid  for  her  own  Board  and  her  Maid's; 
and,  that  when  Ihe  entertain  d  any  body,  'twas  at 
her  own  charge.  And  Ihe  hath  faid,  that  ^rs  Stout 
ufed  to  ask,  Who  is  with  you,  Child  .^  and  fhe 
would  not  ^eil  her;  and,  that  fhe  did  entertain  her 
Friends  in  the  Summer  houfe  now  and  then  with 
a  Bottle  of  Wine;  and  when  her  Mother  ask'd 
who  was  there,  her  Milbefs  would  fay,  Bring  it 
in  here,  I  fuppofe  there  is  none  but  Friends  :  And 
after  the  Company  was  gone,  fhe  us'd  to  make 
her  Mother  believe  that  fhe  went  to  Bed,  but  fhe 
us'd  to  go  out  and  take  the  Key  with  her,  and 
fometimes  fhe  would  go  out  at  the  Window;  and 
fhe  faid  particularly,  One  time  fhe  went  out  at 
the  Garden  Wi:  dow,  when  the  Garden  Door 
was  lock  d,  and,  that  fhe  bid  her  not  fit  up  for 
her,  for  fhe  would  not  come  in  at  any  Time. 

Mr  Bar.  Hatfel.  Did  ever  Sarah  IValker  tell  you 
that  Mrs  Stout  flaid  out  all  Night  ? 

Mrs  Mince.  She  hath  faid.  She  could  not  tell 
what  Time  fhe  came  in,  for  (he  went  to  Bed. 

yir  Coviper.  Now,  if  your  Lordfhip  pleafe,Iwill 
prove  to  you,  if  it  may  be  thought  material,  that 
Gurrey,  at  whofe  Houfe  thefe  Gentlemen  lodg'd, 
Vot   V. 
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fiiould  fay.  That  if  I  had  vifited  Mrs  Stout  none  of 
all  this  had  been  (upon  fo  little  an  Omiffion  it  feems 
did  this  Profecution  depend.)  To  which  I  give  this 
Anfwer,  my  Lord;  1  neverdidoncego  to  vifuher 
in  my  Life,  fhe  knows  it.  Now,  for  a  Man  offi- 
cioufly  to  make  a  new  Vilit  in  taa  Time,  of  tne 
AlTizes,  one  engag'd  in  Bulinefs  as  I  was,  and  e- 
fpeciaily  upon  fo  melancholy  an  Occafion,  I  fay,  for 
me  to  go  officioully  to  fee  a  Woman  I  never  had 
the  ieaif  Knowledge  of,  would  have  been  thought 
more  flrange  (and  juflly  might  have  been  fo)  than 
the  Omiffion  of  that  Ceremony.  For  my  Part,  I 
cannot  conceive  what  Mr  Gz«Tf>' could  mean,  this 
being  the  Cafe,  by  faying,  That  if  I  had  vilited 
Mrs  Stouty  nothing  of  this  had  happen'd 

Mr  Bar.  Hatfel  Mr  Covjptr,  he  is  not  the  Pro- 
fecutor,  I  think  'tis  no  matter  vhac  he  faid. 

Mr  Cowper.  1  take  it,  my  Lord,  w  ith  humble 
Submiffion,  'tis  material  as  he  is  a  principal  Wit- 
nefs againfl  thefe  Gentlemen,  and  the  rather,  for 
that  he  now  pretends,  that  what  he  did  was  out 
of  Confcience  My  Lord,  I  have  only  one  Thing 
more  to  fay,  I  know  not  whether 'twill  be  requi- 
fite  tor  me,  or  no,  to  give  fome  Account  of  my 
felf.     Sir  William  Afomfl,  if  ycu  pleafe. 

Sir  Waiiam  Ajlmrft.  My  Lord,  if  I  had  not  had 
a  good  Opinion  of  this  Gentleman,  1  had  not 
come  on  purpofe  to  hear  this  Caufe,  which  has 
made  (o  great  a  Noile  all  England  over. 

Mr  Bar.  Hatfel  But  what  do  you  fay  as  to 
Mr  Coivper's  Reputation,  for  which  you  are  calfd  ? 
Sir  Wiliiam  Aft>urjl.  I  always  thought  Mr  Co-oj- 
per  to  be  a  Gentleman  of  fingular  Humanity  and 
Integrity  ;  he  is  an  Officer  in  London,  and  as  to 
his  Management  of  his  Office,  1  think  no  Man 
ever  perform 'd  it  better,  or  has  a  better  Reputa- 
tion in  the  Place  where  he  lives. 

Sir  "Thomai Lane.  My  Lord,  I  cams  hither  on 
purpofe  to  own  this  Gentleman,  and  indeed  hede- 
ferves  to  be  own'd  by  his  Friends,  and  thofe  that 
know  him  ;  hisCharaiSer  is  altogether  untainted 
with  us,  he  has  gain  d  a  good  Reputation  in  the  Bu- 
finefs wherein  he  is  concerned,  he  has  behav'dhim- 
felf  in  his  Office  which  he  holdsof  the  City  of  Z.t/K« 
don  very  honeflly  and  well;  1  never  knew  him  difoo- 
verany  ill  Nature  in  his  Temper;  I  think  he  can't 
be  fufpefted  of  this  or  any  other  Act  of  Barbarity. 

Mr  Covjper.  My  Lord,  in  the  next  place  I  would 
call  Mr  Cox,  who  has  the  Honour  to  ferve  in  Par- 
liament for  the  Borough  oi  Soiahzvark,  and  has  been 
my  near  Neighbour  thefe  8  or  p  Years.  If  you. 
pleafe,  Mr  Cox,  give  an  Account  what  Reputa- 
tion and  Charafter  I  have  in  that  Place. 

Mr  Cox.  My  Lord,  I  liva  in  Sout/nvark,  where 
Mr  Coviperlives ;  I  have  liv'd  by  him  eight  or  nine 
Years ;  I  know  him  to  be  a  Perfon  of  Integrity 
and  Worth,  all  the  Neighbours  court  his  Company. 
I  take  him  to  have  as  much  Honour  and  Honefly 
as  any  Gentleman  whatfoever  ;  and,  of  all  Men 
that  I  know,  he  would  be  the  laft  Man  that  I 
fhould  fufpeft  of  fuch  a  Faft  as  this  is  :  I  believe 
nothing  in  the  World  could  move  him  to  enter- 
tain the  leaft  Thought  of  fo  foul  an  A6t. 

Mr  Cowper.  Mr  'Thurnpfon,  I  delire  you  would  be 
pleas'd  togivean  Account  of  what  youknowof  me. 
Mr  "Tlmnpfon.  If  you  pleafe,  my  Lord,  the  firfl 
Acquaintance  I  had  with  Mr  Cowper  was  in  our 
Childhood,  I  had  the  Honour  to  go  to  Weftminflet 
School  with  him;  I  did  not  renew  my  Acquain- 
tance with  him  till  about  five  Years  ago;  fince  that 
Time  I  have  bee^  often  with  him,  and  have  feveral 
Gg  a  Time? 
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Times  had  occafion  to  ask  his  Advice  in  Matters 
relating  to  his  Profeflion  ;  and  I  think  no  Man 
more  faithful  in  the  Service  of  his  Client  than  he 
is,  and  1  am  fure  he  is  very  deferving  of  the  E- 
fteem  of  any  Man,  and  I  believe  he  never  enter- 
tain'd  a  Thought  of  fo  foul  and  barbarous  a  Fad 
as  this,  of  which  he  is  accufed. 

Mr  Bar.  Hatfel.    Mr  Mvfon,  you  have  heard  the 
Evidence,  Avhat  do  you  lay  to  it  ? 

Mr  Marfun.   My  Lord,  our  Bufmefs  at  Hertford 
was  this:  Mr  E/iii Sttiens  and  I  went  down, he  is 
Clerk  of  the  Papers  of  the  King's  Bench,  and  Mr  Ro- 
gers isSteward  of  the  Kings  Bench,  and  it  was  their 
Duty  to  wait  upon  my  Lord  Chief  Juftice,  w  ith  the 
Marflial  of  the  Kings  Bench,  out  of  Town;  and  on 
iWoWrt>  Morning  we  went  to  my  Lord  Chief  Ju- 
flice's  Houfe  in  Lincolns-Inn  F/V/i(,  as  "vve  ufed  to  do, 
and  there  fet  out  ;  but  1,  bung  an  Attorney  of  the 
Borough  Court,  could  not  with  any  Convenience 
go  farther  with  them  than  to  a  Place  which  I  think 
is  call'd  King/land,  and  therefore  I  return'd  to  my 
Bufmefs  inSouthwJrk,\vherc  I  attended  the  Court, 
as  was  cuftomary  and  neceflary  for  me  to  do,  and 
fet  forth  from  thence  at  paft  Four  in  the  Atter- 
noon :  By  the  way,  as  I  remember,  about  IValtham- 
Crofs,  I  met  one  Mr //^z«ii,  a  Clergyman  of  my  Ac- 
quaintance, who  had  been  likewife  to  attend  my 
Lord  Chief  Juftice  to  Hertford,  and  was  returning 
from  thence;  with  feme  Perfuafion  I  prevail'dwith 
him  to  go  back  again  with  me  zoHertford,  telling 
him,  I  did  not  know  the  Way;  and  we  gallop'd 
every  ftep  of  it,  becaufe  Night  was  coming  on,  it 
was  about  Eight  a-Clock  when  we  came  in.  Mr 
Hanks  and  I  found  the  Marlhal,  Mr  Stevens,  Mr  Ko- 
gers,  Mr  Rutkin,  and  others  of  the  Marlhal  s  Ac- 
quaintance, at  the  Coffeehoufe;  and  truly, when  I 
came  in,  I  might,  for  ought  I  know,  be  in  a  Sweat 
with  riding  fo  hard  as  we  did,  but  even  then  I  was 
not  in  fuch  a  Sweat  as  theWitnefs  would  have  it. 
My  Lord,  we  went  from  thence  toxhe  Glove  and 
Dolphin,  and  ftay'd  there  till  about  Eleven  aClock. 
Mr  Rogers  and  I  had  a  Difpute  who    fhould  lie 
with  Mr  Stevens  at  tiie  now  Witnefs  Mr  Gurre/s  ,at 
laft  'twas  agreed  between  us  to  go  zoGurre/s  to  fee 
what  Convenience  he  could  mike  for  us,  and  to 
drink  aGlafsofWine  at  our  Lodging;  butafcer- 
vvards  it  came  in  Mr  Rutkin'sHecid  that  he  was  to 
lie  with  the  Marflial,  and  for  that  reafon,he  faid, 
he  would  go  back  again  ;  and  accordingly  he  went, 
and  Mr  Hanks  with  him,  after  they  had  feen  us  into 
our  Lodgings,    and  Mr  Stevens,  Mr  Rogers,  and  I, 
drank  three  Bottles  of  W  ine  together,  Mr  Gurrey 
our  Landlord  was  fent  to  fetch  it  ;  and  afterwards 
in  jocular  Converfation  I  believe  Mr  i'/tWKJ  might 
ask  MrGurreyiihe  knew  one  Mrs  SarabStout;  and 
the  Reafon  why  he  ask'd  that  Queftion  our  Wit- 
nefs will  explain  .  I  believe  he  might  likewife  ask, 
what  fort  of  Woman  flie  was;  and  pofllbly  I  might 
fay  the  Words,  My  Friend  may  be  in  with  her,  tho'  I 
remember  not  I  did  fay  anything  like  it,  but  I  fay 
there  is  a  Pofllbility  I  might,  becaufe  I  had  heard 
(he  had  deny'd  Mr  MarP^all's  Suit,  and  that  might 
induce  me  to  fay,  My  Friend  may  be  in  with  her,  for 
all  that  I  remember.  I.  confefs  Mr  Rngers  ask'd  me 
what  Money  I  had  got  that  Day,  meaning  at  the 
Borough  Court,  I  anfwer'd,  Fifty  Shillings;  faith 
he,  We  have  been  here  a  fpending  our  Money,  I 
think  you  ought  to  treat  us,  or  to  that  purpofe. 
As  for  the  Bundle  mention'd,!  had  no  fuch,  except 
a  pair  of  Sleeves  and  a  Neckcloth.  As  to  the  Evi- 
dence which  goes  to  Words  fpoken,  the  Witnefles 


have  fruitful  Liventioris ;  and  as  they  have  wrefl:- 
ed  and  improv'd  the  Iiiftances  1  have  been  parti- 
cular in,  fo  have  they  the  reft, or  oiherwife  iorg'd 
them  out  of  their  own  Heads. 

Mr  Bar.  Hatjel.  Mr  Rogers,  what  do  you  fay  to  it  ? 
Mr  Rogers.  We  came  down  wirh  the  Mardial 
ofthe  King's  Bench,  it  rain'd  every  itep  of  the  way, 
fo  that  my  Spatterdafliers  and  Shoes  w  ere  fain  to 
be  dry'd  ;  and  it  raining  fo  hard,  we  did  not 
think  Mr  Marjon  w^ould  have  come  that  Day,  and 
therefore  we  provided  but  one  Bed,  tho  otherwife 
we  fhould  have  provided  two,  and  were  to  give  a 
Crown  for  our  Night's  Lodging.  We  went  from 
the  Coftee-houfe  to  the  Ta\ern,  as  Mr  71/./;/ ;^  lias 
faid,  and  from  the  Tavern  tiic  next  Way  to  our 
Lodging,  where  there  was  fome  merry  and  open 
Difcourfe  of  this  Gentkwoman,  but  I  never  faw 
her  in  my  Life,  nor  heard  of  her  Name  before  fhe 
was  mention'd  there. 

Mr  Stevens.  We  never  ftirr'd  from  one  another, 
but  went  along  w ith  the  Marflial  of  the  Kings 
Bench,  to  accompany  my  Lord  Chief  Juftice  out 
of  Town,  as  is  ufual 

Mr  Bar.  Hatfel.  I  thought  it  had  been  ufual  for 
him  to  go  but  half  the  Way  with  my  Lord  Chief 
Juftice. 

Mr  Rogers.  They  generally  return  back  after 
they  have  gone  half  the  Way,  but  fome  of  the 
head  Officers  go  throughout. 

Mr  Stevens.  'Twas  the  firft  Circuit  after  the 
Marflial  came  into  his  Office,  and  that's  the  Rea- 
fon the  Marlhal  went  the  whole  Way. 

Mr  Bar.  Hatfel.  Did  not  you  talk  of  her  Court- 
ing-days  being  over  ? 

Prifoners.  Not  one  Word  of  it ;  we  abfolutely  de- 
ny it. 

Mr  Stevens.    I  never  faw  her. 

Mr  Jones.    Mr  Marfon,  did  you  ride  in  Boots  ? 

Mr  Marfon.    Yes. 

Mr  fones-     How  came  your  Shoes  to  be  wet  ? 

Mr  Marfon.     I  had  none. 

Call  Mr  Heath,  Mr  Hunt,  and  Mr  Fcfter. 

Mr  Marfon.  Mv  Hunt,  will  you  plea  fe  to  ac- 
quaint my  Lord  and  the  Jury  with  what  Difcourfe 
we  hid  on  Sunday  Night  before  the  Allizes,  at 
the  Old  Devil  T'dvern  at  T'ewple-bar. 

Mr  Hunt.  OnSunday  Night  I  happen'd  to  be  iti 
Company  w  ith  Mr  Marfun  and  three  or  four  more 
of  Clifford's  Inn,  and  there  was  a  Difcourfe  of  the 
Marfhafs  attending  my  Lord  Chief  Juftice  out  ot 
Town  to  Hertford,  and  Mr  Marfn  faid,  It  may  be 
the  Marflial  may  require  my  waiting  upon  Imt  too ;  and 
the  whole  Company  being  known  to  Mr  Mar flmily 
and  there  being  aDifcourfe  of  Mr 71/;  j^/7//'s  court- 
ing of  Mrs  Stmt,  faith  one  of  theCompany,  Ijyu 
do  go  to  Hertford,  pray  enquire  after  Mr  Marfliall'f 
Miflref,  and  bring  Hi  an  Account  of  her. 

Mr  Jones.    Who  was  in  Company  ? 

Mr  Hunt.  There  was  Mr  Heath,  Mr  Fi^Jler,  Mc 
Marfon,  Mr  Stevens,  Mr  Bevor,  and  Mr  Ma, jhall. 

Mr  Marfon.  Now  'tw  as  this  Difcourfe  that  gave 
us  Occafion  to  talk  of  this  Woman  at  Gurrey  s 
Houfe,  w hich  we  did  openly  and  harmlelly.  Mr 
Fcfter,  do  you  remember  any  Thing  of  our  talk- 
ing of  this  Gentlewoman  on  Sunday  Night  ? 

Mr  Fofter.  Yes:  land  they  were  talkmg,  that 
they  fliould  go  to  Hertford  the  next  Day,  to  wait 
on  the  Marflial,  in  compliment  to  my  Lord  Chief 
Juftice,  and  go  as  far  as  Hertford  ;  and  there  be- 
ing a  Report,  that  Mr  MarfiaS  courted  this  Wo- 
man, 
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man,  we  put  k  in  a  jefting  way,  Pray  enquire  af- 
ter Mr  MarfhallV  Mlftrefs,  how  the  Match  goes  on  ; 
fjy  there  wcu  fame  IVagers  between  him  and  the  Com- 
fiany,  who  fhould  be  married firfi :  And  fo,  in  a  jocu- 
lar way,  it  went  about,  and  Mr  Marfan  or  Mr  Ste- 
vens faid,  I'hey  would  do  their  Endeavour,  and  they 
would  enquire  after  the  Lady,  and  give  cu  good  an  Ac- 
count of  her  cu  they  could. 

Mr  Stevens.    If  you  pleafe,  my  Lord,   we  will 
call  another  to  this  Purpofe. 

Mr  Bar.  Hatfel.    No,  I  think  you  need  not,  for 
it  feems  not  material. 


for  Murder. 
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"Then  Mr  Hanks  wcu  call'd- 

Mr  Hanks.    I  came  as  far  as  Wahhains  Crofs  to 
wait  upon  my  Lord  Chief  Juftice;   I  ftay'd  there 
till  about  Four  or  Five  a-Clock,  and  then  fetouc 
for  London  ;  and  I  met  with  Mr  Marfan,  who  im- 
pormn'd  me  to  go  back  with  him  to  Hertford, and 
accordingly  I  did  fo,  and  we  came  in  about  Se- 
ven or  Eight  at  Nignt,  and  we  enquir'd  after  the 
Marfhal  of  the  King's  Bench,  and  where  he  had  fet 
up  his  Horfes,  and  we  found  him  in  the  Coffee- 
houfe  juft  by  the  Court,  and  we  went  and  fet  up 
our  Horfes,  and  came  again  to  him  ;  from  thence 
we  went  to  the  Glove  and  Dolphin  Tavern  ;  thel'e 
three  Gentlemen  and  the  Marfhal,and  one  Mr  Rut- 
kin  came  afterwards  to  us,  and  we  ftay  d  till  about 
Eleven  at  the  Givve  and  Dolphin. 

Mr  Marfan.  Do  you  remember  how  we  rid  ? 
Mr  Hanks.  Yes,  very  hard. 
Mr  BsLV.  Hatfel.    What  Time  did  you  come  in 
to  the  Tavern  ? 

Mr  Hanks.   Betw^een  Seven  and  Eight,  as  I  re- 
member. 

Mr  Bar.  Hatfel.  And  did  you  ftay  there  till  paft 
Eleven  ? 

Mr  Hanks.  Till  about  Eleven,  little  more  or 
lefs;  we  went  away  together  in  order  to  drink  a 
Glafs  of  Wine  with  them  at  their  Lodging,  but 
Mr  ^K?/^/?zconfidering  that  he  was  to  drink  a  Glafs 
ot  Wine,  and  lie  with  the  Marfhal,  thought  it 
would  difturb  the  Marfhal;  So,  faith  he,  Iwillnot 
go  in  ;  but  we  faw  them  go  into  their  Lodgings, 
and  return  d  to  the  Bull,  where  ve  eat  Part  of  a 
Fowl,  and  I  was  never  out  of  Mr  Marfons  Com- 
pany all  that  Time. 

Mr  Marfan.  When  you  took  your  leave  of  me, 
don  t  you  remember  that  the  Door  was  clap'd  to  ? 
Mr  Hanks.  I  can't  remember  that. 
Mr  Marfan.  MrGimey  faith,  I  never  went  out 
after  I  came  home.  Mr  Rutkin,  pray  give  an  Ac- 
count to  my  Lord,  and  the  Gentlemen  ol  the  jury, 
of  what  you  know  of  my  coming  to  Hertford. 

Mr  Rutkin.  My  Lord,  I  came  to  wait  on  the 
Marfhal  of  the  King's  Bench  to  Hertford,  and  when 
we  were  come  to  Hertford  we  put  up  our  Horfes  at 
the  Bull,  and  made  our  felves  a  little  clean ;  we 
went  to  Church,  and  dined  at  the  Bull  and  then 
we  walk'd  in  and  about  the  Court,  and  diverted 
our  felves  till  about  Seven  a-Clock;  and  between 
Seven  and  Eight  a-Clock  came  Mr  Marfan  and 
Dr  Hanks  to  Town,  and  then  we  agreed  to  go  to 
the  Dolphin  and  Glove  to  drink  a  Glafs  of  Wine  : 
The  Marlhal  went  to  fee  an  ancient  Gentleman, 
and  we  went  to  the  Dolphin  and  Glove,  and  flay'd 
there  till  paft  Ten  a  Clock,  and  after  the  Reckon- 
ing was  paid  we  went  with  them  to  their  Lodg- 
ing, with  a  Defign  to  take  a  Glafs  of  Wine;  but 
then  I  confiderd  I  was  to  lie  with  the  Marfhal, 
and  for  that  reafon  I  refolv'd  not  to  go  in,  buc 


came  away,  and  went  to  the  Bull-hn  and  drank 
Partofa  Pint  of  Wine,  and  afterwards  went  to 
the  next  Door  to  the  Bull- Inn,  where  I  Jay  with 
the  Marfhal. 

Mr  Jones     What  Time  did  the  Gentlemen  go 
to  their  Lodging  ?  ^ 

Mr  Rutkin.  I  am  not  poiltive  as  to  That  but  I 
believe   twas  about  Eleven  a-Clock.  ' 

Mr  Marfn.  If  your  Lordfhip  pleafes,  now  I'll 
call  fome  Perfons  to  give  an  Account  of  me 
Mr  Cax. 

Mr  Cox.    I  have  known  Mr  M.7rfon  a  long  time 
and  had  always  a  good  Opinion  of  him  ;  I  don't 
believe  5000  /.  would  tempt  him  to  do  fuch  a  Fad 
Mr  Marfan.    Captain  mfe,  I  defire  you  would 
pleale  to  Ipeak  what  you  know  of  me. 

Mr Cowper.  My  Lord,  becaufe  thefe  Gentlemen 
are  Strangers  in  the  Country,  I  think,  ii  in  taking 
an  Account  of  any  Evidence  for  my  kii  there  is 
any  Thing  occurs  to  me  that  they  may  have  a  juft 
Advantage  of,  I  think  I  ought  not  to  conceal  it, 
for  J  am  as  much  concern 'd  to  iu^iidQ  their  Inno- 
cence as  my  own.     The  principal  Witnefs  againfl 
them  Js  one  Gurrey  ;  and  I  will  prove  to  you,  that 
fince  he  appear'd  in  this  Court,  and  gave  his  Evi- 
dence, he  w  ent  out  in  a  triumphant  manner,  and 
boafted,  That  he,  by  his  Management,  had  done 
moreagainft  rhefe  Gentlemen  than  all  the  Profecu- 
tor  s  Wicnefles  could  do  befides.     To  add  to  Thar 
I  have  another  Piece  of  Evidence  that  I  have  been 
juft  •  cquainted  with  :  My  Lord,  'tis  the  Widow 
Davii,^  Gurrey's  Wife's  Sifter,  that  I  would  call. 

Major  Lane.  My  Lord,  I  have  known  Mr.  Mar- 
fan ever  fince  he  was  two  Years  old,  and  never  faw 
him  but  a  civiJiz'd  Man  in  my  Lifej  he  was  well 
bred  up  among  us,  and  I  never  faw  him  given  to 
Debauchery  in  all  my  Life. 

Mr  Bar.  Hatfel.    Where  do  you  live? 
Major  Lane.    In  Southwark,  my  Lord. 
Mr  Bar. Hatfel.   Well,  what  do  you  fay,  Mrs 
Davis  ? 

Mrs  Davis.  I^  came  to  the  Houfe  where  thefe 
Gentlemen  lodg'd;  I  was  in  about  half  an  Hour, 
and  my  Sifter  ask'd  me  to  air  two  or  three  pair 
of  Sheets  :  When  I  had  air'd  the  Sheets,  fhe  ask'd 
me  to  go  up  and  help  to  lay  them  on;  and,before 
1  had  laid  them  on,  thefe  Gentlemen  came  into 
th-  Room. 

Mr  Bar.  Hatfel.  What  Hour  ? 
M  rs  Davii.  By  the  Time  of  my  going  out  again; 
I  belie\e  it  might  be  about  Ten, or  fomething  bet- 
ter, and  they  drank  three  Quarts  of  Wine,  and 
they  had  fome  Bread  and  Butter  and  Cheefe  car- 
ried jp,  and  fo  they  went  to  Bed;  and  after  my 
Brother  went  to  fetch  Mr  Gape,  that  Jay  at  his 
Hdufe,  from  Hvckleys. 

Mr  Cowper.    I  only  beg  Leave  to  obferve,  that 
Gurrey  deny'd  that  he  went  for  him. 

Mr  Bar.  Hatfl.  Ay;  but  this  fignifies  very  lit- 
tle, whether  it  be  true  or  falfe. 

Mrs  Davii  The  next  Day  after,  thefe  Gentle- 
men were  about  the  Town  ;  and  fhe  faid.  She  did 
believe  they  were  come  to  clear  a  young  Man  (a 
Miniftefs  Sonji  that  wa;.  try'd  at  the  Bar  for  rob- 
bing the  Mail  :  I  ask'd  why  fhe  thought  fo;  fhe 
faid.  She  was  fure  of  it  :  And  I  ask'd  her,  hdw 
fhe  could  be  fure  of  it,  when  fhe  was  never  told 
fo  ;  Why,  faid  I,  do  they  accufe  thefe  Gentlemen  ? 
They  ought  rather  to  take  up  the  Gentleman  that 
was  with  Mrs  Stout's  Maid  ;  and  fhe  faid.  If  they 
took  up  Mrs  Stoids  Maid,  they  lllould  h^ve  never  a 
Wicnefs.  Mr 
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Mr  Bar.  Hatfel.  Who  ^vas  That  that  was  talk- 
ing with  Mrs  Stunt's  Maid  ? 

MxsDavis.  I  don't  know,  but  fhe  faid  fhedid 
not  like  their  Aftions ;  and  therefore  ilie  ought 
to  have  been  examined  who  fhe  was  with. 

Capt.  Wife.  I  have  known  Mr  Mirfon  feveral 
Years,  and  he  is  a  Perfon  of  as  hiir  Reputation 
as  any  in  the  Borough. 

Mr  Reading.  I  have  been  acquainted  with  Mr 
Marfon  Tweaty  Years,  he  lives  near  the  Houfe 
where  I  now  do  :  He  has  a  general  good  Cha- 
rafter  among  his  Neighbours,  for  a  fair  Man  in 
his  Praftice.^n  honeit  Man,  and  a  Man  of  good 
Converfation. 

Mr  Bar.  Hatfel  Well,  Mr  Sttvens,  What  do 
you  fay  ? 

Mr  Stevens.  I  defireSir  Robert  Aiiflin  to  give  an 
Account  of  me. 

Sir  Robert  Aujlin.  I  have  known  Mr  Stevens  ma- 
ny Years;  his  Brother  is  Captain  in  a  neighbour- 
ing Country  ;  he  is  reckon'd  not  only  an  honeft 
Man  in  his  Praftice,  but  has  the  general  Charafter 
of  agood-natur  d  Man,  and  he  is  fo  far  trom  be- 
ing a  Perfoa  likely  to  do  fuch  an  Aftion,  that, for 
a  younger  Brother,  he  was  very  well  provided 
for  ;  his  Father  left  him  a  Thoufmd  Pounds, 
and  he  is  Clerk  of  the  Papers,  which  is  reputed 
worth  a  Hundred  Pounds  a  Year,  and  is  in  good 
Praftice  befides. 

Juryman  I  have  known  him  feveral  Years^  and 
he  has  the  fame  Reputation  Sir  Robert  has  given 

him. 

Sir  'John  Shaw.  1  know  Mr  Stevens.,  and  his  Bro- 
ther Captain  Stevens :  As  to  this  Gentleman,  he 
hath  always  behav'd  himfelf  well  in  our  Coun- 
try, and  hath  the  Character  of  an  honeft  Gentle- 
man. 

Mr  Evans.  I  have  known  him  for  thefe  eight 
Years,  and  to  be  a  very  civil  Perfon,  and  well  edu- 
cated, and  never  heard  bur  a  good  Character  of 
him  :  I  have  alfo  known  Mr  Marfon  thefe  Ten 
Years,  and  never  faw  any  111  by  him,  and  do  be- 
lieve, that  he  or  the  other  would  not  have  done 
fuch  an  ill  Thing  to  have  gain'd  this  Country. 

Mr  Menlove.  My  Lord,  Mr  Stevens  was  my 
Clerk,  and  he  behav'd  himfelf  very  honeftlywith 
me.  And  fuice  That,  I  have  kept  a  Correfpon- 
dence  with  him,  and  I  believe  he  would  not  do 
fuch  a  Thing  for  all  the  World. 

Mr  Bar.  Hatfel.  Call  fomebody  to  fpeak  for 
Mr  Rogers,   if  there  be  any. 

Mr  Evans.  My  Lord,  Mr  Rogers  hath  a  general 
Character  in  Southwark,  for  a  very  honeft  Man. 

Mr  Rogers.  Pray  Call  Mr  L)goe.  Sir,  pleafe  to 
give  my  Lord  and  the  Court  an  Account  what 
you  know  of  me. 

Mr  Lygoe.  My  Lord,  I  have  knowai  all  the  three 
Gentlemen  at  the  Bar,  but  particularly  Mr  Rogers 
and  Mr  Stevens,  from  their  Infancy.  I  have  em- 
ploy'd  them  both  in  Bufinefs  feveral  times,  and 
always  found  them  fair  Praftifers  ;  and  believe 
neither  of  them  would  be  guilty  of  doing  an  ill 

Ad. 

Mr  Rogers.  Call  Mr  Ihiirlby.  Sir,  Pray  give  the 
Court  an  Account  how  I  behaved  my  fclf  in  your 
Service. 

Mr  Bar.  Hatfel  Come  Mr  llmlhy.  What  do 
you  fay  of  Mr  Rogers  ? 

Mr  "Thurlby.  My  Lord,  Mr  Rogers  lived  with  me 
about  eight  Years,  in  which  Time  I  frequently 
trufted  him  with  very  great  Sums  of  Money,  I 


ever  found  him  juft  and  faithful,  and  cin'c  be 
lieve,  that  any  Money  could  tempt  him  to  do  an 
Act  of  this  Kind. 

Mr  Jones.  My  Lord,  we  infift  upon  it.  That 
Mr  Cowper  hath  gi\'cn  a  different  Hvider:ce  now 
from  what  he  did  before  the  Coroner ;  for  there 
he  faid  he  never  knew  any  Diftradion  or  Love-hr, 
or  other  Occaiionfhe  had  to  put  her  upon  this  ex- 
travagant Adion.  Now,  here  he  comes,  ar.d 
would  have  the  whole  Scheme  turn'd  upon  a  Lo\c- 
fit.     Call  John  Mafon  (ivho  vjas  Sworn.) 

Mr  Bar.  Hatfel.  What  do  you  fiy.  Sir,  to  this 
Matter  ? 

Mr  Stout.  When  Mr  Cowper  was  examined  before 
the  Coroner,  he  was  ask'd,  if  he  knew  any  Rea- 
fon  why  fhe  fhould  do  fuch  a  Thing  ?  and  he  faid. 
She  was  a  very  modeft  Woman,  and  he  knevv  no 
Caufe  why  fhe  fhould  do  fuch  a  Thing  as  this. 
John  Mafon,  Was  you  by  when  Mr  Cowper  gave 
Evidence  before  the  Coroner. 

Mafon  Yes. 

Mr  Jones.  What  did  he  fay  ? 

Mafon.  He  faid  he  did  not  know  any  Thing 
was  the  Caufe  of  it,  but  fhe  was  a  very  mouelt 
Perfon. 

Mr  Jones.  Was  he  upon  his  Oath  ? 

Mafon.  Yes,  he  was. 

Mr  Bar.  Hatfl.  When  did  he  fay  this? 

Mafon.  It  was  the  lame  Day  fhe  was  found. 

Mr  Jones.  Did  they  ask  him  any  Queftion,  if  he 
knew  any  Perfon  that  fhe  was  in  Love  wich  ? 

Mafon.  He  faid  he  knew  but  of  one,  and  his 
Name  was  Marfl)aU,  and  Mr  Mavfjall  told  him. 
That  he  was  always  repulfed  by  her, 

Mr  Stout.  I  defire  John  Archer  may  be  asked  the 
fame  Queftion,  {wba  was  Stcorn.) 

Mr  Jones.  Was  you  prelenc  with  the  Coroner'^ 
Inqueft  ? 

J.  Archer.  Yes. 

Mr  Jones.  Was  Mr  Cowper  examined  by  them  ? 

J.  Archer.  Yes,  he  was. 

Mr  Jones.  What  did  he  fay  concerning  Mrs 
Stetit  then  ? 

J.  Archer.  Tliey  ask'd  him,  If  he  knew  any  Oc- 
caiion  for  Mrs  Stouts  Death .^  and  he  faid.  He 
knew  nothing  of  it,  or  of  any  Letters. 

Mr  Coivper.  Then  1  muft  call  over  the  whole 
Coroner's  Inqueft  to  prove  the  contrary. 

Mr  Bar.  Hatfel.  Did  they  ask  him  concerning 
any  Letters  ? 

J.  Archer.  They  ask'd  him,  if  he  knew  of  any 
Thing  that  might  be  the  Occafion  of  her  Death. 

Mr  Bar.  Hatfel.  I  ask  you  again,  If  they  ask'd 
him  if  he  knew  of  any  Letters. 

J.  Archer.  My  Lord,  I  don't  remember  That. 

Mr  Stout.  J  would  have  called  fome  of  the  Co- 
roner's Inqueft,  but  I  was  ftop'd  in  it. 

Juryman.  We  have  taken  Minutes  of  what  has 
pafs'd  :  If  your  Lordfliip  pleafe,  we  will  with- 
draw. 

Mr  Bar.  Hatfel.  They  muft  make  an  End  Hrft. 

Mr  Jones.  If  your  Lordfhip  pleafe,  we  will  call 
one  Witnefs  to  falfify  one  Piece  of  their  Evi- 
dence, and  that  is  one  Widow  Larkin,  (whu  was 
Sworn.) 

Mr  Jones.  Do  you  remember  one  Mr  Ruthin 
being  at  your  Houfe? 

Larkin.  Yes. 

Mr  Jones.  At  what  Time  did  he  come  in  ? 

Larkin.  Between  Nine  and  Ten  of  the  Cloclc. 

Mr  Jones.  Was  theMarfhal  tljen  ig  the  Houfe? 
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hear  an  Hour  after. 

Mr  jc«w.     Did  not  he  go  out  afterwards  ? 

Lnrkin.   Not  that  I  know  cf. 

Mr  Rutkiiis.    I  am  latisfied  it  was  paft  Eleven 
■when  I  came  in. 


Lavkhi.     Noj   the  Marfiial    did  not  come  till     fliall  not  undertake  to  give  you  the  Particulars  of 

their  Evidence,  but  they  tell  you,  She  lay  on  her 
right  Side,    the  one  Arm  up  even  with  the   Sur- 
face of  the  \\  ater,  and  her  Body  under  the  Wa- 
ter, but    fome    of  her  Cloaths  were  above  the 
Water  ;  particularly  one  (ay-;,  the  Ruffles  of  her 
Mr  Bur.  Hdij.L  It  is  h'kely  it  may  be  true  ;  for,     left  Arm  were  above  the  Water.     You  have  heard 
I  believe,  they  did  not  i^eep  very  good  Hours  at     alfo  what  the  Doctors  and  Surgeons  faid  on  the 
that  Time._  one  lide  and  the  other,  concerning  the  Swimming 

Mr  St'Ut.  I  defire  to  call  fomeWitnefles  to  my     and  Sinking  of  dead  Bodies  in  the  Water,  but  I 
Sifter's  Reputation.  can  find  no  Certainty  in  it,  and  I  leave  it  to  your 

'i\ir'jonei.  My  Lord,  they  would  call  Witnefles     Coniideration. 


to  this  Gentlewoman's  Reputation  ;  I  believe  the 
whole  Town  would  atteft  for  That,  thatfhev^as 
a  Woman  of  a  good  Reputation-  Indeed  they 
have  produced  fome  Letters  without  a  Name,  but 
if  thev  infill;  upon  any  thing  againft  her  Reputa- 
tion, we  muft  call  cur  V\'icnelTes. 

MrBar  //.»Jt/.      I    believe    no   body  difputes  

That;  fhs  might  be  a  virtuous  Woman,  and  her     Mouth   and   Noilrils,  only   a  little  Froth  there 


Another  Circumftance  they  build  on,  and  which 
feems  to  be  material,  is,  of  her  Belly  being  lank, 
and,  that  there  was  no  Swelling  ;  whereas,  fay 
they,  when  a  Perfon  is  drown'd,  there  is  a  great 
deal  of  Water  goes  in,  and  makes  the  Belly  to 
fwell,  but  here  was  no  Swelling  that  Morning 
fhe  was  taken  out,  and  no  Water  came  out  of  her 


Briins   might  be  turn'd  by  her  PaiTion,  or  fome 
Didemper. 

Gentlemen  of  the  Jury,  You  have  heard  a  very 
long  Evidence;  I  am  fure  that  you  can't  expect 
that  Ifliouldfum  it  up  fully;  but  I  will  take  No- 
tice cf  iome  Tilings  "-o  you,  that  I  think  are  mcft 
material ,  and  if  I  omit  any  Thing  that  is  mate- 
rial, I  would  defire  Mr  Jones  (that  is  Ccuncel  for 
the  King   and  '^'hCov:pey  to  put  me  in  mind  of  it. 

The  Ii;di(S:ment  ag;  inft:  the  Prifoners  at  the 
Bar  is  for  a  very  great  Crime,  it  is  for  Murder, 
which  i'S  one  of  the  mofl  horrid  of  all  Crimes  : 
You  are  to  confider  firfl  what  Evidence  you  have 

he.-rd   to  prove    it;  and  tho' there  be   no  direct     ter's  going  into  the  Lungs  or' the  7?;urax,  but  ua 
Prv  of-,you  are  to  confider  what  is  Circumftantial.     lefs  you  have  more  Skill  in  Anatomy  than  I,  you 

They  do  begin  \\[t\\  Sarah  IValker,  who  was  won't  be  much  edified  by  it:  I  r.cknowled^e  I 
Mrs  Sarah  Stuns  Miid,  and  Hie  tells  you,  That  never  ffudied  Anatomy,  but  I  perceive  that  the  Do- 
Mr  Coxy/?£r,  when  he  came  to  this  Town  on  Mon-  ftors  do  differ  in  their  Notions  about  thefe  thipfis: 
day  the  1 3  th  of  March  lafl,  came  to  Mrs  Stoin^s  But,  as  to  Matter  of  Fad,  'tis  agreed  to  by  all  the 
Houfe  and  dined  there,  ar.d  went  av.ay  about  Witnefles  for  the  King,  that  her  Body  was  lank 
Four  of  the  Clock  in  the  Afternccn  ;  but  fhe  tells     her  Belly  was  thin,  and  there  was  no  Sio-n  of  anv 


was,  and  her  Belly  was  lank.  But,  fay  they,  on 
the  other  Side,  that  may  very  weil  be;  for,  per- 
haps fhe  might  be  choak'd  immediatel}',  as  foon 
as  fhe  was  in  the  Water;  and,  fay  they,  you 
may  not  wonder  at  Thar,  for  if  fhe  went  to  drown 
her  felf,  fhe  would  endeavour  to  be  choak'd  as 
foon  a^s  Ihe  could  ;  for  thofe  Perfons  that  are 
drown'd  againft  their  ownConfent  do  Avallow  a 
great  deal  of  Water,  but  thc^e  that  drown  them- 
felves  don't  fwallow  much  Water,  for  they  are 
choak  d  immediately  by  the  Water  going  into  the 
Windpipe  ;  that  we  commonly  call  going  the 
wrong  Way.  IMie  D  ictors  and  burgeons'  have 
talk'd  a  great  deal  to  thisPurpofe,and  of  the  Wa- 


you.  That  the  Friday  before  there  came  a  Letter 
from  Mr  Covjper''s  Wife  to  Mrs  Stom,  to  let  her 
kncAv  that  Mr  Cnuper  would  come  and  lodge  at 
their  Houfe  at  Hertford,  at  the  Aflizes;  fo  that 
when  he  came,  flie  thought  that  he  had  intended 
to  have  done  according  to  that  Letter.  She  fiiith. 
That  after  Dinner  Mr  Covjper  went   away,  and 


Water  to  be  in  it.  They  on  the  other"  Side  tell 
you,  That  her  Stays  was  on,  and  iTie  was  ftrait- 
laced,  and  that  might  occafion  her  Belly's  bein^  fo 
fmull,  and  hinder  the  Water  from  going  in. 

Gentlemen,  I  was  very  much  puzzled  in  ray 
Thoughts,  and  was  at  a  lofs  to  rind  out  what 
Inducement  there  could  be  to  draw  in  Mr  Owper, 


came  again  at  Nine  at  Night,  and  there  he  fup-     or  thefe  three  other  Gentlemen,  to  commit  fuch 

a  horrid,  barbarous  Murder.  And,  on  the  other 
hand,  I  could  not  imagine  what  there  fhould  be 
to  induce  this  Gentlew  oman,  a  Perfon  of  a  plen- 
tiful Fortune,  and  a  very  lober  good  Reputation, 
to  deftroy  her  felf. 

Now,  Gentlemen,  I  muft  confefs,  the  Evidence 


ped  ;  he  was  defir'd  fo  to  do,  (and  indeed  had 
been  invi:ed  to  Dinner  alfo  that  Day)  and  fhe 
doth  fiy,  that  after  Supper  there  was  a  Fire  made 
in  his  Chamber  (for  this  young  Gentlewoman, 
Mrs  Stout,  prefs'd  him  to  lie  at  their  Houfe)  and 
fne  crder'd  the  Maid  to  warm  his  Bed,  and  I  be 


lieve,  fiys  (he,  MrCozvpjrhca.vd  her  fay  fo,  for  he  that  the  Defendants  have  given  by  thefe  Letters, 
was  nearer  to  her  than  I  at  that  time,  and  he  doth  if  you  believe  them  to  be  this  Gentlewoman's 
not  deny  but  that  he  heard  it.  She  fays,  that  ac-  Hand-writing,  do  feem  to  fortify  all  that  Mr  Cow-' 
cordingly  fhe  went  up  to  warm  the  Bed,  and  ha-  pe/s  Witnefles  have  faid,  concerning  her  i)eing 
ving  flay 'd  there  a  while,  fhe  heard  the  Door  clap  :  .i>t       •,,        x  ,.„„. 

rnd  when  file  came  down  into  the  Parlour,  where 
flic  had  left  them,  they  were  both  gone,  and  that 
fhe  could  not  tell  what  the  Meaning  of  it  was  ; 
and  they  waited  for  her  all  Night,  old  Mrs  Stout 
and  this  Alaid.and  fae  did  not  come  in  all  Night, 
nor  was  afterwards  feen  alive  ;  but  'MiCoivper 
V.  as  the  laft  Perfon  feen  in  her  Company. 

1  he  other  Witnefles,  that  came  afterwards, 
fpeak  concerning  the  finding  of  the  Body  in  the 
River,  and  tell  you  in   what  Pofture  it  was-.  I 


melancholy :  It  might  be  a  Love-diftraction,  and 
fhe  might  have  been  a  virtuous  Woman  for  all 
that;  tor  it  might  be  a  Diftemper  which  came 
upon  her,  and  turn'd  her  Brains,  and  difcompos'd 
her  Mind,  and  then  no  Wonder  at  her  writing 
thus,  in  a  Manner  different  from  the  Reft  of  tiie 
Aftions  of  her  Life.  Gentlemen,  You  are  to 
confider  and  weigh  the  Evidence,  and  I  will  not 
trouble  you  any  more  about  that  Matter, 

As  to  thefe  three  other  Gentlemen,  that  came 
to  this  Town  at  the  Tinie  of  the  laft  AfTizes, 

what 
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what  there  isagainft  them  you  have  heard :  They 
talk'd  at  their  Lodging  at  a  ftrange  rate,  concer- 
ning this  MrsSarah Stout, (aying,  HerBufmefs  is 
done,  and,  that  there  was  an  End  of  her  Courting- 
days,  and,  that  a  Friend  of  theirs  was  even  with 
her  by  this  Time.  What  you  can  make  of  it. 
That  I  muft  leave  to  you ;  but  they  were  very 
llrange  Expreflions,  and  you  are  to  judge,  Whe- 
ther they  were  fpoken  in  Jeft,  as  they  pretend,  or 
in  Earneft.  There  was  a  Cord  found  in  the 
Room,  and  a  Bundle  feen  there,  but  I  know  not 
what  to  make  of  it.  As  to  Mrs  Stout,  there  was 
no  Sign  of  any  Circle  about  her  Neck,  which,  as 
they  fay,  muft  have  been  if  fhe  had  been  ftrangled. 
Some  Spots  there  were,  but  it  is  faid,  poflibly 
thofe  might  be  occafion'd  by  rubbing  againft 
fome  Piles  or  Stakes  in  the  River.  Truly,  Gen- 
tlemen, thefe  three  Men,  by  their  Talking,  have 
given  great  Caufe  of  Sufpicion  ,•  but  whether 
They,  or  'M.rCowper,are  guilty  or  no,  that  You 
are  to  determine.  I  am  fenfible  I  have  omitted 
many  Things,  but  I  am  a  little  faint,  and  cannot 
repeat  any  more  of  the  Evidence. 


? 


ynry.    We  have  taken  Minutes,  my  Lord. 

Mr  Bar.  Hatfel.  Well  then,  Gentlemen,  go 
together,  and  confider  your  Evidence,  and  I  pray 
God  direfl  you  in  giving  your  Verdid. 

[  'Then  One  ivai  Sivorn  to  keep  the  Jurj,   and,  in 
about  half  an  Hour,  the 'J my  return  d?\ 

CI.  of  An:  Gentlemen,  are  you  all  agreed  In 
your  Verdift  ? 

Omnes.    Yes, 

CI.  of  An:    Who  fhall  fay  for  you  ? 

Omnes.    Foreman. 

Cl.  of  Ayr.  Spencer  Coruper,  hold  up  thy  Hand, 
(which  he  did)  Look  upon  the  Prifoner  :  How  iiiy 
you  ?  Is  he  guilty  of  the  Felony  and  Murder 
whereof  he  ftands  indifted,  ornot  guilty? 

Foreman.    Not  guilty. 

[  In  like  Manner  the  Jury  did  give  their  Vci-diEl^ 
"That  John  Marfon,  Ellis  Stevens,  and  Wil- 
liam Rogers  -were  Not  guilty. } 


The  TRIA  L  of  Mary  Butler  alias  Strickland, 

at  the  Old-Baily,  for  Forging  a  (Bond  of  40000  /.  in  the  Name  of  Sir  Robert 
Clayton,  Oaober  12.  16^9.    1 1  Will.  IIL 


ClofArr. 


RING  Mary  Butler  to  the 
Bar. 

[Accordingly  Jbe  wai  brought^ 


Mary  Butler  aliai  Strickland,  you  jland  IndiSied 
ly  the  Name  of  Mary  Butler  alias  Strickland,  late 
of  London,  M^idow  ;    for  that  you  endeavouring,  and 
malicioujly  intending,  to  deceive  and  opprefs  Sir  Robert 
Clayton,  Knight  and  Alderman  0/ London,  the  Firjl 
Day  0/ December,  in  the  Seventh  Year  of  his  now  Ma- 
jeftys  Reign,   at  London  aforefaid,    in  the  Parif)  of 
St.Mxry  Woolnoth,  in  the  Ward  of  hznghome ,  a 
certain  falfe  Writing,  feal'd  in  Form  of  a  Bond,  bear- 
ing Date  the  Fourteenth  Day  0/ April,  1687,   in  the 
Name  of  the  faid  Sir  Robert  Clayton,  for  the  Pay- 
ment of  the  penal  Sum  of  Forty  Thoufand  Pounds,  to  be 
made  by  the  faid  Sir  Robert  Clayton   to  you  Mary 
Butler  alien  Strickland,    with  Condition  there  under- 
written ;    concerning,  among  other  Things,  the  Payment 
of  Twenty  Thoufand  Pounds,    to  be  made  to  you  Mary 
Butler  alicu  Strickland,  after   the  Death  of  the  faid 
Sir  Robert  Clayton,    by  hii  Heirs,    Executors,  and 
Adminifirators ;    fafely,    knowingly,  unlawfully,   and 
fubtilly  did  make,  counterfeit  and  write,  and  caufe  to  be 
made,  counterfeited,    and  written:  And  further ,  That 
you  Mary  Butler  alien  Strickland,    afterwards,  viz. 
the  Firfi  Day  of  December,  in  the  Seventh  Tear  afore- 
faid, at  London  aforefaid,  in  theParifl)  and  Ward  a- 
forefaid,a  certain  falfe  and  forged  lVriting,feal'd  in  form 
of  a  Bond,  in  the  Name  ef  the  faid  Sir  Robert  Clay- 
ton,/fly  the  Payment  of  the  penal  Sum  of  Forty  Thoufand 


Potmds  by  the  faid  Sir  Robert  Clayton,  to  you 'Mary 
Butler  alicu  Strickland,  with  Condition  under-written, 
concerning,  among  other  Things,  the  Payment  of  Twenty 
Thoufand  Pounds,  to  be  made  to  you  Mary  Butler  ^//aa 
Strickland,  after  the  Death  of  the  faid  Sir  Robert 
Clayton,  by  his  Heirs,  Executors,  or  Adminifirators, 
oi  a  true  Bond  of  the  faid  Sir  Robert  Clayton,  en  if 
really  made  by  him  ;  falfely,fubtilly,  and  deceit  fully,  did 
publifj},  you  Mary  Butler  alias  Strickland  well  know- 
ing the  faid  Meriting  to  be  falfe,  forged,  and  counterfeited, 
and  not  the  Deed  of  the  faid  Sir  Robert  Clayton,  to 
the  great  Damage  of  the  faid  Sir  Robert  Claywn,  to 
the  evil  Example  of  all  others  in  the  like  Cafe,  offending 
agatnfl  the  Peace  of  our  Sovereign  Lord  the  King,  hii 
Crtwn  and  Dignity. 

Cl  of  Arr.  How  fay 'ft  thou,  Mary  Butler  alias 
Strickland,  art  thou  guilty  of  this  Forgery  whereof 
thou  ftand'ft  Indided,  or  not  guilty  ? 

Prifoner,    Not  guilty. 

Cl.  of  Arr.  Prifoner,  look  to  your  Challenges. 
Cryer,  fwear  the  Jury,  which  follow. 

Jury  Sworn. 


William  Clark, 
Williajn  Chrijiopher, 
Thomas  Wharton, 
George  Kimble, 
yames  Church, 
John  Whifiltr, 


George  Ludlam, 
Richard  Kemhle, 
John  Clarke, 
Stephen  Broughtcn, 
Jpfeph  Sheppard, 
Tbomai  IVickham. 


a.  of 


Cl.  of  An:  You  of  the  Jury  that  are  fworn, 
look  upon  the  Prifoner,  and  hearken  to  her 
Caufe.     She  ftands  indicted,  S^'c. 

Mr  Moimtague.  May  it  pleafe  your  Lordlliip, 
and  you  Gentlemen  ot  the  Jury,  this  Indictment 
does  charge  the  Prifoner  at  the  Bar,  Mary  Butle;; 
alias  Strkkland.  with  a  Fraud  and  intended  Cheat. 
It  fets  forth,  That  the  Prifoner  at  the  Bar,  in- 
tended to  cheat  Sir  Robert  Claymi,  did  counter- 
feit a  certain  Writing,  purporting  to  be  the 
Bond  of  Sir  Robert  Clayton  for  Payment  ot  Twen- 
ty Thoufand  Pounds,  and  that  it  was  to  be 
paid  to  the  faid  I^Iary  But/er,  alias  Strickland,  af- 
ter the  Death  of  the  faid  Sir  Robert  Clayton.  Like- 
wife,  that  file  did  publifh  this  Writing  as  Sir 
Robert  Claytons  Deed.  To  this  Indiftment  file 
has  pleaded  not  guilty.  If  we  prove  the  Fact, 
I  do  not  queftion  but  you  will  find  her  guilty, 
that  fhe  may  have  her  due  Punifliment. 

Mr  Serj.  Wright.  My  Lord,  I  am  of  Council  for 
the  King  in  this  Caufe.  You  hear  what  fort  of 
Crime  it  is  that  is  charged  on  the  Prifoner.  It  is 
for  Forging  a  Bond  of  no  lefs  Penalty  than  Forty 
Thouiand  Pounds,  for  the  Payment  of  Twenty 
Thoufand  Pounds.  This  is  made  in  the  Name  of 
S\r  Robert  Clayton,  a\  A  the  twenty  Thoufand  Pounds 
were  to  be  paid  a  little  after  his  own  Death,  by  his 
Executors  or  Adminiftrators  :  And  that  in  the 
mean  time  Twelve  Hundred  Pounds  a  Year  were 
to  be  paid  for  the  Inteieft  of  this  Sum,  But,  my 
Lor,-',  the  Prifoner  did  not  reft  here  ;  (a  Second 
Contriv;ince  will  be  opened  to  you.)  That  which 
file  is  now  charged  with,  is  the  Forging  of  a  Bond 
of  the  Penalty  of  Forty  Thoufand  Pound. 

My  Lord,  the  Prifoner  for  fome  Years  had  a 
great  Intimacy  with  a  great  Peer,  the  late  Duke  of 
Buckinghfim.  And  fhe  either  had,  or  pretended  to 
have,  a  Bond  from  himfor  Five  Thoufand  Pounds, 
payable  to  herieif  after  his  Death,  and  nn  Annual 
Intereft  in  the  mean  time,  till  the  Principal- was 
paid.  Sir  Robert  Clayton  being  aTruftee  of  the  Duke's 
Eftate  for  the  Payment  of  his  Debts,  the  Prifoner 
came  frequently  to  Sir  Robert  Clayton,  to  follicite 
his  Favour  and  Intereft  for  the  Payment  of  this 
Debt.  On  this  Account  fhe  infinuatcd  her  felt 
into  his  Company  and  into  his  Family.  Some- 
times fhe  pretended  to  beagreat  Penitent,  and  that 
fhe  was  forry  for  the  Converfation  file  had  with 
the  Duke,  that  her  own  Relations  were  Papifts, 
and  if  flie  fliould  go  to  them,  they  would  fend  her 
into  a  Nunnery.  All  which  was  but  counterfeit ; 
and  in  order  to  win  upon  Sir  Robert  Clayton,  and 
he  finding  file  was  an  ill  Woman,  notwithftand- 
ing  all  her  Pretences,  he  at  laft,  about  twelve 
Years  ago,  forbid  her  his  Houfe,  and  fince  that 
file  never  was  there. 

About  the  Year  169^,  Sir  Robert  Clayton  had 
fome  private  Intimation  given  him,  that  the  Pri- 
foner had  a  great  Demand  on  him,  no  lefs  than 
Twenty  Thoufand  Pounds.  Upon  this  Sir  Robert 
Clayton  took  the  beft  Courfe  he  could  to  find  it 
out,  and  exhibited  a  Bill  in  Chancery  againft  her, 
and  fome  ot  her  Accomplices,  to  difcover  whe- 
ther they  had  any  Pretences  upon  him  or  his  E- 
fiate.  To  this  Bill  the  Prifoner  put  in  an  An- 
fwer,  that  file  had  no  Claim  or  Demand  againft 
him  upon  any  Account  whacfoever.  While  this 
was  in  agitation,  the  Prifoner  came  to  Mr  M^ood- 
ivard,  an  Attorney  of  this  City,  and  brought  him 
a  Writing,  purporting  a  Bond,  w^ith  the  Name 
Robert  Ctauon  fubfcribed  to  it,  fealed  and  atteftcd 
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by  four  WitnelTes,  as  the  Bond  of  Sir  Robert  Clay- 
ton ;    and  told  Mr  IVcodivard,  "  That  Bond  was 
given  to  her  by  Sir  Rubert  Clayton,  upon  fome 
good  Confiderations  ;  but  it  having  taken  Air, 
fome  Uneaiinefs  had  rifen  about  it  in  Sir  Robert 
Clayton's  Family  ;  and  (as  file  pretended)  upon 
this  Account  he  had  exhibited  a  Bill  in  Equi- 
ty againft  her,  therefore  this  Bondmuftbe  de- 
livered up  J    and   Sir    Robert  had   promifed  to 
give  her  a  new  Bond  for  Twenty  Thoufand 
Pounds,  and  that  all  the  Money  in  Arrears  for 
"  Intereft,  was  to  be  turned  to   Principal,  and 
"  put  into  the  new  Bond.  But  this  was  to  be  done 
"  very  privately,    (b  as  not  to  be  known  by  any 
"  of  Sir  Robert  Claytons  Family,  and  therefore 
"  none  of  his  Servants  were  to  be  privy  to  it.  '' 
Thereupon  fhe  gives  to  Mr  TVucdiuard  the  Bond, 
deliring  him  to  make  a  new  Bond  by  it,  and  to 
turn  all  the  Intereft  that  was  due  into  Principal. 
Upon  this  Mr  Wocdivard  made  her  a  Bond  of  the 
Penalty  of  Fifty  Four  Thoufand  Pounds,  Conditi- 
oned   for  Payment  of  Twenty  Seven  Thoufand 
Pounds  alter  Sir  Robert  Claytons  Death,  and  Inte- 
reft in  the  mean  time.     This  Bond  file  took  away 
with  her,  and  iikewife  the  firftBond;    but  what 
file  did  with  them  iince  we  are  not  privy  to.    And 
a  great  Charge  fhe  laid  upon  Mr  IVoodzvard,   to 
carry  it  with  all  poffible  Privacy,  that  no  notice 
might  be  taken  by  Sir  Robert's  Family. 

Some  few  Months  ago  there  was  another  Inti- 
mation fent  to  Sir  Robert  Clayton,  that  this  Gen- 
tlewoman pretended  to  have  a  great  Claim  upon 
him  of  a  great  Sum  of  Money  that  was  to  be  paid 
her,  either  at  prefenr,  or  after  his  Death  ;  and 
that  Mr  IVoodivard  made  the  Bond,  and  he  could 
give  an  Account  of  it.  Upon  this  Sir  Robert  Clay- 
ton fent  to  Mr  PVcodv:ard,  whoj  like  a  very  honeft 
Man,  told  the  whole  Bufinefs,  in  what  manntr 
it  was  the  Prifoner  came  to  him,  and  how  he 
came  to  make  the  Bond  ;  and  tiiat  lie  was  defired 
to  be  filent  in  it,  Sir  Ribert  Clayton  havirig  de/ired 
this  Bond  fhould  be  made  out  of  his  own  Houfe, 
that  none  of  his  Family  mig'^t  take  notice  of  it. 
Sir  Robert  Clayton  having  this  notice,  and  finding 
from  Mr  JVoidivard.,  tlie  Prifoner  had  taken  this 
Courfe  to  carry  on  this  Defign  to  charge  his  Eftate, 
he  got  a  Warrant  from  the  Lord  Chief  Juftice  to 
have  her  hetore  him,  to  be  examined  before  his 
Lordfiiip.  Where  being  brought,  fhe  upon  her 
Examination,  has  confetVd  the  whole  Matter, 
her  having  the  firft  Bond,  and  where  it  was  made. 
What  is  become  of  the  latter  Bond,  we  cannot 
get  out  of  her,  nor  whether  fhe  ever  afHxed  the 
Name  of  Sir  Robert  Clayton  to  that.  But  we  will 
produce  credible  VVitneffes  to  prove  her  guilty  of 
Forging  the  firft  Bond  for  the  Payment  of  Twenty 
Thoufand  Pounds  ;  and  that  it  had  the  Name  and 
Seal  of  Sir  Robert  Clayton  affix'd  to  it,  and  that 
file  affirmed  it  to  be  a  good  Bond,  well  executed 
by  Sir  Robert  Clayton,  and  that  there  was  Intereft 
due  upon  it  from  Sir  Robert  Clayton,  and  that  the 
Intereft  was  in  the  Second  Bond  to  be  turned  in- 
to Principal.  We  will  call  Witneiles  to  prove 
this,  and  then  I  hope  fhe  fiiall  have  fuch  Punifh- 
ment  as  file  deferves. 

Mr  Nortbey.  My  Lord,  What  the  Nature  of  our 
Evidence  will  be,  I  fhall  inform  }ou.  It  cannot 
be  expected  from  us  to  produce  the  Bond,  for  that 
file  carried  away  from  Mr  Jl^oodward,  fo  that  we 
cannot  give  the  Writing  itfelf  in  Evidence;  bur, 
if  fhe  infift  on  it,  w^e  hope  file  will  produce  the 
H  h  Bond 
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Bond.    We  have  the  Copy  (taken  by  Mr  Woodward)     it  my  felf ;  and  accordingly  fhe  left  the  firH  Bond 


of  the  firft  Bond,  which  he  had  from  her,  that  he 
might  draw  the  Second  Bond  by  it.  Bur  we  can 
prove  from  that  which  agrees  with  our  Record, 
that  fhe  affirmed,  that  the  firft  Bond  that  fhe  pro- 
duced was  Sir  Rotert  Claytons  :  That  that  Bond 
which  fhe  produced,  of  which  this  is  the  Copy, 
(he  affirmed  to  be  Sir  Robert  Clayton's  Deed  We 
ftiall  do  that,  and  afterwards  prove  her  publishing 
it  :  For  our  Indidment  isagainft  her  for  Forging 
a  Bond,  and  publifhing  that  forged  Bond,  know- 
ing it  to  be  furh  ;  and  clofe  all  with  her  own  Con- 
feflion.  And,  my  Lord,  there  is  this  to  fliew  there 
could  be  nothing  in  the  Bond;  that  from  thcTime 
fhe  pretended  to  have  this  Bond,  when  (he  was 
to  have  Twelve  Hundred  Pounds  a  Year,  fhe  re- 
mained a  Prifoner  all  that  Time,  and  got  her 
felf  out  by  Swearing  (he  was  not  worth  Five 
Pounds  in  all  the  World.  Call  Mr  fVovdward 
(■who  appeared  and  wcu  Sworn.) 

Mr  Serj.  Wright.  Mr  Woodward,  you  hear  what 
the  Charge  is,  pray  give  an  Account  of  what 
you  know  in  reference  to  it. 

Mr  Woodward  My  Lord,  Mrs  Butler  has  been 
my  Client  many  Years.  About  two  or  three  Years 
ago,  more  or  lefs,  Mrs  Butkr  came  to  me,  and 
brought  me  a  Bond  ;  (he  gave  it  me  to  perufe,  and 
told  me  another  muft  be  drawn  by  it.  When  I  had 
perufed  the  Bond,  I  found  it  was  (igned  Robert 
C/rt7f0K,and  four  Witnefles  Names  fet  to  the  Bond._ 
It  was  a  Bond  of  the  Penalty,  as  I  remember,  of 
Forty  Thoufand  Pounds,  and  I  think  it  was  in  the 
Year  1^87,  for  to  pay,  I  think,  Twelve  Hundred 
Pounds  a  Year,  by  four  quarterly  Payments  Year- 
ly, during  Sir  Rbert  Clayton's  Life,  and  Twenty 
Thoufand  Pounds  within  fix  Months  after  his 
Death.  There  were  fome  other  I'hings  in  that 
Bond,  which  will  appear  by  the  Copy,  which  in- 
deed I  did  take  :  For  Mrs  Butler  defired  it  might 
be  a  Secret,  being  of  a  very  great  Concern.  And 
I  asked  her  why  fuch  a  Bond  fhould  be  given,  I 
thought  it  mult  be  great  Generofity,  and  not  for 
Money  lent.  But  (he  told  me  the  Forty  Thou- 
fand Pound  Bond  w  as  to  be  delivered  up  to  Sir  Ro- 
bert. 1  asked  lier  why,  fince  fhe  had  it,  fhe  did 
not  keep  it ;  fhe  fiiid,  that  he  \Kould  give  her  ano- 
ther Bond.  She  told  me  it  had  taken  Air,  and 
my  Lady  Clayton  had  fome  Difquiet  about  it ;  and 
for  my  Lady's  Satisfadion,  a  Bill  in  Chancery  was 
exhibited  againft  her,  to  which  (he  was  to  put  in 
her  Anfwer^and  thereby  difclaim  any  fort  of  Bond, 
or  Intereft,  or  any  Pretence  that  ihe  had  upon 
Sir  Robert  Clayton. 

Mr  Serj.  Wright.  She  told  you  this  her  felf? 

Mr  Woodward.  Yes;  and  when  fhe  gave  me  the 
Bond,  file  told  me  it  was  Sir  Ruben  Clayton's  Bond, 
or  to  that  Purpofe,  But  there  being  about  nine  or 
ten  Years  Arrears  of  Intereit,  fhe  defired  me  to 
t;aft  up  the  Intereft  that  was  in  Arrear,  and  that 
St  might  be  put  to  the  Principal  in  the  new  Bond  ; 
faying,  that  Sir  Robert  would  give  her  a  Bond  for 
the  whole  together. 

Mr  Serj.  Wright.  Was  the  w  hole  Intereft  pre- 
tended to  be  in  Arrear? 

Mr  Woodward.  I  cannot  fay,  all  the  Intereft. 

Mr  Serj.  Wright.  How  did  you  compute  it  ?  from 
the  Date  of  the  Bond,  or  from  what  file  told  you  ? 

Mr  J-Foodward.  She  faid  Ihe  had  received  fome 
Money,  and  I  computed  the  reft,  rather  under  than 
over,  and  fo  made  the  Intereft  to  come  to  Seven 
Thoufand  Pounds  fthe  Intereft  payable  by  the 
Bond  being  twelve  Hundred  Pounds  a  Year.) 
tVhereupon  fhe  defired  I  would  draw  a  Bond  for 


with  me.  I  took  fome  Time,  and  drew  it  ;  and 
made  the  Penalty  thereof  Fifty  Four  Thoufand 
Pounds,  Conditioned  for  the  Payment  of  Twenty 
Seven  Thoufand  Pounds.  And  it  was  to  be  made 
in  the  fame  Nature  as  the  former  was,  in  refpeft 
of  the  Principal,  and  in  the  mean  time  to  conti- 
nue the  Payment  of  the  Intereft  Yearly,  by  pro- 
portionable Quarterly  Payments. 

Mr  Mountagiie.  What  Difcourfe  had  you  w  ith 
her  about  it. 

Mr  IVoodward.  I  did  draw  a  Bond,  and  did  take 
Notice,  That  whereas  Sir  Robert  Clayton\\^6.  given 
her  this  Bond  of  Forty  Thoufand  Pounds,  and  at 
his  Requeft,  (lie  had  delivered  it  up  to  him ;  and 
upon  an  Account  ftated,  there  did  remain  Seven 
Thoufand  Pounds  in  Arrears  for  Intereft,  which  in 
all  amounted  to  Seven  and  twenty  Thoufand 
Pounds,  or  thereabouts  ^  when  I  gave  it  her,  I  faid. 
It  is  a  very  great  Sum,  it  concerns  you  to  have 
Witnefles  of  Credit,  for  no  body  will  believe  Sir 
Robert  Clayton  did  give  you  this  Bond,  efpecially 
after  his  Death,  unlefs  it  be  very  well  attefted.  I 
told  her,  if  fhepleafed,  I  would  go  and  be  a  Wit- 
nefs  for  her  to  fee  it  executed.  So  die  went  away. 
And  w^hen  fhe  came  to  me  again ,  fhe  told  me,  that 
Sir  Robert  knew  me  very  well,  but  did  not  think 
fit  to  have  me  for  a  Witnefs.  I  anfwered,  I  do 
not  care  ;  but  it  being  a  very  great  Sum,  take 
care  it  be  veil  executed.  I  gave  her  both  the 
Bonds,  and  trom  that  Time  heard  no  mere  of  ic 
till  about  two  Months  fince. 

W\xNorthey.\JoiS  there  a;  y  body  came  to  difcourfe 
with  you  of  making  a  new  Bond,  befides  her  felf? 

Mr  Woodward.  Not  that  I  know  of,  I  do  not 
remember  any.  It  was  an  extraordinary  Sum^  I 
did  take  a  Copy  of  the  Bond. 

Mr  Northey.  Have  you  it  here  ? 

Mr  Woodward.  Yes,   I  ha\e  it  here." 

Mr  Northey.  He  fwears  he  took  a  Copy  of  it, 
and  delivered  it  to  the  Prifoner  again.  We  defire 
it  may  be  read. 

Mr  '^^  Pallet.  Is  it  a  true  Copy  ? 

'Mr  Woodward  1  cannot  fay  I  examined  it. 

Mr  Northey.  Did  you  write  it  from  the  Bond  ? 

Mr  Woodward-   I  did. 

Mr  Northey.  Do  you  believe  it  is  a  true  Copy? 

Mr  IVoodward.  I  believe  it  is.  The  Reafon 
why  I  did  not  examine  it,  was  becaufe  it  was 
to  Ije  a  Secret. 

Mr  Mallet.  Do  you  look  upon  your  felf  to  be 
inf^illible  ? 

Mr  Serj.  Wright.  Had  you  any  Diredion  from 
the  Prifoner  to  take  a  Copy  ? 

Mr  IVoodward.  I  cannot  fay  that. 

L.  C.  J.  Holt.  Why  did  you  write  it  out,  for 
your  Direction  to  draw  the  new  Bond  ? 

Mr  Woodward.  I  did  write  it  out,  becaufe  it  is 
a  fpecial  Condition,  more  than  is  ufual  in  Bonds : 
For  it  is  exprefied,  that  there  fhould  be  no  Pro- 
fecution  againft  her,  by  Sir  Robert  Clayton,  or  his 
Executors,  either  at  Law  or  in  Equity,  for  the 
20000/.  or  the  Intrreft,  or  to  do  any  Ad  to  ob- 
ftrufl:  her  in  receiving  the  fame. 

L,  C.  J.  Holt  When  did  you  take  a  Copy  of  it  ? 

Mr  Woodward.  At  the  fame  time,  and  before  I 
returned  it. 

L.  C.  J.  Holt.  Did  you  make  the  new  Bond  by 
this  Copy,  or  by  the  former  Bond  ? 

Mr  M'-'oodward.  Very  likely  I  might  ufe  both- 

L.  C.  J.  Holt.  Did  you  keep  them  both  1 

Mr  Woodw.  I  did  keep 'em  both  by  me  till  I  deh- 
ver'd  the  new  Bond  Mr 
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Life  of  the  hid  Sh  Rclert  Clay tofi :  And  alfo,  if 
the  Heirs,  Executors,  and  Adrniniftrators  of  the 
frtid  Sir  Robert  Clnytc;i  do,  and  Ihali,  on  or  before 
the  End  and  Expiration  of  Six  months  next  arter 
the  Death  cr  Deceafe  of  him  the  (lid  Sir  Rohe)t 
Clayton,  not  only  well  and  cru'y  paj',  or  caui'e  to 
be  paid,  unto  the  faid  Mary  But!eya\hs  Strkklmidy 
her  Executors,  Adminiftrators,  or  AlFigns,  the  full 
and  juft  Sum  of  Twenty  thoufand  Pounds  of  law- 
ful Money  of  England,  above  exprefs'd  ;  but  alfo 
all  fuch  Interefl  thereof,  after  the  Rate  aforefaid, 
as  fhall  be  in  arrear  and  unpaid  at  the  Death  of 
the  aforefaid  Sir  Robert  Clayton,  and  alfo  all  fuch 
as  (hall  grow  due  to  be  paid  for  the  fame,  for  fo 
long  time  of  the  faid  Six  months  as  the  faidSum 
of  Twenty  thoufand  Pounds  fhall  be  unfatisficd 
and  unpaid  after  the  Death  or  Deceafe  of  the  faid 
Sir  Robert  Clayton,  without  Coven,  Fraud,  or  De- 
ceit ;  nor  (liall  not  commence  any  Suit,  either  in 
Law  or  Equity,  again  ft  the  faid  Mary  Butler  alias 
Strickland,  her  Heirs,  Executors,  or  Adminillra- 
rors,  for,  concerning,  or  in  refpeft  of  the  faid 
you,  of  which  this  is  the  Copy,  and  tell  you  This  Twenty  thoufand  Pounds  and  Intereft,or  any  Part 
was  her  Bond  ?  thereof;    and  fhall  not  do  any  Ad:  or  Thing  td 

Mr  Northey.  Wc  will  prove  it  by  her  own  Con-     obftruft,  moleft,  cr  hinder  her,    them,  or  any  of 

them,  from  receiving,  having,  or  enjoying  the 
fame  j  then  this  Otsligation  to  be  void,  and  of 
none  effed,  or  elfe  co  remain  in  full  Force. 


Mr  Sir j.  might. 
v.riring  ? 

%ir)  roodzi:ayd.    Yes. 

Mr  Moi'jifague.    What  did  ycu  take  it  from  ? 

Mr  IVoodwarJ.    From  the  Original. 

Mr  Wright.  And  do  you  take  that  to  be  a  true 
Copy  ? 

Mr  IVvodivard.    I  believe  it  is  a  true  Copy. 

Mr  Hall.  Did  you  read  it  over  at  that  Time  ? 

Mr  IVood-xard.     I  did  read  it  over. 

L.  C  J.  Holt.    Did  you  write  it  ? 

"bilr  lVi'odii:ard.     I  did  write  it. 

Mr  Mallet.  And  did  you  examine  it  afterward  ? 

Mr  Woodvoard.  No,  I  did  not  examine  it,  it  was 
not  to  be  talcen  Notice  oh 

'i'AxHaU.  Can  you  fay  you  read  it  carefully  over 
at  that  Time  ? 

Mr  Ctitts.  It  may  not  be  the  very  fime  Bond, 
if  he  did  not  examine  it  by  the  Original,  fign'd 
by  Sir  Robert  Clayton. 

Mr  Northey.    They  may  fliew  that  Bond. 

'hlr  Mallet.  Did  the  Prifoner  bring  the  Bond  to 


felTion. 

Mr  Mallet.  If  it  be  not  the  fame  Bond,  (he  can- 
not be  convicted. 

Mr  Northey.    No  doubt  of  it. 

MrSerj. /Fw^/jf.  Produce  the  Copy;  and,  if 
your  Lordlhip  pleafe,  it  may  be  read. 

L.  C.j-Holt.    Let  it  be  read. 

^'JQveriiit  Univerfi  per  prefentes  me  Rober- 
^  tum  Clayton,  Alilitem  &  Decurionem 
Anglice,  Kt.  (7  Alderman  ^e  London,  teneri 
e?"  firmiter  obligari  Mary  Butler  /z//ai Strick- 
land, de  South-ftreet  in  Paroehia  JeEdmon- 


Rolert  Clayton. 
Seal'd  and  deliver'd  in 
the  Pre  fence  of  us, 

y.  Pennington, 

Edw.  Spencer, 
John  Hebden, 
Eliz..  Rivers. 

Mr  Serj.  IVright.  Did  the  Prifoner  bring  you  the 


ton,  in  Comitatu  Middlefex,  'vidue,  Qtmdra-     Bond,  of  which  this  is  a  Copy,  as  a  true  Bond  ? 


ginta  tniile  libris  bone  &  legalis  ?nonet'  Anglic, 
fohend'  eideinlsixry  Butler  /j//a.<  Strickland, 
aut  ftio  certo  Attornat'  Exeamr'  vel  Admini- 
firator'  fuis,  ad  quant  quidem  foltttionem  bene 
ix fideliter  faciendam  obligo  me,  heredes,Exec!i- 
tores  ifX  Adminiflratorei  meos,  firmiter  per  pre- 
fentes. Sigillat'  dat'  decinio  quarto  die  Aprilis, 
Anno   Regni   Domini  mjlri    Jacobi  Seaindi, 


Mr  Woodward.   Yes,  my  Lord. 

Mr  Scrj.  Wight.  I  ask  you  this.  Had  you  a 
Charge  from  her  to  keep  this  Matter  (ecret  > 

Mr  Woodward.  Yes ;  and  that  I  w  ould  write  the 
Bond  with  my  own  Hand. 

Mr  Serj  Wright.  She  giving  you  this  Charge, 
how  came  this  Matter  to  be  known  then  ? 

Mr  Woodward.     Mr  Nkhdhn  Bnker  came  to  me 


Dei  Gratia  AngliCjCTt.  Regis,  tertio,  Anncq;    from  Sir  Robert  Clayton,  and  ask'd  me  if  I  did  not 


Domini  i6Sj. 

THE  Condition  of  this  Obligation  is  fuch, 
that  if  the  above  bounden  Sir  Robert  Clayton, 
crhis  Affigns,  do,  and  fhall  well  and  truly  pay,  or 
caufe  to  be  paid,  unto  the  above-named  Mary  But- 
ler alias  Strickland,  her  Executors,  Adminiftrators, 
or  AfTigns,  or  any  of  them,  yearly  and  every  Year, 
during  the  Term  of  his  natural  Life,  the  full  and 
juft  Sum  of  I7.00  /.  of  Lawful  Money  of  England, 
by  four  equal  Quarterly  Payments,  being  the  juft 
and  legal  Intereft,  to  grow  due  of  and  for  the 
Principal  Sum  of  Twenty  thoufand  Pounds  here- 
in after-mention'd,  in  Manner  and  Form  follow- 
ing ;  that  is  to  fay,  300  /.  on  the  14th  oijuly 
next  enfuing  the  Date  of  thefe  Prefents  ;  300  /. 
on  the  14th  of  OHo^c'?- next  coming  ;  300/.  on  the 
14th  of  January,  which  fhall  be  in  the  Year  of  our 
Lord  1(588,  and  300/  on  the  1  ^x.\i  oi  April  fol- 
lowing; and  fo  on  every  the  faid  14th  Day  of 
the  faid  Months  in  every  Year,  one  next,  and  con- 
fequcntly  coming  after  another,  the  like  §utn  of 
300  /.  during  the  Time  and  Term  of  the  natural 
Vol.  V. 


know  the  Prifoner,  and  particularly  about  a  Bond, 
and  whether  I  did  not  make  one  for  her.  It  was 
not  in  my  Memory  at  firft,  till  further  Difcourfe 
occafion'd  me  to  remember  it;  and  I  told  him,  that 
I  did  do  fome  Bufinefs  for  her-  He  told  me,  Sir 
Robert  Clayton  had  lom.e  Information  given  him, 
that  there  was  fuch  a  Bond  drawn  by  me  :  Then 
I  told  him,  I  did  remember  there  was  fuch  a  Bond 
brought  to  me,  and  that  I  had  made  a  Bond  for 
Mrs  Butler,  and  had  taken  a  Copy  of  the  firft  Bond, 
which  I  had  by  me;  and  alfo  of  thefecondBond,in 
which  I  had  left  out  a  material  Word  in  the  Obli- 
gation, and  was  fain  to  write  it  over  again,  and 
had  the  firft  Draught  by  me  till  about  a  Month 
before  that  Time,  when  meeting  with  it  among 
my  Papers,  I  threw  it  into  the  Fire  in  my  Clofet, 
but  this  Copy  did  remain  by  me. 

Mr  Hall.    You  fay  this  Copy  is  all  your  own 
Hand-writing  ? 

Mr  Woodward.    Yes,  it  is. 

Mr  Hall.    Was  it  Seal'd  or  CanCell'd  ? 

Mr  Woodward.    No  ;  'twas  Seal'd,   lam  very 
pofitive. 

H  h  z  Mr 
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Mr  HalJ.  Are  you  pofitive  the  Seal  was  on  it 
at  that  Time  ? 

yixlVoodward,    Yes,  Sir. 

Mr  Mallet.  Did  fhe  tell  you  that  Bond  was  to 
be  Cancell'd  ? 

Mr  Woodivard.  She  told  me,  fhe  was  to  deliver 
up  that  Bond  to  Sir  Robert  Clayton  ;  and,  that  he 
Would  give  her  another  inftead  of  it. 

Mr  Mallet.  Was  the  Bond  then  deliver'd  up  or  no? 

Mr  Wvodward.    I  cannot  fay  i"he  did. 

Mr  Cutts.  Did  you  never  hear  of  any  Bill  in 
Chancery?  To  what  End  was  this  Bond  deliver'd 
to  you  ?  For  what  Rcaibn  ? 

Mr  Wocd-jjard.  I  ask'd  her  why  the  Bond  was  to 
be  deliver'd  up,  and  fhe  told  me,  There  was  fome 
Uneafinefs  in  the  Family,  and  my  Lady  Clayton 
had  got  the  Air  of  it ;  and  therefore,  to  fatisfie 
her,  there  was  a  Bill  preferr'd  againft  her  in  Chan- 
cery, and  fhe  was  to  put  in  her  Anfwer  ;  and, that 
he  would  give  her  another  Bond,  and  that  was  to 
be  deliver'd  up. 

Mr  Northey.  We  have  other  Witneffes  to  prove 
the  Forging  of  it.  Call  Mr  Baker.  (Who  appear  d 
ami  "wai  fworn) 

Mr  Serj.  might.  Mr  Baker,  were  you  prefent 
when  the  Prifoner  Mrs  Butler  was  before  my  Lord 
Chief  Juftice  concerning  this  Bond?  Look  on  that 
Copy. 

Mr  Baker.  I  was  prefent  at  my  Lord  Chiet 
jufiice'sChamber  when  the  Prifoner  was  brought 
before  his  Lordfhip ;  and  flie  did  there  acknow- 
ledge, that  the  Bond,  of  which  fhe  was  accus'd,  fhe 
liad  orderd  to  be  made. 

Mr  Serj.  Upright.  Was  that  the  Bond  in  queftion  ? 

Mr  Baker.  Yes,  file  did  confefs  fhe  caufed  Sir 
Bcbert  Claytons  Name  to  be  fet  to  it, and  the  Wit- 
nefles  Names;  and,  that  it  was  done  by  one  Mr 
Levckar,  a  Scrivener,  in  Bifioffgate-ftreet. 

Mr  Serj.  Wright.    She  faid  fo  ? 

Mr  Baker.    Yes,  Sir. 

Mr  Hall.  Did  fhe  confefs  it  ?  Where  was  it  ? 

Mr  Baker.  At  my  Lord  Chief  Juftice's  Cham- 
ber ;  file  confefs'd  it  was  her  own  A61,  fhe  caufed 
it  to  be  made,  and  direfted  the  Scrivener  to  fet 
Sir  Robert  Claytons  Name,  and  theWitnefles  Names 
to  it. 

Mr  Mallet.  Was  there  not  at  that  Time  a  Dif- 
courfe  of  a  Bond  that  file  had  on  the  late  Duke  of 
Buckingham  1 

Mr  Baker.  I  cannot  be  pofitive  in  that ;  but  this 
was  the  Fad:  file  was  charg'd  with,  and  file  did 
confefs  that  fhe  caufed  it  to  be  done,  and,  that 
the  Perfons  as  Witnelfes  were  innocent  of  it,  and, 
that  fhe  did  direft  Mr  Leixkar  to  fet  Sir  Robert 
Clayton's,  Name  to  it. 

Mr  Hall.  How  do  you  know  This  is  the  very 
fame  Bond  ? 

Mr  Baker.  Mr  IVoodivnrd  fhew'd  me  this  very 
Bond  when  I  went  to  him  from  Sir  Robert  Clayton, 
to  know  whether  he  was  acquainted  with  the  Pri- 
foner ;  who,  after  fome  Difcourfc  with  him  relating 
to  this  Bond,  very  frankly  and  ingenuoufly  told 
me  the  whole  Matter  of  Faft,  as  he  has  done  here. 

Mr  Mallet.  But  we  ask  you  about  her  Confef- 
fion.  Did  you  fhew  her  that  Copy  ?  Did  fhe 
confefs  tliat  ? 

'L.C.].Holt.  What  was  the  Difcourfe  of  at 
that  Time  ? 

Mr  Baker.  It  was  about  the  Bond  of  Forty  thou- 
fand  Pounds,  with  which  fhe  was  charg'd  before 
your  Lordfiiipj  to  have  counterfeited. 


Mr  Northey.  Did  he  give  an  Account  then  of 
this  Bond  ? 

yir  Baker.  Yes,  Mr  ^/^*fc0'^u'(7ri^produced  this  Co- 
py beforemy  Lord  Chief  Juftice,  and  file  own'd  file 
had  order'd  Mr  LeivLar  to  make  it,  and  to  put  Sir 
Robert  Claytons  Name  to  it. 

Mr  Serj.  TVright.  Now,  my  Lord,  we  will  fheW 
you,  that  file  is  going  on  flill,  and  that  very  late- 
ly (he  has  own'd  it,  and  that  file  is  going  about  to 
make  the  Bond  of  50000  /.  a  very  good  Bond. 

Mr  Mallet.  When  it  is  in  Queflion,  you  may 
then  invalidate  it. 

Mr  Serj.  IVright.  Mr  Woodward  has  told  you  he 
did  make  the  Bond  of  54000  /.  but,  I  think,  we 
have  no  need  of  it. 

Mr  Hall.  They  have  fail'd  in  the  Indiftment,  fo 
that  it  can't  be  fupported  by  this  Bond  ;  itfhould 
be  laid  fpecially,  according  to  theCondition  of  the 
Bond  to  be  paid  ;  for  it  is  a  Bond  of  Forty  thou- 
fand  Pounds,  to  be  paid  by  his  Htirs  after  his 
Death  Twenty  thoufand  Pounds.  Now  the  Bond, 
whereof  they  produce  a  Copy,  is  of  other  Things. 

Mr  Northey.    It  is  for  the  fime. 

Mr  Hall  It  is  a  different  Thing. 

L.  C.  J.i/o/^    Not  at  all. 

Mr  Mallet.  It  is  laid  in  the  Indiftmsnt,  to  be 
paid  by  Sir  Robert  Clayton  :  In  tlie  Bond  'cis  faid, 
it  is  not  to  be  paid  till  after  his  Death. 

Mr  Serj.  Wright.  'Tis  laid  in  the  Indidment, 
that  the  Bond  was  of  the  Penalty  of  Forty  thou- 
fand Pounds  to  be  paid  by  Sir  R'bert  Clayton,vj\z\\ 
Condition  thereto  under-written,  concerning,  a- 
mong  other  1  hings,  the  Payment  of  Twenty 
thoufand  Pounds  to  the  Prilbner,  after  the  Death 
oiS'n  Robert  Clayton,  by  his  Executors. 

L.C.J.  Holt.  Let  your  Exceptions  proceed  from 
the  Indiftment ;  it  is  to  be  paid  after  the  Death  of 
Sir  Robert,  by  his  Executors. 

Mr  Serj.  Wright.  Have  you  any  more  to  fay  for 
your  felves  ? 

Mr  Hall.  We  have  a  great  many  Witnefles  here 
to  prove  her  Reputation.  'Tis  a  ftrange  Thing 
any  one  fiiould  go  to  forge  a  Bond  on  fuch  an 
eminent  Perfon. 

L.  C.J.  Holt.  It  is  ftrange  indeed;  but  the  Que- 
iHon  is,  whether  it  be  true.  ^ 

Mr  HaU.  Her  Confeffion  is  prov'd  by  Mr  Baker., 
but  we  have  many  Witnefles  as  to  her  Reputation. 

Mr  Mallet.  This  Bend  is  not  in  the  Indiftment. 
The  Bond  of  Forty  thoufand  Pounds  is  feveral 
Years  fince.  Now  there  are  two  Bonds.  Now  that 
of  Fifty-four  thoufand  Pounds  is  not  in  this  In- 
diftment,  and  this  of  Forty  thoufand  Pounds  is 
feveral  Years  fince  that  it  w'asftiewn  to  him.  It 
is  ftrange  he  fhould  be  fo  very  exadi,  and  yet  did 
not  examine  it.  And  probably  he  might  miftake 
in  the  Copy,  and  it  may  not  be  the  very  Bond  in 
the  Indidment.  Now,  as  to  Mr  Baker,  'tis  true, 
we  have  a  Bond  of  Five  thoufand  Pounds  from 
the  Duke  of  Buckinghajn, and  we  are  fuing  Sir  Ro- 
bert Clayton  for  this  Money,  and  hope  to  have  it, 
now  after  fo  many  Years.  And  Sir  Robert  Clayton 
did  prefer  a  Bill  in  Chancery  againft  us, and  we  in 
Anfwer  did  difclaim  having  any  fuch  Bond.  And 
now,  when  w'e  are  like  to  have  a  Decree  for  this 
Sum  againft  the  Truftee  of  the  Duke  of  Bucking- 
ham's Eftate,  he  comes  and  would  take  off  our 
Credit  in  this  Matter.  We  did,  in  the  Year  id^pj, 
difclaim  any  fuch  Bond. 

Mv  Northey.  Then  you  do  admit  that  fhe  own'd 
the  Bond.       [Xhia  her  Witnejfes  -were  cali'd] 
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Mr  Mullet.  Ml-  Gluver,  do  you.  unow  Mrs  But- 
hv  ? 

MrG/o-jf-r-.  Yes. 

Mr  Mullet.  Give  an  Account  of  what  you  know, 
as  to  her  Reputation. 

GlcviY.  I  have  known  her  fifceen  or  fixteen 
Years.     All  that  I  know  of  her  is  fair  and  clear. 

L.  C.  J.  Hbh.  Where  do  you  live  ? 

Glover.  In  E.cd-Lyon-fireet. 

L.  C.  J.  Holt.  What  Profeffion  are  you  of.? 

Glover.  I  belonged  to  Lincolns-hm. 

L.  C.  T.  Holt.  A  Gentleman  of  Lincolus-Imt. 

Ghver.  I  was  brought  up  at  the  Univerfity,  but 
have  not  reiided  there  lately. 

L.  C.  J.  Huh.  How  do  you  live  ?   Are  you  a 

Houle-keeper  ? 

Glover.  I  live  privately  at  prefent. 

L.  C.  J.  Holt.  Who  knows  you  ? 

Glover.  I  cannot  tell  who  knows  me  here.  I 
believe  Mr  Northey  does. 

Mr  Northey.  I  do  not  intend  to  give  any  Cha- 
racter of  you,  I  do  iiot  ufe  to  give  Characters  of 
my  Clients. 

L.  C.  J.  Holt.  How  long  have  ycu  lived  in  Red- 
Lyon-ftreet  ? 

Gluver.  Ten  or  Eleven  Years. 

Mr  Malkt.  How  did  fhe  live  .? 

Glover.  I  knew  her  live  in  Devcnfiirs-Sqtiare  ve- 
reputably,  I  always  thought  fo. 

Mr  Serj.  IVright.  Had  fhe  any  Eftate  of  her  own? 

Glover.  I  cannot  fay  fo  cercainly;  it  was  thought 
fo.     She  paid  every  body  very  punctually. 

Mr  Hall.  A-cquaint  my  Lord  how  long  you 
have  known  her,  and  whether  you  thinlc  file 
would  be  guilty  of  fuch  a  Forgery. 

Glover.  I  have  known  her  fourteen  or  fifteen 
Years,  I  cannot  believe  fhe  would. 

Mr  Momtague.  Have  you  heard  the  Evidence? 

Glover.  Yes. 

Mr  Motmtague.  What  do  you  think  of  it  then  ? 

Glover.  I  know  not  what  to  think. 

Mr  Motmtague.  Do  you  think  flie  would  confefs 
her  felf  guilty  of  a  Forgery,  if  fhe  were  not  ? 

Glower.  I  cannot  tell  what  to  fay  to  that.  I 
fuppofe  no  body  would  confefs,  if  they  were  not 
guilty. 

Mr  Serj.  Wright.  Do  you  know  one  Hcbdon  ? 
Glover.  I  know  Hebdvn. 

Mr  Serj.  IVright.  He  is  a  Witnefs  to  the  Bond. 
Was  he  Sir  yohn  Hehdons  Son  ? 

Glover.  I  can  give  no  Account  of  timt,  but  he 
has  had  a  very  honourable  Charafter. 

Mrs  Rodum  calkdy   and  appeared. 

Mr  Hall  Mrs  Rodunt,  do  you  know  Mrs  Butler? 

Rodiim.  Yes. 

Mr  Hall.  How  long  have  you  known  her  ? 

Rodum.  Five  or  Six  Years. 

Mr  Hall.  What  do  you  know  of  her  Character  ? 

Rodum.  I  am  the  Widow  of  one  of  them  that 
kill'd  one  another  by  the  Te?nple,  I  never  knew  of 
any  Bond,  nor  ever  heard  her  lay  claim  to  any  fuch 
Bond,  She  lived  in  good  Reputation.  She  was 
in  my  Houfe  when  my  Husband  was  killed.  She 
lived  in  my  Houfe  about  a  Year,  I  never  heard 
fhe  made  any  fuch  Pretenfion.  She  lived  honeft- 
ly  and  decently.  She  owes  me  upwards  of  three 
hundred  Pounds. 

L.  C.  J.  Holt.  For  what  ?  How  c.^me  (he  to 
owe  you  three  hundred  Pounds  ? 
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Rfdum.  I  kept  a  Shop  in  the  E.'^cLi>?ge,  and  my 
Husband  was  a  Broker,  She  owed  it  me  partly 
for  Goods  out  of  my  Shop,  and  partly  for  Goods 
out  oi  Scotland.  He  was  killed  abouc  half  a  Year 
ago,  and  I  have  kept  the  Shop  ftill.  About  three 
or  four  Months  ago  fhe  left  me,  and  I  never  heard 
of  any  Bond. 

Mr  Serj.  IVright.  Did  you  never  hear  of  a  Bili 
in  Chancery  againfl  her  ? 

Rciiinu.  No,   Sir. 

Mr  Mallet.  Did  you  hear  of  any  Money  thae 
was  due  to  her  from  the  Duke  of  Buckingham  ? 

Rodum.  I  was  told  fhe  was  fuing  Sir  Robert 
Clayton  for  Money  that  was  to  be  paid  heron  the 
Duke  of  Buckingham's  Account^  and  upon  the 
Credit  of  that  I  trufted  her. 

Shaw  caL'ed. 

Mr  HaH.  How  long  have  you  known  Mrs  Buthi 

Shaw.  About  fixteen  Years. 

Mr  Hall  Do  jou  think  file  would  forge  a 
Bond  ? 

Shaw.  Indeed  I  cannot  give  an  Account  of  that. 

Mr  Hall.  How  has  fhe  behaved  lier  felf  ? 

Shaw.  I  never  knew  her  guilty  of  any  Rudenefs. 

Mr  Serj.  Wright.  Put  up  more  WitnefleSj  if  you 
have  any. 

Mr  Hall.  We  have  done. 

L.  C.  J.  Huh.  Mrs  Butler  will  you  fay  any  Thing 
for  your  felf  ? 

Airs  Buthr.  I  am  altogether  Innocent  in  th® 
Matter,  I  never  wrongd  Sir  Robert  Claytortt  nor 
any  body  elfe,  in  my  Life. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  This 
Mrs  Butler,  alias  Strickland,  ffands  indided  for  for- 
ging a  Bond  in  the  Name  of  Sir  Robert  Clayton,  in 
the  Penalty  of  Forty  thoufand  Pounds,  the  Con- 
dition for  the  Payment  of  Twenty  thoufand 
Pounds,  among  other  Things,  within  fix  Months 
after  the  Death  of  Sir  Robert  Clayton.  And  alfo. 
That  file  did  publifli  this  Bond  as  the  true  Bond 
of  Sir  Robert  Clayton.  You  liave  heard  what  Evi- 
dence has  been  given,  to  prove  her  guilty  of  this 
Forgery,  and  the  Publication  of  it. 

It  feems,  fome  Time  fince,  as  is  proved  to  you 
by  Mr  M^oodward,  this  Gentlewoman  came  to  him 
with  this  Bond  of  Forty  thoufand  Pounds.  And  it 
was  upon  this  Account,  as  flie  faid  :  To  wit.  Sir 
Robert  Clayton  having  given  her  this  Bond,  it  had 
taken  Air,  and  was  come  to  the  Lady  Claytons 
Ear ;  which  occafioned  fome  Ditlerence  between 
Sir  Robert  Clayton  and  his  Lady.  She  faid,  That 
this  Bond,  by  Direftion  from  Sir  Rvbert,  was  to 
be  delivered  up  to  him  to  be  Cancell'd  ;  and  that 
Sir  Robert  Clayton  had  engaged  to  enter  into  a  new 
Bond  in  the  Penalty  of  Fifty  four  thoufand  Pounds, 
for  the  Payment  of  Twenty  fix  thoufand  Pounds 
(there  being  at  that  Time  fuppofed  an  Arrear  of 
IntereflforTvventy  thoufand  Pounds)  payable  after 
Sir  Robert's  Death,  and  Interefl:  in  the  mean  Time. 
She  delivered  this  Bond  to  Mr  JVoodward.  He 
takes  a  Copy  of  it,  which  is  produced  and  read. 
And  fo,  according  to  herDirciSiion,  yit  Wvodward 
does  draw  anotherBond,  with  the  Penalty  of  Fifty 
four  thoufand  Pounds.  And  fhe  then  told  Mr /^ooi- 
ward  Sir  Robert  would  feal  this  Bond  upon  the  De- 
livery up  of  the  Bond  of  Forty  thoufand  Pounds. 
Mr  If/oodward  having  confidcred,  that  it  was 
an  extraordinary  Sum  for  Sir  Robert  to  engage 
himfelf  in,   and  he   being   a  very    confiderable 

Man, 
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Man,  he  advifed  her  to  have  this  new  Bond 
Well  attefted  ;  and  to  be  fure  to  get  Wiciieircs 
of  unqueftionable  Credit  to  foe  it  executed.  And 
thereupon  he  offered  himfelf  to  go  with  her  to  Sir 
Robert,  to  be  a  Witnefs  to  this  new  Bond.  No, 
fays  fhe.  Sir  Rol>ert  is  not  willing  that  this  fhould 
be  known,  you  are  not  a  proper  Perfon  to  be  a  Wit- 
nefs to  it  ;  therefore  fays  fhe,  I  will  get  fome 
other  W'itnefll'S  to  atcefl  it.  Whereupon  he  gives 
her  this  firft  Bond  for  Forty  thoufind  Pounds, 
vhich  (he  brought  to  him,  for  the  Payment  of 
Twenty  thoufand  Pounds,  and  gave  her  alfo  the 
Draught  of  the  new  Bond.  He  fays,  this  Bond 
that  fhe  brought  to  him,  wasattefted  byfour  Wit- 
iiefles.  Sir  Robert,  it  feems,  upon  her  Anfwer  in 
Chancery,  not  imagining  any  Thing  of  this,  fhe 
having  difclaimed  in  Chancery  the  having  of  any  ; 
fome  rime  after  he  had  heard  a  Report  as  if  flie 
was  fetting  up  of  a  new  Bond,  and  that  Mr  IVood- 
ivard  could  give  an  Account  of  it.  Wherefore  he 
fends  Mr  Baker  to  Mr  Woodward,  who  gave  him 
the  fame  Account  that  he  has  done  here.  Then 
Sir  Robert  makes  a  Complaint,  and  has  her  brought 
before  me  ;  and  there  was  Mr  l-Voodward w\th  this 
Copy.  And  this  was  objefted  to  her,  as  if  fhe  had 
forged  this  Bond.  And  it  feems,  when  (he  was 
there  under  Examination,  as  is  proved  to  ycu  by 
Mr  Baker,  (he  did  plainly  confefs,  that  (he  had 
forged  this  Bond  of  Forty  thoufand  Pounds,  and 
that  (he  had  procured  one  Le-wkar  to  do  it  for  her, 
■who  fet  Sir  Robert's  Name  to  it;  and  faid,  that  the 
Witne(fes,  whofe  Names  were  fet  to  it,  were  in- 
nocent, and  knew  nothing  of  the  Matter. 

Now  what  is  faid  for  her  on  the  other  Side  ? 
They  bring  fome  Perfons  for  her,  that  fay  they 
have  known  her.  One,  that  fays  he  belonged  to 
LincolnS'lnn,  and  had  been  acquainted  with  her 
fourteen  or  fifteen  Years,  and  did  look  upon  her  as 
a  civil  Woman ;  and  for  his  Part,  he  does  not  be- 
lieve (he  would  be  guilty  of  fuch  a  Forgery.  An- 
other, who  is  a  Woman,  fays  fhe  has  known  her 
fome  Time,  and  (he  fays,  (he  has  trufted  her  much, 
and  did  never  hear  her  fay  any  Thing  of  this  Bond, 


but  fhe  behaved  her  felf  civilly,  and  fhe  took  her 
to  be  a  very  fober  Perfon,  Another  Witnefs  lays, 
fhe  look'd  on  her  to  be  a  very  hone-H:  Perion. 
This  is  the  Sum  of  the  Evidence. 

There  is  a  very  (^rong  Evidence  to  induce  you 
to  believe  that  flie  did  forge  the  Bend.  Such  a 
Bond  fhe  had,  that  is  plain.  She  does  give  no  Ae- 
count  what  is  become  of  it ;  and  Hie  does  not 
(hew  any  manner  ot  Pretence  of  having  fo  much 
Money  from  Sir  Robert  Clayton  due  to  lu  r,  (he  does 
not  make  it  appear  why  Sir  Ruben  fliould  give  her 
a  Bond  upon  any  Acount.  Now  for  any  to  fay 
that  they  knew  her,  and  they  do  not  believe  (he 
would  forge  a  Bond,  that  is  no  Evidence  ;  no  body 
ought  to  believe  111  of  Mrs  Butler,  or  any  one  elfe, 
unlefs  it  be  made  to  appear.  But  the  Queltion 
is  not,  what  they  do  believe;  but  whether  the 
Matter  be  not  proved  to  you  to  your  Satisfaction, 
that  fhe  has  forged  this  Bond.  And  if  you  are 
fatisfied  that  (he  did  forge  it,  you  ought  to 
find  her  guilty;  and  if  you  do  not  believe  the 
Evidence  to  be  fatisfadory,  you  ought  to  acquit 
her. 


T'hen  the  Jury  ■withdrew,  and  leiug  returned,  gave 
their  Verdi^  m  follows. 


Cl.  of  Arr.  Are  you  agreed  of  your  Verdift  > 

Jury.  Yes. 

Cl.  of  Arr.  Who  (hall  fay  for  you  ? 

Jury.  Foreman. 

Cl.  of  Arr.  Bring  Mary  Butler  to  the  Bar.  How 
fay  ye  ?  Is  the  Prifoner  at  the  Bar  guilty  of  the 
Forgery  whereof  (he  ilands  Indifted,  or  not  gml- 

Foreman.  Guilty. 

T'he  Judgment  which  the  Court  pronounced  againfi  her 
woi,  "That  fhe  fhould  pay  a  Fine  of  five  hundred 
Pounds  to  the  King,  and  continue  in  Prifon  till 
fie  paid  it^ 
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GLX  V.  The  Vroceedtngs  upon  the  Bill  of  Divorce  between  Hk 
Grace  the  Duke  of  Nokvolk  and  the  LadjfMAK^MoKD  At^Tf 
February  ^»//  March,  1^99*  12  Will.  III. 

V  1 1. 

I.  The  Journal  of  the  Hou/e  o/L  O  R  D  S,   together  with  the  B I  L  L. 

II.  The  Depojitions  before  their   LORDSHIPS. 

III.  The  Examination  and  EVidence  of  the  DukeV  Witneffes. 

IV.  The  State  of  the  Cafe  on  both  Sides. 

V.  !B!jJ)op  CoufensV  Argument^   proVmg  that  Adultery  caufes  a  'D'lffolution  of 

Marriage. 
yi.  The  Pleadings  of  the  Learned  Council,  before  the  Honourable  Houfe  of  Com* 
mons  and  the  Committee,  it^ith  other  Matters  thereto  relating. 


Die  yovis  15  FdruariJ,  1699. 

PON  Reading  the  Petition  oF Hen- 
ry Huke  of  Norfolk,  praying  Leave 
to  bring  in  a  Bill  to  difl'olve  his 
Marriage  with  the  Lady  Mary  Mor- 
dant, and  toerable  him  to  Marry 
again;  he  having  certain  Proof  of  his  Wife's 
living  in  Adultery  with  ^'wJohnGermaine  :■  It  is 
Order'd  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  aflembled,  That  the  faid  Petition 
(hall  be  taken  into  Confideration  to-morrow,  at 
Eleven  of  the  Clock,  and  all  the  Lords  fummon'd 
to  attend. 

Die  Veneris  16  Fehruarij,   16^ p. 

After  reading  the  Order  for  refuming  theCon- 
fideration  of  the  Duke  of  Norfolk's  Petition,  and 
Debate  thereupon  ; 

Hodie  prima  vice  leEia  efi  hiV.a,  entitled.  An  Aft 
to  dillolve  the  Duke  of  Norfolk's  Marriage  with 
the  Lady  Mary  Mordant,  and  to  enable  him  to 
Marry  again.    In  the  Words  following, 

Humbly  flMweth,  and  cc?nplaineth  to  Tonr  ?nc/}  Excel- 
lent  Majefly,  your  true   and  faithful  SithjeB:  Henry 
Duke  of  'i>iorfo\k,and Earl- Marpal of  EngUnd,  I'hat 
he  did,fo7ne  Tears  /ince,  marry  the  Lady  Mary  Mor- 
dant, hts  now  Wife ;  and,    that  flie   hath,  for  diver  % 
Tears,  lived  in  Separation  from  the  faid  SubjeEi,  and 
hath  had  tinlawful  Familiarity  and  adulterom  Conver- 
fation  -with  Sir  John  Germaine,  Ear.  and  i>  guilty  of 
Adultery  on  her  part,  and  hath  broken  the  Bond  of  Ma- 
trimony.     For af much  therefore  at  your  faid  Sid-jeSi  hath 
no  Iffue,  nor  can  hope  for  any  oth^r  than  fpuriom  IJfue 
to  fucceed  him  in  his  Honours,  Dignities,    and  E/late, 
unlefs  the  faid  Marriage  he  drclar'd  void,  and  annnli'd 
by  Parliament,  and  your  faid  SubjeSi  be  enabled  to  ffiarry 
any  other  Woman.       May  it  pleafe  Tour  mofi  Excel- 
lent Majefly.^  out  of  your  Princely  Goodnefs  nndCcmpaf- 


/ion  to  your  faid  SubjeEi's  Msfortune  and  Calamity,and 
for  the  future  Support  and  Comfort  of  himfelf  and  Fa- 
mily, that  it  may  be  enaSied  :  And  be  it  enabled  by  the 
Kings  mofl  Excellent  Majefly,  by  and  with  the  Advice 
and  Canfent  of  the  Lords  Spiritual  and  Temporal,  anii 
of  the  Ct7nmons  in  this prefent  Parliatnent  affembled,and 
by  the  Authority  of  the  fame,    "That  the  faid  Bond  of 
Matrimony  being  violated  and  broken  by  the  manifeji 
open  Adultery  of  the  faid  Lady  Mary  Mordant,  be^ 
and  is  hereby  enacted,  declared,  and  adjudged  to  be  from 
henceforth  -LvhvUy  diffolved,  annulled,  vacated,  and  made 
void  to  all  Intents,  Conjiruclionf,  and  Purpcfts  whatfo' 
ever  :  And,  that  it  flmU  and  may  be  lawful  to  and  fit 
the  fiid  Henry  Duke  of  Norfolk ,  at  my  time  or  tiinei 
hereafttr,  to  contra^  AIatri?nony,  and  to  marry  (as  well 
in  the  Life-time  of  the  faid  Lady  Mary,  as  if  fl)e  were 
natuval'y  dead)  with  any  other  Woman  or  Women  with 
whom  he  7night  lawfully   jnarry  in  cafe  the  faid  Lady 
Mary  was  not  living  :  And,    that  ftich    Matrimony, 
when  had  and  celebrated,  (kail  be  a  good,  ji'fl,  and  law- 
ful  Marriage,  and  fo  fhali  be  adjudged,  deemed,  and  taken 
to  all  Intents,  ConflruEtions,  and  Ptcrpofes ;  and,  that  all 
and  every  Child  and  Children,  born  in  fuch  Matrimony, 
fhall  be  deemed,  adjudged,  and  taken  to  be  boni  in  law' 
ful  IVedkck,  and  to  be  legitiinate  and  inhoitable,  and 
flyall  inherit  the  faid  Dukedom  of  Norfolk,    Office  *f 
Earl  Ma;flhil  of  England,    and  all  other   Earldoms^ 
Dignities,  Baronies,  Honours,  and  "Titles   of  Honour, 
Lands,  Tenement  (,  and  other  Hereditament!   from  and 
by  their  Fathers,  Mothers,  and  other  Anceflors,   in  like 
manner  and  form  ad  any  other  Child  or  Children  born  in 
lawful  Matrimony  Pmll  or  may  inherit  or  he  inherit  able  ^ 
according  to  the  Cotirfe  of  Inheritances  tifed  in  this  Realm  j 
and  to  have  and  enjoy   all  Privileges,  Preeiiiinencies, 
Benefits,    Advantages,   Clai?ns,  and  Demands,  oi  any 
other  Child  or  Children   horn   in  lawful  Wedlock  may 
have  or  claim  by  the  Laws  andCv.floms  of  this  Kingdom. 
And  be  it  further  enaSled,  That  the  [aid  Henry  Duke 
of  t^oriolk  fl:>all  be  entitled  to  be  Tenant  by  Courtefie  of 
the  Lands  and  Inheritance  of  fuch  Wife  whom  he  fhaJi 
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hereafter  marry,  and  f neb  Pf'ife  at  he  f}all  fo  marry 
(kail  be  entitled  to  Doiver  cj  the  Lands  and  'Tenements 
-whereof  the /aid  Henry  Duke  o/' Norfolk  JJjall  befeifed 
cj  fiich  Eftate  'd:hereofP}e  fl)all  be  do'xable,  cu  any  other 
Hmhand  or  Wife  may  or  might  claim,  haw,  or  enjoy. 
And  the  Child  or  Children  born  in  ftich  Marriage  fiaS 
and  may  derive  and  make  T'ltle  by  Defcent  or  other-wife 
to  and  from  any  of  their  Ance^rs,  ai  any  other  Child  or 
Children  may  do,  any  Laiv,  Statute,  Reflraint,  Prohi- 
bition, Ordinance,  Canon,  Confitntion,  P-refoiption,  or 
Cuftom  had,  made,  exercifed,  or  ufed  to  the  contrary  of 
the  Premifes,  or  any  of  them,  in  any  -wife  notwijhfiand- 
ing.  And  he  it  further  enatlcd  by  the  Authority  afo-re- 
■  faid,  'That  the  f aid  Lady  Mary  jZw//,  and  is  hereby  bar- 
red and  excluded  ofandjrum  all  Dower  and  Thirds,  and 
vf  and  frord  all  Right  and  Title  oj  Doivtr  and  Thirds 
unto  or  out  of  any  the  Honours,  Manners,  Lands,  or  He- 
reditaments of  the  faid  Duke ;  and.  That  all  Conveyan- 
ces, Joyntwes,  Settlements,  Limitations,  and  Creations 
of  Ufes  and  Tritflsof,  into,  or  out  of  any  Honours,  Man- 
Itors,  Lands,  or  Heredita?nents,  at  any  time  heretofore 
,7nade  by  the  faid  Duke,  vr  any  of  his  Amejlors  or  Tniflees, 
unto,  or  upon,  or  for  the  life  or  Benefit  of  the  fiid  Lady 
Mary,  or  any  the  Iff  tie  of  her  Body,  or  for  eafing,  dif- 
charging,  or  coumer-fecuring  any  the  Manners,  Lauds,  or 
Hereditaments  of  the  faid  Lady  Mary,  or  any  of  her 
Anctflors,  Jlmll  be  from  henceforth,  fo  far  as  concerns  the 
faid  Lady  Mary,  or  any  Jffue  of  her  Body,  or  any  Lite- 
refi  for  her  or  than,  utterly  void  and  of  none  effeSi ;  and 
all  and  every  the  faid  Honours,  Manaors,  Lands,  or 
Hereditaments  of  the  faid  Duke,  or  any  of  his  Ancejlors 
crTruJlees,  flmll  from  henceforth  remain  and  be  to  and 
for  the  Ufe  and  Benefit  of  the  faid  Duke,  andfuch  other 
Perfon  or  Perfons,  and  for  ficb  Eflutes  and  Litenfis, 
and  in  fuch  manner  and  form  cu  if  the  faid  LadyMwy 
•WM  no-w  naturally  dead  -without  any  Ifjue  if  htr  Body. 
And  alfo.  That  all  Limitations  and  Creatims  of  any  Ufe, 
Ejlate,  Poiver,  or  Tru/l,  -made  by  any  of  the  Anceflors 
of  the  faid  Lady  Mary,  v.nto  or  for  the  Ufe  cr  Benefit  of 
the  faid  Dike,  his  Heirs  or  Affigns,  out  of  any  the 
Mannors,  Lands,  or  Hereditaments  of  any  the  Anceflors 
of  the  faid  Lrtri[>  Mary,  ftiall  be  from  hencefcrth  void, 
and  of  none  effeB.  *  And  be  it  further  enacled  by  the 
Autlm-ity  aforefaid.  That  the  faid  Duke  q/'Nortolk, 
his  Heirs,  Executors,  Adminiflrators,  or  Affgns,  f/jall,  vn 
cr  before  the  Five  and  tiuentieth  Day  cJ  March,  One 
thoufand  feven  hundred  and  one,  fay,  or  caufe  to  be  paid, 
zinto  the  faid  Lady  Mary,  or  her  Affigns,  the  Su?n  of 
Ten  tlmifand  Pounds  of  laiuful  Mney  of  England, 
•which  -was  the  Portion  in  AI  my  paid  on  her  Marriage 
•with  the  faid  Duke  ;  and  on  default  of  Payment  of  the 
faid  Sum  of  Ten  thoufand  Pounds,  on  or  before  the  faid 
Five  and  t-icentieth  D^^o/ March,  then,  and  in  fuch 
cafe,  p.ie  the  faid  Lady  Mary,  and  her  Affgns,  durirg 
her  Natural  Life  from  the  Deceafe  of  the  faid  Duke,  if 
fhe  fhall  furvive  him,  fiall  be  entitled  to,  and  fljall  and 
may  have  and  enjoy  fuch  Jajnture  and  other  Advantages 
Oi/he  might  or  may  have  or  claim  by  vcrtite  of  a  certain 
Indenture  Q_uinquepartite,  inade  upon  and  in  conjide- 
ration  of  the  faid  Marriage,  bearing  Date  the  Thirteenth 
Day  0/  June,  Anno  Domini  One  thoufand  fix  hundred 
fventy  feven,  and  made,  or  mention  d  to  have  b^en 
made.,  bet-ween  Henry  late  Duke  of  Norfolk,  then  Earl 
of  Norwich,  Father  of  the  fa' d  Duke,  and  the  prefent 
Duke,  by  the  Name  of  Henry  Lord  Howard  of  the 
firfl  part,  Henry  Earl  of  Peterborow  and  the  faid 
Dutchefs  by  the  Name  of  the  Lady  Mary  Mordant, 
fole  Daughter  and  Heir  apparent  of  the  faid  Earl  of 

*  This  Claufe  Was  added  after  the  Bill  was  brought  into 
the  Houib  of  ^.ords. 


Peterborow,  of  the  fecond  part ;  Viznry  Mraquis  of 
Worcelfer,  William  Earl  o/Powis,  ^W  Henry  Lord 
O-^ntin,  of  the  third  part ;  Arthur  Onilow,  Efq; 
^w^  Thomas  DalmatroyjE/^";  of  the  fourth  part ;  Si- 
mon Fox,  Efq,  and  Thomas  Weft,  Gent,  of  the  fifth 
part :  And  by  vertue  of  the  Agreements  contain  d  in  cer- 
tain Articles  bearing  Date  the  Eight  and  twentieth  Day 
o/April,  in  the  Tear  of  our  Lord  One  thuufand  fix  hun- 
dred ninety  four,  jnade,  or  mention  d  to  have  been  made, 
between  the  faid  Duke  of  the  one  part,  and  the  faid 
Henry  Earl  of  Peterborow  on  behalf  of  the  faid 
Dutchefs,  and  the  faid  Dutchefs  of  the  other  part;,  ac- 
cording to  the  true  Intent  and  Meaning  of  the  faid 
Quinquepartite  Indenture  and  Articles ;  and  alfo, 
during  the  joynt  Lives  of  the  faid  Duke  and  Dutchefs^ 
flmll  and  7nay  enjoy  Five  hundred  Pounds  per  Annum, 
hyve-rtue  of  an  Indenture  Quadrupartite,  dated  the 
Fifteenth  Day  c/June,  One  thoufand  fix  hundred  ninety 
four,  made,  or  mention'd  to  have  been  7nade,  between  the 
faid  Duke  c/  Norfolk  of  the  firfl  part,  the  faid  Earl  of 
Peterborow  and  the  faid  Dutchefs  of  the  fecond  party 
William  Lord  Lemfler  of  the  third  part,  and  Sir  ]o\in. 
Mordant  Knight  and  Baronet,  and  William  Longue- 
ville  Efq;  of  the  fourth  part.  And  then,  and  in  fuch 
Cafe,  the  faid  Duke  of  Norfolk,  his  Heirs,  Executors, 
and  Adminifirdtors,  is  and  are  difcharg'd  of  and  from 
the  Payment  of  the  faid  Sum  of  Ten  thoufand  Pounds^ 
any  thing  herein  contain  d  to  the  contrary  thereof  in  any 
wife  notivithfianding.  But  on  Payment  of  the  faid  Ten 
thoufand  Pounds  in  manner  aforefaid,  fi^  the  faid  Lady 
Mary  fhall  be  wholly  barred  and  excluded  from  her  faid 
foynture,  and  of  and  from  all  other  Advantages  out  of 
the  Real  and  Perfunal  Efiate  of  the  faid  Duke,  cu  afore- 
faid. 

Upon  the  firft  Reading  of  the  Bill,  entitled. 
An  A£i  to  diffulve  the  Duke  of  t^ or iol\i  s Marriage  with 
the  Lady  Mary  Mordant,  and  to  enable  him  to  Alarrj 
again  ;  It  is  order'd  by  the  Lords  Spiritual  and 
1  emporal  in  Parliament  aflembled.  That  the 
Dutchefs  of  Norfolk  may  have  a  Copy  of  the  faid 
Bill ;  and,  That  his  Grace  the  Duke  of  Norfolk 
fhall  be  heard  by  his  Councel,  to  make  good  the 
Allegations  of  his  Bill,  on  Tutfday  next,  at  Eleven 
of  the  Clock  in  the  Forenoon  ;  and.  That  the 
Dutchefs  of  Norfolk  may  have  Councel  to  attend 
at  the  fame  time,  if  fhe  pleafe. 

Die  Sabbati  17  Febrttarif,   i6^p. 

Upon  reading  the  Petition  of  Af^?;;)- Dutchefs  of 
Nrfnlk,  praying  to  be  heard  by  her  Councel  before 
any  furdier  Proceedings  be  made  on  the  Bill  enti- 
tled, An  Ati  to  diffohe  the  Duke  0/ Norfolk'/  Mar- 
riage with  the  Lady  Mary  Mordant,  and  to  enable 
him  to  Marry  again ;  It  is  order'd  by  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  aflembled,  tliat 
the  Dutchefs  of  Norfolk  fhall  be  heard  by  her 
Councel  as  defir'd,  on  Tuefday  next,  at  Eleven  of 
the  Clock  in  the  Forenoon- 
It  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled.  That  WilliajnLane 
and  John  le  Fountain,  Gent,  do  attend  this  Houfe 
on  Tuefday  the  Twentieth  Day  of  this  Inftant 
February,  at  Ten  of  the  Clock  in  the  Forenoon, 
as  Witnefles  to  be  examined  on  the  behalf  of  the 
Duke  of  Norfolk. 

Die  Lunx  ip  Feb-niarif,  i5pp.     ' 

It  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled.  That  Mr  Daniel 
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Gtrmaine,  iAv  Simon  Brians  ^Wasde  B,ieKne,  M.ys  An- 
na Maria  Briane  alias  de  Brienns,  and  Mrs  Judith 
Pojjette  alhs  Perfode,  do,  and  they  are  hereby  re- 
quir'd  to  attend  this  Houfe,  as  V/itnefl'es  on  the 
behalt  of  his  Grace  the  Duke  of  Norfolk,  to-mor- 
row at  Eleven  of  the  Clock  in  the  Forenoon- 

Die  Marti s  20  Februarij,  16^9. 

After  hearing  Councel,  upon  the  Petition  of 
the  Dutchefs  of  Norfolk,  purfuant  to  the  Order 
of  the  Seventeenth  inflant ;  as  alfo  Councel  fur 
the  Duke  of  Norfolk,  the  following  Order  was 
made,  'viz^. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  alVembled,  That  this  Houfe 
will  hear  Witnefles  for  the  Duke  of  Norfolk,  only 
to  Matter  of  Fad,  fince  the  rejefting  of  the  Hrft 
Bill,  except  only  Mr  J^aaiel  Gtrmaine,  Mr  Simon 
Briane  alias  de  Brienne,  Mrs  Anna  Maria  Briane  or 
de  Brieme,  Mrs  Judith  Poffttte  or  P  erf  ode,  Mrs  £- 
lianor  Vanef,  v-ho  are  at  liberty  to  give  Evidence 
to  Matters  of  Fad:  before  that  Time,  which  were 
not  then  before  the  Houfe  ;  and  are  hereby  re- 
quir'd  to  attend  this  Houfe,  as  Witnefles  on  the 
behalf  of  his  Grace  the  Duke  of  Norfolk,  to-mor- 
row Morning,  at  Eleven  of  the  Clock. 

Ic  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  to-morrow, 
ai  1  welve  of  the  Clock,  this  Houfe  will  proceed 
to  hear  Councel  and  V.  it.efles  fv  r  the  Duke  of 
Nrfolk:  to  make  good  the  Allegations  in  his  Bill, 
p.t  which  Time  the  Dutchefs  ot  Norfolk's  Councel 
ftiall  be  prefent. 

Ic  is  Ordcr'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  H^'dliam  Bayly 
and  Edmund  Dauies  do,  and  they  are  hereby  re- 
quii-'d,  to  attend  this  Houfe  to-morrow,  at  Ele- 
ven of  the  Clock  in  the  Forenoon,  as  Witnefles 
to  be  examin'd  on  the  behalf  of  the  Duke  of  A'bi'- 
folk. 

Die  Martis  21   Fehuarii,  16pp. 

The  Houfe  being  inform 'd.  That  Endeavours 
had  been  made  to  ferve  Orders  upon  the  Duke  of 
Norfolk's  WitncflTes,  and  feveral  of  them  were  fick, 
and  others  could  not  be  found, 

Jofeph  Whilky  being  call'd  in  and  Sworn,  faid 
as  follows. 

Daniel  Germaine I  went  to  his  Houfe,  and 

was  told  by  a  Neighbour  no  body  was  within, 
but  they  bid  me  go  to  the  Alehoufe  at  the  next 
Door  and  I  might  hear  of  him;  and  enquiring 
there,  I  found  one  of  his  Journeymen,  Peter  Hercu- 
les, who  told  me.  He  had  not  been  at  home  thefe 
Six  Months,  nor  could  not  tell  when  he  would 
return  ;  but  I  fhew'd  him  the  Original  Order, 
arid  ferv'd  him  with  a  Copy,  and  told  him,  his 
Maftet  was  to  appear  at  the  Duke  of  NrfolU's 
Lodgings,  at  the  Houfe  of  Lords,  to-morrow,  at 
Eleven  a-Clock,  as  a  Witnefs  for  him. 

MrAw/oK  Briane I  went   to  his  Houfe  in 

St.  James's  Street,  and  Mr  Poffette's  Man,  Jer.  Hoff- 
man, cattle  to  the  Door,  who  told  me  Mr  Briane 
went  to  Kenflngton  that  Afternoon  ;  and  no  fooner 
had  he  faid  fo,  bat  Mr  Poffette  came  in,  who  told 
me  the  fame ;  and  I  ask'd  him  to  fpeak  with 
Mr  Briane's  Wife,  and  he  told  me,  She  was  fo  weak 
that  I  could  not  ferve  her  with  the  Order.  Then 
I  ask'd  to  fee  Mrs  Pq/Trfre,  his  own  Lady  ;  he  like- 
wife  told  me,  She  was  fick  and  could  not  be  fpoke 
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to  ;  fo  I  fliew'd  him  the  Original  Order,  and  left 
the  Copy  with  himfelf  for  his  Lady  zxxdMr  Briane's 
Lady,  and  forthwith  went  to  Kenflngton,  to  lervc 
the  Order  upon  Mr  Briane  ;  but  not  meetinf^  with 
him,  after  a  great  deal  of  Enquiry,  I  left  it  with 
his  Maid-Servant  at  his  Lodgings,  and  ferv'd  her 
with  it,  who  told  me,  She  would  give  it  her 
Mailer  that  Night,  who  waited  for  the  K 
coming  from  Hampton  Court.  This 
went  again  to  his  Houfe  at  St.  James's,  and  fenc 
for  his  Servant,  who  told  me,  His  Mafter  did  not 
come  to  Town  lafl  Night  ;  fo,  I  believe,  his 
Maid  had  given  him  the  Order. 

Mrs  Elianor  Vanefs  •  I  enquir'd  at  every 
Houfe  in  Kenjtngton,  where  I  was  inform *d  there 
were  Dutch  People,  and  could  not  know  of  any 
of  them  of  any  fuch  Woman  ;  but  the  Earl  of 
Albemarle's  Steward,  and  the  Porter  of  the  Lodre 
going  into  Hide-Park  (Kenflngton)  promis'd  me  tiiey 
would  enquire  after  her,  and  fend  me  word  if  they 
heard  of  fuch  a  Perfon. 

Then  George  Starkey  being  calfd  in  and  Swornj 
faid  as  followeth.  I  ferv'd  IVilHam  Bayly  with 
the  Order  of  this  Houfe,  to  attend  as  a  Wit- 
nefs this  Day  ;  he  told  ms.  He  was  under  a 
Courfe  of  Phyfick,  and  could  not  flir  out  with- 
out danger  of  his  Life,  but  any  other  Day  he 
would  attend. 

Then  a  C-rtificate  under  the  Hands  of  John 
Hutton  and  "Theodore  Colladon,  Doftors  of  Phyiick, 
was  produced  and  read,  as  follows. 

We  w  hofe  Names  are  under  written,  Dodors 
of  Phyfick,  do  certify.  That  Mary  Wife  of  SiJ7ion 
de  Brienne,  and  Judith  Wife  of  I'eter  Perfode,  have 
been  for  fome  Time,  and  are  at  this  prefenr,  (o 
extraordinary  ill  in  Bed,  that  neither  of  them  can 
remove  Irom  thence  without  dangerof  their  Lives. 
Witnefs  our  Hands,  at  their  Dwell ing-houfe  in 
St.  James's  Street,  betwixt  Ten  and  Eleven  of  the 
Clock  in  the  Morning,  the  2ifl  Day  of  February^ 

>    6  9   9 
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John  Hutton. 
'Theodcre  Colladon. 

After  which,  the  following  Order  was  made, 
vi7... 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem° 
poral  in  Parliament  aflembled.  That  Dodor _7o''-'« 
Hutton  and  Tiod.orTt:tjdore  Cdladon  (vsho  i\g\\(i  a 
Certificate  delivcr'd  and  read  this  Day,  of  the  111- 
nefs  ot  Mrs  Mary  Wife  to  Simon  de  Brienne,  and 
Judith  her  Sifter,  Wife  to  Mr  Peter  Perfode)  do  at- 
tend this  Koufe  to-morrow,  at  Eleven  of  the 
Clock,  to  atteft  upon  Oath  what  they  have  cer- 
tified. 

Then  the  Form  of  the  Oath  formerly  given 
to  Witnefles  being  read  out  of  the  Journal  23  Jan, 
1691,  the  fame  was  agreed  to  with  fome  Altera^ 
tion,  and  is  as  followeth, 

You  fhall  true  Anfwer  make  to  all  fuch  Que- 
ftions  as  fhall  be  ask'd  you  by  this  Honourable 
Houfe,  in  relation  to  the  Charge  of  Adultery  in 
the  Bill  brought  in  by  the  Duke  o(  Norfolk,  a- 
gainft  the  Dutchefs  of  Norfolk,  with  Sir  John  Ger^ 
fnaine.  You  fhall  declare  your  whole  Knowledge 
of  this  Matter,  and  fhall  fpeak  the  Truth,  and 
nothing  but  the  Truth,  as  well  upon  the  Matter 
as  you  fhall  be  examined  on  behalf  ot  his  Grace 
the  Duke  of  Norfolk,  as  upon  fuch  Interrogatories 
as  fhall  be  exhibited  on  behalf  of  the  Dutchefs 
of  Norfolk,  without  Favour  or  Aftedion  to  either 
Ik  Party 
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farty.     So  help  vou  God,  and  by  the  Contents     bode,  and  faid  they  had  not  the  Names  till  t!iis 


of  this  Book. 

Then  the  Council  being  called  m,  they  for  the 
Duke  having  opened  the  Nature  ot  their  Evi- 
dence, Mrs  EUamr  Vanefs  v  as  Sworn,  and  being 
asked  fome  Qiieftions  by  the  Duke's  Council, 
Ihe  appeared  to  be  a  Dutch  Woman,  and  could 
not  well  undcrfland  Englifl),  and  an  Interpreter 
being  oftered  by  the  Duke's  Council  ;  Council 
withdrew,  and  the  Houfe  agreed  that  the  Dut- 
chefs's  Council  Hiculd  have  an  Interpreter  alfo  ; 
and  the  Council  being  called  in  again,  were  told 
fo  by  Order  of  the  Houfe,  and  that  they  might 
proceed  to  any  other  VVitnefs.  The  Dukes 
Council  defired  that  they  might  begin  with  Mrs 
FflKf/i,  and  V.  ithdrcw. 

Then  the  following  Orders  were  made. 
It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aflemblcd,  That  tiie  Agents 
for  the  Duke  of  Norjolk,  do  forthwith  deliver  a 
Lift  of  the  VVitnelTes  they  intend  to  examine  on 
the  behalf  ot  the  Duke  of  NorJolL,  to  the  Dut- 
chefs  of  Nuijolk,  or  her  Agents. 

In  is  Ordered  by  the  Lord's  Spiritual  and 
Temporal  in  Parliament  Aflembled,  That  to 
morrow  at  Twelve  of  the  Clock,  this  Houfe  will 
proceed  to  hear  Council  and  WitneHes  for  the 
Duke  of  Norfolk,  to  make  out  the  Allegations  in 
his  Bill,  at  which  Time  theDutchefs  ot  Norjolks 
Council  (hall  be  prefent. 

It  is  Ordered  by  the  Lords  Spiritual  and  1  em- 
poraiin  Parliament  Affembled,  Thai  Daniel  Ger- 
maine,  Simon  Briane  alias  de  B;ienne,  Anna  Mana 
Briane  alias  de  B.kmie,  Judith  Pijfstte,  alias  Per- 
fode,  ——■  Gomaken, Pontack,  Sujamia  Barring- 
ton!  Hicgonee.     Mrs  Keamr,  Jofeph    Berger, 

William  Lane,  John  Le  Fountains,  Jonathan  Browne, 
Hater,  and •  M-'dbume  do,  and  are  here- 
by required  to  attend  this  Houfe  to-morrow  at 
Eleven  of  the  Clock,  in  the  Forenoon,  as  Wit- 
nefles  to  be  examined  on  the  behalf  of  the  Duke 
of  Norjolk. 

It  is  Ordered  by  the  Lords  Spiritual  and  J  em- 
poral  in  Parliament  Aflembled,  That  IVilliain 
Allen  and  John  Muitland  do,  and  they  are  hereby 
required  to  attend  this  Houfe,  on  Service  ot  this 
Order,  as  VVitnefles  to  be  examined  on  behalf 
of  the  Duke  of  Norfolk. 

Die  Joz'is  2  2  Fehrtiarii,   J6^^- 

This  Houfe  being  informed  that  Sir  "Theodore 
Cullndon,  and  Doctor  Hatton  attended,  as  Order- 
ed yeflerday. 

Sir  Theodore  Colladon  being  called  in  and  Sworn, 
fays  he  faw  Mrs  De  Briane  yefterday,  fhe  was 
very  ill  faintjng  in  Bed,  and  fcarce  able  to  live. 
Mrs  Perjuie  he  alfo  vificed,  who  having  mifcar- 
ried  by  a  Fright,  could  not  flir  out  of  her  Bed 
without  Hazard  of  lier  Life. 

Doftor  Hiitton  being  called  in  and  Sworn,  fays 
hevifited  Mrs  Mary  de  Briane  this  Morning,  fhe 
hath  been  fick  three  Months,  is  in  an  ill  Condi- 
tion of  Health,  and  will  endanger  her  Life  if  fhe 
comes  abroad.  Mrs  Perfode  is  very  ill,  flie  can- 
not come  out  of  her  lied  without  endangering 
her  Life. 

Then  the  Council  were  called  for  the  Duke 
and  Dutchefs  of  Norfolk. 

The  Dutchefs's  Council  moved  ro  have  the 


Morning. 

Then  the  two  Interpreters  took  the  following 
Oath. 

Toll  floall  ivell,  trtily,  and  faithfnlly  interpret  he- 
tzveeK  the  Huufe  and  Elianor  Vanefs,  the  IVit' 
nefs,  touching  the  Matters  jl)i  fijall  give  in  Evi- 
driice. 

Council  being  withdrawn,  the  Houfe  agreed 
to  tell  the  Duke's  Council,  that  they  might  pro- 
ceed to  examine  Witnelfes  that  were  nair.ed  the 
Day  before.  And  that  if  the  Dutchefs's  Coun- 
cil had  any  Exception,  they  might  now  make  it 
agaiiiil:  them  cr  their  Teftimony,  and  that  the 
Duke's  Agents  fhould  give  the  Chriftian  Names 
of  their  Wirnelles,  and  as  much  as  they  can  of 
the  Places  of  their  Abode  to  the  Agents  of  the 
Dutchefs. 

The  Council  being  called  in  again,  were  told 
what  was  agreed  on  by  the  Houfe  touching 
the  Witneffes :  Then  the  Duke's  Council  pro- 
ceeded and  called  in  EUamr  I'lmefs,  who  being 
ask  d  feveral  Qiieftions  by  the  Duke's  Council, 
the  Interpreter  ask'd  them  of  her  in  Dutch,  and 
fhe  anlVered  again  to  the  Interpreter,  and  he 
declared  her  Anfwers  to  the  Houle  in  Englifi. 

Nicholiii  Haufier,  being  Sworn  in  like  mannerj 
ga\e  his  Teftimony  in  French  by  an  Interpreter. 

Then  Council  being  withdrawn,  the  follow- 
ing Orders  were  made,  'viz.. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aflembled,  That  the  Short- 
hand Writers,  who  took  the  Witneffes  Evidence, 
do  didate  to  a  Clerk  in  order  to  be  tranlcribtd 
what  the  Witnefl'es  have  faid,  that  tlie  Exami- 
nations with  the  Short-hand  VVrirers  Book  and 
Papers  are  to  be  fealed  up  and  kept  by  the  Clerk 
until  the  next  Day  the  Houfe  fhall  proceed  on 
this  Matter,  and  then  what  is  tranfcribed  ihall 
be  read  at  the  Bar  in  the  Prefence  of  the  Wic- 
nefi. 

k  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aflembled,  That  on  Satur- 
day next  at  Twelve  of  the  Clock,  this  Houfe  will 
proceed  to  hear  Council  and  Witnefl'es  for  the 
Duke  of  Nurfolk  to  make  out  the  Allegations  of 
his  Bill,  at  which  Time  the  Dutchefs  of  Norfolk's 
Council  fhall  be  prefent. 

It  is  Ordered  by  theLords  Spiritual  and  Tem- 
poral in  Parliament  Aflembled,  That  Simon  Brians 
alias  de  B,ienne,  fhall  be  and  is  hereby  required 
to  attend  this  Houfe,  on  Saturday  next  at  Eleven 
of  the  Clock  in  the  Forenoon,  to  be  examined  as 
a  Wttnefs  on  behalf  of  the  Duke  of  Norfolk. 

Die  Veneris  23  Februarii,  16^9. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aflembled,  That  James  Bei- 
ger,  Sufannah  Barrington,  Frances  Knight,  and  James 
Macdonnell,  fhull,  and  they  are  hereby  required 
to  attend  this  Houfe  to-morrow  at  Eleven  of  the 
Clock  in  the  Forenoon,  as  Witnefles  to  be  exa- 
mined on  the  behalf  of  the  Duke  of  Nrrjolk. 

Die  Sabbati  24  Febniarii,  16^9. 

The  Houfe  being  moved,  that  Mr  Simon  Briane 
or  De  Brienne  may  be  fent  for  in  Cuftody,  for  not 
having  attended  according  to  the  Order  of  this 


Witneffes  Chriftian  Names,  and  Place  of  their  A-     Houfe,  as  a  Witnefs  for  the  Duke  of  Norjolk. 

Here- 


and  his  Butchefs,  for  a  Divorce. 


Hereupon  Thomoi  KeUett  wax  called  in,  and  be- 
ing iworn,  faid  to  this  Effeft,  vii.. 

I  went  to  the  Houfe  of  the  Dutchefs  of  Nor- 
folk, and  inquired  for  Mrs  Sufannab  Barringtony 
and  if  flie  lived  there,  a  Man  faid  no  :  I  asked 
if  he  could  tell  me  where  fhe  was,  he  faid  no. 

Then  I  went  to  ferve  Mr  Simon  Brime  or  de 
Brienne,  and  being  at  his  Houfe  enquired  for 
him,  his  Man  faid,  his  Mafter  was  gone  to  Keng- 
flngtun  J  he  took  the  Order  and  faid  he  would 
give  it  his  Mailer. 

I  went  to  the  Lord  Cutn\  Houfe,  and  ask'd 
for  one  Mr  Berger,  but  could  not  hear  of  him; 
I  went  to  my  Lord's  Stables,  and  asked  his 
Coachman  for  Mr  Berger ,  he  faid  he  lived  in 
Hedge-Lane ;  there  I  went  and  found  his  Wife, 
and  delivered  the  Order  to  her,  fhe  faid  fhe 
would  have  nothing  to  do  with  it,  and  that  Mr 
Germaine  gave  him  Bread.  I  faw  him  yefterday, 
and  he  told  me  he  had  been  with  the  Duke  of 
Norfolk,  and  would  attend  him  again. 

I  went  again  to  the  Dutchefs  of  Mj/o/^'s  Houfe 
to  ferve  Mrs  Barringtvn,  and  one  told  me  fhe 
was  feen  look  out  ot  a  Window,  and  another 
told  me  fhe  was  at  Home,  fo  I  could  not  ferve 
the  Order  on  her. 

The  Houfe  being  informed  upon  Oath,  That 
a  Copy  of  the  Order  for  Mr  Simon  Briane  or  de 
Brienne  to  attend  this  Houfe,  as  a  Witnefs  for 
the  Duke  of  Norfolk,  was  left  with  his  Servant 
at  his  Dwelling-place,  and  he  not  attending  this 
Houfe,  It  is  Ordered  by  the  Lords  Spiricual  and 
Temporal  in  Parliament  Allembled,  That  the 
Serjeant  at  Arms,  attending  this  Houfe,  do 
forthwith  attach  the  Body  of  the  faid  Simon 
Briane  or  de  Brienne,  and  bring  him  to  the  Bar  of 
this  Houfe,  to  anfwer  for  his  Offence :  And  this 
fhallbe  a  fufficient  Warrant  on  that  behalf 
"To  the  Serjeant  at  Alms  attending  this  Huufe, 
his  Deputy  or  Deputies,  and  every  of  them. 

The  Houfe  was  informed  that  one  Hugonee, 
Servant  to  the  Lord  Haver^mm,  being  fummoned 
was  fince  gone  away.  Of  which  the  Lord  Ha- 
•ver/ham  ga.ve  the  Houfe  an  account  to  this  Effed, 
That  he  received  a  Letter  from  the  Duke  of 
Norfolk,  wherein  he  defired  his  Servant  might  at- 
tend the  Houfe  this  Day.  And  his  Lordfhip 
writ  an  anfwer  that  he  fhould.  But  when  his 
Lordfhip  arofe  in  the  Morning,  his  Servant  was 
gone  away,  and  told  the  Laundry-woman  cr 
fervants,  he  had  a  Quarrel,  and  was  going  for 
Holland. 

1  he  Council  and  Witnefles  being  called  in  for 
the  Duke  of  Norfolk,  the  Dutchefs's  Council  pre- 
fent,  and  Mrs  Vanefs  at  the  Bar,  the  tranfcribed 
Depofitions  from  the  Short-hand  Writer  were 
read  to  her,  and  fhe  ligned  them. 

In  like  manner  Nicholas  Hti/Jer's  Depofition  was 
read,  and  he  figned  it. 

Then  the  Council  proceeded,  and  examined 
William  Bayly,  and  his  Depofitions  was  taken  in 
Short-hand,  was  left  w  ith  the  Clerk  to  be  tran- 
fcribed, in  Order  to  be  read  to  him  on  Monday 
next. 

Council  withdrew,  and  it  was  ordered  that 
IViliiam  Bayly  do  attend  this  Houfe  on  Monday 
next. 

Then  the  following  Orders  were  made. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Affembled,  That  on  Monday 
Bext  at  Twelve  of  the  Clock  this  Houfe  will  pre 
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ceed  to  hear  Council  and  Witneffes  for  the  Duke 
of  Norfolk,  at  which  Time  the  Dutchefs  of  Nor- 
folk's  Council  fhall  be  prefenc. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aa'embled,  That  Mr  Secre- 
tary Fernon  be  defired  to  fend  to  this  Houfe  on 
Monday  next  at  Eleven  of  the  Clock,  the  Books 
wherein  the  Entries  of  Paffes  are  in  the  Months 
of  January,  February,  and  March,  One  Thoufand 
fix  Hundred  ninety  one. 

Die  Luna  26  Februarii,   iSpp 

The  Council  for  the  Duke  and  Dutchefs  o^ 
Norfolk  w^ere  called  in,  and  the  Examination  of 
William  Bayly  was  read  to  him,  and^he  being  crofs- 
examined  by  the  Ducchef>.'s  Council,  ana  that 
Examination  read  to  him,  he  figned  them. 

Then  yohn  Curyy  was  called  in  and  Sworn, 
faid,  I  went  to  ferve  Mr  La  Fountaine,  and  Mr 
I«Hewith  the  Order  for  their  Attendance. 

MrZ.^  Fw«i^/Ws  Wife  lay  in,  he  faid  he  could 
not  be  forced  to  come,  he  was  not  a  Subjeft  of 
England,  and  is  the  Lady  Dutchefs's  Servant, 

Mr  Lane  gave  me  a  Letter  to  the  Clerk  of  the 
Parliament,  which  w  as  read,  and  in  it  he  defired 
further  time,  not  having  Horfes,  nor  could  ride 
faft. 

The  Dutchefs's  Council  moved  for  Copies  of 
the  Depofitions  taken,  and  Time  for  the  Dutchefs 
to  be  heard,  and  withdrew.  Then  the  followiog 
Orders  were  made,  (viz,.) 

An  Order  for  both  Parties  to  have  Copies  of 
the  Depofitions,  and  fo  much  as  relates  to  that 
Matter  in  the  Journal. 

The  other  for  hearing  the  Dutchefs  by  her 
Council,  on  Monday  next,  and  the  Duke's  Coun- 
cil then  to  be  prefent. 


Depofitions  of  Ellmor  Vanefs, 

Die  Jovis  22  Februarii,  J  699. 

F  LI  A  NOR  Vanefs  Sworn,  Depoieth  as  fol- 
lowech,  (viz..) 

Quefl.  D'ye  know  Sir  John  Germaine  and  the 
Dutchefs  of  Norfolk  ? 

Aiifzu.  Yes. 

Q.  How  long  have  you  known  them  ? 

A.    Two  Years. 

Q.  When  did  you  firft  come  acquainted  with 
them  ? 

A.  Sir  John  Germaine's  Sifter  hired  me  for  a 
Cookmaid  the  Summer  after  the  King  came  for 
England. 

Q.  In  what  Month  of  that  Year  ? 

A.   In  May. 

Q.  Did  you  live  with  either  of  them  as  a  Ser- 
vant-maid ? 

A.  I  lived  two  Months  with  my  Lady  Dut- 
chefs, in  Sir  John  Germaine's  Houfe. 

Q.  How  long  did  you  live  in  the  Houfe  with 
them  ? 

A.   Till  they  went  to  Fox- Hall. 

Q_.  How  long  was  the  Dutchefs  in  the  Houfe 
before  they  went  to  Fox-HaU? 

A.  Two  Months. 

Q_.  Where  was  that  Houfe  ? 

A,  Jufl  over  Spring-Garden. 


lis 


£.  Ac 
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Qj  At  the  Time  when  the  Lady  Dutchefs 
lived  with  Sir  John  Germaine,  w  hat  Company  and 
Converfation  did  they  keep  with  one  another  ? 
And  in  what  Manner?  .     . 

A.    Like  Man  and  Wife. 

p.  Where  was  it  the  Lady  Dutchefs  lived  when 
you  came  firft  into  England  ? 

A.  In  Siv  John  Germain/ s  Houfe. 

Q.  Where  did  flie  live  then  ? 

A.  The  Dutchefs  lived  there  then. 

Q.  How  long  continued  fhe  there  .> 

A.  About  two  Months. 

Q.  How  did  they  live  together  during  that 
Time  ? 

A.  Like  Man  and  Wife. 

Q^  Saw  you  them  in  Bed  together,  at  anyTime, 
at  that  Place  in  the  Cockpit  ? 

A.    Yes. 

Q.   How  often  ? 

A  Many  times,  as  often  as  Man  and  Wife  ftie 
faw  them  in  Bed,  but  did  not  put  them  in  Bed 
in  thofetwo  Months. 

Q^  Did  you  think  any  otherwife,but  that  they 
had  been  Man  and  Wiie  ? 

A.  She  did  not  at  firft,  but  afterwards  (he  did  j 
and  then  they  kept  her  within  Doors,  for  fear  (he 
Ihould  tell  it. 

Q.  Whither  did  the  Dutchefs  go  after  that 
two  Months  ? 

A.    To  Pox-Hall. 

Q.    How  long  did  fhe  live  there  ? 

A.  About  two  Years. 

Q.  Did  Sir  John  Germaine  uCc  to  come  and  keep 
Company  with  the  Dutchefs  there? 

A.  Yes ;  he  ufed  to  come  and  Dine  with  her 
fometimes;  and  he  lay  there  fometimes. 

Q.  What  Converfation  had  Sir  John  Germaine 
with  the  Dutchefs  at  Fox-Hall? 

A.  They  convers'd  together  as  Man  and  Wife. 

Q^    How   long  ? 

A.    Sometimes  one  Night,  fometimes  two. 

Q^  How  often  did  he  ufe  to  come  thither  ? 

A.  Sometimes  twice,  fometimes  three  times  a 
Week,  and  fometimes  but  once. 

Q.    Had  they  one  Bed,  or  two  ? 

A.    But  one- 

Q^  What  Name  did  the  Dutchefs  go  by  at 
Foy:-HaU  ? 

A.    By  the  Name  of  the  Lady  Bectman. 

Q_  What  kin  was  Sir  John  Germaine  pretended 
to  be  to  the  Lady  Dutcliefs  ? 

A.  Her  Brother ;  my  Lady  Dutchefs  faid  fo. 

Q^  Did  you  go  with  them  to  Fox-Hall,  or  not? 

A.    She  went  with  the  Lady  Dutchefs. 

Q^    Whofe  Servant  \\as  you  there  ? 

A-    Lady  Dutchefs's. 

Q^  How  long  did  you  ferve  the  Lady  Dutchefs  ? 

A.  She  ftaid  with  her  till  fhe  went  to  Mill-bank. 

Q^  How  came  you  to  leave  their  Service  ? 

A.     They  fenc  her  away  upon  the   account  of 
'^    the  late  Trial. 

Q^  Who  went  with  you  ? 

A-  Mrs  Sufannah,  Chambermaid  to  the  Lady 
Dutchefs  ;  and  MrAT^c/jo/rtj,  that  was  Gentleman 
to  Sir  JJm  Germaine. 

Q^    What's  his  Name  ? 

A.    Nicholcu  Hojier. 

Q.    Who  took  care  of  your  Palfage  r 

A.    NicholM  Hofier. 

Q.    Whither  was  you  order'd  to  go  ? 

4.    To  Hgllandy  to  the  Hague :  They  paid  her 


in  full,  and  promifed  Fifty  Livres  befides. 

Q.  Was  any  part  of  it  paid  ?  And  by  whom  ? 

A.  She  receiv'd  it  in  four  Quarters,  from  his 
Brother  Philip, at  the  Hague. 

Q.    Whofe  Brother  ? 

A.   Sir  John  Germaine  s  Brother. 

Q^  Who  hired  you  when  you  came  to  England  ? 

A.  Mr  Briaues  Wife. 

Q.  What  kin  is  fhe  to  Sir  John  Germaine  ? 

A.  His  Sifter;  and  they  promifed,  if  Matters 
did  not  go  for  the  Dutchefs,  fhe  would  come  to 
Holland  her  felf,  and  take  her  into  her  Service  a- 


aui. 


Q.  Have  you  feen  Sir  John  Germaine  and  the 
Dutchefs  in  Bed  together  at  Mill-bank? 

A.    Once  or  twice. 

Q.  How  long  had  the  Lady  Dutchefs  lived  ac 
Mill-hank  e're  you  left  her  Service  ? 

A.    Nine  or  Ten  Weeks. 

Q.  How  came  you  to  fee  them  in  Bed  toge- 
ther ? 

A.  By  reafon  none  was  fuffer'd  to  come  into 
the  Room,  the  Bedchamber,  but  fhe  and  another 
Maid,  to  bring  Neeeflaries,  as.  Water  to  wafii 
their  Hands,  and  to  clean  the  Room. 

Q^  Did  you  fee  them  at  their  undrefling,  when 
they  went  to  Bed  ? 

A.  She  undrefs'd  them  her  felf,  and  faw  them 
in  Bed 

Qj  Give  an  Account  how  you  two  came  to 
be  admitted  into  the  Chamber,  and  what  you  faw 
there. 

A.  She  help'd  them  to  Bed,  and  faw  them  go 
to  Bed  together. 

Q^  Saw  you  them  next  Morning  ? 

A.    Yes. 

Q^  On  what  Occafion  came  you  into  the 
Chamber  in  the  Morning  ? 

A.  She  came  with  Chocolate,  and  Water  to  wafii 
their  Hands. 

Q^  Did  you  ever  fee  Mr  Nichoku  Hofier  there  ? 

A.  Yes ;  he  did  the  Bufinefs  that  fhe  did  when 
fhe  could  not  be  prefent ;  he  was  Valet  de  Charnbre. 

Q.  Was  he  Fa'et  de  Charnbre  to  Sir  John  Ger- 
maine, or  to  the  Dutchefs  ? 

A.  He  belong 'd  to  the  Dutchefs  at  Fox-Hall, 
and  afterwards  to  Sir  John  Germaine. 

Q.  Came  he  to  Sir  John  Germaine  before  the 
Lady  Dutchefs  went  to  Fox-Hall,  or  not  ? 

A.  The  Dutchefs  was  at  Fox- Hall  when  he 
came  to  Sir  John  Ge-rmaine. 

Q.  Who  lived  with  the  Bntchefs  at  Fux- Hall  ? 

A-  Sir  John  Germaine  s  Sifter. 

Q^  Who  hired  you  ? 

A.  Mrs  Briane,  Mr  Briane'sVJi^:.  _ 

Q.  Was  tiiere  no  other  Relation  of  Sir  John 
Germaine  s  that  lived  there  befides  ? 

A.  Mrs  Judith. 

Q.  What  Mrs  Judith  ?  What's  her  Name  ? 

A.  She  does  not  know. 

Q.  What  kin  was  Mrs  Jtidith  to  Sir  John  Ger- 
maine ? 

A.  His  Sifter. 

Q.  Did  the  Dutchefs  ufe   to  go  to  no  other 

Place  i 

A.  None,  but  to  the  neighbouring  Gardens,  to 

gather  Flowers. 

Q.  When  ycu  were  at  MiMank,  did  you  ever 
fee  the  Dutchefs's  Father  ? 

A.  She  hath  been  feveral  times  at  theDutchefs  s 
Father's,  and  the  Lady  Dutchefs  told  her  Father 

and 


and  Mother,  that  fiie  brought  hsi  from  Hol/and ; 
{he  drefs'd  three  Difhes  of  Meat  by  order  of  the 
Ducchefs. 

Q^  Who  was  the  Lady  Dutchefs's  Father  ? 
Where  did  he  live  ? 

J.  Be  \ived  at  MiS-hanky  but  could  not  tell  his 
Name  ;  the  Lord  PetevboYow,  fhe  fays,  but  could 
not  think  on't  before  now. 

O.  When  flie  lived  ssiihGeymaine  at  theCockpit, 
wa^there  no  other  that  lived  with  them  at  that 
Time  ? 

A    Nn  body. 

Q^  Did  Sir  John  Germainis  Brother-in-LaW 
or  bifter  lie  in  the  Houie  at  any  time  ? 

A.  Yes ;  when  they  came  firft  to  England  they 
ufed  to  lie  there. 

Q_    Name  them. 

A.    Mr  Briaue,  and  his  Wife. 

Q^  Did  you  fee  any  of  Sir  John  Gevnaine  s  Re- 
lations, at  any  time,  in  the  Room  during  the 
Time  that  theDutchefs  was  in  Bed  with  him  ? 

A.    Yes,  Mr  Briane  and  his  Wife. 

Was  Sir  John  Germaine  in  Bed  at  that  time 
the  Dutchefs  ? 
Yes. 


and  bis  Dutchefs,  for  a  Divorce. 


2. 
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Elianor  Vanefs  cYofs-examind. 

Q^  Was  it  at  Fox- Hall  that  the  Lady  Dutchefs 
faid,  That  Germaine  was  her  Brother  ? 

A.     Yes. 

p.  Did  the  Dutchefs  tell  you,  that  Sir  John 
Ge-nmine  was  her  Brother  ? 

A-  She  gave  it  out  among  the  Neighbours, 
but  never  told  her  fo 

ig.    Was  you  Cookmaid  ? 

A.    She  was  hired  for  Cookmaid. 

Q^  Did  you  continue  to  adt  as  Cookmaid  ? 

A.  Yes,  at  Fox-Hall. 

Q.  Was  you  at  the  Cockpit  ? 

A.  She  ufed  to  clean  the  Rooms,  and  no  body 
was  fuffer'd  to  come  into  the  Room  but  flie,  Mrs 
Sujannah,  and  Nicbohu. 

Q.  Was  there  no  other  Woman  in  the  Houfe 
but  you  ? 

A.    Yes,  Mrs  Sufannah. 

Q.  Where  did  you  fee  Sir  John  Germaine  and 
the  Dutchefs  in  Bed  ? 

A.    At  Fox-Hall. 

Q^  When  came  you  from  Holland  ? 

A.  About  five  or  fix  Weeks  ago. 

Q_.  Where  have  you  been  fince  ? 

A.  She  does  not  know  no  Place  nor  Street  in 
London. 

Q^  How  came  you  over  ? 

A.  About  a  Year  and  half  ago  fhe  met  Nicho- 
las at  Amjurda?n  ;  file  ask'd  him  how  he  did,  and 
if  he  had  got  a  Place  ;  he  anfwer'd.  No,  but  he 
believed  he  iliould  very  foon  have  one  in  England. 

Q^  Who  fent  for  you,  or  brought  you  over, 
from  Holland  this  laft  Time  ? 

A.  She  met  Mr  Nicholas  about  a  Year  ago,  and 
faid,  She  had  a  great  Mind  to  go  and  live  in 
England  again  ;  and  he  faid,  He  would  get  a  Place 
for  her. 

Q.    Who  fent  for  her  ? 

A.  Does  not  know. 

Q^  When  you  came  over,  who  paid  your  Paf- 
fage,  and  firft  took  Care  of  you  .? 

A.  Nicholoi  hath  given  her  what  fhe  fpent  fince.     uppe'r  Rooms  clean,  where  Sirjfohn  Germaine  lay, 

Q.  Who  brought  you  to  Town  ?    And   who         Q^    Did  Sufan  go  over  with  ygu  into  Holland^ 
funufti'd  you  with  Money  ?  And  where  did  you    and  come  back  with  you  ? 


land  >  What  Houfe  did  you  firfi:  cairle  tb  ? 

A.   She  landed  at  Grave/end. 

Q_  Who  received  her  there,  or,  when  fhe  came 
to  I'own,  brought  her  to  any  place  to  lodge  at  ? 

A.  Nicholoi  brought  her  to  a  place  where  fhe 
was  fecure. 

Q^  What  place  is  it  ? 

A   She  does  not  know,  file  never  was  in  London. 

Q.  Did  you  not  live  at  FoxHall.and  at  Sir  Johti 
Germaine's  Houfe  in  the  Cockpit  ? 

A.  She  was  no  further  than  thofe  Houffesj  fhe 
means,  ftie  was  never  in  the  City  of  London. 

Q.  Where  is  the  Houfe  fhe  has  been  at  thefe 
fix  Weeks  ? 

A.  She  can't  tell  whereabouts  it  is. 

Q.  Was  you  hot  fent  for  back  from  Holland  to  be 
a  Witnefs  ? 

A.    No,  knew  nothing  of  it  till  about  — 

Now  about  eight  or  nine  Weeks  ago. 

Q^  In  what  Street  is  the  Houfe  you  have  been  at? 

A.  I  can  t  tell. 

Q.  How  long  is  it  fince  you  went  into  Holland, 
fince  you  left  tlie  Dutchefs's  Service  ? 

A.  About  eight  Years  ago. 

Q.  Did  you  never  tell  any  body  the  OccafioiJ 
of  your  going  over? 

A   Yes,  in  Holland,  but  not  here, 

2;  To  whom  did  you  tell  it  ? 

A.   To  a  great  many. 

Q.  Know  you  any  of  thofe  to  be  in  England^ 
that  you  did  tell  it  to  ? 

A.  Does  not  know  any. 

Q.  Did  you  ever  difeover  this  Matter  of  your 
own  accord  ?  or.  Was  you  ask'd  to  do  it  ? 

A-  I  faid,  I  would  tell  the  Truth  if  I  were 
asked. 

Q.  Can  you  name  the  Perfon  that  ask'd  you  ? 

A.    Mr  Nicholas. 

Q.  Had  you  any  Difcourfe  about  this  Matter 
about  eight  Weeks  ago  ? 

A  When  I  asked  Mr  Nicholoi  if  he  could  gee 
me  a  Place  in  England,  I  told  him,  I  would  fay 
the  Truth. 

Q.  What  Difcourfe  had  you  with  Mr  Nicholcu 
about  it  ? 

A-  I  asked  Mr  Nicholcu,  whether  there  was  any 
danger  of  any  fuch  Thing;  he  faid,  He  knew 
nothing  of  it. 

Q^  Did  you  ever  difeover  that  you  were  fent 
out  of  the  Way,  into  Holland  ? 

A.    No. 

jg.  Whether  you  and  this  Gent,  that  interprets 
have  not  talked  moft  of  this  Matter  before  you 
came  hither  ? 

A.    No. 

Q.  Who  have  you  talk'd  co  about  this  Matter, 
fince  you  came  into  England,  befides  Nicholas  ? 

A.    No  body, 

2;  Are  you  a  Single  Woman,  or  a  Married 
Woman  ? 

A.    A  Single  Woman, 

"The  Duke's  Council. 

Q.  Was  it  your  Bufinefs  to  look  after  the 
Chamber,  to  keep  the  Door  conftantly,  or  on  what 
Occafion  ? 

A.  I  ufed  to  wafh  the  Dutchefs's  Cloaths,  and 
bring  to  Sir  John  Germaine's  Houfe,   and  keep  the 
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A.  Mr  Nichtjkis  brought  me  into  a  Room  where 
ftie  was  kept,  and  I  ftayed  a  while  with  her._ 

O.  Did  Stifan  go  with  you,  and  come  with 
you  again  ? 

A.  Nicholas,  and  iiz/zK,  and  I,  were  in  a  Room 
together,  and  Mr  Gtrmaine  came  every  Might 
•when  the  Houfe  was  broke  up,  and  told  us  what 
paffed. 

Q.  Did  Stifan  go  to  Hdland  with  you  ?  whe- 
ther did  you  go  before  Nicholas  or  with  him  ? 

A.  Sir  John  Gtr?naine  ordered  Nicholas  and  fhe 
to  go  into  Holland,  and  Nicholas  went  with  her. 

Signum, 
Elianor  Vanefs. 


Depofirions  of  Nicholas   Hofier. 

Die  Jovis  2-2  Felruarii,   1699. 

Nicholas  Hofier  Sworn. 

0  \T7Hether  he  knows  Sir  John  Germaim 
W      and  the  Dutchefs  of  Norfolk  ? 

A.  Yes  Sir,  I  underftand,  I  know  both. 

Q.  How  long  have  you  been  acquainted  with 
Sir  John  Germaine,  and  upon  what  Occafion  ^ 

A.  The  firft  he  came  to  know  him  was  in  Sitf- 
folk-Street. 

Q^  Whether  ever  he  was  a  Servant  to  him  .' 

A.  Yes,  I  was  a  Servant  to  him  there. 

Q.  When  was  it  you  firft  came  into  Sir  'John 
Germaine's  Service  1 

A.  It  was  above  half  a  Year  before  King  James 
went  away.  _ 

Q.  Did  you  live  with  Sir  John  or  the  Dut- 
chefs ? 

A.  With  Sir  John  Germaine. 

Q.  Where  did  he  dwell  at  that  Time  .? 

A-  He   had  Lodgings  at  the  Golden  Ball. 

Q.  Was  you  with  him  afterwards  when  he  was 

at  the  Cockpit  ?  ,     ,-    ,    • 

A.  Yes,  and  I  lived  with  him  at  the  Cockpit 

too.  ,     r^      ,    , 

Q.   At  that  Time  did  you  know  the  Dutchefs 

cf  Norfolk  .? 
A.  I  knew  her  becaufe  they  told  me  ftie  was 

f 

Q^  Was  there  any  Lady  that  lived  with  Sir 
John  Cennaine  at  the  Cockpit  .' 

A.  At  that  Time  there  was  Mrs  Bnenne,  Sir 
John  Germaine''s  Sifter. 

Q.  Was  there  any  body  elfe  us'd  to  lodge 
there  ? 

A.  There  was  none  there  but  her  at  firft. 

Q.  Was  there  any  other  afterwards  .? 

Q.  Yes,  about  two  or  three  Months  after- 
he  was  there,  but  I  don't  juftiy  know  how  long 
afterwards. 

Q.  Who  was  there  then  1 

A.  There  was  his  Sifter,  by  Name  Mrs  Judith 
Germaine. 

Q.  Do  you  know  any  thing  about  the  Dut- 
chefs of  Norfolk  at  that  Time  ? 

A.  Yes.  ,  o-    rf  ,     ^ 

Q.  What  Converfation  had  Sir  John  Germaine 

and  the  Dutchefs  of  Norfolk  ? 

A.  She  was  in  the  Houfe,  and  tliey  Eat  and 
Drank  together,  and  lay  together. 


Q.   Where  was  that  ? 

A.    At  Sir   John   Germaine's  Houfe  next  the 
Cockpit. 

Q^  How  came  you  to  know  they  lay  together.? 

A.  Becaufe  I  was  his  Valet  de  Chaml^re,  and 
help'd  to  undrefs  and  put  him  to  Bed. 

Q.  Where  was  the  Dutchefs  at  that  Time  ? 

A.  The  Dutchefs  was  fometiraes  a-Bed,  and 
fometimes  not,  according  as  he  came  home,  ear- 
ly or  late. 

Q.  How  long  was  the  Dutchefs  with  Sir  John 
Gerjnaine  at  the  Cockpit  ? 

A.  She  was  at  the  Cockpit  before  I  came  there. 

Q.  Whether  he  went  from  Sir  John  Germaine's 
Service,  atter  he  came  to  live  there  ? 

A.    He  left  his  Service  feveral  Times. 

Q.  When  was  the  firft  Time  he  went  from 
Sir  John  Germaine's  Service  ? 

A.  The  firft  Time  he  left  his  Service  was  in 
Suffolk-Street. 

Q.  How  long  was  it  before  he  came  to  live 
with  him  again  ? 

A.  He  came  into  his  Service  again,  the  Sum- 
mer after  this  prefent  King  came  into  England. 

Q.  What  Time  of  the  Summer  was  it  ? 

A.  He  can't  juftly  tell  that. 

Q.  Whether  the  Dutchefs  was  there  before  he 
came  to  the  Cockpit  or  not.? 

A.  She  was  there  before. 

Q.  How  long  continued  fhe  there  ? 

A  About  fifteen  Days  after  he  came  to  Sir 
John  Germaine. 

Qj  In  what  manner  did  Sir  John  Germaine  and 
the  Dutchefs  live  there  during  thofe  fifteen 
Days  ? 

A.  He  fays  he  hath  already  explained  that  be- 
fore, he  ufed,  to  undrefs  him  and  put  him  a-bed 
together  with  the  Dutchefs. 

Q_  Where  did  the  Dutchefs  live  afterflie  went 
from  Sir  John  Germaine's  Houfe  ? 

A.  She  went  and  dwelt  at  Fox-Hal/. 

Q:  By  what  Name  did  flie  go  when  fhe  was 
at  Fox-Hall  ? 

A.  She  went  by  the  Name  of  my  Lady  Beck- 
man. 

2;  Whether  he  went  with  her,  or  continued 
in  Sir  John  Germaine's  Service  ? 

A.  He  went  with  my  Lady  Dutchefs  for  fome 
time,  by  Sir  John  Geimaines  Order,  he  was 
fometimes  with  the  one,  and  fometimes  with  the 
other,  fometimes  one  paid  him,  and  fometimes 
the  other. 

Q^  Whether  Sir  John  Germaine  went  to  Fox- 
Hall} 

A.  He  came  there  fometimes,  he  has  feen  him 
there  feveral  Nights. 

Q^  Whether  he  ftayed  all  Night  there  ? 

A.  Sometimes. 

Q_.  Whether  he  was  alone,  or  any  body  was 
with  him? 

A-  There  was  fome  body  lay  with  him. 

Q.  Who  upon  his  Oath  ? 

A-  Madam  the  Dutchefs,  Madam  Becknam. 

jQ.  How  know  you  that  ? 

A.  Becaufe  he  undrefs'd  him  when  they  lay 
together. 

Q^  How  often  was  that  ? 

A.  He  can't  juftly  fay  how  often,  but  it  was 
feveral  Times. 

Q^  What  Service  was  he  in  when  he  went  out 
of  England.,  and  upon  what  Occafion? 

A.  H» 
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and  his  DatchefSj  for  a  Divorce. 


A.  He  left  Sir  John  Gennainis  Service  at  that 
Time  when  the  Trial  was  depending  between 
the  Duke  and  Dutchefs  of  Norfolk. 

p   By  whofe  Order  did  you  leave  that  Ser- 

vic'r? 

^   He  defired  leave. 

p.  How   came  you   to  leave  that  Service  at 

that  TiiViC  ? 

A.  Eecaufe  he  was  afraid  he  fhould  be  obli- 
ged to  fpeak  the  Truth  of  what  he  had  fecn. 

Q^  Wliether  any  went  with  him,  and  who 
went  from  their  Service  when  he  went  ■* 

A.  I'here  were  two  Servants  of  the  Dut- 
chefs's. 

Q.  What  was  their  Names  ? 

A.  One  is  called  Sujannab  Barrington,  and  the 
other  Elianof  Vmefi. 

Q.  Whither  did  they  go  ? 

A.  He  was  ordered  by  Sir  yohn  Ge;-rnaine  to 
hire  Lodgings  for  them  where  they  fhould  be 
unknown  and  private. 

Q^  What  was  the  Reafon  why  they  fhould  be 
in  private. 

A.  He  knows  no  other  Reafon,  but  the  Diffe- 
rence before  the  Parliament  between  the  Duke 
and  Dutchefs  of  Norjolk  ;  he  was  obliged  to 
take  the  Lodgings  becaufe  the  Wind  was  con- 
trary for  them  to  go  for  Hdlafid.,  and  took  pri- 
vate Lodgings  for  them  by  the  Order  of  Sir  John 
Gei7naine. 

Q^  What  became  of  Sufannah  Banington  after 
that  ? 

A-  She  ftay'd  about  three  Weeks  with  him, 
and  then  Sir  'John  Germaine  came  and  fetch'd  her 
back  again,  and  where  he  carried  her  he  does  not 
"know. 

Q.  What  became  of  Vanefs  and  your  felf  after- 
wards ? 

A.  When  the  Wind  favoured  we  paficd  the 
Seas. 

Q.  What  Time  of  the  Year  was  it  ? 

A.  It  was  about  Ea/ier  that  he  came  into  Hol- 
land. 

Q.  What  Time  he  went  from  his  Service  and 
was  order'd  to  be  private  ? 

A.   It  was  about  the  Time  of  the  Trial. 

jg.  Whether  he  hath  any  Paper  under  Sir 
Jubii  Germaine  s  Hand  for  his  Difcharge  ?  We  do 
not  ask  it,  but  only  to  refrefh  his  Memory. 

'the  Paper  was  dated.  Eighth  of  February 
One  thoujand  fix  hundred  ninety  two  j  reckon- 
ing the  Year  to  begin  the  firft  of  January. 

Whether  that  was  the  Time  he  left  the  Dut- 
chefs's  Service  ? 

A.  Yes,  about  fix  or  eight  Weeks  after  he 
went  to  Sea. 

Q^   Where  did  you  flay  in  the  mean  time  ? 

A.    In  the  Minories  near  the  Tower. 

Q^  How  came  you  to  flay  there  fo  long  after 
you  were  out  of  Service,  before  you  went  be- 
yond Sea  ? 

A.  Becaufe  the  Wind  was  contrary. 

Q^  Who  went  over  with  him,  what  became 
of  Elianor  Vanefs  ? 

A.  She  went  with  him  to  Holland. 

Q^  Who  bare  her  Charges  thither  ? 

A.  Sir  John  Germaine  gave  him  feven  Guineas 
to  pay  for  the  Expences  chat  he  was  at  here,  and 
to  crofs  the  Sea. 
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Q.  How  long  after  that  he  continued  in  Hol- 
land, before  he  came  into  England  > 

A.  He  did  not  ftay  long  in  Holland,  but  went 
into  his  own  Country- 

Q,  How  long  was  it  before  ycu  rctuni'd  to 
England  ? 

A.  The  Summer  following. 

Q,  Was  he  fent  for  over  into  England  and  by 
whom  ? 

A.  Yes,  Sir  John  Gemaine  fent  to  him  often, 
by  himfelf  and  by  his  Brother  in  Holland. 

Q.  When  he  came  over  in  the  Summer  follow- 
ing (in  Ninety  two;  whofe  Service  did  he  come 
to.? 

A.  He  returned  to  Sir  John  Germaine. 

Q.   Where  did  he  live  at  that  1  ime  > 

A.  Where  he  lives  at  prelent,  at  the  Cockpit. 

Q.  Whether  after  he  came  back  in  the  Year 
One  thoufand  fix  hundred  ninety  two,  he  obfer- 
ved  any  Converfacion  between  Sir  John  Germaine 
and  the  Dutchefs  ? 

A.  Yes,  lie  fays  he  faw  them  come  together  at 
their  Houfe. 

Qj  What  more  ? 

A.  He  again  then  faw  them  a-bed  toeether 

Q.  Where.?  ^ 

A.  In  the  Houfe  of  Sir  John  Germaine. 

Q^  How  often  may  that  be  ? 

A.  He  can't  juflly  tell  how  often. 

Q_  Whether  it  was  often  or  not .'' 

A.  No,   he  can't  fay  \ery  often. 

Q.  When  was  the  laft  Time  he  ever  faw  thera 
a-bed  together? 

A.  The  laft  Time  he  faw  them  a-bed  was  noc 
at  the  Cockpit. 

Q.  Where  then  ? 

A  It  was  at  the  Dutchefs 's oun  Houfe^  where^" 
as  he  believes,  fhe  lives  flill. 

Q-  Whereabout  in  the  Town  ? 

A.  It  was  upon  a  Corner  of  the  Park,  near  my 
Lord  ot   Oxford's. 

^  How  long  fince  he  faw  them  laft  a-bed  to- 
gettier } 

A.  He  can't  juftly  tell  the  Time,  it  was  about 
two  or  three  Months  before  he  went  away. 

Qj  Did  he  mean  the  firft,  fecond,  or  third 
Time  ? 

A.  It  was  two  or  three  Months  before  he 
went  away  the  laft  Time. 

Q^  In  what  Year  did  he  go  away  the  laft 
Time  ? 

Let  him  lo(k  upon  any  Note  he  hath  to  refrefl)  hii 

Memory. 
Accordingly  he  look'd  upon  a  Paper. 

A.  'Tis  the  Twenty  fevcnth  of  April,  One 
thoufand  fix  hundred  ninety  fix. 

Q^  Did  you  go  away  then  the  laft  Time  ? 

A.  Yes,  he  fays,  that  'twas  the  laft  Time  he 
left  his  Service. 

Q.  How  long  before  that  did  you  fee  them  a- 
bed  together  .<" 

A.  He  fays  it  w^as  about  two  Months  and  S 
half  before  he  left  the  Service-  ^ 

Q.  When  my  Lady  Dutchefs  lived  at  FoxHall, 
whether  he  can  name  any  body  eife  that  was  a 
Servant  in  the  Houfe  at  that  Time  ? 

A.  Yes,  there  was  one  Elianor  Vanefs. 

Q^  W  hat  Servant  was  fhe  ? 

A.  She  look'd  to  the  Kitchen, 

Q.  VVhe= 
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p.  Whether  he  has  feen  her  in  the  Chamber 
.when  the  Dutchefs  was  a-bed  there  ? 

A.  Yes,  very  often. 

Q.  How  came  ftie  that  was  Cook-maid  to  be 
in  the  Chamber  ? 

A.  He  fays,  he  can't  tell  the  Reafon,  or  what 
Bufinefs  fhe  had  there,  but  there  fhe  was  for  one 
Thing  or  other,  beft  known  to  herfelf,  he  does 
not  know- 

Q.  Whether  when  the  Dutchefs  was  at  Jbx- 
Haity  any  Relations  of  Sir  John  Geimaine  came  t^ 
her  there  ^ 

A.  Yes,   they  would  come  and  fee  her , 

Q.  Who  were  they  ? 

A.  Mrs  Erienne  and  Mrs  Judith  ;  he  fays  he 
does  not  remember  that  Mrs  Brienne  has  layn 
there,  but  Mrs  Judith  has. 

p.  Where  it  was,  and  upon  what  Occafion  he 
met  with  EHanor  Vanefi  after  he  carried  her  over 
into  Holland  ? 

A.  I  met  her  in  Amflerdam. 

Q.  Whether  he  came  over  into  England  with 
her,  and  upon  what  Occafion  ? 

A-  I  met  her  at  Amflerdam ;  and  fhe  ask'd  me 
what  Bufinefs  I  had  there,  whether  I  had  a 
Mafter,   and  I  faid  no. 

^  When  was  that  ? 

A.  About  a  Year  and  a  half,  to  his  remem- 
brance. 

p.   Whether  he  came  over  with  her  the  laft 

time  ? 

A.  Yes,  he  came  over  into  England  with  her 
in  Company,   about  fix  or  feven  Weeks  fince- 

Q.  Where  has  fhe  been  fince  he  came  into  Eng- 
land ? 

A.  She  was  in  Lodgings. 

Q.  Where  .? 

A.  He  put  her  Into  private  Lodgings,  that 
fhe  fhould  be  fecure. 

Q.  Why  did  you  put  her  into  private  Lodg- 
ings ? 

A.  Becaufe  he  was  afraid,  in  the  Circumitan- 
ces  that  he  is  now,  that  feme  body  might  give 
them  fome  Affront,  or  do  them  an  Injury,  and 
therefore  he  thought  it  beft  to  be  in  fome  Place 
of  Security. 

a  What  particular  Reafon  had  he  why  he 
fhould  take  private  Lodgings,  or  have  that 
Fear  upon  him  ? 

A-  He  fays,  that  when  he  was  laft  here.  Sir 
John  Germaine  came  up  one  Night  in  a  great 
Paflion,  and  fwore,  and  faid,  fome  body  would 
betray  him. 

Q^  I  defire  he  might  repeat  that  again  ? 

A.  Sir  John  Germaine  came  one  Night  up  ftairs, 
and  faid,  that  Nicholas  this  Rogue  would  betray 

him. 

Q.  Who  was  that  ? 

A.  He  fays  'twas  one  Nicholas  RuJI:>ett,  that 
ferved  him  or  both  he  can't  tell,  but  he  was  in 
his  Service,  that  he  heard  thefe  Words,  and  that 
he  thought  in  thefe  Circumft mces,  the  fecureft 
Way  would  be  to  take  private  Lodgings. 

n  What  brought  him  into  England  the  laft 
Time  ?  Whether  he  was  fpoke  to,  to  come,  and 
for  what  purpofe  ? 

A.  He  fays,  that  about  two  or  three  Years 
ago  he  happened  to  meet  with  a  Friend,  and  he 
defired  him  if  he  heard  of  a  good  Place  for  him 
in  England  to  let  him  know  of  it,  for  he  would 
%o  and  ferve  there  again. 


Q.  Whether  he  was  fpoke  to,  to  come  over, 
or  was  Elianor  Vanefs  fpoke  to,  and  what  was  the 
Occafion  ? 

A.  My  Lord  ask'd  him  if  he  would  fpeak  the 
Truth  and  do  him  any  Service,  and  whether  he 
would  bring  this  Girl  along  with  him. 
Q^  Who  was  it  that  fpoke  to  him  ? 
A.  My  Lord  Duke  and  my  Lord  Howard, 
Q.  When  was  that  ? 
A.   It  was  about  a  Year  ago. 
Q.  Where  was  he  at  that  Time.^ 
A.  He  was  in  London. 

Q.  Did  he  go  over  of  his  own  accord,  or  was 
he  fent  into  Holland,  who  it  was  that  fent  him 
over,  and  for  what  ? 

A.  It  was  a  Friend  of  his  Acquaintance,  that 
he  defired  in  cafe  he  heard  of  a  Place  to  fend  for 
him. 
Q.  Who  fent  for  Elianor  Vanefs  over  f' 
A.  He  fays,  that  after  he  had  promifed  my 
Lord  Duke  and  Lord  Hov^avd  to  fpeak  the  Truth 
ot  what  he  knew,  they  defired  him  that  if  he 
met  with  Elianor  Vanejs,  to  defire  her  to  come 
over  and  fpeak  the  Truth  of  what  fhe  knew. 

^.  How  long  after  did  you  meet  with  Elianor 
Vanefs  * 

A.  'Tis  about  twelve  Months  fince  I  met  with 
her. 

Qj.  When  was  the  firft  Time  that  he  fpoke  to 
Elianor  Vanefs  about  her  coming  over  to  fpeak 
the   Truth  .<■ 

A.  *Tis  about  a  Year  fince. 
Q.  How  long  is  it  fince  they  refolved  to  come 
over  ? 
A.   About  twelve  Months. 
Qj  Whether  he  was  acquainted  with  Elianof 
Vanefs,  before  he  met  with  her  in  Sir  John  Ger- 
maine's  Service  ? 
A.  He  fays  never. 

p.  You  fay  you  went  from  Sir  John  Germaine  % 
Service  in  Suffolk-Street,  and  you  fay  when  you 
came  to  him  again,  he  lived  in  the  Cockpit, 
Did  you  find  Elianor  Vanefs  there  then  ? 
A.  He  fays  he  found  her  at  the  Cockpit. 
^  When  he  waited  on  Sir  John  Germaine  in 
his  Chamber,  who  waited  on  the  Dutchefs  in 
her  Chamber  ? 

A.  There  was  one  Sufannah  Barrington,  and 
Elianor  Vanefs. 

Q.  But  who  waited  upon  her  in  her  Cham- 
ber .<■ 

A.   Sufannah  Barrington  did,    to  drefs  her. 
Q.   Whether  he  had  feen  any  of  Sir  John  Ger^ 
maine's  Relations  in  the  Chamber,  when  this  La- 
dy and  Sir  John  Gertnaine  were  a-bed  together  I 
A.  Yes. 

Q.   Name  them  ? 

A.  He  fays,  he  faw  Mrs  Brienne,  and  Mr  Da' 
Kiel  Germaine  there. 

Q.  Did  you  fee  Mrs  Judith  there  ? 
A.  He  does  not  remember  that  he  faw  Mrs  Ju- 
dith in  the  Room  while  they  were  a-bed  together, 
but  the  other  he  hath  feen  when  they  were  a- 
bed  together,  but  at  different  Times. 

Q.  Whether  ever  he  hath  feen  the  Dutchefs  ac 
any  other  Place  ? 

A.  He  has  been  at  the  Chapel  with  her,  and 
elfe  where.  i 

Q,  Where?  _  | 

A.  At  my  Lord  Peterhro'ui'sx  and  in  her  ownr 

Houfe? 

Oofs-      I 
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nnd  his  Datchefs,  for  a  Divorce. 


2. 


Crnfs  Examined. 
Q^  I  defire  he  may  reduce  this  to  a  Certainty, 
vhac  Time  he  went  out  of  England,    and  look 
Vinon  his  Note  again  ? 

He  lotk'd  upon  his  Note,  and  ^'was  dated  Eighth 
February,  One  thoufandjix  hundred  ninety  two. 

Q^  How  long  after  this  he  went  out  of  England  ? 

A  He  went  away  as  foon  as  the  Wind  was 
favourable. 

Q^  Can  he  recoUeiSl  the  Time  ? 

A.  He  fays  'twas  fometime  before  Eafler,  for 
he  came  into  Holland  about  Eajler. 

Q^  When  he  told  his  Grace  the  Duke  of  Aor- 
folk  and  lord  Howard  he  would  be  true  to  them, 
whether  he  was  in  any  Service  at  that  Time.' 

A.  No,  he  was  in  no  Service  at  that  Time. 

Q.  How  long  had  he  been  out  of  Employ  ? 

A.  He  has  none  yet. 

Q_  But  how  long  had  he  been  out  of  Employ, 
or  Service,  before  he  made  this  Propofal  to  the 
Duke,  or  my  Lord  Howard  ^ 

A.  He  fays,  He  went  away  about  the  Twency- 
feventh  of  June. 

Q.  Is  it  the  fame  Year  his  Paper  fpeaks  of, 
that  he  fpake  to  my  Lord  Duke  ? 

A.  No,  'twas  not ;  he  fpake  to  my  Lord  Duke 
about  twelve  Months  ago. 

Q.  But  how  long  had  he  been  out  of  Service 
when  he  fpake  to  my  Lord  Duke  ?  when  did  he 
leave  Sir  John  Germaine  the  laft  Time  ? 

A.  'Tis  about  Three  Years  and  half  ago  j  'twill 
be  Four  Years  in  J  tine  next. 

Q.  Has  he  been  in  any  Service  fince  that  Time  ?• 

A.    No,  he  hath  nor. 

Q^   How  has  he  lived  fince  then  ? 

A.  He  fays,  He  has  fomething  of  his  own  in 
his  own  Country,  upon  which  he  may  fubfift 
fome  Time. 

Q^  I  think  he  faid,  He  faw  Sir  John  Ger7naine 
and  the  Dutchefs  in  Bed  together,  in  the  Houfe 
where  fhe  now  lives.?  A.  Yes. 

Q^  Then  I  deiire  he  will  tell,  if  he  knows  any 
of  the  Dutchefs  s  Servants  that  were  about  her 
at  that  Time  .? 

A.  Yes,  he  does. 

Qj  Then,  that  he  will  name  them  ? 

A.     Henry  Keemer. 

Q.  What's  become  of  him  ? 

A.  They  told  he  was  dead;  and  there  was 
Sufan  Barrington. 

Q^  I  deiire  he  will  tell  of  feme  of  the  Servants 
that  lived  with  the  Dutchefs  at  that  Time,  beiides 
that  Perfon  that  is  dead,  and  the  other  which  is 
gone  beyond  Sea,  as  they  fay  ? 

Mr  Northey  nnfivcr'd.  We  don't  fay  fhe  is 
gone  beyond  Sea. 

A.  He  does  not  know  any  other. 

Q_.  Then,  that  he  will  tell  what  Month  he  faw 
tliem  in  Bed  together  ? 

A.  He  can't  remember  the  Month,  or  the  Day; 
but  if  they  will  ask  him  the  Reafon  why  he  re- 
members it,  he  will  tell  it  them. 

^  If  you  can  come  to  any  Certainty  about  the 
Time  of  the  Year,  or  the  Month  ? 

A.  He  can't  fay  the  Month,  or  any  particular 
Time. 

Q.  What  Servant  he  faw  in  the  Houfe,  or  who 
let  him  in  ? 

A.  He  had  himfelf  the  Key  of  the  lower  Room, 
and  could  conxe  ia  when  he  pleas'd. 

Vol.  V. 


^  Whofe  Servant  was  he  at  this  Time  he 
fpeaks  of  ?  Whether  lie  was  a  Servant  to  the  Dut- 
chefs or  to  Sir  John  Germaine  ? 

A    He  was  Servant  xoSirJohn  Germaine. 
Q^.   He  was  faying,  he  could  tell  a  Re.Tfon  to  fije 
the  Time,  let  him  recoiled  himfelf  of  the  Time.^ 

A.  He  can't  remember  the  Time,  but  he  cams 
into  the  Room  to  bring  a  Clyfler,  and  he  was  de- 
fired  to  flay  a  little,  till  my  Lady  Dutchefs  got  up. 
Qj  That  he  may  bepofitive  whether  he" had  a 
Key  to  the  lower  Room  of  the  Dutchefs's  Houfe  ? 
A.  He  fays,  he  had  a  Key  of  the  Door  that 
goes  into  the  Park,  and  he  could  come  into  the 
Houfe  by  it,  for  it  was  the  Key  of  the  Houfe. 

Q.  What  Servant  was  it  that  brought  him  up, 
for  that  Key  only  let  him  into  the  lower  Riom  * 

A.  Somcz\mcs  Siifau  Barrington,  and  foraetimes 
Henry  Keemer. 

Q.  What  Room  the  Lady  Dutchefs  lay  in  ? 
A.  'Tis  a  Room  that  looks  into  the  Park. 
Q.  'Tis  not  a  Ground-Room,  I  fuppofc  ? 
A.   No,  'tis  up  Stairs. 
Q.  How  many  Stories. 
A.  He  can't  tell  what  Degree  it  waS. 
Q.  Being  ask'd  that  Queftion  again  upon  the 
reading  his  Depofitions,  he  fays,  He  can't  tell  how 
many  Stories,  bur,  if  you  pkafe,  he  will  defcribe 
the  coming  into  the  Room  as  well  as  lie  can. 
Q^   Defcribe  the  coming  into  the  Room? 
A.  That  as  you  come  upon  the  left  Hand,  there 
is  a  Way  to  go  into  the  Dutchefs's  Room  ;  when 
you  have  palled  the  little  Chamber  door,  you  go 
into  a  Place  full  of  China  ;    and,    after  that,  you 
come  to  the  Dutchefs's  Bed-chamber:    On  the 
other  fide,  going  up  Stairs,  there  is  a  little  Room, 
where  Sufan  told  him  (he  lay  ;  and  afterwards  you 
come  into  a  Room  where  the  Chimney  is,  as  he 
thinks,  on  the  right  Hand,    and  he  thinks  there 
are  two  Windows  that  look  into  the  Street,    he  is 
not  very  certain  ;  and  in  the  Room  upon   the  left 
Hand  there  is  a  Door  into  a  great  Room,    and 
from  that  great  Room  you  can  go  into  tlie  Lady 
Dutchefs's  Room.  It  was  fo  at  that  Time,  to  the 
befl:  of  his  Remembrance. 

Q.  How  many  Rooms  are  there  upon  a  Floor  ? 

A.  There  are  a  matter  of  4  Rooms  upon  a  Floor, 

Q.  Whether  he  has  fpoke  with  any  body  that 

he  knows  is  acquainted  with  this  Houfe  fince  he 

was  examin'd  here  before? 

A.  He  fays,  he  has  fpoke  to  no  body  fince,  that 
has  given  him  any  Account  of  the  Houfe. 

Q.  Which  Side  of  the  Park  does  the  Window* 
of  my  Lridy  Dutchefs's  Room  look  into.? 

A.  Towards  the  Pond  where  the  Brafs  Statue  is, 
Q.    Does  the  Bed-chamber  look  towards  the 
Brafs  Statue  ? 

A.  He  durfl:  not  go  to  look  out  at  the  Window 
for  fear  of  being  difcover'd,  but  he  could  fee  the 
Water. 

Q   Whether  he  knows  the  Horfe- Guards  ? 

A.  Yes. 

Q^  Whether  he  knows  .(4>7/w^WK  H:iufe  ? 

A.  Yes. 

Q.  Whether  the  Window  does  loclt  towards 
Arlington  Houfe,  or  the  Horfe- Guards  ? 

A.  He  hath  been  there  feveral  Times,  but  it 
was  not  his  Bufinefs  to  go  to  the  Window  ;  but 
when  he  was  in  the  Roo'm  he  could  fee  the  Water. 

Q.  Whether  he  could  tell  wliich  way  the  Win- 
dow look'd  ? 

A.  He  did  not  live  in  the  Houfe,  but  went 
K  k  thei# 
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there  fometimes  upon  MefTages;  and  when  he 
was  there,  'twas  not  his  Bufinefs  to  go  to  the 
Window,  but  he  could  fee  the  Water  when  he 
was  in  the  Room. 

Q.    Whether  the  Window  was  on  that  fide  of 

the  little  Door  that  he  came  in,  or  on  t'other  fide? 

A.   Upon  the  left  Hand  coming  in.     He  fays, 

He  has  explain'd  himfelf  as  to  the  entering  in, 

and  he  can  fay  no  more  to  it. 

Q.  Was  it  one  or  two  pair  of  Stairs  that  the 
Dutchefslay? 

A.  He  can't  be  pofitive  whether  one  or  two 
pair  of  Stairs. 

Q.  Who  brought  him  up  that  Time  he  brought 
the  Clyfter  ^ 

A.    Sufan  Harrington. 

Q.  Who  told  him,  at  the  Cockpit,  'twas  the 
Dutchefs  of  Norfolk  ? 

A.  Sir  John  Germaine,  her  felf,  and  the  whole 
Houfe  told  him  fo. 

£.  Did  he  before  that  Time  know  the  Dutchefs  ^ 
A.    No. 

O.  Did  you  never  fee  other  Women  there  be- 
fides  this  Lady?  A.  Yes. 

Q.  Did  you  know  all  the  reft  that  you  faw  there  ^. 
A.    No,  he  did  not  know  them  all. 
;Q.    Whether  he  was   not  told  the  reft  of  the 
Women  were  of  great  Quality  too  ? 

A.  He  never  was  cold  fo,  nor  did  he  inform 
himfelf  whether  they  were  or  no. 

(^  At  Fox-Hall,  and  at  the  Cockpit,  I  think,  he 
fpake  as  if  he  undrefs'd  Sir  John  Gmnaine  and  the 
Dutchefs :  Whether^he  undrefs'd  them  both  ? 
A.    Not  the  Dutchefs. 

'').   What  Year  was  it  they  were  at  Fox-Hall  ? 
A.   It  was  before  he  went  to  Ireland,  and  after 
he  came  from  Ireland,  but  he  can't  precifely  tell 
the  Time. 

Q.  Whether  he  has  been  in  any  Service  fince 
One  thoufand  fix  hundred  ninety  fix,  when  he  left 
Sir  John  Germaine' s  ?  A.     No. 

Q^  Whether  when  he  came,  about  a  Year  ago, 
into  Eiig^and,  there  was  Application  made  to  him 
in  order  to  make  a  Difcovery;  or,  whether  he  of- 
fered of  himfelf  to  make  it  .<" 
A.    He  never  did  offer  himfelf 
Q.  Who  was  it  that  firft  ask'd  him  the  Queftion  > 
A.  'Twas  my  Lord  Howard. 
Q-   Where  did  you  meet  my  Lord  Howard? 
and  upon  what  Occafion  ? 

A  He  fays,  I'hat  'twas  thatPerfon  that  he  had 
addrefs'd  himfelf  to,  to  get  him  into  Service  here, 
that  was  the  Occafion  of  their  meeting  together. 
,    Qj^  Did  you  know  the  Lord  Howard  before  ? 
A.  No. 

Q.  Where  was  the  Place  they  met  ? 
A.  He  call'd  him  to  his  Houfe. 
Q.  My  Lord,  or  that  Perfon  ? 
A.  He  fiiys,  That  Perfon  to  which  he  addrefs'd 
himfelf  to  get  a  Place,  told  him  he  had  found  one. 
Q.  Name  that  Perfon. 
A.    Richard/on. 
Q.  Where  does  he  live  ? 
A.  I  don't  know. 

Q.  Were  you  acquainted  with  him  before  ? 
A.  Yes. 

Q;  Where  had  you  been  acquainted  with  him  ? 

A.  At  London  j  'tis  a  Woman. 

j2;  Whether  he  can  defcribe  the  Room,  or  the 

Furniture  of  the  Room,  where  this  Noble  Lady 

and  Sir  John  Germaine  were  a-bed  together,  where 

Ihe  lives  now  ? 


A.  He  can't  remember  anything  of  the  Furniture. 


Q: 

A. 

A. 

Q: 

A. 

Q: 

A. 


hung  or  wainfcoted 


Was  It 

He  fays,  he  can't  tell,  and  yet  was  there  often. 
Pray  who  was  the  Clyfter  for  ? 
For  Mr  Germaine. 

Where  was  it  to  be  adminiftred  ? 
A-bed. 

Who  was  a-bed  ? 

My  Lady  Dutchefs  was  a-bed  too. 
_  Was  it  to  be  adminiftred  at  the  fame  Time 
as  he  and  the  Dutchefs  were  a-bed  together  <• 
A.  No. 

Q.  Was  the  Dutchefs  there  ? 
A.    He  laid  the  Syringe  to  the  Fire-fide  till 
fuch  time  as  the  Dutchefs  role- 

Qj  Apothecaries  are  exaft  in  point  of  Time  in 
making  their  Bills. 

A.  He  fays,  I  compofed  the  Clyfter  my  felf,  but 
he  did  not  compote  it  at  the  Dutchefs's  Houfe, 
but  at  Mr  Germaine  s. 

Q.  Did  you  Hay  with  Sir  J  dm  Germaine  tiH 
all  was  over  ? 

A.  No ;  as  foon  as  he  had  given  it  him,  he 
went  home  to  Mr  Germaine's  Houfe. 

Q.  Whether  he  pretends  to  fpeak  of  any  other 
Time  he  faw  the  Dutchefs  in  Bed  with  him  at  her 
Houfe  in  Duke's  Street,  but  when  he  carried  him 
the  Clyfter  ? 

A.  Yes,  my  Lord,  he  fays,  he  has. 
Q.   Let  him  tell  theTimes  andCircumftances. 
A.    He  fays,   he  can't  very  well  remember  the 
Times,  but  he  had  fometimes  Buiinefs  there,   to 
bring  and  carry  Letters. 

Q.  When  was  that  Time  of  the  Clyfter  ? 
A.  It  was  about  two  Months  before  he  left  them. 
Q.  Was  chat  the  laft  time  he  faw  them  together? 
A.  That  was  the  laft  Time. 
Q^  How  long  before  that  did  he  fee 'em  together  ? 
A.  Long  before  that  Time,  in  the  fame  Houfe. 
Q.  He  fays,  he  has  feen  Sir  John  Ger>mine  and 
the  Dutchefs  in  Bed  together  elfewhere  ;  Did  he 
never  fee  them  in  Bed  together  at  the  MiU-bank  ? 

A.  He  has  feen  them  there  two  or  three  Times 
a-bed  together. 

Qj  When  did  your  Mafter  order  you  to  pre- 
pare a  Clyfter  ? 

A  He  had  Order  to  come  and  wait  for  Mr 
Germaine  at  the  Dutchefs's ;  and,  that  Mr  Germaine 
coming  to  thf  Dutchefs's  late,  he  order'd  him  to 
bring  the  Clyfter  next  Morning. 

Q^  At  what  Time  he  came  the  next  Morning? 
A.  He  had  Order  to  bring  it  at  9  a-Clock,  and 
he  brought  it  at  the  appointed  hour,  and  waited  in 
the  little  Room  where  Sujlinwas  till  he  was  call'd  in. 
Q.  He  fays,  he  waited  forSirj'o/jK  Germaim,by 
his  Orders,  at  the  Dutchefs's,  till 'twas  late;  which 
of  the  Dutchefs's  Servants  did  he  keep  company 
with  ■* 

A.  He  fays,  he  remembers  very  well  it  was 
Mr  Keemer. 

Q.  Whether  that  Timethat  he  faw  Mr  Germaine 
and  the  Dutchefs  in  Bed  together  at  Mill- hank,  if  it 
was  after  the  Hrft  time  he  was  fentout  of  England-, 
when  the  Bill  was  depending  before  the  Lords  ? 
A.  'Twas  after. 

Q.  What  Year  did  you  fee  them  a-Bed  toge- 
ther at  Mill-hank  ? 

A.  Twas  a  Day  or  two  before  MrsDavenant6.\ed. 
A  Day  or  two  before  fhe  died  Mr  Germaine  came 
to  MiH-bankj  and  ftaid  there  about  eight  Days. 

Nicola  Haufeur. 
Crojr 


i6^^.  and  his  Dutcbcfs,  for  a  Divorce. 


Q.  D'ye  know  if  your  Mailer  ufed  to  go  to  the 
'     Dutchefs's  Houfe  ? 


Dcpolicions  of  William  'BajI), 
T)ie  SMati  25  Fthruanj^   1699. 

William  Bayly  Sworn. 

Q  T"\'YE  know  Sir  Jufm  Germaine  and  the  Dut- 
LJ  chefs  of  Nurjulk  ? 

A.  Yes. 

Q.  Was  you  Servant  to  Sir  John  Germaine  ? 

A.   Yes. 

Q^  In  what  Capacity  ? 

A.  Three  Years  I  wore  his  Livery,  and  Three 
Years  I  was  his  Steward. 

Q^  When  did  you  firfl  come  to  live  with  him? 

A.   Three  Weeks  before  the  King  was  crown'd. 

2_.  Was  there  any  Converfation  between  Sir 
'John  Germai-iie  and  the  Dutchelsof  Norfolk  ?  D'ye 
know  that  they  liv'd  together,  or  kept  company 
one  with  another  ? 

A.  Noj;  I  never  knew  them  live  together,  but 
feen  them  keep  company  together,  but  never  Hiw 
any  Incivility  between  them. 

2;  Where  faw  you  them  in  company  toge- 
ther ? 

A.  I  faw  them  in  company  in  my  Mailer's 
Houfe. 

Q-  How  long  ago  ? 

A.  About  Five  Years  ago. 

Q.  Where  did  your  Mailer  then  live? 

A.  He  liv'd  then  where  he  does  now. 

Q.  Did  the  Dutchefs  of  Norfolk  ever  lie  there  ? 

A.  Never,  to  my  Knowledge. 

Q.  What  was  the  Time  file  ufually  came  there  .' 

A.  Commonly  in  an  Afternoon. 

Q.   How  often  have  you  feen  her  there  ? 

A.  Two  or  three  times. 

Q_  At  what  Time  did  fhe  ufe  to  come  ?  and. 
At  what  Time  did  fhe  ufe  to  go  away  ? 

A.  She  ufed  to  come  there  about  Four  or  Five 
a-Clock  in  the  Afternoon,  and  might  flay  tliere 
about  Two  or  Three  Hours. 

Q^  You  are  upon  your  Oath,  and  pray  tell 
whether  you  ever  faw  them  in  Bed  together  ? 

A.  By  all  that's  good,  I  never  faw  them  in  Bed 
together. 

Q^  Did  the  Lady  Dutchefs  ufe  to  come  thither 
Mask'd  or  Unmask'd  ? 

A.  She  ufed  to  come  Mask'd,  but  put  it  off" 
when  fhe  came  into  the  Koufe. 

Qj    Who  ufed  to  come  with  her? 

A.  There  ufed  to  come  "b^h"  Keemer  with  her. 

Q.  What  Company  ?  Did  no  other  uie  to  come 
with  her  to  Sir  Jiihii  Germains's  Houfe  ? 

A.    Yes  ;  another  Servant,  Mr  Carter. 

Q.  Who  was  in  the  Room  with  them  in  Sir 
yo/m  Germaine^s  Houfe  ? 

A.  Mr  Reeimr  Ilay'd  commonly  with  them  all 
the  Time  they  dined,  and  afterDinner ;  the  other 
Servants  and  I  were  in  the  next  Room  to  them, 
and  commonly,  when  they  had  Occafionj  they 
would  call  Mr  Keemer. 

Q.  Was  there  no  other  Servant  butMt Keemer 
that  they  ufed  to  call  upon  ? 

A.  Yes  J  a  Gentlewoman,  Mrs  Sufari  Barring- 
ton. 

Q.  Have  you  feen  her  lately  ? 

A.  No,  not  thefe  Six  Months. 
Vol.  V. 


A.  Yes,  I  ha\e  heard  fo,  but  I  can't  fay  fo  pofi- 
tively. 

Q^  Did  you  ever  go  with  them  to  the  Ducchers's 
Houfe  > 

A.  No  ;  but  I  have  gone  with  them  as  far  as 
the  Horfe-Ftrry. 

Qj  VVhen  w  as  the  laft  Time  you  law  them  to- 
gether ? 

A.^  I  can't  tell ;  I  have  been  out  of  my  Mailer's 
Service  thefe  Four  Years. 

Q.  How  long  before  you  left  your  Mailer's  Ser- 
vice, d'ye  think  it  was,  that  you  faw  them  toge- 
ther ? 

A.  I  can't  tell,  but  I  think  it  might  be  about 
half  a  Year. 

Q.  He  has  gone  with  his  Mailer  as  far  as  the 
Horfe-Rrry,  pray  then  let  him  be  ask'd  where  he 
left  his  Mafler  ? 

A.    I  left  him  at  the  Hrrfe-Ferry. 

Q.  What  Orders  did  your  Mailer  give  you 
when  you  left  him  ? 

A.  He  order'd  me  to  go  home,  and  keep  the 
Houfe. 

Q.  D'ye  know  whither  your  Mailer  was  gone 
then  .'' 

A.  I  may  judge  he  went  to  the  Dutchefs,  but 
I  can't  f\^ear  he  went  there. 

Q^  Did  Sir  John  Germaine  come  home  to  Bed 
that  Night  ? 

A.  Some  Nights  he  came,  and  fome  he  did  not. 

Q.  Did  you  carry  Cloaths  to  him  at  'xwy  Time  ? 

A.  I  have  carried  Cloaths  for  him  to  Mr  Keemer ^ 
the  Dutchefs's  Servant. 

Q.  Where  did  Keemer  live  when  you  carried 
Cloaths  to  him  ? 

A.    In  a  little  Street  going  to  theBozvling-AUey. 

Q^    Who  did  he  live  withal  ? 

A'  He  told  me  he  lived  with  the  Dutchefs, 
but  he  was  a  Houfe-keeper,  and  had  a  Houfe 
there. 

Q.  Did  you  always  carry  Cloaths  to  Mr  Keemer 
for  your  Mailer  ? 

A.  Sometimes  I  carried  his  Cloaths  to  Mr  AV?- 
mer,  and  fometiraes  Mr  Keemer  came  to  me  for 
them. 

Q.  Did  you  apprehend  that  your  Mailer  was 
then  at  the  Dutchefs's,  or  at  Mr  Keemeis  ? 

A.  I  can't  tell  where  he  was;  How  can  I  tell  ? 
lanfwer  as  punctually  as  I  can. 

Q^  When  Keemer  came  to  you  for  Cloaths,  what 
Account  did  he  give  you  where  your  Mailer  was? 

A.  He  gave  me  no  Account. 

Q.  Whether  did  you  ever  fee  the  Dutchefs  and 
vour  Mailer  together  at  any  other  Pl.ice  but  his 
own  Houfe  ? 

A.    Never. 

Q_  Wiien  you  carried  the  Cloaths  to  KecmerSy 
did  your  Mailer  lie  at  home  that  Night,  or  not  ? 

A.  Sometimes  he  lay  at  home,  and  fometimes 
he  did  not :  Many  times  my  Mailer  has  been  at 
t:ie  Dutchefs  of  Mazarine's  from  Four  a-Clock 
this  Day  till  I'welve  the  next. 

Q^    Repeat  it  again,  for  that's  material. 

A.  My  Mailer  has  taken  his  Chair  at  his  own 
Back  door,  at  Four  a-Clock  on  a  Saturday,  and 
not  come  home  till  Sunday  at  Twelve  a-Clock. 

Q.  Where  has  your  Mailer  been  at  that  Time, 
when  he  flay'd  out  all  Night  ? 

A.   At  the  Dutchefs  of  Afrtirtc/fff's;    and  wh.n 
Kk  a  he 
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he  loft  his   Gold,  he  has  fent  to   me  for  more 

Gold.  ^ 

Q.    Did  he  ever  fend  to  you  for  any  Lloaths 

when  he  was  there  ? 

A.  Never.  ^        ■   ,  •     ,     nr- 

Q.    D'ye  know  where  he  was  when  he  fent  to     Germnme s,  was  it  the  1  ime  wiiea  jou  wore 
you  for  Cloaths  ?  Livery  ? 


William  Bayly  crofs-examinJ,  Luna:  26  Fdmariji 


A.  No  indeed. 

Qj^  D'ye  know  Nicholas  Hofier  ? 

A.  Yes,  I  know  him  very  well ;  I  faw  him  here 
juft  now. 

Q^  Did  you  know  him  when  he  waited  on  bir 
^ohn  Germaine  ? 

A.  Yes,  he  fucceeded  me,  and  I  fucceeded  him 

again. 

O.  You  was  Footman  when  you  went  to  bir 
'John  Germaine  j  When  was  that  ?  and,  What  Year 
did  you  leave  off  your  Livery,  and  fervc  him  as 
his  Steward  ? 


(h  When  you  carried  the  Goaths  to  Sir  John 
■  -'le's,  was  it  the  Time  when  jou  wore  his 
ry' 

A.  I  carried  no  Cloaths  to  him  when  I  wore 
his  Livery. 

Q.  Had  you  anyDifcourfe  with  the  Dutchefs's 
Agents  fince  Saturday  Night  ? 

A.  No,  I  have  not  feen  them,  nor  don't  know 
them, 

Q.  He  fays,  he  faw  the  Dutchefs  of  Norfolk  at 
the  Cockpit,  at  Sir  John  Germaine's  Houfe  where 
he  now  dwells;  pray  recoiled  your  felf,  that  you 
may  be  pofitive  as  to  the  Time. 

A.  I  can't  refolve  you  as  to  the  Year,  'tis  fo 
long  ago  ;  I  believe  'tis  about  Five  Years  ago.  . 

Q.   Can  you  be  pofitive  that  it  is  not  more  1 


A.  I  can't  tell  -   .         , 

p.    He  fucceeded //(y/^r,  and  Hofier  fucceeded  /i-  To  the  beft  ot  my  Knowledge, 'twas  about 

him"j  pray  let  it  be  ask'd  him,   at  what  Time  he  Five  Y^ars. 

came  into  his  Mailer's  Service,  when  he  fucceeded  ^    ^             i  -  -^    -- 

Hofier  ?  ,     rr.  • 

A-  'Twas  about  the  fame  Time  that  the  Trial 
was  here  before.  ^ 

Q.  How  long  was  it  e're  Hofiir  return  d  again 
to  lerve  Sir  John  Germaine  ? 


Q.  Can  you  be  fo  far  certain,  that  you  can  fay 
'twas  not  more  ? 

A.  I  can'r  fwear  'twas  more,  but  I  believe  it 
may  be  Five  Years,  more  or  lefs. 

Q.    You  fay,  you  faw  her  two  or  three  Times 

^ there;  Was    it  all   in  one  Year,    near   the  fame 

A.  To  thebeft  of  my  Knowledge,  it  was  Three     Time  or  Month  ?  Can  you  reduce  it  to  any  Ccr- 
Years ;  for  I  receiv'd  and   pay'd    Money  for  my     tainty  ? 

""    ■       ""'  "  A.  I  believe  it  might  be  in  Summerv 

Q.  All  in  one  Summer  ? 

A.  Yes,  I  believe,  all  in  one;  to  the  bcft  of  my 
Knowledge,  there  was  never  a  Winter  between 
the  Time  that  I  favv'  her  firftand  laft. 

Q.  Did  you  know  the  Ducciiefs  of  Norfolk  be- 
fore that  Time  that  you  faw  her  in  your  Mafier's 
Houfe,  and  took  her  to  be  the  Dutchefs  of  Nor" 
folk  ? 

A.  I  did  not  know  her  before  the  Trial  was 
here. 

Qj  Did  you  know  her  any  Time  after  that 
Trial,  before  the  Time  you  law  her  in  Sir  Jc/m 
Germaine's  Houfe  ? 

A.  I  was  not  fure  that  it  was  fhe,  only  as  I 
had  it  from  Mr  Keemer. 

Qj  Then  you  don't  undertake  cf  your  own 
Knowledge  to  fay  that  it  was  fhe  ? 

A.  I  can't  fwear  that  'twas  flie,  but  as  Mr 
Keemer  told  me  ;  I  don"t  know  whether  I  Ihould 


Mafter,  and  Hofier  was  away  all  that  Time  :  Ho 
fier  won't  deny  it,  if  he  were  call'd  in. 

Q.  You  fay  that  you  fucceeded  Hofier  at  the 
Time  when  the  Trial  was  here  ;  How  long  be- 
fore that  Time  did  you  return  to  your  Mailer's 

Service  ?  ^  t^  • 

A.  About  Three  Weeks  before  the  King  was 
Crown'd  I  came  to  my  Mafter,  and  ferv'd  him 
Three  Years,  and  wore  his  Livery,  and  he  was 
pleas'd,  after  Mr  Hofier  -went  away,  tomake  me 
lay  out  his  Money,  to  be  Caterer  for  him,  and  to 
keep  his  Gold,  and  to  the  beft  of  my  Knowledge 
'twas  Three  Years  before  NicholM  fucceeded  me 

again. 

p.  How  long  was  it  before  he  cam.e  back  again 
to  ferve  Sir  John  Germaine  ? 

A.  Before  I  faw  him  in  my  MaRer's  Houfe, 
and  that  he  took  my  Place  from  me,  'twas  Three 

Years. 

p.     Did  you  not  fee  Mr  Hofier  in  England  be-  ,  ^ 

fore  that  Time  that  you  went  out  of  your  Mailer's     know    her  now  or  not,  'tis  fo  long  fince  I  faw 


Service  ?  t      •  1 

A.  No;  I  beg  your  Lordfliip's  Pardon,  I  will 
tecoUeft  ray  Mem.ory,  for  that,  as  I  have  a  Soul 
to  be  fav'd,  now  'tis  come  into  my  Mind,  my 
Mafter  fent  for  Nicholai  into  Holland  about  a  Year 
before  Nicholas  did  come  over  :  My  ^.lafter  told 
me,  before  he  came,  that  he  would  fend  for  ZVi- 
iholM  again,  and.  that  I  and  Nicholas  fhould  have 


the  Charge  of  his  Houfe.  Nicholas  came  over, 
and  we  had  the  Play  at  our  own  Houfe  :  Nicholas 
ftaid  there  fome  Time,  but  he  did  not  like  his 
Bufinefs,  and  fo  he  went  away  again,  becaufe  he 
could  not  have  all  the  Money. 

Q^    About  what  Time  did  Nichdas  come  into 
England,  after  the  Trial  was  before  this  Houfe  ? 
A.   I  can't  refolve  you. 

Q.  Had  you  no  Certificate  of  Leave,  or  Dif- 
charge,  when  you  left  your  Mafter's  Service  ? 
,.     ^.  No;  my  Mafter  was  fo  kind,  that  he  brought         ._ 

.  me  immediately  into  the  Excife,  as  foon  as  I  was    you  him,  or  fpoke  with  him  ? 
out  of  his  Service 


her,  I  believe  it  is  five  Years,  if  not  more. 

Q.  Did  you  fee  her  before  or  after  you  faw  her 
at  Sir  John  Germaine's  Houfe  1 

A.  Tbe  firft  Time  they  told  me  'twas  fhe,  I 
met  her  in  her  Coach  in  the  Valhnal,  with  two  o- 
ther  Gentlewomen  with  her,  a  little  before  the 
Trial  was  here,  I  followed  the  Coach,  and  the 
Dutchefs  went  into  fome  Lady's  Houfe  in  Dover- 
Street^  and  they  told  me  the  Dutchefs  was  the 
firft  Woman  that  went  out,  this  is  the  firft  Tiniu 
that  e're  I  faw  her,  that  I  know  of,  till  fuch  time 
as  Keemer  told  me  'twas  (he. 

p.  Whether  do  you  know  Nicholas  ? 

A.  I  know  him  very  well. 

Q.  Can  you  tell  bow  long  it  is  fince  he  came 
laft  into  England  ? 

A.  No,  he  has  been  here  two  or  three  times  in 
England,  fince  I  left  my  Maftef. 

Q^  How  long  before  this  Examination,  fiW. 


A.  I 
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and  his  Dutchefs^  for  a  Divorce. 


A-  I  did  not  lie  him  above  thefe  three  Years. 
Q^  How  long  before  you  came  hither  as  a  Wit- 
nefs  did  you  lee  him  ? 

A.  I  have  not  feen  him  thefe  three  Years  till 
I  came  hither  to  be  a  Witnefs,  and  did  admire 
to  fee  him  here,  tliat  a  Man  that  had  got  his 
Bread  under  his  Mafter  fliould  appeal:  here  a- 
gainft  him,  it  is  fo  ungrateful  a  thin^^. 

Q^  How  came  it  you  had  fo  much  Curiofity  as 
to  follow  the  Dutchefs's  Coach  ? 

A.  I  had  a  mind  to  fatisfie  my  own  Hu- 
mour. 

Q^  D'ye  know  how  Nkholat  lived  fince  he  was 
out  of  his  Maker's  Service  ? 

A.  No,  I  never  faw  him,  nor  had  any  Account 
of  him  at  all,  nor  have  feen  him  thefe  three  Years 
till  now. 

Q_.  Did  you  know  when  Nicholoi  and  Elianor 
Vanefs  went  out  of  England  ? 

A,  No,  I  ne\er  knew^  when  they  went,  nor 
when  they  came. 

Q.  Don't  you  know  what  bufinefs  he  went 
out  of  England  about,  the  Time  you  took  his 
Place  ? 

A.  I  know  not  the  Bufinefs  he  went  out  of 
England  upon. 

Q^  Did  he  at  any  Time  tell  you  he  was 
to  get  away  to  hide  himfelf  from  coming  hi- 
ther ? 

A  No,  I  heird  not  one  Word  from  him  at 
the  Time  of  his  Parting. 

Q^  What  reafon  had  you  to  fay  upon  the  firft 
fight  of  Hofier  that  he  was  ungrateful  for  com- 
ing hither  ^ 

A  I  fliould  think  my  felf  ungrateful  to  eat  a 
Gentleman's  Bread  feven  Years,  and  do  him  all 
the  Spite  and  Malice  I  could. 
Q^  Repeat  thofe  Words  ? 
A.  I  fliould  think  my  felf  very  ungrateful  to 
profecute;  if  I  fliould  do  any  harm  to  a  Mafter 
that  I  had  ferved  fo  many  Years,  I  fliould  think 
my  felf  very  ungrateful,  let  him  think  of  him- 
felf what  he  pleaies. 

Q^  He  added  fome  other  Words? 
A.  For  any  thing  I  know  it  is  Spite  and  Ma- 
lice. 

Q.   Where  did  you  live,  when  you  followed 
the  Dutchefs's  Coach  ? 
A.  At  Mr  Germaincs. 


was  here  as  a  Wit- 


Q.  This  Woman  that 
neij,  ? 

A.  Yes,  flie  liv'd  there, 

Q,  What  Time  \sent  flie  away  from  Sir  lohn 
Germaine  s  Srrvice  ? 

A    I  know  not,  I  cannot  tell  indeed. 


Si-n 


'd 


William  Bayly, 


Die  Martis  ^'^  Martii,  l6pp. 

Council  and  Witnefles  being  called  in  for  the 
Ducchefs  of  Norfolk  fand  the  Duke's  Council 
being  prefent)  the  Examinations  of  the  Wit- 
neiles,  taken  Yefterday  in  Short-hand  and  tran- 
Icribed,    were   read   to   them,   and  fubfcribed. 

Die  Litnj;  4*?  Martii,    1609. 

Thomas    Hawkfworth  Svcorn,   Depofotb  as 
folluwetb. 

Q."^ft-  "P^O  you  know  Elianor  Vanefs  ?  and  did 
i>/  you  live  in  the  Dutchefs  of  NorfoKs 
tamily? 

Anfw.  I  came  to  live  with  the  Dutchefs  about 
Oclober,  16$)  i.  and  left  her  in  Septeml^er,  about 
two  Years  within  two  Months  :  Elianor  Vanefs 
li\ed  there  when  I  li\ed  there,  and  was  Cook- 
maid. 

_  Q:  When  did  flie  leave  the  Dutchefs's  Ser- 
vice } 

A.  About  the  beginning  of  January^  or  the 
latter  end  of  Decetnler,  1691. 

Qj  On  what  Occalion  went  flie  away  ? 

A.  She  w  as  turned  away,  to  the  beft  of  my 
remembrance,  for  keeping  Company  v,  ich  Dutch- 
men. 

Q.  Whether  ufed  flie  any  other  Office  but  in 
the  Kitchen?  or  had  flie  Accefs  to  the  Dutchefs's 
Chamber  ? 

A.  Never  j   flie  was  not  allowed  to  come  any 

higher  than  the  firft  Floor  :    Siie  ufed   to  clear* 

that   Room  next  the  Street,  one  pair  of  Stairs 

Q.  This  Man  is  a  Witnefs,   and  fo  is  Ho/ter,     next  the  Door,   and  the  Back-parlour  even  with 


let  him  explain  himfelf  what  he  means,  and 
wherein  there  is  any  Difference  between  him  and 
Hojter,   for  both  are  Witncifes  ? 

A-  I  fay,  I  fliould  think  my  felf  very  ungrate- 
ful, if  I  would  do  any  harm  to  a  Man  whofe 
Bread  I  did  eat  fo  long,  and  had  got  fo  much 
Money  under  him. 

Q^  What  Harm  does  Hojter  do,  being  a  Wit- 
nefs againftthe  Dutchefs  o(  Norfolk,  what  Harm 
is  that  to  Sir  yolm  Germaine  ? 

A.  I  don't  know. 

Q.  D'ye  reckon  it  ungrateful  to  fpeak  the 
Truth  to  the  Prejudice  of  a  Mafter  ? 

A.  No,  I  would  not  fpeak  an  Untruth  for  all 
the  Mafters  in  the  World. 

Q.  Where  is  there  any  Fault  more  in  Hjter 
than  in  you  ? 

A.  I  know  not. 

Q.  Whether  did  Elianor  T^anefs  live  with  Sir 
yohn  Germaine  when  you  liv'd  there  ? 

A.  I  know  not  who  flie  i?. 


that,  but  was  not    fuffered  to  come    into   the 
Dutcliefs's  Chamber. 

Q.  Who  waited  upon  the  Dutchefs  in  her 
Chamber  ? 

A.  Frances  Knight ;  flie  was  conftantly  in  the 
Dutchefs's  Chamber,  and  ufed  to  warm  her 
Bed. 

^  You  fay  that  Vanefs  was  allowed  to  come 
no  higher  than  the  firft  Floor  ;    explain  that. 

A.  The  Kitchen  is  under-ground  backward; 
that  Room  Vanefs  cleaned  was  even  with  the 
Street,  a  Ground-room ;  the  Laundry-niaid 
clean'd  the  next    Pair    of  Stairs. 

Q.  What  was  the  Landry-maid's  Name  ? 

A.  Stifan  ;   fhe's  dead. 

Q.  Do  3'ou  know  how  long  ? 

A.  No. 

Q.  Did  you  ever  fee  Vanefs  in  the  Dutchefs's 
Chamber. 

A.  Never  in  my  Life  j  I  never  heard  flie  was 
allow  ed  to  come  there. 

Q.  How 
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Q.  How  long  is  it  fince  you  lived  with  the 
Dutchefs  ? 

A.  About  fix  or  feven  Years,  or  very  near  it. 

jg.  D  ye  remember  the  Bill  that  was  brought 
into  Parliament  againft  the  Dutchefs,  while  you 
lived  there? 

A.  I  came  to  the  Dutchefs  the  OElober  before 
that  Bill  was  brought  in. 

Q^  Was  Vanefs  turned  away  before  that  ? 

A.  She  was  gone  a  Month  or  thereabouts  be- 
fore that. 

Q.  D'ys  remember  the  Month  ? 

A.  To  the  beft  of  my  Remembrance,  'twas 
about  the  latter  end  of  December,  or  the  begin- 
ning of  'January. 

Q.  Was  there  any  Stir  about  the  Dutch  Foot- 
Soldiers  haunting  Vanefs. 

A.  I  never  faw  any,  but  have  heard  the  Ser- 
vants  fay  they  did. 

Q^  Can  you  fay  what  Time  it  was  ?  Was  it 
betore  or  after  the  Bill  .=■ 

A.  Before  I  heard  any  Thing  of  the  Bill  fte 
was  gone. 

Crofs-Examind. 

Q.  Where  do  you  live  now  ? 

A.  With  Sir  'Thomas  Barnardifion. 

Q.  What  Station  were  you  in,  when  you  li- 
ved with  the  Dutchefs  ? 

A.  A  Footman. 

Q^  Do  you  know  Hojter  then  ? 

A.  No. 

Q.  Where  did  the  Dutchefs  live,  when  you 
came  firft  to  her. 

A.  Upon  the  Row  between  the  Horfe-Ferry 
and  Mill-Bank. 

Q.  How  long  did  you  live  there  ? 

A.  A  Fortnight  or  thereabouts,  not  much 
more. 

Qj  Do  you  know  where  fhe  liv'd  before  ? 

A.  Mo. 

Q.  Do  you  know  Sir  John  Germaine  ?  And, 
on  the  Oath  you  have  taken,  did  he  ever  come 
to  the  Dutchefs's  Houfe  while  you  liv'd  with 
her  ? 

A.  I  never  faw  him  in  the  Houfe  ;  I  never 
faw  any  unhandfom  thing  by  the  Dutchefs  all  the 
Time  I  lived  with  her. 

Q.  Did  you  never  fee  Sir  John  Germaine  with 
her? 

A.  No,  never  j  and  I  had  the  Privilege  of 
the  firft  Floor  and  the  fecond  Floor,  and  help'd 
to  rub  the  Rooms,  and  fometimes  I  rubb'd  the 
Lodging-Room. 

Q.  Had  you  the  Privilege  of  going  up  ftairs 
in  the  Morning  ? 

A.  No,  it  was  one  Peacock  that  rubb'd  the 
Room  above  ftairs. 

Q.  Did  you  know  Vanefs  ?  Was  fhe  Servant  to 
the  Dutchefs  when  you  liv'd  there  ? 

A.  Yes,  fhe  was. 

Q.  Can  you  be  pofitive  as  to  the  Time  of  her 
going  away  ? 

A.  As  near  as  I  can  tell,  it  was  in  the  begin- 
ning of  j^^wartrj',  i6p2.  I  came  in  the  OEiober 
before,  and  (he  went  away  the  January  follow- 
ing. 

jQ.  Were  you  by,  when  fhe  was  difcharg'd  ? 

A.  No. 

Q:  Who  paid  her  her  Wages  ? 


A.  I  can't  tell. 

Q.  Did  you  never  fee  Vanefs  in  tiie  Dutchefs's 
Chamber? 

A.  Never. 

Q.  Did  you  attend  at  the  Dutchefs's  Chamber 
in  the  Morning  ? 

A.  Not  conltantly  ;  we  took  it  by  turns. 

Q^  Did  you  never  attend  in  her  Chamber 
when  fhe  was  a- bed  ? 

A.  No. 

Q_  Who  was  it  of  her  Women  that  attended 
in  her  Chamber  ? 

A.  Sufan Frances  Knight,  and  Sufan  Bar- 

rington. 

Q^  When  did  you  fee  Sufan  Barrington  laft  ? 

A.  About  five  Years  ago. 

Q.  Did  fhe  conllantly  attend  in  the  Dutchefs's 
Chamber  .<" 

A.  She  and  Mrs  Knight  carry 'd  Coals  conflant- 
ly  to  warm  the  Bed  ? 

Q.  How  old  was  you  when  you  liv'd  with  the 
Dutchefs  ? 

A.  About  eighteen  Years  old. 

Q.  How  old  are  you  now  ? 

A.  I  think,  about  Seven  and  twenty. 

Tbo?:;as  Hawkfwortb. 


Die  Ltifitz  4°  Marth'j  i6pp. 

John  Peacock  Siuorn,  Depofeth  as  folloimh. 

Qtwfi.  "TX  I  D  you  live  with  the  Dutchefs  of 
1^    Norjolk,  in  1691? 

A.  'Tis  fix  Years  fince  I  left  her  Service,  laft 
January,  or  thereabouts  ;  I  liv'd  two  Years  and 
a  half  with  her,  or  thereabouts  ;  I  came  in  Au~ 
guft,  and  ftay'd  till  January  two  Years  following, 
or  thereabouts. 

Q.  Did  you  live  with  the  Dutchefs,  when  the 
firft  Trial,  as  they  call  it,  came  on  in  Parlia- 
ment ? 

A.  Yes,   I  liv'd  with  her  before  and  after. 

Q^  Did  you  know  Vanefs  ? 

A.  I  knew  one,  whofe  Name  was  call'd  Lena. 

Q.  What  was  her  Bufinefs  ? 

A.  Below  ftairs  in  the  Kitchen  ;  I  never  faw 
her  in  any  other  Room,  but  the  outer  Room 
next  to  the  Street,  and  I  was  there  all  the  while 
fhe  was  there,  and  after  fhe  was  gone. 

Q.  Did  you  ever  fee  her  in  the  Dutchefs's 
Bed-chamber  ? 

A,  No;  the  Work  fhe  was  employ'd  about 
was  dirty  Work  ;  I  never  faw  her  clean,  but 
nafty,  and  could  not  eat  the  Vidiuals  of  her 
drefling. 

Q.  Was  you  there  before  Vanefs  ? 

A.  Yes,  I  was  in  the  Houfe  fome  time  be- 
fore her  Grace  came  over,  to  help  the  Uphol- 
der, and  to  carry  Looking-glafles  and  Stands. 

Q.  When  did  fhe  come  over  ? 

A.  She  came  to  Mill-bank,  but  I  know  not 
when  fhe  came  over :  My  Lady  Peterborow  or- 
der'd  me  to  do  what  I  did. 

A.  Was  you  Servant  there  to  the  Dutchefs, 
before  fhe  came  over  ? 

A.  I  never  faw  my  Lady  Dutchefs  before  fhe 
came  there,  except  fome  Years  before,  at  Dray- 
ton,   when  he  liv'd  with  her. 

Q.  Who  hired  you  ? 
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A  I  came  there  by  the  Lady  Peterhrow's  Or- 
der, and  had  my  Viftuafs  at  my  Lord  Peterbo- 
rovfs. 

Q.  Who  hired  you  ? 

A.   I  was  not  hired  at  all. 

Q^   How  long  did  you  live  at  Mill-harik  ? 

A.  I  liv'd  about  two  Years  and  a  quarter,  or 
fomewhac  more. 

Q.  What  was  your  proper  Bufinefs  when  you 
iiv'd  with  the  Dutchefs. 

A.  When  the  Dutchefs  went  abroad,  I  went 
with  the  Coach  ;  and  when  fhe  Supp'd  or  Din  d 
at  home,  I  laid  the  Cloth,  Forks  and  Spoons. 

Q.  Did  you  ever  wait  above  flairs.? 

A.  Yes,  I  have  waited  above  flairs. 

Q.  \\^ho  waited  upon  the  Dutchefs  in  her 
Chamber .? 

A.  Frances  Knight,  one  Sufan,  and  one  Sufanimh. 

(^  Upon  your  Oath,  did  you  ever  fee  this 
Woman,  Helena^  go  into  the  Dutchefs 's  Bed- 
chamber ^ 

A  I  never  once  faw  her  there,  all  the  Time  I 
flay'd  there  ;  I  rubb'd  the  Bed  chamber  with  a 
long  Rubbing-bruih  ;  I  never  faw  her  there, 
nor  abo\e  flairs. 

Q^  Do  you  know  at  what  Time  it  was  fhe 
came  to  live  with  my  Lady  Dutchefs  ? 

A.  Yes  ;   fhe  came  while  I  was  there. 

Q.  Did  you  live  with  the  Dutchefs,  before 
fhe  came  to  Mill-hank} 

A.  1  Iiv'd  at  no  other  Place  with  the  Dutch- 
efs, but  at  Mill-bank,  and  at  Dva^ton. 

Q_.  D'ye  know  how  Vanefs  left  the  Dutchefs's 
Service  ?   and  why  ? 

A.  Yes,  upon  Complaints  of  Diforders,  and 
her  ill  dreffing  the  Vi(;tuals. 

Q.   What  Diforders  ? 

A.  There  were  Men  came  to  the  Door  to  en- 
quire for  her,  twice,  or  more. 

Q.    Did  you  fee  the  Fellows  ? 

A.  Y'es,  I  faw  the  Fellows,  they  came  to  the 
Door  in  the  dusk  of  the  Evening,  and  1  acquain- 
ted the  Dutchefs  with  it,  and  told  her  Grace, 
I  did  not  think  it  fafe  for  her  Houfe,  becaufe  I 
had  the  Charge  of  Silver  Spoons  and  Forks. 

Q^   What  fort  of  Men  were  they  ? 

A.  One  of  them  appear'd  to  be  a  Foot-Soldier, 
in  a  blue  Coat. 

Q.  In  what  manner  was  fhe  put  away,  or  left 
the  Houfe  ? 

A.  Upon  thefe  Complaints,  the  Dutchefs  faid 
fhe   wcu'd  turn  her  away. 

Q.  Did  you  hear  the  Dutchefs  fay  fo  ? 

A.  Yes. 

Q.  Was  that  before  the  Trial  at  the  Lord's 
Houfe,  or  after  ? 

A.  To  the  befl  of  my  Remembrance,  it  was 
before  the  Trial,  the  latter  end  of  December,  or 
the  beginning  of  "January,  but  I  can't  be  pofi- 
tive ;    I  think  'twas  the  latter  end  of  December. 

Q.   Did  fhe  go  away  before  the  Trial  or  not? 

A.  I  think,  before  the  Trial,  but  I  am  not 
fure  :  Yes,  ac  the  Time  of  the  Trial,  I  remem- 
ber another  Cook. 

:Q.    Are  you  fure    of  that  ? 

.^'  Yes,  I  am  fure  of  it ;  'twas  the  Coach- 
man's Wife,  one  Gofling. 

Q:    D'ye  know  Haujeur  or  Kicola  ? 

A.  Ko.  •    ■ 

Q.  You  lived  at  IMill-Bank  two  Years?  D'you 
know  no  fuch  Man  ? 


A.  I  never  heard  his  Name  before  ;  I  had  no 
Acquaintance  with  him,  nor  ever  faw  him  about 
Houfe. 

Crcfs-  Examined.  ■      • 

Q^  Where  do  you  live  now  ? 

A.  Near  Huntingdon;  I  board  in  a  Houfe  thcrei. 

Q-  How  long  have  you  been  out  of  Service? 
•  A.  Ever  fince  I  left  my  Lady-Dutchefs. 

Q.  How  do  you  live  then  ? 

A.  1  board  in  a  Houfe  ;  I  follow  no  Employ- 
ment, but  live  on  my  own,  e.\cept  to  teach  Chil- 
dren, two,  three  or  four,  out  of  Charity. 

Q.  When  came  you  to  the  Dutchefs's  Service 
firit  1 

A.  I  ferved  her  about  ten  or  twelve  Years  ago, 
but  I  can't  remember  the  precife  Time,  'tis  fO 
long  fince. 

Q.  How  long  did  you  live  with  her  then  1 

A.  I  lived  with  her  about  half  a  year  SiiDra)- 
ton  in  NorthampMifm-e;  I  vent  about  Nuvembtr^ 
and  flay'd  to  Lady-Day  following. 

Q.  How  long  was  it  before  you  came  to  live 
with  her  the  laif  Time.? 

A.  I   can't  tell. 

Qj  You  fay  you  came  to  live  with  her  about 
two  Years  and  a  quarter  •,  What  Time  was  that  ? 

A.  I  can't  tell,  but  that  may  be  eafily  found  ; 
I  Iiv'd  with  her  about  fix  Years  ago,  or  there- 
abouts. 

Q.  How  long  did  you  leave  the  Dutchefs,  af- 
ter the  Hearing  came  on,  in  this  Noble  Houfe  ? 

A.  I  don't  know  ;  it  was  about  a  Year  and 
three  quarters,  or  two  Years,  I  can't  be  pofi- 
tive. 

Q.  Was  ft  after  the  Trial  began  ? 

A-  Yes,  I  think  the  Trial  began  in  Jamiaryy 
and  'twas  a  Year  after  it  began. 

Q^  Can't  you  bepofitive  whatTime  you  came 
to  live  with  the  Dutchefs  ? 

A.  I  came  about  At/gi.fl  to  Mill-bank,  but  the 
Dutchefs  was  not  come  then,  but  the  Oflober  fol- 
lowing my  Lady  Dutchefs  came. 

Q.  Where  did  the  Dutchefs  live  then  ? 

A.  I  don't  know,  I  was  at  the  Lady  Peterbo- 
701US;  I  help'd  her  Servants  to  carry  Things,  and 
to  get  Things  ready. 

Q.  Did  you  know  where  the  Dutchefs  Iiv'd 
then  i* 

A.  No ;  fome  faid  fhe  Iiv'd  in  Flanders,  others 
in  Holland,  and  fome  in  France. 

Q.  Was  you  never  at  Fox-hall  while  the  Dutch- 
efs Iiv'd  there  ? 

A.  1  was  never  there  while  the  Dutchefs  Iiv'd 
there,  if  fhe  did  live  there. 

Q^  Was  you  never  there  where  fhe  did  live  ? 

A  When  no  body  Iiv'd  there,  I  have  feen  the 
Houfe  where  they  faid  fhe  did  live. 

Q.  How  long  ago  is  that  ? 

A.  I  know  not  how  long  ago,  but  'twas  in 
the  Summer-time. 

Q.  How  came  you  to  take  notice  of  that 
Houfe  more  than  the  refl  of  the  Houfes  in  Pox- 
hall  ^  Who  was  it  told  you  the  Dutchefs  Iiv'd 
there  ? 

A.  I  think  it  was  one  that  was 

Q.  You  faid  the  Dutchefs  went  fometimes 
by  Water ;  did  you  go  along  with  her  at  thac 
Time  ? 

■A.  Yes,  I  did,  with  fome  other  Company. 

Q.  Was 
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p.  Was  you  ever  fent  to  the  Houfe,  to  fetch 
Goods  trom  thence  ? 

A.  No. 

p.  Who  went  with  you,  when  you  went  with 
the  jJucchefs  there  1 

A.  One  M  rs  Bonders,  and  two  or  three  other 
Ladies. 

p.  D'ye  know  Sir  'John  Germaine  ? 

A.  I  never  law  him,  but  in  his  Coach,  as  he 
Vas  going  along  the  Street ;  1  never  faw  him  in 
any  Houfe,  or  any  other  Place,  fitting  or  going, 
but  in  his  Coach. 

Q^  Was  you  never  at  his  Houfe? 

A.  I  never  was  at  his  Houfe,  nor  at  any  Place 
where  he  lived- 

Q.  You  fay  you  were  at  the  Dutchefs's  Cham- 
ber, to  rub  the  Room  ? 

A.  Yes,  1  was. 

Q^.  Did  you  not  fee  Vanefs  there  .*" 

A.  No. 

Q^  Can  you  take  it  upon  your  Oath,  that 
you  never  faw  her  there  ? 

A.  No,  I  never  faw  her  there,    but  I  faw  Su- 
Jan  Banington  there  ? 

Q.   What    Service   did  Sufan    Banington    do 

there  .? 

A.  She  help'd  to  drefs  and  undrefs  her  Grace, 
and  to  mend  Linnen,  as  1  think  ? 

Q^  When  faw  youherlaft? 

A.  'Twas  about  the  <^th,  loth,  or  nth  of 
AngnflhA,  at  the  George-Inn,  in  Huntingdon. 

p.  D'you  know  where  fhe  lived  then  ? 

A.  She  was  at  Huntingdon  then,  and  came  with 
the  Lady-Dutchefs  to  take  a  Stage-Coach  for  Lon- 
don; file  was  at  the  Gevrge-Imy  in  Huntingdon^  I 
think,  about  Augtifl  laft. 

Q.  You  fay  you  liv'd  at  the  Dutchefs's  Houfe 
at  AM- bank,  before  the  Dutchefs  came  thither; 
Did  Vanefs  come  with  her,  or  was  fhe  hired  af- 
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A-  I  think  fhe  came  with  the  Dutchefs. 

O.  D'ye  know  whence  the  Dutchefs  came, 
w  hen  fhe  came  there  i 

A-  As  I  have  heard,  fhe  came  from  Fox  hall : 
Wiicn  my  Lady  Dutchefs  went  thither  by  Water 
the  Summer  after,  I  was  told,  that  my  Lady 
liv'd  at  fuch  a  Houfe  in  Fox-hall. 

Q^  Didn't  you  know  that  my  Lady  Dutchefs 
liv'd  at  Fox-hall. 

A.  I  never  knew  my  Lady  Dutchefs  till  fhe 
liv'd  at  Mill-bank. 

p.  What  Account  had  you,  at  the  Dutchefs's 
Houfe,  where  flie  was  then? 

A    People  faid  fhe  was  in  Flanders. 

p.  D'you  know  when  /^jwc/i  came  to  live  with 
the  Dutchefs  ? 

A-  I  believe  fhe  came  to  live  with  the  Dutch- 
efs at  Mill-bank. 

p.  D'ye  know  when  (he  was  difcharg'd  out 
of  her  Service  ? 

A.  I  think  'twas  the  latter  end  oi  Decetnher,  or 
the  beginning  of  January  ;  I  think  fo,  but  I 
don't  fpeak  pofitively. 

p.  Was  you  by,  when  her  Wages  were  paid? 

A.  No. 

p.  Have  you  ever  feen  her  fince  i* 

A.  No,  1  never  faw  her,  from  that  Hour  to 
this. 

p.  Where  have  you  liv'd  fince  you  lefc  the 
Lady  Dutchefs's  Service  ?  and  how  ^  Have  you 
any  Eftate  ^ 


A.  I  have  a  fmall  Matter  to  live  on  ;  I  live 
near  Huntingdon.^  I  was  born  near  there,  'tis  my 
native  Place,  I  have  liv'd  there  about  four  or  five 
Years,  or  within  feven  Miles  of  that  Place,  or 
thereabouts. 

p.  Did  Vanefs  drefs  the  Dutchefs's  Dinner 
when  (he  liv'd  there  ?  for  it  feems  (he  was  not 
good  enough  to  ferve  you. 

A.  Yes,  file  did  drefs  the  Dutchefs's  Dinner, 
but  I  did  nor  care  to  eat  Viftuals  of  her  dref* 
fing. 

p.  When  did  you  firfl  complain  to  the  Dut- 
chefs, that  Men  follow'd  Vanefi  ?  or  that  you 
apprehended  Danger  by  iier  being  there  ? 

A.  I  can't  tell. 

p.  Was  file  difcharg'd  immediately  after 
that  ? 

A.  I  think  fhe  was  difcharg'd  immediately 
after  that  ? 

p.  You  fay,  there  were  fome  other  Ladies 
that  went  with  the  Dutchefs  to  Fox-hall ;  Can 
you  name  them  ? 

A.  Mrs  Marfhaly  and  fome  others  ;  but  I  can't 
be  pofitive. 

p.  Did  you  know  Mrs  Briane  ? 

A.  No,  I  never  heard  her  Name  before. 

p.  Did  the  Dutchefs  eat  always  at  PeterborCii)- 
hoiije,  or  Mill-bank- hotife,  as  you  call  it  ? 

A.  Sometimes  flie  eat  abroad,  and  fometimes 
at  home. 

p.  Who  drefs 'd  her  Vii.^uals  when  fhe  eat  at 
home. 

A.  Lena. 

p.  What  d'ye  mean  by  Mill- bank- houfe  ? 

A.  Peterborow- houfe. 

p.  Who  did  you  hear  fay  the  Dutchefs  liv'd 
at  that  Houfe  at  Fox-hall} 

A.  The  Dutchefs  was  going  by  Water,  and 
told  the  Ladies  then,  that  that  was  the  Houfe 
fhe  had  liv'd  at,  at  Fox-hall  \  and  walking  in  the 
Garden  of  the  faid  Houfe,    told  'em  fo. 

JONAS  PEACOCK. 
Die  Lunx  4*.  Marti?,   169Q. 

Frances  Knight  Sworn,  Depofeth  as  folloimh. 

Qiieft-  TJi  O  W   long   have  you   liv'd   in    the 
hTX    Dutchefs  of  Norfolk's  Family  ? 

Anfw    Twenty  fevcn  Years,  or  upwards. 

Q.  With  whom  did  you  live  all  that  Time  ? 

A  With  the  Lady  Dutchefs's  Father,  the  La- 
dy Peterborow,  and  the  Dutchefs. 

p.  Did  you  live  with  the  Dutchefs  when  (lie 
liv'd  at  Mill-bank  ? 

A  Yes,  I  liv'd  with  her  at  her  firfl  coming 
there. 

p.  Have  you  been  with  her  ever  fince  ? 

A.  Yes. 

p.  Did  you  know  Vanefs  in  the  Dutchefs's 
Family  at  Mill-bank,  and  what  Employ  had  (he 
there  ? 

A  Yes,  I  know  her  very  well  :  She  was  in 
the  Kitchen. 

p.  Did  you  ufe  to  be  in  the  Dutchefs's  Bed- 
chamber, and  about  her  Perfon  > 

A.  Yes,  I  was  the  firll  in  the  Morning  there, 
and  the  laft  at  Night,  conftantly. 

Q^  Did  you  know  Elianor  Vanefs  there '  and 
did  (he  ufe  to  come  into  the  Dutchefs's  Cham- 
ber ? 

A.  She 
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A.  She  never  came  there. 

Q.  Where  ufed  file  to  employ  her  felf  ? 

A.  In  the  Kitchen. 

2;  Was  flie  well  enough  in  Cloaths,  cleanly 
enough,  and  fit  to  come  into  the  Dutchefs's 
Chamber. 

A.  No,  (he  was  nbr. 

Q.  What  Time  went  fhe  dway  ?  And  upon 
what  Account  ? 

A.  My  Lady  put  her  away  becaufe  Soldiers 
came  and  ask'd  for  her,  and  fent  for  her  to  Ale- 
houfes  about  Ten  a-Clock  at  Night.  I  vent 
up  one  Morning,  and  complain'd  of  her  to  my 
Lady  Dutchefs,  and  told  her  that  Soldiers  haunt- 
ed her,  ask  d  for  her,  and  fent  for  her  to  Ale- 
houfes  at  Ten  a-Clock  at  Night :  And  my  Lady 
Dutchefs  faid.  She  would  not  keep  a  Servant 
that  kept  ill  Hoars. 

Q.  Was  this  before  the  Trial  > 

A.  Yes,  my  Lady  put  her  away,  upon  my 
fpeaking  this. 

Q.  Do  you  know  why  fhe  was  put  away  ? 

A.  Yes,  for  having  Soldiers  haunt  her  Compa- 
ny. 

Q^  Confider  well  what  you  fiy  ? 

A-  Yes,  my  Lords ;  I  fpeak  what  my  Confci- 
ence  tells  me  :  Here  I  am  before  the  Lords,  I 
muft  fpeak  Truth 

Q^  How  far  can  you  recoUeft  your  felf,  if  it 
was  before  the  Trial,  or  not,  that  (he  was  put 
away  ? 

A.  It  was  before  the  Trial. 

jg.  How  long  ? 

A  1  can't  remember  ;  I  think  it  was  about  a 
Quarter  of  a  Year,  I  can't  tell  e.xadly,  but  it 
was  near  upon. 

Q.  How  near  was  you  to  the  Dutchefs  ?  What 
was  your  Employment  •■' 

A.  I  help'd  to  get  her  to  Bed,  as  her  Cham- 
ber-maid. 

Q.  Did  Elianor  Vanefs  never  undrefs  her? 

A   No,   never  in  this  World. 

jg.  Did  you  never  know  her  come  into  the 
Dutchefs"s  Chamber  i* 

A.  Never,  never.     Oh,  fie!   Never  indeed. 

Q^  D  ye  know  Nichnlcu  Hmfeur  ? 

A  I  don't  know  him :  There  were  many 
ask'd  for  Mr  Keemer,  but  I  did  not  know  them, 
for  he  has  many  Acquaintance. 

Q.  Did  you  know  I'liumoi  Havjkfworth,  your 
Fellow-fervant  •■' 

A.  Yes,  he  came  when  my  Lady  came  to  MtS- 
hanky  Mr  Peacock  came  before,  they  were  both 
Servants  togetlier. 

Frances  Knight  Oofs- Examined. 

Q^  You  fay  you  lived  Twenty-feven  Years 
and  upwards  with  the  Dutchefs  and  her  Mother  ? 
Do  you  live  with  the  Dutchefs  ftill  ? 

A    Yes. 

Q^  How  long  is  it  fince  you  liv'd  with  her 
Mother  ? 

A.  After  the  Dutchefs  was  marry 'd,  I  came 
to  live  with  her  and  my  Lord  Duke. 

Q^  Have  you  been  in  her  Service  ever  fince  ? 

A.  Yes. 

Q^  After  the  Duke  parted  with  my  Lady 
Dutchefs,  Where  did  fhe  go  to  live  ? 

A-  She  liv'd  at  Mill- bank,  and  no  where  elfe, 
that  I  know  of. 

Q^  Came  you  to  live  with  her  foon  after 
Vol.  V. 
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her  Marriage  >   and  have  you  lived  with  her  e- 
ver  fince  ?   and  did  flie  ever  live  at  Fox-hall} 

A.  I  never  lived  with  her  at  Fox- hall. 

Q^  Then  you  have  not  lived  with  her  ever 
fince  ? 

A.  I  have  lived  with  her  ever  fince,  I  hav« 
taken  my  Oath,  and  as  near  as  I  can  tell  you. 

Q.  Where  did  the  Dutchefs  live  before  (h<s 
came  to  Mill  bank  ? 

A.  She  liv'd  at  Fox-hall. 

Q_  Did  not  you  live  with  her  there  > 

A.  No,  I  broke  my  Leg,  and  was  brought 
to  her  Mother's,  and  flay  d  there  a  Twelve- 
month ;  Mr  I'eters  was  my  Surgeon,  he  can  tell 
it.     I  came  here  to  fpeak  the  Truth. 

Q.  Don'c  be  angry  ? 

A.  No. 

Q.  Did  you  continue  with  the  Dutchefs  till 
you  broke  your  Leg  ? 

A-  Yes ;  and  when  I  broke  my  Leg,  I  went 
home  to  her  Mother's. 

Q.  When  left  you  the  Dutchefs  after  fhe 
parted  with  my  Lord  Duke  i* 

A    I  left  her  at  Mill-bank. 

Qj  Do  you  know  the  Queflion  that's  ask'd  ? 
When  did  you  leave  the  Dutchefs  after  fhe  parted 
with  the  Duke  ? 

A.  I  know  no  fuch  Queftion  aS  you  ask.  I 
fpeak  the  Truth,   as  well  as  I  can. 

Q.  Where  did  ray  Lady  Dutchefs  go,  when  you 
left  her? 

A.  I  went  away  lame,  and  cou'd  do  her  no 
Service. 

Q^  Where  did  you  come  to  my  Lady  Dutchefs 
again,  when  you  were  well. 

A    At  Mill  bank. 

Q.  Was  you  ever  with  her  at  Fox  hall  ? 

A.  I  \vas  not  there,  becaufe  I  was  lame. 

Q^  Was  you  ever  at  Fox-  hall  > 

A    I  told,   you  I  broke  my  Leg. 

Q^  Was  you  ever  at  Fox-hall^  or  not  ? 

A.  I  tell  you,  I  was  lame. 

Q.  Was  you  ever  at  Fox-hall  at  any  Time  ? 

A.  I  tell  you  I  was  lame ;  I  give  you  Anfwer 
to  your  Queftion.  I  tell  thefe  noble  Lords,  that 
every  Word  1  fpeak  is  Truth. 

Q^  But  you  are  fwore  to  fpeak  the  Whole 
Truth. 

A  I  fpeak  the  Truth.  Why  fhould  you  do 
fo.'" 

Q^  Was  you  ever  with  the  Dutchefs  at  FoX" 
hall  .<' 

A.  I  was  not  able  to  be  there  with  heri 

2;  Was  you  there  with  her,   or  not  ? 

A.  I  was  not  able  to  go  thither. 

Q.  Was  you  never  there  ? 

A.  I  was  not  able  to  go  thither. 

Qj  Was  you  never  there  or  not  with  th« 
Dutchefs  ? 

A.  No,  I  never  was  at  Fox  haU  in  my  life,  but 
at  Mill-bank  and  IVhitehall  I  have.  Memorandum 
in  this  Interlineation  was  altered,  upon  reading 
over  her  Examination,  Tes,  1  have  been  there,  hut 
I  did  not  flay  there. 

Q.  Was  you  ever  there  with  the  Dutchefs,  o? 
not  ? 

A.  I  was  not  there  :  I  tell  you  I  was  not 
there,  I  was  lame. 

Q_  Was  you  never  there  with  the  Dutehfl* 
at  any  Time  ? 
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A.  No,  I  cell  you  I  was  lame:  I  was  never 
there  with  the  Dutchefs. 

Q.  Where  was  the  Dutchefs  before  {he  came 
to  MilHank  ? 

A.  That  I  can't  tell . 

Q.  Where  was  fhe  when  you  broke  your 
Legi* 

A.  I  Ictt  her  at  Mill-bank,   with  her  Mother. 

Q.  Where  did  you  hnd  her,  when  you  came 
again  ? 

A.  I  found  her  at  her  Mother's. 

Q^  Can't  you  tell  where  fhe  was  in  the  mean 
time  ? 

A.  No. 

Qj  Was  you  never  told  by  any  of  the  Family 
where  file  was  at  that  Time  ? 

A.  No. 

^  Did  Vanefs  come  to  the  Dutchefs  when  fhe 
liv^  at  Mill  bank  ? 

A.  Yes 

Q^  How  long  did  flie  live  with  her  after? 

A.  I  can't  tell ;  but  a  fhort  time. 

A   Do  you  know  Sufanna  Barrington  ? 

A    Yes. 

Q.  When  did  you  fee  her  laft  ? 

A.  About  three  Weeks  ago. 

Q^  Is  fhe  not  in  the  Ducchefs's  Service  ftill  ? 

A.  I'll  tell  you  the  Truth  ;  She  receiv'd  a  Let- 
ter from  Flanders,  acquainting  her  that  her  Mo- 
ther w  as  dead.  She  was  very  much  afflifted  with 
it  :  And  when  the  Dutchefs  came  in,  I  told 
her  Grace  that  Sufan  had  receiv'd  a  Letter  that 
her  Mother  vvas  dead,  and  I  did  defire  my  Lady  to 
give  her  leave  to  go  to  Holland,  and  fhe's  there. 

O.  Did  you  fee  the  Letter  ? 

A.  I  faw  it. 

Qj  Was  it  from  her  Mother,  or  from  her  Sif- 
ter '. 

A.  Yes,  'twas  from  her  Sifter,  that  her  Mo- 
ther was  dead. 

Q_  Was  Sufanna  Barrington  in  the  Dutchefs's 
Service  when  this  Bill  was  depending  ? 

A.  No. 

Q_.  How  long  is  it  fince  you  received  that 
Letter  •* 

A.  'Tis  about  three  Weeks  ago. 

Q^  Hovv'  long  is  it  fince  you  went  ? 

A.   A  Fortnight  to  Day. 

Q_  Did  you  fee  her  any  Time  thefe  three 
Weeks. 

A    No,  No. 

Q.  Did  you  not  live  with  her  in  the  Houfe, 
and  did  you  not  fee  her.? 

A.   She  has  been  gone  about  a  Week. 

Q.  D'you  know  Mrs  Judith  ? 

A.  No. 

Q^   D'ye  know  Mrs  Briane  ? 

A.  I  have  heard  of  her  Name,  but  am  not  ac- 
quainted with  her. 

Q^  Had  you  any  Difcourfe  with  Z^^Kf/j,  when 
Ihe  came  to  MtU-bank  to  live  with  the  Dutchefs  ? 

A-  No,  I  never  lik'd  her  Difcourfe. 

Q.  Did  you  ever  hear  the  Dutchefs  fay  that 
file  liv'd  at  Fox-Hall  ? 

A-  No. 

Q.  Do  you  know  Sir  ^ohn  Germaine  ? 

A.  I  know  him  by  fight. 

Q^  Did  you  never  fee  him  at  the  Dutchefs's  ? 

A.  No. 

Q^  Did  you  ever  fee  him  at  MiS-bank^  or  at 
her  Houfe  here  ? 


A.  No,  my  Lord?,  never. 

Q^  Did  Fanefi  come  along  with  the  Dutchefs 
when  fhe  came  to  MiU-bauk'i  or  was  fhe  hired 
after  her  return  ^ 

A.  She  came  after  her  return  to  Mill-bank. 

Qj  What  Time  went  file  away? 

A.  I  can't  tell  the  Day  j  that's  a  hard  Queflion." 
She  went  away,  on  my  fpeaking  to  the  Dutchefs, 
that  fhe  was  haunted  with  bad  Company. 

Q.  Did  not  fhe  drefs  the  Dinner,  when  the 
Dutchefs  dined  at  home  1 

A  Yes,  but  fhe  never  dined  at  home  but  ve- 
ry feldom. 

Q^  Can't  you  tell  when  Vanefs  went  away  ? 

A.  No. 

Q.  Did  you  know  Nicholas  Hofer  ? 

A  No,  I  know  no  fuch  ^an.  There  were 
many  People  came  to  Mr  Keemer,  Lords  Ser- 
vants, and  others,  I  don't  know  fuch  Peo- 
ple. 

Q^  You  have  heard  t'  at  the  Dutchefs  liv'd  at 
Fox-Hall  ? 

A.  Yes. 

Q.  At  what  Time  did  flie  live  there  ? 

A   I  can't  tell  you  ;  I  was  fick  in  Bed. 

Q.  You  may  recollect  about  what  Time  was 
it. 

A.  I  was  lame  in  March,  this  Month:  I  can'c 
tell  w  hat  Year. 

Q.  D'you  know  what  Houfe  fhe  liv'd  in  ? 

A.  Yes  ;  'twas  one  Sir  "Thomas  Grofveners,  at 
Mill-bank. 

Qj  I  ask  you  what  Houfe  fhe  liv'd  at,  at  Fo.v 
hall  > 

A-  I  know  not. 

Q^  How  came  you  to  know  the  Dutchefs  liv'd 
at  Pox- hall? 

A.  You  ask  what  I  can't  tell  you. 

Q.  You  daren't  tell. 

A.  Yes,  I'll  tell  the  Truth,  before  all  the 
Houfe  of  Lords. 

Q.   You  faid  fhe  liv'd  at  Foxhall  ? 

A.  No,  I  never  faid  it. 

Q.  Whence  came  the  Dutchefs,  when  fhe 
came  to  Mill-hank  ? 

A.  She  came  from  the  Place  fhe  did  ;  I  did 
not  ask  her  the  Queftion  I  durft  not  be  fo  bold. 

Q.  Can't  you  tell  when  fhe  came  to  Mill-bank  > 
nor  from  what  Place  fhe  came  ? 

A.  I  can't  tell  the  Day  when  fhe  came.  I  don't 
ask  from  what  Place  People  come. 

Q.  When  did  you  know  Sir  John  Germaine 
firft.? 

A.  I  faw  him  firll  with  my  Lord  Duke  there; 
at  his  Houfe  in  the  Square. 

Q.  Did  you  never  know  him  keep  Company 
with  the  Dutchefs  ? 

A.  No,  but  only  with  the  Duke  of  Norfolk 
there  ;  I  fpeak  in  the  Prefence  of  God. 

Sign'd, 

FRANCES  KNIGHT. 

Die  Luna  4°  Marti 2,   1699. 

William  White  Sworn,  Defofeth  as  followetfu- 

Quefl.  "px  I  D  you  live  with  the  Dutchefs  of 
1^   Norjolk,  for  fome  Years  paft  ? 
Anf  I  liv'd  with  her  fince  the  firft  Week  of  the 
firft  Trial,  about  fix,  or  feven,  or  eight  Years  age 

Q,  What 
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Q.  What  Care  was  there  taken  about  the 
Dutchefs's  Door  in  the  Park  i* 

A.  I  generally  went  out  the  firfl:  in  the  Morn- 
ing ;  the  Door  had  two  Boles,  a  Crofs-Barr,  and 
an  Iron  Chain  ;  befides,  thefe  I  unbolted  every 
Morning,  and  unbarr'd,  when  I  went  out  early. 
Q^  Did  you  ever  hear  or  underftand  that  Hofier 
had  a  Key  to  that  Door  ? 

A.  I  never  knew  any  thing  of  it,  nor  know- 
not  of  what  Ufe  it  could  have  been ;  for  he  could 
not  come  in,  till  the  Door  was  unbolted, 

Q^  Say  pofitively,    whether   ever    you    have 
heard,  that  this  Man  had  a  Key  to  that  Door  ? 
A-  I  never  heard  of  it. 

Q^  Did  you  never  fee  him  come  in  at  that 
Door? 
A  Yes. 

Q.  How  ?  Upon  what  Occafion  ? 
A.  I  happened  to  be  going  out  my  felf,  and  to 
open  the  Door  for  him.     His  Bufinefs,  I  was  told 
by  my  Lady  Dutchefs's  Maid,    was,    That  fhe 
had  lent  Money  to  a  Man  in  Holland,   and  fhe 
wrote  a  Letter  to  be  carry 'd  by  this  Man  to  her 
Sifted,    to  get  this  Money  j   and  fhe  fent  ano- 
ther Letter  by  one  Bull,  to  carry  to  HoUandy  to 
get  the  Money,  as  fhe  told  me. 
Q.  Did  you  let  him  him  in  ? 
A.  I  unbolted  the  Door,    and  let  him  in. 
^  Did  you  find  that  this  Man  ufcd  to  come 
freely  to  the  Houfe,  at  that  Door,  by  any  Key  •* 
A.  No,  I  never  knew  it. 
Q^  Who  did  he  come  to  ? 
A.  To  Stifan  Bai  rington. 

Q.  Did  you  ever  fee  him  above  Stairs  with  her? 
A.  No  ;    he  might  come  in,  and  I  not  fee  it. 
Q.  Did  the  Dutchefs  or  Servants  fay  any  thing 
that  he  had  leave  to  come  in.'' 

A.  I  never  examin'd  that,  becaufe  any  body 
that  had  Bufinefs  had  leave  to  come  in,  as 
I'radefmen,  and  others. 

Q^  Did  they  tell  you  in  the  Houfe  that  Nojjer 
was  at  liberty  to  come  into  the  Houfe  with  a 
Key  ? 

A.  No,  never. 

Q.  Had  you  ever  any  Difcourfe  w  ith  Ho/ier  ? 
A.  I  was  one  Day  coming  from  Change,  and 
met  Mr  L'Eflrange,  and  this  Hufier.  L'Eflrange 
told  me  that  he  was  ill  of  the  Gripes.  I  told 
him,  that  the  beft  Thing  for  it  was  burnt  Claret  j 
and  he  and  I  and  Hofier  went  to  a  Tavern  in 
Smithfield  :  And  while  we  were  together,  Hojier 
reflefted  upon  his  Mafter,  faying,  his  Mafter 
had  ufed  him  ill,  and  deferv'd  to  be  ill  ufed. 
Mr  L'Eflrange  heard  thefe  and  fome  more  Words; 
Mr  L'Eflrange  told  me  that  he  fpoke  to  that  pur* 
pofe,  he  was  refolved  to  be  reveng'd  of  his  Ma- 
iler. 

Q^  What  did  he  fay  of  his  Mafter  ? 
A.  He  faid  his  Mafter  had  uf-d  him  very  ill ; 
he  had  many  threatning  Words ;  he  faid  his  Ma- 
iler was  an  ill  Man,  and  deferv'd  to  be  ill  ufed, 
and  the  Time  would  come  when  he  fhculd  re- 
pent it. 

Q.  When  did  he  fiy  thefe  Words  ? 
A.  'Twas  about  Mkhaelmai  two  Years  ago,  or 
a  Year  ago,  I  can't  tell  which. 

Crojs- Examined, 

Q.  You  fay  you  liv'd  with  the  Dutchefs  the 
firif  Week  of  the  firfl;  Trial  ;  Was  Fanefs  there 
at  that  Time? 
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A  She  was  gone  before  I  came. 
Q^  How  long  ? 

A.  I  can't  tell ;    I  never  faw  her  there,  to  the 
beft  of  my  Remembrance,  but  have  heard  there 
was  fuch  a  one  in  the  Family. 
Q:  Did  you  know  Hofler  ^ 
A.  I  fee  him  come  in  at  the  Back-door. 
Q_.  Whofe  Servant  was  he  then  ? 
A.  The  firfl:  Time  I  did  not  know  ;  but  a  lit- 
tle after,  I  was  told  he  was  Sir  John  Germaine's. 
Q.   What   Occafion   had  he  to  come  to  the 
Dutchefs's  Houfe  ? 

.    A.  I  know  not,    but  about  the  Bufinefs  of  the 
Letter. 

Qj  How  often  did  you  fee  him  there? 
Two  or  three  Times,  or  more. 
With  whom  ? 
With  Stifan  Barrington. 
What  was  his  Bufinefs  with  her  ? 
About   the  Money,  as  fhe  told  me.     He 
Went  along  with  that  Woman ;    fhe  fent  a  Letter 
by  him  ;  and  flic  fent  Letters  by  fome  other 
Dutchmen,    into  Holland,  about  the  Money. 
Did  he  ask  for  any  other  Servant  ? 
Not  that  I  know  of. 

Did  you  fee  him  above  Stairs  with  her.? 
I  never  faw  them  in  any  Apartment  but 
that  Place  below,  where  the  Lumber  is,  near  the 
Park-door. 


A. 

Q: 

A. 

Q: 

A. 


A. 

Q: 

A. 


Q-  D'you  know  Sufannah  Barrington  ? 

A.  I  know  her  very  well. 

Q-  D'you  know  where  fhe  is  know  ? 

A.  Her  Mother  died  about  the  loxhoi  Januct' 
ry,  and  then  I  faw  her  all  in  Tears,  and  fhe  went 
away  after  this  Account  of  her  Mother's  Death, 

,Q.  When  did  you  fee  her  lafl  ? 

A.  I  have  not  feen  her  this  Fortnight  or 
Month,  that  I  know  of,  that  I  could  diftin- 
guifli  her  from  another  Woman,  except  fhe  had 
a  Mask  on. 

Q^  How  long  before  this  Trial  faw  you  her  ? 

A.  About  a  Fortnight.  She  gave  me  an  Ac- 
count that  her  Mother  died  the  loth  of  "Janua- 
ry,   in  Holland! 

Q.  When  did  fhe  go  away  ? 

A.  I  did  not  take  notice  of  the  Time  file  went 
away  f* 

Q^  Did  you  know  Hofler  at  any  other  Place 
but  at  the  Lady  Dutchefs's  ? 

A.  Never,  but  as  I  have  feen  him  in  the  Park, 
and  with  Mr  L'Eflrange. 

Q^  Was  you  never  with  him  at  Sir  Jo/m  Get- 
maim?.  ? 

A.   Never. 

^.  D'you  know  Sir  John  Germaine  ? 

A.  After  I  had  lived  with  the  Dutchefs  fome 
Time,  I  was  told  by  fome  in  the  Street,  that  that 
was  his  Coach,  and  his  Livery,  and  that  he  was 
the  Man  that  there  was  fo  much  Noife  about. 

Q.  Did  you  never  fee  him  in  the  Dutchefs's 
Houfe  ? 

A.  I  never  faw  him  in  no  Part  of  my  Lady 
Dutchefs's  Houfe,  nor  in  no  Apartment,  and  I 
am  the  only  Man  that  goes  up  and  down  Stairs. 

Qj  Did  you  never  fee  him  in  the  Dutchefs's 
Company  at  any  other  Place  ? 

A.  No. 

Q.  Did  you  conftantly  lie  at  the  Dutchefs's 
Houfe? 

A.  When  the  Dutchefs  was  lafl;  at  Drayton,  I 
lay  at  Richmond,  two  or  three  Nights. 

L  I  3  Q.  Did 
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Q^  Did  you  lie  conftantly  therCj  when  the 
Butchefs  was  there  ? 

A  I  was  lick  near  a  Month,  and  all  that  Time 
I  lay  at  my  Wife's  ;  but  moft  commonly  lay  at 
the  Dutchefs's,  fince  flie  is  come  to  Duke-Jlreet  to 
live. 

Q.  You  fay.  You  ufed  to  open  the  Door  in  the 
Park  firft  in  a  Morning  ;  What  Time  did  you 
ufe  to  open  it  at  ? 

A.  At  Six,  Seven,  or  Eight  a-Clock  in  a  Mor- 
ning ;  there  was  no  certain  Hour,  but  I  general- 
ly open'd  that  Door. 

Q^.  Did  you  ever  know  Haufeur  come  in  at  any 
other  Door  but  that  ? 

A.  Yes  ;  one  wet  Day  he  came  in  at  the  Street- 
door,  betore  the  Porter  and  all  the  Servants,  and 
ask'd  for  the  fame  Woman. 

Q^  Did  he  never  ask  for  any  other  Body  ? 
A.    I  never  heard  him  ask    for  any  but  Sttjan 
Baningtoiu  for  (he  was  his  Country-woman. 

Q.  It  Nic/joliu  got  in  at  the  Park-door,  could 
not  he  get  up  Stairs  ? 

A.  If  he  could  get  in  at  that  Door  he  talks  of, 
he  could  not  get  into  the  Dutchefs's  Apartment; 
for  there  was  a  Room  betwixt  that,  where  the 
plate  and  Jewels  lay,  that  no  Key  could  open  : 
That  it  he  could  get  up  two  pair  of  Stairs,  he 
could  not  get  in  there. 

2:  It  he  had  a  Key,  and  got  in  at  any  Door, 
cou  dn't  SufiVi  Banington^  when  he  came  in,  with- 
out any  difficulty,  lead  him  round  the  Houfe  ? 

A,  1  can't  fay  but  fhe  might,  but  I  never  faw 
him,  but  below  Stairs  with  that  Woman,  and 
then  he  went  away  without  going  up  Stairs. 

Q.  Did  you  never  fee  him  bring  any  Thing  to 
the  Houfe  ? 
A.    No. 

Qj  You  nam'd  one  VEflrange,  that  you  faw 
with  him  at  the  Tavern,  What  is  he  ? 

A.  He  was  my  old  Fellow-Servant  at  the  late 
DukeofiVt;r>/i's. 

Q^  What  Difcourfe  had  you  with  him  then  ? 
A.  He  complain'd  to  me  of  his  being  ill,  and  I 
gave  him  the  belt  of  my  Advice. 

Q^  What  Time  wns  it  tliat  Nkhohu  had  thofe 
threatning  Words  againft  his  Mafter  ? 

A.  About  Ten,  Eleven,  or  Twelve  a-Clock  at 
Noon. 

Q^  How  long  ago  is  it  .? 
A.    I  can't  tell  if  it  be  a  Year,  or  two  Year; 
'twas  a  little  after  Michaelmas,  but  whether  it  be 
one  Year,  or  two  Year,  I  can't  tell. 
Q.  Cou'dn't  Mr  L'EJIratige  tell .? 
A.  I  ask'd  Mr  I'EJItange,  and  he  cou'd  not  tell. 
Q.  Whofe  Servant  was  Nicholas  then  ? 
A.  He  was  no  body's  Servant  then .  He  rail'd 
againft  his  Mailer  at  that  Time  for  turning  him 
away. 

p.  Did  you  not  know  who  was  his  Mailer  a 
Year  or  two  ago  ? 

A.  He  told  me,  he  was  out  of  Place. 

p.  Did  you  not  know  him  to  be  Sir  John  Ger- 

niaine's  Servant,  when  he  came  to  the  Dutchefs's  ? 

A.    I  did  not  know  it  when  I  firft  faw  him  and 

S'.ifatJ  together ;    but  fome  Time  before  he  went 

away,  I  heard  he  was  his  Servant. 

Q.  But  you  fay,  you  did  not  know  Sir  John 
Cermainc  about  Two  Years  ago  ? 
A.  I  did  not  know  him  fo,  as  to  fpeak  to  him. 

WILLIAM  WHITE, 


Die  Lun<s  ^°.AIartijy  i6g^. 

Matthew  Mac-Donnell  fviwrn,  Defofeth 
as  followetb, 

Qliejl.  |"T  O  W  long  have   you    liv'd  with  the 
in    Dutchefs  of  Norfdk  ? 
Anfw.  Four  Years  at  Lady-day  next, 
Q.    In  what  manner  was  the  Door  going  out 
to  the  Park  kept  ?  Had  any  body  a  Key  to  it  that 
was  not  of  the  Family  ?    Did  it    ufe  to   be  left 
open  ? 

A.  'Twas  not  to  be  left  open  ;  'twas  very  un- 
fafe  to  be  left  open  :  Bcfides,  it  was  bolted  and 
lock'd. 

Q^  Was  there  particular  Care  taken  of  that 
Door  ? 

A.  Yes;  I  my  felf  bolted  it  very  often  at  Night. 
Q.  Did  you  often  unbolt  it  in  a  Morning  ? 
A.    Yes. 

Q.  Whether  or  nor,  the  Time  that  you  lived 
there,  did  you  know  any  body,tiiat  was  not  of  the 
Family,  come  with  a  Key  to  open  that  Door  i 
A-  Never. 

Q.    Did  you  know  Haiifem;  or  Nicholai  ?    Had 
he  a  Key  to  that  Door  ? 
A.  I  never  knew  it. 

Q^  Did  you  ever  fee  him  come  In  at  that  Door  ? 
A    I  open'd  that  Door  for  him  once  or  twice^ 
when  he  rung. 

Q.  When  was  that  !* 
A.  In  an  Evening. 
Q.  What  did  he  come  about  ? 
A.  I  do  not  know  ;  but  he  ask'd  for  Sufan,  my 
Lady  Dutchefs's  Servant. 

Q^  Did  you  ever  fee  him  go  up  Stairs  ? 
A.  I  never  did  hear  he  went  up  in  my  Life. 
Q.  When  he  ask'd   for  Sufan,   did  he  go  up 
then  .'' 

yl  No  ;  I  call'd  her  to  him,  and  I  never  faw 
him  go  up  Stairs. 

qI  Did  you  ftay  with  him  all  the  while  Sufan 
was  with  him  ? 

A.  No,  I  had  no  Bufinefs ;  I  went  my  way. 
Q.  Was  Nicholai,  when  he  rung,  in  the  Park,  or 
at  the  inner  Door  ? 
A.   In  the  Park. 

Crofs-examind. 

Q.  Did  you  know  whofe  Servant  ^'icholai  was? 

A.  1  did  not  know,  nor  I  ask'd  no  Queftions. 

Q.  How  often  have  you  icon  him  at  the  Duc- 
chels  s  ? 

A.  Three  times. 

Q.  Did  he  always  ask  for  Sufammh  Barrington  ? 

A.   One  time  he  ask'd  for  Mr  Kee7mr. 

Q^  Who  was  Mr  Keemer  ? 

A.    He  was  the  Dutchefs's  Servant. 

Q.  Did  you  ufe  to  ftay  with  him  ?  or.  Did  you 
leave  him  .? 

A.  No,  to  tell  you  the  plain  Truth,  I  thought 
he  came  to  court  St  fan,  and  did  not  flay  with 
him. 

Q.  Did  you  ever  fee  him  up  Stairs,  in  Sufan  $ 
Room  ? 

A.  I  never  faw  him  there. 

Q.  What  Employment  have  you,  under  the 
Dutchefs  ? 

A.    I  am  her  Foot-man. 

Q.   When  did  you  fee  Sufan  iaft  ? 

A.  Oil 
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A.  On  T'uefday  Seven-night,  in  the  Moraing. 

^    Not  fiace  ? 

A.   No. 

Q.  Where  did  you  fee  her  then  ? 

A.   At  the  Dutchefs's  Houfe. 

Q.  What  became  of  her  alter  that  ? 

A.  She  faid,  her  Mother  died  lately  in  Holland^ 
and  flie  was  going  there. 

Q^  Wlien  did  you  hear  her  fay  fo  ? 

A.  I  heard  her  fay  fo  feveral  times  before  fhe 
went  away  ;  a  Month,  or  a  Quarter  of  a  Year, 
before  fhe  talk'd  of  going  to  Holland. 

Q.  Upon  your  Oath,  Don't  you  know  that 
fhe  is  at  the  Dutchefs's  ? 

A.  I  know  not  of  her  being  there. 

Q.  Can  you  take  it  upon  your  Oath  when  fhe 
was  firlt  wanting? 

A-  I  faw  her  on  Tmfday  Seven-night  laft,  in  the 
Morning. 

Q^  How  came  you  to  know  fhe  was  gone,  if 
you  don't  know  the  Time  when  fhe  went  ? 

A.  I  did  not  know  fhe  was  gone,  till  I  went 
home  from  the  Houfe  here. 

Q.  Who  told  you  fhe  was  go.ie  ^ 

A.  The  Servants. 

Q_.  She  was  there  when  you  came  hither  ? 

A.  On  Tuejday  Morning  I  did  fee  her. 

Q^  Has  the  Dutchefs  another  in  her  Station  ? 

A.  There  is  one  Mrs  CamheU,  that  dreffes  my 
Lady  Dutchefs,  but  fhe  does  not  live  there. 

Q^  Did  fhe  ufe,  in  Siifans  Time,  to  come  and 
drefs  the  Dutchefs  ? 

A.  Yes,  fhe  ufed  to  come  fometimes. 

Q.  Has  the  Dutchefs  taken  any  body  to  do 
Siifans  Work  1 

A.   I  know  not  of  any. 

Signdt 
MAtTHEtV  +  MAC-DO  NNEL 


Die  Luna  4°.  Martii,  i6p^. 

Mr-  Robert  Welburne  Swom.^   T)ef>ofeth 
as  folloiic'eth. 

2.w^-\X7^HAT  Account  can  you  give  of 
VV  Mr  L'Eflrmges  having  Notice  to 
be  a  Witncfs  ? 

Anfw.  I  was  told  by  the  Dutchefs,  That  Z,'£- 
flrange  had  been  with  her,  and  gave  her  an  Ac- 
count of  fome  Particulars  between  If'hite,  and 
him,  and  Nicholcu  5  That,  having  the  Griping  in 
the  Guts,  they  went  into  a  Tavern  together  ; 
That  he  heard  IVbite  and  Nicbolcu  talk  together 
very  loud,  but  he  told  me  he  had  the  Gripes, 
and  could  not  fo  well  mind  what  he  faid,  but  he 
heard  him  ufe  hard  Words  againft  hisMafter,  but 
he  could  not  remember  that  he  faid  he  would  be 
reveng'd  upon  his  Mailer;  but  he  would  recoiled 
himfelf,  and,  if  he  could  remember,  he  would  fay 
what  he  could  :  He  told  me,  he  had  been  bred 
in  the  Norfolk  Family. 

Q.  Did  you  ask  Mr  VEfirange  about  this  Mat- 
ter ? 

A.  Yes ;  Mr  HEjlrange  told  me.  He  remem- 
bered they  were  together,  and  heard  Nkholoi 
fpeakvery  hard,  ill  Words  againft  his  Mafter,  but 
he  could  not  be  poficive  what  they  were  ;  but 
M  hat  he  could  remember  he  would  fpeak,  if  thst 
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would  do  the  Dutchefs  any  Service,  He  defir'd 
my  Lady  Dutchefs  would' give  Iiim  Notice  the 
Night  before,  and  he  would  appear. 

Q.   When  v,  as  this  ? 

A.  'Twas  Tui'fday  or  IVednefday  ;  I  think  'twas 
IVednefday. 

Oofs  examined. 

Q^  ^  Did  the  Lady  Dutchefs  tell  you  what 
Mr  L'Eflrange  faid  ? 

A.  Yes ;  that  gave  me  the  Occafion  to  fpeak 
of  it.  He  f^iid,  he  heard  Nicbolai  fay  hard,  ill 
Words  againft  his  Mafter,  but  not,  that  he  heard 
him  fay  he  would  ftudy  to  be  reveng'd.  Per- 
haps, fays  he,  there  might  be  fome  other  Words, 
That  he  was  in  the  Kitchen,  and  would  endea- 
vour to  recolleft  who  was  there  befides;  and  if 
he  had  two  or  three  Days  Time,  he  would  en- 
quire. 

Q^  Did  you  let  him  know  you  was  concern'd 
for  the  Dutchefs  ? 

A.  Yes ;  and  he  told  me  he  would  tell  me  what 
he  could  fay  in  this  Matter ;  and  he  fhould  be 
ready  to  appear  at  any  Time,  if  chat  would  be 
for  the  Dutchefs's, Advantage. 

Q^  Did  he  tell  you  he  was  going  abroad,  into 
Holland? 

A.  Not  one  Word. 

Q.  Did  you  intimate  to  him,  when  the  Dutch- 
efs w  as  to  make  her  Defence  ? 

A.  I  think  I  did,  but  I  can't  be  poficive  ;  but 
he  took  no  notice  to  me,  that  he  would  not  be 
there. 

Q^  D'you  know  Mr  La  Fotwtaine  ? 

A-  Yes,  I  know  one  La  Fotmtaine. 

Qj  Is  he  in  the  Dutchefs's  Service  ? 

A.  I  believe  not. 

^  D'you  know  whether  he  is  at  Drayton  ? 

A.  I  have  feen  him  at  Drayton. 

Q.  Did  he  live  with  Sir  John  Germaine,  that  you 
know  of  ? 

A.  Never,  that  I  know  of, 

Qj  When  faw  you  Sufan  Barrington  ? 

A.  I  can't  be  pofitive ;  but  I  think,  not  this 
Month  or  fix  Weeks, 

Q.  Han't  you  feen  her  fince  this  Bill  was 
brought  in. 

A.  Policively,  I  have  not. 

ROBERT'  WELBOURN. 


Die  Lti72a  4*.  Martii,   1699- 

Elianor  Monfort  Sworn,  Dcpofeth  as  jolloimh', 

Qjiejl.  'T~'ELL  the  Lords  if  you  know  Nicholas 

X     Hojter,    and   on  what   Account   you 

came  to  know  him. 

'  Anf'x.  This  Nicholas  lodg'd  two  or  three  Times 

at  my  Houfe.    My  Husband  was  a  Dntclman,  and 

and  he  was  a  Dutchman;   they  were  like  BrotherSj 

they  lov'd  one  another. 

Q.  What  know  you  of  this  M.ui,  this  Nicholas  ? 

A.  My  Husband  told  me,  that  chis  Man  A7- 
chotas,  I  did  not  know  no  other  Name  he  had  j  my 
Husband  told  me,  that  he  had  a  defign  to  rob 
his  Mafter,  and  that  he  knew  where  his  Gold 
and  his  Jewels  lay,  and  had  made  falfe  Keys,  and 
would  watch  his  Opportunity,  when  his  Mafter 
was  at  Play,  or  out  "of  Town ;  and  left  the  Keys 

St  her  Houfe. 

Q,  Your 
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Q.  Your  Husband  told  you  fo  ? 

^.  Yes,  my  Husband  bid  me  fend  for  this 
Man  ;    thcfe  \\ere  his  laft  dying  Words; 

Q.  Your  Husband  had  a  lad  Misfortune. 
When  was't  your  Husband  told  you  fo  ? 

A.  When  he  was  in  Priibn. 

Q^  How  long  ago  is  that  ? 

A.  About  eight  or  nine  Years  ago,  hft  Chrifl- 
viLii.  I  would  not  have  your  Lordfhips  think 
my  Husband  was  fo  bad  a  Man ;  he  was  only 
Condemn'd  and  Executed  for  changing  Ten 
Pounds  of  his  own  Money. 

Q.  What  were  vour  Husband's  laft  dying 
Words  ? 

A  He  dcfired  me  to  fend  for  this  Fellow, 
and  deliver  thofe  Things  he  left  at  my  Houfe  : 
I  fent  for  him,  he  came  i  and  had  fome  Keys  in 
;v  Drawer,  that  my  Husband  told  me  he  had 
l(.it  there.  He  took  two  or  three  Keys,  and  put 
ihem  in  his  Pocket,  and  look'd  mightily  out  of 
Countenance. 

Q^  What  did  your  Husband  fay  to  you  ? 

A.  He  bid  me  give  Nicholas  the  Keys,  and  bid 
him  have  a  Care  and  keep  good  Company. 

Q.  When  was  that  ? 

A.  A  Week  or  a  Fortnight  before  my  Hus- 
band vas  executed. 

Q^  Did  you  acquaint  Nicholcu  w  ith  what  your 
Husband  faid  of  him  .•' 

A.  No,  an't  pleafe  j'our  Honours ;  I  only  told 
him,  my  Husband  charg'd  me  to  give  him  thofe 
Keys  ;  but  being  in  Troubl  ,  and  having  a  great 
many  Enemies,  I  talk'd  no  further  with  him. 

Q^    What  did  Nicholas  fay  to  you  ? 

u4.  He  look'd  ou:  of  Countenance,  and  told 
me  he  would  come  and  fee  me  another  Time, 
but  he  never  did  ;  fo  that  I  did  not  fee  him  a- 
gain  till  I  faw  him  in  the  Altufe,  and  then  he 
told  me  that  he  would  come  to  fee  me  ;  but  he 
never  did,   but  always  fliun'd  me. 

f).    How  long  have  you  known  Aicholas  •* 

.-;'.  Thefe  eight  or  nine  Years.  I  knew  him 
V.  iv.'n  he  was  Footman  to  Sir  Jvlra  Gtrmaine^  and 
1  kne\"  him  when  he  was  his  Gentleman.  I 
knew  him  w  hen  he  went,  and  I  knew  him  when 
he  came.  He  is  like  a  Sea-Rat,  he  comes  and 
goes  when  he  pleafes:  I  hope  in  Con  Almighty 
it  will  be  confider'd  by  this  Houfe,  that  fuch  a 
Fellovv's  Witnefs  fliould  not  be  taken  in  fuch  a 
great  Concern. 

Sigmimy 

ELEANOR  -f  MO  N  FORT. 

Then  the  Dutchefs's  Counccl  pray'd  thatM^c- 
Domiel  may  be  Examin'd,  as  to  the  withdrawing 
Witnelles,  and  that  it  be  taken  in  Writing  : 
Wliich  w  as  Agreed  to,  and  he  Examin'd. 

Then  the  Dutchefs's  Councel  proceeded  to 
Examine  other  Witnelfes,  and  their  Evidence 
taken  in  Short-hand. 

'J'hen  Mrs  Pitts  being  call'd  for,  and  not  ap- 
pearing, li-'iltiam  Godfrey  being  Sworn,  faid  to 
this  efteft  : 

I  Went  to  ferve  Mrs  Pitts,  on  Friday  Morning  : 
When  I  came  to  her  Houfe  there  was  no 
body.  A  Woman  w  ith  a  Pitcher  of  Water  went 
in;  I  ask'd  her  for  "Mrs Pitts  ;  fhe  faid.  She  was 
not  at  home.  I  fhew'd  her  the  Order,  and  left 
a  Copy  of  it  upon  the  Table.    She  was  loch  to 


receive  it  ;  fhe  faid,  the  Lady  would  be  within 
quickly.  The  Woman's  Name  was  Olivet.  I'he 
laft  Night  I  went  again,  and  a  Woman  came  out 
and  faid,  Mrs  Pitts  was  not  at  home.  Then  fhe 
fpake  in  Fremh  to  me  :  I  did  not  underftand  her. 
I  left  a  Note  for  her  to  attend  this  Day. 

Then  the  Dutchefs's  Couticel  pray'd,  that  fome 
Agreements  between  the  Duke  and  Dutchefs,  iii 
I6p4,  may  be  read  out  of  the  Deeds  executed  for 
that  purpofe:  Which  was  agreed  to,  and  read 
accordingly. 

Die  Marti s  5°  Martii,  l6^g. 

Francis  Negus  S-movn,  Depofetb  as  Jolioweth. 

Qitefl.  T  Defire  Mr  NegPts  may  be  ask'd,  Whethef 
X  the  Dutchels  of  Norfolk  did  not  fend 
fome  MelTage  by  him  ?  The  Words  I  don't  con- 
fine him  to;  but.  Whether  the  Meflage  fent  by 
him  to  my  Lord  Duke  was  not  to  this  purpofe. 
That  notwithftanding  the  Articles,  flae  defir'dto 
know  from  his  Grace  in  what  manner  fhe  fhould 
live  ;  and,  that  fhe  would  be  govern'd  by  his 
Diredions  ? 

Ahfw.    I  think 'twas  much  about  the  Time  of 
the  Tranfaftion  of  thefe  Articles  the   Dutchefs 
fent  to  me.     Mr  Lunguciiille  was  Councel  for  the 
Duke,  and  Sir  Thmas  Po^uys  for  the   Dutchefs. 
Mr  Lcngueville  took  what  Care  he  could  ;    and 
when  they  came  to  talk  of  their  living  feparately, 
I  took   it  only  to  be  an  Apprehenlion  and  Fear 
that  my  Lord  Duke  would  confine  the   Dutchefs 
to  fome  Houfe.     My  Lady  Dutchefs  fent  for  me; 
I  waited  on  her,   and  file  exprefs'd  her  felf  very 
fenfibly  of  the  Misfortunes  of  the  Duke  and  her 
felf,  that   fuch  Difterences  fhould  have   been  be- 
tween them  ;  and  fhe  was  defirous  to  let  my  Lord 
Duke  know,  and  defir'd  me  that  I  would  let  my 
Lord  Duke   know  it,   that  ITie   would  avoid  all 
Company  that  fhould  give  him  any  Offence,  and 
that  file  would  not  fo  much  as   pay  a  Vifit,  but 
where  he  liked.      I  acquainted  my  Lord  Duke 
with    fomething   to  this  purpofe  ;  for   fhe  often 
faid  to  me,  more  than  once  or  twice.  That  if  fhe 
happen'd  to  die  before  my  Lord  Duke,  file  would 
leave  him  her  Eftatej  and  I  know  I  have  faid  fo 
to  my  Lord  Duke. 

Q^  Whether,  from  that  Time,    do  you  know 
that  the  Duke  fent  any  MeiVage  of  Complaint  to 
the  Dutchefs, to  the  Place  where  fhe  liv'd,  that  he 
would  have  her  live  in  any  other  Way  ? 
A.  I  know  nothing  of  that  Matter. 
Q_  Do  you  know  whether  my  Lord  Duke  ever 
delir'd  her  to  come  and  live  with  him  ? 
A.  I  never  heard  of  any  fuch  Thing. 
Q^  Did  he  ever  fend  to  her,  to  avoid  any  Com- 
pany ? 

A.  I  never  heard  of  any  fuch  Thing. 
Q^  Whether  had  you  any  Direftions  to  attend 
the  Duke,  That  he  would  give  Way  in  a  Contro- 
verfy  between  the  Dutchefs  and  a  Noble  Lord 
of  this  Houfe,  whether  he  would  wave  his  Pri- 
vilege ? 

A.    I  have  great  reafon   to  defire  Sit  Thomas's 
Favour  in   this  Matter  j    I  know  not   what  he 
aims  at.     I  was  call'd  to  the  Bar  before,  to  fpeak 
the  Truth  as  to  the  Matter  of  the  Privilege;  I       i 
know  not  what  he  means  by  it.  ] 

Q.    I  meant  it  only  as  an  Inftance  of  a  Civil       ' 
Mellage  between  the  Duke  and  Dutchefs,   own- 

in;j 
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ing  her  as  his  Wife,  and  that  this  was  a  Meifage 
that  befpoke  a  good  Underftanding  between 
them  ? 

A.  Will  you  have  me  to  give  an  Anfwer  to 
SltT'bomai,  my  Lords  ?  I  contefs,  the  Duke  did 
fend  for  me,  and  ask'd  how  the  Settlement  and 
Agreement  were  betwixt  the  Duke  and  the  Dut- 
chefs,  becaufe  of  this  Matter  of  the  Privilege. 

Q.  I  did  not  mean  thatj  but  only  as  a  late 
Inftance  of  the  Duke's  owning  the  Dutchefs  fo 
far? 

A.  When  the  Duke  fent  for  me,  he  would 
know,  whether  by  the  Agreement  he  was  oblig'd 
to  let  her  have  the  Privilege  :  I  faid.  I  underflood 
it  fo;  and  tho'  he  had  no  Mind  to  do  it,  but  as 
he  had  waved  his  Privilege,  in  the  Cafe  of  an 
Uncle,  he  would  do  it  for  her. 

Q^  What  would  have  been  the  Confequence, 
if  the  Duke  had  not  waved  his  Privilege  i"  Would 
not  that  have  defended  her  from  a  Suit  ? 

A.  That  you  may  make  ufe  of  as  you  pleafe. 

Sir  'ThoniM  Powys.  I  would  only  make  this  Ufe 
of  it,  as  an  Inftance  of  Kindnefs  between  the 
Duke  and  Dutchefs. 

FRANCIS   NEGUS. 

After  the  Examinarion  of  Frands  NegiUyhc  be- 
ing before  fworn,  the  Dutcheis's  Councel  declar'd 
they  had  finifh'd  their  Evidence. 

Whereupon  the  Duke's  Councel  defir'd  to  cnll 
a  Witnefs  or  two,  to  fupport  Nicholcu  Haufenr's 
Reputation.  Then  IVilliam  Allen  was  fworn  and 
examin'd. 

Die  Martii  ^° Martii,  l6pp. 
William  Allen  fworn,  Depofeth  cu  followeth. 

QueR.  T^'You  know  Nicholcu  Haufeur  ? 
LJ     Aufw.     Yes. 

Q^   How  long  have  you  known  him  ? 

A.  Three  Years. 

Q.  Did  you  not  know  him  before  that  Time  ? 

A.  I  knew  him  about  Three  Years  ago. 

Q.  Had  you  any  Dealings  before  that  Time? 

A.  I  had  Dealings  with  him  when  he  liv'd  with 
Mr  Germaine. 

Q.  What  were  his  Dealings  ? 

A.  As  honeft  and  fair  as  any  Man  could  defire. 

Q.  What  OfEce  had  he  under  Mr  Germaine  ? 

A.   He  was  Cook  to  Mr  Germaine,  I  fuppofe. 

Q.  What !  Was  he  Cook  to  him  ? 

A.  He  bought  in  the  Goods,  and  he  paid  me 
honeftly  for  what  he  bought. 

Crcfs-examind, 

Qj  What  Trade  are  you  ? 

A-  A  Butcher. 

Q.  Then  he  paid  you  his  Mailer's  Money  for 
his  Mailer's  Good  ? 

A.  Yes,  he  paid  me  very  honeflly. 

Q.  When  faw  you  him  lafl  r" 

A.  I  faw  him  when  I  was  fummon'd  here  by 
the  Order  of  this  Houfe,  but  not  before  of  late. 

Signdj 
WILLI  A  Mm-  qALLE  N. 

i         The  Duke's  Councel  mov'd  for  Copies  of  the 
■|     Examinations  and  Journals  j  which  was  granted, 


and  then  the  Councel  withdrew.     The  following 
Orders  were  made. 

It  i?  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  allembled,  That  Copies  of 
the  Examinari ons,  fign'd  by  the  Witnelfes  this  Day^ 
and  Entry  in  rhc  Journal,  be  deliver'd  to  either 
Side  J  and,  That  the  Examinations  taken  this 
Day  in  Short-hand  be  tranfcrib  d,  in  order  to  be 
read  to  the  Witnefles  to-morrow. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aiTembied,  That  to-morrow, 
at  Twelve  a-Clock,  this  Houfe  will  proceed  to 
hear  the  Examinations  taken  this  Day,  re:d  to 
the  Witnelles,  relating  to  the  Duke  and  Dutchefs 
of  Norfolk,  and  all  Lords  fummon'd  to  attend. 

Die  Mercurii  6^  Martii ,  i6pp. 

After  the  Examination  taken  yefterday,  rela- 
ting to  the  Duke  and  Dutchefs  of  NorfJk,  were 
read  to  the  Witnefles,  and  they  fi.^nins;  them,  the 
Dutchefs's  Councel  mov'd  to  have  Copies  of  the 
Depofitions  taken  on  either  Side,  and  then  with- 
drew. 

Die  Martis  5°  Martii,  i6c)g. 

Matthew  Mac-Donnel/wra,  Depofeth  cufol- 
kiveth. 
A.  T  Was  going  to  Mr  Strange  s,  Houfe,  and  I  faw 

A  my  Lord  Howard  of  Efcrick  coming  that 
Way,  and  he  went  to  the  Door  and  knocked.  I 
made  up  to  the  Door,  and  a  Girl  open'd  the  Door. 
My  Lord  ask'd  if  Mr  >S'«ra/7_ge  was  within;  and 
ihe  unfwer'd.  Yes.  Then  I  went  to  the  Door, 
and  ask'd  if  Mr  Strange  was  at  home  ;  fhe  an- 
fwer'd,  No,  he  went  away  on  T'hurfday.  I  ask'd. 
By  Pacquet-boat,  or  how  ?  She  faid,  By  Long- 
Sea  I  thought  flie  told  my  Lord  he  was  within, 
and  fo  I  came  away. 

Signum, 

MA  rtTHE  IV  -f-  MA  C-DO  NNE  I, 


Die  Martis  5°  Martii,  16 ^g. 

Richard  May  fworn,  Depofeth  cufolloweth. 

Quefl.  Tnx  O  you  know  Nicholas  Haufeiir  ? 

1^     A.  I  never  faw  him  till  Sunday  Fon- 
night  laft. 

Q.  Where  faw  you  him  then  ? 

A.  At  my  Lord  Duke  of  Norfolk's,  I  had  a 
Command  from  my  Lord  Duke  to  take  him  in 
there. 

Q.  Wi-iere? 

A.  To  lodge  him  in  my  Lord  Duke's  Houfe  : 
I  am  his  Houfhold -Steward ;  he  commanded  me 
to  provide  for  him  in  the  Houfe. 

j2;  I  don't  defire  you  should  do  any  Thing 
unbecoming  to  my  Lord  Duke ;  but  you  are  up- 
on your  Oath,  and  you  muft  tell  the  Truth  ? 

A.  I'll  freely  tell  what  I  know. 

Q.  Can  you  give  me  any  Account  where  h^ 
was  before  that  Time  ? 

A.   I  never  faw  nor  heard  of  him  till  then. 

Q.  Hath  he  been  there  ever  fince  ? 

A.  Yes  ;  I  made  Proviflon  for  him,  by  his 
Grace's  Command. 

Q.  Do  you  know  Fdnefi  ?  Where  hath  flie 
been  ? 

A.  On  Sunday  was  Fortnight  Ihe  came  thither 

UkewJfe^ 


n 
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likewife,  and  I  was  order'd  to  take  Care  for  her. 
p.    Where  was  fhe  lodg'd  ? 
A.    In  my  Lord  Duke's  Houfe  in  St.  Jama  s 

Square. 

Q.  Has  fhe  been  there  a  Fortnight  ? 

A.  Yes,  a  Fortnight  laft  Sunday,  and  coming 
here  to  attend  the  Lords. 

Q.  Had  fhe  the  Liberty  of  the  Houfe  ?  or  was 
file  kept  clofe  ?  ^  »,    , 

A.  They  were  kept  only  as  they  defir  d  them- 
felves  ;  no  body  was  deny'd  Liberty  to  fee  them. 
They  defir'd  to  be  there,  fooner  than  any  Place. 

Q.  D'you  know  that  thofe  People  have  been 
fent  for,  and  how  long  before  they  came  ? 

A.  I  was  never  privy  to  any  thing  of  that 
nature  :  I  had  no  Knowledge  of  their  Names, 
nor  whence  they  came. 

Q.  Do  you  know  of  any  Money  ifluedout  for 
their  coming  over  ? 

A.  Not  one  Penny. 

Q.  Do  you  know'  of  any  Reward  they  have 
had,  or  are  to  have  ? 

A.  I  know  not  of  any  Reward  they  have  had, 

or  are  to  have. 

RICHARD    MAT. 


Die  Mart  is   j''.  Martii^  1699. 


Chriftopher  Raine  Sworn.,  Depofeth  ai  followeth. 
REy^ 


OuelL     ARE  you  Servant  to  the  Duke  of  Nvr- 
A.  Yes. 


Q.  D'you  know  Haiifeur  ? 
A.  I  have  feen  him,    but  am  not  acquainted 
with  him. 

Q^    Ho-\V  long  is  it  fince  you  faw  him  * 

A.  It  is  within  this  Fortnight. 

O.  Did  you  not  fee  him  any  time  further  oft  ? 

'a.    No,  I  am  politive  of  it. 

O.  Where  did  you  fee  him  firft  ? 

"a.  In  St.  Jamei's. 

Qj  In  what  Place  there? 

A.  At  his  Grace's  Houfe  ? 

O.  Hath  he  been  there  ever  fince  ? 

A.  Yes.  . 

O.   Was  there  a  Woman  call'd  Fanejs  with 

him. 

A.  Yes. 

Q^  Did  they  come  at  the  fame  Time  ? 

A.  Yes. 

Q^  How  long  ago  ? 

A.  A  Fortnight  ;  it  may  be,  not  fo  much. 

Q.  Had  they  the  liberty  of  the  Houfe,  to  take 
notice  where  they  were  ? 

A  They  had  liberty  to  go  where  they  plea- 
fed. 

Q.  Did  they  go  abroad  fince  they  came  there  ? 

A.   I  can't  tell ;   not  to  my  knowledge. 

p.  D'you  know  w  hether  they  went  out  of  the 
Houfe,   upon  any  Occaiion  .? 

A.  Not  to  my  knowledge, 

Q^  Who  brought  them  there  ? 

A<  I  don't  know. 

Q^  D'you  know  whence  they  came  ? 

A.  No. 

(^  Did  you  not  underfland  where  they  lodg  d 
befo  re? 

A.  No,  I  am  a  Stranger  to  them  both  j  I  never 
law  them  before. 


Qj.  Saw  you  them  when  they  came  fitft  ^ 
A.  Noj  1  was  not  at  home. 

CHRISTOPHER  RAINE. 


Die  Mart  is   5^.  Martii^   1^699. 

Edward  Cotter  Sivorn,  Depofeth  as  followeth. 

Qiteft.  ARE  you  Servant  to  the  Duke  of  Not" 
ry   frk> 

Aiifw.  Yes. 

Qj    D'you  know  Nicholas  Haufeur  ? 

A.   I  did  not  know  him  but  fince  this  TriaL 

Q.  How  long  ago  is  that  ? 

A.  About  a  Fortnight. 

Q^  Do  you  know  where  he  had  been  before.? 

A.  No :  I  knew  nothing  of  him,  where  he 
was,   nor  what  he  was. 

jg.  Came  Helena  the  Dutchwoman  with  him  .' 

A.  Yes,  the  Woman  came  with  him  fince  the 
Trial  ;   I  never  faw  them  before. 

Q^  Did  you  never  know  them  go  out  of  Doors 
fince  they  came,   but  to  this  Houfe.? 

A.   Never,  no  w^here  elfe. 

Q.  Who  brought  tliem  to  the  Duke's  ? 

A   I  know  not. 

Qj  Whence  came  they,   d'you  know  ? 

A.  I  can't  tell. 

Q^  Did  they  never  report  in  the  Houle, 
whence  they  came  1 

A  No,  I  never  heard  where  they  lived,  nor 
how  they  behaved  themfelves. 

Q^  Do  you  know  whether  ever  any  Reward 
was  given  them  1 

A.  No. 

Q^  I  defire  he  may  be  ask'd,  whether  he  has 
not  known  before,  for  fome  Time  paft,  withia 
this  Fortnight  or  three  Weeks,  more  or  lefs. 
Meetings  in Somerft-lioufe.,  in  order  to  this  Trial.' 

A.  The  Thing  is  this;  I  was  one  Night  at 
Sotnerfet- houfe  with  my  Lord  Duke,  'twixt  Six 
and  Seven  a-Clock;  but  I  can't  tell  how  long  ic 
is,  whether  it  be  three  Weeks  or  a  Mouth;  ic 
is  no  more,  that  I  know. 

Qj  What  were  you  there  about  ? 

A.  I  went  there  with  my  Lord  Duke. 

Q^  Upon  your  Oath,  Was  there  any  Thing 
then  done  there,  relating  to  this  Trial  ? 

A.  Upon  my  Oath,  I  did  not  know  but 
'twas  concerning  my  Lord  Howard  of  EfcrtcL 

Q.    Was  he  there  with  the  Duke.? 

A.  Yes. 

Q.  Did  you  know  who  they  went  to  ? 

A.  No. 

Q.  Upon  your  Oath,  don't  you  know  whe- 
ther  they  went  to  Madam  Pitts,  or  no  ? 

A.  They  went  to  fome  Houfe,  but  I  don'c 
know  her  Name  they  went  to. 

Q.  Was  there  any  body  elfe  there,  but  my 
Lord  Duke,   and  my  Lord  Howard  ? 

A.  God  knows.  My  Lord  Duke  call'd  me  to 
the  Door,  and  fent  me  on  a  Mellage;  and  I 
went,  and  came  again, 

Q.  Who  did  you  fee  there  when  you  came  a- 
gain. 

A.  I  faw  none  but  my  Lord  Duke,  and  ano-^ 
ther  that  I  did  not  know. 

Q.    Who  did  you  fee  go  in  ? 

A.  None  but  my  Lord  Duke,  and  my  Lord 

Howard  i 
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and  his  Dutchcfs,  for  a  DivorCd 


Dk  Mart  Is  ^''.  Martii,   iS^g. 

Francis  Huddleftone  Sn-or^,T)ef>o/eth 
as  foUoiveth. 

Qitefl.  I    1  PON  your  Oath,  d'you  know  of  any 
LJ.   Meenngs,  relating   to  this   Trial, 
that  ha:h  been  within  feme  Time  paft  ? 

A  For  Meetings,   I   know  not  any  thing  of 
them. 

Qj  Do  you  underfland  the  Queftion  ? 
j4.  I  know  nothing  of  any  Meetings. 
_Q.  Ha\e  ycu  not  been  at  any  Place  where 
any  thing  has  been  done,  relating  to  this  Trial, 
again  ft  the  Dutchefs  of  Norfolk  ? 

A.  I  don'r  undcrftand  any  thing  of  the  Trial. 
I  know  nothing  of  the  Dutchefs  of  Norfolk. 

Q_.  Pray  give  a  pofitivc  A.nfwer  ;  have  you 
not  been  prefent,  or  do  you  know  of  no  Meet- 
inc-,  rc!a:ing  to  the  Proceedings  againft  the 
Diicchefs  of   Norfolk  ? 

A.  I  never  was  at  no  Meeting. 
Q_  Who  do  you  live  with  ? 
A.  I  live  with  my  Lord  H/ward. 
Q.  Was   you   ever   prefent   at   Scmerfet  houfe, 
where  my  Lord  Howard  and  others  met  ? 

A.  I  have  been  at  Somerft- houfe,  but  know  no- 
thing of  any  Concerns. 
Q^  D'you  know  Vjutf;  ? 
A.  I  know  no  fuch  Perfon. 
Q^  D'you  know  Nicholai  ? 
A.  I  don't  know  him. 

Q^  Pray  anfwerpofitively ;  Do  you  know  one 
Nicholai,  call'd  Hatifeur  ? 

A-  I  know  feveral  of  that  Name,  but  I  know 
not  who  you  mean. 

Q^  I  mean  one  that  lived  witli  Sir  John  Ger- 
maiKi  ? 

A.  I  know  him  not.     I  never  had  any   Con-   ■ 
verfation   with   any    body    that  liv'd  with  Sir 
^ohn  Germaine. 

(  Nicholas  calfd  in.  ) 
Q^  Did  you  fee  any  fuch  Man  as  appears  here, 
at  Somerfet- Houfe  ? 

A-  I  know  no  fuch  Man  as  is  call'd  Nicholas 
HaufeuY.  I  know  feveral  call'd  Nicholai,  but 
none  of  the  Haufeurs  ? 

Q.  Look  upon  this  Man  ;  Have  you  feen  him 
before  or  not  ? 

A.  Yes  J  I  have  feen  him  twice  or  thrice,  but  I 
knew  not  w  ho  you  meant  before. 

(2.  How  long  is  it  fince  you  faw  him  firft  ? 
A.  About  a  Fortnight  ago. 
Q^  Have  you  not  feen  him  at  Somerfet-Houfe  ? 
A    Never. 

^.  Where  did  you  fee  him  ? 
A.  In  Gerrard-jirect. 

Q.  Was  that  all  the  Places  you  faw  him  at  ? 
A.  I  faw  him  no  where  elfe. 
Q.  Whofe  Houfe  did  you  fee  him  at  ? 
A.  At  Captain  Soaines's  Lodging. 
Q^  Did  you  not  fee  a  Dutchwoman   there,  one 
Helen  Vanefs  1 

A.  There  was  a  Woman  with  him ;  I  do  not 
know  her  Name. 

;Q.  Did  you  fee  her  at  Captain  Soanms  ? 
A.  She  was  with  this  Gentleman  there. 
Q_  C^id   you  lee   her  at    no  other  Time  or 
Place  I 
A.^0. 
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Q^  Who  elfe  was  there  then  } 

A.  Captain  Soames,  my  Lord  Ho'xard,  and 
one  or  tuo  more.  I  was  but  at  the  Door.  I 
have  ktn  this  Man  go  in.  I  was  but  a  Footman 
^yaltIng  at  the  Door.  I  knew  not  the  others 
that  vere  there. 

Q^  Did  you  know  no  more  that  were  there  ? 

A  My  Lord  Howard  was  in  the  Houfe,  but  I 
know  not  it  he  were  with  them. 

£■  Did  you  ever  fee  Helen  Vanefs  before  that 
Time  ? 

A.  I  have  feen  the  Woman  fince,  but  never 
faw  her  before. 

Q^  Did  you  never  fee  her  any  w  here  elfe  ? 
A.  Never   any  where  elfe  but  at  this  Houfe, 
going  and  coming. 

Sign  d, 
FRANCIS  t  HUDDLEStONE. 

The  Council  being  withdrawn,  the  follow in<T 

Orders  were  made. 
^  It    is    Ordered   by  the  Lords  Spiritual  and 
Temporal  in  Parliament  alTembled,  That  Copies 
ot  the  Examination,  read  to,  and  figned  by  the 
Witnefles  to  Day,  be  deliver'd  to  either  Side. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  this  Houfe 
will  peremptorily  proceed  to  hear  the  Duke  of 
Nrfi'.'k's  and  Dutchefs  of  Ncrjolk's  Council,  to 
fumm  up  the  Evidence  on  both  Sides,  on  Friday 
next,  at  Twelve  of  the  Clock,  and  all  the  Lords 
fummoned  to  attend- 

The  Evidence  having  been  fumm'd  up,  the 
Lords,  after  a  long  Debate,  and  a  Divilion  of 
the  Houfe,  committed  the  Bill,  by  a  Majority 
oi  Sixteen. 

Whereupon  the  Dutchefs  immediately  pre- 
ferred the  Petition  recited  in  the  Order 
8°  Martii. 

Die  J-^everis  S"*  Martii  169^. 

UPon  reading  the  Petition  of  Mrn.  Dutchefs 
of  Norfolk,  fhewing,  that   by  the  Bill  now 


depending  for  diflblving   the 


Marriage 


between 


the  Duke  of  Nrfolk,  and  your  Petitioner,  her 
Jointure  and  Marriage-Agreements  are  to  be 
fet  afide,  and  other  Things  in  the  Petition  men- 
tioned, and  praying  to  be  heard  by  her  Council, 
touching  the  feveral  Claims  and  Intereft,  and  fe- 
veral Claufes  in  the  Bill  :  It  is  ordered  by  the 
Lords  Spiritual  and  Temporal  in  Parliament  af- 
fembled.  That  the  Petitioner  fhall  be  heard  by 
her  Council  to  Morrow  at  Eleven  of  the  Clock, 
at  the  Committee  of  the  whole  Houfe,  to  whom 
the  faid  Bill  ftands  committed  ;  at  which  Time 
Ale  is  to  produce  her  faid  Marriage-Agreement 
and  Writings,  as  in  the  Petition  is  fet  forth  : 
At  which  Time  the  Duke's  Council  may  be 
prefent,  if  he  think  fit. 

Mntth.  Johiflon,  Cler.  Pari. 

Upon  which  an  Order  was  made  for  Council 
to  prepare  a  Claufe  for  the  loooo  /. 

The  Dutchefs's  Council  having  refufed  to  join 
in  drawing  any  Claufe,  tho'  they  adviled  a  Peti- 
tion about  the  Jointure  and  Marriage  Agree- 
ment, the  Duke's  prepared  a  Chufe,  to  which 
the  Lords  added  a  fewWords,  and  pafs'd  it  as  in 
the  Bill.  The  Bill  being  fent  down  to  the  Com- 
mons, the  Dutchefs  prefented  the  following  Pe- 
tition. 

Mm  To 


2^^     1^5-  Vrocee dings  letmcnthe  D  ^/Norfolk     12 W.IIL 

To  the  Honourable  the  Knights,  Citizens 

and   BurgeiFes,  in  Parliament  affembled. 


The    Humble   Petition  of 

Sheweth, 

THat  for  putting  an  End  to  all  Differences 
between  the  Duke  ot  Norfolk,  your  Petitio- 
ner's Husband  and  your  Petitioner,  leveral  Ar- 
ticles of  Agreement  were  entered  into,  and  exe- 
cuted in  April,  169^,  by  the  faid  Duke,  your 
Petitioner,  and  your  Petitioner's  late  Father, 
the  Earl  of  Peterliorow,  whereby,  and  by  Deeds 
executed  purfuant  thereunto,  the  Duke  had  his 
then  dellred  Advantage,  and  hath  fully  enjoyed 
the  Benefit  thereof;  that  your  Petitioner,  about 
the  Time  of  ptrfeaing  the  faid  Deeds,  figni- 
fied  to  the  faid  Duke  by  Mr  Negus,  that  fhe 
fhould  always  readily  comply  with  all  fuch  Or- 
ders in  her  Way  of  Living  and  Converfation,  as 
he  (hould  think  fit  to  appoint.  Notvvithfland- 
ing  which,  and  without  ever  fignifying  any  Dif- 
fatisfaftion  to  or  with  your  Petitioner,  and  with- 
out any  manner  of  Notice,  or  previous  Proceed- 
ing ill  the  common  and  ordinary  Courfe  ot  Ju- 
flice,  and  to  take  from  your  Petitioner  that  le- 
gal Trial  in  the  Ecclefiaflical  Court,  which  by 
the  Laws  of  this  Realm  (  as  fhe  is  adviled  )  fhe 
is  entitled  unto,  did,  on  the  i6th  of  Fthiiary 
laft,  exhibit  a  Bill  in  the  Hoiife  of  Peers,  enti- 
tuled,  An  Acl  to  dijjohe  the  Duke  of  Norfolk'^ 
Marriage  ivith  the  Lady  Mary  Mordaunt,  and  to 
tuable  htm  to  marry  again.      Upon  which  the  Pro- 


M«0',   Dutchefs  of  Norfolk,. 

ceedings  were  fo  very  quick,  two  Witntffes 
lately  brought  from  beyond  the  Seas  being  forth- 
with examined  againfl  your  Petitioner,  and  your 
Petitioner  charged  with  Fafts  fuppofed  to  be 
commited  many  Years  fince,  and  long  before  the 
Date  of  the  faid  Articles,  could  not  be  prepa- 
red to  make  her  Defence  as  (he  would  have 
done,  if  the  Proceedings  had  been  againff  her  ac- 
cording to  the  known  Laws  of  the  Land.  The 
Places  of  Abode  of  the  Witnefles  produced  a- 
gainft  her  being  yet  not  known  or  difcovcred  to 
your  Petitioner :  And  your  Petitioner  having 
Notice  that  the  faid  Bill  is  pafled  the  Houfe  of 
Lords,  and  fent  down  for  the  Concurrence  of 
this  Honourable  Houfe, 

Your  Petitioner  prays  fhe  may  be  heard  by 
her  Council  at  Law  and  one  Civilian 
againft  the  faid  Bill,  before  any  Proceed- 
ings be  had  thereon  by  this  Honourable 
Houfe, 
And  your  Petitioner  fhall  pray,  &c. 

M.  Norfolk. 

A  Day  being  appointed  by  the  Houfe  of 
Commons  for  the  Committee  to  proceed,  the 
Duke  caufed  the  Papers  following  to  be  pub- 
lifhed. 


THE 


Duke  of  NORFOLE^s  Cafe: 


W  I  T  il 


REASONS   for    paffing   his   BILL. 


IF  Want  either  of  Precedent  for  a  Parlia- 
mentary Divorce,  before  going  through  the 
tedious  and  ineffectual  Methods  of  Dolors 
Coinmons,  or  of  Demonflration  of  Faft,  have  hi- 
therto deprived  the  Duke  of  Nrfulk  of  that  Re- 
lief againfl:  his  Wife's  Adultery,  which  the  Di- 
vine Law  allows  i  the  late  Statute  made  in  the 
like  Cafe,  and  the  comii^g  in  of  two,  who,  while 
the  Duke's  former  Bill  was  depending,  had  been 
fent  away,  to  prevent  that  Difcovery  which 
they  now  make  ;  cannot  but  be  thought  to  re-> 
move  all  Objedions  againft  an  Act  of  Parlia- 
ment, not  only  for  the  Benefit  of  the  Duke, 
but  of  the  Publick,  as  a  Means  to  preferve  the 
Inheritance  of  fo  great  an  Office  and  Honours, 
to  Perfons  of  the  true  Religion. 

And  fince  Bifhop  Cozens  s  Argument,  in  the 
Lord  Rcffe's  Cafe  has  made  it  evident,  that 
thofe  Canons  which  govern  the  Spiritual  Court 
in  this  Matter,  are  but  the  Remains  of  Popery; 
nothing  can  be  now  requifice  to  fatisfy  the  moft 


fcrupulous  of  the  Reformed  Religion,  but  to  fee 
the  Duke's  Proof  of  his  Lady's  Adultery  in  a 
true  Light. 

The  Reputation 'which  the  Dutchefs  had  main- 
tained, of  Wit  and  Difcretion,  made  it  difficult 
for  many  to  believe,  that  fhe  could  be  furprized 
in  the  very  Aft  of  Adultery,  as  had  been  for- 
merly proved.  And  tho'  it  then  appeared,  that 
one  Henry  Keemer  lived  with  the  Dutchefs  while 
fhe  went  by  a  feigned  Name,  at  a  Houfe  hired 
for  her  at  Fox-Hall,  by  Sir  yohn  Germaine^s  Bro- 
ther ;  and  that  Nicola,  who  then  lived  with  Sir 
John,  ufed  to  receive  Wood  fent  from  the  Dut- 
chefs to  Sir  Johns  Houfe  by  the  Cock-pit ;  the 
withdrawing  of  Nicola,  and  carrying  with  him 
the /)«k/)  Maid,  equally  entrufled  with  the  Se- 
cret on  Sir  John's  Side  ;  left  no  Evidence  of  their 
conftant  Converfation,  but  Keemer  fince  dead, 
and  Sufamiah  Barrington,  who  had  the  like  Truft 
from  the  Dutchefs. 

Keemer, 


lS^^,  and  his  Dutchefs,  fer  a  Divorce. 


Keemer,  though  very  unwillingly,  lome  Years 
fines  confefled  his  living  with  the  Dutchefs  ac 
R  skill,  where  he  pretended  flie  was  obliged  to 
conceal  herfelf"  for  Debt ;  and  what  Share  Sufan- 
nah  had  in  the  Secret  was  unknown,  till  Nictjla 
appeared :  Nicola  coming  into  England  feme  time 
fince,  in  Expectation  of  a  Service,  exprefs'd  his 
Readinefs  to  difcover  what  he  knew,  and  to  en- 
deavour to  bring  with  him  the  Dutch  Maid. 

•  She  proves,  that  for  two  Months  the  firfl 
Summer  after  the  King  came  for  England,  Sir 
John  Germaine  and  the  Dutchefs  lived  together 
as  Man  and  Wife,  and  were  feen  in  Bed  toge- 
ther by  her,  Mr  Eriane,  and  his  \\'ife  Sir  Johns 
Sifter  ;  and  that  Nichvlas  Haiifem\  Sir  Jubn's  Va- 
let de  Ciiambre,  ufed  to  be  affifting  to  him ;  as 
the  Dutchefs's  Woman  Sufannab  Barrington,  was 
to  her,  at  going  to  Bed,  and  rifing. 

Sne  proves  the  like  Converfation  at  FvxhaU, 
and  the  Dutchefs's  Houfe  at  the  MUl-innk,  till 
tne  Duke's  firit  Bill  for  a  Divorce  was  de- 
pending;  within  which  time,  Nicholas  Huufeur, 
by  Sir  John's  Order,  carried  away  her,  and 
Sufannah  Barringtra,  with  Intention  ot  going  for 
Holland,  to  prevent  their  being  examined  to  what 
they  knevv" ;  but  rhe  Wind  proving  contrary, 
they  couid  not  go  till  the  Bill  was  rejeded  ; 
and  then  Sir  Jvhn  fetch'd  back  Hufannah,  who 
was  mofl:  ui.ful  to  the  Dutchefs;  hut  Haufeur 
wen:  for  Holland  with  Ellen. 

'  He  confirms  Ellen's  Evidence  in  every  par- 
ticular, and  befides  the  Perfons  mentioned  by 
El  en,  as  privy  to  Sir  j^^/.'k's  lying  wirh  the  Dut- 
chels,  names  Sir  John's  Brother,  Daniel.  Nicho- 
las having  been  found  very  trufty,  his  Mafter 
fent  for  him  to  return  to  his  Service;  and  gave 
him  the  Opportunity  of  proving  the  Continu- 
ance of  the  fame  adulterous  Converfation,  at  fe- 
veral  Times  and  Places,  from  the  Summer  1692, 
to  the  26th  of  ^pril  1696.  He  fwears  he  had 
after  his  Return  to  Sir  John's  Service,  feen  them 
in  Bed  together  at  Sir  Johns  Houfe,  at  the 
Cock-pit,  and  at  the  Dutchefs's  Houfes  at  Mill- 
lank  and  where  file  now  lives  ;and  ufed  to  be  let 
into  the  Dutchefs's  Apartment  by  Sufannab  Bar- 
rington,  or  Keetner.  Nor  can  any  Man  who  (hall 
read  the  Teftimonials  given  Mr  Haiifeur  by  Sir 
John;  by  the  laft  of  which  it  appears,  that  he 
ferved  him  faithfully  as  his  Steward,  reafonably 
queftion  Hatifeurs  Credit. 

^  Another  who  had  been  advanced  by  Sir 
John,  from  his  Footman  to  Mr  Haitfems  Place, 
and  from  theuce  to  a  good  Office  in  the  Excife, 
very  unsvillingly  confirmed  the  Teflimony  of 
Haufeur  and  the  Dutch  Maid,  not  only  as  to  the 
Time  of  their  going  from  the  Service  of  Sir  John 
and  the  Dutchefs  ;  but  though  being  no  Fo- 
reigner, he  could  not  fo  eafily  be  fent  away  to 
prevent  Difcovery,  and  therefore  was  not  let  fo 
far  into  the  Secret  as  Haufeur  and  the  Dutch 
Maid  ;  yet  he  fwears,  the  Dutchefs  ufed  to  come 
mask'd  to  his  Mailer's  Houfe ;  that  he  has  o-one 
with  him  as  far  as  the  Horf-Ferry,  towards '^her 
Houfe  at  the  Mill-bank ;  that  then  his  Mailer 
fometimes  lay  out  _  ail  Night,  and  the  next 
Morning  he  has  carried  Linnen  and  Cloaths  for 
his   Mailer  to   Keemer's   Houfe,  or   Keemer  has 


'  BUamr  Vxnefs  Exam.  25.  Feb.  1699.     ^Nicholas   Hau- 
feur.    3  WilUam  Bayly. 
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fetched  them  from  him  :  And  this  he  proves  to 
have  been  fince  therejeding  the  former  Bill,  and 
about  five  Years  fince,  when  he  was  fucceeded 
by  Haufeur,  as  before  he  had  fucceeded  Hau- 
feur. 

Two  other  Foreigners,  La  Rimain,  who  li- 
ved with  Sir  John,  and  was  ferved  with  Sum- 
mons at  the  Dutchefs's  Houfe  at  Drayton,  and 
Hugonee,  who  ran  away  from  the  Lord  H.iverjhams 
fince  Summons  was  taken  out  againfl  him,  feera 
to  have  had  the  fame  Truft  that  Haufeur  had  ; 
for  both  dechred,  That  nothing  fijtild  oblige  them  to 
betray  their  Mafier's  Secrets  :  One  faid,  No  Court 
could  difpence  with  an  Oath  of  Secrecy  ;  and  both  de- 
clared. They  vjould  innvediately  go  I'syond  Sea.  Sum- 
mons have  been  taken  out  for  Mx  B,iane  and  his 
Wile,  and  Sir  John  Gei-maiue's  Brother  (who  are, 
or  lately  were  in  Town  )  to  confefs  or  deny 
vhat  Nicola  and  Ellen  appeal  to  them  for;  and 
it  cannot  be  imagined,  thaf  Sir  John  fliould 
chufe  the  Honour  of  being  thought  to  have  to  do 
with  a  Dutchefs,  before  the  clearing  her  and 
himfelf  from  the  Imputation,  by  bringing  his 
Relations  to  difprove  the  Charge,  if  what  is 
fworn  to  be  within  their  Knowlege  is  falfe. 

And  if  Sir  ^o/^rt's  Vanity  fhould  prevail  with 
him,  at  lead  it  is  to  be  prcfumed  that  his  Rela- 
tions would  be  more  jufl:  to  him  and  the  Lady, 
than  to  fuifer  any  Thing  to  pafs  againfl  them, 
which  they  could  with  Truth  and  Juflice  pre- 
vent. 

But  fince  none  of  them  appear,  the  World  will 
believe  their  abfentingmore  than  a  thoufand  Wit- 
nefles,  in  Confirmation  of  what  Mr  Haufeur,  El- 
len and  Bayly,  have  fworn.  Whofe  Evidence  not 
only  {lands  untouch'd  by  any  Thing  offered  by 
the  Dutchefs's  Witneffes,  but  is  plainly  confirm'd 
by  them  in  the  principal  Parts. 

This  being  the  Nature  of  the  Proofs,  'tis  ob- 
fervable, 

I.  That  there  never  yet  was  any  Cafe  of  this 
kind,  where  the  Evidence  was  not  liable  to 
greater  Objedions  than  can  be  made  to  this. 

Though  in  the  latell  Cafe  of  this  kind,  there 
was  full  Conviftion  of  the  Lady's  liaving  Chil- 
dren, while  fhe  lived  feparate  from  iier  Husband, 
and  the  Prefumption  was  very  violent  whofe  the 
Children  were ;  yet  this  was  but  Prefumption, 
and  that  was  weakened  by  the  Prefumption  in 
Law  that  they  were  the  Husband's;  efpecially, 
fince  there  was  nodi  red  Proof  of  the  Lover's  e- 
ver  lying  with  her. 

3.  Tho'  in  that  Cafe,  by  reafcn  of  the  Inter- 
val of  Parliament,  and  Fear  of  the  Deaths  of 
Witneffes,  a  Suit  was  began  in  DuEiors  Com- 
mons, 'tw  as  taken  from  thence  v\  hile  the  Suit 
was  dependmg  ;  therefore  that  was  rather  an  Ob- 
jedion  againfl  proceeding  in  Parliament,  than  an  . 
Argument  for  it. 

3.  In  that  Cafe,  feveral  Witneffes  were  exa- 
mined at  the  Bars  of  both  Houfes,  who  had  not 
been  examined  at  DoBors  Commons,  nor  any  No- 
tice given  of  their  Names  before  their  Examina- 
tion. 

4.  It  appears  by  that  Cafe,  and  the  prefent, 
that  che  Examinations  in  Parliament,  are  more 
folemn  and  certain  than  thofe  of  the  Spiritual 
Court;  which  depend  too  much  upon  the  Hone- 
fly  of  the  Regifler,  or  his  Deputy. 

y.    Before  that  Cafe,     Parliaments  have  ei- 
ther  broken  through  the  Rules  which  bind  the 
M  ra  s  Spi": 
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Spiritual  Court,  as  in  the  Cafe  of  the  Duke  of 
JSlorfolk^  '  EliZ'-  where  the  Parliament  ratified  the 
Marriage,  '  ^^  lawful  according  to  God  s  Law  ;  tho^ 
protraBed  and  letted,  by  Reafon  of  certain  Decrees  and 
Camm  of  the  Pope'j  Law  ;  or  elfe  have  diflblved 
a  Marriage  where  there  had  been  no  Application 
to  Dolors  Commom,  as  in  the  Cafe  of  Mrs  IVhar- 
tony  who  been  married  to  Mr  Campbell;  and  yet 
there  had  been  no  Examination  of  VVitneiles,  but 
what  had  been  before  the  two  Houfes.  _ 

3  So  long  before,  in  the  Cafe  of  Sir  Ralph 
Sadler,  upon  Proof  before  the  two  Houfes, 
that  the  Lady  Sadler's  former  Husband  had  de- 
ferted  her,  and  difappeared  for  four  Years  be- 
fore (lie  married  Sir  Ralph,  the  Parliament  legi- 
timated her  Children  by  Sir  Ralph. 

Whereas  fome  objed  againft  the  pafljng  the 
Bill,  as  if  it  would  countenance  a  Jurifdidion  in 
the  Houfe  of  Lords  to  examine  to  fuch  Matters, 
in  the  firft  Inftanceor  originally  ;  the  Objedion 
would  be  the  fame  if  it  had  begun,  as  it  might,  in 
the  Houfe  of  Commons  ;    but  in  truth  would  be 


•  1  Lllz..  X.  31.    *  »  6=  J  W.  M.    '  57  H.  8. 


of  equal  Force  againft  moft  private,  and  feveral 
publick  Ads,  occailoned  by  the  Examination  of 
Witnefies,  or  Notoriety  of  Fad. 

Since  therefore  the  Duke  has  fo  long,  and  f > 
often  in  vain  endeavoured  to  be  freed  from  a  La- 
dy, publickly  famed  and  proved  to  have  lived 
with  Sir  "John  Germaine,  as  his  Wife  ;  the  Duke's 
former  Difappointment  cannot  but  be  powerful 
Arguments  for  his  fpeedy  obtaining  that  Juftice 
which  the  Spiritual  Court  cannot  give  him,  their 
Power  reaching  no  further  than  to  that  liberty  of 
living  as  fhe  lift,  fome  Years  fince  fettled  by  A  rticles: 
But  as  noneof  lefs  Art  and  Oratory  than  her  Coun- 
cil, could  have  turned  this  into  a  Licence  to  com- 
mit Adultery,  if  fhe  lift,  or  a  Pardon  afterwards; 
had  there  not  been  Evidence  of  her  ading  accord- 
ing to  fuch  Conftrudion,  the  Duke  would  have 
hoped  fhe  had  repented  of  the  former  Injuries  he 
had  received  from  her  •■,  but  now  hopes,  fhe  fliall 
no  longer  continue  to  bear  the  Name  of  his  Wife, 
and  put  him  in  Danger  of  being  fucceeded  by 
Sir  ,7o/j«  Gfrwa/we's  Illue,  or  deprive  him  of  the 
Expedation  of  leaving  his  Honours,  Offices  and 
Eftate,  to  a  Proteftant  Heir. 


Bifhop  COZENSs  Argument, 

Proving,  That  Adultery  works  a  Difolution  of  the  Marriage. 

Beincr  the  Subftance  of  feveral  of  Biflio^  Cozens  his  Speeches  in  the  Houfe 
of  Lords,    upon  the  Debate  of  the  Lord    (B^Jss  Cafe. 

Taken  from  Original  Papers,  writ  in  the  Bifiof'^s  own  Hand. 


THE  Queftion  is  indefinitely  to  be  fpoken 
of.  Whether  a  Man  being  divorced  from 
his  Wife,  who  hath  committed  Adultery,  and  is 
convided  of  it,  may  marry  himfelf  to  another 
Wife  or  no,  during  the  Life  of  her  which  is 
divorced? 

The  Place  in  St.  Alatthew  the  5th,  repeated  a- 
gain  St.  Matthew  the  19th,  has  great  Perfpicuity: 
if  it  be  not  lawful  for  a  Man  to  put  away  his 
Wife,  and  marry  again,  except  it  be  in  the  Cafe 
of  Fornication  (  for  the  difplacing  the  Words, 
by  putting  the  Exception  before  the  Marriage, 
cannot  alter  the  Senfe)  then  e  contrario,  it  muft 
of  neceffity  follow,  that  if  the  Wife  be  put  a- 
way  for  Fornication,  the  Husband,  by  the  Te- 
nour  of  Chrift's  Words,  is  left  free  to  marry  a- 
gain ;  which  Freedom  is  not  allowed  to  the  A- 
dulterels  herfelf,  nor  any  Man  elfe  that  fliall 
marry  her. 

St.  Mark  and  St.  Luke  have  been  oppofed  to 
St.  Matthew  ;  and  it  has  been  faid,  that  Chrifi's 
Words  in  St.  Matthew  did  not  properly  belong 
to  Chrift's  Difciples,  or  the  Chriflian  Church,  as  the 
W'ords  in  St.  Mark  and  St.  Luke,  which  are  ab- 
folute,  do  ;  which  is  a  Saying  that  neither  I, 
nor,  I  think  no  body  elfe  ever  heard  of  before: 
For  Chrifls  Sermon  in  the  Mount  was  fpoken  to 
his  DifcipLs,  and  efpecially  belonged  to  ChrijUaus. 
'Tis  clear  they  are  fpoken  to  his  Difciples; 
for  he  fays  to  them,  that  they  arc,  the  Salt  of  tht 


Earth,  andthe  Light  of  the  World  ;  and  that  they  are 
blefled,  wljen  they  fnffer  Perfecution  for  his  Names 
Sake  ;  which  no  Man  will  fay  or  apply  to  the 
Jews. 

'Tis  true,  that  in  the  19th  Chapter  of  St,  Mat' 
thew,  Chrif}  anfwersthe  Scribes  and  Pharifees,  who 
came  to  tempt  him  with  their  Queftion,  Whe^ 
ther  it  was  lawful  for  a  Man  to  put  away  his  IVife 
for  any  Caufe,  as  they  faid,  Mofes  had  permitted  'em 
to  do.  But  the  Anfwer  that  Chrifl  gave  them, 
"That  it  mas  not  lawful,  but  only  in  the  Cafe  of  Adul- 
tery, for  Men  to  put  away  their  Wives,  and  marry  an' 
tther  ;  was  a  Rule  which  concerned  all  Chri/ii' 
ans  to  obferve  for  ever  after ;  and  for  that  Rea- 
fon was  recorded  by  St.  Matthew. 

The  Words  in  St.  Mark  and  St.  Luke,  are  not 
to  be  taken  abfolutely,  but  to  be  fupplied  and 
underftood  by  his  Words  in  St.  Matthe-M,  as  in 
many  other  Cafes  is  clear;  i/iz,.  the  Thief  upon 
the  Crofs,  Baptifm  in  the  Name  of  the  Father, 
Son,  and  Holy  GhoR,  &:c.  whereof  many  Inftan- 
ces  may  be  brought  as  the  Deftrudion  of  Nini- 
veh,  &CC. 

But  for  Chrifl's  Words,  the  Exception  confirms 
the  Rule,  and  infers  a  Conceflion,  that  in  the 
Cafe  of  Fornication,  the  putting  away  one  Wife, 
and  marrying  another  is  allowed.  It  is  alike 
with  divers  other  his  Exceptions,  which  are 
found  in  Scripture ;  For  brevity,  I  will  inftance 
in  this  one  (  viz,. )  Except  ye  recent,  jeffjaU  all  like- 
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and  his  Di/tchefs,  for  a  Divorce. 


to/?  ftrift).  Upon  which  Text,  if  I  or  any 
Bifiiop  elfc  were  to  preach,  I  believe  we 
fhouldnot  difcharge  our  Duty,  unlefs  we  fhould 
tell  the  People,  That  if  by  the  Grace  of  G  O  D 
they  did  repent,  they  fhould  not  perifh. 

The  Exception  here,  h\wh  k/,^  unkfs,  is  pirallel 
with  the  I  Kingi  iii.  i8.  None  were  in  the  Houfe 
except  -we  txuain ;  they  two  therefore  were,  others 
were  not. 

Such  Exceptions  proceeding  from  natural  E- 
quity,  are  tacitly  implied  in  Laws,  tho'  pro- 
nounced in  general  Terms. 

But  as  to  the  Exception  here,  the  Words  are 
not  capable  of  any  other  Senfe  than  as  I  have 
obferved  ;  forexcept  that  Reftraint  be  referred  to 
marrying  again,  the  Seiife  would  run  thus, 
IVhufoever  puts  away  his  Wife  commits  Adultery  \ 
Which  (lands  not  with  Truth  or  Reafon;  fince 
it  is  not  the  Difmiilion  that  is  adulterous,  but 
the  Marriage  of  another.  It  is  therefore  the 
plain  Drift  of  our  Saviour  to  teach  the  Pharifees 
that  the  Marriage  of  a  lecond  Wife,  afrer  a  Dif- 
mlflion  of  a  former.  Upon  any  other  Canfe,  except 
jor  Fornication  is  no  leib  than  Adultery  ;  there- 
by iTiferring,  That  upon  a  juft  Difmiflion  for 
Fornication  a  fecond  Marriage  cannot  be  brand- 
ed with  Adultery. 

Behdes,  the  Pharifee's  Queflion  [/r  it  lawful  for 
a  Miin  tc  put  away  his  Wtjefur  every  Caufe  ?  }  was 
not  wit-hout  a  plain  Implication  of  Liberty  to 
marry  another,  which  our  Saviour  well  knowing, 
gives  afull  Anfwer,  as  well  to  what  he  meant, 
as  what  he  faid;  which  had  not  been  perfedly 
fatis factory,  if  he  had  only  determined  that  one 
Pare  concerning  Oifmiflion,  and  not  the  other 
concerniiig  Marriage  ;  which  Claufe  if  two  £- 


and  unknown  to  the  ancient  Church  ;  devifed  on- 
ly by  the  Canoniils  and  Schoolmen  in  the  Latin 
Church  (for  the  Greek  Chmch  knows  it  not)  to 
ferve  the  Pope's  Turn  the  better,  till  he  got  it  e- 
ftabhflied  in  the  Council  of  Trent,  at  which 
Time,  and  never  before,  he  laid  his  Anathema 
upon  all  them  that  were  of  another  Mind  ;  for- 
bidding all  Men  to  marry,  and  not  to  make  any 
Ufe  of  ChriH's  Conceffion  ^ 


Bed  and  Board,  or  Cohabitation,  belong  to  the 
EfTence  and  Subftance   of  Matrimony;   which 
made  Erafmus  and  Bifhop  Hall,  fay,  'that  the  Di- 
fiinSlion  oj  thofe  two  from  the  Bond,  is  meerly  chime- 
rical and  Fancy. 

The  Promife  of  Conftancy  and  mutual  For" 
bearance,  if  it  hinders  Divorce  as  to  the  Bond, 
hinders  it  alfo  as  to  Bed  and  Board;  and  becaufe 
the  fame  Bed  and  the  fame  Table,  were  promiled 
in  the  Marriage  Contrad: ;  but  the  Promife  does 
not  extend  even  to  tolerating  Adultery,  or  malici- 
ous Defertion  ;  which,  according  to  God's  Ordi- 
nance, difl'olves  the  Marriage. 

Our  Saviour  fpeaks  of  Divorces  inllituted  by 
the  Mofaical  Law  ;  but  they  were  no  other  than 
Divorces  from  the  Bond. 

The  Form  of  the  Bill  of  Divorce  among  the 
Jews  was  this.  Be  expelled  from  me,  and  free  for 
any  body  elfe.  To  give  the  Bill  of  Divorce,  is 
from  the  Hebrew  Root  nn;^  which  is  to  break, 
or  cut  off  the  Marriage.  With  this  agree  the 
ancient  Canons,  Councils,  and  Fathers  of  the 
Church. 

Concil.  Neocafar.   &  Elib.  forbid  the  retaining 

an    adulterous  Wife.     Concil  Eliber.  Aurehan.  & 

Arelatenf.    give  Liberty  in  fuch   Cafe  to  marry 

again.     Clemens's  Conflitution,  TertuUian,  St.  Ba- 

^angel'fl\  exprefs  not,  yet  it  muft  be  fetch'd  necef-    fil  in  his  Canons,  approved  by  a  General  Coun- 


faril^  a-om  the  third  ;  fince  it  is  a  fure  and  irre- 
fragable Rule,  That  all  Four  Evangelifls  make 
up  one  perfefl  Gofpel. 

The  Rbemifts  and  College  of  Doway,  urge  for 
the  PopiP)  Dodrine,  Rom.  vii.  2.  The  M^'uman  which 
hath  an  Husband,  is  bound  by  the  Law  to  her  Husband 
cti  long  a<  he  liveth  ;  but 

1.  This  Place  is  to  be  expounded  by  Chrift's 
Words. 

2.  St.  Paul  hath  no  Occafion  here  to  fpeak  of 
Divorce,  but  of  Marriage  whole  and  found,  as  it 
ftands  by  Goo's  Ordinance, 

3.  He  fpeaks  of  a  Woman  who  is  under  a 
Husband  ;  fo  is  not  fhethat  is  divorced  from  him. 

4.  St  Paul  ufeth  this  to  his  Purpofe  of  the 
Law  being  dead,  to  which  we  are  not  bound. 

Nor  is  their  Dodrine  more  favoured  by  i  Cor. 
vii.  10.  Let  not  the  IVvman  depart;  as  being  in  her 
Choice  whether  fhe  would  depart  or  not  ;  but 
in  the  Cafe  of  Fornication  fhe  was  to  depart,  or 
rather  be  put  away,  whether  (he  would  or  not. 

The  Bond  of  Marriage  is  to  be  enquired  in- 
to, what  it  properly  is.  Being  a  Conjugal  Pro- 
mife folemnly  made  between  a  Man  and  his 
Wife,  That  each  of  them  will  live  together  ac- 
cording to  God's  Holy  Ordinance,  notwith- 
flandng  Poverty  or  Infirmity,  or  fuch  other 
Things  as  may  happen  during  their  Lives.  Se- 
paration from  Bed  and  Board,  which  is  Part  of 
their  Promife  fo  to  live  together,  doth  plainly 
break  that  Part  of  the  Bond  whereby  they  are 
3ied  to  live  together  both  as  to  Bed  and  Board. 
The  Diftinftion  betwixt  Bed  and  B  -ard  and  the 
Bond,  is  new,  never  mentioned  in  the  Scripture, 


cil,  are  for  marrying  again.  Concil.  Venet.  If  they 
marry  in  any  other  Cafe  than  Fornication,  they 
are  to  be  excommunicated,  and  not  otherwife. 
Concil.  IVormat.  gives  Liberty  to  the  innocent 
Party  to  marry  after  Divorce.  Cmcil.  Lateran. 
gives  leave  for  the  innocent  Party  after  a  Year  to 
marry  again. 

Concil.  Lateran.  If  any  one  take  another  Wife 
while  a  Suit  is  depending,  and  afterwards  there 
be  a  Divorce  between  him  and  the  firft,  he  may 
remain  with  the  fecond. 

La^antius,  St.  Hierom  and  Epiphanius,  are  for 
Allowance  of  Marriage  afrer  Divorce.  Cbryfflom, 
Horn.  19.  I  Cor.  7.  fays,  That  the  Marriage  is  dijfohed 
by  Adultery ;  and  that  the  Husband,  ajter  he  hath 
put  her  away,  is  no  longer  her  Husband. 

TheophylaB  on  the  i5th  of  St  Luke,  fays,  that 
St  Ltike  muft  be  interpreted  hy  Si.  Matthew.  St. 
Hilary  is  for  marrying  again,  as  Dr  Fulk  faith 
upon  Sx.  Matthew  the  7th.  The  F.afiern  Bifhops, 
in  the  Council  of  Florence,  are  for  marrying  a- 
gain :  JufJin  Martyr  fpeaks  of  a  Woman's  gi- 
ving a  Bill  of  Divorce  to  a  diffolute  Husband, 
without  finding  any  Fault  with  it. 

St.  Ambrufe  fays,  a  Man  may  marry  again,  if 
he  puts  away  an  adulterous  Wife  ;  Theodoret  faid 
of  a  Wife  who  violated  the  Laws  of  Marriage ; 
Tha-efore  our  Lord  requires  the  Bond  or  Tye  of  mar- 
riage to  be  diffolved. 

All  the  Greek  Church  to  this  Day  allow  it. 
Erafmus  Cajetan,  and  other  Papifts  :  The  Civil 
Law,  and  the  Laws  of  the  Emperor  are  clear  for 
it  :  And  the  Conftitutions  of  our  own  Church 
of  England,  in  the  Time  oi  H.  8.  Ed.  6.  and 
Queen  £/;i.  Ths 
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The  Praftice  of  the  Engliflj  Church,  in  the 
Stac.  I  I'lc  c.  II.  againil  fecond  Marriages, 
Divorces  are  excepted  ;  and  in  Canon  107.  tis 
provided,  they  fliall  not  marry  again  ;  but  it  is 
not  faid  fuch  Marriages  are  void,  only  the  Cau- 
tion is  forfeited ;  Nei^jer  doth  the  Camn  fpeak  oj 
fiah  Separativns,  wherein  the  Bond  itfelf  is  broken,  as 
'tis  by  Fitnication. 

Even  the  Canon  I^iu  allows  marrying  again,  in 
cafe  a  Woman  feek  her  Husband's  Life,  and  in 
cafe  of  a  Bond- woman.  Gratian  fays,  In  the 
Cafe  of  Adultery,  Lawful  Marriages  ought  not 
to  be  deny'd.  In  the  Cafe  of  an  incurable  Le- 
proiy,  it  was  the  Advice  of  St.  Gregory  to  Anftin 
the  Monk,  That  he  that  could  not  contain, 
fiiould  rather  marry.  Bellarmin  ov^ns.  That  the 
Bond  of  the  Marriage  of  Infidels  is  diilolvable  ; 
but  the  Marriage  of  the  Faithful,  and  of  Infidels, 
is  of  the  lame  nature:  And  Jiiftinian,  a  Jefuite, 
confeifts,  That  it  is  fimply  lawful  for  the  inno- 
cent Party  to  marry  again.  And  the  E.omau 
DoBors  allow  a  Diifolution  of  the  Bond  of  Mar- 
riage, if  the  Parties  fliould,  after  Confummation, 
transfer  themielves  into  a  Friery  or  Nunnery. 

*  The  Cviuns  which,  in  the  Cafe  of  Adultery, 
prohibit  Marrying  in  the  Life-time  of  the  guilty 
Perfon,  are  contrary  to  two  Atts  of  Parliament 
made  25  Hen.  8,  and  3  &4  Edw.  6,  wherein  no 
Canons  arc  allow^'d  that  be  any  way  repugnant  to  the 
Laios  0/  G  o  D,  or  the  Scripture,  the  King's  Prerogative 
Royal,  and  the  Statutes  of  this  Land;  Thirty-two 
Perfons  were  to  review  the  Ccinan-LaWyin  which 
Review,  drawn  up  by  Archbifhcp  Cranmer,  the 
innocent  Perfon  is  permitted  to  marry  again,  ac- 
cording to  Chrifi'i  Laiv  and  Omctffion. 

We  have  Examples  of  fuch  Marriages  in  H.  4. 
of  Frauct,   and  H.  8.   of  England,    Lord  Mountjoy, 
Lord  Riih,  Bifliop  T'hornburough,  and  divers  others. 
And  'cis  obfervable,    'J'hat   in   the  Cafe  of  the 
Marquis  of  Northampton,  5:  Edvj.  6,  who  had  been 
divorced  for    his  Lady's  Adultery,    and  married 
another  before  any  At't  of  Parliament  made  con- 
cerning it,  an  Act  which  pafled  afterwards  fonly 
two  Spiritual  ar.d  two  Temporal  Lords  diflent- 
jng)  declares,  he  had  been  at  liberty  by   the  Laivs  oj 
G  on  to  7nayry,    and    did    lavcfully  marry  another  : 
Where  the  Act  manifcftly  fuppofes,    that  what- 
ever had  obtain'd    for  Law  till  that  Time,  was 
void,  as  \iQ\x\^  contrary  to  Gou'.f  Law. 

I'he  mcfl:  Oinfiderable  Men  of  the  Reform'd 
Churches,  both  at  home  and  abroad,  are  of  this 
Opinion  :  Grvtim  quotes  T'ertidlian,  in  whofe 
Time  it  was  lawful  for  the  innocent  Party  to 
marry. 

Lanadvt  L/ftit-  Jur.  Can.  acknowledges,  that  Di- 
vorce is  aDillolution  of  the  Marriage. 

Selde-.J,  who  is  not  likely  to  contradift  the 
Laws  of  this  Kingdom,  maintaineth.  That  Mar- 
riage after  Divorce  is  to  be  allow'd  ;  and,  in  that 
particular,  Dr  Hammond  doth,  not  contradid  him, 
but  is  clearly  for  it. 

The  Opinion  of  Amcpm  deferves  to  be  fet 
down  at  large  :  "  Marriage,  fliys  he,  cannot  be 
'  '  dllfolv'd  by  Men  at  their  pleafure  ;  and  for 
"  that  reafon,as  'tis  confider'd  limply  and  abfo- 
"  lutelv,  'tis  rightly  faid  to  be  indillblvable,  be- 
"  caufe  Marriage  is  not  only  a  Civil,  but  a  Di- 
"  vine  Conjunction  ;    and  is  alfo  of  that  nature. 
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"  that  it  cannot  be  diifolv'd  without   Detrimeac 

"  to  either  Party  :  Yet  it  is  not  fo  indilToIvable, 

"  but  it  may  be  diilolv'd    for   a    Caufe  which 

"  God  approves  as  Juft;  for  the  Indillolvability 

"  was  not  inflituted  for  a  Punifliment,     but  for 

"  the  Comfort  of   innocent  Perfons;  anditad- 

"  mits  an  Exception,    wherein  God  ceafes   t» 

"  conjoyn.     By  Adultery  two  are  made  not  to 

"  remain  one  Flelh  :  Hence  it  is  that  a  contagi- 

"  ous  Difeafe  is  not  a  Caufe  of  dillblving  Alar- 

"  riage.     By  Adultery  the  very  EJfence  of  the  Contrail 

"  is  direVily  violated;  but  the  ContraEl  ceajing,    the 

"  Bond  depending   on  the  Contract  necejfarily  ceafes. 

"  It  is  againft  all  Reafon,  that  all  Matrimonial 

"  Duties  Ihould  be  for  ever  taken  away,  yet  the 

"  Bond  or  Obligation  to  thofe  Duties    fhould 

"  continue.     'J'he  Words  of  our  Lord,  Mat.  5.  32. 

"  and  19.  9.  have  no  Djftinftion  or  Limitation 

"  of  the  putting  away,  but  fimply  and  abfolute- 

"  ly    approve   cf  putting  away  ;    therefore  they 

"  approve  ot  putting  away,  not  Partial,  or  to  a 

"  particular  Purpofe,  from  Bed  and  Board,  buc 

"  total 

None  are  againft  the  Reform'd  Divines,  buc 
Dr  Howfon,  Mr  Bunny,  and  Dr  Prideaux. 

Yix  Howfon  was  a  profefs'd  Adverfary  to  Dr 
Raynolds,  who  was  a  great  Maintainer  of  the 
Church  of  England  againft  all  the  Points  of  Po- 
pery, and  particularly  in  this. 

Dr  T'aylor,  Bifhop  Hall,  Dr  Fulk  are  for  Second 
Marriages  ;  no  Authors  againft  them  but  the 
Council  of  T'rent,  and  thofe  of  tlie  Church  of 
Rome  ;  whofe  Credit  is  only  fav'dby  thofe  of  our 
Church  who  agree  with  them. 

Upon  the  Difference  of  Explication  between 
St  Ambrofe,  Origen,  and  St.  Auftin,  a  new  kind  of 
Divorce  has  been  thoM^x.o'i,  from  Bed  and  Board  i 
but  this  Divorce,  or  Name  of  a  Divorce,  was  un- 
known to  the  'ye^ns  and  Ancient  Chrifiians. 

I  faid  fo  much  before,  at  the  firft  and  fecond 
reading  of  this  Bill,  that  I  was  in  good  Hopes  to 
have  had  no  further  Occafion  given  me  of  aa- 
fwering  any  Objeftions  againft  it  now  ;  but  fee- 
ing divers  new  Arguments  have  been  ftudied  and 
framed  againft  it  fince  that  Time,  I  fhall  now 
endeavour  to  fatisfie  and  clear  them  all. 

1.  The  firft  Argument  againft  it  is.  That  the 
Separation  from  Bid  and  Board  doth  not  diflblv* 
the  Bond  of  Marriage.  To  w  hich  I  muft  reply, 
as  I  did  before,That  this  isaDiftinffion  without 
a  Difference,  newly  invented  by  the  Canonijis  and 
Schoohnen,  and  never  heard  of,  either  in  the  Old 
or  New  Teftament,  nor  in  the  Times  of  the  an- 
cient Fathers,  who  accounted  the  Separatioa 
from  Bed  and  Board  to  be  the  Diflblution  of  th®' 
Bond  it  felf. 

2.  That  firft  Inftitution  of  Marriage,  that  they 
may  be  one  Flefj,  is  by  Adultery  diilolv'd,  when 
the  Adultrefs  makes  her  felf  oki?  Flefl}  with  a.not\\ct 
Man,  and  thereby  dijfolves  the  fir fl  Bond  of  her  Mar- 
riage. 

5.  The  Objeftion,  That  if  the  Bond  be  dif- 
folv'd,  and  afterwards,  if  the  Man  or  Woman  be 
reconcil'd,  they  muft  be  married  over  again ;  is 
no  nccellary  Confequence,  no  more  than  'tis  in  a 
Perfon  baptiz'd,  who  may  break  his  Covenant, 
and  renounce  his  Bapcifm,  and  yet  upon  true  Re- 
pentance be  receiv'd  into  Gcd's  Favour  by  virtue 
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of  the  firll  Covenant,  without  any  new  Baptifm. 
Suppofe  a  Witch,  who,  they  fay,  makes  a  Com- 
pact with  the  Devil  to  renounce  her  Baptilm, 
Ihould  afterwards,  by  the  Grace  of  God,  le- 
rioufly  and  truly  repent  her  felf  of  the  Wicked- 
nefs ;  I  do  not  believe  that  any  body  would  take 
upon  him  to  baptize  her  again:  And  if  a  Prieil; 
fhould  renounce  his  Orders,  and  turn  T'tirk^  and 
yet  afterwards  repent  him,  and  return  into  the 
Church,  he  need  not  be  re-ordain'd  a  iecond  time. 
The  Cafe  \s  ill  be  the  fame  in  Marriage. 

4.  I  fa  id  heretofore,  That  the  Roman  Doftors 
aliow'd  this  DilTolution  of  the  Bond  when  the 
Mm  and  Wife,  even  alter  the  Confummation  of 
Marriage,  would  transfer  themfelvcs  into  a  Friery 
or  a  Nunnery ;  but  beciufe  it  hath  been  fince 
doubted,  that  no  Authority  can  be  fhew  d  for  this 
particular,  I  fhall  here  fhew  it  out  of  the  old 
Conftitutions  of  the  Church  of  England. 

*  "  And,  in  the  Cafe  of  Religion,  that  is  the 
"  true  Ur.derflanding,  That,  to  wit,  either  of 
"  them  becikinc^  rhemfeives  to  Religion  before 
"  Carnal  Knowledge,  the  Bond  of  Marriage  be 
"  dilVolv'd  :  But  ij  both  enter  into  Religion,  and  make 
"  folann  Profeljion,  then  fuch  Marriage  is  dijfoh'd, 
"  iven  ai  to  the  Bund. 

5.  It  hath  fllfo  been  faid,That  if  the  Bill  pafs, 
it  will  pafs  againft  the  Church  of  England  ;  which, 
I  confefs,  I  do  not  underftand  ;  for  the  Church  of 
England  is  v^ithin  the  Kingdom  0/ England,  and  if 
the  Laws  of  this  Kingdom  be  for  the  Bill,  and 

•  Piov.  Will.  Lyndcwode,  five  Conft.  Ang.  fol.  94,  Ver.  nul. 
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have  declared  it  by  the  Aflent  of  the  King,  Lords 
and  Commons,  as  in  the  Cafe  of  the  Marquis  of 
Ncrthamptun  v\  as  heretofore  declar'd,  in  the  Time  of 
King  Edward  the  Sisth,  That  b)  the  l.a'ss  of  Gov 
the  innocent  Pa  ty  was  at  liberty  to  marry  again;  cer- 
tainly the  Spiritual  Lords,  as  well  as  the  Temporal 
and  Commons,  are  bound  to  admit  it :  And  I  know 
not  -ahy  they  fljould  be  ca'fd  the  Church  of  England, 
that  jiiyn  With  the  Council  of  Trent,  and  plead  fo  much 
to  uphold  it,  rather  than  Others  that  jiyn  vjith  all  the 
Reformed  Churches,  and  plead  againfl  that  Canon  of  the 
Church  of  Rome  lutmh  hath  laid  an  Anathema  upon 
Hi,  if  we  do  not  agree  with  them. 

As  to  the  fuppos'dlnconveniencles  thatwill  fol" 
low  upon  marrying  again. 

I.  More  Liconveniencies  will  follow  if  they  be 
forbidden  to  marry  again. 

2  Fhe  Father  would  be  in  an  Uncertainty  of 
the  Children,  if  he  fliould  retain  the  Adultercfs. 

3.  There  would  be  danger  ol  poifoning  or  kil- 
ling one  another,  if  no  Second  Marriage  were  al- 
iow'd. 

4.  Where  the  Parties  fhould  confent  to  Nevr 
Marriages  for  their  own  Lulls,  the  Magiftraces 
have  Power  to  over-rule  fuch  Pradices. 

5.  If  they  be  kept  altogether  by  Divorce  from 
Marrying,  it  would  occafion  the  innocent  Parry 
to  Cm. 

A  little  before  the  main  Quedion  about  palling 
the  Duke's  Bill,  the  Durcheis's  Agents  handed 
about  this  Paper,  among  fuch  as  they  thought  to 
be  her  Friends. 


THE 


CASE  of  Mary  Diitchefs  of  Norfo/L 


UPON  the  Marriage  of  the  Dutchefs  with 
the  now  Duke  of  Norfolk,  in  the  Year  167J, 
her  Father,  the  late  Earl  of  Petirborcugh,  paid  as 
part  of  her  Portion  loooo  /.  and  fettled  on  that 
Marriage  L;inds  of  near  looo/.  per  Annum,  the 
Remainder  of  v  hich,  on  Failure  of  lilue,  was  li- 
mited to  the  now  Duke  and  his  Heirs  for  ever  ; 
and  the  Earl,  after  his  and  his  Lady's  Death,  fe- 
cund to  the  Duke  the  Forfeiture  of  Drayton,  worth 
10000/.  more;  and  the  Duke  receiv'd  alfo,  by 
Agreement,  J  000/  per  Annum  for  Twenty  Years 
cut  of  the  Earl's  Ellate,  befides  very  rich  Jewels, 
Plate,  and  other  Things  of  great  Value,  which 
the  Dutchefs  brought  with  her  into  the  Duke's 
Family:  And  great  Debts  having  been  contraded 
for  the  Support  of  the  Duke's  Honour  and  his 
Service,  w  hile  he  cohabited  with  the  Dutchefs, 
ftie  hath,  fince  his  Separation  from  her,  paid  them 
out  of  her  own  Eftate. 

That  by  the  evil  and  malicious  Infinuations  of 
the  Ducchefs's  Enemies,  the  Duke  was  prevail'd 
on  to  carry  her,   then  a  Proteilant,  into  France^ 


and  to  put  her  into  a  Monaftery  (where  fhe  could 
not  be  admitted  without  changing  her  Religion) 
and  left  her  there,  on  great  Affurances  of  fending 
for  her  home  in  afhort  time,  and  fo  parted  with 
great  ExprefTions  of  Kindnefs. 

That  a  confiderabte  Time  after,  by  the  Duke's 
Confent,  ihe  return'd  into  England,  and  lived  re- 
tiredly a.t  Drayton  in  Northamptohpme ;  and  at  the 
Time  of  the  Revolution  fhe  again  retir'd  to 
France,  where  fhe  continued  till  fhe  heard  of  her 
Father's  Impriibnment  in  the  T'ower,  and  then 
came  back  to  England,  and  lived  privately  till  hec 
Father  obtain'd  his  Liberty,  when  fhe  came  home 
to  him. 

That  the  8th  oi  January,  1691,  the  Duke  was 
prevail'd  on,  by  the  Inftigation  of  her  Enemies, 
to  exhibit  a  Bill  in  the  Houfe  of  Peers,  to  the 
fame  effeft  with  the  Bill  now  depending,  and  di- 
vers Witneffes  were  examin'd  on  both  lides,  after 
which,  and  along  folemn  Debate  and  due  Con- 
fideration  had  by  their  Lordfhips  of  the  Witnefles, 
aud  what  was  Sworn  by  them,  the  lytli  of  Fe- 
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hruary,  they  vere  pleas'd  to  rejed  the  Bill  with- 
out a  fecond  Reading. 

Kotwithflandiiig  which,  the  Duke  was  again 
prcvail'd  on,  the  2  .id  of  Dtcembey,  169 z,  to  exhi- 
bit a  Second  Bill  in  the  Houfe  of  Peers,  to  the 
fame  efteft  with  his  Firft  ;  which,  after  feveral 
Debates,  was  the  2d  of  January  following  again 
rejefted. 

Some  Time  afcer  this,  and  for  accommodating 
all  Difterences  between  them,  Propoflxls  were 
made  to  the  Dutchefs,  which,  afcer  long  Agita- 
tion, on  the  28ch  oi April,  i6p4,  were  reduced 
into  Writing,  and  executed  by  the  Duke  and 
Dutchefs  ;  the  Preamble  of  which  Articles  is  in 
the  Words  following.  IVhereM  diverfe  Controver- 
fies,  Dthates,  Dtmaudf,  and  Suits  of  feveral  natures, 
have  for  fme  T'ime  fime  been  agitated,  and  continued, 
tetiveen  the  faid  Duke  and  the  faid  Dutchefs  his 
IVife,  Sic  unto  all  zvhich  it  is  at  la/l  held  fitting  (it 
' being  conducibh  to  their  refpetJive  Q^tiets  and  Eaje)  to 
have  an  End  put.,  and  the  like  for  the  future  prevented. 
It  is  therefore  here!'}',  and  hy  the  Parties  to  thefe  Pre- 
fents,  dtclartd  and  agreed  in  manner  jolIvi\iing  ;  Where- 
by the  Dutchefs  convey'd  to  the  Duke  s  Ufe  the 
Minour  of  G{/?.'i?-/^/////5,  &c.  And  alfo  the  faid 
Dutch. fs  and  her  1  ruitees  alfign'd  their_  Intereft 
in  a  confiderable  part  of  the  Manour  of  Sheffield 
in  Tv-'ifiire  to  the  Ufe  of  the  faid  Duke  ;  fo  that 
.  by  thefe  Articles,  and  thnt  Deed  executed  there- 
upon, the  Duke  had  his  then  delir'd  Advantages. 

That  after  the  execution  of  thefe  Articles,  the 
Dutchefs  fent  for  one  Mr  Negiu,  the  Duke's 
principal  Gentleman,  and  exprcfs'd  her  felf  very 
fenfible  of  the  Misfortunes  of  the  Duke  and  her 
fclf,  and  defir'd  Mr  Mgtts  to  tell  the  Duke,  That 
Hie  would  avoid  all  Company  that  fliould  give 
him  any  Offence;  and.  That  fhe  would  not  fo 
much  as  pay  a  Vilit,  but  where  he  liked  :  Which 
Mr  NegHi  lately  teflified  before  the  Lords,  and 
that  he  acquainted  the  Duke  with  it  ;  as  alio,  that 
file  had  feveral  times  told  him.  If  fhe  died  firft, 
Ihe  would  leave  th'^-  Duke  her  Eftate. 

That  notwithftanding  the  faid  Agreement, 
whereby  the  Duke  and  Dutchefs  agreed  to  live 
feparatelv,  yet  without  hisfignifying  any  Dillatis- 
faccion  to  or  with  the  Dutchefs,  and  w  ithou:  any 
manner  of  Notice,  or  previous  Proceeding  in  the 
common  and  ordinary  Cour.fe  of  Juftice,  but  by 
taking  from  her  that  Legal  Trial  in  the  Eccle- 
liaftical  Court,  which  by  the  Laws  of  this  Realm 
file  is  entitled  unto,  he  did,  on  the  I6th  Day  of 
Ftbruary  laft,  exhibit  in  the  Houfe  of  Peers  the 
Bill  now  depending,  for  dilTolving  the  Duke's 
Marriage  with  the  Dutchefs,  and  lor  enabling 
him  to  marry  again  :  Upon  which  the  Proceed- 
ings were  fo  very  quick,  two  Foreigners  (a  French 
Foot-man,  and  a  Dutch  Cook-maid)  lately  brought 
from  bevond  Sea,  being  forthwith  examin  d  a- 
gainfl;  her,  charging  her  with  Facls  fuppos'd  to 
be  committed  many  Years  fince,  and  long  before 
the  date  of  the  faid  Agreement,  and  on  which  the 
two  former  Bills  were  founded,  that  it  was  impof- 
fible  for  her  to  make  her  Defence,  as  fhe  might 
have  done  if  the  Proceedings  had  been  againft 
her  according  to  the  known  Laws  of  this  Land. 

The  Dutchefs  thought  her  felf  under  a  Necef- 
fity  of  complying  with  all  the  Orders  of  the 
Houfe  of  Peers  ;  and  accordingly,  as  well  as  fhe 
could,  made  her  Defence,  tho'  lefsthan  a  Week's 
Time  was  allow'd  her  for  doing  it;  and  upon 
examining  the  Evidence  of  the  Duke's  VVitnelfes, 


many  Contradictions  appear'd,  foroe  whereof  fol- 
low, as  doth  appear  by  the  Depolitions  taken  in 
Writing,  and  now  remaining  in  the  Houfe  of 
Peers. 

For  Haufttr  the  Foot-man  fwears,  the  Dutchefs 
was  at  the  Cock-pit,  when,  and  before  he  came  to 
live  with  Sir  John  Germaine;  and,  that  he  conti- 
nued there  Fifteen  Days  after  ;  and,  that  afcer 
the  Dutchefs  left  the  Cock-pit  file  went  to  Fux- 
Hall. 

Vantfs  the  Cook-maid  fwears,  Haiifeur  came  to 
%ixjvhn  when  the  Dutchefs  was  at  Fox-Hull. 

Haiiftur  fwears,  that  the  8ch  of  Ftlr.^z,  he  left 
Sir  j'o/j/z's  Service,  vvhen  the  Trial  was  between 
the  Duke  and  Dutchels  in  Parliament,  and  after 
lived  privately  Six  or  Eight  Weeks,  till  he  and 
Vanejs  could  get  ior  Holland,  and  arriv'd  there  in 
Eafter  following. 

And  yec  in  another  place  he  fwore,  he  defir'd 
Leave  to  go  ;  and  afterwards,  'J'hat  he  aifo  went 
for  Holland  as  foon  as  the  Wind  was  fair. 

But  note,  all  the  Evidence  was  clofed  and  or- 
der'd  to  be  fumm'd  up  the  Ninth  of  February,  (o 
that  he  needed  not  afterwards  to  hiive  gone.  And 
whereas  he  infinuares, .  I'hat  he  and  Panels  were 
fecreted,  and  kept  from  being  Witnelfes  ; 

Ncte,  It  doth  no  where  appear,  that  either  he 
or  Vanefs  were  ever  thought  on  forWitnefles. 

Haufeur  fwears.  He  return 'd  again  to  Sir  John 
in  Summer  92,  being  often  fent  to  by  Sir  jcIm. 

Whereas  Bayly,  anotlier  of  the  Du!;e's  Witnef- 
fes,  fwears,  he  did  not  return  again  to  Sir  John 
in  Two  Years  after  he  went  away,  Bayly  the  VVit- 
nefs  being  all  that  Time,  and  Three  Years  before, 
a  Ser\ant  in  the  Houfe. 

Note  alfo.  That  this  very  Summer,  92,  to  wit, 
in  EaflerTerm,  the  Duke  brought  his  Adion  a- 
gainft  Sir  John,  which  was  tried  Michaelmoi  Term 
92  ;  at  which  Time  it  had  been  more  likely,  if 
Sir  John  had  believ'd  he  could  have  done  him  any 
harm,  he  fhould  have  kept  him  in  Holland,  rather 
than  have  fent  for  him  over,  efpecially  confider- 
ing  that  this  Fellow  afterwards  fwears  Sir  John 
fwore  in  a  Rage  this  Fellow  would  betray 
him. 

Haufeur  being  ask'd  who  fent  for  Vanefs  over. 
He  anfwer'd,  That  afcer  he  had  promis'd  the 
Duke  and  Lord  Huzvard  to  fpeak  the  Truth  of 
what  he  knew,  they  defir'd  him,  if  he  met  P'auefs, 
to  defire  her  to  come  over,  and  fpeak  the  Truth 
of  what  fhe  knew. 

And  being  ask'd  how  long  after  he  met  Vanefs, 
anfwer'd.  About  Twelve  Months  fince. 

i^nd  being  ask'd  when  was  the  firft  Time  he 
fpoke  to  her  about  her  coming  over  to  fpeak  th& 
Truth,  anfwer'd,  'Tis  about  a  Year  fince. 

And  being  ask'd   how  long  it  was   fince  they 

refolv'd  to  come  over,  anfwer'd.  Twelve  Months. 

Vanefs  being  ask'd,  Whether  fhe  was  not  fent  for 

from  Holland  to  be  a  Witnefs,  anfwer'd.  She  knew 

nothing  of  it  till  eight  or  nine  Weeks  ago. 

Vantfs  fwears.  She  was  fent  away  on  account 
of  the  Trial. 

Whereas  Peacock,  Haivkfworth,  and  Knight,  three 
Servants  of  the  Dutchefs's,  fwore  the  Dutchefs 
turn'd  her  away  before  the  Trial,  for  keeping 
company  with  Dutch  Soldiers  ;  and  they  do  fw  car 
a  new  Cook-maid  there  before  the  Trial. 

Harfeur  fwears,  he  had  a  Key  of  the  Door 
going  into  the  P^rky  and  could  corns  in  when  he 

would. 

And 
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And   yet  owns,   he  Jinew  but  two  of  the  Ser- 
vants, one  whei'tof  is  Jorg  fince  dead. 

And  alfo  th'J  Dutchefs's  Servants  fwear,  they 
never  heard  any  bcdy  had  a  Key  ;  and,  that 
if  any  Key  had  been,  they  muft  ha\  e  known  of  it. 
They  alfo  prove  the  (hutting  up,  bolting,  and 
chaining  the  Door  every  Night,  and  opening  it 
every  Morning  ;  and  but  one  of  the  Servants  re- 
members ever  to  have  feen  him  at  the  Door,  and  the  Bedchamber  look'd,  he  trifled  in  that"  Que 
then  he  rung  the  BelJ,  but  came  only  to  fee  a  ilion,  and  concluded.  He  could  fee  the  Water, 
Country-woman  of  his,  and  to  carry  Letters  to  but  was  afraid  to  go  near  the  Window,  for  fear 
Holland,  and  brought  Anfwer  back  to  her,  but  of  being  difcover'd";  and  yet  liad  no  Scruple  of 
was  not  admitted  beyond  the  Pailage.  coming  into   the  Houfe  wicii   his  Key,  at  any 

Haufenr  and  Vaiujs  fwear.  They  law^  the  Dut~     time 
chefs  and  Sir  John  in  Bed  together  at  Mill  bank.  Thefe  Things   being  obferv'd,  it  muft  be  con- 

The  Dutchefs's  Woman  fwore,  fhe  has  put  fider'd,  tiiat  the  Fads  now  in  etfcd  char^'j  a- 
the  Outchefs  to  Bed,  and  taken  her  up  every  gainft  the  Dutchefs  are  fuggcilcd  to  be  done'many 
Night  and  Morning  feveral  Years,  and  never  faw     Years  fince,  and  were  debated  and  confider'd  be 
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HauftUr  would  be  thought  a  mignty  Coniident, 
fo  as  to  have  a  Key  to  the  Dutchefs's  Houfe,  to 
come  in  and  go  out  when  he  pleas\l ;  and  ye'CjaS 
well  acquainted  as  he  pretended  to  be  v/iui  the 
Houfe, and  the  Dutchefs's  Bed- chamber,  he  could 
not  tell  on  what  Floor  it  was,nor  what  Furniture 
it  had,  nor  wliether  wainfcoted  or  hang'd.  And 
when  he  was  ask'd  which  wav  the  wtndows  of 


him  in  the  Houfe  And  two  others  fwear,  they 
were  conftantly  in  waiting  Night  and  Morning, 
and  polirively  deny  any  Knowledge  of  any  fuch 
Thing,  and  fay,  they  never  faw  Haufeur  x.\-\e.xe; 
and,  that  Van:fi  was  never  admitted  up  Stairs, 
fhe  was  fo  dirty  a  Creature, much  Icfs  to  drefs  or 
undrefs  the  Dutchefs,  as  (he  pretended  often  to 
have  done. 

Variifs  fwears,  She  could  not  tell  the  Places 
fhe  has  been  at  thefe  Six  Weeks  lafl  paft. 
Whereas 


fore  the  Peers,  before  the  Rejedion  of  the  two 
firfl  Bills,  and  long  before  the  Agreement  for  put- 
ting an  end  to  all  Controverfics  and  Debates. 
Now  'tis  very  hard  to  put  the  Dutciiefs  to  ac- 
count again  for  thofe  very  Fafts,  confidering  that 
after  Eight  or  Nine  Years  m.any  People  are  dead, 
others  difpers'd,  and  not  in  a  little  Time  to  be 
found  out,  and  Circumflances  of  Times  and  Pla- 
ces (which  in  the  nature  of  all  thefe  Cafes  is  al- 
moff  all  that  is  left  to  difcover  a  Falfity)  forgot. 
The  Dutchefs  is  alfo   under  the    unavoidable 


lown- 


MrMz)',  and  two  other  of  the  Duke'sServants,  NecelTity  of   proving  a  Negative  ao-ainft   d 
fwear,  fhe  has  been  Fourteen  Days  in  the  Duke's  right  Swearing,  and  that  without  any  Matter  in- 
own  Houfe,  with  the  full  liberty  of  the  H.mfe.  trodufrory  ;  and  alfo  by  two  mean  Servants,  the 

ViUiefs  being  ask'd.  Whether  (lie  ever  told  any  one  turn'd  cut  of  her  Place  for  keeping  company 

body  of  the  Occafion  of  her  going  away,    (lie  with  Foot-Soldiers,  and    the   other   leavincr  Iiis 

fwore.    Yes,  flie  told  it  to  a  great  many  in  Hoi-  Place  in  difguft,  becaufe  he  could   not  have  the 

/^/z^,  and  not  here.  Play-Money. 

Y'^et  being  afterwards  ask'd.  Whether  file  ever  Mailers  are  already  too  much  in  the  power  of 

difcover'd  that  fhe  was  fent  out  of  the  way,  flie  their  Servants,   and  if  they  charge  their  Mailers 


with  Adultery,  Felonj^,  and  even  Treafon,  it  is 
not  eafily  in  the  power  of  the  Mafter  to  defend 
himfelf  againft  downright  Swearing ;  Servants 
having  thofe  Opportunities  of  the  knowledge  of 
Times,  and  Places,  and  Company,  which  cannot 
be  denied  or  avoided,  and  which  others  have  not, 
whereupon  they  may  frame  and  build  falfe  Evi 


fwore  directly,  No. 

Thefe  are/wWf  of  the  many  plain  Contradidi- 
ons  and  Difproofs  of  thefe  Evidences,  belidcs  the 
great  Improbability  in  their  own  nature, in  feve- 
ral Things  fworn. 

But  it  is  alfo  to  be  noted,  that  Haufeiir  left  _ 
Sir  !/o/j«'s  Service  in  a  Difguft ;  and  fo 'tis  prov'd  dence,  and  many  times  are  of  ill  Principles  and 
by  Bayly,  another  of  the  Duke's  Witnefies,  and  defperate  Fortunes,  and  of  Tempers  very  revenge- 
that  what  //^/(/fwr  fwore  could  be  nothing  but  ful ;  fo  that  whoever  turns  away  a  Servant,  he  is 
Spight  and  Malice  :  ^ea,  'tis  prov'd  on  the  Dut-  in  his  power  for  his  Eftate,  Honour,  and  even 
chefs's  part,  that  he  fwore  he  would  find  a  Way  Life  it  felf ;  and  therefore,  for  the  Safety  and 
to  be  reveng'd  of  him,  and  that  perhaps  it  might  Freedom  of  Families,  in  other  Countries,  they  are 
not  be  long  firfl;  :  And  Mr  Strange,  Mrs  Pitts,  not  permitted  to  be  Evidence  againft  their  Ma- 
and  her  two  Maids,  who  could  have  depos'd  very  iters,  in  any  Matter  criminal  whatfoever. 
materially  for  the  Dutchefs,  refus'd  to  appear.  Note  alfo,  that  the  Dutchefs  thinks  fte,  as  arj 
tho'  often  fummon'd,  being  Perfons  not  in  the  EngliJI)  Subjed,  has  by  Magna  Chana  tiie  fame 
Dutchefs's  Intereft  or  Power.  Right  to  a  Trial  in  the  legal  and  ordinary  Way 

This  HaiifeuY  has  been  out  of  Place  ever  fince  of  Juftice  as  the  rell  of  the  King's  Subjeds,  eipe- 

he  left  Sir  Johns  Service,  April  96,  and  is  fo  ftill,  cially  confidering   that   there  never  yet   was   in 

as  he  fwears,  and  fo  in  confequence  likely  to  be  England  one  Prelident  of  a  Bill  exhibited  in  Par- 

neceffitous.  lia?non  to  diflolve  a  Marriage  at  the  firft  Inftance, 

Note  alfo,  that  Haufettr  fwears  Sir  John  gave 


him  feven  Guineas  to  pay  the  Charges  of  him- 
felf, Z^i^He/},  and  another,  which  were  order'd  to 
be  kept  private  till  they  could  be  fhipp'd  off,  and 
alfo  for  their  Palfage  into  Holland,  wliich  was  in 
Time  from  the  8th  of  Feh.  92,  till  Eafitr. 


without  any  previous  Proceedings  in  the  Eccle- 
(laftical  Courts,  (which  in  thefe  Cafes  is  the  Law 
of  the  Land)  and  not  above  Five  or  Six  Bills,  iti 
above  600  Years,  ever  pafs'd  to  diffblve  Mar- 
riages, or  make  Second  Marriages  good,  even  after 
there  had  been  a  Divorce  in  the  Spiritual  Courts, 


Which  does  not  look  like  a  Bribe  for  a  Secret     and  thofe  Bills  too  in  Cafes  generally  where  the 
of  this  nature,    being  hardly  fufficient  to  main-     Husbands  were  without  any  Reciimination. 
tain  three  People,  and  pay  their  Lodgings,  for         No  Ln pediment  appears  why  tht-  Duke  Ihould 
two  Months.  not  have  endeax'our'd  a  Divorce  at  Law  before  he 

had  attempted  a  Bill  to  dillblve  the   Marriage  . 
y  o  L.  V,  '  >f  n  'foi). 
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for  any  Application  to  the  Legiflatuve  for  Trial 
of  M-icrcrs  of  private  Right  is  improper,  becaufe 
there  are  proper  Judicatures,  that  give  that  Re- 
medy the  Law  allows. 

To  ask  any  thing  of  the  [jgi/ldttire,  in  private 
CauffS  between  Party  and  Party,  beyond  what 
the  known  Laws  in  force  give,  feems  to  be  im- 
proper; becaufe, 

1.  It  is  to  make  a  Law  in  one  Perfon's  Cafe, 
■which  is  not  the  Law  in  another's. 

2.  It  is  to  rctrofpect  Actions,  and  after  the 
Faft,  to  augment  or  alter  the  Penalty.  Our 
Laws  are  certain  and  known,  that  Perlons  may 
conform  their  Adinns  to  them. 

3.  The  Courts  and  Forms  of  Law  are  equally 
the  Subjefts  Right  with  the  Law,  and  the  Ap- 
plication to  the  Legiftattire  takes  away  all  that 
Right  of  Form  and  Charging  ;  whereas  a  Cer- 
tainty in  Time  to  anfwer,  and  Exceptions  to 
Witnelles,  and  other  legal  Defences  of  the  Fad, 
cannot  be  denied  the  meanefl  Subjeft. 

The  Confequence  that  Hiort  and  fummary 
Ways  of  Proceedings  may  have  on  the  Settle- 
ments of  Eflates  and  Families,  may  be  very 
dangerous  ;  and  tho'  the  Duke  of  Norfolk^s  Bill 
■palled  the  Houfe  of  Peers,  ye:  a  great  Number 
of  the  Peers,  both  Spiritual  and  Temporal,  en- 
ter'd  their  Proteft  againft  its  palTing,  and  their 
Reafons  for  it. 

It  ought  to  be  no  Prejudice  to  the  Dutch- 
efs,  that'the  next  Heir  preiumptive  to  the  Duke 
doth  not  yet  appear  to  be  a  Proteftant,  becaufe 
when  a  Bill  whicii  hath  lately  palled  both  Hou- 
fes  is  become  a  Law,  it  is  not  likely  that  noble 
Fam.ily  will  be  without  a  Proteflant  at  the  Head 
of  it. 

If  any  of  the  VVitneffes  formerly  examined 
on  the  Bill  in  i^pp-  be  now  again  produced, 
it  is  humbly  apprehended,  that  as  the  Validity 
of  their  Tellimony  they  then  gave  was  totally 
overthrown  by  a  greater  Number  of  Witnefl'es, 
fo  it  will  be  again,  tho'  under  thcDifadvantage 
of  the  great  Dillance  of  Time. 

Mart  is  li?  die  Martii,   L6pp, 

The  Reading  the  Bill,  for  diflblving  tlie  Mar- 
riage of  the  Duke  of  Norjolk,  the  fccond  Time, 
and  hearing  Council  as  well  on  the  behalf  of 
the  Dutchefs  againft  the  Bill,  as  on  Lx'half 
of  the  Duke  for  the  Bill,  being  the  Order 
of  the  Day,  before  the  Council  was  called  in, 
to  pre\ent  the  Inconvenience  ot  People  croud- 
ing  into  the  Houfe ;  the  Houfe  made  an  Or- 
der. 

That  none  but  the  Council,  Sollicitors,  and 
Parties  fhould  be  called  in,  and  that  the  Wit- 
nefles  fhould  have  Notice  to  attend  without, 
ready  to  be  called  in,  if  the  Houfe  fhould  think 

It  wasalfo  intimated,  That  if  the  Duke  and 
Dutchefs  did  think  fit  to  come  into  the  Houfe, 
they  fliou'.d  be  accommodated  with  Chairs,  that 
being  a  Refped  fliewcd  to  the  Nobility  when 
they  come  into  the  Houfe. 

And  then  the  Council,  and  Sollicitors,  and 
Parties  of  both  Sides  \vere  called  in  :  And  firfl; 
the  Bill  was  read  to  them. 

And  then  the  Lady  Dutchefs's  Petition  was 
read. 


The  Council  that  appeared,  were. 


Sir  T'l)07}iai  Po- 
Mr  Dod, 
Dr.  Pinfold, 


vjis,  7 

^  for  the  Dutchefs. 


Mr.  Serj.  JVyiglA, 
Mr.  Northey, 
Mr.  Atwood, 
Dr.  0ld4>, 


I 


^•fcr  the  Duke, 


S 


And  Mr.  Speaker  then  fpake  to  this  efi'ed. 

Mr  Speaker.  You  are  here,  I  fee.  Council  on 
both  Sides.  The  Houfe  have  ordered.  That  my 
Lady  Dutchefs  ftiould  be  heard  according  to  the 
Prayer  of  her  Petition  ;  and  my  Lord  Duke  had 
lilcewife  an  Order  to  be  heard  to  make  good  his 
Bill.  I  think  the  Petitioner  is  to  be  heard  firll, 
to  make  good  the  Allegations  of  her  Petition  ; 
and  when  the  Houfe  have  heard  you  both,  as  to 
that,  they  v»'ill  confider  whether  they  will  pro- 
ceed to  hear  the  Allegations  of  the  Bill  made  out. 

Sir  'Thmias  Po'xys.  Mr  Speaker,  with  your  Fa- 
vour, Sir,  I  am  of  Council  with  the  Petitioner, 
the  Dutchefs  oi  Nurjllk,  againft  this  Bill  that  is 
now  before  you,  and  I  belie\e  I  may  fay  v>ith 
iome  Aiturance,  that  this  Bill,  in  the  manner  it 
is  now  brought  before  you,  is  the  firft  that  ever 
was  attempted  in  this  Honourable  Houle.  It's 
Sir,  true,  that  fevcral  Years  ago  this  Bill, or  an- 
other of  the  fame  Nature,  was  attempted  tvvice 
in  the  other  Houle,  and  as  often  rejeded;  hut  'tis 
as  true,  at  laft  it  does  come  Irom  thence  hither, 
but  not  without  a  Protcftation  there  j  and  I  lium- 
bly  hope  that  you  will  take  notice,  ilrat  this  is 
a  Bill  of  Divorce  in  Parliament,  in  the  firft  In- 
ftance,  without  a  previous  Profecution  to  exa- 
mine the  Fad  in  any  of  the  ordinary  Courts, 
that  have  Authority  in  thefc  Matters. 

It  is  a  Bill  not  only  to  Divorce  the  Dutchefs 
upon  a  very  fhort  Warning,  who  hath  been  a 
Wife  twenty  three  Years,  but  to  render  her  In- 
famous to  all  Polterity  by  Ad  of  Parliament, 
which  I  account  to  be  the  greatcft  Misfortune 
polfible  to  befal  any  Perfon  ;  and  at  the  fame 
time  it  takes  from  her  the  the  legal  Trial  of  the 
Fad  whereof  fhe  is  accufed,  and  which  (he 
hath  a  Right  to  by  the  Laws  of  the  Land,  fure 
as  much  as  the  meaneft  Subjed  ;  and  which  we 
don't  apprehend  fhe  has  hi  any  wife  forfeited, 
nor  is  there  any  Reafon  affigned,  w^hy  his  Grace 
has  not  been  pleafed  to  proceed  in  the  ordi- 
nary Courfe.  I  hope.  Sir,  you  will  take  no- 
tice alfo,  that  this  is  in  truth  nothing  but 
a  Suit  between  Party  and  Party.  "I'is  meet- 
ly a  Caufe  Matrimonal  between  Husband  and 
Wife,  began  originally  in  the  Houfe  of  Peers; 
and  as  hitherto  the  Beginning  of  Caufes  be^ 
tween  Party  and  Party,  in  that  Houfe,  hath  been 
ftrongly  oppofed,  fo  I  hope  it  will  be  thought 
reafonable  to  do  fo  always,  becaufe  it  deprives-  I 
the  Subjed  of  that  legal  Defence  due  to  him  by 
the  Law  of  the  Land.  If  this  was  always 
complained  of,  when  the  Proceedings  were  in 
a  Judicial  Way,  furely  'tis  a  great  deal  worfe  | 
to  begin  there  a  private  Caufe  between  Par- 
ty and  Party  in  the  Legiflative  Way.  I  can 
fee  no  manner   of  Difference   with    refped  to 

the 


and  his  Dat chefs ^  for  a  Divorce. 


the  lofs  of  thofe  great  Advantages  the  Party 
is  intituled  to,  only  this  Teems  rather  to  be  the 
moft  againft  Realon 

Sir,  this  is  a  fummary  Proceeding  with  a 
Witnefs.  It  besanbiit  the  i5th  of  February,  and 
but  a  Week's  Time  given  to  the  Party  accu- 
fed  of  fo  high  a  Crime,  and  of  fo  great  Con- 
fequence  to  the  Party  accufed,  to  be  heard 
to  it  ;  and  tho'  perhaps  we  may  with  Reafon 
enough  find  Fault  with  the  tedious  Proceed- 
ings in  fome  Courts,  where  Appeals  and  Writs 
of  Error  are  juftly  due,  as  wnere  Property  is 
w'ell  fixed,  it  mult  needs  be  reafonable.  1  fay, 
from  various  Caufes,  though  Suits  in  the  Ordi- 
nary Courrs  are  very  tedious;  yet  I  am  fure  a 
fummary  Way  of  proceeding  without  due  Warn- 
ing, or  any  certain  Way  of  making  Defence  by 
any  known  Rule;,  and  without  Oath,  as  here 
without  Appeal  ,  without  any  polTibility  of  re- 
trieving the  Matter  again,  v  ith  great  SubmiHi 
on,  and  if  this  muft  be  for  all  that  one  has  in 
the  World,   fuch  a  fummary  Way  is  a  very  ter-     the  making  out  of  Circumltanccs,  and  laying  E- 


This  is  fure  of  infinite  Concern  to  us  in  high- 
er Matters.  A  Bill  of  Divorce  of  a  Woman  in 
Parliament,  without  a  Icfjal  IVial,  is  jail  the 
fame  Thing  as  a  Bill  ot  Attainder  againft  a 
Man  tor  I'reafon  ;  the  one  forfeits  the  Eflice, 
corrupts  the  Blood,  and  takes  away  his  Life, 
and  the  other  does  very  little  lefs  :  For  1  find 
according  to  the  Bill,  'cis  to  forfeit  her  Joyn- 
ture,  to  defame  her  Perfon,  corrupt  her  Rc-pa- 
tation;  and  tho'  it  lea\e  her  Life,  it  is  left 
with  Infamy,  which  is  worfe  than  Death  ;  and 
in  a  Cafe  of  tiiis  high  Moment,  fure  you  will 
be  careful  how  you  alter  the  Courfe  of  Trials. 
I  befeech  you,  Sir,  will  not  the  reafon  be  the 
fame,  that  a  Bill  of  Attainder  may  be  brought 
againft  a  Man,  ar,d  that  Witneiles  againfl:  him 
may  be  letch'd  from  beyond  Sea,  which  he  had 
formerly  dilcharged  from  his  Service,  ;\nd  put 
the  other  Side  to  prove  what  is  always  very 
difficult,  the  Negative,  to  make  his  Defence, 
which  mufl:  i.eeds  requires  reafonable  Time  f-.r 


rible  Thing. 


vidence  together 


where  will  be  the  Difference 


I  would  be  glad  any  one  would  make  it  his     between  proceeding  againli;  a   Man  for  his  Life 


own  Cafe,  and  think  with  themfelves  how  they 
fhould   like   it,    if  their  Life,    Eflate,   and  all 
they  had,  vere  put  upon  fuch  a  fummary  Way 
of  proceeding.     'Lis  true,    in  fome  Kingdoms, 
where  the  Government  is  arbitrary,    the    Pro- 
ceedings   are   fummarily,   and    moft   commonly 
they   CO  together  ;  and  if  ve  were  in  a  Place 
where  the  judges  were  infallible,  and  there  were 
no   falfe  Witnefles,   and  Truth  could  be  dilco- 
vered  at  an  inftant,  a  A:mm;iry  W'ay  would  be 
beft  ;  but  fince  Men  are  fallible,    fince  there  is 
Paffion  and  Partiality  in  the  World,  fince  often- 
times there  is  notorious  Deteftions  of  Perjury, 
and  feveral  Things  are  difficult  to  be  difclofed, 
and  require  a   reafonable   Time  for   examining 
into  Fa6ts  5    from   thence  it   is  that  there    are 
fettled   Courfes   for  determining  all  Queftions 
in  Ei'gliwd  between  Party  and  Party  ;  and  there 
are  known  Rules    and  good  Methods,  for  the 
relieving  againft  any  ill  Judgment  that  is  given. 
Whatever  you   may  think  of  this   particular 
Cafe   of  the   Dutchefs  of  Norfolk  •    the  Exam- 
ple   is  of  mighty  Confequence   to  all  Parents, 
that    perhaps    make    hard   fhift    to    give    their 
Daughters  confiderable  Portions,  and  may  think 
they  have  married  them   well,    and  made  Pro- 
vifion  for   them  and  their  Children.     I  fay  it 
will  be  hard,  if  their  Daughters  fliould  be  fent 
home  to  them  upon  a  Fortnight's  Warning,  and 
that  Witneffes  fhould  be  examined  againft  them 
without  their  having  Notice  fo  much  as  of  the 
Places  of  their  Abode.     And  a  Thing  fhould 
be  determined  before  the  Witneiles  can  be  well 
known  ;  and  it  muft   be  agreed  to  be  of  great 
Confequence  to  all  collateral  Heirs,    if  Marria- 
ges are  fo  eafily  and  fuddenly  fet  afide  for  want 
of  Ifiue,   which   I   find  to  be  one  of  the  Caufes 
affi^ned  for  this  Bill,  and  that  it  misht  be  in  a 
fummary   Way,   perhaps,  before  they  can   well 
hear  of  it.     I  am  fure,   this  is  a  Matter  of  too 
great  Temptation  to  be  put  upon  Men  that  may 
grow  weary  of  their  Wives,  and  defire  a  better 
Fortune,   or   defire  Change,  or  may  be  moved 
by   a  thoufand  Reafons  we  can't  think  of,    to 
revive  old  Quarrels,  and  think  of  Things  long 
fince  paifed,  if  you  will    fee  fuch  a  Precedent 
of  Divorcing  in  fuch  a  fummary  Way. 
Vol    V. 


without  a  Trial,  and  proceeding  againft  a  Wo- 
man for  her  Joynturc,  where  her  Name,  Fami- 
ly,  ar.d  Reputation    is   concem'd,   and  perhaps 
her  Children,    the  Leigitimacy   of   whom    muft 
come  in  queftion  ;    and   in  a  Cafe,    where   the 
Perfon  by  no  Behaviour  of  hers  hath  forfeited 
fuch  a   Trial,   ncr   the  Perfon    that  proiecutes 
this  Bill,   can't  fhew,  that  he  hath  been  obftruct- 
ed  in  his  proceeding  in  the   ordinary  Way.     I 
need  not  take  notice  of  what  every  body  knows, 
that  we  have  a  hippy  Conftitution,   if  we  can 
keep   it;  every  Man  can  call  his  Wife  his  own, 
and  his  Eftate  his  own,  becaufe  it  can't  be  ta- 
ken away,    but  by  legal  Trial  ;  but  if  you  will 
go  into  thefe  extraordinary   Refurts,   when  the 
Courts  and  the  Law  is  open,  without  any  pre- 
vious Preparations  for  that  Matter,   by  having 
a  fair   Examination,    that    the  Party   can't  ^".y 
there  is  a  Surprize,   I  know  not  where  it  wiil 
end  ;    and   though   in  oiie  Cafe  it  may  bs  defi- 
rable    that    there    fhould    be   an   extraordinary 
Relief;  but  will    this  go  no  further  i'   Can  a- 
ny  body  fay  that  ? 

That  which  we  find  in  AJjgiia  Charta  is  not 
to  be  forgot,  where  there  is  fo  much  Care  in  the 
feveral  Inftances  of  it  for  the  preferving  of  Pro- 
perty, and  the  Right  of  Trials,  Qiiod  nn'utu  de- 
flruatiir,  nee  fuper  eum  ihimu<,  nee  furer  tmn  mine' 
7nus,  nifi  per  legale  judicium  farium  Quorum  vel  per 
legem   terrx. 

Why,  in  this  Cafe  the  Ecclcfiaftical  Law,  i? 
Lex  Terr.t.  And  it  that  be  10  be  taken  away 
without  any  Reafon,  why  may  not  the  Law 
in  any  other  C.ife  ? 

We  have  perhaps,  in  Time  of  great  Emergen- 
cy and  publick  Difficulties,  had  fome  extraordi- 
nary Laws  grounded  on  extraordinary  Reafons; 
but  now  we  are  in  a  Time  of  iettied  Peace,  when 
there  may  be  a  juft  Determination  according  to 
the  Law  of  the  Land,  I  can't  fee  any  Reafon 
for  this  Proceeding,  no  not  in  this  particular 
Cafe. 

I  would.  Sir,  with  your  Favour,  tal^e  Notice 
of  thofe  few  Inftances  of  this  khid,  that  have 
been  in  England  by  Aft  of  Parliament,  and  in 
what  manner  they  have  proceeded. 
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There  have  not  pafled  hardly  fix  in  fix  hun- 
dred Years,  I  think  I  may  challenge  them  on  the 
other  Side  to  fhew  fo  great  a  Number,  but  thofe 
I  have  I  fhall  quote  :  But  they  proceeded  in  an- 
other manner  than  this  has  done. 

'Tis  true,  where  Perfons  have  had  a  fair  Tri- 
al in  a  proper  Court,    and  Witneffes  have  been 
examined,  and  Sentence  final  been   pronounced, 
and  where  the  Party  as  to  the  Faft   hath  been 
concluded  according    to   the  Law  ot  the  Land, 
■when  all  this  hath   pafled,  Ibme  Inflances  there 
have  been,  that  afterwards  an  Aft  of  Parliament 
has  pafled   to    (trengchen    the  Sentence,  and  to 
carry  it  farther  than  the  EcclefialHcal  Court  will 
allow,  even  to  the  difl'olving  the  Marriage,  and 
enabling   the   innocent  Perfon  to  marry  again, 
but  you  will  find  all  thofe  Afts  are  founded  and 
built  upon  the  Sentence  of  thofe    Courts,    and 
recite  thofe  Sentences  as  a  great  Inducement  to 
the  parting  of  thofe  Afts,  and  I  crave  leave  juft 
to  take  Notice  of  thofe.     The   firft   we  find,  is 
that  made  in   the  Cafe  of  the  Marquefs  of  Nor- 
thampton, which  was  in  5  E.  6.     He  was  married 
to  a  Daughter  of  the  Earl  oi  Effex,  and  fhe  elo- 
ped from  him,  and  was  profecuted  in  the  Eccle- 
fiaftical  Courts,  and  there  was  Sentence  againft 
her  of  Divorce.     The  Marquefs  from  hence  took 
upon  him  to  marry  a  Daughter  of  the  Lord  Oh- 


liament  came  afterwards  to  declare  that  Marri- 
age null  and  void,  but  even  there  was  a  Proceed- 
ing at  Law  with  a  VVitnefs.  The  Perfon  that 
had  been  concerned,  was  actually  indiLted  and 
executed,  it  was  not  there  to  make  a  Divorce 
and  fo  it  had  been  a  vain  Thing  to  have  gone  in- 
to the  Spiritual  Court,  where  there  was  no  Mar- 
riage, for  it  was  only  a  Law  after  the  Fact  de- 
claratory by  Way  ot  Caution,  to  give  the  more 
Satisfadtion  that  that  Marriage  was  null  and 
void. 

Sir,  the  lafl  I  know  of  (  and  it  may  be  proper 
for  you  to  obferve  how  quick  thefe  People  come 
after  it  )  was  that  of  a  noble  Earl,  that  did  ob- 
tain lafl:  Parliament,  an  Aft  tor  divorcing  him 
and  his  Lady  :  It  is  the  Cal'e  of  the  Earl  of  Mrc- 
ckifield.,  but  in  that  Cafe  it  will  be  proper  to 
take  Notice  to  you,  that  there  were  previous 
Proceedings  in  the  Ecclcfiaftical  Couri,  there 
was  a  Libel  exhited  againft  her,  a  Charge  upon 
her,  and  Witnefles  examined,  and  (lie  had  a  fair 
Opportunity  of  making  her  Defence;  there  was 
a  regular  and  a  long  Proceeding  againft  her,  and 
a  Profecution  of  her,  in  order  to  a  Sentence 
of  Excommunication  ;  and  then  there  came  the 
Earl's  Petition  into  the  Houfe  of  Peers,  fet- 
ting  forth,  that  there  had  been  fuch  a  Proceed- 
ing as  this,  and  that  fhe  flood  in  Contempt,  ha- 


ham,  and  after   four  Years  Marriage  of  her  he     ving  been  profecuted  as  far  as  that  Court  could 


obtained  an  Aft  of  Parliament  to  ratify  the  fe- 
cond  Marriage,  which  Aft  recites  a  Settlement 
of  Divorce  in  the  Ecclefiaftical  Court. 

This  took  its  rife  from  Examination  according 
to  Law,  and  that  Aft  of  Parliament  is  grounded 
upon  it,  and  recites  it  as  a  previous  Matter  ne- 
cefl^ary  to  induce  that  Aft. 

The  next  that  follows  was  the  famous  Cafe  of 
the  Lord  Rofs,  afterwards  Earl  of  Rutland^  tho 


After  an  Examination  of  Witnefles,  in  all 
the  Cafes  I  have  heard  of  a  Divorce  by  Aft  of 
Parliament,  there  have  been  Proceedings  in  the 
Ecclefiafliical  Court,  this  was  the  Way  of  former 
Time,  but  now  we  are  beginning  where  the  Mat- 
ter ought  to  end. 

And  now  the  firft  Application  is  to  that  Place, 
wherein  all  thefe  Infl:ances  f  as  I  think  it  ought 
to  be^  was  the  laft  Refort.     'Tis  true,  this  Me- 


there  perhaps  was  as  great  a  Notoriety  of  Faft     thod  may  not  pleafe  the  Duke,  for  we  know  his 


as  can  be  pretended  in  this  Cafe,  and  he  did  not 
ftand  impeached  of  any  immodefi  Behaviour, 
but  even  in  that  Cafe  the  Divorce  by  the  Aft, 
followed  a  Divorce  in  the  Ecclefiaftical  Court, 
and  that  pafled  with  fuch  Difficulty  that  it  was 
four  Years  in  Hand,  it  began  in  fixty  fix,  and 
was  not  pafled  till  feventy.  I  have  a  Copy  of 
it,  and  it  fays  that  forafmuch  as  Mannors,  com- 
monly ctll'd  L.  Rofs. 

And  it  proceeds  thereupon  to  enable  him  to 
marry  again  ;  but  this.  Sir,  could  not  be  but  by 
two  Afts  of  Parliament,  befides  the  Sentence  in 
the  Ecclefiaftical  Court;  for  he  firft  got  that 
Court  to  declare  the  Children  illegitimate,  and 
then  in  the  Year  (70)  the  Parliament  pafled  this 
Aft. 

I  know  of  no  other  till  w-^e  come  to  a  Cafe 
that  happened  within  our  Memory ;  'tis  the  Cafe 
of  a  Perfon  of  j^reat  Worth,  and  I  hope  it  will 
give  no  Offence  when  I  cite  the  Precedent. 

It  was  the  Cafe  of  Mr.  Lukenor,  who  had 
been  grofly  abufed  by  his  Wife,  by  Elopement 
and  open  Adultery,  but  the  Aft  he  obtained 
went  no  farther  than  to  difable  the  Children  born 
while  flie  lived  in  open  Adultery,  and  that  Aft 
recites  a  Sentence  of  Divorce;  I  have  a  Copy  of 
it,  and  I  crave  leave  I  may  read  a  few  Lines  of 
it,  It  recites  that  Mr  Lukenor's  Wife  had  eloped 
from  her  Husband. 

There  was  indeed  a  famous  Cafe  not  long  a- 
go,  of  a  Lady  that  was  taken  away  by  Force, 
and  pretended  to  be  married,  and  an  Aft  of  Par- 


j3  ...,w  ^».,v/L    afunder. 
Power,  but    I   hope, 
will    think 


Grace  is  in  hafte  for  cutting  the  Knot 
at  once,   by  the  Legiflative 

upon  thefe  Precedtnts,  you  will  think  it  nrore 
reafonabie  it  fhould  be  at  firft  untied,  or  at  leaft 
loofen'd  by  a  judicial  Proceeding.  If  you  will, 
I  do  not  fee  how  in  Juftice  the  Parliament  can 
deny  the  like  Remedy  the  next  Seflions  to  any  o- 
ther  that  may  be  in  the  like  Cafe;  it  may  be  in 
worfe,  for  here  is  no  Pretence  of  any  fpurious 
liVue  :  Can  the  Parli.iment  of  England,  w  hence 
we  take  our  Meafures  of  Juftice,  deny  the  like 
Remedy  in  Juftice  to  any  others  that  are  in  the 
like  Cafe?  What  is  it  that  guards  you  from  an 
infinite  Application  of  this  Nature,  but  requi- 
ring Perfons  to  take  the  ordinary  Courfe  firft, 
and  to  come  round  about  to  the  Parliament,  as 
the  laft  Remedy,  to  carry  the  Sentence  perhaps 
farther  than  the  Ecclefiaftical  Court  can  do;  but 
if  Perfons  can  come  up  direftly  hither,  I  am  apt 
to  think  your  LoUy  will  be  crouded  with  Peti- 
tioners of  this  Nature  the  next  Seflions,  though 
the  ScflTions  now  are  long  and  frequent,  this  An- 
gle Bufinefs  may  be  fo  great  as  to  obftruft  all  o- 
ther  Bufinefs  ;  I  am  fure  a  Committee  for  Adul- 
tery would  have  a  full  Employment. 

Let  it  be  confider'd  how  ftrange  it  would  be, 
iffome  poor  Man  upon  this  Precedent,  (hall 
come  and  make  Application,  and  tell  you  he 
ftands  in  Need  of  fuch  a  Bill  from  the  Condi- 
tion of  his  Family;  that  his  Wife  plunders  his 
Houfe,  fells  his  Goods,  and  lives  in  Adultery, 
and  prays  this   Matter  may  be  examined  in  a 

fum- 


lS<^S, 


and  his  Dutchefs,  for  a  Divorce. 


fummary  Way,  becaufe  he  is  noc  able  to  go 
through  the  coftly  Courfe  ot  Eccleliaflical  Courts, 
and  be  favoured  with  a  Divorce  ;  would  noc 
this  poor  Man's  Cafe  feetn  to  have  the  like  Ju- 
ftice,  or  poffibly  more ;  and  yet  if  fucli  a  mean 
Man  fliould  come  with  fuch  a  Petition,  per- 
haps it  would  look  ftrange  j  but  yet  in  Julfice 
there  is  no  Refpeft  of  rerfons,  the  Law  in 
England  is,  tinum  poiidus  tS'  una  menfura,  and  if 
this  fliould  be  done  in  the  Cafe  of  a  great  and 
rich  Man,  and  not  tor  a  poor  Man,  they  may 
fay  what  has  been  laid  by  fome,  T'hat  our  Laws 
an  like  the  Spiders  Web,  -which  only  hold  the  lejfer  Li- 
fe tis. 

Shall  thofe  that  expeft  the  beft  Fortunes  and 
greateft  Advantage  by  Marriage,  not  undergo 
the  bad  Fortune  of  Marriage  too  ?  I  am  fure  if 
tiiis  be  fo,  it's  aPrivilege  oi Peerage-,  never  thought 
on    before. 

You  may  fee.  Sir,  by  this  Bill,  how  Prece- 
de.^ts  grow  upo  1  you  ;  at  hrll:  in  theCafe  of  the 
Marquefs  of  Nirthainjjtony  it  was  hard  to  gee  an 
Act  after  :■  Divorce  :  So  it  was  in  the  Cafe  of 
m)  L^rd  Rif^ ;  the  laft  SelTions  in  the  Cafe  of 
the  Earl  of  Macclesfield,  it  \\ent  farther  there, 
becaufe  there  had  been  a  previous  Proceeding 
in  the  Eccl.liallical  Court,  and  his  Lady  had 
obftrufctia  that  Sentence,  that  Ad-  paffed  before 
Sentence  ;  but  now  we  are  come  to  have  it  done 
V.  ::hom  lo  -riuch  as  a  Trial  to  get  a  Divorce  in 
the  Ecc'eliaftical  Courts  ;  to  have  all  paffed  at 
once  in  a  lummary  Way,  it  will  be  but  to  pe- 
tition the  Parliament,  and  all  fhall  be  determined 
without  a  poffibility  of  being  re- heard. 

I  know  nothing  can  be  faid  on  the  other  Side 
with  good  Reifon  (  unlefs  that  which  I  heard 
in  another  Place  )  why  they  fliouId  not  go  to 
the  Ecclefiaftical  Court,  which  is  that  thofe 
Courts  cannot  divorce  a  Vinculo  Matrimony, 
therefore  it  would  have  been  a  vain  Tiling  ;  this 
may  be  a  good  Reafon  for  them  to  come  to  you 
afterwards,  but  'tis  no  Reafon  for  them  to  come 
here  at  firft,  unlefs  they  would  fay  at  the  fame 
Time,  that  every  Thing  ought  to  be  begun  in 
Parliament,  becaufe  'tis  poffible  every  Thing 
may  be  brought  to  the  Houfe  o£  Peers  at  laft; 
will  they  fay  that  all  Ejedments  ought  to  be  be- 
gun originally  in  the  Houfe  of  Peers,  becaufe 
after  the  Parties  have  been  at  great  Charge  and 
Trouble  in  the  Courts  below,  they  may  be 
brought  thither  by  Writ  of  Error  at  the  laft. 
This  would  have  been  a  good  Expedient,  in  a 
Caufe  lately  where  a  Deed  was  tried  over  and 
over,  if  the  Perfons  concerned  in  fo  many  Ver- 
dids,  had  once  thought  of  having  begun  in  Par- 
liament to  have  had  it  fettled,  whether  it  was  a 
juft  Deed  or  no  ;  if  this  be  the  Rule,  it  would 
be  well  it  were  known,  and  made  to  be  the  Law 
of  the  Kingdom,  for  that  Law  will  be  always 
reckoned  heard  which  is  made  in  one  Cafe,  if  it 
may  not  be  had  in  another ;  the  Law  of  Englaad 
does  go  throughout,  and  if  it  be  Law  for  one  'tis 
for  another.  I  have  but  one  Thing  more  to  lay 
before  you,  and  that  feems  worthy  of  your  Con- 
fideration,   befides  all  that  I  have  faid. 

You  obferve  the  Bill  is  general  without  Re- 
flraint,  of  Time  and  Place,  or  Defcription,  or 
Circumftances  relating  to  the  Fad;  now.  Sir, 
I  muft  take  leave  to  acquaint  you,  that  fo  long 
ago  as  April,  1694,  his  Grace  the  Duke,  who 
complains  of  this  Matter,  as  if  fome  Misfortune 
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had  befallen  him,  having  made  former  Com- 
plaints and  Attempts  for  obtaining  what  he  now 
delires,  did  at  laft  in  April,  i6^\,  not  ludden- 
ly,  but  by  Advice  of  Council,  with  his  Friends 
about  him,  after  along  Time  of  Agitation  come 
to  Articles  with  his  Wife  the  Dutchefs,  of  which 
I  crave  leave  only  to  read  the  Preamble. 

The  Articles  are  between  his  Grace  the  Duke 
of  Norfolk  and  the  Earl  of  Peterborough,  and  re- 
cites   

*It  is  therefore  determin'd  by  the  Parties,  and 
agreed  as  foUoweth,  and  thereupon  the  Articles 
proceed  to  fettle  every  thing  between  the  Duke 
and  Dutchefs  to  his  own  Satisfadion,  and  accor- 
ding to  his  own  Defire:  His  Grace  hath  reap'd 
the  Benefit  of  thofe  Articles,  by  having  receiv'd 
a  great  Sum  of  Money  ;  and  the  Dutchefs  parted 
with  her  Intereft  in  that  Great  and  Noble  Ma.- 
nour  of  Sheffield  ;  his  Grace  hath  had  all  that  he 
on  his  part  was  to  have,  and  hath  executed  abun- 
dance of  Deeds,  purfuant  to  his  Agreement.  Now 
it,  after  all  this,  there  be  a  Prolped  of  farther 
Advantage  by  another  Marriage,  that  will  not 
move  you  to  give  him  a  Liberty  for  a  Departure 
from/ofolemn  an  Agreement,  in  what  a  Conditi- 
on arePeople  that  have  purchas'd  their  Peace  as  the 
Dutchefs  has,  if  they  may  have  Liberty  to  go 
back  beyond  this,  for  the  I3ill  has  no  ftint ;  fure- 
ly  all  Reconciliation  between  Men  and  their 
Wives,  and  all  Ads  towards  them,  and  all  Ads 
of  Kindnefs,  are  to  be  favour'd  ,•  and  Matters 
of  a  Divorce  are  of  an  odious  nature,  and  not  to 
beencourag'd  after  fuch  Compofureof  Ditferen- 
ces,  and  Reconciliation.  We  have  Inftances  of 
fome  that  have  taken  their  Wives  again,  and  liv'd 
comfortably  afterwards;  furely  it  Ihall  not  be  in 
their  power  to  go  back  and  fay.  Pray  let  m  be 
divorced ;  'tis  contrary  to  the  Ufe  of  all  Ads  of 
Pardon.  What  is  the  End  of  all  A6ts  of  Parlia- 
ment of  General  Pardon,  and  all  Statutes  of  Li- 
mitation, but  to  eafe  People  in  fuch  a  Cafe?  For 
'tis  impoffible  that  any  Perfon  can  be  able  to  de- 
fend their  Adions  nine  or  ten  Years  ago  ;  they 
can't  keep  their  Witnefles  alive,  and  theretore  the 
Law  hath  often  limited  a  Time,  beyond  which 
Perfons  fhall  not  go  back  ;  And  this,  we  thiuk, 
the  Duke  hath  done  by  Articles,  and  furely  they 
are  conclufive  both  before  God  and  Man. 

I  fhall  fay  no  more,  but  that  I.  don't  appre- 
hend the  Nation  will  be  in  any  great  Danger,  if 
the  Duke  do,  betwixt  this  and  the  next  Seflion, 
proceed  in  the  ordinary  Courfe,  and  prepare 
Matters  againft  another  Seflion,  I  am  fure  'tis 
of  great  Confequence  :  No  Man  can  deny  but 
we  have  a  good  Conftitution,  but  if  it  is  in  the 
Cafe  of  a  particular  Perfon  to  be  broken,  fuch  a 
Breach  in  this  Conftitution  may  not  be  very  eafily 
recover'd. 

I  hope  this  Caufe,  that  is  precipitated  here 
out  of  Time,  and  before  thofe  Preparations  were 
made  that  have  been  in  all  other  Cafes,  Ihall  be 
remitted  to  its  proper  Place,  where  her  Grace 
will  give  the  Duke  a  meeting,  if  they  be  not  be- 
fore that  Time  reconcil'd. 

Mr  Dodd.  Mr  Speaker,  I  defire  the  Favour  of 
a  Word  of  the  fame  Side.  Thefe  Bills  are  not 
common,  I  think  there  are  not  above  three  In- 
ftances to  be  found  in  the  Records  of  this  King- 
dom. 


Vide  her  printed  Cafe  «*  infm. 


This 
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This  Bill  is  to  difl'olve  a  Marriage  afcer  Twen- 
ty three  Years  Continuance,  and  that  not  upon  fo 
mmy  Days  Notice  as  che\e  have  been  Years  oi 
the  Marriage,  for  to  fcrve  the  particular  Purpoies 
of  one  Perfon:  'T is  a  Law  after  the  fupposd 
Fa6t  committed;  the  Law  fliould  go  firft,  and 
the  Fad  follow  :  It  is  not  a  General  Law  tor  all 
the  People  of  England  ;  as  fuch,  it  would  have 
another  Confideration  :  There  is  no  occahon  tor 
a  particular  Law,  'tis  a  Bill  from  the  Lords,  and 
in  a  little  time,  for  what  I  know,  the  Lords  will 
prefcribe  to  it.  There  is  not  one  of  thefe  Bills 
for  a  Commoner,  unlets  in  my  Lord  Kofi's  Cafe, 
who  was  of  a  Noble  Family. 

'Tis  not  pretended  by  this  Bill,  that  theDuC- 
chefs  hath  had  any  fpurious  Illue,  though  that 
was  the  Circumftances  of  one  of  the  Bills  that 
did  pais,  and  chat  was  a  material  Circumftance 
in 'the  Cafe;  and  that  is  not  alledged  here. 
Thcie  Bills  are  not  to  be  made  ufe  of,  but  up- 
on extraordinary  Occafion,  and  the  utmoft  Ex- 
tremity, and  till  then  I  hope  fuch  Bills  fiiall  not 
be  made  ufe  of,  and  we  think  the  Proceeding 
upon  this  Bill,  in  this  Cafe,  will  appear  much 
harder  ;  for  'tis  the  firft  L^.ftance  of  this  Nature, 
when  there  has  been  no  Proceeding  in  any 
Court  w  hatfoe\er,  to  convid:  the  Dutchefs  of 
this  Offence,  no  Citation  all  this  while  in  _the 
Ecclefiaftical  Courts,  where  the  Dutchefs  might 
have  an  opportunity  to  make  her  Defence. 

If  thofe  Courts  have  Jurifdidion  in  any  one 
Thing,  'tis  in  cafe  of  Matrimony;  if  this  was 
brought  into  thofe  Courts,  the  Dutchefs  w^ould 
be  allowei  to  make  her  Defence,  not^only  by 
way  of  Recrimination,  but  Examination  ot 
Witnelles  ;  a  CommilTion  might  be  had  to  exa- 
mine VVitneiles  beyond  Sea,  if  fhe  had  any  Wit- 
nelTes  there, or  in  the  Country  ;  (he  might  appeal 
to  a  Superior  Court,  and  thence  to  the  Dele- 
gates;  thefe  are  all  proper  Defences  that  the 
Law  allows,  that  there  may  be  no  Surprize  up- 
on the  Party  ;  and  if  injur'd,  he  may  be  righted 
in  another  Place  ;  thefe  Proceedings,  we  think, 
are  necefiary  to  go  betV.re  a  Bill  of  this  Nature, 
for  then  the  Fad  would  be  plain  ;  and  if  the 
Dutchefs  had  been  convided  in  this  manner,  as 
to  the  Fad,we  muft  not  have  opened  our  Mouths 
aeainft;  it. 

'^By  the  fame  Reafon  that  a  Bill  is  brought  to 
dilfolve  this  Mirriagc,  in  a  little  time  you  may 
have  a  Bill  to  marry  People.  Be  it  enaded  for 
fuch  and  fuch  Rea'fons,  fuch  Perfons  fhall  be 
m.arried ;  this  would  be  a  much  readier  Way  in 
Cafe  of  Contrads,  than  any  Proceedings  in  the 
Ecclefiaftical  Courts.  '  And  though  they  may 
fay  the  Law  of  England  takes  notice  of  Contracts 
of  Matrimony,  as  well  as  any  other  Ads,  that 
is  no  Anfwer;  for  the  Fad  is,  whether  there 
is  any  Contrad  of  Matrimony,  or  no  ;  and  fo 
'tis  here,  whether  my  Lidy  is  guilty  of  the 
Crimes  charrred  here  in  the  Bill,  and  for  this  flie 
ought  to  ha\e  a  proper  Trial,  and  ought  to 
be^called  to  an  Account,  in  the  ordinary  Me- 
thods of  Law,  and  then  it  might  be  proper  to 
carry  the  Sentence  farther  than  thofe  Courts 
can.  I  hope  you  will  be  very  tender  of  making 
a  new  Precedent  ;  and  I  do  not  know  of  any 
Bill  before  this  to  convid  a  Woman  of  a^  fup- 
pofed  Crime  ;  then  this  is  the  firft  Bill  ol  this 
Nature,  and  you  will  confider,  whether  you 
will  make  a  Precedent  of  it  or  no.   Though  this 


betore  you  is  the  Cafe  of  a  great  and  honoura- 
ble Perlon  ^  yet  your  Juftice  will  be  the  fame, 
if  it  fliould  happen  that  any  other  Man  in  the 
Kingdom  fliould  be  in  the  lame  Circumftances, 
and  willing  to  flip  over  all  Trials,  whereby  the 
Perfon  acculed  might  have  an  opportunity  of 
making  her  juft  Detence,  as  is  the  Cafe  ot  this 
noble  Lady,  who  is  hurried  on  after  twenty 
three  Years  Marriage  to  a  Determination  in 
as  many  Days  in  this  extraordinary  manner. 

I  hope  thereiore  you  will  not  proceed  in  a 
Bill  of  this  extraordinary  Nature,  of  which 
there  is  not  one  inftance  to  be  given,  where 
you  have  begun  to  examine  a  fuppofed  Crime, 
but  you  have  always  left  it  xo  the  Determination 
of  the  Law  in  the  ordinary  Courfe,  and  we 
think  it  ought  rhc  rather  to  be  fo  in  this  Cafe, 
becaufe  'tis  not  pretended  by  the  Bill,  that  there 
is  any  Stop  put  to  their  Proceedings  there  ;  there 
is  no  Abfence  { f  Witnelits,  no  Incapacity,  but 
his  Grace  may  proceed  there  to  convid  this 
Lady  of  the  Crime  he  fuppofes  her  guilty 
of,  and  flie  will  there  have  her  juft  Detence, 
and  till  then  there  is  no  Crime  for  you  to  judge 
upon  ;  and  I  hope  you  will  think  fit  to  rejed 
this  Bill. 

Dr  Pinfold.  Mr  Speaker,  I  defire  to  fpeak  a 
few  Words  as  to  the  Ecclefiaftical  Law,  which  is 
a  part  of  the  Law  ot  £«^/iW^,  as  much  as  any 
other,  for  our  Law  does  not  receive  Majm  & 
Minm ;  and  the  Ecclefiaftical  Courts  have  been 
fettled  for  feveral  Ages,  and  are  govern'd  by 
fuch  Rules  which  every  Subjed  has  a  Right  to. 
Sir,  this  Bill  is  to  dilfolve  the  Bond  of  Marriage, 
and  to  give  Leave  to  marry  again  ;  and  I  crave 
Leave  to  fliew  the  Houle  what  our  Ecclefiaftical 
Conftitutions  are  in  that  Cafe,  and  how  tender 
they  have  been  in  that  Point,  and  iiow  thofe 
Conftitutions  are  grounded  upon  the  Canons  and 
Decrees  of  Councils. 

The  Cafes  where  the  Bond  of  Marriage  is  to 
be  dilTolv'd  are  but  few,  and  they  arife  before 
Marriage  :  'Tis  in  the  Cafe  of  the  Precontrad, 
or  Nonage,  orConfanguinity,  and  there  the  Bond 
is  broken  by  the  Sentence  of  the  Judge,  and  the 
Perfon  hath  liberty  to  marry  again  ;  but  tor 
what  comes  afterwards,  whether  it  be  the  Cafe 
of  Adultery,  or  any  thing  elfe,  the  Law  Eccle- 
fiaftical, which,  as  I  fiid  before,  is  part  of  the 
Law  of  England,  hath  been  very  careful  not  to 
dilfolve  the  Marriage. 

The  48th  Canon  fays.  If  any  Layman  fhall 
put  away  his  Wife,  and  marry  another,  he  fliall 
be  excommunicated :  That  was  the  Senfe  of 
thofe  early  Day.s,  and  fure  they  did  not  think  it 
an  indifferent  Matter,  becaufe  they  punifli'd  it 
with  fo  heavy  a  Puniihment.  So  'twas  in  the 
Council  oiArles,  314,  and  there  it  was  decreed, 
That  if  a  Man  took  his  Wife  in  Adultery,  he 
fliould  be  forbidden  to  marry.  There  what  was 
to  be  done  ?  Counfel  fliould  be  given  him  not 
to  marry  while  flie  lived,  tho'flie  was  an  Adul- 
terefs. 

And  in  the  Council  402,  the  Neapolitan,  Evan- 
gelical, Apoftolical  Council,  it  was  decreed. 
That  if  a  Man  was  divorced  from  his  Wife,  or  a 
Wife  from  her  Husband,  there  they  were  not  to 
marry,  but  fhould  remain  unmarried,  or  be  re- 
conciled. 

And  in  the  v^/J/V^k Council,  Canon  io2,  there 
icwas  provided.  That  they  w'ho  were  divorced, 
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whether  'cvv;is  a  Husband  frcm  his  Wife,  or  a 
Wire  from  her  Husband,  they  fliou'.d  remain  un- 
married. This  was  the  Senfe  of  the  ancient 
Canons  and  Councils,  and  riiis  is  receiv'd  into 
ciir  Ecclciiaftical  Confiitution.  In  the  15th  Year 
of  the  Reign  of  Q^ueenEliz^akth,  in  the  Chapter 
of  Divcyces,  'tis  faid,  Tiiat  upon  a  Sentence  of 
Divorce  there  muft  be  an  Admonition,  and  a 
Prohibition,  that   the  Party  fliall   not   marry  a- 

And  in  the  'iear  1^02,  in  the  beginning  of 
King  James's  Px-cign,  there  was  a  farther  Provi- 
fion  HKide  to  keep  them  from  being  married  a- 
guin;  and  that  was  this,  That  they  fhouldgive 
Bend  and  Security  that  they  fliould  not  marry 
again  ;  this  is  certainly  our  Ecclefiaftical  Con- 
fiitution, and  grounded  on  the  Seni'e  ot  the  an- 
cient   Canons. 

Now  it  remains  to  fliew  fome  Advantage 
this  would  have  had  :  If  fhe  had  had  the  Trial, 
which  of  common  Right  is  due  to  the  meaneft 
Subject,  file  would  have  had  the  Advantage  of 
Chalk-nges,  which  file  can't  have  here  ;  for  here 
the  Evidence  muft  drop  from  the  Witnefles 
Kfouths,  who  are  Foreigners,  and  have  been  long 
abfent  ;  there  they  muft  give  an  Account  of 
themfelves,  which  here  hath  not  been  done  by 
any  body.  The  Lady  might  have  given  her  Ex- 
ceptions to  thofe  Witnefles,  and  had  a  Commif- 
lion  into  Holland,  to  have  examined  how  thefe 
Witnell'es  behaved  themfelves,  and  whether  thefe 
Perfons  were  to  be  believed  and  credited  ;  here 
flie  would  likewife  have  Liberty  to  give  an  Ac 
count  how  this  Defign  began.  I  do  now  fpeak 
with  Refped  to  the  Duke,  but  I  do  fay  it  does 
feem  to  have  begun  a  Year  and  a  half  ago.  She 
would  likewife  have  had  the  advantage  cf  a  thorow 
Reconciliation  ;  and  here  are  fome  Deeds  in  (94) 
between  the  Duke  and  the  Dutchcis,  which  I 
hope,  if  the  Hcule  will  take  an  Account  of,  .will 
have  its  due  Effcd:  ;  file  would  likewife  have  had 
the  Advantage  of  an  Appeal,  the  common  Right 
of  the  Subject,  and  grounded  upon  good  Reafon  ; 
and  in  cafe  there  had  been  a  Negleft  in  the  tirft 
Inftances,  the  Partv  may  be  righted  in  another 
Place, 

By  this  Bill  fhe  is  debarr'd  of  the  Advantage 
of  Recrimination,  to  which  file  hath  a  Right, 
for  the  Text  Law  is 

And  the  Text  Lav\',  de  Divortiis,  were  the 
Charge  nioft  true,  which  we  do  not  admit  ;  yet 
it  fhe  can  prove  the  fame  Thing  againft  her 
Husband,  the  Fault  of  one  muft  be  fet  againft 
the  Fault  of  another,  and  he  can't  have  the  Ad- 
vantage  of  his  Prayer. 

I  fhall  repeat  only  one  Thing  more,  and  that 
is  the  Cafe  quottd  already  of  the  Earl  o{  Maccles- 
field, but  in  that  Cafe  the  Lady  withdrew  her- 
felf  five  or  fix  Days  before  Sentence  ;  yet  there 
the  Lord  Macclesfield  had  all  her  Defences,  and 
even  her  Recrimination,  and  had  a  Time  to 
prove  it  ;  there  was  Publication,  and  a  Day  fet 
down  tor  Sentence,  but  file  fpun  out  the  Time 
till  the  Parliament  was  ready  to  rife,  and  then 
my  Lord's  Friends  advifed  him  to  begin  in  Par- 
liament ;  and  when  the  Lords  were  acquainted 
of  my  Lady  Macclesfield's  fianding  in  Contempt 
ot  the  Court,  and  fhe  was  profecuted  fo  far, 
that  fhe  was  almoft  ready  to  go  to  Prifon  for 
her  Contempt,  then  theHoule  of  Lords  did 
think  fit  to  receive  ray   Lord  Muclesfield's  Bill, 


and  not  before;  but  before  my  Lord  Micch>fie!d 
brought  his  Biil  in  Parliament,  there  was  no- 
thing remained  to  be  done  in  the  Ecclefiaftical 
Courts  but  Sentence:  And  1  hope  for  all  thefe 
Reafons  you  will  not  proceed  upon  this  Bill. 

Mr  Serj,  IVyight.  Mr.  Speaker,  I  am  of  Coun- 
cil tor  the  Duke  of  J\o>Jrlk,  who  is  your  Suppli- 
ant for  this  Bill,  for  Rcdrefs  againft  the  higheft 
Injury  that  can  be  otier'd  ;  the  Rights  of  his 
Marriage-Bed  have  been  invaded,  and  he  c  mcs 
for  that  Relief  here,  which  no  otiier  Court  can 
afford  him;  for  the  learned  Doftor  on  the  other 
Side,  tells  you  plainly  from  the  Canon  Law, 
that  there  can  be  no  Divorce  a  Vinculo  Matrimo- 
nii in  their  Courts  ;  now  to  fend  us  to  a  Court 
for  Relief,  that  they  tell  us  before  hand  can  give 
us  none,  is  in  Etfett  to  tell  us  we  fhall  have 
none  at  all. 

The  Bill  is  founded  upon  the  Suggeftions 
contained  in  the  Hrft  three  or  four  Lines  of  the 
Bill,  that  the  Dutchefs  of  jYyr/c/(',  hath  for  di- 
vers Years  lived  in  Separation  from  the  Duke 
her  Husband,  and  hath  had  unlawful  Familiari- 
ty, and  adulterous  Converfation  with  Sir  John 
Germaine,  and  is  guilty  of  Adultery  on  her  Part, 
and  hath  broken  the  Bond  of  Matrimony;  thefe 
are  the  Reafons  tor  which  the  Duke  defires  this 
Bill  may  pais ;  'tis  for  the  adulterous  Converfa- 
tion of  the  Dutchefs,  not  for  one  lingle  Aft,  but 
a  continual  Series  of  the  like  Ads  for  many 
Years ;  for  we  fhall  not  give  only  one  fingle  Ait 
or  Inftance  in  Evidence,  but  prove  this  Con\er- 
fation  for  feveral  Years,  beginning  in  Eighty  fe- 
ven,  and  carry 'd  on  to  the  latter  end  of  Ninety 
five. 

It  hath  been  objeftcd,  that  this  is  the  firft  In- 
ftance of  a  Divorce,  the  firft  Bill  of  this  Kind, 
where  there  has  been  no  Proceedings  in  the  Spi- 
ritual Court;  that  'tis  the  firft  Bill  of  this  Kind, 
we  deny;  but  that  there  have  been  no  Proceed- 
ings in  the  Spiritual  Court,  we  own;  for  the 
Earl  of  Macclesfield's  was  the  fame  to  all  Intents 
and  Purpofes,  as  this  is  ;  for  though  'tis  true, 
they  had  been  in  the  Spiritual  Court,  \et  'tis  as 
true,  they  came  here  into  Parliament,  before  a- 
ny  Sentence  in  the  Spiritual  Court  ;  now  to 
what  Purpofe  is  it  to  go  into  the  Spiritual 
Court,  and  not  to  ftay  for  the  Determination 
of  that  Court,  if  the  Judgment  of  that  Court 
is  to  have  any  Weight,  in  the  Cafe  cf  the 
Earl  ot  MacclesfiJd;  'tis  true,  they  had  been  there 
and  examined  VVitnefles  on  one  Side,  with  all 
Precipitation,  yet  would  they  not  ftay  for  a  Sen- 
tence there,  but  quieted  their  own  Proceedings 
and  came  to  the  Parliament;  now  I  do  take  it 
that  they  had  better  never  been  there,  than  to 
have  come  away  before  Sentence  :  for  when  they 
were  in  the  Spiritual  Court,  and  were  proceed- 
ing there,  to  leave  that  Court,  fliewed  rather 
a  Miftruft  of  their  own  Cafe.  But  it  was  no 
Objeftion  in  that  Cafe,  that  it  was  taking  ita- 
way  from  the  Jurifdiftion  of  the  Spiritual  Court. 
We  don't  come  to  you  for  any  Thing  the  Spiri- 
tual Court  can  grant  us;  for  that  Court  goes  no 
farther,  ii  the  Faft  be  proved,  than  to  make  a 
Separation  a  vieafd  &  thoro,  but  the  Bonds  of 
Marriage  is  to  be  continued  ftill ;  now  with 
Submifiion,  this  is  to  punifh  tlie  innocent  inftead 
of  the  guilty  ;  what  would  the  Dutchefs  defire 
more,  than  to  be  fcparatcd  trom  the  Bed  and 
Board  of  her  Husband,  and  be  left  free  to  ac- 
company 
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company  Sir  S*"'''-^  GermruKC- ;  but  \ve  go  turther, 
for\ve  ccme  to  the  Parliament  to  dillolve  this 
Marririge  for  that,  which  is  allowed  by  feveral 
learned  \^'riters  to  be  a  jufti liable  R.eafon  tor 
fo  doing,  for  Adultery  committed  by  the  Wife; 
'tis  exp'relly  that  a  Man  fhall  not  put  away  his 
Wife,  except  in  Caie  of  Fornication  ;  this  Text 
plainly  allows,  that  in  Cafe  of  Fornication,  a 
Man  might  put  away  his  Wife,  bur  the  PopiHi 
Canons  'the  Doflor  has  named,  have  put  a 
Confirudion  upon  it;  fay  they,  you  lliall  put 
her  away,  but  how  ?  She  fhall  be  removed  trom 
your  Bjd  and  Table,  but  you  Ihall  not  marry 
another.  Then  they  fay,  there  is  no  Precedent 
of  a  Bill  of  this  kind,'  but  there  hath  been  a 
previous  Profecution  in  the  Spiritual  Courts  ;  I 
a"-ree  the  Marquis  of  Northampton's  Cafe,  that 
that  Ad  dees  recite  the  Proceedings  in  the  Spi- 
ritual Court  :  But  that  Cafe  is  ilronger  than 
this,  for  there  the  Marquis  of  Noythampton  had 
married  even  in  the  Teeth  of  their  Canon  Law, 
and  comes  afterwards  an  Aft  of  Parliament  to 
make  this  Marriage  good,  and  there  the  Di- 
vorce was  no  Ingredient  upon  the  pafTm^  of  the 
Bill  :  But  the  P^arliamcnt  cnafted  the  Marriage 
to  be  lawful.  In  my  Lord  P.uji's  Cafe,  there 
is  no  mention  of  any  Divorce. 

I  appeal  to  the  Journals  of  your  own  Houfes 
for  that  ;  but  notwithflanding  the  Divorce,  the 
whole  matter  was  examined  over  again,  Wicnelles 
were  examined  both  in  the  Houle  ot  Lords,  and 
here  upon  the  firlt  Bill  which  was  brought, 
which  was  to  illegitimate  and  baftardizc  the 
Children;  and  the  VV'itneiles  proved,  that  m.y 
Lord  Rofi  and  his  Lady  had  not  lain  together  for 
a  long  time,  and  that  flie  had  kept  Company 
with  Ijthers  ,  fo  that  the  Parliament  did  not 
found  the  Bill  upon  what  had  been  done  upon 
the  Divotce. 

I  aopeal  to  your  own  Memory,  that  in 
the  Earl"  of  Macclesfield's  Cafe,  there  was  no 
Ufe  at  all  on  that  Side,  the  Bill  was  brought, 
that  there  had  been  Proceedings  in  the  Spi- 
ritual Curt,  nor  is  any  fuch  Thing  ricjted 
in  the  Bill,  but  only  an  exprefs  downright 
charge  of  Adultery  ;  nor  was  it  proper  for  them 
to  imve  mentioned  any  Proceedings  in  the  Spi- 
ritual Court,  fmce  they  waved  that  Profecution, 
but  we  on  the  other  fide  infilled  on  it,  as  a 
Reafon  why  the  Parliament  Hiould  not  proceed 
in  it,  it  being  to  take  upon  them  an  original 
Jurifdiftion,  but  we  were  then  anfwered  by 
a  Learned  Gentleman  againft  this  Bill,  that  it 
was  in  vain  to  go  there,  for  they  could  not 
give  the  Remedy  that  might  reafonably  be  ex- 
pected. I  beg  the  Favour  ro  mention  a  Cafe  or 
two,  where  Divorces  haAe  been  in  Parliament, 
and  there  have  been  no  Proceedings  in  the  Spi- 
ritual Court,  one  of  them  was  the  Cafe  of  Mrs 
Ki:i"l'l>  who  was  married  ////jvz  aiinos  Nuhiks  to 
Mr  Goodzci}2.  Every  one  knows  that  a  Mar- 
riage, iiifya  amioi  Nubiles,  is  a  good  Marriage, 
and  if  the  Woman  be  above  nine  Years  Old,  Hie 
Ihall  be  endowed  ;  and  yet  notwithflanding,  for 
fome  irregular  Proceedings  without  going  into 
the  Spiritual  Court,  they  came  into  Parliament, 
a  Bill  was  pafled  by  which  this  Marriage  was 
diffolv'd,    and  I  think  'tis  exprefly  Enacted, 

That  fne  fliall  not  marry  till  fuch  an  Age. 
This  goes  farther,  for  here  I  am  fure  the  poiftor 
vculd  have  explained,  and  told  you,  if  there 


had  been  Reafon  to  diiloIve  the  Marriage,  they 
could  have  done  as  great  a  Feat  in  the  spiritual 
Court,  that  they  could  have  examined  Wit- 
nelies  upon  Oath,  and  could  have  told  you 
whether  there  was  proper  Evidence,  yet  the 
Parliam.ent  without  any  Regard  to  what  they 
could  do,  would  aifert  their  own  Jurifdiction. 

The  Cafe  of  Mr.  Jl'hnrton  was  mentioned  on 
the  other  fide,  and  therefore  I  need  not  fay 
any  thing  to  it.  'J  here  was  nothing  of  Divorce, 
nor  needed  any. 

They  fay,  tliis  Bill  begins  where  it  is  proper 
for  Matters  of  this  Nature  to  end  ;  and  that 
alter  we  have  taken  a  turn  into  the  Spiritual 
Court,  and  travelled  three  or  four  Years  there, 
then  it  will  be  iit  tor  the  judgment  of  Parlia- 
ment. I  would  know  if  they  had  been  t'.ea 
Years  in  that  Court  (and  perhaps  ii  they  come 
there,  we  ihall  not  get  out  fooner;)  to  what 
vile  the  Examination  ot  that  Court  would  be. 
This  Houfe,  I  prefum.e,  would  not  let  thofe  De- 
pofitions  be  read  here,  efpecinily  if  the  Wit- 
nelfes  to   their  Fads  were  living. 

They  fay  this  is  a  very  fummary  Way  of  pro- 
ceeding, it  may  be  too  quick  for  the  Dutchefs, 
but  you  may  be  pleas'd  to  conhder,  that  there 
was  a  Bin  brought  into  the  other  Houfe  fome 
Years  ago  and  rejected  ;  upon  w  hat  Terms,  that 
will  reft  upon  us  to  fhew  }ou  by  and  by. 

But  the  Matter  was,  the  Witnefles  that  pro- 
ved the  Fad,  was  fent  out  of  the  Way  by  the 
Dutchefs  and  Sir  J. Ira  Germaiue,  when  'i'hings 
were  under  an  Examination,  and  we  hope  a 
a  Matter  of  this  Nature,  never  ftiall  be  bafHed 
by  keeping  the  E\idence  out  of  the  Way. 

We  told  them  long  ago,  who  the  Witneffes 
were  ;  they  were  tlie  Dutchefs's  Servants,  fuch 
as  they  though:  fit  to  entrufi;. 

They  fay  this  Bill  deprives  the  Dutchefs  of 
her  Trial;  1  hope  no  body  thinks  the  Parliamenc 
vill  pais  a  Bill,  without  due  Examination  of 
Witnelfes,  and  legal  Proof  of  the  Fad;  if  fo, 
what  Matter  is  it,  whether  the  Proof  be  made 
before  the  Parliament,  or  fome  inferior  Court; 
if  the  Dutchefs  be  guilty  of  this  Crime,  we 
come  here  tor  a  Relief,  which  the  Spiritual 
Court,  the  Dodors  tell  you,  can't  give  us  ;  fince 
the  Dutchels  hath  broke  the  Bond  of  Matri- 
mony, we  come  to  you  to  Dillolve  that  Mar- 
riage, and  I  hope  we  fliall  have  it. 

The  Dodor  hath  infifled  on  one  Thing,  that  T 
think  is  very  extraordinary  :  He  tells  you  by 
the  Rules  of  their  Law,  if  the  Woman  can 
recriminate,  and  prove  her  Husband  guilty,  in 
fuch  a  Cafe,  they  muft  let  the  Fault  of  one  a- 
gainit  the  Fault  of  the  other. 

I  wifli  the  Dodor  could  have  told  you  the 
Offence  had  been  equal,  that  the  Injury  to  Fa- 
milies had  been  equal  ;  a  Man  by  his  Folly  of 
this  kind  brings  no  fpurious  Ilfue  to  inherit  the 
Lands  of  his  Wife,  but  a  Woman  deprives  her 
Husband  of  any  legitimate  IlTuc,  for  when  (he 
converfes  in  this  Manner  with  another  Man, 
the  Ilfue  may  be  equally  looked  upon  to  be  tliac 
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Man's,  if  not  more,  and  this  Lady  hath  kept 
this  Converfation  ever  fince  the  Year  Sixteen 
Hundred  Eighty  Seven,    and  left  the  Duke. 

One  Thing  is  farther  ob;efied,  and  they  in- 
fifi;  upon  certain  Articles  ot  Agreement  in  Ninety 
four,  and  chey  read  to  you  the  Preamble  of 
them  ;  why,  Sir,  the  Articles,  if  they  come  to 
be  read  through,  I  am  llire  it  won't  amount  to 
what  they  pretend  ;  it  does  not  amount  to  this, 
that  the  L'utchefs  might  ufe  her  Body  as  fhe 
pleafed,  there  is  no  Agreement  that  fhe  fhould 
live,  after  her  own  pleafure  :  Indeed  (he  was 
to  have  the  ufe  cf  her  Houfliold  Goods,  and 
Servants,  and  live  where  fhe  pleafed,  but  that 
will  not  juftifie  her  in  her  Way  of  Living. 
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you,  thefe  are  Matters  of 
,ig,  they  are  fo,  and  of  a  long  conn- 
nuance";  for,  if  my  Liftruftions  prove  true,  we 
fhall  prove  this  Scene  of  Adultery  for  matter  of 
eight  Years  fucceflively,  and  that  by  Servants 
that  were  privy  to  the  Intrigues,  who  were 
fent  away  to  Holland  ;  but  no  fooner  was  the  Bill 
balHed  but  the  Man  was  fcnt  tor  again,  and  the 
fame  Converfation  continued  that  was  between 
the  Dutchefs  and  Sir  'John  Germaine  before  he 
left  England. 

The  fame  was  continued  after  he  came  back 
to   his  Service  in  (i6^i)  only  they  were  fome- 


But  the  Matter  they  apply  thcmfelves  to 
which  is  material,  is,  Whether  it  is  proper 
for  you  to  proceed  upon  this  Bill,  that  is,  to 
give  fuch  a  Relief  as  we  defire  by  diffolvincr 
this  Marriage.  And  in  the  next  place,  Whe^ 
ther  this  be  a  proper  Time  to  ask  this  Fa- 
vour. 

For  the  firft,  the  Learned  Dodor  tells  you  \h 
nor  proper  at  any  time  to  do  it,  for  he  would 
have  the  Canon  Law  govern  here,  as  it  does  in 
their  Courts.  But  the  Council  on  the  other  lide 
have  cited  you  feveral  Precedents  where  it  hath 
been  done.  In  the  Cafe  of  the  Marquis  of 
Nmhamfton,  the  fecond  Marriage  was  contrary 
to  the  Canon  Law,  and  y^t  tha't  Marriage  was 
confirmed  according  to  God's  Law.  And  this 
Bill  is  to  relieve  againft  the  Canon  Law. 

^  Now,  whether  we  are  here  in  a  proper  time 
Sir  T'homai  Po-u^ys  has  faid  a  great  many  Thin^s^ 
which  may  be  proper  to   many  other  Purpo- 
fes.^    One  Argument  was,  becaufe  the  Witnefies 
can't  be  upon  Oath,    bur  that  we  know  will 
not  prevail    in  this  Place.     In  the 
they   except,   becaufe  this   Proceeding 
fummary  Way.     I  would  know  of  them,   whe- 
ther there  is  not  the  fame  ObjecSion  to  all  Pro 
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thing    more  cautious,  and  People  were  not  ad-     ceedings  before  a  Jury,  that  they  have  no  notice 


miucd  fo   familiarly    to   fee  them  in  Bed  toge- 
ther in  (16^2)  and  fo  it  continued  till  i(5pj. 

They  mentioned  the  Statute  of  Limitations, 
which  was  to  put  an  End  to  frivolous  and  vexa- 
tious Actions  ;  how  they  can  apply  it  to  this 
Cafe,  I  can't  fee  ;  becaufe  a  Man  fhall  not 
bring  frivolous  and  vexatious  Aftions  after  a 
long  dirtance  of  Time,  therefore  a  Man  fhall 
not  complain  when  he  hath  received  the  great- 
eft  Injury  that  can  be  done  to  Mankind. 

Sir,  They  are  kind  to  us  again,  in  recom- 
mending it  to  the  Duke  to  go  into  the  Spiri- 
tual Court  till  next  Seflions ;  but  we  think 
we  are  in  proper  Method  here,  for  that  Re- 
lief which  the  Spiritual  Court  cannot  grant ; 
and  fince  we  have  fo  good  Reafon  to  come  here, 
if  we  prove  the  Fad,  I  hope  this  high  Court 
will  not  fend  away  a  Complaint  of  this  Nature, 
without  fuch  Relief  as  fuitablc. 

Mr.  Nurthey.  Sir,  I  am  of  the  fame  fide,  I 
would  beg  leave  to  fay  this.  As  to  what  the 
Council  have  faid  in  relation  to  the  Evidence, 
That  there  were  three  Witnefles  examined  upon 
Oath,  in  the  Houfe  of  Peers,  before  the  Bill 
did  pafs  there  ;  and  I  believe  they  are  aware 
of  that,  and  that  when  you  hear  our  Wit- 
nefles,  there  will  be  no  Anfwer  to  be  given 
on  their  fide  ;  and  indeed  the  Witneffes  they 
brought,  were  fo  far  from  contradifting  our 
Witnedes,  that  they  did  really  confirm  them. 
But  that  is  not  the  Cafe  now,  what  our  E- 
vidence  is,  or  whether  it  be  fit  for  you  to  be- 
lieve them,  that  will  be  when  you  have  heard 
them ;  and  for  the  matter  of  the  Time,  that 
you  can't  take  notice  of  neither,  till  you  hear 
our  Evidence.    But  this  I  may  fay,  we  fhali 
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what  Witnefles  will  be  produced. 

Then  in  the  next  place  they  bring  a  great  Ar- 
gument for  the  Recital  of  fome  of  thefe  Bills, 
That  there  have  been  a  Sentence  in  the  Eccle- 
fiaftical  Courts.  Now,  'tis  true,  they  have  been 
fo  in  fome  of  thofe  Cafes  ;  but  I  beg  leave  to 
obferve.  That  in  the  Cafe  of  the  Marquis  of 
Northampton,  the  Bill  was  not  to  confirm  the 
Sentence,  or  to  enable  them  to  marrv,  but  to 
deliver  them  out  of  the  hands  of  the  Ecclefiallical 
Courts,  who  faid  it  was  not  lawful  in  that 
Cafe  to  marry,  for  they  were  married  be- 
fore. 

I  beg  leave  to  {ay,  That  in  the  Cafe  of  my 
Lord  Maakfjleld,  there  was  no  Notice  in  the 
Bill  that  came  down  to  you,  of  any  Proceedings 
in  the  Ecclefiaftical  Courts.  And  I  take  this 
to  be  the  Reafon,  becaufe  there  was  no  Sentence, 
though  where  there  was  a  Sentence,  they  had 
good  Reafon  to  take  notice  of  it.  And  I  think 
there  is  as  much  certainty,  and  as  good  ground 
to  proceed  on  this  Bill,  as  in  the  other  Cafe,  for 
the  Witneffes  have  been  already  examined  in  the 
Houfe  of  Lords-  In  the  Cafe  of  my  Lord  Rofs, 
there  was  no  Regard  to  the  Determination  of 
the  Ecclefiaftical  Courts,  as  a  Guide  to  the 
Parliament :  and  it  was  looked  upon  as  of  no 
Confequence,  for  the  Witnefles  were  examined 
again. 

'Tis  true,  when  we  came  before  you  without 
fuch  a  Proceeding,  we  came  under  thi'^  Difad- 
vantage,  you  will  be  fure  to  expeft  a  plainer 
and  fuller  Proof,  but  for  that  we  will  undertake 
to  make  the  Fad  fo  plain,  that  they  can't  give 
the  leaft  Pretence  to  anfwer  toi  u 
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We  are  here  asking  that  we  can't  have  any 
V'hereelfe:  Their  great  Defit^n  is  Delay,  and 
that  we  have  learnt  trom  the  Civilian,  who  cells 
you,  their  Methods  are  very  grave  and  deliberate, 
and,  that  they  may  have  a  Commiffion  to  exa- 
mine VVitnefll'S  beyond  Sea;  and  that  is  to  en- 
quire how  their  own  Servants  have  liv'd  be)cnd 

Sea, 

As  to  what  Sir  I'li'imcu  Poivys  would  have,  that 
is,  that  we  Ihculd  go  into  the  Spiritual  Court, 
and  apply  our  felves  here  again  nextSeiTions  ,  I 
do  not  think  the  LegiOacure  will  fend  us  back  to 
ask  that  in  the  -Spiritual  Court  which  both  have 
fubmittcd  to;  For  alter  the  Duke  had  mil'car- 
tied  in  the  Relief  he  fought  by  another  Bill,  by 
the  Dutchefs's  fending  the  WitnelTes  out  of  the 
way;  why  truly,  afcer'that,  to  prevent  any  Pro- 
fecution  in  the  Spiritual  Court,  the  Dutchefs 
fubmitted  to  a  Separation  by  Articles,  and  that 
■was  all  the  Duke  could  have  pretended  to  by  the 
Eccleiiaftical  Law  :  We  follow  her  upon  that, 
and  come  to  enforce  that  Separation.  And,  to 
make  it  eft'ectual,  and  for  that  which  we  humbly 
hope  will  be  thought  but  Jufticc  to  the  Duke, 
that  is,  to  be  deliver'd  from  this  Wife,  and  to 
have  Liberty  to  marry  again  ;  we  think  there  is 
no  Occafion  for  Delay,  and  that  no  body  can 
be  hurt  by  a  Precedent  that  carries  Relief  in  this 
nature,  and  deliver  us  from  a  Law  which  in  the 
Days  of  Poper}'  was  put  upon  us.  Upon  the 
•whole  Matter,  I  hope  you  will  think  that  we 
are  here  very  properly  for  Relief,  and  that  we 
iliall  have  the  Favour  to  call  our  WitnelTes. 

Dr  OlJij/}.  Sir,  the  great  Objedion  againft  the 
paffing  of  this  Bill  was,  becaufe  VVitnelles  had 
Slot  been  examin'd  in  the  proper  Court-  Tis 
Very  true,  generally  fpeaking,  in  Cafes  it  ought 
to  be  fo  i  but  here  is  a  very  great  Exception  to 
that  Rule,  and  which,  I  think,  can't  admit  of  an 
Anfwer,  and  that  is,  the  Notoriety  of  the  Fad: ; 
and  in  that  Cafe  they  begin  with  Execution. 
And  if  that  be  fo,  I  think  there  never  was  a 
clearer  Demonflration  in  the  World  ;  for  when 
formerly  the  Dutchefs  came  to  give  in  her  An- 
fwer in  the  Houfe  of  Lords,  to  theCharge  againft 
her,  fhe  did  declare.  That  in  the  Year  S3,  or 
thereabouts,  fhe  went  out  of  England,  and  tarried 
Three  Years,  and  returnd  about  the  Time  of 
the  Revolution.  And  it  does  plainly  appear 
there,  beyond  all  queftion,  that  (he  was  at  Larn- 
beth,  and  went  under  the  Name  of  the  Lady 
Bechnan,  and  was  attended  by  one  Keemer,  vho 
vent  then  by  the  Name  of  Goodman.  Befides 
this,  there  are  Witnefles  that  fpeak  to  particular 
Fads.  Now,  I  fry,  here  is  that  which  amounts 
to  Demonftration,  and  where  there  is  a  Noto- 
riety of  Fad,  that  is  an  Exception  out  of  the 
General  Rule,  and  'tis  proper  to  begin  with  Exe- 
cution. 

There  is  an  Exception  to  the  General  Coun- 
cils and  Canons  that  have  been  mentioned.  That 
there  fliall  not  be  a  Divorce  ^  Vinculo.  Sir,  1  fay, 
it  was  an  Eccleliaftical  Conftiturion  which  was 
Bgainft  the  Law  of  God  ;  and  'tis  demonftrably 
io  ;  for  where  our  Saviour  fays.  That  a  Manflmll 
fiDt  put  away  his  IVife,  except  in  cafe  of  Fornication  ; 
it  is  plain,  that  in  cafe  of  Fornication  he  may. 

There  is  another  Thing  infilled  on,  and  that 
is.  That  there  was  a  Reconciliation  between  the 
Puke  and  his  Dutchefs.    'Tis  true,  a  Reconei- 


liation  Hiould  drown  all  Thingsbefore  that  timcj 
but  when  the  Law  takes  notice  in  cafe  of  a  Re- 
lapfe,  that  does  recrudefcere,  it  rubs  upon  the  old 
Sore,  and  then  that  which  was  before  laid  alleep 
is  brought  again  upon  the  Stage,  and  will  return 
with  greater  Vengeance.  And  we  have  plain 
Proof  of  her  living  in  the  fime  manner  lince,  as 
before. 

But  they  would  infinuate  to  you,  Tliat  ia 
cafe  there  was  a  Trial  in  the  Eccleliaflical  Court, 
there  might  be  a  Recrimination,  but  there  muie 
be  a  Compenfation,  which  can't  be  thought  m 
this  Cafe  ;  for,  I  think,  in  this  Cafe,  unatr  Fa- 
vour, there  is  no  Comparifon.  I  don't  think 
they  are  Paria,  for  'tis  impolTibie  for  the  Huf- 
band  to  do  that  Injury  as  the  Wife  may  ;  for  flis 
may  bring  a  Baftard  into  the  Family,  and  then 
the  Eflate  does  not  go  according  to  the  Law  of 
God  and  Nature,  for  every  body  defires  his 
own  Blood  ihould  fucceed  him. 

Sir  77)0.  Poivys.  Sir,  I  fhall  fay  but  very  little. 
But  Three  or  Four  Things  have  been  mention  d 
on  the  other  Side,  which  they  offer  as  if  they 
conceiv'd  them  to  have  great  Weight,  and  yec 
they  feem  to  me  as  very  capable  of  being  au- 
fwer'd  ;  and  I  crave  your  Favour  to  do  it. 

They  have  gone  much  upon  the  Proofs  that 
they  are  ready  to  make,  and,  I  think,  not  vtry 
properly,  becaufe  we  fpeak  againft  their  proceed- 
ing upon  this  Bill  ;  but  I  am  fure  it  turns  upoa 
them:  For,  according  to  their  own  fhewiag, 
they  are  very  well  prepar'd  to  proceed  in  a  re- 
gular Courfe,  for  they  have  their  WitnelTes  ready, 
and  nothing  does  obftrud  them. 

Mr  Serj.  Wright  raention'd  a  Thing  w  hich,  I 
muft  confefs,  I  was  furpriz'd  in  ;  tor  when  I  told 
him,  he  could  not  find  any  Precedent  of  fuch  a 
Bill  as  this,  without  a  previous  Proceeding  ia 
the  Spiritual  Court  ;  Mr  Serj.  Wright  faid.  It 
was  quite  otherwife  ;  and,  to  fhevv  you  it  was 
fo,  he  cited  two  Cafes  where  there  was  no  Mar- 
riage :  Now  I  always  underftood,  a  Divorce 
muft  be  in  any  Cafe  where  there  was  a  Marriage, 
for  the  Cafe  of  Mr  A';//^/jr's,that  was  very  late- 
ly :  That  was  the  Cafe  of  an  Infint,  who  they 
pretended  to  have  married  infra  annos  nubiks^ 
and  therefore,  fays  he,  the  declaring  of  that 
Marriage  to  be  null  and  void  by  Ad  of  Parlia- 
ment, was  a  Divorce.  The  other  was  theCafa 
of  Mrs  Wharton,  which  was  no  Marriage  nei- 
ther, for  Marriage  muft  be  by  Confent,  and  that 
W'as  a  Force  :  And  that  he  fancies  to  be  a  Cafe, 
where  there  was  a  Divorce  too,  without  pro- 
ceeding in  the  Spiritual  Court ;  and  yet,  of  his 
own  fhewing,  it  was  no  Marriage. 

Another  I'hing  I  am  much  more  furpriz'd  at, 
we  infifted,    that  they  would  not  (hew  an  Ad 
for  making  a  Divorce  without  giving  the  Party 
an  Opportunity  to  make   a   Defence  ;   and  the 
Dodor  fays,  in  Common  Cafes  it  ought  to  be  io. 
And  they   cited   the  Earl  of  Maccksjield  we  Hrft 
mcntion'd,  and  the  Dodor  told  you  the  Progrefs 
it  had,  and  that  there   was  a   full  and  regular 
Proceeding,  of  great  length  of  Time  ;  and,  that 
my  Lady  Macclesfield  had   all  her  WitnelTes  exa- 
min'd,   and  my  Lord  profecuted  her  to  an  Ex- 
communication, which  is  in  effed  a  Sentence,  for 
it  is  in  our  Law  as  in  Cafes  of  Outlawry,    iliis 
he  calls  a  Precedent  wherein  they  proceeded  to 
get  an  Ad  of  Parliament,   without    a  previous 
Proceeding  ia  the  Spiritual  Court. 
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He  tells  you  in  the  ndxt  place,  That  notwith- 
ftanding  the  Divorce  in  the  Cafe  of  my  Lord 
Rofiytht  Parliament  did  examine  WitneHeS;  'tis 
true,  they  did,  for  I  don't  think  they  will  fo  en- 
tirely pin  their  Faith  upon  thofe  Proceedings,  as 
to  have  no  other  Satisfaiftion.  But  vsill  he  there- 
fore fay  they  took  no  Notice  of  it,  when  'cis 
the  Foundation  and  Ground  of  the  Bill  ? 

He  tells  you  in  the  next  place,  That  the  Crime 
does  net  feem  equal  between  the  one  and  the 
other  ;  and  fo,  in  fome  fort,  they  ridicule  the 
Doftor's  Notion  of  Recrimination.  But  I  ap- 
prehend the  Dodor  is  right  in  it  ;  for  it  would 
be  hard  if  a  Man  fnould  marry  a  young  Woman, 
and  give  her  an  ill  Example  in  his  own  Family, 
(  I  do  not  fay  'tis  this  Cafe  )  and  bring  her  ac- 
quainted with  loofe  and  ill  Company,  and  by  his 
Example  or  Provocation  lead  her  into  the  lame 
Offence  ;  Would  that  Man  deferve  to  be  rewar- 
ded with  a  new  Wife,  and  another  Portion,  be- 
caufe  his  firlt  Wife  had  only  follow'd  his 
Example  ? 

They  fay,  the  Offence  is  not  equal,  becaufe 
the  Man  brings  no  Children  into  the  Family. 

I  doubt  it  happens  oftentimes  to  them  that 
go  abroad,  that  they  bring  home  that  to  their 
Wives  which  flicks  longer  by  them  than  their 
Children. 

Then  to  come  and  fay.  The  Articles  can't  be 
of  any  Ufe  to  us  at  all ;  and  to  imagine  that  we 
ufe  the  Articles  fo,  that  the  Dutchefs  might  be 
at  perfect  liberty  to  live  in  Adultery;  I  wonder 
how  that  Conceit  hath  follow'd  him  hither, 
when  w  e  told  him  we  had  not  fuch  a  Thought 
as  to  live  in  Adultery,  but  they  do  direft  her 
to  live  feparate  ,•  and  fo  v,  e  ufed  thera,  as  an 
Anfvver  to  that  Part.  We  ufed  them  likcwife  as 
an  Aclof  total  Oblivion  and  Remilfion  of  any 
Thing  beyond  that  Tim.e  ;  and,  I  hope,  to  fuch 
Purpofes  they  fliall  be  thought  facred. 

Now  I  befeech  you,  Sir,  on  the  w  hole  Matter, 
have  they  on  the  other  Side  faid  one  Thing  but 
what  does  totally  tend  to  bring  all  Cafes  of  A- 
dultery  immediately  before  you  r*  Have  they 
diftinguifh'd  this  Cafe  from  the  Cafe  of  any  other 
Perfon  ?  And  then,  if  they  have  not,  I  do  not  fee 
from  henceforward,  that  any  but  Fools  will  go 
to  the  Ecclefiaflical  Courts  for  Rehef  ;  For,  fays 
the  Serjeant,  they  cannot  give  them  a  final  Re 
liet,  and  enable  any  Perfon  to  marry  again,  and 
therefore  let  no  body  think  to  go  there  again  ; 
but  here  is  a  Relief  to  be  had  worth  a  Man's 
having.  But,  I  hope,  we  fliall  have  the  Benefit 
of  the  Law,  as  it  is,  till  you  think  fit  to  alter  it, 
and  then  you  will  ere£t  fome  Judicature,  where 
People  may  have  their  Trial.  Now  therefore 
the  Argument  goes  too  far,  or  it  argues  nothing 
fit  all,  becaufe,  it  there  be  any  thing  in  it,  it  goes 
to  take  away  the  Proceedings  of  thofe  Courts 
totally. 

But  tho'  thofe  Courts  cannot  do  all  that  thefe 
Gentlemen  dedre,  they  can  do  what  is  very  pro- 
per to  be  done-  They  can  examine  WicnelTes, 
and  pronounce  Sentence,  and  give  the  Party  a 
full  Opportunity  of  knowing  the  Accufatiorv 
and  Accufers';  and  then  the  Cafes  we  have  men- 
tion'd  have  had  the  Aid  of  on  Ad  of  Parlia- 
ment. 

Sir,  vvehave  fpent  a  great  deal  of  your  Time 
already  ;  I  hope,   fince   you  fee  what   Ufe  they 
make  of  the  laft  Precedent  of  my  Lord  MiUcki- 
Vot.  V. 
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ftld,  where  he  did  proceed  to  an  Excoinniunica- 
tion.  Now  from  thence  they  argue,  that  you 
fhould  proceed  Originally  in  this  Cafe.  When 
is  the  Time  to  make  a  Stand,  but  in  the  firft 
Cafe  ?  And  then  no  Man  can  complain  of  any 
Lijury.  If  you  grant  this  to  my  Lord,  I  chink 
in  JuRice  you  cannot  deny  it  to  any  other  that 
ftands  in  need  of  It.  I  believe  there  never  was 
the  like  before,  and  therefore,  I  hope,  you  will 
put  a  Hop  to  it  here. 

Mr  Dodd.  The  Gentlemen  on  the  other  Side 
have  told  you,  that  our  Saviour  hath  faid,  T'hat 
no  Mdn  flrould  put  au-ay  his  IVife,  except  for  Forni- 
cation. 'Tis  true,  the  Text  is  fo,  but  he  cannoc 
fliew  you  any  'I'ext  wherein  our  Saviour  fays. 
That  the  Man  may  marry  again,  tho'  he  might 
put  his  Wife  away.  Another  Thing  was  laid, 
as  to  the  proceeding  in  the  Ecclefialf  ical  Courts. 
Dr  Oldifl)  fays.  There  is  to  be  nothing  but  Exe- 
cution where  there  is  a  Notoriety  of  Fad; ;  and 
here  the  Fad  is  Notorious,  and  tlierefore  you 
may  come  up  to  order  Execution  ;  but  that  is  a 
fl range  Dodrine  to  our  Englif)  Conftitution. 
Would  they  hang  one  firft,  and  try  him  after- 
wards ?  That  would  make  Work.  Let  the  Fad 
be  never  fo  notorious,  yet  'tis  the  Right  of  all 
the  People  of  England  to  have  a  legal  Trial  ;  and, 
I  hope,  you  will  not  interpofe  till  there  hath 
been  a  regular  Trial  in  another  Place. 

Then  'ShT'liomai  Powys  ofter'd  to  produce  the 
Articles,  but  they  were  not  admitted. 

Lunas  2  J  dieMartii,  1700. 

T^he  Hcufe  refuh'd  thejnfehes  into  a  Committee  of 
the  whole  Houfe^  to  conjider  of  the  Duke  oj  Norfolk'f 
Bill. 

Sir  Rowland  Gwynne  took  the  Chair  of  tie  G?«- 
mitt.ee  of  the  -whole  Houfe. 

And  the  Council  and  SoUicitors  tuere  cah'd  in.,  and 
the  Bill  yead  to  thtm ;  and  then  Mr  Northey,  of 
Council  "ii^ith  the  Duke,  opea'd  the  Evidence  ihm. 

Mr  Nerthey-  T  Am  of  Council  for  the  Duke  of 
J!.  Norfolk.  I  fliall  not  trouble  you 
now  (becaufe  I  think  it  not  fit)  to  fay  any  thing 
for  the  Bill,  tor  that  you  have  approv'd  of  by 
Commitment  of  the  Bill,  and  declared  it  to  be  a 
reafonable  and  juit  Relief  againft  the  Dutchefs, 
for  the  Adultery  charg'd  in  the  Bill.  I  Ihall  not 
fpend  any  of  your  Time  in  aggravating  the 
Crime  ot  Adultery. 

But  that  which  is  incumbent  on  Iiis  Grace's 
Council  now,  is  to  lay  before  you  the  Proofs  of 
the  Fad  fuggefted  in  the  Bill  ;  and  the  Fads  to 
be  prov'd  are  the  Introdudion  of  the  Bill,  That 
the  Dutchefs  has  liv'd,  tor  divers  Years,  in  fepa- 
ration  from  the  Duke,  and  had  unlawtul  Fami- 
liarity and  adulterous  Converfition  with  Sir 
fohiGermaine;  and  for  that  Fad  we  will  call 
our  WitnetTes. 

And  our  Evidence  will  make  this  out  to  you, 
as  plain  as  'tis  poJiible  to  exped  a  Matter  of  this 
nature  to  be  prov'd. 

However,  I  think  they  have  manag'd  Things 
in  that  manner,  as  w^e  fhall  be  able  to  give  as 
plain  a  Proof  of  thefe  Fads  as  might  be  expeded 
of  thofe  Ads  which  are  in  their  own  nature  moft 
publick.  However,  in  the  nature  of  the  Thing, 
there  were  but  a  few  Perfons  to  be  entruftcd 
with  it,  and  thofe  were  generally  Servan's,  who 
O  0  a  -     had 
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had  attendance  on  the  Dutchefs's  Perfoii.  We 
fnall  produce  you  Servants  both  of  the  Dutchefs 
&nil  Sir  John  Genmine  ;  and,  I  hope,  it  cannot 
be  an  Objection,  That  they  are  Servants;  for  to 
object  to  them  for  that  Reafonj  is  to  fay,  You 
fhall  prove  the  Fact,  but  you  fhall  have  no  Wit- 
nelVes,  for  thefe  are  Fafts  that  cannot  be  prov'd 
but  by  fuch  as  were  concern'd  with  the  Dut- 
chefs. 

For  our  Evidence,  it  will  fail  out  to  be  this  : 
The  Duke  and  Dutchefs  were  married  in  the 
Year  1677,  and  they  liv'd  together  till  about  the 
Year  i68j  :  And  then  the  Duke  having  fome 
Account  of  her  Convcrfation  of  this  nature,  they 
did  part,  and  afterwards  fhe  came  to  live  open- 
ly with  Sir  Jolm  Germaine  ■■,  for,  in  May,  1689, 
the  Witnelfes  will  give  you  an  Account,  that  tor 
two  Months  together  fhe  lodg'd  with  Sir  John 
Gemaiiie,  at  the  Cocl<-pit ;  and  they  liv'd  there 
as  Man  and  Wife,  as  the  Witnelfes  phrafe  it. 
During  the  Time  they  liv'd  there,  there  was  a 
near  Relation  of  Sir  jo/m  Germainis,  "Mr  Daniel 
Gevmaine  his  Brother,  and  Mrs  Brimie  his  bifter, 
did  frequently  come  to  the  Houfe  ;  and  Two  of 
the  Wit;  eflcs  were  frequently  in  the  Room  while 
they  were  a-bed  together. 

After  two  Months  time,  the  Dutchefs  thought 
fit  to  be  a  little  more  private,  and  it  was  given 
out  ftie  was  gone  to  France,  but  in  truth  fhe  re- 
mov'd  to  Fox-baU,  to  a  Houfe  that  was  taken  by 
Sir  'John  Germaine's  Brother,  and  went  by  the 
Kame  of  my  Lady  Bechtian.  And  Hie  liv'd  there 
two  Years  fucceilively ;  and  Sir  John  Gennaine 
came  there  frequently,  once  or  twice  in  a  Week, 
and  lay  there  a-Nights  during  that  Time.  We 
have  two  Witnelfes  that  did  attend  the  Dutchefs, 
as  well  as  at  the  Cock-pit ;  one  ot  them  is  El- 
lena  Vanejfe,  who  was  hired  by  Sir  yolmGermaine's 
Siller,  and  liv'd  with  the  Dutchefs  at  the  Cock- 
pit two  Months.  We  have  a  fecond  Witnefs, 
one  H<  fter,  who  was  with  Sir  Jvim  Gerjnaine  at 
the  Cock-pit  fifteen  Days  before  the  Dutchefs 
went  to  Fox-liall ;  and  afterwards  lie  w  ent  to 
Fox-hall  when  fhe  remov'd  there,  aad  ftay'd  with 
her  all  the  two  Years. 

Thefe  are  both  Foreigners,  and  Dutch  People, 
and  it  was  reafonable  enough  to  expert  foreign 
Witnelfes,  when  an  Engl/fi  Dutchefs  had  a  fo- 
reign Gallant.  They  are  fuch  as  he  thought 
fit  to  entrufl  about  her. 

After  fhe  had  liv'd  two  Years  at  Fox-hall  (this 
brings  her  to  the  Year  i6pi)  flie  remov'd  home 
again  to  her  Houfe  at  Mi U  bank,  and  there  Sir 
John  and  (he  were  frequently  together,  and  have 
been  fcen  a-bed  together. 

This  brings  us  to  the  Time  when  the  Duke, 
having  an  Account  that  (he  had  this  Convcr- 
fation with  Sir  yohnGei-maine,  brought  a  Bill  in- 
to the  Houfe  of  Peers  for  a  Divorce;  but  it  hap- 
pened that  the  Dutchefs  and  Sir  John  Gennaine, 
to  avoid  the  Condemnation,  kept  the  Witnelfes 
out  of  the  Way,  and  afterwards  caufed  them  to 
be  fent  into  Holland. 

The  Woman  Ifay'd  abroad  till  about  Three 
Months  ago,  but  the  Man  return'd  before  into 
^\r  John  Germ aine's  Service  ;  and  he  will  give  you 
an  Account  of  whatObfervatious  he  made  there, 
for  the  Familiarity  continued  between  them  then. 
He  was  admitted  into  the  Room  where  they 
xifed  to  be,  and  he  will  give  you  an  Account 
how  he  hath  feen  them  frequently  together  5  and 
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We  have  another  Witnefs,  one  IViUiam  Bayly, 
who  likewife  was  a  Servant  to  Sir  Jobn  Gerniaine^ 
and  came  into  his  Place  wntn  Hnfur  went  be- 
yond Sea.  He  is  an  un«  iilir.g  Witnefs,  becaufe 
he  hath  been  preferr'd  by  Sir  John  Curriaine ; 
but  when  he  was  upon  his  Oath  in  the  other 
Houfe,  he  did  give  an  Account,  That  while  he 
continued  in  Sir  John  Gcrmaine's  Service,  not- 
withflanding  this  publick  Reproach  in  1 55?} 
and  1696,  fhe  frequently  came  to  Sir  John  Ger- 
maine's  Houfe,  with  one  Kemier,  whom  (he  had 
great  Confidence  in,  and  one  Sufannah  Barringtony 
I  think,  yet  in  the  Dutchefs's  Service.  And  this 
Mr  Bayly^\ji\\  give  you  an  Account,  that  his 
Malfer  was  often  from  home ;  and  wiien  he  was 
fo,  he  ufcd  to  carry  his  Linnen  to  this  Keemtr^ 
wlio  was  the  Dutchefs's  Servant,  or  this  Keenser 
would  come  to  him  lor  it  :  And  this  will  bring 
it  down  to  1696.  There  are  feverai  V/itnelfes 
to  confirm  this;  but  we  think,  with  Submillion, 
after  the  Dutchefs  had  been  (o  accus'd  in  the 
Houfe  of  Lords  of  fuch  a  Familiarity,  any  Evi- 
dence of  a  Converfation  between  them  after- 
wards, is  as  much  as  a  Thoufand  Witnefies; 
for  no  Wom  m  that  valued  her  Reputation,  ha- 
ving been  accus'd  as  fhe  was,  would  have  had 
any  Converfation  with  Sir  J  vim  Gtrmaine  after- 
w^ards.  But  we  don't  want  Circumllances  to 
fupport  the  Evidence  of  Fad  :  We  have  as  plain 
Evidence  in  this  Cafe  as  can  be  expected  in  3 
Cafe  of  this  nature.  We  will  fpend  nO  more  o£ 
your  Time,  but  beg  Leave  to  call  our  Wit- 
nelfes. 

Mr  Atwood.  Sir  Roidand  Gwynne,  pleafe  to 
favour  me  with  a  few  Words  on  the  iame  Side; 
I  fhall  not  mif-lpendthe  Time  of  the  Committee 
in  repeating  any  thing  faid  by  Mr  Northey ;  I 
(hall  only  obferve,  that  the  Witnelfes,  Hu/ler  and 
Vanefs,{ay  ,That  Sufammh  Barrington  was  privy  to 
this  Adulterous  Converfation  :  a.nd  tWis  Sufannah 
Barringtm  has  withdrawn  her  felf  fince  the  Bill 
was  depending  in  the  Houfe  of  Lords. 

'Lis  further  prov'd,  That  Mr  Daniel  Germaitie 
and  Mr  Brianis  Wife  were  in  England  lately, and 
that  thefe  were  privy  to  the  fame  Converfation. 

Then  the  Witnefies  werecall'd  in  one  by  one, 
and  Interpreters  allow'd. 

The  Witnefies  that  were  examin'd  before  the 
Committee  of  the  Commons  w  ere  Ellena  Vanejfe^ 
Nicholas  Hojter,  William  Bayly,  and  Ann  Read. 

But  all,  except  Ann  Read,  were  examin'd  in 
the  Houfe  of  Lords,  and  their  Evidence  there 
being  at  large  fet  forth, .  the  Reader  is  referr'd 
to  the  fame.  The  Evidence  o{  Ann  Read  is  as 
follows. 

Ann  Read  being  ask'd.  Whether  (he  had  ever 
feen  the  Dutchefs  go.  to  Sir  John  Germarne's  Houfe, 
and  when  ;  fays,  That  about ^^n7,  i65?2,(whicti 
was  foon  after  the  Duke's  Bill  had  been  rejeft ed 
in  the  Houfe  of  Lords)  fhe  faw  the  Dutchefs  of 
Norfolk  go  in  a  Chair  to  Sir  Johns  Houfe  ;  That 
the  Door  was  immediately  open'd  upon  hee 
Chair's  being  fet  down,  and  (he  went  into  the 
Houfe  with  her  Mask  off 

She  being  ask'd.  Whether  fhe  had  feen  Sir 
John  come  to  the  Dutchefs's  Houfe,  and  when  ; 
fays.  She,  within  a  Twelve-month  laft  pafl,  or 
thereabouts,  follow'd  him  to  the  Dutchefs's 
Houfe,  about  Three  of  the  Clock  in  the  After- 
noon, and,  That  fhe  did  not  fee  him  com.c  out. 

After 
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Afcer  the  Witnertes  were  examin'd  on  the 
pare  ot  the  Duke  of  Norfolk  for  theBill,  Sir  Tho- 
mM  Pcivys  of  Council  with  the  Dutchefs  of  Nof- 
fnlk,  bdng  call'd  upon  to  make  Defence,  fpake  to 
this  etfe6t  : 

Sir  Thomas  Powys.  I  am  at  a  lofs,  Sir,  and  un- 
der fome  kind  of  a  Surprize,  becaufe,  as  far  as  I 
apprehend,  you  call  upon  us  to  make  our  De- 
fence. I  hope,  in  a  Cafe  of  fuch  moment  as  this 
is,  (jnd  it  may  be  there  cannot  be  greater)  and 
fince  you  are  pleas'd  to  take  this  Cafe  out  of  the 
ufual  Way  of  Trials,  and  to  try  it  in  the  firit 
Inftauce,  you  will  be  pleas'd,  that  we  ftiould  be 
fairly  and  regularly  heard.  And  fince  it  was 
not  allow 'd  us,  upon  our  being  heard  againft  the 
Bill,  that  we  fllouid  have  a  Time  to  make  our 
Defence  ;  now  we  have  heard  what  the  Witnelles 
fwear,  we  fhall  defire  but  a  fhort  Time,  no  more 
than  what  is  abfolutely  neceilary,  to  make  our 
Defence.  This  hath  fpent  us  Six  Hours  alrea- 
dy ;  ai)d  I  am  fure  the  VVitnefles  that  have  been 
examin'd  have  given  fuch  Variety  of  Anfwers, 
that  it  doth  afford  a  great  deal  to  be  faid  to  it. 
We  have  likewife  a  good  many  Witnelles  to  be 
examin'd,  but  I  am  far  from  propofing  anything 
to  delay  it.  We  had  a  Week's  Time  allow'd  us 
in  the  Houfe  of  Lords,  but  that  is  no  Rule  for 
you,  and  we  don't  expeft  it  here  :  But,  even 
while  we  are  at  this  Bar,  a  Perfon  from  a  very 
worthy  Member  gives  us  Intelligence,  upon 
fight  of  this  Cook-maid,  of  a  Matter  that  will 
defame  her ;  and  he  will  be  ready  to  make  it  out, 
That  fhe  was  turn'd  away  for  being  a  common 
Thief  in  Holland;  and  therefore.  Sir,  you  fee  how 
Time  is  necelfary  in  point  of  Accidents  that  do 
happen  j  and  I  cannot  make  our  Defence  now. 

Thereupon  the  Council  withdrew  ;  and  the 
Committee  having  confider'd  of  the  Defire  of  the 
Council  for  the  Dutchefs  to  have  Time  allow'd 
them  to  make  their  Defence,  were  of  Opinion, 
That  the  Council  fhould  proceed  then  to  make 
their  Defence  j  and  Candles  were  order'd  to  be 
brought  in. 

And  the  Council  being  call'd  in  again,  Sir 
Rowland  Gwynae  being  in  the  Chair  of  the  Com- 
mittee, acquainted  them  with  the  Determina- 
tion of  the  Committee. 

Then  Six  T'homai  Povjys  obferv'd  upon  the  Evi- 
dence that  had  been  given,  and  infilled,  that  the 
Evidence  given  before  the  Committee  of  Com- 
mons did  differ  from  the  Evidence  given  by  them 
upon  Oath  in  the  Houfe  of  Lords;  and  ofter'd 
to  produce  the  Examination  of  the  faid  Witnef- 
fes  upon  Oath  in  the  Houfe  of  Lords.  And  an 
Objeftion  being  made,  That  fuch  Examination 
ought  not  to  be  read  in  that  Cafe,  as  Evidence 
before  this  Committee;  the -Council  withdrew, 
and  the  Committee  confider'd  of  the  faid  Ob- 
jeftion,  and  were  of  Opinion,  that  the  faid  De* 
pofitions  Hiould  not  be  read. 

And  the  Council  being  call'd  in  aMin,were  ac- 
quainted with  it,  and  that  if  they  had  nny  Wit- 
nelles, viva  voce,  to  encounter  their  Evidence, 
they  might  produce  them. 

Sir  Thomas  Powys.  Sir,  by  this  Refolution  my 
Client  is  depriv'd  of  that  Defence  I  thought  I 
could  have  made  for  her,  but  I  fubmit  to  the 
Pleafure  of  the  Committee, 


Mr  Atmod.  The  Examinations  in  the  ttoufc 
of  Lords  vere  fo  Kttely,  rhat  'tis  an  eafie  thing 
tor  theSoUicicors,  who  were  by,  to  give  an  Ag'- 
count  of  a  Contrariety  in  the  Evidence,  if  there 
were  any. 

A  Memhev'  Whether  you  have  any  ether  Evi- 
dence to  offer,  but  as  to  this  Point  ? 

Sir  77;o.  P~jv^ys.  All  our  Evidence  v.ould  tend 
to  contradia  thefe  Witnelles;  and  if  the  readin<T 
of  thofe  Depofitions  won't  be  allow'd,  we  mult 
abide  your  Pleafure,  and  fubmit  it  to  you. 

Mr  Dodd.  We  mufl:  fubmit  it  to  you ;  our 
Witnefles  were  in  Concurrence  with  that  fort  of 
Evidence. 

Sir  Rowland  Gwynm.  There  are  feveral  Per- 
fons  named,  who  are  Perfonsof  Credit  and  good 
Reputation,  Mr  Briane%nA  his  Lady,  Mr  DameS 
Germaine  and  his  Sifter ;  thefe  would  be  WitneiTes 
ot  Credit,  againft  thofe  that  are,  you  fay,  not  of 
Credit- 

Council.  We  have  fummon'd  them,  and  Mrs 
Pirn,  and  done  all  that  we  could  on  our  Side  to 
get  them  here  ;  and  I  hope  you  won't  prejudge 
our  Cafe,  to  fay  they  are  in  our  Intereft;  that  Is 
to  determine  the  Queftion.  We  have  likewife 
fummon'd  Mrs  Pitts  and  her  two  Maids, and  whe- 
ther they  will  appear,  or  not,  that  we  cannot  tell, 
but  this  we  are  ready  to  make  out  to  vou. 

Mr  AfMwd.  Siifamiab  Banington,  the  Dutchefs's 
Woman,  privy  to  the  whole  Converfation,  is 
prov'd  to  have  been  with  her  fince  the  Bill  was 
brought  into  the  Houfe  of  Lords. 

A  Member.  Whether  he  has  one  living  Witnefs 
to  produce,  that  he  can  make  good  his  Defence 
by  ?^ 

SixTho.  Powys.  Sir,  if  you  expeft  an  Anfs^-er 
by  me,  I  am  alTur'd  that  we  have  Witnefles  ;  buc 
if  I  cannot  bring  thofe  People  againft  themfelvesj 
if  I  cannot  bring  Nichola  againft  Nicbola,  I  de- 
fpnir  of  doing  any  good,  if  I  bring  a  Thoufand 
other  WitneiTes  againft  him  :  And  therefore  I 
pray  this  Favour  of  you;  That  fince  'tis  your 
Pleafure  that  this  Evidence  be  not  allow'd,  you 
will  not  make  a  bad  Conftruftion  of  it,  that  I  do 
not  proceed  to  make  a  Defence  to  this  Bill;  for 
I  cannot  truly  do  ic,  unlefs  I  had  fome  other 
Inftruftions  from  my  Client,  but  fhall  defeat  her 
Expeftation  to  proceed  upon  the  other  part  of 
the  Cafe,  fince  what  we  built  upon  with  good 
Authority,  as  we  thought,  is  not  thought  fit  to 
be  admitted. 

Sir  Rowland  Gwynne.  Sir,  you  are  at  liberty  to 
go  on,  if  you  have  any  thing  more  to  lay,  than 
that  you  cannot  proceed  without  further  Di» 
reftions  from  your  Client. 

A  Member.  Whether  they  have  any  thing  to 
offer  in  the  Defence  of  the  Dutchefs,  upon  the 
Crime  fhe  is  charg'd  with  ;  for,  1  believe,  'tis  a 
new  Thing  for  the  Council,  when  their  Client 
is  charg'd  with  a  Crime,  to  fay.  They  cannot 
defend  her  unlefs  they  go  andask,  whether  they 
(hall  defend  her,  or  no  :  If  they  have  any  thing 
to  fay  in  her  Defence,  we  fhall  be  ready  to 
hear  it. 

Sir  Rowland  Gwynne.  Sir  Thomas  Powys,  have 
you  any  thing  more  to  fay  ? 

Sir  Tho.  Powys.  I  cannot  but  repeat  what  I 
have  already  faid,  That  I  would  be  glad  to  make 
the  beft  Defence  this  Cafe  may  bear  ;  and  I  may 
fay,  1  have  defended  it  twice  with  very  good 

Sue- 
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Succefs,  and  this  is  a  third  time  ;  and  I  would 
make  the  beft  Defence  this  Cafe  would  bear  now. 
And  I  muft  own  to  you,  that  the  Courfe  of  our 
Evidence  we  did  propofe  to  our  felves  is  fo  far 
broke,  by  the  firft  Determination  you  were  plea- 
fed  to  make,  that  I  cannot  venture  upon  the  reft 
of  the  Defence,  if  fo  be  your  Pleafure  be  not  to 
admit  of  this  Matter- 

Sir  Rowland  Gzvyme.  You  may,  by  any  Solli- 
citors  or  Agents  that  were  prefent  when  thefe 
Witncfles  were  examin'd  in  theHoule  of  Lords, 
prove  what  they  fwore  there. 

Mr  Dodd.  We  apprehend  you  have  already 
determin'd  the  Matter,  and  we  cannot  now  med- 
dle with  it ;  but  if  I  apprehend  it  aright  from 
the  Chair,  'tis  your  Opinion,  that  we  may  pro- 
duce the  Sollicitors  and  Agents  to  give  an  i^c- 


count  of  what  was  fworn  in  the  Houfe  of  Lords, 
Now  we  are  under  this  Difability  by  your  De- 
termination, That  we,  relying  upon  what  you 
have  determin'd  againft  us,  are  not  prepared  with 
our  Sollicitors,  or  others,  to  give  Evidence  of 
that  Matter,  but,  in  a  little  Time,  they  will  be 
able  to  give  you  an  Account  of  what  was  then 
fworn. 

Mr  Atiuood.  It  feems  they  want  to  be  taught 
their  Leflbn. 

And  then  the  Council  withdrew,  and  the 
Committee  proceeded  upon  the  Bill,  Claufe  by 
Claufe,  and  went  thro'  it,  and  order'd  the  fame 
to  be  reported  ;  which  was  done  accordingly, 
upon  which  the  Bill  pafs'd. 
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GLXVI.  The  Trial  of  Captain  William  Kidd,  at  the 
Olcl-Baily,  for  Murder  and  Piracy,  upon  the  High  Seas  ^ 
and  ^/Nicholas  Churchill,  James  Howe,  Robert  Lam- 
ley,  William  Jenkins,  Gabriel  Loff,  Hugh  Parrot, 
Richard  Barlicorn,  Abel  Owens,  and  Darby  Mullins, 
jV  Piracy,  May  Sth  and  ^th,  1701,  isWilLIIL 


HE  Kings  CojnmiJJlon  for  holding  the 
Court  being  fir  ft  read,  the  Court  pro- 
ceeded to  call  the  Gentlernen  fummoned 
upon  the  Grand  Jury,  and  the  Per- 
fuHsfworn  were  thefe Seventeen  following 
viz. 


U-^iStam  Brotighton, 

"fhumns  HanixeUy 
Daniel  Bor'xeU, 
Humphry  Bellamy, 


f  Stephen  Tlwnpfon 
'Thomas  Cooper, 
Robert  Gower, 
Robert  Cleinenty 


Nath.  Roffton,  Seniorj  [>  <|  Thojnas  Sejfon, 

TVilliam  Good-win^ 
Robert  Callow, 
Thomas  Haws. 


y  fl>ua  bolton, 
Benjamin  Pike, 
jfofeph  Marlow, 
Benjamin  Travis,         J 

Cl.  of  Arr.  Gentlemen  of  the  Grand  Jur)',  (land 
together,  and  hear  the  Charge. 

'The  Kings  Majefty  commands  all  fuflices  of  the  High 
Court  of  Admiralty,  that  have  any  Authority  to 
take  any  Inquiptions,  Recognizances,  Examinati- 
ons, or  Informations  of  Offences  coimnitted  within 
the  furifdiElion  of  the  Admiralty  of  England,  to 
deliver  the  Records  oj  the  fame  into  this  Court,  &c. 
And  all  others  are  commanded  to  keep  Silence,  upon 
Pain  of  Jmprifonment. 

Then  Dr.  Oxenden  gave  the  Charge  to  the  Grand 
Jury,  explaining  the  Nature  of  the  Co7nmiffion, 
and  the  Crimes  inquirable  by  Vertue  oj  it  by  the 
Grand  Jury. 

Then  the  Grand  Jury  withdrew,  and  after  fo?ne 
Time  returned  into  Court,  and  found  the  Bill  of 
JndicJtnent  againfl  Captain  Kidd,  for  Mwder,'and 
another  againft  him  and  Nicholas  Churchill, 
Jamt'sHowe,  Robert  Lamley,  William  Jen- 
Idns,  Gabriel  Loff,  Hugh  Parrot,  Richard 
Barlicorn,  Abel  Owens,  and  Darby  Mullins, 
for  Piracy.  Then  Pooclamation  (  as  ufual  )  be 
ing  made,  the  aforefaid  Prifoners  were  brought  to 
the  Bar,  and  Arraigned. 

Cl.  oj  Arr.  IVilliam  Kidd,  hold  up  thy  Hand. 

Kidd.  May  it  pleafe  your  Lorddiips,  I  delife 
you  to  permit  me  to  have  Council. 

Mr  *  Recorder  What  \vould  you  have  Council 
for  i 

*  Sir  Sahthiel  LovelL 


Kidd.  My  Lord,  I  have  fome  Matter  of  Law 
relating  to  the  lni.!ictment,  and  I  delire  I  may 
have  Council  to  fpeak  to  it. 

Dr  Oxenden.  What  Matter  of  Law  can  you 
have  ^ 

Cl.  of  Arr.  How  does  he  know  what  it  is  he  is 
charged  with?  I  have  not  told  him. 

Mr  Recorder,  You  mufl  let  the  Court  knov/ 
what  thofe  Matters  of  Law  are,  before  you  caa 
have  Council  afUgned  you. 

Kidd  They  be  Matters  of  Law,  my  Lord. 

Mr  Recorder.  Mr  Kidd,  do  you  know  what 
you  mean  by  Matters  of  Law  ? 

Kidd-  I  know  what  I  mean,  I  defire  to  put 
off  my  Trial  as  long  as  I  can,  till  I  can  get  my 
Evidence  ready. 

Mr  Recorder.  Mr  Kidd,  you  had  beft  mentioa 
the  Matter  of  Law  you  would  infift  on. 

Dr  Oxenden.  It  cannot  be  Matter  of  Law  to 
put  off  your  Trial,  but  Matter  of  Faft. 

Kidd.  I  defire  your  Lordfhip's  Favour;  I  de- 
fire  Dr  OldifJ}  and  Mr  Lemmon  may  be  heard  a? 
to  my  Cafe. 

Cl.  of  Arr.  What  can  he  have  Council  for  be- 
fore he  has  pleaded  ••' 

Mr  Recorder.  Mr  Kidd,  The  Court  tells  yoUj 
you  fhall  be  heard  what  you  have  to  fay  when 
you  have  pleaded  to  your  IndidTtment.  If  you 
plead  to  it,  if  you  will,  you  may  affign  Matter 
of  Law,  if  you  have  any;  but  then  you  muft  let 
the  Court  know  what  you  would  infift  on. 

Kidd-  I  beg  your  Lordfhip's  Patience  till  I  can 
procure  my  Papers,  I  had  a  couple  of  French  Paf- 
fes,  which  I  mufl  make  Ufe  of  in  order  to  my 
Juilification. 

Mr  Recorder.  That  is  not  Matter  of  Law.  You 
have  had  long  Notice  of  your  Trial,  and  might 
have  prepared  for  it.  How  long  have  you  had 
Notice  of  your  Trial  ? 

Kidd.  A  matter  of  a  Fortnight. 

Dr  Oxenden.  Can  you  tell  the  Names  of  any 
Perfons  that  you  would  make  ufe  of  in  your 
Defence  ? 

Kidd.  I  fent  for  them,  but  I  could  not  have 

them. 

Dr  Oxenden.  Where  were  they  then  f 

Kidd.  I  brought  ihera  to  my   Lord  BtUamont 
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Mr  Recorder.  What  were  their  Names  ?  You 
cannot  tell  without  Book.  Mv  Kidd,  the  Court 
fees  no  Reafon  to  put  off  your  Trial,  therefore 
you  mull  plead. 

CL  of  An.  IV.  Kidd,  hold  up  thy  Hand. 

Kidd.  I  beg  your  Lordfhips  I  may  have  Coun- 
cil admitted,  and  that  my  Trial  may  be  put 
ofF,  I  am  not  really  prepared  for  it.  ^ 

Mr  Recorder.     Nor  never  will    if   you  could 

help  it. 

Dr  Oxenden.  Mr  Kidd,  you  have  had  reafona- 
ble  Notice,  and  you  knew  you  muft  be  tried, 
and  therefore  you  cannot  plead  you  are  not  rea- 
dy. 

Kidd.  If  your  Lordfhips  permit  thofe  Papers 
to  be  read,  they  will  juftitie  me.  I  defire  my 
Council  may  be  heard. 

Mr  Comers.  We  admit  of  no  Council  for  him. 

Mr  Recvrdtr.  There  is  no  llfue  joined,  and 
therefore  there  can  be  no  Council  alfigned.  Mr 
Kidd,  you  muft  plead. 

Kidd.  1  cannot  plead  till  I  have  thofe  Papers 
that  I  infilled  upon. 

Mr  Lemmun-  He  ought  to  have  his  Papers  de- 
livered to  him,  becaufe  they  are  vety  material  tor 
his  Defence.  He  has  endeavoured  to  have  them 
but  could  not  gee  them. 


iqW.llI. 


y^mes  Ho'i^e,  ho!d  up  thy  Hand.  Revert  Lamkji 
hold  up  thy  Hand.  (  ivhicb  they  did ) 

Mr  Recorder.  IV.  Kidd  has  not  held  up  his 
Hand. 

CI.  ofArr.  He  does  hold  up  his  Hand.  IVil- 
Ham  'Jenkins,  hold  up  thy  Hand.  Gabriel  Lcff., 
hold  up  thy  Hand.  Hugh  Parrot,  hold  up  thy 
Hand.  Rid'ard  Barlicom,  hold  up  thy  Hand.  A- 
Ul  Owens,   hold  up  thy  Hand. 

Owens.  I  came  in  upon  the  King's  Proclama- 
tion, and  entered  my  felf  into  the  King's  Ser- 
vice. 

Mr  Recorder.  You  mufl  plead  firft,  and  then, 
if  there  be  Occafion,  you  will  have  the  Benefit 
of  it  C  T'hen  he  held  up  his  Hand.  ) 

CI.  of  Arr.  Darby  Mtdlins,  hold  up  thy  Hand. 

Mullins.  May  it  pleafe  your  Lordlhips,  1  cune 
in  voluntarily  on  the  King's  Proclamation- 
Mr  Recorder.  This  is  the  fame  Cafe  with  0- 
Tvens,  you  muft;  fpeak  to  that  afterwards. 

CI.  of  A,r.  IF.  Kidd,  you  ftand  indicccd  by  the 
Name  of  William  Kidd,  &c.  Art  thou  guilty  or 
not  guilty  ? 

Kidd.  I  cannot  plead  to  this  Indictment,  till 
my  French   Pafles  are  deliver'd  to  me. 

Cl.  of  Arr.  Are  you  guilty  or  not  guilty:'' 

Kidd.  My  Lord,  I  infill  upon  my  French  Pa- 


Mr  Coniers.  You  are  not  to  appear  for  any  one     pers,  pray  let  me  have  them 


till  he  pleads,  and  that  the  Court  affigns  you  tor 
his  Council. 

Mr  Recorder.    They   would   only  ~  put  off  the 

Trial. 

Mi  Comers.  He  mufl  plead  to  the  Indiftraent. 

Cl.  of  Arr.  Make  Silence- 

Kidd.  My  Papers  were  all  feized,  and  I  cannot 
make  my  Defence  without  them.  I  defire  my 
Trial  may  be  put  off  till  I  can  have  them. 

Mr  Recorder.  The  Court  is  of  Opinion,  they 
ought  not  to  fl;ay  for  all  your  Evidence,  it  may 
be  they  will  never  come.  You  mufl  plead,  and 
then  if  you  can  fatisfie  the  Court,  that  there  is 
a  Reafon  to  put  off  your  Trial,  you  may. 

Kidd.  My  Lord,  I  have  Bufinefs  in  Law,  and 
I  defire  Council. 

Mr  Recorder  Mr  Kidd,  The  Courfe  of  Courts 
is,  when  you  have  pleaded,  the  Matter  of  Trial 
is  next  ;  if  you  can  then  iliew  there  is  Caule  to 
put  off  the  Trial,  you  may;  but  now  the  Matter 
is  to  plead. 

Kidd.  It  is  a  hard  Cafe  when  all  thefe  Things 
fhall  be  kept  from  me,  and  I  be  forced  to  plead. 

Mr  Recorder.  If  he  will  not  plead  there  muft 
be  Judgment. 

Kidd.  My  Lord,  would  you  have  me  plead, 
and  not  have  my  Vindication  by  me. 

Cl.  of  Arr.    Will  you  plead  to  the  IndiSment  ? 

Kidd.  I  would  beg  that  I  may  have  my  Papers 
for  my  Vindication 


Mr  Recorder.  That  mull  not  be  now,  till  you 
have  put  your  felf  upon  your  Trial. 

Kidd.  That  muft  juftihe  me- 

Mr  Recorder.  You  may  plead  it  then,  if  the 
Court  fee  Caufe. 

Kidd.  My  Juftification  depends  on  them. 

Mr  Recorder.  Mr  Kidd,  I  muft  tell  you,  if  you 
will  not  plead,  you  muft  have  Judgment  againfi 
you,  as  ["landing  mute. 

Kidd.  I  cannot  plead  till  I  have  thefe  Papers ; 
and  I  have  not  my  Witnefl'es  here. 

Mr  Recorder.  You  do  not  know  your  own  In- 
tereft  ;  if  you  will  not  plead,  you  muft  have 
Judgment  againft  you. 

Kidd.  If  I  plead,  I  fliall  be  accefTary  to  my 
own  Death,  till  I  have  Perfons  to  plead  for  me. 

"Mr  Recorder.  You  are  acceftary  to  }  our  own 
Death,  if  you  do  not  plead.  We  cannot  enter 
into  the  Evidence,   unlefs  you  plead. 

Cl.  of  Arr.  Are  you  guilty  or  not  guilty  ? 

Mr  Recorder.  He  does  not  underftandthe  Law, 
you  muft  read  the  Statute  to  him. 

Cl-  of  Arr.  Mr  Kidd,  are  you  guilty  of  this  Pi- 
racy, or  not  guilty  ? 

Kidd.  If  you  will  give  me  a  little  Time  to  find 
my  Papers,  I  will  plead. 

Cl.  of  Arr.  There  is  no  Reafon  to  give  you 
Time;  will  you  plead  or  not? 

Mr  Coniers.  Be  pleafed  to  acquaint  him  with 
the  Danger  he  ftands  in  by  not  pleading.     What 


Cl.    of   Arr.     Nicholoi  Churchill,    hold   up   thy     ever  he  fays,  nothing  can  avail  him  till  he  pleads 

Mr  Recorder.  He  has  been  told  fo,  but  docs 
not  believe  us. 

Mr  Cniers.  If  there  be  any  Reafon  to  put  off 
his  Trial,  it  muft  be  made  appear  after  lilue  is 
joined. 

Mr  Recorder.  If  you  fay  guilty,  there  is  an  End 
of  it ;  but  if  you  fay  not  guilty,  the  Court  caa 
examine  into  the  Fafi. 

officer.  He  fays  he  will  plead. 

Cl  of  Arr.  IV.  Kidd,  art  thou  guilty  or  not 
guilty. 

Kidd.  Not  guilty, 

Cl  of 


Hand, 

Churchill.  My  Lord,  I  defire  T  may  have  the 
Benefit  of  the  Proclamation  ;  I  came  in  upon 
the  King's  Proclamation. 

Mr  Recorder.  If  you  do  not  plead,  the  Court 
muft  pafs  Judgment  upon  you.  You  can  have 
no  Benefit  in  what  you  fay,  till  you  have  pleaded. 
If  you  were  indii5ted  for  Felony,  and  you  will 
not  plead,  the  Law  takes  it  in  Nature  of  a  Con- 
feiTion,  and  Judgment  muft  pais,  as  if  you  were 
proved  guilty. 

Cl.  of  Arr.  Nicholas  Chtmhilli  hold  up  thy  Hand, 
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Cl.  of  Arr.  How  wilt  thou  be  tried  ? 

Kidd.  By  God  and  my  Country. 

Cl  of  Arr-  God  fend  thee  a  good  Deli\  erance. 
(And  fo  of  all  the  refi  ) 

Kidd-  My  Lord,  I  beg  I  may  have  my  Trial 
put  off  for  three  or  four  Days,  till  I  have  got 
my  Papers. 

Mr  Recorder.  The  Judges  will  be  here  by  and  by, 
and  you  may  move  the  Court  then  ;  we  are  only 
to  prepar-e  for  your  Trial.  We  do  not  deny  your 
Motion  ;  but  when  the  Court  is  full,  they  will 
conlider  of  the  Reafons  you  have  to  offer. 

Tljen  William  Kidd  was  tried  upon  the  IndiEiment 
Jot  Murder. 

Cl.  of  Arr.  IV.  Kidd,  Hold  up  thy  Hand,  Thou 
fiandeft  indifted  by  the  Name  of  IVilliam  Kidd, 
late  of  London,  Mariner,  &c. 

Thefirfl:  Indiament  for  MURDER. 

TH  E  yurors  for  our   Soveraign  Lord  the  King, 
do,   upon    their  Oath,  prefent,  "that  William 
Kidd,  late  of  London,    Mariner,   not  having  the 
Fear  of  God  tefore  his  Eyes,    but  being  mtved  and 
feduced  by  the  Infligation  of  the  Devil,  the  ^oth  Day 
of  Odober,  in  'the  Ninth  Tear  of  the  Reign   cf  our 
Soveraign  Lord,  William  the  7'hird,  by  the  Grace  of 
God,  o/England,  Scotland,  France,  and  Ireland, 
King,  Defender  of  the  Faith,  &c.  by  Force  and  Arms , 
&c.  upon  the  High  Sea,  near  the  Coafi  of  Ma.[a.bar,  in 
the  EaftTndies,  and  within    the  Jurifdiflion  of  the 
Admiralty  of  England,  in  a  certain  Ship    called  the 
Adventure-Galley,  (whereof  he  the  faid  William 
Kidd,  then  was  Commander  ;  )  then  and  there  being, 
feknioufly,  voluntarily,  and  of  his  Malice  aforethought, 
then  and  there  did  make  an  Affauh,  in  and  upon  one 
William  Moore,  in  the  Peace  of  God,  and  of  our  faid 
Soveraign  Lord  the  King,  to  wit,  then  and  there  being, 
and  to  the  Ship  aforefaid,  calld  the  Adventure-Gal- 
ley, then  and  there  belonging  ;   and  that  the  aforefaid 
VVilliam  Kidd,  with  a  certain  M^eoden  Bucket,  bound 
VJith  Iron  Hocps,  of  the  Value  of  Eight  Pence,  winch 
he  the  faid  VJiWi^m  Kidd,  then  and  there  had  and  held 
in  his  right  Hand,  did  violently,  felonioufly,  voluntari- 
ly, and  of  his  Malice  afore-thought,  beat  and  fir  ike  the 
aforefaid  William  Moore,  in  and  upon  the  right  Part 
efthe  Head  of  him  the  faid  William  Moore,  a  little 
above  the  right  Ear  of  the  faid  William  Moore, 
then  and  there  upon  the  High  Sea,  in  the  Ship  aforefaid, 
and  within  the  furifdiBion  of  the  Admiralty  of  Eng- 
land aforefaid,  giving  to  the  faid  William  Moore, 
then  and  there  with  the  Bucket  aforefaid,  in  and  upon 
the  aforefaid  right  Part  of  the  He.ad  of  him  the  faid 
William  Moore,  a  little  above  the  right  Ear  of  the 
faid  William  Moore,    one  tnortal  Bruife,   of  which 
mortal  Bruife  the  aforefaid  William  Moore,  from 
the  faid  30th  Day  of  October,  in  the  ninth  Tear  afore- 
faid, until    the   One  and  'Thirtieth  Day  of  the  faid 
Month  of  OiSober,  in  the  Tear  aforefaid,  upon  the 
High  Sea  aforefaid,    in  the  Ship  aforefaid,  and  with- 
in the  Jurifdiclion  of  the  Admiralty  of  England  afore- 
faid, did   languifl},   and  languifljing  did  live  ;   upon 
which  One  and  "Thirtieth  Day  of  Odtober,  in  the  ninth 
Tear  aforefaid,    the  aforefaid  William   Moore  upon 
the  High  Sea  aforefaid,    near   the  aforefaid  Coafl  of 
Malabar,   in  the  Eaft  Indies  aforefaid,  in  the  Ship 
aforefaid,  called  the  Adventure-Galley,  and  within 
the  furifdiSlion  of  the  Admiralty  of  England  afore- 
faid, did  die  ;  and  fo  the  Jurors  aforefaid,  upon  their 
Oath  aforefaid^  do  fay,  'That  the  aforefaid  William 
Vol.  V. 


Kidd,  felonioufly,  voluntarily,  and  of  his  Malice  afu,e- 
thought,  did  kill  and  murder  the  aforefaid  Wiliiami 
Moore,  upon  the  High  Sea  afonfiid,  and  within  the 
Jurifdiclion  of  the  Ad7?iiralty  of  England  aforefaid, 
in  mariner  and  form  aforefaid,  again jl  tie  Peace  of 
our  faid  Soveraign  Lo;d  the  King,  his  Crou'«  and 
Dignity,    &c. 

How  fay'ft  thou,  IJ'ilHam  Kidd,  art  thou  guitv 
of  this  Murder,  whereof  thou  ftandell  IndiacJ, 
or  not  guilty  ? 

Kidd.  Not  guilty. 

Cl.  of  Arr.  How  wilt  thou  be  tried  ? 

Kidd.  By  God  and  my  Country. 

Cl.  of  Arr.  God  fend  thee  a  good  Deliverance. 
Nicholas  Churchill,  James  Howe,  Robert  La?nley, 
WtUiam  Jenkins,  Gabriel  Loff,  Hugh  Pat  rot,  Richard 
Barlicorn,  Abel  Owens,  Darl)  Muliitis,  hold  up 
your  Hands.  You  the  Prifoners  at  the  B.ir,  thofe 
Men  that  you  (hall  hear  called,  and  peribnally  ap- 
pear, are  to  pais  between  our  Soveraign  Lord  the 
King,  and  you,  upon  Trial  of  your  leveral  Lives 
and  Deaths  :  If  therefore  you,  or  any  of  you,  will 
challenge  them,  or  any  ot  them;  your  1  imeis  ro 
fpeak  to  them  as  they  come  to  the  Book  to  be 
fworn,  and  before  they  be  fworn. 

Kidd.  My  Lord,  I  deli  re  Council  may  be  af- 
figned  me. 

Mr  Recorder.  Capt  Kidd,  I  told  you  it  would 
beyour  Time,  when  the  Jury  was  called,  to  offer 
what  you  had  to  ofter  ;  therefore  if  you  have  any 
Thing  now  to  fay  to  the  Court,  \'ou  had  belt 
fay  it. 

Ktdd.  I  beg  I  may  have  Council,  Dr  OUifJ}j 
and  Mr  Lenimon,  that  they  may  be  heard  on  my 
behalf. 

Mr  J.  Powel.  If  he  defires  it,  you  may  be 
Council  for  him,  provided  there  be  any  Matter 
of  Law  that  he  has  to  plead  ;  otherwife  he  muft 
be  tried. 

Dr  Oldifl}.  My  Lord,  he  moves  that  his  Trial 
for  Piracy  may  be  put  off  for  feveral  Reafons ; 
one  is,  there  is  one  Davis,  that  is  a  neceflary 
Witnefs  for  him  ;  he  was  taken  a  Paffengcr  into 
the  Ship,  and  therefore  could  not  be  concern- 
ed in  any  Piracy  :  Now  this  Davis  ftands  In- 
difted,  fo  that  he  is  deprived  of  this  Perfon,  who 
is  a  neceflary  Witnefs  for  him  in  this  Cafe. 

Mr  Coi'iers.  He  is  not  Indided  yet  i  he  may  call 
him  if  he  thinks  fit. 

Mr  J.  Powell.  If  he  be  Indided,  yet  he  may  be 
a  Witnefs. 

Dr  OldifJ}.  My  Lord,  we  defire  he  may  be  here. 

Mr  J.  'Powell.  Where  is  he  ? 

Cl.  of  Arr.  He  is  in  Newgate. 

Mr  J-  Powell.  Let  him  be  fent  for. 

Dr  Oldifl).  My  Lord,  it  is  very  fit  his  Trial 
fhouldbe  delay 'd  for  fome  time,  becaufe  he  wants 
fome  Papers  very  ncceffary  for  his  Defence.  It's 
very  true,  he  is  charged  \Aith  Piracies  in  feveral 
Ships ;  but  they  had  French  Paffes  when  the  Sei- 
zure was  made.  Now  if  there  were  French  Paffes 
it  was  a  lawful  Seizure. 

Mr  J.  Powell.  Have  you  thofe  Paffes .' 

Kidd.  They  were  taken  from  me  by  my  Lord 
BeUamont,  and  thefe  Paffes  would  be  my  Defence. 

Dr  Oxenden.  Had  you  any  other  Paffes  when 
you  took  the  Armenian  Ship  ? 

Dr  Oldifh.  If  thofe  Ships  that  he  took  had 
French  Paffes,  there  was  juft  Caufe  of  Seizure, 
and  it  will  excufe  him  from  Piracy. 

P  p  Kidd^ 
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Kidd  Tlie  PaiTos  were  feized  by  my  Lord  Bella- 
?mnt,   that  we  will  prove  as  clear  as  the  Day. 

Mr  Lemmon-  My  Lord,  I  defire  one  Word  as  to 
this  Circumdance  ;  he  was  doing  his  King  and 
Country  Service,  inflead  ot  being  a  Pirate:  For 
in  this  very  Ship  there  was  a  French  Pafs,  and  it 
was  fhewn  to  Mr  Davis,  and  carried  to  my  Lord 
Bel/at7iont,  and  he  made  a  Seizure  of  it.  And  there 
was  a  Letter  writ  to  teftiHe  it,  which  was  pro- 
duced before  the  Parliament  ;  and  that  Letter 
has  been  transmitted  from  Hand  to  Hand,  fo 
that  vve  cannot  at  prefent  come  by  it.  There 
are  feveral  other  Papers  and  Letters  that  we  can- 
not get ;  and  therefore  we  defire  the  Trial  may 
be  put  off  till  we  can  procure  them. 

L.  C.  B.  ITard.  Where  are  they. 

Mr  Lemmon.  We  cannot  yet  tell  whether  they 
are  in  the  Admiralty  Office,  or  whether  Mr  Jo- 
drell  hath  them. 

Mr  7-  Povjell  Let  us  fee  on  what  you  go.  Yoa 
talk  of  French  Pafles  you  fhould  have  been  pre- 
pared to  make  Affidavit  of  it.  What  Ship  was 
that  which  had  the  French  Pafles  ? 

Mr  Lemmon.  The  fame  we  were  in,  the  fame 
he  is  In di died  for. 

Mr  j'.  Pov^ell.  Make  out  this,  Mr  Lemmon  f 

Mr  Lemmon.  My  Lord,  we  defire  Mr  Dmis 
may  be  fent  for,  he  will  prove  it. 

L.  C.  B.  If'ard.  Send  for  Ed-jjard  Davis. 

Mr  FfiH.  My  Lord,  will  you  have  him  brought 
into  Court  ? 

L.  C.  B.  M^ard.  Yes. 

Mr  Soil  Gen.  They  have  had  a  Fortnight's 
Notice  to  prepare  for  the  Trial. 

Dr  0/i7//7;.  We  petitioned  for  Money,  and  the 
Court  ordered  fifty  Pounds ;  but  the  Perfon  that 


The  Jury  Sworn,  were. 


Nathaniel  Long, 
Jo.  Ewers, 
Jo.  Child, 
Ed.  Reeves, 
T'ho   Cliirk, 
Nath.  Green, 


Henry  Sherhrock, 
Henry  Dry, 
Richard  Greenaway^ 
Jn.  Sher brook, 
1^1)0.  Emms, 
Rog.  Mutt. 


After  Proclamation  made  (as  iifual)   the  Court  prO" 
ceeded  to  the  "Trial,  as  jol/uius. 

CI.  of  Arr.  W.  Kidd.  hold  up  thy  Hand,  (zvhich 
he  did.)  You  Gentlemen  of  the  Jury,  look  upon 
the  Prifoner  and  hearken  to  his  Caule.  He  Hands 
Indiifted  by  the  Name  of  William  Kidd,  &c.  as  be- 
fore in  the  Lidiftment.  Upon  tliis  Lididment 
he  has  been  arraigned,  and  thereunto  has  plead- 
ed, Not  Guilty,  and  for  his  Trial  has  put  himfelf 
on  God  and  his  Countrv,  which  Countrv  vouare. 
Your  Charge  is  to  enquire,  Whether  he  be  guilty 
of  the  Murder  whereof  he  ftands  Indicted,  in 
Manner  and  Form  as  he  fiands  Indifted,  or  Not 
Guilty,  &c. 

Mr  Knap.  My  Lord,  and  you  Genticmea  of  the 
Jury. 

'rhis  is  an  Indidment  of  Murder.  The  In- 
dictment fets  forth,  That  William  Kidd,  on  the 
30th  0/  Oftober,  on  the  high  Sea,  on  the  CoaJI  of  Ma. 
labar,  did  ajfaiilt  one  William  Moore,  on  Board  a 
Ship  called  the  Adventure,  -whereof  William  Kidd 
vjas  Captain,  flnick  him  with  a  wooden  Bucket,  hooped 
with  Iron,  on  the  Side  of  the  Head,  near  the  right  Ear^ 
and  that  of  this  Bruife  he  died  the  next  Day,  and  fo 
that  he  has  mtirdered  the  fame  Perfon.  To  this  In- 
diftment   he  pleaded  not  Guilty;    if  we  prove 


received  it  went  away,  and  we  had  none  till  laft     him  Guilty,  you  muft  find  him  fo 


Night 

Dr  Oxenden.  I  ordered  that  the  Money  might 
be  paid  into  his  own  Hands,  that  he  might  be 
fure  to  have  it. 

Mr  Crawley,  Regifler,  declar'd.  That  he  paid 
the  fifty  Pounds  into  his  own  Hands  on  Tuefiay 
Morning. 

L.  C.  B.  H'ard.  You  ought  to  make  it  out,  that 
there  is  a  reafonable  Caufe  to  put  off  the  Trial, 
or  elfe  it  cannot  be  allowed. 

Mr  Leinmon.  My  Lord,  we  will  be  ready  to 
morrow  Morning. 

L.  C.  B.  IVard.  Tliey  ought  to  have  had  due 
Notice  ;  what  Notice  have  they  had  ? 


Mr  Soil.  Gen.  Mv  Lord,  and  Gentlemen  of  the 
Jury,  we  will  prove  this  as  particularly  as  can  be, 
that  IVtlliam  Kidd  was  Captain  of  the  Ship,  and 
that  U^illiam  Moore  was  under  him  in  the  Ship,  and 
that  without  any  Provocation  he  gave  him  this 
Blow,  whereof  he  died. 

Mr  Corners.  My  Lord,  It  will  appear  to  be  a  moft 
barbarous  Fact,  tomurder  a  Man  in  this  Manner ; 
for  the  Man  gave  him  no  Manner  of  Provocation. 
'i  his  IViUiam  Moore  was  a  Gunner  in  the  Ship,  and 
this  TVilliam  Kidd  abules  him,  and  calls  him  Loujte 
Dig ;  and  upon  a  civil  Anfwer  he  takes  this  Bucket, 
and  knocks  him  on  the  Head,  whereof  he  died  the 
next  Day.     Call  Jofeph  Palmer,  and  Robert  Bradin- 


Mr  Soli  Gen.  A  Fortnight's  Notice,  this  Day     l''^»h  ('^ho  appear  d  and  xuere  fiuorn.)  Jofeph  Palmer, 

give  my  Lord  and  the  Jury  an  Account  of  what 
\ou  faw  done  by  IFilUam  Kidd,  on  the  Coail  of 
Malabar,  as  to  William  Moore  his  Gunner. 

Jojeph  Pahner.  About  a  Fortnight  betore  this 
Accident  fell  out,  Capt.  Kidd  met  with  a  Ship  on 
that  Coaft,  that  was  called  the  Loyal  Captain.  And 
about  a  Fortnight  after  this,  the  Gunner  was 
grinding  a  Chillel  aboard  the  Adventure,  on  the 
high  Sea  near  the  Coaft  of  Alalabar,  in  the  £«/:- 
Indies. 

MvConiers.  What  was  the  Gunner's  Name? 
Jofeph  Pahner.  William  Moore:  And  Capt.  Kidd 
came  and  walked  on  the  Deck,  and  walks  by  this 
Moore:  and  when  he  came  to  him,  fays,  Which  ivay 


Fortnight 

Dr  Oldif?.  My  Lord,  he  fliould  have  had  his 
Money  delivered  to  him. 

Kidd.  I  had  no  Money  nor  Friends  to  prepare 
for  my  Trial  till  laft  Night. 

L.  C.  B.  IT^'urd.  Why  did  you  not  fignifie  fo 
much  to  the  King's  Officers? 

Mr  Soli  Gen.  My  Lord,  this  we  will  do,  let  Da- 
w  be  brought  into  Court  ;  and  if  that  be  a  juft 
Excufe,  we  are  contented.  In  the  mean  time, 
let  him  be  tried  for  the  Murder,  wherein  there  is 
no  pretence  of  want  of  Witnefl'es  or  Papers. 

officer.  Davis  is  here,  my  Lord- 

a.  of  Arr.  Set  all  afide  but  Capt.  Kidd.  Wil 


ham  Kidd,  You  are  now  to  be  tried  on  the  Bill  of  could  you  have  put  me  in  a  Way  to  take  this  ^hip,and 

Murder,  the  Jury  is  going  to  be  fworn  ;   if  you  been  clear  ;   Sir,   fays  William  Moore,  I  never  [poke 

have  any  Caui'c  of  Exception,   you  may  ipeak  to  fuch  a  Word,  nor  ever  thought  fuch  a  Thing,    Upon 

them  as  they  come  to  the  Book.  which  Capt.  Kidd  called  him  a  Loujie  Dog.     And 

Will.  Kidd.  I  fhall  challenge   none,  I  know  (^ys  William  Moore,  If  I  am  a  Loiifie  Dog,  you  have 

nothing  to  the  contrary  but  they  are  honefl  Men.  made  ?»£  fo ;  you  have  brought  me  to  Ruin,  and  many 


more. 


for  Murder  and  Piracy. 


mtn-e.  Upon  his  faying  this,  %s  Captain  Kidd, 
Have  I  ruin  d  you,  ye  bug?  and  took  aBuclcet  bound 
s\):h  Iron  Hoops,  and  flruck  him  on  the  right 
Side  of  the  Head,  of  which  he  died  the  next  D.iy. 
Mr  Cvxper.  What  was  the  Gunner  doing  at 
that  Time,  when  he  gave  him  that  Blow.'' 

Jcfeph  Palmer.  He  was  grinding  a  Chiflel  at 
the  Time  that  he  ftruck  him. 

Mr  Co'xper.  Did  he  give  him  the  Blow  imme- 
diately after  he  gave  him  that  Anfwer  ^ 

Jojepb  Palmer.  He  walk'd  two  or  three  times 
backward  and  forv.ard  upon  the  Deck  before  he 
{truck  the  Blow, 

Mr  ].T'nYton.    What  did  Captain  Kidd  fay  firfl;  ? 

yofeph  Palmer.  IVhich  'djay  could  you  have  put  77ie 
in  a  IVay  of  taking  this  Ship,  and  been  clear  ?  Says 
the  Gunner,  I ktver  faiJ  fo,  mr  thought  any  fuch 
'Thing. 

Mr  Cowper.  Hark  you,  Friend,  expbin  that 
Matter. 

Mr  Baron  HatfeU.  What  was  the  Occafion 
of  thofe  \^'ords  ? 

Palmer.    It  was  concerning  this  Ship. 

L.  C.B.  JVard.  What  Ship  was  it  }  Name 
the  Ship. 

Palmer.  It  was  the  Lo)al Captain.  Captain  Kidd 
(aid  to  William  Moore,  M^hich  -may  could  you  have  put 
?He  in  the  TVay  to  have  taken  this  Ship,  and  been  clear  ? 
Says  IViUiam  Moore,  1  never  f aid  fuch  a  Thing,  nur 
thought  it.      Upon  that  he  call'd  him  Loufy  Dog- 

L.  C.  B.  Ward.    Was  that  Ship  taken  } 

Palmer.    No,  fhewas  gone. 

Mr  Coniers.  You  fay  he  call'd  him  Loufy  Dog  ? 

Palmer.     Yes. 

Mr  Coniers.  What  did  IVilliam  Moore  fay  to 
him  then  ? 

Palmer.  He  faid,  I j  I  am  a  Lot fy  Dog,  you  have 
brought  me  to  it  ;  yvu  have  ruind  me  and  many  more. 
Upon  this,  fays  Captain  Kidd,  Have  I  brought  yvu 
to  Ruin,  you  Dog  ?  Repeating  it  two  or  three 
times  over,  and  took  a  turn  or  two  upon  the 
Deck,  and  then  takes  up  the  Bucket,  and  llrikes 
him  on  the  Head. 

Mr  Ccwper.  You  fi_\-  he  made  a  turn  or  two 
on  the  Deck,  and  then  ftruck  him. 

Palmer.     Yes. 

Mr  Coniers.  Tell  my  Lord  whatpafs'd  next  af- 
ter the  Blow. 

Palmer.  He  was  letdown  the  Gun-room, and 
the  Gunner  faid,  Farervel,  farewel.  Captain  Kidd 
has  given  fne  ?ny  laft.  And  Captain  Kidd  flood  on 
the  Deck,  and  faid,  Tiu're  a  Villain. 

Mr  Covcper.  How  near  was  Captain  Kidd  to 
him  when  he  faid  he  had  given  him  his  laft  ? 

Palmer.    He  was  near  him. 

Mr  Coivper.  Was  he  within  hearing  of  w'hat 
Aloore  faid  ? 

Palmer.   Yes, he  W'as  within  feven  or  eight  foot. 

Mr>S'('//  Gen.  Did  you  apprehend  that  he  died 
of  that  Blow  ? 

Palmer.  He  was  in  perfeft  Health  before  that. 

Islv  Sill. Gen.  What  did  theSurgeon  think  of  it? 

Palmer.   The  Surgeon  is  here. 

"MvSoU.Gen.  Did  you  fee  him  afterwards  •* 

Palmer.  No,  I  did  not  fee  him  after  till  he  was 
dead. 

Mr  Co-jcper.  How  did  the  Wound  appear  when 
you  faw  hira  ? 

Palmer.  After  he  was  dead,  the  Surgeon  was 
call'd  to  open  his  Head,  and  Captain  Kidd  faid, 
Tqu  are  damnd  buRe  luithuut  Orders. 

Vol.  V. 


Mr  Cozipsr.  Tho' we  ask  you  Queftions,  you 
mufi:  turn  your  Face  there,  towards  the  Jury. 
Give  the  Jury  an  Account  of  what  you  faw. 

Palmer.  1  felt  on  his  Head,  and  I  felt  fome- 
thing  give  way,  and  about  the  Wound  there  was 
a  Bruife. 

Mr  Coivper.  "iou  fay  you  faw  him  when  he 
was  carried  01^;  after  the  Blow  ;  How  did  his 
Head  appear  tlien  ?  Was  he  bloody  ? 

Palmer.  1  here  was  not  much  Blood  came  from 
him. 

L.  C.  B.  JT'ard.  Was  you  by  %vhen  thefe  Words 
were  Ipoken  ? 

Palme;:    Yes,  my  Lord. 

L.  C.  B.  U^ard.  Did  you  fee  the  Prifoner  give 
the  Blow  with  the  Bucket  upon  thofe  Words'" 

Palmer    Yes,  my  Lord. 

L.  C.  B.  Ward  How  long  was  it  before  he 
wen:  down  the  Deck  ^ 

Palmer    Prel'cntly. 

L.C  B.Ward.  Did  he  complain  of  the  Wound? 

Palmer.  He  (aid,  Fareivel,  Jarevjcl,  CaptamKidd 
has  given  me  my  la/}. 

L.C.  B.  fVatd.  Was  thisMuore  in  a  good  Condi- 
tion of  Health  before  this  Blow  was  given  nim  ? 

Palmer.    Yes,  my  Lord. 

L.  C  B  IVard.  And  afterwards  he  complain'd? 

Palmer.  Yes,  my  Lord. 

h.C.B.lFard.  W'hcn  he  was  dead,  what 
Marks  were  on  his  Head  ? 

Palmer.  On  the  right  Side  of  his  Head,  on  this 
Place  (pointing  to  his  own  Head)  it  was  bruis'd  a 
confiderable  breadth  ;  and  in  one  Place  I  could 
feel  the  Scull  give  way. 

Mr  Cozcper.  How  long  after  the  Blow  did  he  die? 

Pa'mer.    The  next  Day  following. 

Mr  Cu-ivper.  And  you  fay  you  faw  him  dead  then? 

Palmer.   Yes,  Sir. 

L.  C.  B.  Ward.  Captain  Kidd,  if  you  will  ask 
him  any  Qiieftions,  you  may. 

Kidd.  M]  Lrrd,  I  would  ask  this  Man  what 
this  Moore  was  d^ing  when  this  thing  happen'd. 

L.  C.  B  Ward.  Mr  Palmer,  you  hear  what  he 
fays  ;  WHiat  was  More  doing  .<" 

Pal-ner.  He  was  grinding  aChiflel. 

Kidd.  What  V  as  the  Occafion  that  I  flruck  him  ? 

Palmer.  I'he  Words  that  I  told  you  before. 

Kidd   Was  there  no  other  Ship  ? 

Palmer,  Yes. 

Kidd.  What  was  that  Ship  ? 

Palmer.  A  Dutch  Ship. 

Kidd   What  were  you  doing  with  the  Ship  ? 

Palmer.  She  was  becalm'd. 

Kidd.  This  Ship  was  a  League  from  us,  and 
fome  of  the  Men  would  have  taken  her,  and  I 
would  not  confent  to  it,  and  this  Moore  faid  I  al- 
vays  hinder'd  them  makmg  their  Fortunes: 
Was  not  that  the  Reafon  I  ftruck  him  ?  Was 
there  a  Mutiny  on  board  ? 

Palmer.  No  ;  \ou  chaced  this  Dutch?nan,  and  in 
the  way  took  a  Malabar  Boav,  and  chaced  this  Ship 
all  the  whole  Night ;  and  they  fliew'd  their  Co- 
lours, and  you  put  up  your  Colours. 

Kidd.  This  is  nothing  to  the  Point ;  Was 
there  no  Mutiny  aboard  ? 

Palmer.  There  was  no  Mutiny,  all  was  quiet. 

Kidd.  Was  there  not  a  Mutiny,  becaufe  they 
would  go  and  take  that  Dutchman  i 

Palmer.  No,  none  at  all- 
Mr  CuKmJ.    Ca-W  Robert  Bradinham. 

Jury.  What  was  the  Caufe  that  he  ftruck  him  > 
Pp  3  Palmer. 
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Palmer.  A  fortnight  before  tliis  -v\as  done,  we 
met  with  this  Loyal  Captain,  of  v  hichCapt. //.-^i- 
was  Commander,  and  he  came  on  board  Captain 
Kidd's  Sliip,  and  Captain  Kidd  \sent  on  board  his, 
and  then  Captain  A'/iW  let  this  Ship  go.  About  a 
fortnight  after  this, the  Gunner  was  grinding  his 
Chiffel  on  the  Deck,  and  Captain  Kidd  laid  to 
him,  Which  ivay  could  you  have  put  vie  in  a  Way  to 
take  this  Ship,  and  l/een  clear?  To  which  he  re- 
ply'd,  /  never f aid  f.'tih  a  'Thing,  nor  thought  oj  fuch  a 
'Thing.  Whereupon  Captain  Kidd  call'd  the  Gunner 
Lou fy  Dog;  and  fays  Mcore,  If  I  am  a  Loufy  Dog, 
•von  have  made  me  fo  ;  you  have  brougl.n  me  to  Ruin, 
and  a  great  man}  more.  And  fays  Captain  Kidd, 
Hiive  I  brought  you  to  Ruin,  you  Dng  ?  and  alter 
llruck  him  with  the  Bucket.  Thefe  were  ail 
the  Words  that  pafs'd. 

Mr  J.  Pvzi'ell.  Was  Captain  Kidd  aboard  that 
Ship? 

Palmer.  Ycs,and  Captain  Hoar'wa.s  aboard  him. 
Mr}.  Poi^ell.  Was  there  any  body  nigh  at  that 
Time  ? 

Palmer.  Yes  ;  there  were  eight  or  nine  Men, 
that  had  Mufquets  and  other  Arms,  and  they 
were  for  taking  the  Ship,  and  Captain  Kidd  was 
againd  it,  and  fo  it  was  not  done. 
"  Kidd.  My  Lord, I  was  in  the  Cabin, and  heard 
a  Noife,  and  came  out ;  and  Wlliam  Mme  faid, 
2'ou  ruin  Hi,  becanfeyou  zvill  not  confent  to  take  Captain 
Hoar'i  Ship.  Says  a  Dutehnan,  I  ivill  put  Captain 
Kidd  in  a  li^ay  to  take  this  Ship,  and  co?!ie  ojf  fairly. 

L.  C.  B.  M'^ard.  You  may  ask  him  any  Qiiefti- 
ons  you  have  a  Mind  to,  but  you  muft  refer\e 
what  you  have  to  fay  for  your  feif  till  you  come 
to  make  your  Detence. 

Mr  Sol/.  Gen.  'b^irWahner,  do  you  know  of  any 
other  Provocation  to  flrike  him  befides  thofe 
Words ' 

Pahner.  I  know  of  no  other  Provocation. 
MrCoM/t«     Set  up  Robert  Eradinham    (nho  ap- 
pcny'd.)     Mr  Bradiaham,  in  what  Office  was  you 
in  the  Siiip  .'' 

Bradinham.  I  was  Surgeon  of  the  Ship. 
MvConiers.    Of  what  Ship  } 
Bradinham.  1'he  Adventure  Galley,  v^')\GKoiC^^- 
tain  Kidd  was  Mailer- 

Mr  Coniers.  Was  you  there  when  the  Blow 
was  given  ? 

Bradinham.    No. 

Mr  Coniers.  Was  you  fent  for  when  Captain 
Kidd  had  given  the  Gunner  the  Wound  upon  the 
Head  ? 

Bradinha/n.  I  was  fent  for  to  his  AlTifiiance  af- 
ter he  was  wounded,  and  I  came  to  him,  and 
ask'd  him  how  he  did ;  he  faid,  He  -wcu  a  dead 
Man,  Captain  Kidd  had  given  him  his  lajl  Blozv. 
And  I  was  by  the  Gun-room,  and  Captain  Kidd 
was  walking  there,  and  I  heard  Aloore  fay,  Fare- 
luely  fare-ecel;  Captain  Kidd  has  given  me  my  lafl 
Blow  ;  and  Captain  Kidd,\\hen  he  heard  it,  faid, 
J^amn  him,  he  is  a  Villain. 

Mr  Coniers.  Did  you  hear  him  fay  fo  ? 
Bradinham.    I  did  hear  it. 
Mr  Cozvper.   Was  it   in  a  way  of  Anfwer  to 
^hat  he  faid  ? 
Bradinham.     Yes. 

ISdrCoiiipsr.  How  long  did  he  live  after  the  Blow? 
Bradinhatn.  He  died  the  next  Day.  The  Wound 
was  but  fmall,  the  Scull  was  fraftur'd- 

Mr  Coiuper.   Do  you  believe  he  died  of  the 
Wound  > 


Bradinham.     \  es. 

IshCowper.  Had  you  any  Difcourfe  w  ith  Gip- 
tain  Kidd  after  this,  about  this  Mail's  Death  ? 

Bradinham.  Some  'I'ime  atter  this,  about  two 
Mouths,  by  the  CovA  of  Milabr.r,  Captain  Kidd 
laid,  I  do  not  carefo  much  fur  the  Death  cf?ny  Gunner 
as  for  other  Pafjages  of  my  Voyage;  for  I  hai-e  good 
Friends  in  England,  thafuill  bring  me  cfjor  that. 

L.C.  B.  Jf'ard.  Mr  Kidd,  will  you  ask  him  any 
Queftions  ? 

Kidi!.  I  ask  him,  Whether  he  knew  of  any  Dif- 
ference between  this  Gunner  and  me  before  this 
happened  ? 

Bradinham.  I  knew  of  no  Diflercnce  between 
them  at  all. 

}vlr  Soil  Gen,  Mr  Kidd,  Have  you  any  Thing 
more  to  ask  hun  ? 
Kidd.     No. 

Mr  Coniers.    Then  we  have  done  for  the  King. 
L.  C.  B.  ll'ard.  Then  you  may  make  your  De- 
fence ;  you  are  charg'd  with  Murder,  and  vou 
have  heard   the  Evidence   that  has  been   given. 
What  have  you  to  fay  for  your  felf  ? 

Kidd.  I  have  Evidence  to  prove  it  is  no  fuch 
thing,    it  they  may  be  admitted  to  come  hither. 
My   Lord,  I  will  tell  you  what  the  Cafe  was;  I 
was  coming  up  within  a  League  of  the  Dutchman, 
and  fome  of  my  Men  were  making  a  Mutiny  a- 
bout  taking  her,  and  my  Gunner  told  the  People 
he  could   put  the  Captain  in  a  Way  to  take  the 
Ship,  and  be  fife.     Says  I,  Hm  luill you  do  that  ? 
The  Gunner  anfwer'd,  fVe  iv ill  get  the  Captain  and 
ATen  aboard.  And  what  then  ?  We  ujill  go  aboard  the 
Ship,  and  plunder  her,  and  ii;e  v:iU  have  it  under  their 
Hands  that  Ke  did  not  take  her.    Says  I,  This  is  Ju- 
das like,  I  dare  not  do  fuch  a  Thing.  Says  he,  We  may 
do  it,  'die  are  Beggars  already.     Why,  1'a.ys  I,  7)iay  ue 
take  this  Ship  becaufe  zee  are  Poor?     Upon    that   a 
Mutiny  arofe;  f o  I  took  up    a  Bucket,  and  jull: 
throw'd  it  at  him,  and  faid,  Tou  are  a  Rogue  to  make 
fuch  nAIotion-     This  I  can  prove,  my  Lord. 
L  C.  B.  Ward.    Call  your  Evidence. 
Mr  Covjper.   Mr  Palmer,  was  there  any  Mutiny 
in  the  Ship  when  this  Man  was  kill'd.^ 
Palmer.    There  was  none. 
L.  C.  B.  Ward.    Captain  Kidd,  call  what  Evi- 
dence you  will. 

Kidd.  They  are  Prifoners,  I  defire  they  may 
be  calfd  up. 

L.  C.  B.  JVard.  Whatever  other  Crimes  they 
may  be  guilty  of,  they  may  be  Witnelfesfor  him 
in  this  Cafe. 

Mr  Baron  Hatfell.  Mr  Pahner,  did  he  throw  tlie 
Bucket  at  him,  or  ftrike  him  with  it  ? 

Palmer.  He  held  it  by  the  Strap  in  his  Hand. 
Kidd.  Call  Abel  Owens  (whoappear'd.)  Can  you 
tell  which  Way  this  Bucket  was  thrown  ? 

Mr  J.  Pozvell.  What  was  the  Provocation  for 
throwing  this  Bucket? 

Oivens.    I  was  in  the  Cook-room,  and,  hearing 
fome  Difference  on  the  Deck,  I  came  our,  and  the 
Gunner  was  grinding  a  Chiflel  on  the  Grindifone, 
and  theCaptain  and  he  had  fome  Words,  and  the 
Gunner  faid  to  theCaptain,  Tou  have  bro-.tght  m  to 
Ruin,  and  ive  are  Deflate.     And,  fays  he,   H.ive  I 
brought  you  to  Ruin  ?  J  have  not  brought  you  to  Ruin, 
I  have  not  done  an  ill  Thing  to  ruinjou  ;  you  are  afavj- 
cy  FelloiD  to  give  me  thefe  Words.    And  then  he  took 
up  the  Bucket,  and  did  give  him  the  Blow. 
Kidd.  Was  there  not  a  Mutiny  among  the  Men? 
Oiiens.  Yesjund  the  bigger  pare  was  for  taking 
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*lie  Ship  ;  and  the  Captain  faid,  Ton  that  ixilltake 
ibe  Dutch  man,  yutt  me  tbeflrongefl,  pimwy  do'ck-it 
y.u  pii'uje;  if  you  a/V/  take  her  yon  may  take  /at;  but 
ij  yju  go  fam  abuard,  yen  PmiH  iirjer  come  aboard  a- 
gatii. 

L.  C.  B.  IViiyd.  \\"hcn  was  this  Mutiny  you 
fpeak  otl? 

A'od  Oldens.  When  we  were  at  Sea. 
L,  C.  B.  IJ'ard.  How  long  was  it  before  this 
Man's  Death  ? 

Oii'e?is.  About  a  Month. 

Mr  J.  Puirel.    At   this   Time  when  the  Blow 
vas  given,  did  Alaove  the  Gunner  endeavour  to 
make  any  Mutiny  ? 
Owens.   No. 

Mr  J.  Po-mI.  Was  there  any  Mutity  then  ? 
Ouem.  None  at  all. 

Kidd.  Did  not  he  lay,  he  could  put  me  in  a 
way  to  take  the  Dutchman^    and  be  clear .'' 

Ovcem.  1  know  there  were  ieveral  of  them 
would  have  done  it,  but  you  would  not  give 
Consent  to  it. 

Kidd.  No,  but  this  was  the  Reafon  I  threw 
the  Buckr  t  at  him. 

L  C.  B.  IVard.  Captain  Kidd,  he  tells  you 
this  was  a  Month  before  you  firuck  him. 

Jury.  My  Lord,  we  deiire  he  may  be  asked, 
V.  nether  he  did  throw  the  Bucket,  or  ftrike  him 
with  it. 

L.  C  B.  U^Tid.  Anf\\cr  the  Jury  to  that  Que- 
flion. 

Ovjeus.  He  took  it  with  the  Strap,  and  firuck 
him  with  it. 

Kidd.  Did  not  I  throw  it  at  him  ? 
■  Oivens.  No,  I  w  as  near  you  when  you  did  it. 
^    Mr  Cowers.  Did  you  fee  the  Stroke  given  ? 
Owens.  I  did  fee  the  Scroke  given. 
L.  C.  B.  Ward.  Captain  Kidd^  Will  you  call 
any  more  ? 
Kidd.  Yes,  my  Lord.     Call  Richard  Bavlicorn. 
Mr  J.  Powel.  What  Qiteftions  would  \'ou  have 
him  ask'd  ? 

Kidd.  R.  Barlicorn,  what  was  the  Reafon  that 
Blow  was  given  to  the  Gunner  i* 

Barlicorn.  At  firfl  when  you  met  with  the  Ship, 
there  was  a  Mutiny,  and  Two  or  Three  of  the 
Dutchmen  came  aboard  ;  and  feme  faid  fhe  was  a 
rich  Veflel,  and  they  would  take  her  :  And  the 
Captain  faid,  No^  I  will  not  take  her.  And  there 
was  a  Mutiny  in  che  Ship,  and  the  Men  faid.  If 
you  •will  not,  we  vcill.  And  he  faid,  Ij  yoii  have  a 
Mind,  you  may ;  but  thty  that  will  not,  co;ne  a- 
iong  with  me. 

Kidd.  Do  you  think  ll'illiam  Moore  was  one  of 
thofe  that  was  for  taking  her  ? 
Barlicorn.  Yes. 

L.  C.  B.  Ward.  How  long  was  that  before 
Moore  died,  do  you  know  i* 

Barlicorn.  No,  I  did  not  keep  a  Journal. 
L.  C.  B.    Ward.   Was  it  after  Moore  died. 
Barlicorn.  No  Sir,  it  was  before  Moore  died. 
Mr  Coniers.  How  long  before  ? 
Barlicorn.  I  believe  it  was  about  a  Month  or 
Three  Weeks,   I  cannot  tell  which. 

L.  C.  B.  Ward.  You  fiy  there  was  a  Mutiny 
in  the  Ship,  what  was  the  Mutiny  about  't 
Barlicorn.  About  taking  the  Ship. 
L.  C.  B.  Ward.  What  was  the  Ship's  Name  ? 
Barliarn.  The  Loyal  Captain.     And  the  Cap- 
tain faid,  If  they  take  the  Ships  they  Jfmll  never  corns 
aboard  azaln. 
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L.  C.  B.  Wird.  Was  you  by  when  Muore  receiv- 
ed  this  Blow  ? 

Barlicorn.  No,    I  was  hot  by  then. 
Kfdd    Do  }ou  know  of  any  Qiiarrcl  betwectl 
this  Moon  and  I  before  that  Accident? 
BarHcorn.  No,   I  did  not. 
Jvir  J.  Puwel.   Was  there  any   Mutiny   in   the 
Ship  when  this  Afjvre  died? 

Barlicorn.  They  were  talking  of  it- 
Kidd.  Was  there  not  a  Datchrnan  clofe  bv  uSj 
when  this  Blow  was  given  ? 
Barliaru.  \es.  Sir. 

Kidd.  He  was  going  to  malre  another  MutinVj 
and  I  prevented  him. 

Mr  J.  /'(iTff/  Did  Moore  endeavour  to  make 
any  Mutiny  at  that  Time  ? 

Barlicnrn.  I'he  Ship  was  gone  at  that  Time. 
Mr  J.  Powel.    How  long  had  file  been  gone  ? 
Biirli<.orn.  About  a  Week. 
Mr  Bar.  Hatfell  Was  there  any  Mutiny  about 
the  Dutch  Ship  you  law  ? 

Barlicorn.  The  Dutch  Ship  ^  Not  that  I  know 
of  ;  but  there  was  a  Mutiny  aboart  the  Loyal 
Ctiptiiin. 

Kidd.  Do  you  not  know  of  another  Mutiny  ? 
Mr  Bar.  Hatfell.  Do  you  know  of   any  other 
Mutiny  ^ 

Barlicorn.  No. 

Kidd.  At  that  very  time  they  were  going  to 
make  a  }',Iuriny. 

L.  C.  Bar.  IVard.  Will  you  ask  him  any  more 
QiicPuions  ? 

Kidd.  What  Difcourfe  had  I  with  Mme  ac 
that  Time  .? 

Barlicorn.  I  was  aboard  our  Ship,  but  did  not 
fee  the  Blovv  given. 

Kidd.  They  were  faying  they  v/ould  take  her, 
and  he  faid,  he  could  put  me  in  a  way  to  take  her, 
without  coming  to  any  harm. 

L.  C.  B.  IFard.  What  occafion  could  thofe 
Words  be  of  a  Mutiny  ? 

Barlicurn.  There  were  many  of  the  Men 
would  have  gone  with  Arms,  and  t;.hen  that  Ship 
without  the  Captain's  Confent. 

L.  C.  B.  IFard.  At  that  Time  when  this  Mciorg 
was  killed,  was  there  any  Mutiny  ? 
Barliiord.  No. 

L.  C.  B.  Ward.  When  was  it  that  Mcore  faid, 
they  might  have  taken  this  Ship  ? 

Barlicorn.  At  the  fame  Time  when  the  Ship 
was  in  Company  with  us. 

L.  C.  B.  If^did.  That  was  a  Week  or  Fortniphc 
be  tore  .<' 

Barlicorn.  No,  Sir,  the  Loyal  Captain  w\as  with- 
in fight  of  us 

Mr  Bar.  Hatfdl.  What,  (when  Moore  was  kil- 
led .<■ 

Barlicorn.  No,  not  then.  William  Moore  lay 
fick.  a  great  while  before  this  Blow  was  given  ; 
and  the  Doi5i:or  faid,  when  he  villred  himj 
This  Blow  was  not  the  Caufe  of  his  Death. 

L  C.  B.  Jl'ard.  Then  they  mufl  be  confronted. 
Do  you  hear,  Bradinham,  what  he  lays  ?  He 
fays  you  faid.  That  Blow  was  not  the  Caufe 
ot  his  Death.  Did  you  ever  fay  fo  ? 
Bradinham  My  Lord,  I  never  faid  (o. 
L.  C  B.  H'ard.  Did  you  fee  that  young  Man 
there  ? 

Bradinham.   Yes,  he  was  aboard  the  Ship. 
L.  C  B  JVard.  Was    Mcore   fick  before  thae 
Blow  ? 

Efadmham, 
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Bradlnham.  He  was  not  fick  at  all  before. 
Barlicorn.   He  was  fick  fometime  before,  and 
this   Blow   did    but   juft  touch  him ;   and   the 
Doftor  faidj   he  did  not  die  on  the  Occafion  of 
this  Blow. 

Mr  J  Gold-  Did  you  ever  fay  fo,  Mr  Bradinham  < 
Bradinham.   No,   my  Lord. 
MxSoU.  Gen.  You  fay  he  did  but  juft  touch  him, 
vere  you  prefent  when  the  Blow  was  given. 

Barlicorn-  No,  but  I  faw  him  after  he  was  dead, 
and  I  was  by  when  the  Doftor  faid,  he  did  not 
die  of  that  Blow. 

Mr  Cowper.  What  did  he  die  of.? 
Barlicorn.  I  cannot  tell,  he  had  been  fick  before, 
we  had  many  fick  Men  aboard, 

Mr  SoU.  Gen  How  long  did  he  lie  after  this 
Blow,  before  he  died  ? 

Barlicorn.  I  cannot  tell  juftly  how  long  it  was. 
L.  C.  B.  iVard.  How  long  do  you  think?  You 
took  notice  of  the  Blow,  how  long  did  li©  live 
after  that  ? 

Barlicorn-   I  believe  about  a  Week. 
L.  C.  B  M^ard  And  the  two  VVitnefies  fwore  he 
died  the  next  Day. 

Barlicorn  I  cannot  tell  juftly  how  long  he  liv- 
ed afterwarJs. 

Jury.  We  defire  to  know  whether  he  knew 
what  was  the  Occafion  of  this  Blow  ? 

Barlicorn  All  the  Reafon  I  can  give  is,  becaufe 
it  was  thought  he  was  going  to  breed  a  Mutiny 
in  the  VelTel 

L.  C.  B.  iVard,  Did  you  hear  of  that  by  any 
body  ? 

Kidd-  Was  Bradinham  in  the  Mutiny  ?  declare 
that. 

L.  C.  B  IVard.  Mr  Kidd,  why  do  you  ask 
that  Queftion  ? 

Kidd-  I  ask  him  whether  Bradinham  was  not 
in  any  Mutiny  in  the  Ship. 

L.  C.  B,  ^rard.  Why  do  you  ask  that  ? 
barlicorn.  If  any  Thing  was  to  be,  he  was  as 
forward  as  any  one. 

L-  C.  B.  IVard.  You  fay  he  was  as  forward  as 
any,  but  it  does  not  appear  any  one  made  a  Mu- 
tiny at  this  time. 

Barlicron.  I  do  not  know,  Sir, 
L  C.  B.  IVard.  Have  you  any  more  to  call? 
Kidd.   My  Lord,  here  is  another  Witnefs. 
L.  C  B.  IVard.  What  is  your  Name  ? 
Hugh  Parrot.    Hugh  Parrot. 
L.  C  B.  IVard.  Mr  Kidd,  what  do  you  ask  him  ? 
Kidd.  I  ask  you  whether  Bradinham  was  in  a 
Mutiny  in  my  Ship. 

Hugh  Parrot,   I  cannot  fay  whether  he  was  or 


no. 


L-  C.  B.  H^'ard.  Captain  Kidd,  you  are  tried  for 
the  Death  of  this  Aloore,  now  why  do  you  ask 
this  Queflion  ?  what  do  you  infer  from  hence  ? 
You  will  not  infer,  that  if  he  was  a  Mutineer, 
it  was  lawful  for  you  to  kill  Moore. 

Kidd.  Do  you  know  the  Reafon  why  I  ftruck 
Moore  ? 

High  Parrot.  Yes,  becaufe  you  did  not  take  the 
Loyal  Captain,  whereof  Captain  Hoar  was  Com- 
mander. 

L.  C.  B.  M^ard.  Was  that  the  Reafon  he  flruck 
Moore,  becaufe  the  Ship  was  not  taken  ? 

Hugh  Parrot.  I  Shall  tell  you  how  it  happen'd, 
according  to  the  beft  of  my  Knowledge.  My  Com- 
mander fortuned  to  come  up  with  this  Captain 
Hoar's  Ship,  and  feme  were  for  taking  her,  and 
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fome  not  ;  and  afterwards  there  was  a  little  fore 
of  Mutiny,  and  fome  rofe  in  Arms,  the  greatefc 
Part,  and  they  faid  they  would  take  this  Ship, 
and  the  Commander  was  not  for  it ;  and  fo  thty 
refolved  to  go  away  in  the  Boat,  and  take  her. 
Captain  Kidd  faid.  If  you  defert  ray  Ship,  you  /hall 
never  come  aboard  again,  and  I  'xill  force  you  into 
Bombay,  and  I  "will  carry  you  before  fume  of  the 
Council  there  :  Infomuch  as  my  Commander  ftilled 
them  again,  and  they  remained  on  Board.  And 
about  a  Fortnight  afterward  there  pafil-d  fome 
Words  between  this  IVil/iam  Moore,  and  my  Com- 
mander ;  and  then  fays  he,  Captain,  I  could  haiie 
put  you  in  a  IVay  to  have  taken  this  Ship  ,aid  been 
never  the  ivorfe  fur  it.  He  fays.  Would  you  have  me 
take  this  Ship  i  I  cannot  anfwer  it,  they  are  our  Friends, 
and  my  Commander  was  in  a  Paffion  ;  and  with 
that  I  went  oft"  the  Deck,  and  I  underfiood  af- 
terwards the  Blow  was  given,  but  how  I  cannot 
tell. 

Mr  J.  PoTvel.  Captain  Kidd,  have  you  any  more 
to  ask  him,  or  have  you  any  more  WitnelTes  to 
call  ? 

Kidd.  I  could  call  all  of  them  to  teftifie  the 
fame  thing,  but  I  will  not  trouble  you  to  call 
any  more- 

L.  C.  B.  IVard.  Have  you  any  more  to  fay  for 
your  felf .? 

Kidd.  I  have  no  more  to  fay,  but  I  had  all  the 
Provocation  in  the  World  given  me  ;  I  had  no 
defign  to  kill  him,  I  had  no  Malice  or  Spleen  a- 
gainft  him. 

L.  C.  B  IVard.  That  muil  be  left  to  the  Jury 
to  confider  the  Evidence  that  has  been  given ; 
you  make  out  no  fueh  matter. 

Juryman.  My  Lord,  I  defire  the  Petitioner 
may  give  an  Account  whether  be  did  do  any 
Thing  in  order  to  his  Cure. 

L.  C.  B.  Ward.  He  is  to  be  tried  according  to 
Law  ;  the  King's  Evidence  hath  been  heard,  and 
he  has  the  Liberty  to  produce  what  Evidence  he 
can  for  himfelf ;  will  you  put  him  to  produce 
more  Evidence  than  he  can  ?  If  he  has  any  more 
to  fay,  it  will  be  his  Intereft  to  fay  what  he  can, 
the  Court  is  willing  to  hear  him  as  long  as  he 
hath  any  Thing  to  offer  for  himfelf,  either  upon 
that  Account  or  any  Thing  elfe. 

Kidd.  It  was  not  defignedly  done,  but  in  my 
Paffion,    for  which  I  am  heartily  ferry. 

L.  C.  B.  Ward.  Gentlemen  of  the  Jury,  the 
Prifoner  at  the  Bar,  William  Kidd,  is  Indifted 
for  the  yiurdtr  oi  William  Moore  ;  and  whether  he 
be  guilty  of  this  Murder,  or  not  guilty,  it  is  your 
part  to  determine  on  the  Evidence  that  has  been 
given.  The  Faft  charged  againfi:  him  is  this. 
That  the  Prifoner  at  the  Bar  Williatn  Kidd,  being 
the  Commander  of  the  Ship,  called  the  Adven- 
ture-Galley, and  the  deceafed  William  Moore  the 
Gunner  in  that  Ship  ;  That  upon  the  high  Sea, 
near  the  Coafl  of  Malabar,  in  the  Eaft-Indies, 
and  within  the  Jurifdidicn  of  the  Admiralty  of 
England,  in  OEiober,  in  the  Ninth  Year  of  his 
Majefty's  Reign,  1697,  the  ^n{ox\Qt,lVilliam  Kidd, 
out  of  his  Malice  fore-thought,  did  llrike  the 
Deceafed,  JVUli.am  Moore,  with  a  Bucket  hooped 
■with  Iron,  on  the  right  Side  of  the  Head,  and 
that  that  Blow  was  the  Occafion  of  the  Death 
of  the  faid  William  Moore  ;  that  this  was  done 
on  the  30th  of  OEiober,  and  that  his  Death  en- 
fued  on  the  31ft  of  OBobtr,  being  the  next  Day. 
This  is  the  Fad  charged  upon  him. 

Now 
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Now  you  have  heard  the   Evidence   that  has 
been   given  ca  the   King's  Part,    and  you  will 
Veigh  it  well.  You  hear  the  firft  Witnefs  that  has 
been  produc'd  on  behalt  ot  the  King,   is  Jojeph 
Palmer.     He  tells  you  he  was  prefent    on   board 
this  Ship,  at  the  Time  when  tiieBIow  was  given. 
And  he  lays,  there  had  been    fome  Difcourie  be- 
tween the  Prifoner  li^illiam  Kidd,  and  the  Decca- 
fed  Moore,  concerning  talking   a  Ship,   that  was 
called  the  Loyal  Captain,  and   that  Captain  Kidd 
faid  to  him,  Hov:  could  you  have  put  me  in  a  H  ay 
to  take  that  Ship,  and  be  clear  ?  No,  fays  Moore,  I  faid 
no  fuch 'thing.     The  Reply  Captain  Kidd  ma.<iQ  to 
him  was.  He  was  a  Loujie  Rogue.    The  Anfwer  of 
the  Deccafed  was  this,  Jj  I  am  fo,  you  have  made 
me  fo  ;  yuu  have  ruined  me  and  a  great   many   others. 
With  that  fays  Captain    Kidd,  Have  1  ruined  you, 
you  Dog  ?  And  up  he  took  a  Bucket  hoop'd  with 
Iron,  and  gave  him  a  Blow  on  the    right  fide  of 
his  Head.     And  thereupon  he    complained   and 
faid,  Tou  have  given  me  my  laji  Blow.     And  then 
Alovre  went  down  below  Deck,  and  he  faw  him 
no  more  till  the  next  Day,  and  then  he  was  dead ; 
and   he  felt  upon   his    Head,    and  perceived  a 
Bruife  in  one  Part  of  it,  as  broad  as  a  Shilling, 
and  he  felt  the   Scull    was  broke  ;  and   he  dues 
take  on  him  to  fay,  that   he  believes  that  Blow 
was  the  Occalion  of  his  Death.     Being    asked 
whether  he  knew  in  what  State  of  Health  he  was 
before,  he  fays,  he  was  in  a  healthy  Condition ; 
^e  was  grinding  a  Chilfel  at    that  Time    when 
the  Blow  was  given  ;  and  that  Blow  he  believes 
was  the  Occafion  of  his  Death.     And  being  ask- 
ed whether  he  heard  any  other  Words,  or  faw 
or  knew  any  Thing  that  could  be  any  Caufe  of 
Provocation  ;  he  fays  he  knew  no  more  than  the 
Reply  of  the  Party    deceafed.    If  I  am  a  loufie 
Dog,  you  have  made  me  fo,  and  have  been  my  Ruin  : 
And  then  having  taken  two  or  three  Turns  up- 
on the   Deck,    he  gave  him  the  Blow  ;  and  then 
Muore   went  down   the  Deck,    and   ufed   thefe 
Words,  Tou  have  given  me  my  laf?  Bloiv,ov  to  that 
efted. 

Gentlemen,  You  have  heard  the  Surgeon  alfo, 
Rubert  Bradinhajn;  and  he  tells  you  he  did  not  fee 
the  Blow  given,  but  he  was  fent  for  after,  and 
the  Deceafed  faid.  Captain  Kidd  had  given  him  his 
lafi  Blow :  And  thereupon  he  did  examine  him 
as  a  Surgeon,  and  does  believe  that  Blow  on  the 
Head  was  the  Occafion  of  his  Death ;  and  he 
did  obferve  it  as  well  as  he  could. 

Juryman.  My  Lord,  I  think  Bradinham  faid, 
he  was  not  then  by,  when  the  Prifoner  gave  the 
Blow. 

L.  C.  B.  IVard.  I  did  not  fay  he  was  :  He  fays 
he  was  fent  for  after  the  Blow ;  and  when  he 
came,  the  Deceafed  faid,  he  gave  it  him,  and 
what  would  be  the  Confequence. 

Now  thefe  two  being  crofs-examined  by  the 
Prilbner,  William  Kidd,  whether  they  did  not 
know  of  fome  Mutiny  in  the  Ship,  that  might 
be  the  Occafion  of  his  giving  this  Blow  ;  they 
have  told  both  their  Stories,  of  what  Difcourfe 
there  was  of  taking  this  Ship,  the  Loyal  Captain, 
and  of  what  Dtfign  there  was  upon  the  Dutch 
Ship  after.  Now  the  firft  of  thefe  was  a  Fort- 
night before  this  happen'd,  and  the  other  a 
Week ;  fo  that  there  was  then  no  Occafion  of 
Mutiny,  nor  do  they  know  of  any  Mutiny  at 
that  Time. 
Now,  Gentlemen,  he  has  produced  for  him- 


for  Murder  Md  Piracy 


-^' 


felf  three  Witnefles.     The  firfl  that  he    calls  is 
AM  Owens ;  and  this  Witnefs  has  not  in  his  Tc- 
ftimony  made  for  the  Prifoner,  but  in  etfcci  con- 
firmed what  the  other    Witnefles  for  the   Kinc^r 
faid  :  For  he  tells  you  he  was  by  when  the  Blow 
was  given,  and  gives  you  an  Account  how  this 
Thing  vas  ;  that   there  was  f)nie  Difcourfe  be- 
tween them,  much   what  to  the  Efteilt  aforefaid, 
both  as  to  vhat  Capt.  Kidd  faid  to  Moore,  and 
what  Muore  replied;  and  that  Capr.  Kidd  (hould 
fay  to  Mvcrc,    Tou  are   a  fancy  FtU'ozv,  or  to  that 
Purpofe,  and  A'loore  faid,  Tou  have  ruined  me,  and 
a  great  jnany  others  ;  and  with  that    the    Prifoner 
took    up    the   BucKet,   and   flruck  him  with  it. 
And  he  being  asked  if  there  were  any   Provoca* 
tion  or  Occaiion  why  this  Blow  was  given,  and 
whether  there  was  any  Mutiny  at  that  Time,  as 
he  pretended,  he  fiys  he  knew  of  none,  only  he 
fpeaks  of  one  about  a  Month  before. 

They  have  call'd  two  other  V/itnelTes,  one  ij 
Richard  Barlitorn  :  He  is  the  Prifoner's  Servant  ; 
and  though  he  be  Iiis  Servant,  yet  the  Law  al- 
lows him  to  be  a  Witnefs  for  him,  and  the  Cre- 
dit of  his  Teftimony  is  left  to  you.  Now  what 
has  he  faid?  He  has  told  you  fomething  diffe- 
rent Stories.  He  thinks  there  was  a  Mutiny  in 
the  Ship.  And  being  ask'd  about  what  Time  ; 
he  thinks  it  was  about  a  Month  or  three  Weeks 
before  ;  and,  upon  further  Examination,  faith, 
there  was  no  Mutiny  when /l/twv  was  killed.  He 
is  willing  to  (ay  what  he  can  for  his  Mafler,  and 
believes  Mr  Kidd  did  not  dcfign  todo  any  Harm 
to  that  Man  ;  for  he  heard  the  Surgeon  fay, 
that  Blow  was  not  the  Occafion  of  his  Death, 
Now,  in  ContridiJtion  to  that,  Bradinham,  the 
Surgeon,  fays,  he  never  did  fay  fo,  but  believes 
that  this  Blow  was  the  Occafion  of  his  Death, 
You  have  heard  what  Objeftions  the  young  Man's 
Teftimony  is  liable  to,  and  you  will  coniider  his 
whole  Evidence. 

The  laft  Witnefs  the  Prifoner  has  called,  is 
Hugh  Parrot.  He  fays  there  was  fomething  of 
thefe  Words,  and  that  the  Deceafed  did  fay,  he 
could  have  put  the  Captain  in  a  Way  to  have  ta- 
ken the  Ship ;  and  hereupon  Words  arofe,  and 
the  Captain  was  in  a  Paifion  ;  and  that  then  he 
went  away,  and  underftood  afterwards  the  Blow 
was  given,   but    how    he  could   not  tell. 

Now,  Gentlemen,  this  being  the  Matter  of 
Faft,  the  Priloner  is  indided  upon  it  for  Murder, 
Now  to  make  the  killing  of  a  Man  to  be  Mur- 
der, theremuftbe  Malice  prepenfe,  citherexprefs 
or  implied  :  7'he  Law  implies  Malice,  when  one 
Man,  without  any  reafonable  Caufe  or  Provoca- 
tion, kills  another.  You  have  had  this  Faft  o- 
pen'd  to  you.  Wliat  Mutiny  or  Difcourfe  might 
be  a  Fortnight  or  Month  befire,  will  not  beany 
Reafon  or  Caufe  for  fo  long  Continuance  of  a 
Paflion.  But  what  did  arife  at  that  Time,  the 
Witnefles  tell  you.  The  firft  Witnefs  tells  you,  the 
firft  Words  that  were  fpoken,  were  by  Mr  Kidd  ; 
and  upon  his  Anfwer,  Mr  Kidd  calls  him  Lou/je 
Dog.  The  Reply  was,  If  I  am  fo,  you  have  ?nade  me 
Jo;  you  have  ruined  me,  and  a  great  many  more.  Now, 
Gentlemen,  I  leave  it  to  you  to  confider  whe- 
ther that  could  be  a  reafonable  Occafion  or  Pro- 
vocation for  him  to  take  a  Bucket  and  knock  hitn 
on  the  Head,  and  kill  him.  You  have  heard  the 
Witneffes  have  made  it  out  that  he  was  a  healthy 
Man,  and  they  are  of  Opinion  that  that  Blow  was 
the  Occafion  of  his  Death.  Now  for  the  Prifoner, 
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on  fuch  a  Saying,  and  without  any  other  Pro- 
vocation, to  take  a  Bucket  and  knock  the  Decea- 
fed  on  the  H-.-ad,  and  kill  him,  mufl  be  cneem'd 
an  unjuflifiable  Aft.  For,  as  I  faid,  if  one  Man 
kill  another  without  Provocation,  or  reafonable 
Caufe,  the  Law  prefumes  and  implies  Malice; 
and  then  fuch  killing  will  be  Murder,  in  the 
Senfeofthe  Liw,  as  being  done  out  of  Malice 
prepenfe.  If  there  be  a  fudden  falling  out,  and 
fighting,  and  one  is  killed  in  hear  of  Blood,  then 
our  Law  calls  it  Manflaughter  :  But  in  fuch  a 
C;ife  as  this,  that  happens  on  (light  Words,  the 
Prifoner  called  the  Deceafed,  a  Luitjie Dog;  and  the 
Deceafed  faid,  7/  /  be  fo,  yon  have  made  me  fo;  Can 
this  be  a  reafonable  Caufe  to  kill  him?  And  if 
you  believe  them  to  be  no  reafonable  Caufe  of 
Provocation,  and  that  this  Blow  was  given  by 
the  Prifoner,  and  was  the  Occafion  of  Moore's 
Death,  as  the  WitnelTes  alledge;  I  cannot  fee 
what  Diflinftion  can  be  made,  but  that  the  Pri- 
foner is  guilty  of  Murder.  Indeed,  if  there  had 
been  a  Mutiiy  at  that  Time,  and  he  had  ffruck 
him  at  the  Time  of  the  Mutiny,  there  might 
have  been  a  reafonable  Caufe  for  him  to  plead  in 
his  Defence,  and  it  ought  to  have  been  taken  in- 
to Conlideration  ;  but  it  appears,  that  what  Mu- 
tiny there  was,  was  a  Fortnight  at  leaft  before. 
Therefore,  Gentlemen,  I  mufl  leave  it  to  you  ; 
if  you  believe  the  King's  Witncfles,  and  one  of 
the  Prifoner's  own,  that  this  Blow  was  given  by 
the  Prifoner,  in  manner  atorefaid,  and  are  fatis- 
fied  that  it  was  done  without  reafonable  Caufe 
or  Provocation,  then  he  will  be  guilty  of  Mur- 
der 5  and  if  you  do  believe  him  guilty  of  Mur- 


der, upon  this  Evidence,  you  mufl  find  him  fo; 
If  not,  you  mult  acquit  him. 

Kidd.  My  Lord,  I  have  Witnefles  to  produce 
for  my  Reputation. 

L.  C.  B.JVard.  Mr  Kidd,  vve  gave  vou  Time 
to  make  your  Defence  ;  why  did  not  you  pro' 
duce  them  >  You  were  asked  more  than  once,  if 
you  had  any  more  to  fay  ;  and  you  faid,  you 
would  call  no  more  Witnelfe. 

Kidd.  I  can  prove  what  Ser\  ice  I  have  done 
for  the  King. 

L.  C.  B.  Ward.  You  (hould  have  fpoken  fooner  ; 
But  what  would  that  help  in  this  Cafe  of  Mur- 
der ?  You  faid  you  had  no  more  to  fay  before  I 
began. 

7'lien  an  Officer  wad  /worn  to  keep  the  'Jury ;  and 
about  an  Hour  after,  the  Jury  retiirtted,  and 
gave  in  their  Verdici. 


CI.  of  At.  Gentlemen,  anfwer  to  your  Names 
Nath.  Long. 

Nath.  Long.  Here,  &c. 

CI.  oj  Arr.  Are  you  all  agreed  of  your  Verdiift  ? 

Omiies,  Yes. 

CI.  of  Arr.   Who  (hall  fay  for  you  ? 

Omnes,  Foreman. 

Cl.  of  Arr.  Willia^n  Kidd,  hold  up  thy  Hand ; 
(which  he  did.)  Look  upon  the  Prilbner.  Is  he 
guilty  of  the  Murder  whereof  he  ftands  indided, 
or  not  guilty  ? 

Foreman.  Guilty. 

Cl.  oj  Arr.  Look  to  him.  Keeper. 


The    Trial    of  William  KidJ,    Nicholas  Churchill,  James 

Howe,  ^krt  Lamley.,  William  Jenkins,  Gabriel  Loffe.,  Hugh  Carrot,  ^chard 
!Barlicoyn,  Ahel  Owens,  and  Darby  MullinSy  for  Piracy  and  ^bbery,  on  a  Ship 
called   the   (hicdagh   Merchant. 


THE  Jurors  for  our  Soveraign  Lord  the 
Kjn^.,  do,ufo7itheir  Oath,  frefent, That 
William  Kidd,  late  of  London,  Mariner  ; 
Nicholas  Churchill,  late  of  London,  Ma- 
riner \  James  Howe,  late  of  l^ovAon,  Ma- 
riner; Robert Lamley,/^?^' ^/London,  Ma- 
riner \  William  Jenkins,  late  of  London, 
Mari7ier  \  Gabriel  LoiTe,  late  of  London, 
Mariner;  Hugh  Parrot,  late  of  London, 
Mariner  ;  Richard  Barlicorn,  late  of  Lon- 
don, Mariner  ;  Abel  Owens,  late  of  Lon- 
don, Mariner  ;  and  Darby  MuUins,  late  of 
London,  Mariner :  The  ^oth  Day  of  Janu- 
ary, in  the  fiinth  Tear  of  the  Rwign  of  oar 
Soveraign  Lord,  William  the  Third,  hy  the 
Grace  of  God,  ofEnghnd,  Scotland,  France 
and  Ireland,  KP'gi  'Defender  of  the  Faith, 
&c.  by  Force  and  oArtns,  &:c.  upon  the  High 
Sea,  in  a  certain  Place  diflajit  ahout  ten 
Leagues  from  Cutflieen,  in  the  Eaft-Indies, 
and  within  the'^mifdiHion  oftheloAdmiralty 
of  England,  did  piratically  and  felonioufly 
fet  upon,  hoard,  hreah,  and  enter  a  certain 
Merchant  Ship,  called  the   Quedagh  Mer- 


chant, then  being  a  Ship  of  certain  TerfoTts, 
(to  the  furors  aforefaid  Miknown  )  and  then 
and  there  firatically  and  fthnioufly,  did 
make  an  oAffault  in  and  upon  certain  Mari' 
ners  (  whofe  Names  to  the  Jurors  aforefaid 
are  mihwwn )  in  the  fame  Ship,  in  the 
Peace  of  God,  and  of  our  faid  now  Sove- 
raign Lord  the  Kjng,  then  and  there  being, 
firatically  aJtd  felonioufly  did  put  the  afore- 
faid Mariners  of  the  fame  Ship,  in  the 
Ship  aforefaid,  upon  the  High  Sea,  in  the 
Place  aforefaid,  difiant  about  ten  Leagues 
from  Cutfheen  aforefaid,  in  the  Eaft-Indies 
aforefaid^  and  within  the  JurifdiHion  afore- 
faid, piratically  and  felonioufly,  did  jieal, 
take,  and  carry  away  the  faid  Merchant 
Ship,  called  the  Quedagh  Merchant,  and 
the  Apparel  ajid  Tackle  of  the  fa?ne  Ship, 
of  the  Value  of  ^oo\.  of  lawful  Money  of 
England  ;  feventy  Chefis  of  Opium,  of  the 
Value  of  14001.  of  lawful  Money  <j/ Eng- 
land ;  two  Hundred  and  fifty  Bags  of  Su- 
gar, of  the  Value  of  100 1.  of  lazuful  Mo- 
7iey  of  England ;  twenty  'Bales  of  raw  Silk, 
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of  the  Value  of  400  1.  oflayiful  Money  of  ner  and  Form  as  they  ftand    Indifted,  or  n  o 

England;  an  Himdred  'Bales  of  CdWicots^  guilty,  (Sc 

of  the  lvalue  of  200  \.    of  lazzf-l  iMo?jey  of        Nk.  Churchill.    My  Lord,  I  beg  yctir  Opinion, 

England;  two  Hu?idred  Bales  of  Mi/Jlhis,  of  wheclier  I  may  not  plead  the  King's  Pardon  ? 

the  Value    of  1000  1.  of  laiafnl  Mo?!ey    of        l^-C.B.lVard.  Let  us  fee  yourPrccences;  you 

England;  and  three  "Bales    of  Romds,    of    P^^il,''^^^^  ^H  legal  Defences  and  Advantages  al- 
»         '  .      ^  .       ^  .  -'  -  '     ->      low  d  to  you. 

Nk.  Chmchill.  I  came  in  upon  his  Majefly's 
Proclamation. 

L.  C.  B  Ward.  Have  you  the  King's  Procla- 
mation ?  If  you  have,  let  us  fee  it. 

Churchill.  We  had  Notice  of  it  at  Guiana,  and 
we  deliver'd  up  our  felves  to  Col.  Baf,  Governor 
ot  Ea/^-Jerfey,  and  I  have  it  under  his  Hand.  I 
beg  your  Lordfliip  would  appoint  me  Council  ta 
plead  my  Cafe. 


the  Value  of  S°\.  of  I aivf id  M:?iey  of  Eng- 
land: The  Goods  and  C battels  of  certain 
Perfons  (^to  the  furors  afortfaid  vnhiovon') 
then  and  there ^  ufon  the  High  Sea  afort- 
faid, in  the  aforefaid  Tlace,  difant  alout 
ten  Leagues  f/rjni  Cutllieen  aforefaid,  iu 
the  Eaft-Indies  afrefaid,  and  'uoitbin  the 
"Jurifdittion  aforefaid,  leing  found  in  the 
aforefaid  Ship,  in  the  C'fiody  afid  Poffejfion 
of  the  faid  Mariners  in  ^'.je  Jcuiie  Shif>,  from 
the  faid  Mariners  of  the  faid  Ship,  and 
from  their  Cuflody  and  Pojjeifion,  then  and 
there,  upon  the  High  Sea  aforefaid,  in  the 
'Place  aforefaid,  difiant  alout  ten  Leagues 
from  Cutflieen  aforefaid,  in  the  Eali-In- 
dies  aforefaid,  and  within  the  'JurifdHion 
aforefaid,  againft  the  Peace  of  our  faid 
now  Soveraign  Lord  the  Kj'^t  ^^  Crown 
and  T)ignity,'kz,  .... 

a  ojJb-r.  CET  Will  Kill,  Nichoku  ChunhiB,  5cc. 
•^  to  the  Bar  ;  (and  fo  0/  the  rejt.)  WiU. 
Kidd,  hold  up  thy  Hand  ;    (ivhich 
he  did,   aiidfo  the  refl.) 

You  the  Prifoners  at  the  Bar,  thofe  Men  that 
you  fhail  hear  call'd,and  that  perfonally  appear, 
are  to  pafs  between  our  Soveraign  Lord  the  King 
and  you,  upon  Trial  of  your  feveral  Lives  and 
Deaths :  If  therefore  you,  or  any  of  you,  will 
challenge  any  of  them,  your  Time  is  to  fpeak  to 
them  as  they  come  to  the  Book  to  be  fworujand 
before  they  be  fworn. 

And  there  being  no  Challenges,  the  I'welve  that  "were 
fworn  on  the  "Jury  were  ca  follow. 


fohn  Cooper, 
Oo.  Hall, 
fo.  fames, 
Peter  Parker, 
Caleb  Hook, 
a.  Rider, 


P.  Walker, 
M^illiam  Hunt, 
John  Micklethwait, 
Richard  Chifwell, 
Abraham  Hickman^ 
George  Grove.'  >•  ■  ' 


Cl.  ofArr.  Cryer.    Count  thefe  ;  John  Cooper. 
Cryer.    One,  &c.  Twelve  good  Men  and  true, 
ftand  together,  and  hear  your  Evidence.  ^    <    .-, 

'■■-'■  ■)«:;  T>in  '..•" 
77;f«   the  ufual  Proclatnation  for  Information  was 
made  ;    and  the  Prifoners   being  bid  to  hold  up 


"The  Paper  was  fl)ewn,  and  read.    .    .  " 

Mr  Crawley.    I  know  not  when  It  was. 

Churchill.  I  had  Notice  of  it  at  Guiana  ;  I  have 
been  two  Years  in  Cuflody. 

L.  C.  B.  Jfard.  How  long  have  you  been  a 
Prifoner  ? 

Churchill.  Almoft  two  Years;  two  Years  next 
J'dy. 

L.  C.  B.  IFard,  and  the  refl  of  the  Judges.  The 
Proclamation  (for  what  you  fay  your  fdf)  does  not 
reach  your  Cafe. 

Howe,  Churchill,  MuBins.  We  came  in,  upon  the 
Proclamation,  all  the  fame  Day. 

Mr  J.  Powell  How  can  you  make  it  appear 
you  furrender'd  ? 

Prf oners.  Here  is  an  Affidavit  made  of  it  by 
the  Governor's  Secretary ;  and  there's  the  Gen- 
tleman himfelf,  Col.  .B(j/}. 

Mr  J.  Poweil.  You  muft  make  it  our,  that  you 
have  come  in  within  the  Conditions  of  that  Pro- 
clamation, if  you  have  any  Benefit  by  it. 

h.C^.lVard.  Let  the  Proclamation  be  read, 
(IVhick  was  done  accordingly,  and  it  here  fellows.) 

By  the  KING,  a  Proclamation, 

-;    William  R.        .   '  -a  •    ■  r  .;.^ 

tl/ Litre  IS  We  leing  informed,  ly  the  fre~ 
'"  qnent  Complaints  of  07<r  good  Suhjeffs 
trading  to  ^/)f  Eaft-Indies,  of  feveral  wicked 
Practices  committed  on  thofe  Sens,  as  welt 
ufon  our  own  Suljefis  iis  thofe  of  our  Allies, 
have  therefore  thorght  fit  (for  the  St  cur  it  y 
of  the  Trade  of  thofe  Cotmtries,  ly  an  utter 
Extirpation  of  the  "Pirates-  in  rill  Parts  EaQ- 
ward  of  the  Cape  of  Good  Hope,  as  well 
heyond  Cape  Coniorin  as  on  ibis  fide  of  it^ 


their  Hands,  the  Clerk  of  Arraignments  chargd     milefs  they  fhdl  forthwith  furrender  them 


the  fury  with  them  thm  : 

'  Cl.  ofArr.  You  of  the  Jury,  look  upon  the  Pri- 
foners, and  hearken  to  their  Caufe.  They  ftand 
Indidted  by  the  Names  of  William  Kidd,  &c  (as 
before  in  the  Indiftment.)  Upon  this  Indidment 
they  have  been  Arraigned,  and  thereunto  have 
feverally  pleaded,  Not  Guilty  ;  and  for  their  I'rial 


felves.^  as  is  herein  after  dire  ft  ed)    to  fend 
out  a  Squadron  of  Men  of  War,  under  the- 
Command,  of  Captain   Thomas    Warren. ; 
Now  We,  to  the  Intent  that  fuch  who  have, , 
leen  guilty  of  any  oAEts  of  Piracy  in  thofe  : 
Sciis,  may  have  Notice  of  our  mofi  gracious  \. 

^ ^ Intention,  of  extending  our  Royal  Mercy  ta 

put  themfelves  on   Go  d^ and   their  Country,    fuch  of  them  iis  fh all  furrender  themfelves^ 
which  Country  you  are.     Your  Charee  is,  to  en-    a7td  to  caufe  the  feverefi  Punifhment  accord- 
quire  whether  they  be  guilty  of  the  Piracy  and     itm  to  Law  to  he  inflified  ufon  thofe  wha  ' 
Robbery  whereof  they  ftand  ludifted  in  Man-  ffj^H  co7itiuiie  ohflinate^have  thought  fit ^  by 


Vo  L.  V, 


aq 


the^ 


25>8     166.  The  TnW^/C^/?^.  William  Kidd,^c.     13  W.III, 

the  Advice  of  our  Privy  Council,  to  ijj'ue  this  delivers  the  Proclamations  out,   and,  among  the 

Proclamation  ;   hereby  Requiri?ig  and  Com-  reft,  the  Prifoner  at  the  Bar  having  Notice  of 

tnandinz  /?//  Perfons  -who  have  leen guilty  of  this,  he  goes  to  the  Governor,  and  confefles  he 

anyALfTJcy,    orany^aysjd.ngor  ^Z^:'^:::^ti^^rZ't: ^ 

Aflftmg  therein,  in  any  Place  Eafiward  of  ^^^  Governor  here,  to  give  an  Account  of  this 

the  Cape  of  Good  Hope,  tojurrender  them-  j^attcr. 


[elves  within  the  fever al  reffeHive  Tivies 

herein  after  limited,  unto  the  faid  Captain 

Thomas  Warren,    and  the  Commander  in 

chief  of  the  faid  Squadron  for  the  Time  le- 

ing,  and  to  Ifrael  Hayes,    Peter  Dellanoye, 

and  Chriftopher  Pollard,  Efquires,  Commif- 

fioners  af  pointed  hy  Us  for  the  faid  Expedi- 
tion, or  to  any  Three  of  them,  or,  in  cafe  of 

Death,  to  the  major  part  of  the  Survivors 

of  them.     (And  We  do  hereby  declare.  That 

We  have  heen  gracioujly  pleased  to  impower 

the  faid  Captain  Thomas  Warren,  and  the 

Commander  in  chief  of  the  faid  Squadron  for 

the  Time  being,  Ifrael  Hayes,  Peter  Della- 
noye, and  Chriftopher  Pollard,  Efquires, 

Commifjioners  aforefaid,  or  any  Three  ofthein, 

or,  in  cafe  of  Death,  to  the  major  part  of  the 

Survivors  of  them,  to  give  a4jfurance  of  our 
moft  gracious  Pardon  unto  all  Juch  Pirates 
in  the  Eaft-Indies,  viz.  all  Eafiward  of  the 
Cape  of  Good  Hope,   who  fliall  furrender    vernor  mention'd  that  is  to  receive  them,  only 
thetnfelves  for  Piracies  or  Robberies  commit"    thofe  Four  Commiffioners 
ted  by  them  u^on  the  Sea  or  Land;  except        Mr  Moxm.  But,  my  Lord,  confider  the  Nature 
neverthelefs  fuch  as  they  fhall  commit  in  any    of  this  Proclamation,  and  what  was  the  Defign 
Place  whatfoever  after  Notice  of  our  Grace    of  i^  which  was,  to  invite  Pirates  to  come  in. 
--  ■'-       -    •'.    .        -        •?....  MX  Corners.    Wemuft  keep  you  to  the  rrocla- 

mation  :    Here   is  not   enough  to  put  off  the 


L.  C.  B.  Ward.  The  Proclamation  fays,  They 
muft  furrender  themfclvesto  fuch  and  fuch  Per- 
fons by  Name  :  See  if  it  be  not  fo.  (Then  the 
Proclamation  -was  read  again.)  Here  are  feveral 
Qualifications  mention'd  ;  you  muft  bring  your 
fcives  underthem,  if  you  would  have  the  Benefit 
of  it. 

HtNe-wton.  Let  them  fhew  that  they  furren- 
der'd  themfelves  to  the  Perfons  they  were  to  fur- 
render  to. 

Mr  Moxon.  My  Lord,  we  will  prove  we  gave 
Notice  within  the  Time,  by  tin's  Paper. 

Mr  Soil.  Gen.  There  is  no  Time  mention'd  in 
it.  (The  Affidavit-was  read)  Charles  Hally,  Gent, 
ntaketh  Oath,  That  in  the  Tear  p8,  there  leingNotice 
of  hii  Majeflys  Graciom  Pardon  to  fuch  Pirates  as 
fhould  furrender  themfehts,  James  Howe,  Nicholas 
Churchill,  ««rf  Darby  MuUins,  /«  May  1699,  did 
furrender  themfelves  to  Jeremiah  Bafs,  and  lie  did 
admit  them  to  Bail. 

L.  C.  B.  Ward.  There  are  Four  Commiflioners 
named  in  the  Proclamation  :     There  is  no  Go- 


4znd  Favour  hereby  declared ;  eAnd  alfo  eX' 
cepti?ig  all  fuch  Piracies  and  Robberies  as 
fhall  be  committed  from  the  Cape  of  Good 
Hope  Eafiward,  to  the  Longitude  or  Meri- 
dian o/Socatora,  after  the  laji  Day  o/Aprii, 
1 699,  arid  in  any  Place  from  the  Longitude 
or  Meridian  o/Socatora  Eafiward,  to  the 
Longitude  or  Meridian  of  Cape  Comorin, 
after  the  lafi  Day  of  June,  1699,  and  in  any 


Trial. 

L.  C.  B.  Ward.  If  you  had  brought  your  felves 
within  the  Cafe  of  the  Proclamation,  we  fhould 
be  very  glad  :  You  that  offer  it,  muft  confider  ic 
is  a  Special  Proclamation,  with  divers  Limita- 
tions ;  and  if  you  would  have  the  Benefit  of  it, 
you  muft  bring  your  felves  under  the  Conditions 
of  it.     Now  there  are  Four  CommifTioners  na- 


Place  whatfoever  Eafiward  of  Cz^t  Como-  f"^^'  that  you  ought  to  furrender  to  ;  but  you 
rin  after  the  lafi  D^/o/ July,  1699,  and  in 
any  Place  whatfoever  Eafiward  o/Cape  Co- 
morin after  the  lafi  Day  0/ July,  1 699,  And 
alfo  excefting  Henry  Every  alias  Bridgman, 
and  William  Kidd. 


have  not  furrender'd  to  any  one  of  thefe,  but  to 
Colonel  Bafs,  and  there  is  no  fuch  Man  men- 
tion'd in  this  Proclamation. 

Mr  Knapp.  My  Lord,  and  Gentlemen  of  the 
Jury,  the  Indiftment  fets  forth.  That  the  Prifo- 
ners  at  the  Bar,  on  the  30th  of  fanumy,   in  the 


Given  at  our  Court  at  Kenftngton,  the    Ninth  Year  of  his  Majefty's  Reign,  ten  Leagues 
-.^•_i..L  r>  ^     r^  1  -  o   .      .        diftant  from  Cwz/Z'ee'B,    did  Piratically  feize  and 

rob  a  certain  Ship  call'd  The  Quedagh  Merchant, 
and  put  the  Men  in  fear  of  their  Lives;  and  the 
faid  Ship,  with  her  Apparel,  Tackle,  and  Goods, 
did  then  and  there,  upon  the  High  Sea,  take  and 
carry  away,  againft  the  Peace  of  our  Soveraign 
Lord  the  King,  his  Crown  and  Dignity:  To 
this  Indidment  they  have  pleaded.  Not  guilty  : 
If  wc  prove  it  upon  them,  you  muft  find  theni 
guilty. 

Dr  Newton  y  Advocate  of  the  Admiralty.  My  Lord, 
and  Gentlemen,  the  Prifoners  at  the  Bar,  Cap- 
tain Will.  Kidd^  late  Commander  of  the  Adventure 
Galley,  and  Nine  other  Mariners  in  the  fame  Vef- 
fel,  ftand  indifted  for  Felonioufly  and  Piratical- 
ly affaulting  and  taking  a  Ship  call'd  The  Quedagh 
Merchant,  on  the  High  Sea  near  Cut/been,  in  the 
Eafi-lndieSf  about  the  3oth  of  January,  in  the 

Ninth 


Eighth  Day  of  December,  169B,  in  the 
Tenth  Year  of  our  Reign. 
GOD  fave  the  King. 

Clerk.  There  is  no  Day  mention'd  in  this  Pa- 
per when  they  furrender'd  themfelves. 

"Mt  Moxon.  My  Lord,  about  the  Year  162J, 
there  was  a  Special  Commiffion  given  to  four 
Perfons,  and  they  were  to  proceed  in  their  Voy- 
age to  the  Indies,  and  they  carried  a  great  num- 
ber of  Proclamations,  That  all  the  Pirates  in  fuch 
and  fuch  Places  fhould  furrender  themfelves  : 
Kow  they  came  to  St  Helena  with  them,  and 
Captain  Warren  was  fent  to  St  Mary's,  and  he  was 
to  deliver  fome  of  thefe  Proclamations  there,  and 
the  CommifTioner  had  then  the  Ambaffador  to 
the  Great  Mogul  on  board,  and  this  Captain 
tVarrm  thefe  Prociamations.    Wamn  comes  and 
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Ninth  Year  of  his  Majefty's  Reign :  The  Ship 
was  conliderable  for  its  Force  and  Bulk,  being 
about  400  Tun  ;  and  more  confiderablc  for  its 
Lading,  having  on  board  to  the  Value  of  many 
Thoufand  Pounds. 

This  Captain  Kidd,  who  thus  afled  the  Pirate 
himieU",  "^.^ent  from  England  in  .^pril  16^9,  with 
aCommilTion  dated  the  26th  of  j'lTO^flr^  preceed- 
ing,  to  take  and  feize  Pirates  in  the  Indian  Seas, 
which  were  then  very  much  and  very  dangeroufly 
infefled  by  them,  to  the  great  Hazard,  and  Lofs, 
and  Ruin  of  the  Merchant. 

The  Ship  carried  30  Guns,  and  there  were  on 
board  about  80  Men  ;  but  the  Captain  being  come 
to  Nav-Yoik  in  Jul)  c)6,  pretending,  as  indeed  it 
was  delign  d  he  fliould,  and  he  had  undertaken 
to  make  that  Defign  good,  that  he  was  going  to 
Madagafcar  (which  was  the  known  and  common 
Receptacle  of  the  Pirates  in  thofe  Seas')  to  take 
Pirates,  and  free  the  Seas  from  thofe  Diflurbers 
of  the  Commerce  of  Mankind  ;  fo  many  came  in 
to  him,  being  invited  by  Articles  publickly  fet 
up  by  him  in  that  Place,  that  his  Number  quick- 
ly en'creas'd  to  1 5  5  Men ;  a  Force  fufficient,  if 
he  had  meant  well,  to  have  made  him  ufeful  to 
the  Publick  ;  and  to  prove  as  mifchievous,  if  his 
Defigns  were  otherwife  :  And  \\hat  thofe  were, 
will  quickly  appear. 

After  calling  in  at  feveral  Places  for  Provifions, 
and,  among  others,  at  Madagafcar,  in  j^'v/y  97, he 
fail'd  to  Bahs-kc),  a  fmall  lila.id  at  the  Entrance 
of  the  Red-Sea,  and  a  convenient  Station  for  the 
obferving  what  Veflels  went  from  thence  to  the 
Jndies  ■,  and  now,  inftead  of  taking  Pirates,  he  be- 
comes one  himfelf,  and  the  greateft  and  the  worft 
of  all.  Here  he  ftaid  three  Weelis,  in  expectation 
of  the  M^ca  Fleet,  to  make  his  Benefit  and  his 
Fortune  out  of  it ;  for,  whatever  he  had  before 
pretended,  this  was  his  real  Defign,  and  now  fo 
polfefs'd  his  Mind,  that  he  could  not  refrain 
from  declaring,  and  that  often,  to  his  Men, That 
now  he  (hould  make  his  Voyage,  and  ballaft  his 
Ship  with  Gold  and  Silver.  After  long  Expecta- 
tion, the  Fleet,  on  the  14th  oi  Augiiji,  to  the 
number  of  Fourteen,  came  by  ;  he  fell  in  with 
the  middle  of  them,  tir'd  feveral  Guns  at  'em, 
but  finding  they  had  an  Englip)  and  Dutch  Con- 
voy, that  Dtfign  happily  fail'd  of  the  wifli'd  for 
Succefs. 

This  Difappointment  however  did  not  difcou- 
rage  him,  but  that  he  proceeded  on  for  the  Coaft 
o{ Malabar,  where  he  knew  the  Trade  was  conli- 
derable, and  hoped  his  Advantage  would  be  pro- 
portionable m  the  difturbing  it  ;  and  there  ac- 
cordingly, tor  feveral  Months,  he  committed  ma- 
ny great  Piracies  and  Robberies,  taking  the  Ships 
and  Goods  of  the  ludians  and  others  at  Sea,  Aloors 
and  Cbriftians,  and  torturing  cruelly  their  Per- 
fons,  to  difcover  if  any  Thing  had  efcap'd  his 
Hands;  burning  their  Houfes,  and  kihing  after 
a  barbarous  manner  the  Natives  on  the  Shore  ; 
equally  cruel,  dreaded  and  hated  both  on  the 
Land  and  at  Sea- 

Thefe  Criminal  Attempts  and  Aftions  had 
render'd  his  Name  (to  the  Difgrace  and  the  Pre- 
judice of  the  £;/^///7;  Nation)  too  well  known, 
and  defervedly  detefted,  in  thofe  remote  P.,rts 
of  the  World;  and  he  was  now  look'd  upon  as 
an  Arch-Pirate,  and  the  common  Enemy  of  Man- 
kind; and  accordingly  two  Portuguefe  Men  of 
War  went  out  in  purfuit  of  him,  and  one  met 
Vol.  V, 
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with  him  and  fought  him  for  ieveral  Hours ;  but 
Kidd's  Fortune  then  referv'd  him  for  another 
Place,  and  another  Manner  of  Trial. 

Amongfl  the  great  number  of  Vellels  he  took 
on  that  Coalt,  was  the  Ship  he  now  Hands  in- 
dii5i:ed  for,  "The  Q^iedagh  Merchant,  being  then  on 
a  trading  Voyage  from  Bengal  to  Siivat,  the 
Comm-xnAev  Euglijh,  Captain  JVright,  the  Owners 
Armenian  Merchants,  and  others.  He  had  taken 
Moors  before,  but  Mion  and  Chrifliatu  are  all  alike 
to  Pirates,  they  dillinguifli  not  Nations  and 
Religions. 

Thofe  on  board  the  Veflel  offered  30000  Rupees 
for  her  Ranfom,  but  the  Ship  was  too  confidera- 
ble  to  be  parted  with,  even  for  fo  great  a  Sum  i 
fo  Kidd  fold  Goods  out  of  her,  on  the  neighbour- 
ing Coaft,  to  the  Value  of  Ten  or  Twelve  thou- 
fand  Pounds,  out  of  which  he  took  whatever  he 
could  pretend  to  for  Ammunition  and  Provilions, 
with  Forty  Shares  for  himfelf,  and  the  remainder 
was  difpos'd  of  amongft  the  Crew,  and  particu- 
larly  thole  who  are  here  indicted  with  him,  who 
accompanied  him,  who  alliiled  him  throughout 
in  all  his  Piracies,  and  who  now  too  (hare  the 
Spoils  and  the  Guilt  with  him. 

With  this  Ship  and  another,  and  the  remain- 
der of  the  Goods  not  (Ad  on  the  Coaft,  he  fiil'd 
once  more  for  A ladagafcar, where  he  arri\''d  in  the 
beginning  of  M'z^  98,  and  there  again  what  was 
left  on  board  was  divided  according  to  the  fame 
Proportions,  and  am.ongft  the  fame  Perfons  as 
before,  each  Mariner  having  about  three  Bales 
to  his  Share. 

7'hen  the  Jury  [wrought  in  their  J/erdi^  againflVJil" 
liam  Kidd,  Jtr  Murder :    And   £>r  Newton 

proceeded. 

It  is  not  to  be  omitted,  That  at  his  Return  to 
Madagafcar,  there  came  on  board  himfome  Per- 
fons from  the  Ship    The  Rtflutinn,  formerly  the 
Mocca  Frigate  (for  the  Piratical  feizing  of  which 
Vefl'el  there  have  been  formerly  Trials  and  Con- 
vidions  in  this  Place)  of  which  Captain  CuUifmdt 
a  notorious  Pirate,  now  in  Cuftody,  and  againft 
whom  two  Bills  hare  been  found  for  Piracy,  oy 
the  Grand  Jury,  was  the  Commander.     They  at 
firft  feem'd  to  be  afraid   oi  Kidd,   but  without 
any  Ground  ;  as  his  former  Actions  had  demon- 
ftratied,and  the  Sequel  Hiew'd.    They,  who  were 
harden'd  Pirates,    and  long  inured  to  Villanies, 
could  fcarce  think  that  any  Man  could  fo  betray 
the  Truft  and  Confidence  the  Publick  had  placed 
in  him,  and  faid.  They  heard  he  was  come  to  take 
and  hang  them:  But  Captain  Kidd  aii'urd  them, 
That  hehad  no  fuch  Delign,  and  that  he  had  ra- 
ther his  Soul  fhould  broil  in  Hell,  than  do  them 
any  Harm  ;    bid  them  not  be  afraid,  and  fwore 
he  would  be  true  to  them.     And  here  indeed  he 
did  not  break  his  Word  :    This  was  his  Way  of 
being  True  to  his  Truft,  and  making  good  the 
Ends  of  his  CommilTion,  in  afting  with  the  grea- 
teft Treachery,  and  the  greateft  F:ilfenefs,    that 
ever  Man  did.     And,  to  make  all  that  has  been 
reprefented  cf  him  true.  Captain  Kidd  and  Cap- 
tain C«////or^  went  on  board,  treated   andprefen- 
ted  each  other  ;    and  inftead  of  taking  CulUford, 
as  ir  w  as  his  Duty  to  have  done,  and  his  Force 
was  fufficient  to  have  perform'd  it,  he  gave  him 
Money  and  Ammunition,    two  great   Guns  and 
Shot,  and  other  Necelfaries  to  fit  him  out  to  Sea, 
Q^q  a  that 
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that  he  tniqh:  be  in  a  Condition  the  better  to 
take  and  fciz'--  other  innocent  Perfons 

His  own  Ship  he  now  left,  and  went  on  board 
•f/:e  Qi'.edagh  Merchant ;  feveral  of  his  Men  then 
went  from  him,  but  not  the  Prifoners,  they  were 
all  along  Wcll-wifhers  and  AiTiilants  to  him, 
fought  for  him,  divided  the  Plunder  with  him, 
and  are  now  come  to  be  try'd  with  him.  _ 

This,  Gentlemen,  is  the  Crime  he  is  indicted 
for,  Piracy  ;  the  growing  Trouble,  Difturbance, 
and  Miichief  of  the  Trading  World,  and  the 
peaceable  part  of  Mankind,  the  Scandal  and  Re- 
proach of  the  European  Nations,  and  the  Chri- 
ifian  Name  (I  wifh  I  could  not  fay,  that  the  Kidds 
and  the  Jvfrji  had  not  made  it  more  particularly 
fo  of  the  Englip)  amongft  Mahometans  and  Pagam, 
in  the  cxrreameft  Parts  of  the  Earth ;  which  turns 
not  only  to  the  Difadvantage  of  the  immediate 
Sufferers,  but  of  all  fuch  as  traffick  in  thofeCoun- 
tries,  whether  Companies  or  lingle  Merchants, 
who  are  to  futfer  for  the  Misfortunes  of  others, 
with  whom,  it  may  be,  they  have  no  Dealings  ; 
and  for  the  Villanies  of  fuch,  whom  they  and 
all  Mankind  equally  and  juRly  deteft  and  ab- 
hor. 

This  is  the  Perfon  that  (lands  indifted  at  that 
Bar,  than  whom  no  one  in  this  Age  has  done 
more  Mifchief,  in  this  worft  kind  of  Mifchief; 
or  has  occafion'd  greater  Confuficn  and  Difor- 
der,  attended  with  all  the  Circumftances  of 
Cruelty  and  Falfhood,  and  a  Complication  of  all 
manrer  of  111-  , 

If  therefore  thefe  Fafts  fhall  be  prov  d  upon 
him,  you  will  then.  Gentlemen,  in  finding  him 
Guilty,  do  Juftice  to  the  injur'd  World,  the 
E}jg!iji}  Nation  (our  common  Country)  whofe 
Intereft  and  Welfare  fo  much  depend  on  the  En- 
creafe  and  Security  of  Trade  ;  and,  laflly,  to 
your  felres,  whom  the  Law  has  made  Judges  ot 
the  Faft. 

Mr  So'J.  Gen  My  Lord,  and  Gentlemen  ot  the 
Jury,  I  am  of  Council  for  the  King,  againft  the 
Prifoners  at  the  Bar,  in  this  Cafe,  with  the  Doftor 
that  has  opcn'd  the  Matter  from  the  beginning. 
Thefe  Prifoners  at  the  Bar  went  out  withCom- 
miffions  for  good  Purpofes,  tho'  they  made  ufe 
of  them  to  very  bad  ones.  Gentlemen  of  the 
Jury,  I  muR  tell  you,  The  Charge  upon  which 
vou  are  to  enquire,  is  only  upon  a  certain  Ship, 
call'd  The  Qiiedagh  Merchant,  and  to  that  we  (hall 
apply  our  Evidence.  What  was  taken  in  her 
has  been  open'd  already  :  All  we  will  do  now, 
is  to  call  our  Witnelfes,  and  make  out,  to  your 
Satisfaftion,  the  Things  charg'd  upon  them. 

Mr  Coniers.  My  Lord,  we  fhall  prove  this 
Charge  by  the  Perfons  that  were  Evidence  be- 
fore, Rohm  Bradinham,  and  Jvfeph  Pahier.  They 
went  out  with  Captain  A';W^  in  his  Voyage,  and 
he  began  it  in  April  1696.  I  believe  'twill^  be 
neceflary  that  they  give  fome  Account  before 
this  Piracy  was  committed,  which  was  not,  in 
Time,  till  February  i6cjj.  The/  will  give  you 
an  Account  of  fome  Plunders  that  happen'd  be- 
fore this,and  then  of  the  taking  of  this  Ship,  and 
the  dividing  it  amongft  them. 

Mr  J.  Powell.  When  went  they  out  ? 

Mr  Comers.  They  began  their  Voyage  m  April 
1696,  and  took  this  Ship  in  February  1697.  They 
did,  all  along  that  Voyage,  commit  feveral  Plun- 
ders on  feveral  Ships  they  thought  a  Prey.  Their 
Dcfign  was,  not  to  take  Pirates,  but  to  take  what 


they  could  get  out  of  any  Ships,  Friends  or  Ene- 
mies :  For  in  this  Ship,  The  Qncdagb  Mvrclmnt, 
which  was  a.  AlooriJJj  Ship,  there  were  feveral ^*- 
nienians ;  and  they  olfer'd  them  a  great  Sum  of 
Money  to  redeem  the  Ship,  but  they  refused  it; 
and  they  difpos'd  of  the  Goods,  and  divided  the 
Money:  And  for  the  Proof  of  that,  we  will  call 
Mr  Eradiiiham. 

Mr  J.  PciLtll.  I  underftand,  thnt  he  had  aCom- 
milTionj  theretore  if  any  one  has  a  CommifrK;n, 
and  he  afts  according  to  it,  he  is  not  a  Pirate  ; 
but  if  he  take  a  Commiffion  for  a  Colour,  that 
he  may  be  a  Pirate,  it  will  be  bad  indeed  :  And 
therefore,  if  you  can  prove  that  he  was  a  Pirate 
all  along,  this  will  be  a  great  Evidence  againft 
him. 

Mr  Conitrs.    My  Lord,  we  \\  ill  prove  that;  (o 
that  the  Commiffion  was  but  a  Colour.  Mr  5ivj-     ' 
dinham,  pray  gi\e  my  Lord  and  the  Jury  an  Ac- 
count when  you  began  your  Voyage,    and  your 
Proceedings  afterwards. 

Bradinham,  Some  time  in  the  Year  1696,  a- 
bout  the  beginning  of  yi/(ZV,  I  and  others  v\ere 
with  Captain  A7^^;  and  v^  e{a.i['d  ivom  Plymouth, 
defigning  for  New-Turk  ;  and  in  the  Way  we  met 
w  ith  a  French  Banker,  and  took  her. 

Mr  Corners.  Tell  the  Court  what  Ship  it  was 
you  went  in,  and  with  whom. 

Bradinham.  We  went  with  Captain  Kidd,  in 
the  Adventure  Galley- 

Mr  Centers.  What  Number  of  Men  had  yea 
when  you  went  firfl  out  ? 

Bradinhain.    About  Seventy  or  Eighty  Men. 

Mr  Coniei-s.  What  Force  of  Guns  had  you  ? 

Bradinham.    We  had  Thirty  Guns. 

Mr  Coniers.  In  what  Office  was  Captain  Kidd 
in  the  Ship  ? 

Bradinham.  He  was  the  Commander  of  her. 

Mr  Coniers.  Now  tell  my  Lord  and  the  Jury 
what  Time  you  left  England,  and  how  you  pro- 
ceeded. 

Bradinham.  In  May  1696  we  left  Plymouth,  and 
went  to  New-York,  and  in  the  Way  met  with  a 
French  Ship  and  took  her :  And  when  we  came  to 
New-Tork,  Captain  Kidd  put  up  Articles,  That 
if  any  Men  would  enter  themfelves  on  board  his 
Ship,  they  (hould  have  their  Shares  of  what 
fhould  be  taken  j  and  he  himfelf  was  to  have 
Forty  Shares. 

Mr  Coniers.  What  Number  of  Men  did  he  get 
after  thefe  Articles  were  publifh'd  > 

Bradinham.  He  carried  from  New-Tork  an  Hun- 
dred and  fifty-five  Men. 

Mr  Coniers.  Whither  did  he  fail  then  ? 

Bradinham.  To  the  Madera's,  from  thence  to 
Bonavii,  from  thence  to  St.JiTgo,  from  thence  to 
Madagafcar,  from  thence  to  Joanna,  from  thence 
to  Mahala,  from  Mahala  to  Joanna  again,  and 
from  thence  to  the  Red-Sea ;  and  there  we  waited 
for  thtMocca  Fleet  They  palled  us  one  Night, 
and  we  purfued  them,  and  went  among  them, 
and  was  defign'd  to  take  what  he  could  oi  them, 
but  he  found  they  were  too  flrong  for  him,  and 
was  fain  to  leave  them. 

MrCoxvper.  How  long  did  you  lie  in  wait  for 
that  Fleet  ? 

Bradinham.  A  Fortnight  or  Three  Weeks. 

Mr  Cowper.  Did  he  exprefs  himfelf  (o.  That 
he  did  lie  in  wait  for  that  Fleet  i 

Bradinham.  Yes  ;  he  faid.  That  he  did  defign 
to  make  a  Voyage  out  of  them. 

Mr  Cowper. 
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Mr  Cozvper.   Did  he  nbf  lie  in  wait  for  any 
French  Effects  in  chat  Fleet  ? 

Brndiiibam.  No,  only  for  the  MoorifI:>  Fleet. 
Mr  Cozvpo:  What  do  you  mean  by  the  MoorijI) 
Fleec  ? 

Eradiuham.  Tiie  Nati\cs  of  India,    the  Alaho- 
?>ietivis. 

Mr  Cozvper.  Wiiere  did  you  lie  in  wait  for  that 
Fleet  ? 

Bradinbam.  In  the  Red- Sea. 
Mr  Caliper-    In  the  Mouth  of  it? 
Eradinbam.  Yes. 

Mr  Couper.  Is  it  a  fit  Place  for  that  Purpofe  ? 
Bradinljam.  Several  Sail  of  Ships  may  lie  there. 
Mr  Cowper.  Did  you  expeft  them  ? 
Bradinbam.   Yes ;    Captain   Kidd  waited    for 
them. 

Mr  Corners.  How  long  did  you  ftay  there  ? 
Bradinbam.  About  a  Fortnight. 
Mr  Coniers.  Did  you  do  any  thing  in  that  time 
to  get  Intelligence  ? 

Bradinbam.  Captain  Kidd  fent  his  Boat  three 
times  to  Mcca,  to  fee  if  they  could  make  any 
Difcovery  ;  and  the  two  firft  times  they  could 
make  none;  but  the  third  time  they  brought 
word  the  Ships  were  ready  to  (liil  :  And  accord- 
ingly they  came,  and  we  failed  after  them,  and 
fell  in  with  them,  and  Captain  Kidd  fired  at 
them. 

Mr  Cowper.  You  fay,  he  fent  his  Boat  tlirce 
times  for  Intelligence  ;  Can  you  remember 
what  Anfwerthey  brought.? 

Bradinbam.  The  two  firft  times  they  brought 
ro  Intelligence,  but  the  third  time  they  brought 
Word  that  fourteen  or  fifteen  Ships  were  ready 
to  fail. 

Mr  Coniers.  What  Colours  did  they  fay  they 
had.^ 

Bradinbam.  I  cannot  tell  that.  When  Cap- 
tain Kidd  had  fetched  them  up,  he  found  they 
■were  under  Convoy,  and  fo  he  left  them  :  And 
then  he  was  going  to  the  Coaft  of  Malabary  and 
by  the  Way  met  with  Captain  Parker. 

Mr  j.  Povjel.  Did  they  fire  any  Guns  at  the 
Mocca  Fleet  ? 

Bradinbam.  Yes ;  Captain  Kidi  fired  divers 
Guns  at  them. 

Mr  Coniers.  After  fuch  time  as  you  left  the 
AUua  Fleet,  What  liappencd  after  that  ?  Recol- 
lei5t  your  felf  ? 

Bradinbam.  We  took  a  Ship  that  Captain 
Parker  was  Commander  of,  between  Caraway  and 
the  Red-Sea. 

Mr  Coniers.  What  Ship  was  this  that  Captain 
Parker  was  Commander  ot  ■* 

Bradinbam  A  Moorifi^  Ship,  fhe  came  from 
Bombay,  and  Captain  Parker  was  the  Mafic r. 

Mr  Coniers.  What  did  you  take  from  this 
Ship  ? 

Bradinbajn.  Captain  Kidd  took  out  Parker,  and 
a  Portugiiefe  for  a  Linguifler. 

Mr  Coniers.  A  Lingtiifier  j  What  do  you  mean 
by  that  > 

Bradinbam.  An  Interpreter.  He  took  out  of  her 
a  Bale  of  Coffee,  a  Bale  of  Pepper,  about  twen- 
ty Pieces  of  Arabian  Gold,  and  ordered  fomc 
Men  to  be  taken  and  hoifted  up  by  their  Arms, 
and  drub'd  with  a  naked  Cutlace. 
Mr.  Coniers.  Why  did  he  do  that  ? 
Bradinbam.  That  they  might  confefs  what 
Money  they  had. 


Mr  Coniers.  Were  thofe  Men  Frenchmen  tliac 
Were  thus  ufcd  i* 

Bradinbam    No  ;   tlicy  were  Moors. 
Mr  Coniers.  Was  there  any  Demand  made  of 
thofe  Men,  Captain  Parker,  and  the  Portiigt/efc? 

Bradinbam.  Yes ;  The  Engli/Jj  Factory  lent  for 
this  Parker  and  the  Portngueje,  and  he  deny'd  that 
he  had  any  fuch  Perfons  on  Board,  for  he  kept 
them  in  a  Hok-. 

Mr  Cniers.  Do  you  know  any  Thing  more? 
Bradinbam.  Then  he  went  to  Sea,  and  thac 
Kighc  he  met  with  a  Portugnefe  Man  of  War;  the 
next  Morning  he  came  up  with  her,  and  the  Por- 
tugnefe firft  fired  at  Captain  Kidd,  and  he  at  him 
again  ;  they  fought  four  or  five  Hours  j  Captaia 
Kidd  had  ten  Alen  wounded. 

Mr  Coniers.    So  that  there  was  nothing  more 
than  Fighting? 
Bradinbam.  No. 

Mr  Conie-rs.  Go  on ;  what  did  you  do  next  ? 
Bradinbam.  We  went  to  the  Coaft  of  Malabar. 
Mr  Coniers.  What  did  you  go  thither  for  ? 
Bradinbam.   We  went   to  one  of   the  Malabar 
Iftands  for  Wood  and  Water,  and  Captain  Kidd 
went  a-fhore,  and  feveral  of  his  Men,  and  plun- 
dered fevcral  Boats,  and   burnt  feveral  HoufeSj 
and  ordered  one  of  the  Natives  to  be  ty'd  to  3 
Tree,  and  one  of  his  Men  to  fhooc  him. 

Mr  Coniers.  Pray  go  on :  what  was  the  Reafon 
of  his  fhooting  this  Indian  ? 

Bradinbam.  One  ot  his  Men,  that  was  his  Coo- 
per, h.ad  been  a-fhore,  and  fome  of  the  Natives 
had  cut  this  Man's  Throat,  and  that  was  the 
Reafon  he  ordered  his  Men  to  ferve  this  Man  fo. 
Mr  Coniers.  Pray  go  on  and  give  an  Account 
what  happened  afterwards. 

Bradinbam.  Then  we  came  back  again  to  the 
Malabar  Coaft,  and  cruifed;  and  in  Otlober  he 
killed  his  Gunner,  William  Moore. 

Mr  Coniers.  IV'll  what  happened  next  after 
that. 

Mr  Cowper.  Was  this  the  Ociober  next  after  he 
left  England,   or  the  Year  following  ? 
Bradinbam.   It  was  in  Oiiober,    16^7. 
"M-V  Coniers.  Well  go  on. 

Bradinbam.  Some  time  in  November  he  took  a 
Mooriflo  Ship  belonging  to  Suratt,  there  were  two 
Dutctmen  belonging  to  her,  tlie  reft  were  Moors., 
Captain  Kidd  chafed  this  Ship  under  French  Co- 
lours ;  and  when  the  Dutchmen  faw  that,  he  put 
out  French  Colour^  too.  And  Captain  Kidd  came 
up  with  them,  and  commanded  them  on  Board; 
and  he  ordered  a  Frenchman  to  come  upon  Deck, 
and  to  pretend  himfelf  Captain.  And  fo  this 
Commander  comes  aboard,  and  comes  to  this 
Monjiem  Le  Roj  that  was  to  pafs  for  the  Cap- 
tain ,  and  he  fliews  him  a  Paper,  and  faid  it 
was  a  F,ench  Pafs.  And  Captain  Kidd  faid. 
By  God,  Have  I  catch'' d  you  ?  Tou  are  a  free  Priz,e  to 
England-  We  took  two  Horfes,  fome  Quilts, 
&c.  and  the  Ship  he  carried  to  Aladagafsar.  In 
December  he  took  a  Muorifl)  Ketch,  flie  was  taken 
by  the  Boat,  we  had  one  Man  wounded  in 
taking  of  her. 

Mr  Coniers.  When  was  this  done  ? 
Bradinbam.  In  December,   169I. 
Mr  Coniers.  What  did  you  plunder  then  ? 
Bradinbam.  Our  People  took  the  Veffel  a-lTiore, 
and  Captain  Kidd  took  out  of  her  thirty  Tubs 
of  Sugar,  a  Bale  of  Coffee,  &c.  and  thert  he  order- 
ed the  Velfel  to  be  turned  a-drift. 

Mr  Coniers^ 
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Mr  Coniers.  What  followed  in  January  ? 
Bradinham.   January  the    20th,  Capt:iin  KicU 
took  a  Portuguefe  that  came  from  Btugal :  He  took 
out  of  her  two  Chefts  of  Opium,  fome  Eafi-hdia 
Goods,  and  Bags  of  Rice,   &c. 

Mr  Comers.  How  long  did  you  keep  this  Ship  ? 
Bradinham  He  liept  this  Portnguefe  Ship  about 
feven  Days  :  He  took  out  of  her  fomc  Butter, 
Wax,  and  Eaft-LiJia  Goods  :  He  kept  her  till 
he  was  chafed  by  feven  or  eight  Sad  ot  Dutch, 
and  then  he  lefc  her 

Mr  Coniers.  My  Lord,  Now  we  are  come 
to  that  on  which  the  Indictment  is  founded. 
Mr  Bradinham,  give  a  particular  Account  ot 
that. 

Bradiahatn.  Some  time  in  January,  Captain 
Kidd  took  T'he  Qiiedagh  Marcbam  :  He  gave  her 
chafe  under  French  Colours  :  He  came  up  with 
her,  and  commanded  the  Mafler  aboard;  And 
there  came  an  old  Frenchman  in  the  Boat  ;  and 
after  he  had  been  aboard  awhile,  he  told  Cap- 
tain Kidd  he  was  not  the  Captain,  but  the 
Gunner.  And  Captain  Kidd  lent  fot  liis  Cap- 
tain on  board  his  Ship. 

Mr  Coniers.  Who  was  that  ? 

Bradinham.   Mr  JVright. 

"is/ir  Coniers.  What  Countryman  was  he  ? 

Bradinham.  An  Englifiman.  He  \\as  fent 
for  aboard,  and  he  came  ;  and  Captain  Kidd 
told  him,  he  vas  his  Prifoner.  And  he  ordered 
his  Men  to  go  aboard,  and  take  Polfeffion  of 
the  5-hip,  and  dil'pofed  of  the  Goods  on  that 
Coaft  to  the  Value  of  Seven  or  Eight  Thoufand 
Pounds. 

Mr  Coniers.  What  Perfons  were  aboard  her  ? 

Bradinham.  There  was  Captain  IVright.,  and  two 
Dutchmen,  and  a  Frenchman,  and  fome  Armenians, 
and  the  reft  Moors. 

Mr  Coniers.  Did  thefe  Artnenians  make  any  Ot- 
fer  of  any  Money  for  their  Ranl'om  ? 

Bradinham-  Captain  Kidd  told  them.  They 
fliould  be  ranfomed,  if  they  made  an  Offer  that 
he  liked  of.  So  they  offered  him  twenty  thou- 
fand Rupees.  He  told  them.  That  was  but  a 
fmall  parcel  of  Money,  and  the  Cargo  was 
worth  a  great  deal  more. 

Mr  Coniers.  Who  did  the  Cargo  belong  to  ? 

Bradinham.  To  thofe  Armenians,  as  I  was  in- 
form'd  by  Captain  Wright. 

Mr  Coniers.  What  did  he  do  with  them  ? 

Bradinham.  He  difpofed  of  fome  of  them  on 
Coaft  of  India. 

Mr  Coniers.  What  did  he  do  with  the  Proceed 
of  the  Goods  he  fold  ? 

Bradinham.  He  fhared  the  Money. 

Mr  Coniers.  Had  thefe  Men  (the  other  Prifo- 
ners)  any  of  the  Shares  ? 

Bradinham.  Yes,  all  of  them.  You  were  a 
Half-fliare  Man,  and  you  a  Half-fliare  Man, 
(pointing  to  two  of  them-) 

Mr  Coniers.  Mr  Bradinham,  You  fay  Captain 
JVright  came  aboard  Kidd's  Ship. 

Bradinham.  Yes. 

Mr  Coniers.  Did  he  difcourfe  with  him  ? 

Bradinham.  I  was  not  with  him,  for  he  kept  his 
Cabin  to  himfelf. 

Mr  Coniers,  But  you  are  fure  he  came  a- 
board  ? 

Bradinham.  Yes. 

Mr  Coniers.  And  he  NVaS  ail  En^HJJmani 

Bradinham,  Yes. 


Mr  Coniers.  How  did  Captain  Kidd  behave 
himfelf  to  the  Ships  or  Boats  there? 

kradinham.  He  bearded  feveral  Ships,  and  took 
out  of  them  vvhat  was  for  his  turn. 

Mr  Coniers.  How  did  he  ufe  thofe  that  he  tra- 
ded with? 

Bradinham.  Some  of  them  came  aboard  feveral 
times,  and  he  traded  with  them  :  But  fome  of 
them  came  aboard  when  he  was  going  aw&y, 
and  he  plundered  them,  and  fent  them  alhore 
without  any  Goods. 

Mr  Coniers.  What  Countrymen  were  thofe 
he  ierved  thus .'' 

Bradinham.  Mahometans :  They  had  dealt  with 
him  before  conliderably. 

Mr  Coniers.    How   much  did   he    tak'e   from 


About   Five    Hundred    Peices  of 


them  ? 

Bradinham 
Eight. 

Mr  Coniers.  How  do  you  know  that  ? 

Bradiniiam-  I  law  it  told  afterwards.  We  went 
to  Aladagajcar  afterwards,  and  by  the  Way  met 
with  a  MooiiJI)  Ship,  and  took  out  of  her  feveral 
Casks  of  Butter,  and  other  Things 

Mr  Coivper.  What  were  the  Crew  of  this  Ship? 

Mr  ]■  Powel.  They  are  Indidted  for  The  Qiie- 
dagh'Merchant  ;  were  all  the  Prifoners  in  that 
Action  ?  You  have  given  an  Hiftorical  Account 
from  the  Beginning,  that  he  was  a  mcer  Plunde- 
rer :  But  now  you  are  to  come  to  The  Qiied.igh, 
for  which  they  are  Indid:ed  ;  go  not  beyond 
it. 

Mr  Coniers-  Look  on  the  feveral  Prifoners  at 
the  Bar,  and  tell  v^hether  any  of  the  Priioners 
were  at  the  taking  of  The  Qiiedagh- Merchant. 

C/.  of  Arr.  Was  M^iUiam  Kidd  there,  at  the 
Time  the  Ship  was  taken? 

Bradinhajn-  Yes. 

CI.  of  Arr.  Was  Nicholas  QmchiU  there  f 

Bradinham.  Yes. 

CI.  of  Arr.  Do  you  know  James  Hov:e  ?  Was 
he  there  i 

BradinhajM-  Yes. 

Cl.  of  Arr.  Had  he  a  Share  ? 

Bradinham.  Yes. 

Cl.  of  Arr.  Had  Rohert  Lajnley  a  Share  i* 

Bradinham.  Yes.  He  was  a  Servant ,  and  had 
but  half  a  Share  of  the  Money,  and  a  w  hole 
Share  of  the  Goods. 

Cl.  of  Arr.  lVil!ia7n  Jenkins,  was  he  there,  and 
had  a  Share? 

Bradinhain.  Yes. 

Cl.  of  Arr.  Gabriel  Loffe,  did  you  know  what 
he  had  ? 

Bradinhain.  He  had  half  a  Share  of  the  Money, 
an  a  whole  Share  of  the  Goods. 

Cl.ofArr.  Hugh  Parrot,  what  had  he  ? 

Bradinham.  Half  a  Share. 

Cl  of  Arr.  Had  Richard  Barlicorn  a  Share.? 

Bradinham.  He  had  half  a  Share  of  Money,  an4 
a  whole  Share  of  Goods. 

Cl  of  Arr.  Had  Abel  Owens  any  ? 

Bradinham.  He  had  half  a  Share, 

Abel  Owens.  Had  I  any  of  it  ? 

Bradinham.  You  had  it :    You  took  it. 

Cl.  of  Arr.  What  had  Darby  Mallins  ? 

Bradinham.  H-  nad  half  a  Share  of  the  Money, 
and  a  whole  Share  of  the  Goods. 

Mr  Coniers.  Now  we  have  fully  proved  this  as 
to  The  Qued^gb-  Merchant. 
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Dr  Nevjton.  When  you  came   to  Madagafcar^         Bradinham.  Slic  was  To  leaky,  that  flje  had  two 

■V^hac  was  done  there  ?  Pumps   goings   and  when  (he  came   to  fliore, 

B-i-adinhmn.    There  came  a  Canoo  to  us  with  they  left  her,  becaufe  fhe  was  not  fit  to  <^o  to 

fome  Englifi)  Men  in  her,  they  were  formerly  ac-  Sea  again.     And  fo  Capt.  Kidd  went  aboard  7?je 

quaintcd  with  Captain  Kidd,  and  they  told  him,  Scuddee  Machant,  and  defigned  to  make  a  Man  of 

they  had  heard,  that  he  was  come  co  take  them.  War  of  her. 


and  hang  them. 

Dr  Newton.  Who  were  they  ? 

Bradinham.  They  belonged  to  the  Moco  Fri- 
gate. 

Mr  Couiers,  Give  a  particular  Account  of  that 
Matter. 


Mr  Cmkrs.  What  is  that  Scuddee-Merchant  ?  Do 
you  mean  I'/je  Quedagh- Merchant  ? 
Bradinham.  Yes. 

L  C  B.  IVard,  What  became  of  that  Ship  af- 
terwards ? 

Bradinham.  I  left  him  at  Madagafcar,  after  tlie 
Bradiiiha7n     When    we  came  to    Madagafcar^    Money  and  Goods  were  divided  j  and  can  give 
there  cune  a  Ca)wo  off  to  us.  no  Account  afterwards. 

Mr  Couiers.   From  whom  ?  _  Dr  Newton.  But  you  fay,  Capt.  Kidd  went  a- 

£  admham.  From   the  Moco  Frigate,    Captain     board  "the  Quedagh. 
Cvlhjuyd  was  che  Commander-     And  there  were         Bradinham.  Yes. 

feme  whire  Men  in  her,  that  had  formerly  been         Mr  Outers.  My  Lord  we  have  done  as  to  this 
acquantcu  -^  ;i  Captain  Kidd;  they  heard  chat     Witnefsj   if  they  will  ask  him  any  Thing  they 


he  was  come  to  take  tnem,  and  hang  them.  He 
told  chein,  it  was  no  fucn  thing,  for  he  was  as 
bad  as  they. 

Mr  Co/iters    Were  they  thought  to  be  Pirates  ? 

B-.i.iir.h.im.  They  were  fo. 

Mr  Lvnjers.  What  was  it  that  Captain  Kidd 
faiu  .-■ 

Bradinham  He  afl'ured  them  it  was  no  fuch 
thing.  And  afcerw  ards  went  aboard  with  them, 
and  fwore  co  be  time  to  them;  and  he  took  a 
Cup  ot  Bomboe,  and  fwore  to  be  true  to  them, 
and  affill  them  ;  and  he  afllfied  this  Captain 
Culliford  with  Guns,  and  an  Anchor,  to  fit  him 
to  Sea  again. 

L  C.  B.  Ward.  How  came  you  to  know  all  this.? 
Was  you  aboard  then  ? 

Bradinham.  I  was  aboard  then,  and  I  heard 
the  Words. 

Dr  Newton.  Were  any  of  the  Goods  divided 
at   Madagafcar  ? 
Bradinham.  Yes. 
Mr  Couiers.  Now  look  on  the  Prifoners  again, 


may. 

Cl  of  Art.  Will  any  of  you  ask  him  any  Que. 
ftions?  ^ 

Kidd.  He  fays,  when  he  w  ent  out  firft  from 
England,  he  went  out  of  Plymouth  in  May,  which 
he  did  not ;  for  we  went  in  April,  therefore  this 
is  a  Contradidion, 

L  C.  B  Ward  Mr  Kidd,  if  you  will  ask  him 
any  Queftions,  you  may.  Do  you  defire  he  (hould 
be  politive  when  you  went  from  Plymouth  ? 

Bradinham.  It  was  about  the  firft  of  May,  mj 
Lord. 

L.  C.  B.  Ward.  What  Year  ? 

Bradinham.    In  the  Year    16^6. 

Cl.  of  Arr.  Nicholas  ChwchiU,  will  you  ask  him 
any  Queftions? 

Churchill.  I  would  have  went  a  fhore  at  Carawar, 
but  the  Captain  would  not  let  me. 

L.  C.  B.  Ward.  It  is  proved  that  you  was  at 
the  taking  of  T'he  Quedagh- Merchant,  and  divi" 
ding  the  Goods. 

Churchill.  Yes,  my  Lord;  but  I  could  not  help  If, 


you  fay  after  he  met  with  this  Captain  Culliford,    I  was  forced  to  do  what  the  Captain  ordered  me. 


you  went  and  had  a  Divifion  made  j  pray  give  an 
Account  of  it. 

Bradinham  When  we  came  to  Madagafcar, 
Captain  Kidd  ordered  the  Goods  to  be  carried  a- 
fhore,  and  fhared.  And  he  had  forty  Shares 
himfelf. 

Cl.  of  An.  Had  Nicholas  Churchill  a.  Share? 

Bradinham.  Yes. 

Cl.  of  Arr.  Had  James  Howe  a  Share  ? 

Bradinham.  Yes. 

C.  of  Arr.  Had  Robert  Lamley  a  Share  ? 

Bradinham.  Yes. 

Cl.  of  Arr.  Had  William  Jenkins  a  Share.' 

Bradinham.  Yes. 

CL  of  Arr.  Had  Gabriel  Loffe  a  Share  ? 

Bradinham.  Yes. 

Cl.  oj  Arr.  Had  Hugh  Parrot  a  Share  ? 

Bradinham-   Yes. 

C.  of  Arr.  Had  Richard  Barlicorn  a  Share  ?     • 

Bradinham.  Yes.  .••_.. 

Cl.  of  Arr.  Had  Abel  Owens  a  Share?       •  ■lo- 

Bradinham.  Yes. 

Cl.  of  Arr.  Had  Darby  MuHins  a  Share  ? 

Bradinham.  Yes. 

Cl.  of  Arr.  So  that  you  fay,     very  one  of  the 
Prifoners  at  the  Bar  had  a  Share.  : .. 

Bradinham.    Yes. 

Mr  Coniers.  What  became  afterwards  of  the 
Adventure  Galley  ? 


Cl.  of  Arr.  James  Howe^  will  you  ask  him  any 
Queftions  ? 

James  Howe.  Have  not  I  obeyed  my  Captain 
in  all  his  Commands  ? 

L.  C.  B.  Ward.  There  is  no  doubt  made  of 
that.  If  any  of  you  will  ask  him  any  Queftions, 
you  may. 

Kidd.  Did  you  not  fee  any  French  PafTes  aboard 
"The  Quedagh' Merchant  ? 

Bradinham.  You  told  me  you  had  French  PafleS; 
I  never  did  fee  them. 

Kidd.  Did  you  never  declare  this  to  any  body, 
that  you  faw  thefe  French  Pafl'es  ? 

Bradinham.  No,  I  never  did  fee  any  ;  but  I  on- 
ly faid,  I  heard  you  fay  you  had  them. 

Churchill.  Had  I  any  Share  ? 

Bradinham.   Yes. 

Churchill.  How  will  you  prove  that  ? 

Jenkins.  My  Lord,  I  ask  him.  Whether  I  wa8 
not  a  Servant  ? 

L.  C.B  Ward.  Ask  the  Witnefs  what  Queft^r 
ons  you  will. 

Bradinham.  My  Lord  he  was  a  Servant. 

L.  C.  B.  Ward.  Who  was  he  a  Servanr  to  ? 

Bradinham.  To  George  BuUen. 

Jenkins.  My  Lord,  I  beg  you  will  examine  my 
Indenture ;  for  I  have  it  in  my  Pocket,  I  had  no* 
thing  aboard  that  Ship,  but  what  my  Matter 
had. 
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BradmhiMt  But  yon  had  a  Share  of  the  Goods  ; 
I  cannot  tell  whetiier  jour  Mallicr  had  it  after- 
wards. 

CI  of  An.  Gal/rid  Lofe,  have  you  any  Quefti- 
on  to  ask  him^ 

Gal/  L'ffe  I  have  nothing  to  fay  to  him,  but 
to  ask  him,  Whether  I  did  ever  difcbey  my 
Captain's  Commands,  or  was  any  \\  ays  muti- 
nous on  board  the  Ship  ? 

Bradinham.  No,  I  cannot  fay  you  did. 

CI.  oj  Arr.  Hugh  Parrot,  do  you  ask  him  any 
Queftions? 

Parrot.  No- 

CI.  of  An:  Richard  Barlkorn,  do  you  ask  him 
^ny  more  Queftions  ? 

Barlkorn.  I  ask  him.  Whether  I  was  not  the 
Captain  s  Servant  ? 

L.  C.  B.  IVard   Yes,  he  fays  you  was. 

CI.  of  Arr.  Abd  Owens,  will  you  ask  him  any 
Queftions  1 

Owens.  I  have  nothing  to  fay  j  but  depend  up- 
on the  King's  ProcLxmation. 

CI.  of  Arr.  Darby  Mullins,  have  you  any  Que- 
ftions to  ask  him  ? 

Mullins.  My  Lord,  he  knows  I  had  nothing 
but  what  Captain  KiJd  was  pleafed  to  give  me. 

L.C.B-  IVard.  Was  he  a  Servant  to  Captain 
Kidd,  or  no  ? 

I'radinbam.  He  had  a  half  Share  of  Money,  and 
a  whole  Share  of  Goods. 

Mr  j.  Powil.  What  was  the  Reafon  feme  had 
whole  Shapes,  and  fome  half  Shares? 

Bradiii/jafn.  Some  were  able  Seamen,  and  fome 
Landmen  or  Servants.  There  v\ere  in  all  i6o 
Shares,  whereof  Capt.  Kidd  had  40;  and  fome 
of  the  Men  had  whole  Shares,  and  fome  only 
half  Shares. 

Mr  Cowper.  Y"ou  told  US  at  firft,  that  in  your 
Paffage  to  Ntw-Turk,  you  took  a  Freud]  Banker, 
and  that  lie  condemned  her  at  New-Tork, 

Bradinham.  Yes. 

Mr  C'-dii^er.  Did  he  offer  to  carry  any  other 
Ships  he  took,  to  be  condemned.? 

Bradinham.  No,    Sir,   never. 

Mr  Coniers.  Call  J ofeph  Palmer  (  who  appeared  ) 
Mr  Palmer,  give  my  Lord,  and  the  Jury  an  Ac- 
count, whether  you  were  one  of  the  Men  that 
went  with  Capt.  Kidd,  in  the  Adventure -Galley. 

Palmer.  Yes  I  was. 

yit  Corners.  Then  give  an  Account  when  you 
\&k  England;  and  of  your  Proceedings  in  your 
yoyage. 

Painter  About  the  laft  of  April,  or  the  begin- 
ning of  May,  1696,  we  went  out  o{  Plymouth  to 
J\leio-Tvrk  ;  and  by  the  Way  took  a  French  Banker. 
And  in  "July  we  came  to  New-Turk.  About  the 
^th  of  February  we  went  to  Madenu. 

Mr  Coniers.  When  you  were  at  Neiu  York,  was 
there  any  Publication  of  any  Thing,  to  invite 
Men  to  come  in  to  Captain  Kidd? 

Pahner.  Yes,  there  were  Articles  fet  up  for 
Men  to  ccme  aboard  Captain  Kidd's  Ship.  He 
was  t6  have  forty  Shares  for  his  Ship,  and  eve- 
ry Man  was  to  have  a  Share.  And  they  were 
to  give  him  fix  Pounds  a  Man  for  their  Arms. 

MrConien.  How  many  Men  was  his  Comple- 
ment? 

Palmer.  When  we  came  from  New-York,  he  had 
between  150  and  160  Men. 

Mr  Coniers.  Give  an  Account  what  you  did 
after  this.    Whithex  did  you  go  thea? 


Palmer.  We  went  from  New-York  to  AlaJiraij 
and  from  thence  to  Bonavifi,  and  there  we  took 
in  Salt ;  and  from  thence  we  went  to  St.  yago, 
and  there  we  bought  Provifions  ;  and  from  thence 
we  went  to  Midagafcar.  W  hen  we  were  not  f.ir 
from  the  Cape  oj  Gotd  Hope.,  he  met  with  Capt. 
U'anen.,  with  three  Siil  of  Men  of  War  belidcS 
himlelf ;  there  was  the  Tyger,  and  the  King-fifoer., 
and  another  Ship.  And  Capt.  Kidd  kept  theni 
Company  about  three  or  four  Days,  and  after 
that  went  to  Madagafear,  and  fome  time  in  Febru- 
ary arrived  there  ;  and  there  we  watered  and 
viftuallcd.  We  cam.e  to  Malabar  about  tlie  firft 
ot  fime  Tlien  we  went  to  foanna,  and  from 
thence  to  Alahala;  and  trom  thence  to  'Joaiirta 
again.  And  then  v.e  met  with  fo-me  Indian  Mer- 
chants, fo  we  watered  the  Ship  there,  and  did 
them  no  Harm.  And  Irom  thence  we  went  to 
Alabala,  wiiere  Captain  Kidd  graved  his  Ship  : 
We  had  a  great  Sickncfs  in  the  Siiip,  and  fome- 
times  w  e  loft  lour  or  five  Men  in  a  Day.  And 
atterwards  we  went  to  yoiiana  again,  and  there 
came  aboard  feveral  Frendo  Men  and  feveral  Eng- 
hf)  Men  that  had  loft  their  Ship.  Thofe  French 
Men  lent  Captain  Kidd  lomeMcney  to  mendiiis 
Ship.  And  after  this,  \se  came  to  a  Place  called 
Mabbee,  in  the  Red-Sea,  and  cook  in  Water,  and 
Guiny  Corn,  that  he  took  from  the  Natives.  And 
from  tlience  we  went  to  Babs-Key. 

Mr.  Coniers.  What  Time  was  it  that  you  came 
to  that  Babs-Key  ? 

Palmer.  In  July,  1697. 

Mr  Coniers.  Now  pray  tell  us  what  pafled  there. 

Palmer.  When  Captain  Kidd  came  to  Babs- 
Key,  he  Ifay'd  there  about  three  Weeks. 

Mr  Coniers.  Why  did  you  ftay  there  ?  Tell  us 
the  Reafon  of  it- 

Palmer.  I  heard  him  fay,  Come  Boys,  I  will  make 
M-yney  enough  out  of  that  FLet. 

Mr  Coniers.  Out  of  what  Fleet? 

Palmer.  The  Mocca  Fleet.  When  we  came  to. 
the  Key,  he  ordered  fome  of  his  Men  to  look  out 
as  Spies.  He  fent  his  Boat  three  times  to  make 
a  Dilcovery,  and  he  gave  them  Orders,  either  to 
take  a  Prifoner,  or  to  getan  Account  whatShips 
lay  there.  And  the  Boat  went  twice, and  brought 
no  News;  but  the  third  time  they  brought  Word, 
that  there  were  fourteen  or  fifteen  Ships  lying 
there  ready  to  fail  ;  fome  of  them  had  Englifl^ 
Colours,  fome  Dutch  Colours,  and  fome  Moor- 
if)  Colours;  and  there  was  a  great  Ship  with  red 
Colours,  with  her  Fore-rop-lail  k-ofe,  ready  to 
fail.  And  Captain  Kidd  ordered  his  Men  to 
take  care  thefe  Ships  did  not  pafs  by  in  the 
Night. 

Mr  Coniers.  You  fay,  he  order'd  his  Men  to 
watch  this  Fleet ;  How  did  he  order  them  .<' 

Palmer.  He  order'd  them  by  a  Lift  in  their 
Turns,  to  look  out  for  the  coming  of  this  Fleet  i 
And  fo  after  four  or  five  Days  the  Fleet  came 
down  in  an  E\ening,  about  the  i4th  or  j  5th  of 
Augufl;  the  next  Morning  Captain  Kidd  went 
alter  them,  and  he  fell  into  the  midft  of  the 
Fleet,  and  there  was  a  Dutch  Convoy,  and  an 
Eiiglijh  one  among  them.  He  went  into  the 
midft  of  the  Fleet,  and  fired  a  Gun  after  a  Moor- 
//7:)  Ship,  and  the  two  Men  of  War  fired  at  us, 
but  did  no  Harm,  for  they  did  not  reach  us.  So 
we  left  the  Fleet,  aud  from  thence  went  to  Ca- 
ra-war.-^  ■'■' 
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Mr  Coniers.  Tell  what  pafled  there. 

Palmer.  Then  we  met  with  a  Iraall  Veflel  be- 
longing to  Aden. 

Mr  Cmiiers.  What  Country  did  it  belong  to  •* 

Palmer.  Black  People,  only  there  was  one  'Timnai 
Parker,  and  a  Purtitgiiefe  Don  AiUonio  on  board. 

Mr  Cviiiers.     Was  he  the  Commander  of  the 

Ship  > 

Pahner.  I  cannot  tell. 

Mr  Comers.  What  did  Captain  Kidd  do  with 
this  Ship. 

Palmer.  He  took  this  Parker  tor  a  Pilot,  and 
the  Ponugucz.e  for  a  Linguifter. 

Mr  Comers.  What  do  you  mean  by  that  Word 
Linguifter  ? 

Palmer.  An  Interpreter  to  fpeak  S^anifl}  and 
Portuguese. 

Mr  Coniers.  Did  he  take  any  Thing  out  of  the 
Ship,  befides  the. Men  ? 

Palmer.  He  took  a  Bale  of  Pepper,  and  a  Bale 
of  Corfee,  and  let  the  Ship  go.  But  after  this 
we  went  to  Carra-xar. 

Mr  Coniers  Before  you  let  the  Ship  go,  how 
were  the  Men  ufed  by  him  ? 

Palmer.  He  ordered  fome  of  the  Men  to  be 
hoifted  up  by  their  Arms,  and  drubb'd  with  a 
naked  Cutlafs.  They  were  laid  with  their 
Hands  backward 

Mr  Coniers.  When  they  were  hoifled  up,  give 
an  Account  how  they  were  ufed,  and  for  what 
Reafon. 

Palmer.  They  were  beat  with  a  naked  Cutlafs, 
to  make  them  difcover  what  Money  v.  as  aboard. 

Mr  Coniers.  What  was  the  next  Thing  ? 

Palmer.  He  took  out  this  Parker  for  a  Pilot,  and 
Antonio  the  Portuguez.e  for  a  Linguifter.  I  heard 
there  was  Money  taken,  but  I  did  not  fee  it. 

yix Coniers.  What  did  he  do  with  thoie  Men  1 

Palmer.  He  kept  them  as  the  other  Men  were 
kept. 

Mr  Coniers.  Was  there  any  Demand  made  of 
thefe  Men  ? 

Palmer.  When  we  came  to  Carawar,  the  Fado- 
ry  demanded  them,  and  he  denied  them. 

Mr  Conie-rs.  What  Fattory  is  this  ? 

Palmer.  An  Englifio  FaAory.  There  were  one 
Harvei  and  Mafon  came  to  demand  thefe  Men. 

Mr  Coniers.  And  what  faid  Captain  Kidd  to 
them  ? 

Palmer.  He  deny'd  that  he  had  any  fuch  Men, 
and  he  kept  them  in  the  Hold,  I  believe,  a 
Week.  Several  of  his  Men  would  have  left  him 
if  they  could. 

Mr  Coniers.  What  did  he  do  after  this? 

Palmer.  He  put  to  Sea,  and  met  with  a  Portu- 
guez,e  Man  of  War,  and  fought  her  ;  he  engaged 
her  five  or  fix  Hours,and  afterwards  left  her,  and 
then  he  bought  fome  Hogs  of  the  Natives.  Af- 
ter he  went  from  this  Carawar,  he  went  to  Porto, 
and  took  in  fome  Hogs  there.  And  then  went 
to  the  Ifland  of  Malabar,  and  watered  his  Ship  ; 
and  his  Cooper  went  artiore,  and  the  Natives  cut 
his  Throat.  And  after  this,  Capt.  Kidd  fent 
fome  Men  afhore,  and  order 'd  them,  That  if 
they  (hould  meet  any  of  the  Natives,  they  fliould 
kill  'em,  and  plunder 'em. 

Mr  Coniers.  Go  on,  Sir. 

Palmer.  After  that,  they  went  to  the   Coaft  of 
Malabar  aga.\u,  and  in  November  met  with  a  Ship, 
and  took   her:     One  Schipper   Mitchel  was    the 
Commander  ;  fhe  was  a  AJocrifii  Ship. 
Mr  Coniers.  What  became  of  her  i 
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Palmer.  Capt.  A7./</  carried  her  to  Madagafuir. 

Mr  Coniers.    What  Goods  were  in  her  ? 

Palmer  There  were  two  Horfes,  and  ten  Bales 
of  Cotton,  that  he  fold  to  the  Natives. 

Mr  Comers.  Did  he  fend  for  any  aboard  at  this 
Time  ? 

Palmer.  There  was  a  Frenchman  that  was  to 
pretend  himfelf  the  Captain.  He  took  her  un- 
der French  Colours,  and  haled  her  in  French;  and 
this  Monfteur  le  Roy  was  to  pafs  for  Captain,  and 
he  fhewed  his  French  Pals,  and 

Mr  Coniers.  Give  an  Account  of  his  perfona- 
ting  the  Captain.     Who  order'd  him  (o  to  do  :* 

Palmer.  Capt.  Kidd  ordered  him  fo  to  do ;  and 
they  haled  him  in  French,  and  he  came  aboard, 
and  he  had  a  French  Pafs  And  then  Capt.  Kidd 
told  him,  he  was  Captain. 

Mr  (cniers.  And  he  took  the  Ship? 

Palmer.  Yes,  the  Cotton  and  Horfes,  and  fold 
them  afterwards. 

Mr  Coniers.  Whither  went  you  next  ? 

Palmer.  We  coafted  about  the  Coaft  of  Mala- 
bar. 

Mr  Conitrs.  Did  you  meet  with  any  Boats 
there.'' 

Palmer.  Yes    feveral. 

Mr  (.oniers.  What  d!d  you  do  with  them  ? 

Palmer.  Capt.  Kidd  rob'b'd  and  plunder'd  them, 
and  turned  them  adrift  again. 

Mr  Coniers.  What  was  the  next  Thing  you 
did? 

Palmer.  About  the  firft  of  January  we  met 
\\'n\i  A  Ponttgueze  Ship. 

Mr  ^'enters.    Where  • 

Palmer.  On  the  fame  Coaft,  we  took  her. 

Mr  Coniers.  What  did  you  do  with  that  Ship  ? 

Pahner.  He  kept  her  a  Week,  and  took  out 
two  Chefts  of  Indian  Goods,  and  thirty  Jars  of 
Butter,  and  a  Tun  of  Wax,  and  half  a  Tun  of 
Iron,  and  an  hundred  Bags  of  Rice- 

Mr  Coniers.  Did  you  take  thofe  Goods  you 
mentioned  ? 

Palmer.  Yes,  and  carried  them  aboard  the  Ad-' 
'venture  Galley. 

Mr  ConitTs.  What  was  the  next  Ship  you  met 
with  * 

Pahner.  T'he  Quedagh  Merchant. 

L.  C.  B.  Ward.  Be  very  plain  and  particular 
in  this,  and  how  fhe  was  taken  ;  for  this  is 
the  Ship  ill  the  Indiftment,  and  for  taking  whicl> 
the  Prifoners  are  tried. 

Palmer.  About  the  laft  of  January  fhe  was  ta- 
ken ;  I  was  not  then  aboard  the  Galley,  for  then 
I  was  aboard  the  November,  and  was  ordered  to 
get  Water.  After  three  or  four  Days,  I  went 
aboard  ;  but  I  was  not  aboard  at  the  Vime  fhe 
was  taken.  About  three  or  four  Days  after,  I 
faw  her,  and  Capt.  Kidd  was  aboard  ;  and  I  be- 
lieve there  were  taken  out  of  her.  Goods,  to  the 
Value  of  ten  or  twelve  Thoufand  Pounds  ; 
which  were  fold,  fome  before  they  were  put  a- 
{hore,   and  fome  alter. 

Mr  Coniers.  To  whom  were  they  fold  ? 

Pahner.  To  the  Banians.  Captain  Kidd  kept 
the  Seamen  to  help  to  fail  the  Ships. 

L.  C.  B.  rVard  What  became  of  the  Money 
the  Goods  were  fold  for  ? 

Palmer.  It  was  fhared. 

L.  C.  B.  IVard.  What  Share  had  the  Captain  ? 

Palmer.  He  had  forty  Shares. 

CI.  of  Arr.  What  Share  had  IVilliam  Kidd  ? 

Palmer,  He  had  forty  Shares. 

Rr  CI' 
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CI.  of  An.  In  Goods,  or  Money  ?  Cudtford  came  aboard  of  Capt  Kidd,    and  Cai-: 

Palmer.  In  both  Goods  and  Money.  A'/V/^hvent  aboard  of  C,-/////e>-^. 

Cl.  of  Air.     Look  upon  Nicb.  Churchill;  what  Mx:  Coniers.  Who  was  that  Culliford} 

\^^^  j,e?  Palmer.  The  Captain  of  the  Ship.  And  on  the 

Palmer.  He  had  near  two  Hundred  Pounds  of  Quarter-deck   they  made   fome  Bomboo,    and 

each,  which  was  a  Man's  Share.  drank  together  ;  and  Capt.   Kidd  faid,  before  I 

Cl.  ofArr.  Look  upon  yames  Howe,  Had  he  a-  would  do  you  any  Harm,  I  would  have  my  Soul 

,  Share."?  fry  in  Hell-fire  ;  and  wifhed  Damnation  tohim- 


ny  - 

Pahner.  Yes  a  whole  Share. 

Cl.  of  Arr.  Had  Robert  Lamley  any  Share? 

Palvier.  He  had  half  a  Share  of  the  Money, 
and  a  whole  Share  of  the  Goods. 

Cl.  of  Arr.  IVill.  "Jenkins,  Had  he  any  Share  ? 

talmer.  He  had  half  a  Share  of  the  Money, 
and  a  whole  Share  of  the  Goods. 

Cl.  of  Arr.  Had  Gahviel  Loffe  any  Share' 

Palmer.  He  had  half  a  Share  of  the  Money, 
and  a  whole  Share  of  the  Goods. 

MtCoaiers.  Why  had  they  no  more? 

tabner.  They  were  Land-men. 

Cl.  of  An:  Hugh  P/trrot,  Had  he  any  ? 

'Palmer.  He  had  a  whole  Share. 

a.  of  Ayr.  Had  Richard  harlicorn  any  Share  ? 

Palmer.  He  had  half  a  Share. 

Cl.  of  Arr.  Had  Abel  Owens  any? 

Palmer.  He  had  a  whole  Share. 

Cl-  of  An:  Had  Darby  Mtdlins  any  Share  > 

Palmer.  He  had  a  whole  Share. 

Mr  Comers.  What  became  of  the  reft  of  the 
Goods. 

Palmer.  Thev  were  carried  to  Madagnjcar. 

Mr  Coniers.  '  Who  ordered  the  Goods  to  be 
hoifted  out  and  flmred  ?  Who  ordered  that  < 

Palmer.  At  the  Beginning  I  was  not  there- 
Mr  Coniers.   Who  ordered  it  >         _ 

Palmer.  Capt.  Kidd.  And  moft  ot  the  Goods 
were  afhore  before  I  came  back ;  and  before  I 
came  back,  he  had  his  Share,  and  moft  of  the  reft. 

Mr  Coniers.  How  many  of  the  Prifoners  at  the 
Bar,  had  their  Share  of  the  Goods  ? 

Palmer.  All  thefe  Men. 

Cl.  of  Arr  Whofe  Shares  were  divided  to  them 
before  you  went  away  ? 

Palmer.  None  ;  but  only  they  were  prepared 
in  order  to  be  dividend. 

L.  C.  B.  IFard.  Did  you  hear  any  of  them  fay, 
they  had  any  Shares. 

Pahner    YeS;  Hugh  Parrot,  and  Gabriel  Loffe. 

Cl.  of  Arr.  What  fay  you  to  William  Kidd? 
Did  he  own  he  had  any  Share  ? 

Pahner.  No. 

Cl.  of  Arr.  Did  you  hear  Nicholas  Cnrchill  ii\y 

he  had  any  ? 


felf  feveral  times,  if  he  did.  And  he  took 
the  Cup,  and  wifhed  that  might  be  his  laft,  i£ 
he  did  not  do  them  all  the  Good  he  could. 

Mr  Powell.  Did  you  take  thefe  Men  co  be  Pi- 
rates ? 

Palmer.  They  were  reckoned  fo. 

Dr  Ncvjton.  Did  Captain  Kidd  make  CuSifrd 
any  Prefents  ? 

Palmer.  Yes,  he  had  four  Guns  of  him. 

Dr  Newton.   Of  whom  ? 

Palmer.  Of  Captain  Kidd,  he  prefented  hira. 
with  them. 

Mr  Poicell.  Was  there  not  a  Prefent  on  the  o- 
ther  Side  ? 

Pahner.  I  believe  there  was,  I  have  heard  fo  ; 
I  heard  Ciilliford  fay,  I  have  prefented  Captain 
Kidd  to  the  Value  of  tour  or  five  Hundred 
Pounds. 

Mr  Coivper.  Were  tliefe  Kindnefles  done  to 
Cnllijord,  after  Culliford's  Men  faid,  they  heard 
Capt   Kidd  came  to  hang  them  ? 

Palmer.  Yes. 

Mr  Cowper.  What  did  Captain  Kidd  do  after 
that  ? 

Palmer.  He  went  aboard  The  Qjudagh-A'ler- 
chant. 

Mr  Cowper. 
Ship? 

Palmer.  She  was  leaky,  and  he  left  her. 

Mr  Cowper.  Did  he  carry,  or  attempt  to  carry 
any  of  the  Ships  he  took,  in  order  to  condemn 
them,  befides  that  French  Banker. 

Pahner.  He  ne\er  did,  nor  talked  of  any  fuch 
Thing. 

L.  C.  B.  JVard.  Mr  Kidd,  Will  you  ask  this 
Witnefs  any  Queftions  ? 

Kidd.  I  ask  him,  Whether  I  had  no  Freixb 
Pafles  ? 

Palmer.  Indeed,  Captain  Kidd,  I  cannot  tell.  I 
did  hear  him  fay,  that  be  had  French  Palfes,  but 
I  never  law  them. 

L.  C.  B.  Ward.  Thofe  Goods  that  were  taken 
out  of  The  Qiiedagh'Merchant,  whofe  Goods  were 
they  fuppofed  to  be  ? 

Pahner.  The  Armenian  Merchants.  I  have  heard 


What  did  he  do  with  his  own 


had  any.  t  earner,  i  iic  yiy///t«//i«  xTAtivnaiii-o.   1  ticivv^  iicaiu. 

Pah7ter.  No,  I  did  not ;  I  cannot  fay,  I   heard     Captain  Kidd  fay  feveral  times,  he  had  French 


them  fay  fo. 

Cl.  oj  Arr.  Did  you  hear  Gabriel  Loffe  and  Hugh 
Parrot  fay,  they  had  any  Shares  ? 

Palmer-  Yes,  I  heard  them  fay  fo. 

Mr  Comers.  Whither  did  you  proceed  next  ? 

Pahner.  We  left  Capt.  Kidd  there,  I  went  no 
further  with  him. 

Mr  Coniers.  I  ask  you.  Whether  you  met  with 
any  Ships,  befides  what  you  mentioned  ? 

Palmer.  When  we  came  to  Madagafcar,  in  the 
latter  end  oi  April,  or  beginning  of  May,  1696, 
thfre  was  a  Ship  call'd.  The  Reflation,  which  was 
formerly  call'd,  The  Moco  Frigate  ;  feveral  ot  the 
Men  came  otf  to  Capt.  Kidd,  and  told  him,  they 
heard  he  came  to  take,  and  hang  them.  He  laid, 
that  it  was  no  fuch  Thing,  and  that  he  would 
do  them  aU  the  Good  he  could.    And  Captain 


Paifes. 

Kidd.   And  did  you  hear  no  body  elfe  fay  fo  ? 

Palmer.  No. 

Cl.  oj  Arr.  Churchill,   will  you  ask  any  Quefti- 


ons 


Churchill  My  Lord,  I  have  no  Queftions  to 
ask  him. 

Cl.  of  Arr.  James  Howe,  will  you  ask  him  any 
Queftions  ^ 

f.  Howe.  No. 

Cl.  of  Arr.  Robert  Lamley,  will  you  ask  hira  any 
Queftions  ? 

Robert  Lamley.  No. 

Cl.  oj  Arr.  Williajn  Jenkins,  will  you  ask  him 
any  Queftions  ? 

William  Jenkiiu.  Had  I  half  a  Share  ? 

Pahner. 
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Palmer.  You  received  half  a  Share  of  Money, 
and  a  whole  Share  of  Goods. 

Will  yenkins-  You  know  that  I  was  a  Servant, 
and  had  nothing  in  this  Voyage  but  what  my 
Mafter  had. 

Cl.  of  Arr.  Gabriel  Loffe,  Will  you  ask  him  any 
Queftions  ? 

Gabriel  Loffe.  No. 

Cl  oj  Arr.  Hugh  Parrot^  Will  you  ask  him  any 
Queftions  ^ 

Hugh  Parrot.  No. 

C7.  vj  Arr.  Richard  Barlicorn,  Will  you  ask  him 
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any  thing? 

Richard  Barlicwn.   No. 

Cl.  of  Arr.  Abel  Oiueiis,  Will  you  ask  him  any 
thing  ? 

Abel  Owens.  No. 

a  of  Arr.  Darby  MuUins,  Will  you  ask  him 
any  thing  ? 

Dady'' Mullim.    No. 

Kidd.  It  is  in  vain  to  ask  any  Queflions. 
LC.B.  Ward.  Then  you  may  make  your  own 
Defence.   Come,  Mr  Kidd,  what  have  you  to  fay 
in  your  own  Defence  ? 

Kidd.  I  had  a  CommifTion  to  take  the  French, 
and  Pirates,  and  in  order  to  that,  I  came  up  with 
two  Ships,  that  had  French  Palles  both  of  them. 
I  called  you  all  a  Deck  to  confult  ;  and  did  not 
a  great  many  of  the  Men  go  aboard  ?  Did  not 
you  go  ?  You  know,  Mr  Palmer,  I  would  have 
given  thefe  Ships  to  them  again,  but  you  would 
not ;  you  all  voted  againft  it. 

Palmer.  This  Man  (pointing  to  the  Armenian, 
that  was  in  Court)  offered  you  twenty  thoufand 
Rupees  for  the  Ship,   and  you  refufed  it. 

Kidd.  Did  not  I  ask,  Where  will  you  carry  this 
Ship  ?  And  you  faid,  we  will  make  a  Prize  of 
her,  we  will  carry  her  to  Madagafcar. 

Palmer.  Says  Captain  Kidd  to  his  Men,  Thefe 
Armenians  make  i'uch  a  Noife  for  the  Ship,  that 
I  muft  fay,  my  Men  will  not  part  with  her;  but 
there  was  not  a  quarter  part  of  the  Men  con- 
cerned in  it.  The  Armtnians  came  crying  and 
wringing  their  Hands  :  Upon  which,  fays  Capt. 
Kidd,  I  muft  fay,  my  Men  v  ill  not  give  them 
the  Ship.  And  fo  fome  of  the  Men  went  on  the 
Fore-caftle,  and  pretended,  they  would  not  give 
them  the  Ship  ;  but  there  was  not  a  quarter 
part  of  the  Men  concerned  in  it. 

L.  C.  B.  Ward.  Did  thofe  Goods  belong  to 
Frenchmen,  or  Armenians  ? 
Palmer.  To  Armenians. 

L.  C.  B.  Ward.  What  was  that  Pretence  of  a 
French  Pafs  that  was  on  board  T'he  Quedagh-Mer- 
chant  ? 

Palmer.   I  faw  none. 
Kidd.  But  you  have  heard  of  it. 
Palmer.  I    have  heard  of  it,  but   never  faw 
it. 

L.  C.  B.  Ward.  Mr  Kidd,  have  you  any  more 
to  fay  }  You  fpeak  of  a  Commiffijn   that  you 
had,   yon  may  have  it  read  if  you  pleafe. 
Kidd.  I  defireto  have  them  both  read. 
L.  C.  B.  Ward.  Yes,  they  (hall. 

Then  his  CommifTion  of  Reprifals  upon  the 
French  was  Read. 

Vy  ILL  I  AM  theThh-d,  'By  the  G  -^ce 
*^*     of  God,    of  England,    Scotland, 
France  and  Ireland,  AjV/^j  'Defender  of  th^ 
Vol.  V. 


itnd  Piracy. 

Fnith,  &c.     Whereas  We  have  tahn  into 
Our  Cofiji deration.,  the  Iijuries,  Spoils.,  and 
Acts  of  Hoftility  committed  by  the  Frejich 
K?ng  and  his  SdjeHs,  unto.,  'and  uPon  the 
Ships,  Goods,  and  Terfons  of  our  Suhjetis 
extending  to  their  grievous   D amazes,  and 
amounting  to  great  Sums;   and  that  nrjU 
withfianding   the  many  and  freque7tt  'De- 
mands made  for  Redrefs  and  Refaration,yet 
none  could  ever  he  ohtain\l     We  did  there- 
fore, -with  the  G.4dvice  of  our  Privy  Council 
think  ft,  a?id  ordered,  that  general  Repri- 
zals  he  Granted  againH  the  Ships,  Goods^ 
a?id    S"hiet^s    of  the    French    lying  ;    fo 
that  as  well  Our  Fleets  and  Ship's,  as' al/o 
all  other  Ships  and  Ftjfe Is  that  Jhall  he  Com^ 
mijfioned  hy  Letters  cf  Marque,  or  general 
Reprizals,  or  otherwifc,  fl^all  or  may  lavc- 
fully  feize,  and  take  all  Ships,  Kjjel,   and 
Goods  belonging  to  the  French  lying,    or  his 
Sul)e^s,     or  Fnhahitants    withiTi   a?iy   of 
the   Territories   of  the  French  Kjn^ -.  And 
fuch  other  Ships,  Vefjvls,  and  Goods^  as  are, 
or  pall  he  liable  to  Cotifi feat  ion,   tf-id  hri'ng 
the  fame  to   '^judgment  in  our  High  Court 
of  oAdmiralty  of  England,    or  fuch   other 
Court  of  Admiralty  as  flhtll  he  IrmfuVy  Au^ 
thorized  in  that  behalf,  according  to  the  u- 
fual  Courfe  and  Laivs  of  Nations,     o^ind 
whereas  William  Kidd  is  thought  fitly  qua- 
lified,  and  hath  Equipped,   Furmfljed,  and 
Vidualled  a  Ship  called.   The  Adventure 
Galley,  of  the  'Burthen  of  about  Two  hun- 
dred eighty   [even  Tuns,  whereof  the  [aid 
William  Kidd  is  Comma7tder.     And  where- 
as he  the  faid  William  Kidd  hath  given 
Security    with    Sureties   hy    Bond  to   Usf 
in   Our   faid    High   Court   of  ^Admiralty 
according  to  the  EffeH  ajtd  Form  fet  down 
in  certain    Jnftruttio7is    made   the   feco7id 
T)ay   of  May,    Ofie    thoufand   fix    hw- 
dred  ninety  three,  a?id  in  the  Fifth  Tear  of 
Our  Reigfi,  a  Copy  whereof  is  given  to  the 
faid  Capt.  William  Kidd.     Kjiow ye  there- 
fore,^ that  We,  hy  thefe  Prefents,  grant  Com- 
miffion   to,    atid  do  Licenfe  and  Authorize 
the  faid  William  Kidd  to  fet  forth  in  war- 
like ma?meY  the  faid  Ship  calN,  The  Ad- 
venture Galley,  under  his  own  Cotnmatid^ 
and  therewith  hy  Force  of  Arms  to  ApprC' 
hend.  Seize,  and  take  the  Ships,  VeJPels,  and 
Goods  heloJiging  to  the  Frefich  Kjng  and  his 
SubjeFts,  or  Inhahitafits  within  the  'Domi- 
Jiio7ts  of  the  faid  French  l<(ing ;   and  fuch  0- 
ther  Ships,  Veffels,    and  Goods,   as  are,  or 
fJiall  he  liable  to  Co^fipiation,   and  to  bring 
the  fame  to  fich  Port  as  (Imll  he  mofi  cofive" 
nient,  in  order  to  have  thetn  legally  adjudged 
in  Our  High  Court  of  Admiralty,   or  fuch 
other  Court  of  (i-4dmiralty  as  (Ijall  he  laW" 
fuly  ^Authorized  in  that  behalf-,  which  he- 
i'^g  Co.demned,  it  (1)^11  and  may  he  lawful 
for  the  faid  William  Kidd,  to  fell  and  dif- 
pofe  of  fuch  Ships,  TeJJelSf  and  Goods  fo 
R  1'  3-  adjudged 
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adjtukeJ  and  condemne()^  in  fuck  fort  avd  of  England.  In  Witntfs  -whereof  We  have 
manner  as  hy  the  Courfe  of  Adwiralty  hath  caujed  the  Great  Seal  of  Our  High  Qotirt  of 
been  accufionied  (except  in  fiich  Cafes  where  Admiralty  of  England  to  he  hereunto  afx- 
it  is  otherwife  directed  hy  the  [aid  In-  ed.  Given  at  London  the  Eleventh  Day  of 
firuciions  a7id  the  A5t  of  Parliament  there-  Decemher^  in  the  Year  of  Our^ Loid,  ()ne 
unto  annexed.)  Provided  always,  that  the  thouland  fix  hundred  ninety  five,  and  m 
[aid  William  Kidd  l^eep  an  exact  fonmal  the  Seventh  Year  oi  our  Reign. 
of  his  Proceedin^^s,  and  therein  particularly  Orlando  Gee  Re^^ 

take  Notice  of  all  'Prizes  xvhich  fiall  he  ta-  ■>      6- 

ken  hy  him,  the  nature  of  fuch  Prizes,  the  y^^  ^  p^.^^^_  ^.^^^  ^-.^/^  Can  you  make  ic 
Times,  and  Tlaces  of  their  being  taken,  and  ^^^^.^^  ^^^^e  was  a  Fund,  Pafs  aboard  The  Qi..i- 
the  Values  of  them,  as  7iear  as  he  can  judge  ;    cligh- Mercbam  ? 

as  alfo  of  the  Station,  Motion,  and  Strength        n^m,  Kidd.  My  Lord,  tliefe  Men  lay,  They 
of  the   Enemy,  as  well  as  he  or  his  Mari-     heard  feveral  fay  fo. 
ners  can  difcover  hy  the  hesi  InteJlige?ice  he         Mr  Cyniers.  But  all  came  from  you. 
can  ^et  ■    and   alfo  whatfoever   elfe  f^Jl        L.  C.  B.  JVmd.  If  there  was  a  French  Pafs  in 
come  unto  him,    or  any  of  his  Officers,   or    ^^^.  Si"P'  Y^^  ^"gl^^  ^"  have  condemned  her  as 
Mariners,  ox  he  dif covered  or  declared  unto     "'^^'^^' 

him  or  them,  or  found  out  hy_  Examination,  j^.^  ^^,^^^,  Commilnon  was  Read  for 

..  Confrence^  with  any  Manners  or  I>a[len-  .^^.^^^  .,^^^^  ^^^^  ^.^^^^^^ 

p^ers  of,  or   m  any  of  t.je  Ships  or  rcije/s  *=■     ^ 

'talen,  or  hy  any  other  Terfon,  or  Per/ons,        ^y  j  ^  L I A  M    Rex, 
or  hv  any  other  Ways  or  Means  whatfoever 

touching  or  concerning  the  Defigns  of  the  E-    \\7  I  L  L 1  A  M    III,    By  the   Grace   of 

7temy,    or   any  of  their   Fleets,   Fejfels,   or      *'  *     Goo,  Kj^^g  of  England,  Scotland, 

Parties,  and' of  their  Stations,   Ports,  and    France  a7id  Ireland,  Defender  of  the  Faith, 

Places,  and  of  their  Intents  therein  ;  and    &c.     To  [our  truKy  and  welUheloved  Caft. 

of  what   Merchant  Ships  or  Vejj'els  of  the     William    Kidd,    'Cotnmander  of  the    Soip 

Enemy''s  hound  out,  or  home,  or  to  any  other    Adventure-Galley,  or  to^  any  other,  the  Co?n- 

place,  as  he,  or  his  Officers,   or  Mariners    viander  of  the  fame  for  the  time  hei//g,Gvtct- 

fiall  hear  of  and  of  what  elfe  material  in    ing   Whereas  ;  We  are  informed,  that  Caft. 

thofe   Cafes  may  arrive  to   his,   or  their    Thomas  Too,   John  Ireland,  Capt.  Tho- 

Kjiowledge^  of  all  which  he  ffi all  from  time    mas  Wake,   and  Capt.  V/illiam  Maze,  or 

to  time,  as  he  ffiaV,  or  may  have  Opportu-    Mace,  and  other  Our  Suhjects,  Natives,  or 

nity,  tranfmit  an  Accoimt  to  our  Coinmijf-    Inhahitants  of  New  England,  New  Yoi'k, 

oners  for  executing  the  Office  of  Lord  High    and  elfewhere,    in  Our  Pkmtatio?is  in  A- 

Admiral  of  England,   or  their  Secretaries,    merica,  have  ajjociated  themfelves  with  di- 

and  to  keep  a  Correfpondence  with  them    ve,s  other  wicked  nnd  i'd-iifpo^'^d  Perfons, 

hy  all  Opportunities  that  ffiallprefent.    And    and  do,  againfl  the  Law  of  Nations,  daily 

further,  Provided  that  ?iothing  he  done   hy    commit  7y.any  a'nd great  Piracies,  Rohheriesy 

the  faid  WUliam  Kidd,  or  any  of  his  Offi-    and  Depredations  upon  the  Seas  in  the  Parts 

cers,  Marifiers,    or   Company,    contrary  to    of  ^KX^^nc^, and  in  other  Parts, to  the  great 

the  true  Meafiing  of  Our  aforefaid  InfiruH-    Hindrance  and  Difcouragement  of  Trade  and 

ions,   hut  that  the  faid  hnindtions  ffiall  he    Navigation,  a7id  to  the  Danger  and  Hurt  of 

hy  them,  and  each   a?id  every  of  them,  as    Our  loving  Sulje^ts,   Our  Allies,  and  all  c- 

far  as  they,  or  atiy  of  them  are  therein  con-    thers  Navigati^ig  the  Seas  upon  their  law- 

cerJi^d^  in  all  Particulars  well  and  duly  per-   ful  Occafions  :   Now  Know  Ye,  That  We 

forDid  and  ohferved.     And  we  pray   aJid^  heing  defirous  to  preveJit  the  aforefaid  Mif- 

defre   all  Kpigs,  Princes,   Potentates,    E-    chiefs  ;  and  as  far  as  in  Us  lies,   to  bring 

fates,  and  Repuhlicks,   hei?ig  our  Friends    the  faid  Pirates,  Freebooters,  and  Sea-Rovers 

and  Allies,  and  all  others  to  whom  it  ffiall    to  Juflice,  have  thought  fit,  and  do  herehy 

appertain,  to  give  the  faid  William  Kidd    Give,  and  Grant  unto  yon  the  faid  Capt. 

all    Aid,    Ajfiflance  and    Succour  in  their    William  Kidd  (to  whom  Our  Commijfoners 

Ports,    with  his  faid  Ship,  Compa?iy  and  for  Exercififig  the  Office  of  Our  Lord  High 

Prizes,  without  doi?ig,  or  fuffering  to  he  don    Admiral  of  England,  have  Granted  a  Com^" 

to  him  aJiy  Wrong,  Trouble  or  TLindrarice :    miffion  as  a  private  Man  of  War  hearing 

We  offering  to  do  the  like,  when  We  ffiall  he    date  the  eleventh  Day  &/ December,  1695.) 

by  them  thereunto  defired.     And  we  will    aftd  unto  the  Commander  of  the  jaid  Ship 

and  require  all  Our  own  Officers  whatfoever,   for  the  time  heing,   and  unto  the  Officers, 

to  give  him  Succour  and  oAjfi fiance  as  Occa-    Mariners  and  other '  who  ffiall  he  und?r your 

fion  (})all  require.     This  Our  Commiffiion  to    Command,  full  Pozver  aJid  Authority,  to  Ap- 

co?itinue  in  force  till  farther  Order  to  the    prehend,  Seize,  and  take  into  your  Cufodv, 

contrary  from  Us,  or  Our  Commifioners  for    as  xvell  the  faid  Capt.  Thomas  Too,  John 

fxecuting  the  Office  of  Lord  High  Admiral    Ireland,  Capt.  Thomas  Wuke,  a7ui  Capt. 

William 
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William  Maze,  or  Mace,  as  all  ftich  Ply^itcs, 
Freebooters^  and  Sea-Rovers,  hei/ig  either 
Our  cwri  Srdje^s,  or  of  a7iy  other  Natio7is 
alj'ociated  with  them,  vchich  you  fiinll  meet 
voith  upon  the  Coaft  or  Seas  of  America, 
or  i'd  any  other  Seas,  or  Torts,  with  their 
Ships  afid  rejj'els,  and  alfo  fuch  Mrrchan- 
d'lzes,  Money,  Goods  and  Wares,  as  fiaV  le 
found  on  loard,  or  with  the-ai,  in  co.fe  they 
pall  xvillingly  yield  themfelves.  'But  if  they 
wilhiot  fuhmit  without  Fighting',  then  you 
are  hy  Force  to  comfel  thein  to  yield .-  And 
we  do  alfo  require  you  to  lri?ig,  or  caufe 
to  he  hrotight  fuch  Ti rates,  Freebooters,  and 
Sea-Rovers  as  you  f)aVi  feize,  to  a  legal 
Trial ;  to  the  end  they  may  he  proceeded 
c.gaifijl  according  to  the  Law  in  fuch  Ca- 
fes. oAnd  We  do  hereby  chage,  and  com- 
majid  all  our  Oncers,  Mmifiers,  and  other 
Our  loving  Sulje&s  whatfoever,  to  he  Aid- 
ing and  Q/ififii.g  to  yon  in  the  Premifes. 
eAfid  we  do  hereby  eijoyn  you  to  keep  an 
exaci  'Journal  of  your  Proceeding  in  the  Exe- 
cution of  the  Tremifes,  and  therein  to  fct 
down  the  Names  of  fuch  ^Pirates,  and  of 
their  Ofcers  and  Comfa72y,  a?td  the  Names 
of  fuch  Ships  and  FeJJtls  as  you  pall  by  vi,tue 
of  thcfe  Prefents  feize  and  take,  and  the 
qua7itities  of  Arms,  Ammunition,  Provifion, 
and  Loading  of  fuch  Ships,  and  the  true 
Value  ofthefa'me,  as  near  as  you  can  judge. 
AJid  we  do  hereby  fricily  charge,  a7id  com- 
ma7id  you,  as  you  will  ajifwer  the  fame  at 
your  utmofl  Peril,  that  yon  do  7iot  in  a/iy 
ma7mer  o^'e7id,  or  m.oleft  ariy  of  Our  Frie7fds 
or  oAllies,  their  Ships,  or  Sabje&s,  hy  Co- 
lour or  Prete7ice  of  thefe  Trefe7its,  or _  the 
Authority  thereby  Gra7ited.  In  Witnc's 
whereof  We  have  caufed  Our  Great  Seal 
of  England  to  be  affxed  to  thefe  Prefents. 
Given  ac  Our  Court  at  Ks7ifi7igton,  the 
26th  Day  oi  January,  16^^,  in  the  Seventh 
Year  of  Our  Reign. 

L.  C.  B.  Ward.  Now  you  have  had  the  Com- 
miffions  Read,  What  do  you  excufe  your  felt' 
by  ?  What  Ufe  do  you  make  ot  them  to  jufti- 
fie  or  defend  your  felf  ? 

IVdl.  Kidd.  About  this  Qtiedagh-Merchant. 

L.  C.  B.  Ward.  What,  \\  ould  you  have  her  a 
French  Ship  ? 

Kidd.  Under  a  French  Commififion.  The 
Mafter  was  a  Tavern-keeper  at  Suratt :  Do  not 
you  know  that,  Mr  Pahner  ? 

Palmtr.  I  was  not  ou  board  when  this  Pafs 
came  ;  I  never  faw  it. 

L.  C  B.  Ward.  But  then  you  fhould  have  con- 
demned this  Ship,  it  (he  had  been  a  French  Ship, 
or  had  a  French  Pafs. 

Kidd.  The  Evidence  fays,  it  was  by  my  Or- 
der that  the  Goods  were  taken  out  ;  I  was 
not  at  the  fliaring  of  the  Goods,  I  knew  no- 
thing of  it. 

L.  C.  B.  Ward.  Out  of  the  Goods  that  were 
taken,  feme  were  fold  in  the  Country  there,  and 
the  Produce  of  them  was  fo  much  Money  ;  it  is 
proved,  that  that  Money  was  divided;  and  pur- 
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fuant  to  tlie  Articles  fet  up,  you  were  to  h.Tve 
forty  Shares,  and  the  reft  of  the  Men  whole,  or 
halt  Shares  as  they  deferved.  Now  this  Money 
both  thefe  Men  i\\  ear,  it  was  taken  by  you.  And 
the  firft  Avears,  Thar  the  Goods  not  fold  then, 
that  remained  in  the  Ship,  were  alfo  divided,  and 
that  you  had  forty  Shares  of  them.  And  the  o- 
ther  lays,  he  did  not  fee  the  Goods  divided,  but 
two  of  the  Men  acknowleds^ed  it. 

Kidd.  Aly  Lr.rd,  this  Frtiichman  was  aboard 
five  or  fix  Days  before  I  underllood  there  was  a- 
ny  E,.gl///}?neri  aboard.  Well,  fiid  I,  What  are 
you  ?  An  Englfjnian,  I  am  Mafter.  What  have 
)  ou  to  fliew  for  it }  Nothing  (fiys  he.)  Whea 
they  fee  a  French  Pafs  they  will  not  let  the  Ship 
go- 
Mr  J.  Po-xel.  "iou  have  produced  Letters  Pa- 
tents that  impowered  you  to  take  Pirates,  why 
did  you  not  take  Odliford  ^ 

Kidd.  A  great  many  of  the  Men  were  gone  a- 
Ihore- 

Mr  J.  Po'xcl.  But  you  prefented  him  with 
great  Guns,  and  fwore  you  would  not  meddle 
with  them. 

L.  C.  J.  Ward-  When  the  Queftion  was  put. 
Are  you  come  to  rake  us,  and  hang  us }  You  an- 
fwered,  I  will  fry  in  Hell  before  I  will  do  you 
any  Harm. 

Kidd.  'Vhax.  is  only  what  thefe  Witnefle  fay. 

L.  C.  B  Ward.  Did  you  not  go  aboard  Cidii' 
fvrd? 

Kidd.   I  was  not  aboard  Ctddfrd. 

L.  C.  B.  Ward.  Thcfe  Things  rpefs  very  hard 
upon  you.  We  ought  to  let  you  know  what  is 
obferved,  that  you  may  make  your  Defence  as 
well  as  you  can. 

Kidd  I  defire  Mr  Davis  may  be  called,  (he 
zi'as  called  accordingly,  and  appeared.)  Mr  D.^vis, 
pray  give  an  account  whether  you  did  not  fee  a 
French  Pafs  > 

L.  C.  B.  IJ'ard.  You  are  his  Witnefs,  you  muft 
anfwer  what  he  asks  you. 

Mr  Davis.  I  came  a  Palfcnger  from  Madagafcar^ 
and  from  thence  to  Atr.hyua,  and  there  he  fenC 
his  Boat  aflaore,  and  this  Man  was  aHiore  ;  and 
there  was  one  faid,  Capt.  Kidd  was  publiflied 
a  Pirate  in  England  ;  and  he  gave  thofe  Palfes  to 
him  to  Read.  Ti  e  Captain  faid,  they  were 
French. 

L  C  B.  Ward.   Who  gave  them? 

Mr  Davis.  Capt.  Kidd  gave  them. 

L.  C.  B.  fP'ard.  Did  you  know  any  Thing  of 
taking  T'he  Qiiedagh- Merchant  ? 

Mr  Davis.   No,   no. 

L.  C.  B.  Ward.  Then  you  cannot  fay,  they 
have  any  relation  to  Fhe  Quedagh- Merchant. 

Mr  Davis.  No,  not  I. 

Kidd.  You  heard  Capt.  Ebns  fay.  They  were 
French  Palfes. 

Mr  Davis.  Y'es,  I  heard  Capt.  Elms  fay,  They 
were  French  Palfes.  Says  he,  if  you  will,  I  can 
turn  them  into  Latin, 

Mr  Bar.  Hatfell.  Have  you  any  more  to  fay 
Capt.  Kidd  > 

Kidd.  I  have  fome  Papers,  but  my  Lord  BeUa- 
mont  keeps  them  from  me,  that  I  cannot  bring 
them  before  the  Court. 

CI.  of  Arr.  Have  you  any  more  to  fay  ? 

Kidd.  I  have  fome  to  call,  that  will  bear 
Teftimony  to  my  Reputation. 

L.  C.  B.  IFard.  Call  whom  you  pleafe,  we  will 

not  abridge  you, 

Hum 
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Kidd-  Call  Mr  Bradmham.  I  ciclire  this  of 
him,  whether  ht-  never  faw  the  Ftencb  PalVes, 
and 'whether  he  did  not  tell  Col.  Bafs  lb 

Bradinham.  I  ne\  er  law  a  Frmcb  Pafs,  I  only 
heard  fo. 

Col.  Bafs  I  have  heard  Mr  Bradinham  fay, 
he  heard  Capt  Kidd  fay  he  had  French  Palles  on 
Board,  but  I  never  heard  liim  fay  he  faw  them 
Fades. 

Kidd  He  juft  now  denied  that  he  ever  faw  the 
French  PaflVs,  or  heard  of  them. 

L  C  B.  IP'iird  He  fays  fo  now,  that  he  never 
faw  them,  only  he  heard  you  fay  fo-  Col-  iiafh 
have  you  heard  him  fay  the  Palles  related  to  The 
Quedagh-Menhatit 

Col  Bajs-  He  has  often  faid  he  heard  Kidd  fay 
the  French  PaiVes  were  aboard. 

Cl.of  Arr.  Have  you  any  more  Wituelfes  Co 

call  ? 

Kidd.  I  defire  Mr  Say  may  be  called,  he  is  in 
the  Prifon,  1  delire  he  may  be  feiit  for 

L.  C.B  IVard.  We  will  give  you  all  the  liber- 
ty you  can  expeft  ;  if  you  have  any  more,  you 
were  beft  call  them  all  together.  In  the  mean 
time  what  fay  you,  Churchi/J? 

Churchill.  I  delire  Col.  Bafs  may  be  called,  and 
that  this  Affidavit  may  be  ivad 

L.  C.  B.  IVard.  Col.  Bafs,  w  hat  have  you  to 
fay  for  N.  Churchill  > 

Col.  Bafs.  My  Lord,  I  only  wait  for  his 
Qucftion- 

L.  C.  B.  (f'ard  Churchill,  What  will  you  ask 
Coll.  Bafs  ? 

Churchill.  Whether  I  did  not  furrender  my 
felf  to  him 

L  C  B  IVard.  If  you  can  make  your  Cafe 
come  within  the  Proclamation,  you  muft  make 
it  appear  that  you  furrcndered  according  to  the 
DireAions  of  it. 

Churchill  My  Lord,  we  came  in,  in  the  Year 
1699,  and  furrendercd  our  felves  to  Col.  Bafs. 

L.  C.  B.  Ward.  If  you  can  make  it  appear  that 
you  furrendered  your  felves  in  purfu  ince  of  that, 
to  the  Perlons  appointed  to  receive  your  Surren- 
der, that  will  be  fomewhat  to  the  Point ;  but  Col. 
Bafs  had  not  Power  by  that  Proclamation  to  re- 
ceive your  Surrender,  and  therefore  you  cannot 
have  any  Benefit  by  it,  unlefs  you  bring  your 
Cafe  within  it.  But  you  may  call  Col.  Bajs, 
if  you  will. 

Churchill.  My  Lord,  we  came  in  upon  that 
Proclamation,  and  might  have  gone  away  any 
Day  if  we  would ;  we  but  ftay'd  in  the  Coun- 
try, and  we  never  offered  to  go  away  till 
it  was  my  Lord  Bdlammits  Pleafure  to  fend  for 
us- 

L.  C.  B.  Ward.  You  may  call  Col.  Bafs,  and 
hear  what  he  fays. 

Churchill.  Col  Bafs,  will  you  be  pleafed  to 
tell  my  Lord  whether  we  did  not  furrender  our 
felves  to  you  inpurfuance  of  the  King's  Procla- 
mation. 

Col.  Bafs  My  Lord,  about  the  29th  oi  May, 
1699,  I  had  an  Account  of  fome  Perfons,  that 
were  fuppofed  Pirates,  that  were  come  to  fur- 
render themfelves  j  and  on  my  Landing,  thefe 
two  Perfons  came  to  me,  and  furrendered  to 
me  the  4th  of  June,  1699.  And  I  told  them, 
I  muft  refer  their  Cafe  to  his  Majefty  at 
horn*. 
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L.  C.  B.  Ward.  Who  were  they  that  furren- 
dered to  you  ? 

Col.  Bafs.  Nicholas  Churchill,  and  fames  Houe, 

L.  C.  B.  IVard.  Where  were  you  Governour  ? 

Col-  Bafs.  At  the  Province  of  Wefl-Jerfey. 

Dr  Osendcn.  How  came  they  here  ? 

Col.  Bafs.  I  left  them  under  Bail. 

L  C-  B  PVard    Did   you  fend  them  over  ? 

Col  Bafs.  No,  my  Lord,  I  came  to  England 
before  :  I  left  them  in  Cuftody.  They  werefenc 
over  Prifoners  by  my  Succellor. 

L.  C.  B  IVard-  What  did  they  fay  to  you  whea. 
they  furrendered  themfelves  to  you  ? 

Col  Bafs-  They  faid  they  had  been  in  the 
Indies,  and  that  they  had  committed  fcveral  Pira- 
cies, and  defired  they  might  have  the  Benefit  of 
his  Majefty 's  Proclamation 

L.  C  B.  PVard.  What  Pirates  did  they  mention 
to  you  ? 

Col.  Bafs.  They  mentioned  the  Muca  Frigate, 
and  Capt-  Kidd 

Dr  Oxendeu.  Had  you  the  Proclamation  ? 

Col.  hafs.  No  ;  but  I  had  feen  one  of  them. 

L.  C.  B  IVard.  Did  you  take  your  felf  allowed 
to  receive  their  Surrender  ? 

Col.  Bafs.  No,    my  Lord,    I  did  not. 

Cl.  of  Arr.  Nicholas  Churchill,  ha\e  you  quite 
done  ? 

N  Churchill an6  James  Ho'vje-  Yes,  Sir,  we  came 
in  upon  his  Majefty 's  Proclamation 

Cl.  of  Arr.  Robert  Lamley,  what  have  you  to 
fay  > 

Robert  Lamley.  My  Lord,  I  was  but  a  Servant. 

L.  C.  B.  Ward   Who  was  you  a  Servant  to  i 

Robert  Lamley.  To  Mr  Owens. 

L.  C.  B.  Ward.  How  does  that  appear  ? 

Robert  Lamley.  The  Surgeon  knows  it. 

Bradinham.  My  Lord,  he  was  concern'd  with 
the  Cook. 

Robert  Lamky.  My  Lord,  here  is  my  Indenture^ 
(•which  "was  read  ) 

Cl.  of  Arr.  William  Jenkins,  what  have  you  to 
fay  .? 

William  Jenkins.  I  have  nothing  to  fay,  but  I 
was  a  Servant  to  Mr  Bullen. 

L,  C.  B.  Ward.  Where  is  your  Witnefs  to  prove 
it? 

Jenkins.    Both  the  King's  Witneffes  know  it. 

Bradinham  and  Palmer.  My  Lord,  he  was  his 
Servant. 

Cl.  of  Arr.  Gabriel  Loffe,  what  fay  you  for  your 
felf? 

Loffe.  My  Lord,  about  the  Year  i6$6, 1  enter- 
ed my  felf  on  Board  Capt.  Kidd,  and  went  out 
with  him,  and  I  never  difobeyed  his  Command  in 
any  Thing. 

L.  C.  B  IVard.  Did  he  go  out  under  the  firft 
CommifTion  ■* 

Palmer.  He  came  aboard  at  'Netu-Tork. 

L.  C.  B.  IVard  Did  you  take  him  in  before,  or 
after  the  Articles  were  fet  up  ? 

Palmer    After  the  Articles  were  fet  up. 

L.  C.  B.  Ward  Did  Capt.  Kidd  take  any  No- 
tice of  his  Commifllon  in  the  Articles  ? 

Palmer.  Yes,  my  Lord,  he  did  mention  them. 
I  have  a  Copy  of  the  Articles. 

Mr  Crawley.  Mr  Palmer,  Are  thefe  Articles  the 
Copy  of  the  Articles  fet  up  by  Capt.  Kidd  at 
New-  York  ? 

Palmer.  Yes. 
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Mr  J.  Gould.  Did  you  examine  them  i' 
Palmer.  To  the  beft   of  my   KnowJedgt  they 
were  a  true  Cop}'. 

Mr  J.  T'urton.  Did  you  compare  them  with  the 
Original  ? 

Palmer,  No,  my  Lord. 

C/.  of  Arr.  Gabriel  Lcffe,  Have  j'ou  anv  more  to 
fay  1 

Loffe.  Yes,  a  great  deal  more  to  ask  the  Evi- 
dence. 

Cl.  of  Arr.  What  will  you  ask  them  ? 
Loffe.  Whether  I  did  not  obey  the  Captain. 
Mr  J.  T'ourtoii.  There  is  no  Scruple  to  be  made 
of  that. 

Loffe.    I    went  out  to  ferve  his  Majefly  under 
his  CommifTion. 

L.  C.  B  IVdrd.  But  how  came  you  to  take  part 
of  the  Money. 

Loffe.  I  had  what  they  pleafed  to  give  me. 
L.  C.  B.  IVard.  You  muft  needs  imagine,  that 
when  Capt.  Kidd  did  thefe  extravagant  Things, 
and  divided  the  Money  and  Goods,  that  he  did 
not  ad  according  to  his  Commiffion.  What 
could  you  think  of  it  ? 

Cl.  of  Arr.  Hugh  Parrot i  what  have  you  to  fay 
for  your  felf  ? 

Parrot.  My  Lord,  in  the  Year  i59),  in  the 
Month  of  O.hbcr,  I  failed  out  of  Phmuth  in  a 
Merchant-man,  bound  for  Cork  in  Lelaud,  thereto 
take  in  Provifions  ;  thence  to  the  Ifland  of  Barba- 
doei;  and  in  fight  of  the  Ifland  oi.  Barbadoes,  I  was 
taken  by  a  French  Privateer,  and  carried  to  Mar- 
iinico  ;  and  thence  coming  in  a  Tranfpcrt-fhip, 
I  was  brought  to  Barbadoes  •.,  there  I  fhip'd  my 
felf  in  a  Vellel  bound  to  Ne~j:ifou;idland,  and 
thence  to  Maderai.  And  then  I  went  to  Mada- 
gafcar,  and  there  I  flay'd  fome  filort  time  after, 
and  came  in  Company  with  Capt.  Kidd ;  and 
then  the  Commanderand  I  had  a  falling  out,  and 
fo  I  went  afhore  at  that  Ifland.  And  under- 
ftanding  thatCapt.  Kidd  had  a  Commiffion  from 
the  King,  I  came  aboard  Capt.  Kidd's  Ship,  and 
ever  fince  have  been  wich  with  him. 

L.  C  B.  IFard.  Did  you  come  in  after  he  had 
been  at  New  York  ? 

Parrot.  This  was  in  the  Year  1^97. 
L.  C.  B.  Ward.  You  have  aded  with  him,  and 
fiiared  with  him.     Could  you  imagine  he    was 
ading  according  to  his  Commiffion,    when  he 
was  doing  thefe  Things. 

Parrot.  I  thought  I  was  fafe  where  the  King's 
Commiffion  was. 

L.  C.  B.  Ward.  The  Commiffion  was  to  take 
Pirates,  and  not  to  turn  Pirates. 

Parrot.  Mr  Palmer,  did  you  ever  fee  me  guilty 
of  an  ill  Thing  ?  Did  I  ever  difobey  my  "Cap- 
tain ? 

Palmer.  You  were  always  obedient  to  your 
Commander. 

Parrot.  Then  I  came  to  Madagnfcar  with  Cap- 
tain Kidd,  where  I  might  have  gone  aboard  a 
known  Pirate,  but  I  refufed  it,  and  keptclofe  to 
my  Captain  :  And  when  I  came  to  New-Eng- 
land, I  might  have  gone  away  as  others  did  ;  but 
I  had  my  Liberty  at  Boflon  for  above  a  Week, 
and  went  up  and  down^  and  I  furrender'd  my 
felf. 

L.  C  B  Ward.  You  did  not  furrender  your 
felf,  but  only  you  had  a  Liberty  to  go  away, 
and  did  not. 

Parrot.  I  thought  there  was  no  need  of  it.  My 
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Lord,  I  defire  you  would  ask  the  Wirnefs    vhe- 
ther  I_ever  dilobcycd  theCiptain's   Commands. 

L.  C   B.  Mard.    They    fay  no  otherwifc,  but 
that  you  went  willinyly 

Cl  of  Arr.     -    -     ^ 
hy  ? 

Barlicorn.    My  Lord,  I   beg  leave    tlut  I  mav 
produce  fome  Endenceformy^Reputation.   He  ' 
is  a   Certificate  from  the  Pariih   where    I 
born. 

L  C.  B.  Tfard.  That  will  ficrnify  nothing, 
cannot   read  Certiricates,  they    muft  fpeakV/; 
Voce' 

Barlicorn.  Call  Benjamin  Bond,  Daniel  Phillips, 
and  James  Nzvton. 

L.C.B.  Ward.  What  do  you  call  thefe  Wit- 
neifes  for  ? 

Barlicorn.  To  give  an  Account  of  my  Reputa- 
tion, what  they  know  of  me. 

Benj.  Bond.  I  knew  him  when  he  was  a  Child, 
and  he  was  very  civil  and  honefl  ;  I  lived  near 
him  till  he  vas  13  or  li  Years  old.  And  he 
came  ot  honefl  Parents,  and  behaved  himfelf  ve- 
ry civilly  all    that  Time. 

L.  C  B.  IFard  Have  you  known  any  Thin-r 
ot  him  fince  ?  ^ 

Bond.  No,  my  Lord, 

L.  C.  B.  Ward.  What  have  you  to  fay  further? 

^B.irlicorn.    My  Lord,  I  was  a  Servant  to  Capr. 

Kidd,    and  have  been  v  ith  him  fix  Years  ;  and  I 

have  a  Certificate  from   feveral  of  my  Relations 

that  will  teftify  it. 

Cl.  of  Arr.     Richard  Barlicorn,  liave 
Thing  more  to  fay  ? 
Barlicorn    I  am  a  Servant  to  Captain  Kidd. 
L.  C,  B.  Ward.    How  long  ha^e  you  been  fo  ? 
Where  was  it   that  you  came  firft  to  be  his  Ser- 
vant * 

Barlicorn-   At  Carolina. 

Cl.  of  Arr.  Abd  Owens,  what  fay  you  for  your 
felf? 

Owens.  My  Lord,  I  defire  the  Privilege  of  the 
Proclamation.  I  entered  my  felf  into  the  Kind's 
Service.  I  have  been  in  the  Kin?'s  Service,  ac- 
cording to  his  Majefly's  Proclam'ation.  I  defire 
it  mriy  be  read,  (  which  v)ai  done.) 

L.  C.  B  M^ard.  You  defire  the  Benefit  of  this 
Proclamation,  but  you  muft  bringyour  felf  under 
the  Qualifications  It  requires,  if  you  would  have 
any  Benefit  ot  it. 

Mr  Cravjle).  He  has  a  Certificate  of  it. 
LC.B.  Ward.    Is    it  within  the  Proclamati- 
on ? 

Mr  Crawley.  The  Certificate  is  dated  the  15  th 
of  March,  1 700,  from  Mr  Riches,  a  Juftice  of  the 
Peace  in  Southwark. 

L.  C.  B.  J^ard.  Mr  Riches,  I  fuppofe,  did  be- 
lieve he  was  within  this  Proclamation. 

Mr  J.  Gould.  The  Pardon  extends  to  all  Per- 
fons  for  Piracies  committed  before  that  Time, 
it  they  furrender  themfelves  to  fuch  and  fuchj 
and  enter  themfelves  on  board  one  of  his  Maje- 
fly's  Ships. 

Mr  Coniers.  A  Juftice  of  the  Peace  is  not  with- 
in the  Proclamation. 

Cl.  of  Arr.  Have  you  any  more  to  fay  ? 
Oivens.  Only  to  defire  the  Benefit  of  that  Pro* 
clamation. 

L.  C.  B.  Ward.  He  furrender'd  himfelf  to  Ju- 
ftice  Riches,  &i\d  then  entered  himfelf  aboard  one 
of  his  Majefty'jShipsj  and  then  there  was  F.'i- 
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B.Ward.  What  Queflions  would  you  ask 


dence  againft  him  when  on  board,  and  he  was 
feized.  This  may  be  fit  to  recommend  him  to 
the  King's  Mercy,  but  it  is  not  a  Defence  a- 
gainft  the  Accufation. 

CI.  of  An.  Darby  Mullinsy  what  do  you  fay  for 
your  fclf  ? 

MuUim.  I  came  in  upon  the  King's  Afl  of 
Grace,  I  came  afhore  with  the  reft  of  the  Peo- 
ple. 

L.  C.  B.  TVard.  What  have  you  to  fhew,  to  en- 
title you  to  the  Benefit  of  the  Proclamation. 

Midlm.  I  was  ready  to  die  of  the  Bloody  Flux, 
and  not  able  to  go  my  felf,  but  I  fent  my  Name 
in  to  the  Goveniour. 

L.  C.  B.  Ward.  Where  was  you  when  you  was 
fo  fick  ? 

MulUrii.  In  M^efl-Jerfey.  I  came  afhore  in  Cape 
May.  I  was  fick  like  to  die  all  the  Way  from 
Madagafcar,  expecting  every  Minute  to  die  with 
the  Bloody  Flux. 

Dr  Oxtnden.    How  came  you  to  leave  Captain 

Kidd  ? 

MulUus.  He  ufed  me  very  hardly,  and  there- 
fore I  left  him, 

L.  C.  B.  Ward.  You  had  a  Dividend  of  the 
Money  and  Goods. 

Mullim.  He  gave  it  me,  and  afterwards  took 
it  from  me. 

L  C.  B.  JVard.  Was  he  your  Mafter  ? 

MuJlins.  1  had  no  Mafter. 

Dr  Oxenden.  How  did  you  come  to  Jerfey  ? 

Midlins.  I  came  there  w  ith  Capt.  Shelley,  he  is 
in  Court. 

Dr  Oxenden.  You  were  aboard  Capt.  Culli- 
ford. 

Mtilliiis.  I  came  home  in  hopes  to  get  the 
King's  Pardon. 

L  C.  B.  Ward.  That  which  you  fay  is  very 
odd,  though  you  quitted  Capt.  Kidd's  Ship,  you 
went  into  Citlliford' s. 

L.  C.  B.  Ward  Capt.  Kidd,  you  faid  you  had 
more  to  fay  juft  now  ;  if  you  have,  let  us  hear 
it. 

Kidd.  I  defire  this  Man  may  be  heard  two  or 
three  Words. 

L.  C.  B.  Ward.  What  is  his  Name  ? 

Kidd.  Mr  Say. 

Mr  Say.  I  happened  to  be  at  the  T^reafury- Office 
in  Broad'ftfeet  to  receive  fome  Money,  and  Mr 
UHnte  was  there  ;  and  he  asked  me,  will  you  go 
along  with  me,  and  fee  one  Elbury  that  is  in  the 
MarpMlfea  for  Debt  ?  Says  I,  I  am  a  Stranger  to 
him,  I  do  not  care  to  go.  Says  he,  bear  me  Com- 
pany. So  I  went  with  him,  and  when  I  came 
there,  I  faw  Capt.  Kidls  Men-  And  this  Mr 
Elbury  was  in  Company  with  Capt.  Kidd's  Sur- 
geon. Says  I,  I  am  a  Brother  of  the  Quill,  I 
Ihould  be  glad  to  drink  a  Glafs  with  you  We 
ftay'd  there  but  a  little  while,  and  asked  what 
that  Man  was ;  fays  he,  he  is  Capt.  Kidds  Sur- 
geon. Upon  this  I  faid,  here  is  a  mighty  Noife 
about  Capt  Kidd;  fays  he,  I  belive  he  has  done 
but  what  he  can  anfvver,  or  that  can  do  him  any 
hurt.  Says  I,  where  have  you  been  with  him  ? 
He  faid,  at  Madagafcar. 

L.  *- .  B.  Ward.  Mr  Rradinham  was  with  them, 
there  is  no  doubt  of  that.  It  is  not  to  be  que- 
ftioned  that  he  would  not  fay  any  Thing  ill  of 
them  then.  Capt.  Kidd,  have  you  any  Thing  more 
to  fay. 

Kidd.  Call  Capt.  Humphry!,  (who  appeared./ 
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him  ? 

Kidd.  What  do  you  know  of  me  ? 

Humphrys.  I  knew  you.  Sir,  in  the  U'cfi  Indies 
in  the  beginning  of  the  late  War,  and  I  know 
you  had  the  Applaufe  of  the  General,  as  1  can 
fhew  by  the  General's  Letter.  I  know  nothing 
further  of  you. 

Kidd.  Did  you  know  any  Tiling  that  I  w'as 
Guilty  of  any  Piracies  ? 

Humphrys.  No,  but  you  had  a  general  Ap- 
plaufe for  what  you  had  done  from  time  to 
time. 

L.  C.  B  Ward.   How  long  was  this  ago  ? 

Htimphrys.  Twelve  Years  ago. 

L.  C  B.IFard.  That  was  before  he  was  turn- 
ed Pirate. 

Kidd-  Call  Capt.  Bond,  (who  appeared.) 

L.  C.  B.  IVard.  What  do  you  call  him  for  ? 

Kidd.  Capt.  Bond,  pray  will 
count  what  you  know  of  me. 

Bvnd.  I  know  you  was  very  ufeful  at  the  be- 
ginning of  the  War  in  the  Wtjl-ludies. 

Mr  B.  Hatfill.  To  be  fure  ihey  had  a  good  O- 
pinion  of  him  in  KJyj,  when  they  granted  him 
the  CommilTion. 

Kidd.  There  is  nothing  in  the  World  can  make 
it  appear  I  was  guilty  of  Piracy,  I  kept  Company 
with  Capt.  JVarren  for  fix  Days. 

Mr  Coniers.  I  believe  you  kept  Company  more 
with  Capt.  Cullijvrd,  than  with  Capt  War- 
ren. 

Kidd.  I  never  defign'd  to  do  any  fuch  Thing. 

Mr  Coniers.  My  Lord,  we  will  fay  nothing  at 
all,  but  leave  it  to  your  Lordfhip  to  diredl  the 
Jury. 

Kidd.  I  have  many  Papers  for  my  Defence,  if 
I  could  have  had  them. 

L.  C.  B.  Ward.  W.iit  Papers  were  they  ? 

Kidd   My  Frtmh  Pafles. 

L.  C.  B.  irard.  Where  are  they  ^ 

Kidd.   My  Lord  BelLwmit  had  them. 

L.  C.  B.  Ward.  If  you  had  had  the  French 
Pafles,    you  fhould  have  condemned  Ships. 

Kidd  I  could  not,  bccaufe  of  the  Mutiny  in 
my  Ship. 

L.  C.  B.  Ward  If  you  had  any  Thing  of  Difa- 
bility  upon  you,  to  make  your  Defence,  you 
fhould  have  objected  it  at  the  beginning  of  your 
Trial ;  what  you  mean  by  it  now  I  cannot  tell. 
If  you  have  any  Thing  more  to  fay,  you  may 
fay  it,   the  Court  is  ready  to  hear  you. 

L.  C  B  Ifard.  Gentlemen  of  ihe  Jury, the  Pri- 
foners  at  the  Bar,  W.  Kidd,  N-  Churchill,  J  Howey 
R.  Lamley,  IVill.  Jenkins,  Gab.  Lnffe,  Hugh  Parrot, 
P.ich  Barlicorn,  Abel  Owens,  and  Darby  Aliillins,  in 
Number  Ten  -,  ftand  all  here  Indided  for  the 
Crime  of  Piracy,  charged  to  be  committed  by 
them-  And  the  Inftance  of  the  Crime,  is  for  Fe- 
lonioufly  and  Piratically  Seizing  and  Taking  the 
Ship  called  'The  Q^iedagh  Merchant,  with  the  Appa- 
rel and  Tackling  thereof,  to  the  value  of  400/.  and 
divers  Goods  mentioned  in  the  Indiftment,  to  the 
Value  of  4500/-  the  Goodsof  feveral  Perfons  un- 
known, from  the  Mariners  of  the  faid  Ship,  and 
this  at  High  Sea,  within  the  Jurifdiftion  of  the 
Court  of  Admiralty,  about  ten  Leagues  from  Cut' 
foeen  in  the  Eafl  Indies  the  30th  of  yauuary,  16^  j, 
and  in  the  8th  Year  of  hi^  Majefty's  Reign.  Now 
whether  all,  or  any,  and  which  of  thefe  Prifo- 
ners,  are  guilty  of  this  Crime  of  Piracy  laid  in 
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this  IndiSment,   or  not  guilty,   it  is  your  Part 
to  determine  according  to  tlie  Evidence  that  has 
been  given  on  both  Sides.     The  Crime  charged 
on  them  is  Piracy,  that  is.   Seizing  and  Taking 
this  Ship  and  Goods  in  it  piratically   and   Fe- 
lonioufly  ;   the  Time  and  Place  is  laid  alfo  in 
the  Indictment.    T'o  make  good  this  Acciifationj 
the  King's  Council  have  produced  their  Evidence^ 
and  two  Witneiles  have  been  examined  in  this 
Cafe,  each  of  them  uere  in  the  Ship  which  took 
"The  QuedaghAie;  thant ,    and  very  well  acquainted 
with  all  the  Proceedings,  that  is,  Robert  Bradin- 
ham.,  and  Jifeph  Palmer.     The  firlt  has  given  you 
an  Hiftorical  Account  of  the  whole  Proceedings 
of  Capt.  Kidd,   from  his  firft  going  out  of  Eng- 
land  in  'The  Adventure-Galley,    to   the   Time  of 
this  Faft  charged  on  them.    They  tell  you,  that 
about  Mi>,  1696,  the  King  intrufted  this  Capt. 
Kidd  with  two  Commiflions,  and  they  were  both 
read  to  you.     By  one  of  them,  under  the  Admi- 
ralty Seal,  he  was  authorized  to  fetoutas  a  Pri- 
vateer the  Adventure-Galley,  and  therewith  to  take 
and  feize  the  Ships  and  Goods  belonging  to  the 
French  King,  or  his  Subjeds,  and  fuch  other  as 
were  liable  to  Confifcation.     And  by  the  other 
Commiffion  under  the  Broad  Seal  of  England,  Au- 
thority wasgiven  tor  the  taking  of  fome  Pirates  by 
Name,  and  all  other  Pirates  in  the  feveral  Places 
therein  mentioned ;     but  in  no  fort  to  offend  or 
moleftany  of  the  King's  Friends  or  Allies,  their 
Ships  or  SubjeSs  by  Colour  thereof.     And  by 
both  CommilTions  Cmmand  was  given  to  bring 
all  fuch  Ships  and   _roods  as  fhould  be  taken,  to 
legal  Trials  and  Condemnations.      They  tell  us, 
that  this  Ship  fet  out  from  Plymoitth  about  Mty^ 
J 6^6,  and  that  in  their  Palluge,  tiiey  did  take  a 
French  Ship,  and   they  did   condemn  that  Ship. 
Now,   Gentlemen,   you    mufl:  bear  this  in  your 
Minds,  that  to  make  it  Piracy,  it   mufl  be  the 
taking  piratically  and  felonioufly  upon  the  High 
Sea,  within  the  Jurifdiftion  of  the  Admiralty  of 
England,  the  Goods  of  a  Friend,  that  is,  luch  as 
are' in   Amity   with    the  King.     Now  you  fee 
what  Way  they  w  ent  to  Work,  and  what  Mea- 
fures  they    took.     Captain   Kidd  goes  out,  and 
goes  to  New-Tork  ;  and  when  he  was  there,  he  has 
a  Projed  in  his  Head  of  fetting  up  Articles  be- 
tween himfelf  and  the  People  that  were  willing 
to  be  concerned  with  him  :  For  now  whether    it 
feems  more  probable  from  what  followed,  that 
Captain  Kidddedgncd  to  manage  himfelf  accord- 
ing to  the  Meafures  given  him,  and   the  Powers 
of  his  Commiflions,  or  another  Way,   you  muil: 
confide r ;  for  it   is    told  you,  that  between   150 
and  i6oMencame  in  under  thefi Articles,  where- 
of the  other  Prifoners  were  part  and  concerned 
in  them.     And  as  to  thofe  Articles,  the  Import 
of  them  was,   that  whatever  fliould  be  taken  by 
thefe  People  in  their  Expeditions,  fliould  be  di- 
vided into  160  Parts,  whereof  Captain  Kiddv>a.s 
to  have  40  Shares  for  his  Part,  and  the  reft  were 
to  have  according  to  the  Merit  of  each  Party, 
fome  whole  Shares,   and  fome  half  Shares. 

Now  after  thefe  Articles,  you  perceive  what 
Progrefs  they  made,  and  what  Courfe  they  rook. 
They  went  from  one  Place  to  another,  and  ufed 
a  pretty  deal  of  Severity  where-ever  they  came. 
A  defign  they  had  to  go  into  the  Red-Sea,  and  they 
had  expeftations  of  the  Mocca  Fleet  that  lay  at 
Mocca,  and  they  fent  their  Spies  three  times  to  get 
Intelligence.  The  two  firft  times  they  could 
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make  no  Difcovety ;  but  the  third  time  thev  made 
an  etfectual  Difcovery  that  the  Fleet  was  ready 
to  fiil ;   and  in  the  mean  time  Capt-  Kidd  lay 
there  m  expeftation  of  this  Fleet  ;  and,  as  tiie  firll 
Witnefs  teils^  you,  Capt.  KuM  faid  he  intended 
to  make  a  Voyage  out  of  this  Fleet.     \\,  ell    ne 
had  a  Difcovery  of  this  Fleet  j  and  they  came'ac- 
cordingly,  and  they  tell  you,  that  i,c  ar.a  his 
Men  in  the  Ship  did  attack  one  of  the  Si.ips :  But 
thefe  Ships  being  guarded  by  two  Men  ot  War, 
he  could  make  nothing  of  them  ;  however  he  fhew- 
ed  what  his  Intention  and  Defign  was.    Could  he 
have  proved  that  what  he  did\vas  in  pm-fuance 
of  his  CommifTions,  it  had  been  fomethincr :  But 
what  had  he  to  do  to  make  any  Attack  on  thefe 
Ships,  the  Owners  and  Freighters  w  hereof,  \\  ere 
in  Amity  w  ith  the  King  ;   this  does  not  appear 
to  be  an  Action  fuitable  to  his  Commiffion.    Af- 
ter hehad  done  this,  became  to  Land,  and  there, 
and  afterwards  at  Sea,  purfued  flrange  Methods^ 
as  you  have  heard.   The  iiea  'n^  Juftification  he 
depends  on,  is  his  Ccmm.  tions ;  jfow  it  muft  be 
ohferved    how  he   afte  '   with  relation  to  them, 
and  what  IrreguIarvHcs  hevivent  by.     He  came 
to  a    Place  in  the  /;;ijei,  and  fent  his  Cooper  a- 
fliore,  and  thatCooJDer  -vas  killed  by  the  Natives,- 
and  he    ufes  Barba.Ity,  and  ties  an  Indian  to   a 
Tree,  and  flioots  him  to  Death.     Now  he  went 
from  Place  to   Place,  and  committed  Hoftilities 
upon   feveral  Ships,   dealing  very  feve rely  with 
the  People. 

_  But  this  being  fotuething  foreign  to  the  In- 
diament,and  not  the  Fads  for  which  the  Prifo- 
ners at  Bar  are  indided,   we  are  confined  to  The 
Quedagh-Me-rcham ;  but  what  he  did  before  fhews 
his  Mind  and  Intention  not  to  ad:  by  his  Com- 
miffions,  which  warrantfno  fuch  Things.  Gentle- 
men, you  have  an  Account  that  he  met  with  this 
Ship,  The  Qtiedagh- Merchant,  at  Sea,  and  took  her; 
that  this  Snip  belonged  to  People  in  Amity  with 
the  King  of  £H^/aK^;   that   he    feized  this  Ship^ 
and  divers  Goods  were  taken  out  of  her  and  fold, 
and    the  Money  divided  purfuant  to  the  Heads 
contained  in  thofe  Articles  fet  up  at    Nevj-Turh 
The  Witneiles  that  fpeak  to  that,  come  home   to 
every  one  of  the  Prifoners:  They   tell  you,   that 
this  Dividend  was  made  ;  that  Capt.  Kidd  had 
40  Shares  of  the  Money,  and  the  refl  of  the  Pri- 
foners had  their  Proportions  according  to  the  Ar- 
ticles, fome  whole  Shares,  and  fome  a  half  Share 
of  that  Money.  After  they  had  feized  on  the  Ship, 
you   hear  of  a    certain   Sort  of  Projed,    that  a 
Frencimam  fhould  come  and  pretend  himfelf  the 
Mafter,  and  produce,  or  pretend  to    produce    a 
French  Pafs,   under   a  Colour  that  thefe  People's 
Ship  ahd   Goods,   who    were  Moort,  fhould  be 
Frenchmens   Ship  and  Goods,    or  failed  under  a 
French  Pafs,  and  fo  julb'fy  w  hat  he  did  under  the 
Colour  of  his  Commiffion  from  the  King.  Now 
no  Man  knows  the  Mind  and  Intention  of  ano- 
ther, but  as  it  may  be  difcovered  by  his  Adions. 
If  he  would  have  this  to  be  underftood  to  be  his 
Intention,  or  that  it  was  a  Reality,  that  he  took 
this  as  a  Fm/c/;Ship,  or  under  a  French  Pafs,  then 
he  ought  to  h^ve  had  the  Ship  and  Goods  inven- 
toried,  and  condemned  according  to  Law,  that 
he  might  have  had  what  Proportion  belonged  to 
him,  and  that  the  King  might  have  had  what  be- 
longed to  him,  as  his  CommilTions  diredcd.    But 
here  was  nothing  of  that  done,    but  the  Money 
au4  Goods  chat  were  taken  were  Ihared ;  and  you 
S  s  have 
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have  an  Account  likewife  how  fome  of  the  Goods 
were  fold,  and  the  Money  difpofed  of,  and  how 
the  remaining  Goods  were  dilpofed  of  ;  and  one 
Wicnefs  fpeaks  pofitively  of  the  Diftribution  of 
the  Goods  that  remain'd  unfold,   that  they  were 
divided  according  to  the  fame  Proportions  as  the 
Articles  mentioned,  and  every  one  of  the  Prifo- 
ners  had  his  Share.  There  belonged  40  Shares  to 
Capt.  Kidd,  and  Shares  and  half  Shares  to  the  reft. 
Now  this  is  the  great  Cafe  that  is  before  you, 
on  which  the  Indiftment  turns.     The  Ship  and 
Goods,  as  you  have  heard,  are  faid  by  the  Wit- 
neffes,   to  be  the  Goods  of  the  Armenians^  and  o- 
ther  People  that  were  in  Amity  wich  the  King  j 
and  Capt.    Kidd   would    have  them  to  be  the 
Goods  of  Frenchmen,    or  at  leaft,  that  the  Ship 
was  failed  under  ivm/;  Pafles.  Now  if  it  were 
fo,  as  Capt.  Kidd  fa.ys,  it  was  a  lawful  Prize,  and 
lia'ble    to  Confifcation ;    but  if   they    were  the 
Goods  of  Perfons  in  Amity  with  the  King,    and 
the  Ship  was  not  navigated  under  French   Paffes, 
it  is  very  plain  it  was  a  piratical  taking  of  them. 
Gentlemen,  it  is  to  be  confidered  what  Evidence 
Capt.  Kidd  hath  given  to  prove  that  Ship    and 
Goods  to  belong  to  the  French  King,  or  his  Sub- 
jefts,  or  that  the  Ship  was  failed  under  a  French 
Pafs,  or  indeed  that  there  ever  was  a  French  Pafs 
fhewn  or  feen.     He  appeals  indeed  to  the  Wit- 
neflfes  over  and  over  again.  Did  you  never  fee  it  ? 
No,  fay  they  :  Nor  did  not  you,  faith  he,  fay  you 
faw  it?  No,  faith  the  Witnefs,  I  faid  that  Capt. 
Kidd  faid  he  had  a  French  Pafs,  but  I  never  faw 
it.     Now  after  all,  the  taking  The  Qiiedagh-Mer- 
chant  is  brought  down  to  Mr  Kidd,  and  the  Pri- 
foners  with  others,  and  the  Diftribution  of  the 
Money  produced  by  the  Sale  of  the   Goods,   a- 
mong  Mr  Kidd  and  his  Crew,  whereof  every  one 
of  thefe  Prifoners  were  prefent  at  the  fame  Time, 
and  had  Proportions. 

Now,  Gentlemen,  this  muft  beobferved,  if  this 
was  a  Capture  on  the  High  Sea,  and  thefe  were 
the  Goods  of  Perfons  in   Amity  with  the  King, 
and  had  no  French  Pafs,  then  it  is  a  plain    Pira- 
cy.    And  if  you  beiieve  the  VVitnefles,  here  is  a 
takino-  of  the  Goods  and  Ships  of  Perfons  in  A- 
mity,  and  converting  them    to  their  own  Ufe  : 
Such  a  taking  ac  Land  as  this  would  be  Felony, 
and  being  ac'Sea  it  will  be  Piracy  :  For  this  is 
a  taking  the  Ship  from  the  right  Owners,  and 
turning  it  to  their  own  Ul'e.     So  that  you  have 
Evidence  as  to  the  fcizing  of  the  Ship,  and  divi- 
ding the  Money  rifing  from  the  Goods  fold,  and 
fharing  the  remainder  according  to  the  Articles, 
Now,  what  does  Capt.  Kidd  fay  to  all  this.? 
He  has  told  you, he  afted  purluant  to  hisCommif- 
fion  ;  but  that  cannot  be,  unlefs  he  gives  you  Satis- 
faftion  that  the  Ship  and  Goods  belonged  to  the 
French  King,  or  his  Sub  jeds,  or  that  the  Ship  had 
a  Ftench  Pal's,  otherwife  neither  of  them  will  ex- 
cufe  him  from  being  a  Pirate  j  for  if  he  takes  the 
Goods  of  Friends,he  is  a  Pirate;  he  had  no  Autho- 
rity for  that:  There  is  no  Colour  from  either  of 
his  Commiflions  for  him  to  take  them.     And  as 
to  the  French  Pafles,  there  is  nothing  of  that  ap- 
pears by  any  Proof,  and  for  ought  I  can  fee,  none 
faw  them  but  himfelf,  if  there  were  ever  any.   It 
is  proved  that  the  People  that  were  Owners  of 
the  Goods,  made  him  very  large  Offers    to  re- 
deem the  Ship  ( twenty  Thoufand  Rupees  as  I  re- 
member) but  he  would  not  accept  their  Propo- 
fal  i  but  faid,  That  is  a  fmzl/  Sim^  the  Cargo  is  worth 


a  great  deal  more,  or  to  that  efteci ;    And  further 
faid,  He  muft  anfwer  thefe  People,  that  his  Men  viill 
not  part  with  it.     And  a  French  Man  was  to  be  fee 
up  for  a  mock  Bulinefs,  as  you  have  heard  ;  and 
if  the  VVitnefles  fay  true,  they  were  faid  by  tha 
Captain  of  the  Ship  to  be,  and  were  reputed  to 
be,  the  Ship  and  Goods  of  Friends,  and  not    of 
Enemies  ;  and  if  they  were  fo,  and  had  no  French 
Pafs,  then  is   he,  and  thole  that  were  concerned 
with  him,  guilty  of  piratically  taking  this  Ship, 
and  of  piratically  feizing  the  Goods  in  cheShip; 
and  neither  of  his  CommifTions  will  juftify  fuch 
an  Aftion  as  this.     If  he  had  afted  purfuant  to 
his  CommifTion,  he  ought  to  have  condemned  the 
Ship  and  Goods,   if  they  were  a  French  Intereft, 
or  failed  under  a  French  Pafs;  but  by  his  not  con- 
demning them,  he  feems  tofhew  his  Aim,  Mind, 
and  Intention,  that  he  did  not  nfl-  in  that  Cafe 
by  virtue  of  his  Commiflion,  but  quite  contrary 
to  it ;  for  he  takes  the  Ship,  and  (hares  the  Mo- 
ney and  Goods,  and  is  tal(en  in  that  very  Ship  by 
my  Lord  Bellamont,  and  he  had  continued  in  that 
Ship  till  that  Time ;  fo  there  is  no  Colour  or  Pre- 
tence appears,  that  he  intended  to  bring  this  Ship 
to  England,  to  be  condemned,  or  to  have  conder/m'd 
it  in  any  of  the  Englifo  Plantations,    having  dif- 
pofed of  the  whole  Cargo  as  aforefaid.     Here  I 
muft  leave  it  to  you,  to  confider  whether,  accord- 
ing  to  the  Evidence  that  appears,  there  is  any 
Ground  for  him   to  fay,  he    has  acted  by  his 
Commiflion  in  taking  The  Qiiedngh- Merchant  and 
Goods  in  her,  or  whether  he  has  not  aded  con- 
trary thereunto. 

Now  for  himfelf  he  has  called  fome  Perfons 
here,  to  give  an  Account  of  his  Reputation,  and 
of  his  Services  done  in  the IVe/l- Indies ;  and  one  of 
them  fays,  about  10  or  12  Years  he  did  good 
Service  there.  Why  fo  he  might,  and  might  have, 
and 'tis  very  like  he  had,  fuch  Reputation,  when 
the  King  trufted  him  with  thefe  Commiflions, 
elfe  I  believe  he  had  never  had  them ;  fo  that 
whatever  he  might  be  fo  many  Years  ago,  that  is 
not  a  Matter  to  be  infifted  on  now,  but  what  he 
hath  been  fince,  and  how  he  hath  afted  in  this 
Matter  charged  againft  him.  So  that.  Gentle- 
men, as  to  Mr  Kidd,  I  muft  leave  to  you,  whe- 
ther he  is  Guilty  of  Piracy  or  no;  and  if  yoii 
believe  him  Guilty  upon  the  Evidence,  you  will 
find  him  fo;  if  not,  you  will  acquit  him. 

Now  for  the  other  Prifoners,  it  is  proved  they 
were  all  concerned  in  taking  and  (haring  the  Ship 
and  Goods  in  the  Indiftment ;  yet  their  Circum- 
ftances  differ  pretty  much  among  themfelves. 
There  are  three  of  them,  that  it  has  been  made 
out  to  you,  and  owned  by  the  King's  Witneffes, 
that  they  were  Servants.  Robert  Lamky,  Will.  Jen- 
kins, Richard  Barlicorn.  All  thefe  are  made  out 
to  be  Servants,  and  you^baTHiad  tire  Indentures 
oftwoofthem  produced,  and  the  King's  Wit- 
neffes prove  them  fo,  and  they  were  admitted  to 
be  Servants.  Now,  Gentlemen,  there  muft  go  an 
Intention  of  the  Mind,  and  a  Freedom  of  the 
Will,  to  the  committing  a  Felony  or  Piracy.  A 
Pirate  is  not  to  be  underftood  to  be  vinder  Con- 
ftraint,  but  a  free  Agent;  for  in  this  Cafe,  the 
bare  Adt  will  not  make  him  guilty,  unlefs  the 
Will  make  it  fo.  Now  a  Servant,  it  is  true,  if  he 
go  voluntarily,  and  have  his  Propofition,  he  muft 
be  accounted  a  Pirate;  for  then  he  ads  upon  his 
own  Account,  andnotbyCompuIfion.  And  thefe 
Perfons,  according  to  the  Evidence,  received  their 
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Part,  but  wheclier  they  accounted  to  their  Ma- 
ilers for  their  Shares  afterwards,  yea  or  no,  as 
they  pretend,  but  make  no  Proof  of  it,  I  muft 
leave  that  to  you  ;  and  therefore  there  is  a  Con- 
fideration  to  be  had  of  them.  For  if  thel'e  Men 
did  £?o  under  the  CompuUion  of  their  Mafters, 
to  whom  they  were  Servants,  and  not  voluntarily, 
and  upon  their  own  Accounts,  it  may  difference 
their  Cafe  from  others,  who  went  and  acted  wil- 
lingly in  this  Matter,  and  upon  their  own  Ac- 
countf.  So  chat  as  to  thofe  that  were  Servants 
under  the  Command  of  their  Mailers  that  v  ere 
prefent  with  them,  I  muft  leave  it  to  you,  whe- 
ther you  V  ill  difting'jifh  between  them  and  the 
others  that  were  not  Servants,  but  free  Agents. 
It  is  true,  a  Servant  is  not  bouod  to  obey  his 
Mafter,  but  in  lawful  Things,  which  they  fay 
they  thought  this  was,  and  that  they  knew  not  to 
the  contrary,  but  that  their  Mifters  afted  accord- 
ing to  the  King's  Commiffion;  and  therctore  their 
Cafe  muft  be  left  to  your  Conlideration,  whe- 
ther viiU  think  them  upon  the  whole  Matter 
Guilty  or  no.  If  you  believe  them  Guilty,  you 
will  find  them  fo,  otherwife  you  will  acquit 
thtm. 

For  the   other  Perfons,  fome  of  them  pretend 
they  came  in  on  his  Majefty's  Proclamation,  and 
tor  that  you  muftconlider  the  Evidence,  and  take 
it  all  toeecher,  and  conlider  whether  you  are  fa- 
tisficd  by  what  they  liave  faid  or  prov'd,  that  they 
have  brought  themfelves  within  the  Benefit  of  the 
King's  Favour  by  that  Proclamation.     You  have 
heard  it  read,  and  obferved  the  Qualifications  and 
Direftions  by  ir,  and  the  Terms  upon  which  the 
Pardon  w  as  promifed.  which  are  not  made  out  to 
you,  to  be  complied  with  by  them  ;  they  may  ap- 
ply another  way,  for  the  King's  Mercy ;  this  Court 
muft  proceed  according  to  the  Rules  otLaw  and 
Juftice.     But  then  all  of  them  hold  on  this  :  We 
vere,  fay  chey,  under  the  Captain,  and  afted  un- 
der him  as  their  Commander;  and,  Gentlemen, 
fo  hiras  they  acSed  under  his  lawful  Commands, 
and  by  Virtue,  and  in  Purfuance  of  his  CommilTi- 
ons,  it  muft  be    admitted  they  were  Juftifiable, 
and  ought  to  be  Juftify'd.   But  how  far  forth  that 
hath  been,  th;;  Aftionsof  the  Captain  and  their 
own,  w  ill  beii  make  it  appear.    It  is  not  conteft- 
ed,  but  that  thefe  Men  knew,  and  were  fenfible 
of  what  was  done  and  afted,  and  did  take  part  in 
it,  and  had  the  Benefit  of  what  was  taken,  fhared 
amongft  them  :  And  if  the  taking  of  this  Ship  and 
Goods  was  unlawful,  then  thefe  Men  can  claim 
no  Advantage  by  thefe  CommiHions,  becaufe  they 
had  no  Authority  by  them  to  do  what  they  did, 
but  afted  quite  contrary  to  them.     What  had 
they  to  do  to  enter  into  fuch  Articles,  and  to  aft 
as  rhey  did  ?  You  muft  confider  the  Evidence  gi- 
ven here   according  to  the  Rules  ot  the  Law,  and 
if  you  are   facisfy'd   that  they  have  Knowingly 
and  Wilfully  been  concerned  or  partaken  with 
Cnpt.  Kicfd,  in  taking  this  Ship,  and  dividing  the 
Goods,  and  that  Piratically  andFelonioufty,  then 
they  will  be  Guilty  within  this  Indidment.     It 
is  worthy  ofConfideration  what  appears  upon  the 
Evidence,  that  they  met  with  one  reputed  to  be  a 
Notorious  Pirate,  call'd  CuSifird;  he  was  efteemcd 
an    Arch-Pirate,    and  known  to  be  fo  ;  yet  this 
Cipt.  Kiihi,    that  was  commiffion'd  to  take  Pi- 
rates, inftcad  of  taking  him,    grows  to  fuch  an 
Intimacy  with  him,  that  he  faid  he  would  have 
his  Soul  fry  in  Hell,  before  he  would  hurt  him, 
Vol.  V. 
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or  to  that  efteft  ;  and  fo  they  made  Prefents  one 
to  another;  and  Capt.  Kidd  lefc  three  of  his  Men 
with  him.  Whilft  Men  purfue  their  Commiffi- 
onsthey  muft  be  Juftify'd;  but  when  they  do 
Ihings  not  authorized,  or  never  aded  by  them. 
It  IS  as  if  there  had  been  no  Commillion  at  all. 
I  have  diftinguidied  the  Evidence  as  well  as  my 
Memory  ferves  me,  and  muft  leave  it  to  you  to 
determine  upon  the  whole  matter,  who  are  Guil- 
ty, and  who  not;  and  fuch  as  you  are  fatisfied 
to  be  Guilty,^  you  will  find  fo,  and  fuch  as  you 
are  not  fatisfy'd  to  be  Guilty,  you  will  acquit. 

T'hen  the  Jury  ■withdrew,  and  after  half  an  Houri 
Stay,  hrotight  in  thtir  Verdicl. 

CI.  of  Arr.  Gentlemen  of  the  Jury,  anfwer  to 
your  Names,  John  Cowper,  &c. 

J.  Cowper.   Here,  &c. 

CI.  of  Arr.  Are  you  agreed  of  your  Verdid  ? 

Omnes.   Yes. 

CI.  if  Arr.  Who  fliall  fay  for  you  ? 

Omnes.   Foreman. 

CI.  if  Arr.  Will.  Kidd,  hold  up  thy  Hand. 
('xhich  he  did.)  _  How  fay  you,  Is  he  Guilty  of  the 
Piracy  whereof  he  Hands  Indided,  or  not  Guilty* 
(And  fo  of  the  rffl.) 

Foreman.  Guilty. 

CI  oj  Arr.  Is  Nicholas  Clmrchili  Guilty,  or  not 
Guilty  ? 

Fvreman.  Guilty. 

Cl.  of  Arr.  Is  'James  Howe  Guilty,  f^c  ? 

Fure>nan.   Guilty. 

Cl.  of  Arr    Is  Rvl'ert  Lamhy  Guilty,  &c  f 

Foreman.    Not  Guilty. 

Cl  of  Arr.  Is  IVilliajit  Jenkins  Guilty,  &c  } 

Foreman.   Not   Guilty- 

Cl  of  Arr.  Is  Gahrid  Loffe  Guilty,   CiTc? 

Foreman    Guilty 

Cl.  (f  Arr.  Is  Hugh  Parrot  Guilty,  &c  ? 

Foreman.    Guilty. 

Cl.  of  Arr.  Is  Richard  Barlicorn  Guilty,  dTt? 

Foreman.    Not    Guilty. 

Cl.  of  Arr    Is  Abel  Owens  Guilty,   &c} 

Foreman.    Guilty- 

Cl.  of  Arr.  Is  Darby  Miillins  Guilty,  &c  ? 

Foreman.   Guilty. 

"Then  William  Kidd,  and  the  other  nine  Perfons, 
were  further  Arraigned  upon  four  Indititnems,  in  maw 
ner  following. 

Cl.  of  Arr.  IVilliam  Kidd,  hold  up  thy  Hand, 
(which  he  did.)     And  fo  the  other  Nine. 

You  ftand  Indided  by  the  Name  of  ma.  Kidd 
late  of  London,  Mariner,  &c. 

The  Jurors  for  our  Sovereign  Lord  the  King 
do  upon  their  Oath,  prefent  that  William  Kidd, 
late  of  London,  Mariner  ;  Nicholas  Churchill,  late 
of  London,  Mariner ;  James  Howe,  late  of  London, 
Mariner  ;  Robert  Lamley,  late  of  London,  Mariner  ; 
William  Jenkins,  late  of  London  Mariner;  Gabriel 
Loffe,  late  of  London,  Mariner  ;  Hugh  Parrot,  late 
of  London,  Mariner;  Richard  Barlico^-n,  late  of 
London,  Mariner ;  Abel  Owens,  late  of  London^ 
Mariner  ;  and  Darby  Mullins,  late  of  London,  Ma- 
riner; the  20th  Day  of  September,  in  the  Ninth 
Year  of  the  Reign  of  our  Soveraign  Lord  William 
the  Third,  by  the  Grace  of  God,  of  England, 
Scotland,  France  and  Ireland,  King,  Defender  of 
S  s  %  the 
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the  Faith,  &c.  by  Force  and  Arms,  (7c.  upon 
the  High  Sea,  in  a  certain  Place,  diftant  about 
Fifty  Leagues  from  the  Port  of  Carraiuar,  in  the 
Eafi-lndits,  and  vithin  the  Jurifdiftion  of  the 
Admiralty  'of  Englmid,  did  piratically  and  felo- 
nioufly  fet  upon,  board,  break  and  enter  a  certain 
Ship  call'd  A  Moorijh  Ship,  then  being  a  Ship  ot 
certain  Perfons  (to  the  Jurors  aforefaid  unknown) 
and  then  and  there  piratically  and  feloniouily 
did  make  an  Aflaulr,  in  and  upon  certain  Mari- 
ners ^whofe  "Names  to  the  Jurors  aforefaid  are  un- 
knov-n)  in  the  fame  Ship  in  the  Peace  of  God, 
and  of  our  faid  now  Soveraign  Lord  the  King, 
then  and  there  being,  piratically  and  feloniouily 
did  put  the  aforefaid  Mariners  of  the  fame  Ship, 
in  the  Ship  aforefaid  then  being,  in  corporal  Fear 
of  their  Lives  then  and  there  in  the  Ship  afore- 
faid upon  the  High  Sea,  in  the  Place  aforefaid,  di- 
ftant about  Fifty  Leagues  from  the  Port  of  Car- 
raivar  aforefaid,  in  the  Eafi- India  aforefaid,  atxl 
within  the  Jurifditftion  aforefaid,  piratically  and 
feloniouO.y  did  fteal,  take  and  carry  away  One 
Hundred  Pound  weight  of  Coffee,  of  the  value 
of  Five  Pounds  of  lawful  Money  of  England,  Sixty 
Pound  weight  of  Pepper,  of  the  value  of  Three 
Pounds  of  lawful  Money  oi  England,  OneHundred 
weight  of  Mynh,  of  the  value  of  Five  Pounds  of 
hA\i\x\  Money  of  England,  and  Twenty  pieces  of 
Araiian  Gold,  of  the  value  of  Eight  Pounds  ot 
lawful  iSloney  of  England,  the  Goods,  Chattels 
and  Moneys  of  certain  perfons  (to  the  Jurors  a- 
forefaid  unknown)  then  and  there  upon  the  High 
Sea  aforefaid,  in  the  aforefaid  Place,  diflant 
about  Fifty  Leagues  from  the  Port  of  Carraiour 
aforefaid  in  the^Eafi- Indies  aforefaid,  and  within 
the  Jurifdiftion  aforefaid,  being  found  in  the 
aforefaid  Ship,  in  the  Cuftody  and  Pofleffion  of 
the  faid  Mariners  in  the  fame  Ship,  from  the  faid 
Mariners  of  the  faid  Ship,  and  from  their  Cufto- 
dy and  Pofleffion  ihen  and  there  upon  the  High 
Sea  aforefaid,  in  the  Place  aforefaid,  diftant  about 
50  Leagues  from  the  Port  of  Carrawar  aforefaid, 
in  the  Eafi-Indies  aforefaid,  and  within  the  Jurif- 
diaion  aforefaid,  againft  the  Peace  of  our  faid 
now  Soveraign  Lord  the  Ring,  his  Crow^n  and 

Disunity,  (3'c.  . 

How  fay'ft  thou,  William  Kidd,  art  thou  Guilty 
of  this  Piracy  and  Robbery,  w  hereof  thou  ftand- 
eft  Indifted,  or  not  Guilty  ? 

JVilliatn  Kidd-  Not  Guilty. 

CI.  of  An.  Culprit,  how  wilt  thou  be  tried? 

Kuld.  By  God  and  my  Country. 

CI.  of  An.  God  fend  thee  a  good  Deliverance. 
(And  fo  oj  the  other  Nine.) 

Cl.ofArr.  WiHiam  Kidd,  hold  up  thy  Hand. 
(which  he  did.)  And  fo  the  other  Nine. 

You  ftand  Indided,  by  the  Name  of  William 
Kidd,  late  of  London,  Mariner,  (and  fo  of  the  refi.) 

The  Jurors  for  our  Soveraign  Lord  the  King, 
do  upon  their  Oath  prefent  that  IVilUam  Kidd, 
late  of  London,  Mariner  ,•  Nicholas  Churchill,  late 
of  LoK^ow,  Mariner;  James  Howe,  late  of  London, 
Mariner  ;  Robert  Lamley,  late  of  London,  Mariner ; 
fViSiam  Jenkins,  late  of  London,  Mariner  ;  Gabriel 
Loffe,  late  of  London,  Mariner  ;  Hugh  Parrot,  late 
of  Lvndon,  Mariner ;  Richard  Barlicorn,  late  of 
London,  Mariner  ;  AM  Owens,  late  of  London, 
Mariner,  and  Darby  Mullim  late  oi London,  Mm- 


riner;  the  27th  Day  o( November,  in  the  9th  Yeaf 
of  the  Reign  of  our  Soveraign  Lord  William  the 
Third,  by  the  Grace  of  God,  of  England,  Scot- 
land, Fiance  and  Ireland,  King,  Defender  of  the 
Faith,  &c.  by  Force  and  Arms,  &c.  upon  the 
High  Sea,  in  a  certain  Place,  diftant  about  four 
Leagues  from  Callicttt  in  the  Eafl- Indies,  and  with- 
in the  Jurifdittion  of  the  Admiralty  of  England, 
did  piratically  and  feloniouily  fet  upon,  board, 
break,  and  enter  a  certain  Ship  called,  A  Moorijh 
Ketch,  then  being  a  Ship  of  certain  Perfons  (  to 
the  Jurors  aforefaid  unknown)  and  then  and  there 
piratically  and  felonioufly  did  make  an  AlTault 
in,  and  upon  certain  Mariners  (  vvhofe  Names 
to  the  Jurors  aforefaid  are  unknown)  in  the  fame 
Ship  in  the  Peace  of  God,  and  of  our  faid  now 
Soveraign  Lord  the  King,  then  and  there  being, 
piratically  and  felonioufly  did  put  the  aforefaid 
Mariners  of  the  fame  Ship,  in  the  Ship  aforefaid 
then  being,  in  corporal  Fear  of  their  Lives,  then 
and  there  in  the  Ship  aforefiid,  upon  the  High 
Sea,  in  the  Place  aforefaid,  diftant  about  four 
Leagues  from  Callicut  aforefaid,  in  the  Eafl-Indies 
aforefaid,  and  within  the  Jurifdidion  aforefaid, 
piratically  and  telonioufly  did  fteal,  take  and  car- 
ry away  the  iame  Ship,  and  the  Apparel  and 
Tackle  of  the  fime  Ship,  of  the  Value  of  five 
Hundred  Pounds ^of  lawful  M.on&y  oi  England ; 
eleven  Bales  o\  Cotton,  of  the  Value  of  fixty 
Pounds  of  lawful  Money  of  England  ;  two  Hor- 
fes,  each  of  them  of  the  Price  of  twenty  Pounds 
of  lav\  ful  Money  of  England  ;  and  fifty  Indian 
Quilts,  of  the  Value  of  five  Pounds  of  lawful 
Money  of  England  ( the  Goods  and  Chattels  of 
certain  Perfons  to  the  Jurors  aforefaid  unknown) 
then  and  there  upon  the  High  Sea  aforefaid,  in 
the  aforefaid  Place,  diftant  about  four  Leagues 
from  C«^/cw aforefaid,  in  the  Eafi  Indies  aforefaid, 
and  within  the  Jurifdidion  aforefaid,  being  found 
in  the  aforefaid  Ship,  in  the  Cuftody  and  Pof- 
feflion  of  the  faid  Mariners  in  the  fame  Ship, 
from  the  faid  Mariners  of  the  faid  Ship,  and  from 
their  Cuftody  and  Pofleffion,  then  and  there 
upon  the  High  Sea  aforefaid,  in  the  Place  afore- 
faid, diftant  about  four  Leagues  from  Callicut 
aforefaid,  in  the  Eajl-Indies  aforefaid,  and  with- 
in the  Jurifdidion  aforefaid,  againft  the  Peace 
of  our  faid  now  Soveraign  Lord  the  King,  his 
Crown  and  Dignity,  ^iTc, 

How  fay'ft  thou,  WiB.  Kidd,  art  thou  Guilty 
of  this  Piracy  and  Robbery  whereof  thou  fland- 
elf  indided,  or  not  Guilty  ? 

Will.  Kidd.  Not  Guilty. 

C/.  of  Arr.   Culprit,  how  wilt  thou  be  try'd  ? 

iVill.  Kidd.   By  God  and  my  Country. 

CI  of  Arr.  God  fend  thee  a  good  DeliverancCj 
(And  fo  the  other  Nine.) 

CI.  of  Arr.  Will.  Kidd,  hold  up  thy  Han4 
(which  he  did.)     And  fo  the  other  Nine. 

You  ftand  indided  by  the  Name  of  Will.  Kiddj 
late  of  London,  Mariner,  (And  fo  the  refi.) 

"  The  Jurors  for  our  Soveraign  Lord  the  King, 
"  do,  upon  their  Oath,  prefent,  That  IVilliam 
"  Kidd,  late  of  London,  Manner  ;  Nichols  Chur- 
"  chill,  late  of  London,  Mariner;  James  Howe, 
"  late  of  London,  Mariner ;  Robert  {.amley,  late  of 
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London,  Mariner;  JViUiam  5^f«^//H, late  oi  Lon 
don.   Mariner ;    Galnel  hj^e^   lace    ot  London^ 
"  \iizx\\\(:x  \  Hugh  Parrot,    la.ie  o{  London,   Mari- 
"  ner;  Richard  Earlicorn,  late  of  Lndon,   Mari- 
*'  ner  ;  Abe!  Ov.:cns,  laceot  London,  Mariner ,  and 
''  Diiibj  Muliins,  late  of  London,    Mariner ;   the 
*'  twenty  eiehth  Day  ot  Dictni'er,    in  the  ninth 
*'  Year  of  the  Reign  of  our  Soveraign  Lord  tJ-'il' 
''  liajn  the  Tliird,  by  the  Grace  ot  God,  of  E,ig- 
"  land,   Scotland,  France   and  Ireland,    King,  De- 
*'  fender  of  the  Faith,  tS'c.    by  Force  and  Arms, 
''  &c.   upon   the   High  Sea,   in  a  certain  Place, 
*'  dii]:ant  about  four  Leagues  from  Calliciit,  in  the 
''  Eaur- Lidies,  and  within  the  JurifdicSion  of  the 
"  Admiralty  of  England,  did  piratically  and  felo- 
''  nioully   fet  upon,   board,  break   ar.d  enter    a 
"  certain    Ketch,    call'd,   A  M.orifl)  Ketch,  then 
"  being  a  Ketch  of  certain  Perfons  (  to  the  Ju- 
*'  rors  aforelaid  unknown  )   and  then  and  there 
"  piratically  and  lelonioully  did  make  an  Aflault 
*'  in,  and  upon  certain  Mariners  (whole  Names 
"  to   the   Jurors  aforefaid  are  unknown  )  in  the 
*'  fame  Ship,    in  the  Peace  of  G  dj  and  of  our 
*'  faid  now  Soveraign  Lord  the  Knig,  then   and 
*'  there  being,  piratically  and  feloniouflydidpuc 
"  the  aforefaid  Mariners  of  the  fame  Ketch,  in 
"  the    Ketch  aforefaid  then    being,  in  corporal 
*'  Fear    of   their   Lives,    then   and  there  in  the 
"  Ketch   aforefaid,    upon  the  High  Sea,  in  the 
"  Place  aforefaid,    dillant    about  four  Leagues 
*'  from  Callicut  aforefaid,  in  the  Eafl-Indies  afore- 
"  faid,  and  within  the  Jurifdiftion  aforefaid,  pi- 
"  ratically  and  felonionlly  did  fleal,  take  and  car- 
*'  ry  away  the  faid  Ketch,  and  the   Apparel  and 
"  Tackle  of  the  fame  Ketch,  of  the  Value  of  fif- 
"  ty  Pounds  of  lawful  Money  of  £«^/a«^;  thirty 
"  Tubs  of  Sugar-candy,    of  the  Value  of  htteen 
*'  Pounds  of  lawful  Money  of  England;  fix  Bales 
"  of  Sugar,  of  the  Value  ot  fix  Pounds  of  lawful 
*'  Money  of  England ;  and  ten  Bales  of  Tobacco, 
"  of  the  Value  of  ten  Pounds  of  lawful  Money 
*'  oi  England;  the  Goods  and  Chattels  of  certain 
"  Perfons  (  to  the  Jurors  aforefaid  unknown  ) 
"  then  and  there  upon  the  High    Sea  aforefaid, 
"  in  the    aforefaid    Place,    dilfant    about   four 
*'  Leagues  from   Callicut  aforefaid,   in  the  Eaft- 
"  ladies  aforefaid,  and  within  the  JurifdiAion  a- 
"  forefaid,  being  found  in  the  aforefaid   Ketch, 
*'  in  the  Cuftody  and  Poileffion  of  the  faid  Ma- 
"  riners  in  the  fame  Ketch,  from  the  faid  Mari- 
'^  nersof  the  faid  Ketch,  and  from  their   Cufto- 
"  dy  and  Pollt-flion,  then  and  there  upon  the  High 
*'  Sea  aforefaid,  in  the  Place  aforefaid,  diftanta- 
"  bout  four  Leagues   from  Callicut  aforefaid,    in 
"  the  Eafl-Indies  aforefaid,  and  within  the  Jurif- 
"  di(5tion  aforefaid,  againft  the  Peace  of  our  faid 
"  now  Soveraign  Lord  the  King,  his  Crown  and 
''  Dignity,  iSfc. 

How  fay'fl  thou,  WiU.  Kidd,  art  thou  Guilty 
of  the  Piracy  and  Robbery  whereof  thou  ftand- 
eft  mdided,  or  not  Guilty  ? 

Jfill.  Kidd.  Not  Guilty. 

CI.  of  Arr.  How  wilt  thou  be  try'd  ? 

Will.  Kidd.  By  God  and  my  Country. 

CI.  of  An.  God  fend  thee  a  good  Deliverance. 
{And  fo  of  the  other  Nine  ) 

CI.  of  Arr.  William  Kidd,  hold  up  thy  Hand, 
(vjlmh  he  did.)     And  fo  the  other  Nine-) 
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You  (land  indicted  by  ti-.e  Name  of  U-^'j/l.  Kidd, 
lare  ol  London,  Mariner,  tTc.  (A,:d  fo  of  the  afl } 

^^  ''  The  Jurors  for  our  Soveraign  Lord  theKih?, 
^^  do,    upon  tlieir  Oath,   prefent,    that   JViliiai?! 
^'  Kidd^  lace  of  Londin,  Mariner  ;    Kidclai  Chur- 
^^  dill,  late  oi  Londcn,  Mariner,-  janw  H.ire,  late; 
ot  London..  Mariner  ;  Rukrt  Lamk),  late  oi  Lon- 
'^-  don.  Mariner;  inHiam  "Jenkins,  late  of  Londtm 
^^   Mariner ;  Gabriel  Lojfe,  la  te  of  London,  Mariner, 
'^   Hugh  Parrot,  hte of   Londvn,  Mariner;  Richard 
Barlicorn,  late  oi  London.,  Mariner;  ALelOujenSj 
'^^  late    of  London,  Mariner;    and  Da;  by  Muliins, 
^'^  late  of  London,  Mariner  ;  the  twentieth  Day  of 
'^  January,  in  the  ninth  Year  of  the  Reign  of  our 
''  Soveraign  Lord,   IVtlliam   the  Third,    by   the 
u  ^''^'^^°'^'  God,  oi  England,  Scotland,  FranLe,and 
^'^  Ireland,  King,  Defender  of  the  Faith,  Uc.  by 
Force  and  Arms,  t\.  upon  the  High  Sea,  in 
a  certain  Place,  dillant  about  twelve   Leagues 
from  Callicut  in  the  Eaftlndies,  and  withiirthe 
''  Jurifdidion  of  the  Admiralty  of  England,    did 
^1  piratically   and    felonioufly   fet  upon,    board, 
"^  break,  and  enter  a  certain  Ship,  call'd,  A  Portu- 
'^'  guez^eShip,  then  being  a  Ship  of  certain  Perfois 
(  to  the  Jurors  aforefaid  unknown  )  and  then 
"  and  there  piratically  and  felonioufly  did  make 
an  Affault  in  and  upon  certain  Mariners,  Sub- 
jeds  of  the  King  of  Portugal  {w^o^q  Names  to 
the  Jurors  aforefaid  are  unknown  )  in  the  fame 
"  Ship,  in  the  Peace  of  God,  and  of  our  faid  now 
"  Soveraign  Lord  the  King,  then  and  there  be- 
"  ing,    piratically  and  felonioully  did  put  the 
"  aforefaid  Mariners  of  the  fame  Ship,    in   the 
"  Ship  aforefaid  then  being,  in  corporal  Fear  of 
"  their  Lives,  then  and  there  in   the  Ship  afore- 
''  faid,  upon  the  High  Sea,  in  the  Place  aforefaid, 
"  diffant  about  twelve  Leagues  from  CaQicm  a- 
"  forefaid,  in  the  £(j^-/«J«>;  aforefaid,  and  within 
"  the  Jurifdiftion  aforefaid,  piratically  and  felo- 
"  nioufly  did  Ileal,  take,    and   carry  away  two 
"  Cheftsof  Opium,  of  the  Value  of  forty  Pounds 
"  of  lawful  Money  of  England;  eighty  Bags  of 
"  Rice,  of  the  Value  of  twelve  Pounds  of  lawful 
"  Money  of  £;i^/aH^;  one  Tun  of  Bees-wax,  of 
"  the  Value  of  ten  Pounds  of  lawful  Money  of 
"  England;  thirty  Jarrs  of  Butter,    of  the  Value 
"  of  ten  Pounds  of  lawful  Money  oi  England;  and 
"  half  a  Tun  of  Iron  of  the  Valueof  four  Pounds 
"  of  lawful  Money  of  England ;  the  Goods  and 
"  Chattels  of  certain  Perfons  ( to  the  Jurors  a- 
"  forefaid  unknown  }   then  and  there  upon  the 
"  High  Sea  aforefaid,  in  the  aforefaid  Place,  di- 
"  flant  about  twelve  Leagues  from  Callicut  afore- 
"  faid,  in  the  Eaft- Indies  aforefaid,  and  within  the 
''■  Jurifdidion  aforefaid,   being  found  in  the  a- 
"  forefaid  Ship,  in  the  Cuflody  and  Poileffion  of 
"  the  faid  Mariners  in  the  fame  Ship,  from  the 
"  faid  Mariners  of  the  fame  Ship,  and  from  their 
"  Cuftody  and   Pofleffion,   then  and  there  upon 
"  the  High  Sea  aforefaid,  in  the  Place  aforefaid; 
"  diflant  about  twelve  Leagues  from  Callicut  a- 
*'  forefaid,  in  the  Eajl-Indies  aforefaid,  and  with- 
"  in  the  Jurifdidion  aforefaid,  againft  the  Peace 
"  of  our  faid  now  Soveraign  Lord  the  King,  his 
"  Crown  and  Dignity,  &c. 

Hew  fay 'ft  thou,  William  Kidd,  an  thou  guil- 
ty of  the  Piracy  and  Robbery  whereof  thou 
ftandeft  indided,  or  not  guilty  ? 


IVilliam  Kidd'  Not  guilty. 


Cf. 
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Cl.of  An.  How  wilt  thou  be  tried  ? 
Wil/inm  Kidd.  By  God  and  my  Country. 
Cl.vf  Arr.  God  fend  thee  a  good  Dclivenxnce, 
(  and  Jo  of  the  other  Nine.) 

[^Then  the  Court  adjourn  d  till  To-fnonow  Morn- 
ing Eight  aCleck.] 


The  further  proceedings  again fi  William 
Kidd,  and  the  other  Nine  Trijoners,  on 
the  four  Indictments.,    May  the  Ninth^ 

Cl.of  An.  f-^  ALL  IP'i!!ia?n  Kidd,  Nichohn  Chur- 
V^  chill,  James  Howe,  Rohtrt  Lam  ley, 
M^iUiam  fenkins,  Gabriel  Loffe,  Hugh  Parrvt,  R.  Bar- 
licorn,  Abel  Owens,  and  Darby  Mullins  to  the  Bar, 
You  the  Priibncrs  at  the  Bar,  IViHiain  Kidd,  &c. 
thofe  Men  that  you  (hall  hear  call'd,  and  perib- 

nally  appear,  are  to  pafs  between  our  Sovcraign  didments  they  have  been  arraign 'd,  and  thereto 
Lord  the  King  and  you,  upon  Trial  of  your  le-  have  feverally  pleaded,  Not  guilty  ;  and  for  their 
veral  Lives  and  Deaths;  if  therefore  you,  or  any     Trials  have  put  themltlves  on    God  and  their 


Abel  Owens.  My  L.ord,  I  came  in  upon  tlie 
King's  Proclamation,  and  enter'd  my  felf  aboard 
one  of  the  King's  Ships. 

Dr  Oxinden.  You  mud  anfwer  firft,  and  come 
to  your  Defence  atterward- 

AbelO'-vens.  I  hope  your  Honours  will  grant  ir 
me  as  \\cil  as  the  red,  1  eiiter'd  my  felf  into  the 
King's  Service. 

Cl.  of  Arr.  You  of  the  Jury,  look  on  the  Prifo- 
ners,  and  hearken  to  their  Laufe-  They  Hand 
indifted  by  the  Name  of  IVilliam  Kidd,  &c. 

Mr  J  'furton.  You  may  try  all  the  Indictments 
together,  if  they  are  the  fame  Pcrfons  con- 
cern'd. 

Cl.  of  Arr.  They  are  the  fame  that  are  conccrn'd 
in  the  two  firft  Indidments- 

Mr  J.  T'wrton.  Then  proceed  upon  thefe  two  to- 
gether. 

Cl.  of  Arr.  They  ftand  a  fecond  time  indided 
by  the  Name  of  14'^illiam  Kidd,  late  of  Lcndarif 
Mariner,  ( and  fo  of  the  reft.)     Upon  thefe  two  In- 


of  you,  will  challenge  them,  or  any  of  them,  your 
Time  is  to  fpeak  unto  them  as  they  come  to  the 
Book  to  be  fwnrn,  and  before  they  be  fworn. 
Call  IFilliam  Smith,  (who  appear'd ;  and  there  being 
no  Challenges,  the  Twelve  that  were  fwvrn  are  a:  fol- 
lows.) 

The  Jury. 


M^'ill  Smith, 
Benj.  Hooper, 
>    HMerty 
70.  Pettit, 
WiU.  Hatch, 
"Jof.  Chaplain, 


Peter  Gray, 
Rob.  Cojiifort, 
rtho.  Hliis, 
M^ill.  fh-d, 
T'ho.  Stephens, 
Jo.  Dodfon. 


Cl.  of  Arr.    Cryer,  count  thefe,  Will.  Smith. 
Oyer.    One,  &c. 
Cl-  of  Arr.     Benj.  Hooper. 
Cryer.    Two,  &c.  Twelve  good  Men  and 
ftand  together  and  hear  your  Evidence. 


true. 


{ftheti  the  ufual  Proclamation  for  Jnfo)  mation  wai 
7nade,  and  the  Prifoners  being  bid  to  hold  up  their 
Hands,  the  Clerk  of  Arraignments  chargd  tin 
Jury  with  them  thm.'] 

Cl.of  Arr.  "  You  of  the  Jury,  look  upon  the 
Prifoners,  and  hearken  to  their  Caufe.  They 
ftand  indifted  by  the  Names  of  IVilliam  Kidd, 
&c.  (as  before  in  the  Indiilmcnt.)  Upon  this  Indift- 
ment  they  have  been  arraign'd,  and  thereunto 
have  feverally  pleaded.  Not  guilty  ;  and  for 
their  Trial  put  tliemfelves  on  Goo  and  their 
Country,  wliich  Country  you  are.  Your  Charge 
is  to  enquire,  Whether  they  be  guilty  of  the 
Piracy  and  Robbery  whereof  they  Itand  in- 
didted,  or  not  guilty,  &c. 


Country,  which  Country  you  are.  Your  Charge 
is  to  enquire,  Whether  they  are  guilty  of  the  faid 
Piracies  and  Robberies  whereof  they  ftand  in- 
dided, or  not  guilty,  &c. 

"Mr  Knapp.  IVIay  it  pleafe  yourLordfhip,  and 
Gentlemen  of  the  Jury,  thefe  are  two  fe\xnil  lu- 
didments  againft  J-Vtlliam  Kidd,  &c.  and  they  are 
both  for  Piracy.  One  fets  forth.  That  the  Pri- 
foners at  the  Bar,  on  the  Twentieth  oi  September^ 
in  the  Ninth  Year  of  his  Majefty's  Reign,  fifteen 
Leagues  from  Carrawar,A'\A.  piratically  invade  and 
take  a  Ship  call'd  "the  Moorifl)  Ketch,  and  put  the 
Mariners  in  fear  of  their  Lives.  The  other  In- 
didment  fets  forth.  That  on  the  27th  oi Novem- 
ber, in  the  Ninth  Year  of  his  Majefty's  Reign, 
four  Leagues  from  Callicut,  the  Prifoners  at  the 
Bar  did  feize  and  take  another  Moon/I)  Ship,  to 
both  which  Lididments  they  have  pleaded,  Not 
guilty.  If  we  prove  the  Fad,  you  muft  find  them 
guilty.  We  will  call  VVitnefles.  The  Witneiles  are 
the  fame.  The  whole  Story  you  have  heard  be- 
fore, and  we  will  apply  our  felves  now  to  thele 
Fads  mention'd  in  thefe  two  Indidments. 

Mr  J.  Turton  You  muft  open  your  Matter  firft, 
bccaufe  there  is  a  new  Jury. 

Mr  Knapp.  Then,  my  Lord,  and  Gentlemen  of 
the  Jury,  this  Capt.  Kidd  went  out  of  England  in 
a  Ship  call'd  "the  Adventure  Galley.  He  firft  went 
to  iV'ftu  Tork,  and  there  he  fet  out  Articles  to  pro- 
cure Men,  and  promis'd  them  that  would  come 
in  to  him  a  Share  in  the  Ad\entures  they  fhould 
get.  From  thence  he  goes  to  Bubs-Key,  and  lies 
about  three  Weeks  there,  watching  for  the  Mocca 
Fleet  :  He  fent  his  Boat  out  three  times  to  fee  in 
what  condition  the  Ships  were.  He  could  get  no 
Intelligence  the  two    firft  times,    but   the  third 


Nich.  Churchill.  May  ir  pleafe  you,  my  Lord,  I  time  he  did;  they  brought  him  Word,  there  were 
came  in  upon  his  Majefty's  Proclamation,  and  if  fourteen  or  fifteen  Ships  ready  to  fail,  and  that 
that  do  not  do,  I  throw  my  felf  upon  the  Mercy     theirColours  were  Englijlp  and  Dutch,  and  Mooifly. 


of  the  Honourable  Bench. 

Mr  Bar-  Hatfell.  If  they  will  w  ithdraw  their 
Plea,  and  confefs  the  Indidnaent,  they  may. 

Nich.  Churchill  and  fames  Howe.  We  refer  our 
f.lves  to  the  King's  Proclamation. 

Dr  Oxenden.  But  do  you  confefs  the  Matter  of 


He  lay  in  wait  for  thefe  Ships,  and  watch'd  them, 
and  when  they  came  down,  he  fell  in  with  them, 
and  fired  at  them  ;  but  he  found  they  were  under 
an  Englijl)  and  D?«c7j  Convoy,  and  fo  away  he  went 
and  left  them.  And  then  he  came  to  cruife  on 
the  Coaft  of  Malabar,  and  there  he  met  with  his 


the  Indidment  ?    You  may  do  that  ii  you  will,     firft  Prize,  and  that  is  the  MoorijI)  Ship  mention'd 
and  then  you  need  not  be  try'd.  in  the  firft  Indidment :  They  feiz'd  and  took  this 

Muurijh 
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Mom(l}  Ship,  and  entered  her,  and  took  feveral 
Goods  out  of  her,  and  then  let  the  Ship  go  a- 
way.  We  will  call  our  Witnefiesas  to  this  Ship 
firft.  Call  Rohe-rt  Eradinha?n  and  Jofeph  Palmer, 
(  luho  appeared  and  were  fvMrn. )  Mr  Brudmhim, 
what  have  you  to  fay  as  to  this  Matter. 

Mr  Bur.  Hatfell.  Tell  it  from  the  Beginning  ; 
from  the  Time  you  went  out  ot  England,  to  the 
Time  of  taking  this  Ship,  becaufe  there  is  a  new 

Bradinha7}i.  About  the  Beginning  or  May  1696., 
we  went  cut  of  England,  and  went  to  Nr^i-Tork, 
in  the  Adventure-Galky,  whereof  Capt.  Kidd  was 
Commander. 

Mr  Knapp.  Whither  did  you  go  ? 
Bradiidam.    To  Ne'.i^  Tirh  :  We  took  a  Ship  by 
the  Way,  and  carried  her  to  Nciu-Tork,  where  \se 
cordtmn'd  her. 

Mr  Knapp.  What  Ship  was  that  ? 
Bradinlmn      A    French  Banker.     At  Nrx-Tvrk, 
Capt.  iv/Aiput  up  his  Articles,  that  if  any  would 
come  aboard  his  Ship   they  fhonld  be  welcome, 
no  Purchafe   no    Pay  ;    mentioning  that  he  had 
the  Kiiig's  Commiffion.     From  thence  we  went 
to  Sc   Jauger,  then  to  Madercu,  then  to  MadagaJ- 
car,  I  hen  to  Byna-jU,  then  to  Joanna,  and  then  to 
the  Red-Sea,    and    then  to    Babs-Ke)  :   There  he 
Jay  rnree  Weeks  looking  tor  the  M^^cca  Fleer. 
Mr  Knapp.  Where  ? 
hradinham.  In  Bahs-Key. 
Mr  Knapp     You    fay    he  lay  there    about  a 
Fortnight  or  three  Weeks  ;    How  did  he  beha\e 
him  fell"  there  .'' 

Bradinham.  He  fent  out  his  Boat  three  Times 
and  the  two  firft  Times  they  could  get  no  Intel* 
ligence. 

Mr  J.  "Turton.  Tell  whofe  the  Mecca  Fleet  was. 
Bradinham.    They  belong'd  to  the  Moon  ;  they 
were  Merchant-men   belongmg  to  the  Moors 

Mr  Knapp.  What  News  did  they  bring  the 
third  Time  ? 

Bradinham.  The  third  Time  they  brought 
Word  that  there  were  fourteen  or  fifteen  Ships  in 
the  Harbour  ready  to  fail. 

Dr  NeiutoM.  What  did  he  fay  then  ? 
Bradinham.    That  he   would  take  as  many    of 
them  as  he  could,  and  did  not  doubt  but  to  make 
a  Voyage  out  of  them. 

Mr  J.  Turion.  What  Account  did  the  two  firft 
Boats  bring  ? 

Bradinham.  No  Account  at  all,  my  Lord. 
Mr  J.  'Turton.    What    Notice  did  they   bring 
the  third  Time  ? 

Bradinham.  They  brought  Word,  that  there 
were  about  fourteen  or  fifteen  Ships  in  the  Har- 
bour ready  to  fail. 

Mr  J.  T'unon.  Which  Time  was  it  that  they 
brought  that  Word  .<* 

Bradinhajn.  The  third  Time.  Then  the  Fleet 
came  down,  and  Capt.  Kidd  followed  them. 

Mr  Knapp.  Were  there  any  on  Shore  to  watch 
this  Fleet  i* 

Bradinham.  There  were  fome  fent  to  the  high 
Land  of  the  Ifland,  to  fee  if  the  Fleet  came;  and 
when  they  faw  it,  they  were  to  give  a  Sign  with 
a  Half-pike  and  Flag,  and  then  the  Boat  was  to 
fetch  them  off.  At  laft  the  Fleet  came  down,  and 
Capt.  Kidd  \».ent  among  them,  and  fired  at  them  ; 
but  finding  they  were  under  a  Convoy,  and  too 
flrong  for  him,  he  was  forced  to  leave  them. 
Mr  Knapp.  Whither  did  you  go  then  ? 
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Bradinham.  From  thence  we  went  to  Carrazvar 
and  by  the  V.'ay  we  met  w'ith  a  Moorijb  Snip  of 
which  Capt.  Parker  was  Commander. 

Mr  Knapp.  My  Lord,  that  is  the  Ship  that  thev 
are  indidted  for.  Where  was  it  that  you  met 
with  that  Ship  ? 

Bradinham.  About  fifty  Leagues  from  Car- 
i'awar. 

Mr  Kmpp.  Pray  what  did  they  do  with  that 
Ship  ' 

Bradinham.  We  took  Capt.  Parker's  Ship,  and 
took  him  aboard,  and  the  Pcrtugueze  for  a'  Lin- 
guifter :  And  he  took  out  fome  of  the  Men,  and 
bound  their  Hands  behind  them,  and  order'd 
them  to  be  drub'd  with  a  naked  Cutlafs.  And 
he  took  out  of  her  fome  Pepper,  and  Coffee,  and 
Arabian  Gold,  and  wearing  Apparel,  and  feVerai 
other  Things. 

Mr  Kna}p.  What  did  he  do  with  thefe  Men 
after  he  had  plundered  the  Sii/p.  ' 

Bradinham.  He  let  the  Ship  go,  and  kept  Par- 
ker  and  xht  Portugutz^e  aboard. 

Dr  Ne-^ton  How  many  Men  were  there  a- 
board  the  Ship  ? 

Bradinham.  About  thirty. 

Dr  Oxenden.  What  Countryman  was  this  Par- 
ker ? 

Bradinhnin.  He  was  an  Engliffmiau. 

Dr  Oxenden.  How  do  you  know  that  ? 

Bradinham.  He  told  me  fo. 

Mr  Knapp.  What  Ship  was  it? 

Bradinham.  A  Moorifl)  Ship. 

Mr  Knapp.  What  Time  was  this  done  ? 

Bradinham-    In    September,   169  j. 

Mr  Knapp.  What  did  he  do  with  the  two  Meg 
he  took  out  of  this  Ship  ? 

Bradinham.   He  kept  them  aboard  his  Veffel.' 

Mr  Knapp.  What  Ship  was  Captain  Kidd  iii 
then  ? 

Bradinham.  He  was  in  the  Adventure-GaUey. 

Mr  Knapp.  Tell  us  whether  any  other  of  thefe 
Prifoners  at  the  Bar  were  in  that  Ship  when  thi§ 
was  done  ? 

Bradinham.  Every  one  of  them. 

a.  of  Arr.    Was  Capt.  Kidd  himfelf  there  r 

Bradinham.  Yes. 

C/.  of  Arr.    Was  Nichoki  ChurchiH  there  ? 

Bradinham.  Yes. 

CI  oj  Arr.    Was  James  Howe  there  ? 

Bradinham.  Yes. 

CI.  of  Arr.  Was  Robert  Lamley  there  ? 

Bradinham.  YeS. 

CI.  of  Arr.   Was  William  Jenkins  there  ? 

Bradinham.  Yes. 

CI.  of  Arr.  Was  Gabriel  Loffe  there  ? 

Bradinham.  Yes. 

Cl.  of  Arr.  Was  Hugh  Parrot  there  ? 

Bradinham.   Yes. 

Cl.  of  Arr.  Was  Richard  Barlicorn  there? 

Eradinha?}!.  Yes. 

Cl.  of  Arr.  Was  Abel  Owens  there? 

Bradinham.  Yes. 

Cl.  of  Arr.  Was  Darby  Mullins  there  ? 

Bradinham.  Yes- 

Cl.  of  Arr.  You  fay  you  are  fure  they  were  aU 
there  ? 

Bradinham.  Yes,    I  am  fure  they  were. 

Mr  J.  T'urtoti.    What  Goods  did  they  take  out 
of  that  Ship  ? 

Bradi.iham.  Several   Bales  of  Pepper,    leveral 

Bales  of  Coffee,  and  fome  Myrrh,  which  is  a  Gum. 

■  Mr  SoS, 
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Mr  Soil  Gen.  What  did  they  do  w  ith  it  ? 
Bradinham.  Cap:.  Kidd  made  ufe  of  the  Myrrh 
to  make  Pitch  of. 

Mr  Soil  Gen.  What  was  the  Value  of  the 
M}rrh  ? 
Bradinham.  About  fifteen  Pounds. 
Mr  Soil.  Gen.  Where  did  they  go  after  the  ta- 
king of  this  Ship  ? 

Bradinham    To  Carrawar. 

Mr  Soil.  Gen.  What  did  they  do  there  ? 

Bradinham.  There  the  Captain  wooded  and 
watered  his  Ship. 

Dr  Oxenden.  What  is  Carrawar  ?  Tell  the  Court. 

Bradinham.  There  is  an  Englijf)  Faftory.  They 
fent  fome  Men  aboard,  and  demanded  this  Parker y 
and  the  Pormguez,e  ;  and  the  Captain  denied 
them,  and  kept  them  in  the  Hold,  and  would 
not  let  them  know  he  had  them  on  board. 

Dr  Oxenden.  Had  they  any  notice  of  Parker's 
being  on  board  Capt.  Kidd's  Ship. 

Bradinham.  I  fuppofe  they  had  Information 
from  Bombay  by  the  Miriners  that  went  away  ; 
for  Capt.  Parkers  Veflel  belonged  to  that  Place. 

Mr  Soil.  Gen.  How  far  is  that  Carrawar  from 
Bvnibay  ? 

Bradinham.  About  40  Leagues. 

Mr  Soil.  Gen.  Where  did  you  go  after  that  ? 

Bradinham.  They  cruifed  on  that  Coalt,  and 
they  went  to  one  of  the  Malabar  Iflands. 

Mr  Soil.  Gen.  What  was  done  there  ? 

Bradinham.  We  wooded  and  watered  our  Ship. 

Mr  Soil.  Gen.  Did  they  take  any  Ships  there  ? 

Bradinham.  Capt.  Kidd  went  afhore  there,  and 
burnt  Ibme  Houies,  and  plundered  feveral  Beats. 

Mr  Soil.  Gen.  Was  there  any  Ship  taken  there? 

Bradinham.  Yes. 

Mr  Soil.  Gen.  What  Ship? 

Bradinham.  Some  time  in  Nove7nber,  about  the 
'17th  of  November.,  they  took  A  Moorifi  Ship, 
Skipper  Mit^hel  was  the  Commander. 

Mr  B.  Hatfell.  You  need  go  no  further  now. 

Mr  Knapp.  We  will  call  the  other  Evidence, 
if  you  pleafe,  Mr  Sollicicor. 

Mr  Soil  Gen.  We  will  give  our  Evidence  upon 
both  Indiftments  together. 

Mr  Knapp.  They  {land  charged  with  taking 
another  Ship.  You  have  heard  how  far  we  have 
carry 'd  it  :  Now  they  vent  and  took  another 
Ship  about  the  17th  of  November. 

Bradinham.  They  took  a  AtouriJI)  Ship  four 
Leagues  from  Callicut. 

Mr  J.  Turton.  Now  go  on. 

Bradiuhajn.  Capt-  Kidd  took  this  Moorifh  Ship 
on  the  Coafl;  of  Malabar,  Skipper  Mitchtl  was  the 
Commander ;  fhe  was  a  Moorifh  Ship.  He  took 
out  of  her  two  Horfes,  fome  Bales  of  Cotton, 
fome  Quilts. 

Mr  B.  Hatfell.  What  Country-man  was  this 
Skipper  Mitchel  ? 

Bradinhnjn.   A  Dutchman. 

Mr  B.  Hatfell.  What  Ship  was  it  ? 

Bradinham.  A  Mooriflj  Ship,  file  belong'd  to 
Suratt. 

Mr  Soil.  Gen.  What  Burthen  was  flae  ? 

Bradinham    About  I50  Tun. 

Mr  Soil.  Gen.  What  was  found  in  her  ? 

Bradinham.  Two  Horfes,  about  eleven  or  twelve 
Bales  of  Cotton. 

Mr  J.  Turton.  Was  this  on  the  Coafl  of  Calli' 
cut  ^ 

Bradinham.  It  waS  on  the  Coaft  of  Malabar, 


Mr  Knapp.  How  far  from  Malabar  > 

Bradinham.  Seven  or  eight  Leagues. 

Mr  Soil.  Gen.  What   did  they  do  after  this 
with  the  Ship,  and  Goods,  and  People  ? 

Bradinham.  The  People  they  fet  alhore,  and 
kept  the  Ship,  and  carry 'd  her  to  Madagafcar. 

Mr  Soil.  Gen.  What  was  the  Value  of  the 
Horfes  taken  out  of  her  ? 

Bradiiham,  The  Horfes  were  worth  about  40/. 

Mr  Soil.  Gen.  What  the  Cotton  ? 

Bradinham.  About  an  hundred  Pounds. 

Mr  B.  Hatfell  How  do  you  know  this  Skipper 
Mitchel  vas  a  Dutchman  ? 

Bradinham.  He  told  me  fo,  he  came  afterwards 
aboard  Capt.  Kidd,  and  took  Arms  under  him. 

Mr  Soil.  Gen.  Were  all  thefe  Perfons  aboard 
this  Ship  when  file  was  taken  ? 

Bradinham.  Yes,  my  Lord. 

Mr  B.  Hatfell.  You  fay  this  Ship  vas  about 
150  Tun  j  VVhat  might  (he  be  worth  i* 

Iradinham.  About  500/. 

Mr  B.  Hatfell.  To  whom  did  fhe  belong.* 

Bradinham.  To  the  Aluors. 

Mr  B.  Hatfell.  VVhat  Moors  ? 

Bradinham  The  Moors  that  belong'd  to  Suratt, 
as  I  was  inform'd  by  the  Aloors. 

Mr  Soil.  Gen.  What  did  he  do  with  the  Ship 
afterwards. 

Bradinham.  She  m  as  carried  to  Madagafcar. 

Mr  Soil.  Gen.  What  did  they  do  with  the  Ship  ? 

Bradinham.  They  funk  her. 

Mr  Soil.  Gen.  Do  you  know  why  they  funk 
her? 

Bradinham.  She  was  funk  voluntarily. 

Kidd.  This  Man  contradifts  himfelf  in  an 
hundred  places. 

Bradinham.  The  Ship  was  funk  purpofely. 

Dr  Newton.  What  was  done  when  you  came 
to  Madagafcar  ? 

Bradinham  When  we  came  to  Madagafcar,  there 
came  oft  a  Canoo  with  white  Men  aboard  that; 
belong'd  to  the  Moco  Frigate  Some  of  thefe  Men 
belong'd  formerly  to  Capt.  Kidd.  She  was  fup- 
pos'd  to  be  a  Pirate  Ship. 

Mr  Soil.  Gen.  What  was  the  reafon  of  finking 
that  Ship  ? 

Bradinham.  They  funk  her  in  the  Harbour, 
that  fhe  might  be  convenient  for  VefTels  to  Ca- 
reen by.  Some  Men  came  oft  in  this  Canoo, 
and  they  told  him,  they  heard  he  was  come  to 
take  them,  and  hang  them.  He  faid  it  was  no 
fuch  Thing. 

Dr  Ne-Mon.  Who  was  the  Captain  of  the  Moco 
Frigate  ? 

Bradinham.   Capt.  Ctilliford. 

Dr  Newton.  Was  he  a  Pirate  ? 

Bradinharn.  Yes,  he  was  reputed  fo. 

Mr  Sull.  Gen.  Well,  go  on. 

Bradinham.  Capr.  Kidd  fwore  he  would  be  true 
to  them,  and  that  he  would  do  them  no  harm. 

Mr  Soil  Gen.  Did  you  hear  all  this  ? 

Bradinham.  Yes,  he  fwore  to  be  true  to  them.' 

Mr  Knapp.  Was  there  any  thing  faid  about 
Capt.  Kidd's  taking  her. 

Bradinham.  Nothing. 

Dr  Newton.  What  paffed  afterwards  between 
Capt.  Kidd  and  Culliford  ? 

Bradinham.  They  were  very  freindly  together, 
and  they  made  Prefencs  to  one  another. 

Dr  Newton.  What  Prefects  were  there  made. 
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Bradinham.  CitUiford  gave  to  Capt.  Kidd  fome 
Pieces  of  China  Silk,  and  Kidd  bid  Culliford  take 
any  thing  lie  had- 

Mr  Soil.  Gen.  Did  Cape.  Kidd  give  Oiliifvrd  a- 
jiy  Guns  ? 

Bradinham.  He  fupply'd  him  with  two  Guns- 
Dr  Ne-wton.  Was  there  any  Divifion  of  Goods 
or  Money  ? 

Bradinham.  Afrer  we  came  to  Af^</«^<i/c^'',  Capt. 
'Kidd  ordered  the  Goods  to  be  hoifled  out,  and 
Ihared,  and  Capt.  Kidd  had  forty  Shares  for 
himfelf. 

Mr  Sol!.  Gen.  What  became  of  the  Goods  of 
thofe  Ships  ? 

Bradinham.  They  were  fold. 
Mr  Soil.  Gen.  What  was  done  with  the  Pro- 
duft  of  the  Goods  ? 

Bradinham.  Capt.  Kidd  kept  it,  and  when 
there  \*.as  fomething  worth  fharing,  hefhar^^dit, 
and  he  had  forty  Shares  for  himfelf. 

Cl.  oj  Arr.  Had  N.  ChurchilUny  Share? 
Bradinham.  He  had  a  whole  Share. 
Cl.  of  Arr.  Had  James  Hoive  any  Share  .'' 
Bradinham.  He  had  a  whole  Share. 
Cl  of  Arr.  Had  A'.  Lamley  any  Share. 
Bradinham.  He  had  half  a  Share. 
Cl.  vf  An.  Had.  W.  Jenkins  any  Shared 
Bradinham.  He  had  half  a  Share. 
Jenkins.  How  can  you  atteft  thefe  wicked  Lies  ? 
I  had  nothing. 

Mr  B.  Hatjell.  Who  fhared  it  ? 
Bradinham.  The  Captain. 
Kidd.  He  tells  a  thoufand  Lies. 
Cl,  of  Arr.  Look  on  Hugh  Parrot,  had  he  any 
Share  ? 

Bradinha?^.  No,  half  a  Share  of  Money,  and  a 
whole  Share  of  Goods. 

Cl.  of  Arr.  Had  R.  BarJicorn  any  Share  ? 
Bradinham.  He  had  half  a  Share. 
Cl.  of  Arr.  Had  Abel  Owens  any  Share  .' 
Bradinham.  He  had  a  whole  Siiare. 
Cl.  of  Arr.  Had  Darby  MuUins  any  Share  ? 
Bradinham.  He  had  half  a  Share. 
Mr  Soli  Gen.  Now  if  any  of  you  will  ask  him 
any  Queftions  you  may  ? 

Kidd.  Mr  Bradinham,  Pray  what  Share  had  you  ? 
Bradi-iham.  If  my  Lord  ask  me,  I  will  anfwer  him. 
Kidd.  Had  you  any  Share  ? 
Bradinham.  Yes. 

Kidd-  Did  not  you  come  aboard  my  Ship,  and 
rob  the  Surgeon's  Cheft  ^ 
Bradinham.  No,  I  did  not. 
Kidd.  Did  not  I  come  to  you,  when  you  went 
away,  and  met  you  on  the  Deck,  and  faid,  why 
do  you  take  the  Cheft  away  ? 
Bradinham.  No,  I  did  not  do  it. 
Kidd.  You  are  a  Rogue. 
Mr  J.  Ttirton.  It  were  the  fame  thing  for  him 
to  contefs  it,  as  to  deny  it,  if  he  had  done  it. 
Kidd.  He  did  certainly  do  it. 
Mr  B.  Hatfell.  But  he  fays  he  did  not. 
Mr  J.  Turton.  Would  any  of  you  ask  him  any 
Queftions  ? 

Cl.  of  Arr.  Nich.  Churchill,  Will  you  ask  hima- 
ny  Queftions } 

Churchill.  I  came  in  on  the  King's  Proclamati- 
on, and  depend  wholly  on  it- 

Kidd.  Were  there  not  any  French  Paffes  aboaid 
that  Ship. 

Bradinham.  I  heard  fay  there  were,  I  did  ne- 
ver fee  them. 
Vox.  V. 
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Kidd.  I  did  not  divide  the  Things,  but  the 
Men  did  what  they  pleafed,  and  you  took  your 
Share,    and  faw  the  French  Pafles. 

Mr  B.  Hatfell.  What  Ship  is  that  you  mean, 
that  taken  in  September,  or  that  in  Nownber  ? 

Bradinham.  Tbe  Moorif)  Ship,  that  Packer  was 
Commander  of. 

Mr  ^.Hatfell.  There  were  two  mentioned. 

Kidd.]x\^  now  he  told  you  of  two  in  November', 
now  he  fays  one  in  November,  another  in  September. 

Mr  B.  Hatfell.  He  fays  that  in  September,  that 
Parker  was  Commander  of. 

Kidd.  There  was  no  fuch  Thing  in  Nove7»ber- 
he  knows  no  more  of  thefe  Things  than  you 
do.  This  Fellow  ufed  to  fleep  5  or  6  Months 
together  in  the  Hold. 

Mr  J.  T'jirton.  I  aflurc  you  he  gives  a  very  good 
Account  of  the  Matter. 

Mr  B.  Hatfell  Why  did  you  give  him  a  Share 
then  ? 

Kidd.  Becaufe  he  was  Surgeon.  As  for  the 
Goods  they  took  it  amongft  them,  and  did  what 
they  pleafed,  I  was  never  near  them.  They  laid 
wait  for  me  to  kill  me.  They  took  away  what 
they  pleafed,  and  went  to  the  Bland;  and  I,  with 
about  40  Men,  was  left  in  the  Ship,  and  we 
might  go  whither  we  pleafed 

Mr  Soil.  Gen.  Mr  Kidd.  Will  you  ask  him  any 
Qucltions- 

A'/V/^.  No,  no,  fo  long  as  he  fwears  it,  our 
Words  or  Oaths  cannot  be  taken. 

Cl.  of  Arr.  Will  you  ask  him  any  more  Que- 
ftions ? 

Kidd.  No,  no,  it  fignifies  nothing, 
Cl.  of  Arr.  N.  Churchill,  Will  you'ask  him  any 
Queftions  ? 

Churchill.  I  came  in  on  his  Majefty's  Procla- 
mation, and  rely  upon  that. 

Cl.  of  Arr.  J.  Howe,  Will  you  ask  him  any 
Queftions  ? 

Howe.  I  furrendered  my  felf  upon  the  King's 
Proclamation,  and  plead  guilty. 

Cl.  of  Arr.  R.  Lamley,  Will  you  ask  this  Wit- 
nefs  any  Qjaeftions  ? 

Lamley.  Do  you  fay  I  had  half  a  Share  of 
Money  ? 

Bradinham.  Yes. 
Lamley.  No,   I  had  none. 
Cl.  if  Arr.    It  was  your  Share,  and  you  muft 
make  it  appear  if  you  accounted  for  it  to  your 
Matter. 

Lamley.  If  your  Lordfhip  pleafe,  I  was  an  Ap- 
prentice. 

Mr  B.  Hatfell.  To  whom  was  you  a  Servant  ? 
Lamley.  I  was  an  Apprentice  to  A.  Owens. 
Mr  J.  "Turton.  Was  Lamley  an  Apprentice  to 
Owens  ? 

Bradinham.  My  Lord,  he  was  a  Servant  to 
Owens,   who  was  aboard  then. 

Mr  J.  Ttirton.  He  had  half  a  Share,  but  per- 
haps he  might  account  for  it  to  his  Mafter  after- 
wards. 

Cl.  of  Arr.  JV.  Jenkins,  Will  you  ask  the  Wic- 
nefs  any  Queftions  ? 

Jenkins.  My  Lord,  I  beg  he  may  fpeak  the 
Truth,   whether  I  was  a  Servant. 

Bradinham.  My  Lord,  he  was  a  Servant  t» 
George  Bullen. 

Mr  J.  Turton.  Was  this  Bnllen  aboard  then  ? 
Bradinham.    Yes. 

Mr  J.  Turton.  When  both  Ships  were  taken  ? 
T  c  BrO'. 
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Bradinham.    Yes.  MuHins.    I  was  a  Pailenger  aboard  Capt.  Shel- 

Cl.  of  An.  Will  you  ask  the  Witnefs  any  Que-    //s  Ship. 


flions,  G.  Loffe  ? 

Lvjfe.  My  Lord,  when  I  came  aboard,  the  Cap- 
tain open'd  his  Commiffion  there :  Did  I  ever 
difobey  his  Commands  ? 

Bradinham.    Not  that  I  know  of. 

Loff.  Did  you  fee  me  receive  any  Share  ? 

Bradinham.  Yes,  half  a  Share  of  Money,  and  a 
whole  Share  of  Goods. 

Loffe.    Where? 

Bradinham.   In  the  great  Cabin. 

CI.  of  An.  What  Queftions  will  you  ask  him, 
Hugh  Parrot  ? 

Parrot.    May  it  pleafe  your  Lordfhip,  I  will     King's  Proclamation,  to  Ca/'eAf^jj  Do  you  know 
give  you  an  cxaft  Account  from  the  Time  of  my     any  thing  of  that  ? 
going  out  of  England,    in  the  Month  of  October,         Bradinham-    Yes. 


Mr  J.  "Turton.  How  came  he  to  come  aboard 
Capt.  Shelly  ?    Where  did  he  leave  C:ipt.  Kidd  .<* 

Bradinham.  He  left  Capt.  Kidd  at  Madagnfcar., 
and  took  hisPaflage  with  Cs.^x.  Shelly  afterwards, 
after  thefe  Ships  were  taken. 

Mr  Soli  Gen.  How  came  he  to  leave  Capt. 
Ridd  at  Madagafcar  ? 

Bradinham.  He  went  abord  Capt.  QdlifortTs 
Ship.  There  was  about  60  or  70  Mcii  went  a- 
board  Cullifvrd. 

Mr  Knapp.     Call  Jofeph  Palmer. 

Dr  Oxenden.    He  fays,    he    came  in  upon  the 
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Dr  Oxenden.    Where  is  that  Cape  May  ? 
Bradinham.  Off  of  Maryland,  v.  here  Capt  Shel- 


Cl.  of  Arr.  You  may  make  your  Defence  after- 
wards ;  in  the  mean  time  w  ill  you  ask  him  any  Ifs  Ship  was  at  Anchor  ;  and    Capt.   Gravenpirt 
Quefiions  now  ?  came  on  board  Capt.  Shellfs  Ship,  and  faid,    He 

Parrot.    I  appeal  to  him,  whether  he  ever  faw  heard  his  Majefty's  Proclamation  was  cut  to  re- 

me  do  any  fuch  Cruelty  as  he  mentions.  ceive  Pirates  that  would  come  in  ;  and  the  Men 

Mr  J.  7'urtoK.    You  hear  what  he  fays,  anfwer  rejoyc'd  that  there  w  as  fuch  a  Tiling,    and  they 

him.  \vent  afliore,  and  furrender'd  themfelves. 

Bradinham.    I   cannot  fay  you  were  the  very         Dr  Oxenden.    Where  ? 
Man  that  did  it,    but  thofe  Men  were  ufed  fo  ;         Bradinham.    At  Cape  May. 


they  were  hoifted  up,  and  drubb'd  with  a  naked 
Cutlace. 

Parrot.  And  then  I  ask  him,  -whether  I  ever 
went  any  further  thanmy  Commander  order'd  me, 
or  againft  the  King's  CommiiTion,  as  I  thought. 

Bradinham.  I  cannot  fay  you  did  any  thing 
contrary  to  your  Commander's  Orders. 

Parrot.  I  ask  him,  whether,  when  I  might  have 
went  aboard  this  Pirate,  I  did  not  ftick  clofe  to 
my  Captain,  and  come  home  with  him;  and,  whe- 
ther I  had  any  Inclination  to  leave  him. 

Mr  J.  "Tarton.  He  knows  not  your  Inclination. 
Where  did  you  leave  Capt.  Kidd  I  Will  you  ask 
him  that  ? 

Parrot.  1  came  home  to  JBo/?ob  with  Capt.  ii/r^^. 


Dr  Oxenden.    Did  he  go  to  the  Governor? 

Bradinham.    I  did  not  fee  him  q-o  afhore. 

CI. of  Arr.  D.Mul'ins,  will  you  ask  him  any 
more  Queftions  ? 

Mullins.    You  was  aboard  when  I  went  afTiore. 

Bradinham.    I  did  not  fee  you  go  afhore. 

yiv Soil.  Gen.  Was  he  lick  when  he  went  a- 
fhore  ? 

Bradinham.    He  was  fick. 

Mullins.  I  was  lick,  and  expeded  to  die  every 
Moment. 

CI.  of  Arr.    All  was  done  before  that  Time. 

Mr  Soil  Gen.  Did  he  rejoyce  when  he  heard 
the  King's  Proclamation  was  out  ? 

Bradinham.  I  heard  him  fay, the  Kint^'s  Procla- 


Dod:or,did  I  go  away  with  them  that  left  Capt.     mation  was  out,  and  he  rejoyc'd  with  others 


Kidd  ? 

Bradinham.  You  went  with  Capt.  Kidd  to  Ma- 
dagafcar. 

Parrot.  I  came  home  with  Capt.  Kidd,  andfur- 
render'd  my  felf  to  my  Lord  Bellamont. 

CI.  of  Arr.  Abel  Owens,  will  you  ask  the  Wit- 
nefs any  Queftions  ? 

Owens.  I  ask  the  Witnefs,  whether  I  did  not 
furrender  my  felf. 

Bradinham.  I  cannot  fay  any  thing  to  that. 

CI.  of  Arr.  Will  you  ask  him  any  more  Que- 
ftions ? 

Owens.  No,  I  ftand  to  his  Ma jefty's  Proclama- 
tion, and  the  Mercy  of  the  Honourable  Bench. 

Cl.  of  Arr.  Darby  Mullins,  will  you  ask  the 
King's  Witnefs  any  Queftions  ? 

Mullins.  No  :  May  it  pleafe  you,  my  Lord,  I 
came  in  upon  the  King's  gracious  Proclamation, 
as  tlie  King's  Evidence  knows.  Do  you  not 
know  I  came  afhore  with  you  about  the  aSth  of 

May  ? 

Bradinham.    I  know  he  went  afhore. 

Mullins.  1  went  afhore.  I  came  home  upon  the 
King's  Proclamation.  We  went  afliore  at  Cape 
May.  I  was  very  fick  of  the  Bloody-Flux,  and 
not  able  to  travel,  and  was  like  to  die  every  Day. 

Bradinham.  My  Lord,  I  know  this  Man  was 
.very  fick  in  the  Paflage. 


Mr  Soil.  Gen.  Did  he  furrender  himfclf  to  the 
Governor  ? 

Bradinham.  I  cannot  fay  that ;  he  went  afhore. 

Mr  Bar.  Hatfell.    Now  fet  up  Jofph  Palmer. 

MrJ.  T/nWH-  Gentlemen,  I  would  not  have 
you  under  any  Miftake  ;  that  furrendering  him- 
felf  comes  not  under  your  Confideration,  it  was 
after  all  the  Fads  were  done  that  thePrifoner  is 
charg'd  with. 

Mr  Knapp.  Mr  Palmer,  give  my  Lord  and  the' 
Jury  an  Account  of  what  you  know  concerning 
Capt.  Kidd's  Voyage  from  England  in  TheAdveK- 
tnre  Galley,  when  he  went  out  oi England,  and  his. 
Proceedings  afterwards. 

Palmer.  About  the  laft  of  April,  or  beginning 
of  May.  he  went  from  Plymouth  to  New-H'nrk  ;  and 
in  the  Way  took  a  French  Banker,  and  carried  her 
to  New-Tork,  and  condemn'd  her  there.  And  at 
New-Tork  he  fet  up  Articles,  to  invite  Men  to  come 
aboard  his  Ship  ;  That  if  any  would  corae  aboard, 
they  fhould  have  a  Share  of  fuch  Treafure  as  he 
fliould  take  :  He  was  to  have  forty  Shares  himfelf, 
and  every  Man  a  half  or  whole  Share.  And  about 
the  Firft  of  September  following,  he  went  from 
NeW'Tork  to  Madercu,  from  thence  to  Bcnazis, 
from  thence  to  St.  J  auger,  then  to  Madagafcar, 
then  to  Malabar,  then  to  Joanna,  then  to  Mahala, 
then  to  Joanna  again,  then  to  tlie  Red-Sea. 

MvKi!ai;p. 
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Mr  Knapp.  Pray  give  an  Account  of  what  was 
done  there. 

Palmer.  There  he  water'd,  and  took  Guinea  Corn 
to  Viftual  his  Ship  J  and  then  to  Babi-Key,  near 
the  Red- Sea. 

Mr  Kmpp.    Give  an  Account  of  what  he  did 
there. 

Palmer.    He  fent  out  his  Boat  three  times,  to 
difcover  the  Fleet,    and  Ukewife  fome  Spies  on 
the  high  Land,  to  look  out  on  both  fides,    to  fee 
that  the  Ships  did  not  pafs  by. 
MTSoU.Gen.    What  Ships  ? 
Pahner.    MuorijI}  S\\\^%  ixom  Mocca. 
Mr  SoU.Gen.    Whofe Ships  were  thole  MooriJJ) 
Ships  ? 

Palmer.  They  were  T'ttrks  and  Moors  together. 
Mr  Knapp.    What  did  he  do  then  ? 
Pahner.    He  call'd  the  Men  by  Lot  to  look  out, 
and  he  fent  his  Boat  out  twice,  and  they  return  d 
•without  bringing  any  Tidings.     And  he  fent  the 
Boat  the  third  time,  with  Orders  to  take  a  Pri- 
foner,  or  to  fee  what  Ships  lay  there.     And  the 
third  time  W'ord  was  brought,   that  there  were 
about  14  or  15   Ships  lay  in  the  Road  ready  to 
fail,  with  Dutch,  Englifh,  and  Muorifi    Colours: 
And  when  this  News  came,  Capt.  Kidd  order'd 
the  Men  to  go  on  the  other  fide,  upon  the  high 
Lands,  to  fee  that  the  Ships  did  not  pafs  by  in 
the  Night ;  and  in  4  or  5  Days  the  Ships  came 
down,  about  the  i^iho^An^uft.     The  Fleet  came 
down  in  the  Evening,  and  Capt.  Kidd  went  after 
them  :    And  fome  of  the  Men  faid.  We  will  go 
among  them  To-night :  No,  fays  Capt.  Kidd,  we 
will  go  in  the  Morning,  and  then  we  w  ill  take 
our  Choice. 

Kidd.    Did  you  hear  me  fay  fo  ? 
Palmer.    I  heard  you  fay  fo. 
Kidd.    I  am  fure  you  never  heard  me  fa}-  fuch 
a  Word  to  fuch  a  Logcjerhead  as  you. 

Palmer.  Thefe  are  the  Words  I  heard  him  fay. 
And  the  next  Morning  he  fell  in  with  this  Fleet, 
and  went  thro' them  ;  and  there  was  aDz^iit/jand 
Englifl)  Convoy;  and  they  fired  at  one  another. 
Kidd.  Hear  me  — ~— 
Mr  Knapp.  You  fhall  ask  him  what  Qiieftions 
you  will  prefently. 

Mr  j.Turton.    Who  fired  firft  ? 

Palmer.  The  Dutch  and  EnglifJ}  fired  firft.    When 
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we  lay  between  the  EnglifJ)  and  Dutch,  a  Moorif} 
Ship  came  by,  and  he  fired  feveral  Shot  after  her. 
And  the  £;/_g///7j  Ship  flung  a  Shot  almoft  home, 
and  then  he  made  fail,  and  went  out  of  the  Fleet. 
A^nd  from  thence  he  went  to  Carra-J^ar^  and  in  the 
Way  met  with  a  Ship,  whcrtoi Parker  was  Com- 
mander, and  there  was  one  Antonio,  a  Portuguefe. 

Mr  SoS.  Gen.   Where  was  this  done  ? 

Palmer.    About  fifty  Leagues  from  Carrawar. 
.    Mr  ScU.  Gen.  What  time  of  the  Year  was  it  ? 

Palmer.  It  was  about  September- 

Mr  Bar.  Hatfell.  The  Witnefs  is  now  come  to 
fpeak  to  the  Ship  for  which  the  Prifoners  are 
indifled. 

Mr  Soil.  Gen.  Go  on ;  What  did  they  do  wich 
that  Ship  ? 

Palmer.  He  fought  the  Ship,  and  took  her,  and 
took  out  of  her  feveral  Bales  of  Coffee,  and  he  re- 
tain'd  only  one  Bale,  and  fent  the  reft  back  again. 
And  he  took  a  Bale  of  Pepper,  and  fome  Myrrh 
to  ufe  inftead  of  Pitch. 

Mr  Soli.  Gen.  What  Quantity  ef  Pepper  was 
there  ? 

Vol.  V. 


Palmr.  About  60  pound  weight. 
Mr  Sol/.  Gen.    What  Myrrh  ? 
Palmer.   About  ?o  pound  weight. 
Mr  Soil.  Gen.  What  Value  was  it  of? 
Palmer-  I  cannot  tell  mat. 
Mr  Sol/.  Gen.    What  Arabian  Gold  ' 
Palmer.    I  did  not  fee  it,   I  did    not   fee 
taken  out  then,    but  a  prettv  whi 


a  pretty 


How  did  they  ufe  the  Men  of  this 
hoifted  up,  and 


not   lee  any 
,        _  .        ^      — e  afterwards, 

when  Capt.  Kidd  came  to  Carrawar,  he  gave  every 

Mefs  two  pieces  of  Arabian  Gold. 

Mr  Knapp.    How  long  was  this  after  the  Ship 

was  taken  i 

Palmer.  Ten  or  twelve  Days. 
Mr  Sijll.  Gen.  How  was  the  Pepper  difpos'd  of  ? 
Palmer.  It  was  divided  among  the  Mefles. 
My  Soil  Gen.  Had  thefe  Prifoners  their  Part  ? 
Palmer.    Yes. 
Mr  Knapp. 
Ship  > 

Palmer.    There  were   feveral 
drubb'd  v.^tli  a  naked  Cutlace. 

Kidil-     /Vh  re  was  this  done? 

Pahmr.    In  your  Ship. 

Kidd.    What  Ship  r 

Palmer.    The  Adventure  GaUey. 

Kidd.   Did  not  a  parcel  of  Rogues  go  aboard 
their  Ship,  nnd  do  it  ? 

Mr  Knaf^.  For  what  purpofe  was  this  done  ? 
Becaufe  they  thought  they  had  more 
the  Ship. 

What  Country-man  was  Paylier  ? 
A  n  EngliJJy-man,  born  in  the  North  of 
He  faid  fo. 
Mr  J.  rturton.   Who  elfe  was  detain'd  befides 
Parker  ? 

Palmer.    One  Antonio,  a  Poringuefe.    Parker  was 

detain'd  for  a  Pilot ;  the  other,  for  aLinguifler. 

Mr  J.  T'unon.    What  do  you  mean  by   a  Lin-' 

guifter  ? 
Palmer. 


Pahner 
Money  in 

Knapp. 

Pahner. 
England. 


To  fpeak  MooriJJ}  and  Portuguefe. 
Mr  Sol/.  Gen.  W^iere  did  they  go  then  ? 
Palmer.  From  thence  we  went  to  Carrawarj 
and  Water'd  and  Wooded  the  Ship  ;  and  a  great 
many  of  his  Men  left  him  there.  And  when  he 
faw  his  Men  leave  him,  he  went  to  Sea,  he  would 
not  truft  any  more  to  go  afhore.  And  the  next 
Evening  he  met  a  Ptrtuguefe  Man  of  War,  and 
fought  her,  but  did  not  take  her. 

Mr  J.  Turton.  Did  you  know  any  that  left 
him  ? 

Pahner.  Peter  Lehair,  and  Churchill,  and  others  j 
they  went  to  the  Engliff}  Faftory,  to  know  whe- 
ther they  would  entertain  them,  or  no. 

Mr  J.  'Tiirton-    Who  went  ? 

Palmer.  Mr  Lehair,  Nicholas  Churchill,  and  ano- 
ther ;  they  went  to  know  whether  they  fhould 
be  entertain'd,  and  they  told  them.  They  were 
loth  to  entertain  them,  for  fear  Capt.  Kidd  fhould 
know  of  it,  and  do  them  an  Injury. 

Kidd.  My  Lord,  a  parcel  of  thefe  Men  went 
afhore  to  run  away  with  this  Ship. 

Mr  J.  Turton.  Were  there  any  more  of  thefe 
Prifoners  at  the  Bar,  that  would  have  gone  oflj 
befidesC/;«ic/;//7.? 

Palmer.    No,  but  he  would  have  gone  off. 

Mr  J.  I'urton.  How  do  you  know  that  ? 

Palmer.  He  told  me  (o. 

MrBar. Gotild.    Had  they  an  Opportunity  to 
go  o&  ? 

Palmer.   Some  more  were  taken  going  after- 

w  ards,  and  had  got  a  Boat  for  that  Purpofe,  but 
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they  were  taken,  and  Capt.  Kidd  ordered  them  to 
be  brought  aboard  and  whipp'd  at  the  Gun. 

Kidd.  Certainly  you  have  not  the  Impudence 
to  fay  that. 

Palmer.  I  fay,  you  ordered  them  to  be  whipp'd 
for  attempting  to  go  afliore. 

JArSoll.  Gen.  Whither  did  you  go  then  ? 

Palmer.  That  Evening  we  went  and  met  with 
a  Portuguefe  Man  ot  War. 

Mr  Soil.  Gen.  You  may  go  on  from  that.  Whi- 
ther did  you  go  then  ? 

Palmer.    To  the  Malabar  Iflands. 

Mr  Soil.  Gen.   What  to  do  ? 

Palmer.  To  take  in  Water.  His  Cooper  went 
afhore,  and  the  Natives  cut  his  Throat :  And 
Capt.  AVJi  fent  his  Men  afhore,  and  order'd  them 
to  divide  themfelves  into  Squadrons,  and  to  burn 
alltheHoufes  they  came  near,  except  the  Houfes 
that  had  white  Flags  upon  them. 

Mr  SoU.  Gen.     Why  noc  them  ? 

Palmer.  Becaufe  they  help'd  us  to  water  the 
Ship. 

Mr  Knnpp.  And  were  there  any  Houfes  burnt  ? 

Palmer.    Yes,  a  great  many. 

Mr  Knapp.    What  did  he  do  more  ? 

Palmer.    I  heard  v  hat  he  did,  I  did  not  fee  it. 

Mr  Bar.  Hatfell.  What  do  you  know  of  any 
other  Ship  ? 

i aimer.  About  the  27th  of  Nove-mher  he  took 
the  Ship  Maiden,  near  Calliait.  We  fpy'd  a  Ship 
ill  the  Night,  and  chaced  her  all  Nigh:,  and  the 
next  Morning  he  took  her. 

Mr  J.  Tunon.     Wiiat  Ship  was  that  ? 

Palmer.  Skipper  71  f/rc/i?/  wis  Commander  ;  it 
■was  a  Moorijh  Ship,  fhe  belong'd  to  Suratt  ;  fhe 
vas  taken  in  Nuvember^  and  after  that  fhe  was 
call'd  "fhe  Nuvembev. 

Mr  Soil.  Gen.    How  was  fhe  taken  ? 

Palmer.  Capt.  Kuid  chaced  her  under  French 
Colours,  and  this  Ship  had  French  Colours,  and 
when  he  haled  her,  it  was  in  French,  and  this 
Skipper  Afitchel ani\\er^d  in  French. 

Mr  Soil.  Gen.  Had  the  Mjo;ifl}  Ship  FrenchCo- 
lours  before  Capt.  Kidd  put  up  French  Colours, 
or  after  ? 

Palmer.    After. 

Mr-S'u//.  Gin.  What  Colours  had  fhe  when  fhe 
was  chaced  at  Hrfl  .' 

Palmer.  It  was  in  the  Night  ;  in  the  Morning 
Capt.  Kidd  hoiited  up  French  Colours,  and  then 
the  M00/7/Z' Ship  likewife  hoiftcd  up  Fr^wc/) Colours. 

Mr  Soli  Gen.    What  follow'd  ? 

Kidd.   Speak  true. 

Palmer.  I  will.  He  fired  three  or  four  Shot 
at  the  Ship,  and  commanded  them  aboard  ;  and 
Mitci:el  did  fo,  and  feme  of  his  Men  with  him  ; 
and  he  order'd  Monlieur  Leroy  to  be  as  Cipcain  ; 
and  he  came  t'rom  below  Deck,  and  receiv'd  him 
as  Captain. 

Kidd.    Did  you  fee  that  ? 

Palmer.  I  did  not  fee  that,  but  I  know  he  was 
order'd  to  do  f  >,  and  he  receiv'd  him  as  Captain; 
I  was  not  in  the  Cabin  at  that  time.  Monfieur 
Leroy  receiv'd  him  as  Captain,  and  carried  him 
aft.  They  haled  this  Ship  in  French,  and  bid  him 
come  aboard  in  French,  and  this  Frenchman  recei- 
ved him  as  Captain;  and  I  heard  him  fay.  That 
he  brought  a  French  Pafs  along  with  him. 

Mr  Sell.  Gtn.    Who  did  you  hear  fay  fo  .'' 

Palmer.  I  heard  People  on  board  fay  fo. 

Kidd,    Falmer^  did  you  fee  that  Pafs  ? 


Palmer.    Indeed,  Captain,  I  did  not. 

Mr  Soil.  Gen.  What  did  you  do  with  the  Ship  > 

Palmer.  There  were  two  Horfes  on  board,  and 
ten  or  twelve  Bales  oi  Cotton,  and  fome  Qiiiks, 
and  Capt.  Kidd  fold  them  at  Malabar. 

Mr  Soil.  Gen.  What  Goods  were  there  I 

Palmer.  Two  Horfes. 

Mr  Soa.  Gen.   What  befides  ? 

l^abner.  Ten  or  twelve  Bales  of  Cotton,  and 
fome  Qiiilts. 

Mr  ].  T'ltrton.  W^hat  Countryman  was  Skipper 
Mitchel  the  Captain  ? 

Palmer-     A  Dutch  man. 

Mr  Soil.  Gen.  What  was  the  Ship  worth? 

Palmer.    I  cannot  tell  the  Value  of  her. 

Mr  Soil.  Gen.    What  Burden  was  fhe  ? 

talmer     About   150  Tun. 

Mv  Soil.  Gen.  What  did  they  do  with  thofe 
Horles,  and  the  Cotton  ? 

Palmer.    They  fold  them  to  the  Banians. 

Mr  Soil.  Gen.  What  did  they  do  with  the  Pro- 
duce of  thole  Goods  ? 

Palmer.  Capt.  Kidd  kept  it  till  they  had  a  pret- 
ty deal  of  Money  together,  and  then  they  fha- 
red  it. 

Mr  Soil.  Gen.  Had  the  Prifoners  at  the  Bar  any 
Shares  of  it  ? 

Palmer.    Yes. 

Cl.  of  Arr.  Had  Capt.  Kidd  himfelf  any  Share  ? 

T aimer.  Yes. 

Cl.  oj  Arr.    Had  Nicholas  Churchill  any  Share  ? 

Palmer.   Yes,  he  had  a  whole  Share 

Cl.  of  Arr.  Had  James  Huive  any  Share  ? 

falmer.    Yes,  a  whole  Share. 

Mr  J.  Turton.    Wh';'re  did  they  fhare  it  ? 

Palmer.    On  the  Coaft  of  Malabar. 

Cl.  of  Arr.   Had  Ribert  Lamley  any  ? 

Palmer.    Yes,  half  a  Share. 

Cl.  of  Arr.  Had  H^'illiam  Jenkins  any  Share? 

ialmer.    He  had  half  a  Share. 

Cl.  of  Arr.    Had  Gabriel  Lcffe  any  ? 

halmtr.    He  had  a  half  Share. 

Cl.  of  Air.    Had  HuiJ)  Parrot  any  ? 

Palmer.     He  had  a  whole  Share. 

H-  Parrot.  Did  you  fee  me  have  any  Share  ? 
Can  you  fpeak  that  to  my  Face  now  ?  Did  you 
fee  any  of  us  have  any  ? 

Palmer.  When  Capt.  Kidd  fhared  this  Money 
I  did  notaftually  fee  him  pay  their  Shares,  but  he 
call  d  every  Man  by  the  Liil,  and  they  came  with 
their  Hats  in  their  Hands,  and  he  gave  them  their 
Money,  and  they  fwept  it  up,  ana  went  away. 

Mr  Sell.  Gen.  Were  thefeMen  call'd  by  the  Lift  ? 

Palmer.    Yes. 

Mr  Soli.  Gen.    And  did  they  mifs  none  ? 

Palmer.    Not  that  I  know  of 

Cl.  of  Arr.  What  fay  you  to  Richard  Barlicorn? 
Had  he  any  ? 

t'almer.  He  had  half  a  Share  ;  whether  his 
Mafter  had  it  or  no  afterwards,  I  know  not. 

Cl.  of  Arr.    Had  Abel  Owens  any  Share  ? 

Palmer.    He  had  a  whole  Share. 

Cl.  of  Arr.     What  had  Darby  Mullins  ? 

T aimer.    He  had  a  half  Share. 

Mr  Knapp.  I  think  you  were  fpeaking  0^ Am' 
bian  Gold,  that  they  had  it  in  MelTes  ;  Had  thefe 
Prifoners  their  Share  of  that  ? 

Palmer.  Yes,  there  was  no  difference,  they  had 
all  their  Shares. 

Mr  Knapp.    Now,  if  you  will  ask  this  Witnefs 

any  Queftion,  you  may, 

Kidd' 
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Kidd.  What  fignifies  it  to  ask  him  any  Quefti- 
ons  ?  We  have  no  Wicnefles,  and  what  we  lay 
lignifies  nothing. 

CI.  of  Air.  N.  Churchill,   Will  you  ask  him  any 
Queftions  ? 

Churchil!.  No,  I  have  acknowledged  all  thefe 
Crimes,  and  furrender'd  my  felf,  and  rely  on 
the  King's  Mercy. 

CI  of  An:  y.  Howe,   Will  you  ask  him  any 
Thing  ? 
Ho'ixe.  No. 

CI.  of  An.  R.  Lamhy,  Will  you  ask  him  any 
Thing  ? 

Lamky.  Mr  Palmer,  How  can  you  tell  I  had  a 
halt  Share  ? 

Palmer.  There  was  a  half  Share  direfted  for 
you. 

Lam  ley.  I  had  not  a  Farthing. 
Mr  J.  Turtvn.  Was  he  an  Apprentice  ? 
Palmer.  Yes,  he  was  Servant  to  Mr  Owens. 
Jenkins.  Can  you  fay  I  had  any  Share  ? 
Palmer. 1  know  there  was  a  halt  Share  appoint- 
ed for   you,  I  know  not  whether  your  Mailer 
had  it. 

Mr  J.  Turton.  Was  his  Mafter  aboard  then  ? 
Palm.er.  Yes,  his  Mailer  was  aboard  then. 
CI-  of  Arr.     Gabriel  Loffe,  have  you  any  Que- 
flions  to  ask  him  ? 

Loffe.  Had  I  any  Share  ? 
Palmer.  You  had  a  half  Share,  I  did  not  fee  you 
take  it,  but  you  were  in  the  Lift- 

CI.  of  Arr.  H.  Parrot,  Have  you  any  Queflions 
to  ask  him  ? 

Jmy-man-  Did  you  fee  them  come  out  with 
the  Money  in  their  Hats? 
Palmer.  Yes 

Mr  Soil.  Gen.  Did  Gabriel  Loffe  come  out  as 
contented  as  the  reft  > 

Palmer.  No,  becaufe  he  had  but  half  a  Share. 
Loffe.  Did  you  fee  me  come  out  with  my  Mo- 
ney? 

Palmer.  I  faw  you  come  out  with  Money 
in  your  Hat,  and  I  heard  you  fay  you  had  half 
a  Share. 

Loffe   As  I  live  I  had  no  Hat  then. 
Cl.  of  A>7.  Have  you   any  Queftions   to  ask 
him,  H.  Parrot} 

Parrot.  Did  you  fee  me  have  any  Share  ? 
Palmer.  I  did  not  fee  you  receive  any  Share, 
but  you  was  called  among  the  reft. 

Mr  J.  Ttirton.  He  fays  they  were  all  called 
Man  by  Man  to  take  their  Shares. 

Cl.  of  Air.  R  Barlicorn,  Have  you  any  Thing 
to  ask  him  ? 

Barlitorn  I  defire  of  him.  Whether  he  faw  me 
have  any  Goods,  or  take  any  Share  ? 

Palmer.  My  Lord,  when  the  Goods  were  flia- 
red  at  Madagafar,  I  was  at  Bonavis ;  I  was  not 
prefent,    but  I  heard  of  it  afterwards. 

Barlicorn.  1  hope  the  Jury  will  take  notice  of 
this. 

Mr  B.  Hat f  II.  Mr  Bradinhain,  Did  any  of 
thefe  Men  complain  that  they  had  not  their 
Sliare  ? 

B'-adinham.  No,   no,  I  heard  nothing  of  that. 
Mr  J.  Tin-ton.    Were  thefe  Sliares  fuch  as  were 
agreed  on  in  the  Articles  at  New  Tork  ? 

Palmer.  Yes,  Capt.  Kidd  ordered  the  Goods 
to  be  hoifted  out  ? 

Kidd.  Did  I  order  the  Goods  to  be  hoifted 
out? 
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Palmer.  Yes,   you  did. 

Kidd.  It   was  the  Mutinous   Men   that  did 
it. 

Parrot.  How  do  )''ou  know  that  I  had  any 
Share  >  you  did  not  fee  me  in  a  Year  after. 
Palmer.  I  do  not  fay  I  faw  it  given  }ou. 
Krdd.  My  Lord,  there  Vvcre  pj  Men  that  de^ 
ferted  my  Ship,  and  took  away  what  they  piea- 
fed,  we  could  not  ftand  in  Defence  of  anv 
Thing  ^ 

_  Barlicorn.  Was  not  I  an  Apprentice  to  Capt. 
Kidd,  and  waited  on  him  continually  in  the 
Ship  ? 

Palmer.  Yes,  you  were. 
Mr  Soli.  Gen.  Had  he  a  Share  allotted  him  > 
Palmer.  Yes,  but  I  am  apt  to  think  his  Mafter 
had  it. 

Mr  J-  Tmton.  Who  was  his  Mafter  ? 
Palmer.   Capt.  Kidd. 

Cl.  of  Arr.  A.  Owens,  Have  you  any  Thing  to 
fay  for  your  felf? 

Owens.  I  refer  my  felf  to  the  King's  Procla- 
mation. 

Cl.  of  Arr.  Darby  Mullins,  Have  you  any 
Thing  tofay  for  your  felf  } 

Mullins.  I  came  to  Cape  May,  where  I  heard 
of  the  King's  Proclamation.  Did  not  you  and  I 
come  afhore  together? 

Palmer.  Yes,  we  did,  the  fame  Day. 
Mullins.  Lid  not  we  come  afiiore  on  theKin<T*s 
Proclamation-  ° 

Palmer.  We  did  hear  of  it. 
Mullins.  Did  not   you    hear  that  all  the  Men 
were  glad  at  the  News,  when  they  heard  of  tu© 
Proclamation  ^ 

Dr  Oxenden.  What  did  thefe  Men  fay  then  ? 
Palmer.  They   all  rejoiced  co  near  of  fuch  a 
Thing. 

Mullins.  From  the  Time  I  came  from  Mada- 
gafcar  I  was  fick  of  the  Bloody  Flux,  I  could 
not  walk  a  Mile  in  a  Day. 
Pahner.  I  know  you  was  fick. 
Mullins.  I  have  no  more  to  fay :  I  ftand  to 
your  Lordfhip's  Mercy,  and  the  King's  gracious 
Proclamation. 

Mr  J.  Turton.  If  you  have  any  Witnefles  to 
call  for  your  felves,  you  may  call  them.  Capt. 
Kidd,  what  have  you  to  fay  for  your  felf.? 
You  may  make  your  Defence  firft  for  that 
Ship  taken  in  September,  then  for  that  in  Novem- 
ber. 

Kidd.  What  is  it  the  near  for  me  to  fpeak  ? 
I  have  no  Witnefles  for  thefe  Things. 

Mr  B.  Hatfell.  Ycfterday  you  produced  youp^ 
Commiffions  ;  if  you  will,  they  may  be  read 
now. 

Kidd-  It  availed  nothing  then.  Here  is  all 
thefe  Men  faw  the  French  t'afs. 

Palmer.  Indeed,  Captain,  I  never  faw  it. 
Kidd.  You  left  my  Ship,  with  5)5  Men  more, 
and  you  went  a  roguing  afterwards. 

Mr  Soil.  Gat.  Why  did  you  go  aboard  that 
Pirate. 

Kidd.  My  Lord,  I  had  a  Defign  to  take  that 
Frigate,  and  then  I  deligned  to  come  for  Eng- 
land. I  would  not  go  with  fuch  a  Roguifll 
Crew  as  you  were.  Was  not  I  threatened  to  be 
fhot  in  the  Cabbin  by  fuch  Villans  as  you,  if  I 
would  not  go  along  with  you  ?  This  was  the  Rea- 
fon  I  could  not  come  home.  Did  not  you,  w  ith 
Others,  fet  tire  to  the  Boat,  to  deftroy  my  Ship  ? 

Palmer> 
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Piilmer.  I  know  nothing  of  that ;  but  I  am 
furc  I  favcd  your  Lite  on  the  Malabar  Ifland, 
when  you  burnt  the  Boat. 

Kidd.  My  Lord,  they  took  what  they  pleafed 
out  of  this  Ship,  and  I  was  forced  to  ftay  by  my 
felf,  and  pick  up  here  a  Man,  and  there  a  Man, 
to  carry  her  home. 

Cl.  of  Arr.  Nicholas  Churchill^  What  have  you 
to. lay  for  your  felf? 

ChuYchtlL  My  Lord,  I  plead  Guilty,  and  rely 
on  the  King's  Proclamation. 

Cl.  of  Arr.  James  Ho-we,  have  you  any^Thing 
to  fay  for  your  felf  ? 

Howe.  I  plead  Guilty,  my  Lord. 
Kidd.  Here  are  fome  Gentlemen  here,    I  de- 
fire  they  may  be  heard  as  to  my  Reputation. 
Here  is  Col.  Hewfun. 

Mr  J.  Tunon.  What  (\o  you  ask  Col.  Heivjon  ? 
Kidd.  I  ask  him  what  he  knows  as  to  my  Repu- 
tation in  the  JVefl- Indies^. 

Col.  Heivfon.  My  Lord,  he  was  a  mighty  Man 
there.  He  ferved  under  my  Command.  He  was 
fent  to  me  by  the  Order  of  Col.  Codringtm. 
Mr  Soli  Gen.  How  long  was  this  ago  ? 
Col.  Hemjon.  About  nine  Years  ago.  He  was 
with  me  in  two  Engagements  againft  the  French, 
and  fought  as  well  as  any  Man  I  ever  faw,  ac- 
cording to  the  Proportion  of  his  Men.  We  had 
fix  Frenchmen  ^o  deal  with,  and  we  had  only  mine 
and  his  Ship. 

Kidd.  Do  you  think  I  was  a  Pirate  i 
Col  Hewfon.  I  know  his  Men  would  have  gone 
a  Pirateering,  and  he  refufed  it,  and  his  Men 
feized  upon  his  Ship.  And  when  he  went  this 
Voyage,  he  confulted  me,  and  told  me  they  had 
engaged  him  in  fuch  un  Expedition  ;  and  I  told 
him  he  had  enough  already,  and  might  be  con- 
tented with  what  he  had  :  And  he  faid  it  was 
his  own  Inclination  ;  but  my  Lord  Belkmont  told 
him,  if  he  did  not  go  the  Voyage,  that  there 
were  Great  Men,  and  they  would  flop  his  Bri- 
gantine  in  the  River,  if  he  did  not  go. 

Mr  J.  I'unon.  Who  told  you  fo  ?  Did  he  ? 
Col.  Hewfon.  Yes,  my  Lord. 
Mr  J.  tur-on.  If  he  had  kept  to  the  honed  De- 
fign  of  that  Expedition,  he  had  done  very  well. 
Did  you  apprehend  that  his  Intention  in  that 
Undertaking  was  to  be  a  Pirate  ? 

Col.  Helton.  No  my  Lord.  He  told  me  his 
Bufinefs  was  to  go  a  Cruifmg,  and  furprize  Pi- 
rates. 

Mr  Soil  Gen.  Did  he  tell  you  he  had  no  fuch 

Defign. 

Col.  Heivfvn.  Yes,  he  faid  he  would  be  fhot 
to  Death  before  he  would  do  any  fuch  Thing. 
I  know  he  was  very  ferviceable  in  the  IVefi- 
Indies. 

Cl  of  Arr.  Robert  Lamhy,  Have  you  any  Thing 
more  to  fay  ? 

l.amley.  I  can  fay  nothing,  for  I  have  none  of 
my  Friends  here. 

Kidd.  Call  'Thomas   Cooper,    (-who    appeared.) 

Mr  J.  TuYtoii.  What   Queflions  do    you   ask 

him  !* 

Kidd.  Sir,  pray  tell  my  Lord  what  you  knew 
of  me  in  the  Indies- 

Thomas  Cooper.  I  was  aboard  the  Lyon,  and  this 
Capt.  Kidd  brought  his  Ship  from  a  Place  that 
belonged  to  the  Dutch,  and  brought  her  into  the 
King's  Service  at  the  Beginning  of  the  War, 
about  Ten  Yearns  agq.    ji.\\^  he  y^pk  Service 


under  the  Colonel  ;  and  we  fought  Monfieur 
Du  Cafs  a  whole  Day,  and  I  thank  God  we 
got  the  better  of  it  ;  and  Capt.  Kidd  behaved. 
himfelf  very  well  in  the  Face  of  his  Enemies. 

'Jury-man.  How  many  Years  ago  was  this? 

Tho.  Cooper.  About  Ten  Years  ago. 

Cl.  of  Arr.  Robert  JLamky,  Have  you  any  Thing 
more  to  fay  ? 

Lamley.  I  have  no  Friends  here,  I  am  a  'Pren- 
tice, my  Lord. 

Cl.  of  Arr.  William  Jenkins,  Have  you  any  more 
to  fay  ? 

Jenkins.  I  was  an  Apprentice  my  Lord. 

Cl.  of  Arr.  Gabriel  LoJ}e,  Have  you  any  Thing 
to  fay  for  your  felf  ? 

Loffe.  My  Lord,  \  was  a  Servant  under  Capt. 
Kidd^  and  always  obeyed  his  Commands,  and 
had  no  Share.  I  came  home  with  Capt.  AV*/^, 
to  Bojlon,  and  went  to  my  Lord  BeHamont,  and 
the  Men  came  and  told  us  lie  had  difcharged  us, 
and  I  went  about  my  Bufinefs.  And  fome 
Days  after,  we  vere  committed  to  Prifon,  and 
I  was  fick,  and  my  Lord  let  me  be  in  the  Kee- 
per's Houfe,  and  I  was  trufled  by  him  four  or 
five  Months  with  the  Keys  to  look  after  the  Pri- 
foners.  Mr  Davis  can  teftify  this.  If  I  had  had 
a  Mind  to  have  done  any  ill  Thing,  I  might  have 
done  it  then.  (Then  Mr  Davis  appeared)  Pray,  Mr 
Davis,  declare  what  you  know  of  me  when  I 
came  to  Bofion,  and  how  the  Keeper  intruded 
me  with  the  Prifoners. 

Mr  Davis.  I  remember  when  we  came  there 
to  the  Road-IJland,  Capt.  Kidd  fent  him  home. 
And  when  he  came  to  Bofion,  he  was  trufted 
with  the  Keys,  and  had  liberty  to  go  where  he 
pleafed  not  out  of  the  Yard. 

Mr  J.  Tunon.  Was  this  after  he  was  a  Prifo- 
ner  ? 

Mr  Davis.   Yes,  my  Lord. 

Gabriel  Loffe.  I  hope  the  Jury  will  take  notice 
of  this. 

Kidd-  Mr  Davis,  did  you  not  hear  of  any 
French  Paffes  that  I  had  ^ 

Mr  Davis-  I  heard  of  them,  and  I  faw  them. 

Mr  Soil.  Gen-  How  do  you  know  they  were 
French  Pafles  ? 

Mr  Davis.  He  told  me  they  were  French 
PaiTes;  I  did  not  know  it,  I  could  not  read 
them. 

Mr  J.  Turton-  They  ftiewed  you  the  Papers ; 
did    you    know    what    Ship     they    belonged 


to 


Mr  Davis.  No,  my  Lord,   not  L 

Kidd.  I  defire  Capt-  Hunt  may  be  called,  tg 
know  what  my  Lord  Bellamont  faid  of  me. 

Mr  B.  Haifell.  That  will  fignify  nothing. 

Cl.  of  Arr.  Hugh  Parrot,  Have  you  any  Thing 
fay  for  your  felt  ? 

Parrot.  My  Lord,  I  had  no  Share  of  the 
Goods. 

Kidd.  My  Lord,  I  defire  this  Commiilioa 
may  be  read. 

Mr  B.  Hatfell.  It  is  under  the  Broad-Seal  ? 

Mr  Crawley.  It  is  a  Letter  of  Mart  and  Re- 
prifals,  my  Lord. 

(Then  the  Co7nmiffton  was  read^  dated  the  i  ith  of 
December,  i6$y) 

IViBiam 
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for  Murder  and  Piracy. 


IVilUam  KiJci.  Now,  my  Lord,  in  piirfuance  of 
this  Commiffion,  I  went  and  took  thcie  Ships, 
which  had  French  Fades  on  board,  and  my  Lord 
BeUamont  took  them  by  force  from  me. 

Mr  J.  T'urion.  You  took  one  French  Ship,  and 
afted  in  a  regular  manner  to  condemn  her ;  but. 
Did  ycu  do  fo  with  the  refl  ? 

Ktcid.  I  could  not  carry  thefe  Ships  home, by 
reafon  my  Men  had  left  me. 

Mr  J-  Itrrtan.    Mr  Bradinham,  with  wliat  num- 
ber of  Men  did  you  go  out  of  England  ? 
Bradinham.    With  about  feventy  Men- 
Ivlr  J.  Turton.    What  number    had   you  when 
you  went  from  Nau-Tork  ? 
Bradinham.    About  155. 
Mr  J.  Turton.   So  that  your  Number  was  en- 
creas'd. 

Bradinham.    Yes,  my  Lord. 
Mr  ].  Turton.   Was  there  any  other  Ship  con- 
demn'd,  befides  the  French  Banker  ? 
B  adinham.    No,  my  Lord 
Kidd.    Thefe  Men  were   forae  of  them  that 
left  me,  and  took  the  Goods ;  what  was  left  I 
carried  with  me. 

Cl.of  Arr.  Hugh  Parrot-,  have  you  any  more  to 
fay? 

Parrot.  The  Evidence  cannot  prove  that  I  had 
any  Share;  I  came  with  my  Commander  from 
Madugajcar,  and  he  paid  me  an  hundred  Pieces 
of  Eight,  and  my  Lord  BeUamont  k'\zd  all :  And 
I  had  Opportunity  enough  to  have  gone  a  pira- 
teering  with  Capt.  Cnlliford,  but  I  told  them  I 
Would  not :  And  I  came  to  my  Lord  BeUamont, 
and  furrender'd  my  felf. 

CI.  of  Arr.  Rcbcrt  Barlicorn,  have  you  any  tiling 
to  fay  in  your  own  Defence  > 

Barlicorn.  I  delire  Witnefs  may  be  calfd,  to 
know  whether  I  was  not  a  Servant  aboard. 

Mr].  Turton.  The  King's  Evidence  fiy  you 
were. 

CI.  of  Arr-  Abel  Owens,  what  have  you  to  fay  ? 
Owens.  I  own  my  felf  Guilty  j  I  came  in  upon 
the  King's  Proclamation. 

Cl.of  Arr .  Darby  Mullins,  what  have  you  to  fay  ? 
MuUins.  I  did  what  I  did  under  the  King's 
Commiffion  j  I  obey'd  my  Captain,  and  came 
home  with  him;  Idurft  not  for  my  Life  do  other- 
wife.  Examine  the  Witnelfes,  and  they  will  not 
fay  otherv.'ife.  Mr  Bradinham,  did  I  do  any 
Thing  againft  the  Captain's  Command  ? 

Bradinham.  I  cannot  fay  but  he  did  always 
obey  the  Captain's  Commands. 

Mr  Soil.  Gen-  Did  he  not  go  aboard  Capt.  Cid- 
lifvrd  afterwards  ? 

Bradinham.    Yes,  my  Lord. 
Mullins.    I  went  for  Want. 
Cl  oj  Arr.   Have  any  of  you  any  more  to  fay  .'' 
Parrot.   My  Lord,  I  did  not  go  out  of  England 
with  Capt.  Kidd,  but  I  fliipp'd  my  felf  on  board 
a  Merchant-man  bound  for  Newfound-land,  and  I 
was  taken  by  a  French  Privateer  ;  and  afterwards 
coming  to  Madagafcar,  Capt.  Kidd  was  there,  and 
he  took  a  Piftol  to  fliootme,    but  I  avoided  it : 
But  hearing  afterwards  that  Capt.  Kidd  had  the 
King's  Commiffion,  I  went  aboard  him. 

Air  J.  Turion.  Had  he  any  Commiffion  to  take 
any  Goods  t'tom  the  King's  Subjefts  .? 

Mr  Bar.  Haiftll.  Capt.  Kidd  fays,  the  Seamen 
forced  him  from  the  Ship,  and  you  fiiarcd  tiie 
Goods  your  felves. 
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with  Submifpon,  be  pleas'd  to  ask  my  Comman- 
der, whether  I   ever  d.fobey'd    his  Commands 
or  was  forward  to  attempt   any    in  Ihi^g,  ^^ 
did  any  Thing  ot  that  which  is  alled-.'d  againft 
me.  °        ■'' 

Kidd.  Mr  Bradinham,  are  not  you  promis'd 
your  Lite,  to  take  away  mine  .■' 

Mr  J.  Tunon.^  He  is  not  bound  toanfwcrthat 
Oueftion  :  He  is  very  fit  to  be  made  an  Evi- 
dence tor  tne  Ktng;  perhaps  there  can  be  no 
other  in  this  Cafe,  than  fuch  who  are  ni  his 
Circumitances. 

Parrot.    With  Submiffion,  I  ask  the  Evidence 
whether  I  ever  difobey'd  the  Captain's  Orders    ' 

Mr  J.  lurton.  The  Captain's  Orders  will  ex- 
cufe  you  in  honeft  Things,  but  not  in  unlawful 
Aftiuns. 

Pm-ot.  As  for  the  Ships  that  were  taken,  I  had 
no  Hand  m  it. 

Mr  Knapp.  But  you  receiv'd  your  Share,  and 
knev.'  of  tne  robbing  of  the  Ships. 

Mx].Turton.  Gentlemen  of  the  Tury,  here  is 
IVtlliam  Kidd,  Nicholai  Churchill,  James  Howe  Ro- 
bert Lamley,  IVtlliam  Jenkins,  Gabriel  LoL  'Hu,h 
Parrct,  Richard  Barlicorn,  Abel  Owens,  and  Darby 
Midlins,  the  Prifoners  at  the  Bar,  who  are  all  in- 
difted  tor  Piracy,  or  piratical  and  felonious  ta- 
king o.Mjorifl)  Ship,  on  the  High  Seas,  about  fif- 
ty Leagues  from  Carrawar  in  the  Eafi-Mics,  and 
feizing  the  Goods  that  were  in  that  Ship.'to  a 
conhderable  Value.  And  they  are  alio  indided 
for  the  piratical  and  felonious  taking  another 
Ship,  which  was  likewife  :LMoorijh  Ship,  with  the 
Tackle  and  Apparel  thereof,  to  the  Value  of  an 
Hundred  and  Fire  Pounds,  four  Leagues  from 
Calacut  m  the  Eafi-Indies.  Now  to  thefe  Indift- 
mcnts  they  have  pleaded.  Not  guilty  :  And  whe- 
ther they  are  guilty  or  no,  you  aie  to  determine, 
on  the  Evidence  you  have  heard. 

IneediKt   tell   you  the    Heinoufnefs  of  this 
Oftence   wherewith  they   are   charg'd,    and  of 
what   ill  Confequence  it  is  to  all  Tradin"  Na- 
tions. _    Pirates  are  calfd  Hvfies  humani  geneil;  the 
Enemies  to  all  Mankind;  but  they  are  efpecial- 
ly   fo   to   thofe  that  depend  upon  Trade  :   And 
thefe  Things    that  they  ftand  charg'd  with,  are 
the  moft  mifchievous  and  prejudicral  to  Trade 
that  can  happen  :    But  as  it  is  not  my  Bufinefs 
to  aggravate  the  Offence,  fo  it  is  yours  to  con- 
fider  whether  they,  or  any  of  them,  are  guilty 
or  not. 

Two  Witneffes   have    been  produced   for  the 
King,  and  both  of  them   were  concern'd  in  all 
the  Tranfadions  relatiiig  to  the  Prifoners  ;  and 
by  their  Evidence  it  appears,    That  in  the 'Year 
i6p6,  about  the  beginning  of  Ai^7;,   Capt.  Kidd, 
who  was  Captain   of  The  Adventure  Galuy,  was 
fitted  out  on  a  very  good  Dengn  ;  for  he  was  to 
take  Pirates,  and  to  feize  the  Ships  and  Elt'cds  of 
the  King's  Enemies  :  That  was  the  End  of  this 
Expedition.     He  went  out  from  Plpnouth  with 
about  Seventy  Men  from  England ;  they  iail'd  to 
New-Tvrk,  and  in  their  Paffage  they  feiz'd  a F,y;7c^^ 
Veflel,   and  that  Veflel  was  condemn'd  in  a  due 
manner,  and  that  was  purfuant  to   their  Com- 
m.iffiion. 

When   they  came  to   New-Tork,    there    were 
other  Things  in  Contemplation  ;  then  he  made 


a  Proclamation,  to  give   Notice,    that  if  any 
would  come  aboard  him,  he  propos'd  Terms  for 
Parrot.    He  does  not  fay  fo  of  us.    My  Lord,    their  Encouragement,  That  they  Ihould  be  Sha- 
rers 


328       166,  The  TrialofCapt.  WillkmKidd,£^r.     1 3  W.  lit 


rers  in  all  they  could  acquire  ;  he  himfelf  would 
have  Forty  Shares,  becaufe  the  Ship,  Arms,  Am- 
munition, and  Prcvifions  were  his,  and  the  reft 
ftiould  be  divided  proportionably  to  thofe  that 
(hould  be  aboard  him.  And  whereas  they  went 
out  with  feventy  Men,  there  their  Number  was 
encreas'd  to  155,  for  with  that  Number  he  (liil'd 
from  New-Tork. 

Gentlemen,  the  Witncfles  tell  you  whither 
they  went  afterwards  ;  I  will  not  mention  all  the 
particular  Places,  but  only  fuch  where  any  Thing 
remarkable  was  done.  They  fay,  they  came  to 
a  Place  call'd  Bahs-Kty,  and  there,  it  feems, 
they  had  an  Intention  to  obferve  a  Fleet  call'd 
The  Mocca  Fleet  :  There  they  flay  VI  about  Three 
Weeks,  and  in  that  Time  Capt.  Kidd  fent  his 
Boat  three  times  to  Moan,  where  this  Fleet  was: 
The  two  firfl:  times  they  brought  no  certain  Ac- 
count 5  but  the  laft  Boat  that  was  leat  brought 
Intelligence,  that  there  were  fourteen  or  fifteen 
Ships  lay  in  the  River  or  Harbour  there,  and 
were  ready  to  fail  ;  and,  that  they  had  Dutch 
Colours,  EngH(l)  Colours,  and  Muorifi  Colours. 
And  Capt.  Kidd  faid  then.  He  expeded  to  make 
a  confiderable  Advantage  of  them.  And  after 
this  Advertifement,  he  fent  fome  Men  to  the 
high  Lands,  to  obferve  the  Motion  of  thisFket, 
■who,  after  fome  Time,  gave  Notice  thit  the 
Fleet  was  coming,  and  then  he  went  out  with 
his  Velfel ;  and,  as  they  tell  you,  he  went  into 
this  Fleet,  and  difcharg'd  fome  Guns  at  them  ; 
but,  they  having  a  Convoy,  he  found  he  was  not 
a  Match  for  them,  and  that  it  would  be  in  vain 
to  attempt  any  thing  further  on  fo  great  a  Dif- 
advantage  ,•  and  fo  that  Defign  was  fruftrated. 
But  it  niuft  be  obferv'd,  that  thefc  Ships  were  all 
Englijl),  Dutch,  and  Muorifl),  and  none  of  them 
Fremh  ;  which  fhews  Cap.  Kidd's  Inclination  to 
take  fuch  Ships,  for  which  he  had  no  Authority 
by  any  Commiflion. 

But  they  tell  you,  after  this,  when  he  hnd  met 
•with  this  Difappointment,  then  he  fail'd  to- 
wards the  Coflfl  of  Cana-wav,  and  there  they  met 
with  the  firftMjflrT/Z'Ship,  that  he  is  now  c^iarg'd 
with  ;  and  this  Ship  they  feiz'd,  and  toolt  one 
Parker,  who  was  the  Captain  :  They  feiz'd  him, 
and  alfo  a  Portuguefe,  whom  they  made  ufe  of  as 
an  Interpreter  ;  and  fome  of  the  Men,  whom 
they  treated  in  a  barbarous  manner.  They  tell 
you,  that  there  happening  to  be  an  Englijh 
Fadory  near  that  Place,  they  of  that  Factory 
underftanding  that  this  Parker  and  the  Portuguefe 
were  on  board  the  Ship,  they  fent  to  demand 
them,  and  Capt.  Kidd  deny'd  them,  and  faid. 
There  were  no  fuch  Men  on  board,  and  yet 
he  had  hid  them  under  the  Deck.  You  are  alfo 
told  by  the  Witned'es  what  they  found  and  feiz'd 
on  board  this  Ship,  viz..  Pepper,  Cottee,  Myrrh, 
and  fome  Gold.  They  have  told  you,  the 
Gold  was  fliar'd  amongft  them,  and  in  Specie, 
as  I  remember ;  every  Mefs  had  two  Pieces, 
and  the  reft  of  the  Goods  were  divided  amongft 
them  in  proportion,  according  to  their  Origi- 
nal Agreement,  or  they  had  their  Shares  of  the 
Money  for  which  they  were  f -Id-  This  was 
the  firft  Ship  that  he  ftands  charg'd  with  the 
piratical  taking  of;  and  this  Ship  was  a  Moorifi 
Ship,  and  did  belong  to  the  Natives  of  that 
Place. 

And  then  it  appears  they  went  to  the  Coafl 
«£  Malalar,  and  there  they  took  tlje  other  §hip 


that  he  is  charg'd  with  by  the  other  Indictment; 
the  firft  was  taken  in  September,  and  tiiis  in  No- 
vember. There  was  on  board  that  Ship  two 
Horfes,  and  fevcral  Bales  of  Cotton,  and  fome 
other  Goods;  and  this  alio  belong 'd  to  theMor.f, 
and  one  Skipper  Mitchell,  a  Dutchman,  was  Cap- 
tain of  her.  When  they  had  taken  this  Ship, 
they  went  to  Aladagafiur,  and  there,  it  is  told 
you,  they  funk  this  Veflel  :  And  they  having 
feveral  other  Goods  that  they  had  talien  out  of 
another  Velfel,  the  Goods  were  fold,  and  divided 
between  the  Captain  and  the  reft  of  the  Men, 
according  to  their  feveral  Proportions.  And  it 
is  prov'd  to  you,  that  every  one  of  thefe  I'ri  lo- 
ners had  fome  Share  of  the  Produft  of  thofe 
Goods.  And  now,  to  fliew  what  Captain  Kidd 
was,  and  that  he  was  a  Favourer  of  thofe  he 
ought  to  have  oppos'd,  there  was  another  Pirate 
there,  one  Ca.\it.  Culliford,  who  had  a  Vcfl'el  that 
he  us'd  to  the  fame  Purpofe,  call'd  The  Great  Ma- 
homet ;  and  he  having  heard  of  Kida's  Commif- 
fion,  had  a  Jealoufie  that  Capt.  Kidd  had  a  De- 
lign  to  take  him  and  his  Company  ;  but  he  told 
them,  he  had  no  fuch  Defipn  ;  he  was  fo  fir  from 
that,  that  he  allurd  them,  nay,  fwore  he  would 
be  true  to  them  :  And  there  were  great  Appea- 
rances of  Friendfhip  between  Capt.  Kidd  and 
Capt.  Culliford;  they  made  mutual  Vifits  to  each 
other  :  And  Capt.  Kidd  did  accommodate  Culli- 
ford with  fome  Guns,  and  gave  him  lib.-rty  to 
take  any  Thing  he  had  ;  and  Capt.  Culliford  like- 
wife  prefented  him  with  C/w?^ Silks.  Now  this 
alfo  is  given  in  Evidence,  to  fhew  that  Capt.  KiJd 
had  a  Piratical  Defign  in  all  this,  and  that  he 
did  afllft  thofe  that  were  engag'd  in  the  like 
Defign  with  him,  inftcad  of  endeavouring  to  fup- 
prefs  them. 

Now,    Gentlemen,    the  firft  Witnefs,    Robert 
Eradinham,  has  declar'd  all  this  to  you  ;  and  like- 
wife  Jofeph  Pahner  has  fpoken  to  the  fame  Pur- 
pofe, tho'  fomething  more  than    the  other  ;  and 
he  tells  you  how  they  went  afhore  on  one  of  the 
Afii/rtf^vrlflands,  and  how  they  burnt  fome  Houfes, 
and  did  other  very  barbarous  Things;    but  that 
concerns  not  tliis  Matter  for  which  they  are  now 
indiiScd.     He  tells  you  alfo,  That  when  they  took 
one  of  thefeShips,  whereof  Capt. /'rtj-^w  was  Com- 
mander, they  took  two  of  the  Men  on  board  that 
Ship,  and  hoiftcd  them  up,  and  us'd  them  fevere- 
ly,    which    they  did  to  caufe  them    to  difcovcr 
what  Things  of  Value  they  had  on  board  ;  but 
it  feems  they  had   nothing  of  any  confiderable 
Worth  on  board  :  However,    this    fhevvS    that 
Capt.  Kidd  had  a  Defign  to  aft  Piratically.     The 
Witnefs  gives  you  an  Account  of  all  the  Tranf- 
aftions  in  taking  the  two  Ships,  and  difpofingof 
the  Goods,  and  dividing  of  the  Money :    Indeed 
he  fays,    when  the  Diftribution    was  made,   he 
was  not  in  the  Cabin,  but  tells  you,  he  heard  the 
Lift  call'd  over,  and  all  the  other  Prifoners  feve- 
rally  went  in,   and  brought  out  their  Shares  in 
their  Hats,  or  otherwife,  and  did  not  hear  any 
one  complain  that  he  had  not  his  Share. 

Gentlemen,  there  are  three  Perfons  that  were 
Servants,  that  is,  Robert  Lamley,  he  was  Ser- 
vant to  Owens  the  Cook  ;  IVilliam  Jenkins,  he 
was  Servant  to  the  Mate  ;  and  Richard  Bavlicorn, 
who  was  Servant  to  Captain  Kidd :  Now,  tho' 
thefe  might  have  their  Shares  deliver'd  them,  yet 
it  is  to  be  prefum'd  that  they  were  to  be  ac- 
countable to  their  Mafters  :    And  they   being 

Servants, 
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Servants,!  fuppofe  you  will  think  fit  to  diflinguifli 
them  from  the  reft. 

Gentlemen,  this  is  the  Sum  of  the  Evidence 
given  for  the  King  ;  and,  indeed,  this  feems  to 
be  as  ftrong  an  Evidence  againft  the  Prifoners 
at  the  Bar  as  can  be  :  They  did  endeavonr  to  take 
the  Mmp.  Fleer,  but  they  were  too  ftrong  for 
them.  And  they  could  have  no  Sufpicion  that 
they  vere  Fyifich,  for  they  had  Englifl),  Dutch-, 
and  ALorifl;  Colours  ;  fo  tliat  Cape.  Kidd  could 
have  no  Pretence  from  his  Commifiion  to  look 
after  thefe  Ships  :  There  were  no  Fyeucli  among 
them,  and  yet  there  he  lay  three  Weeks  waiting 
for  them  ;    but  they  did  adually  take  thefe  two 
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his  Mafter,  but  ic  muft  be  in  Things  lawful  and 
honeft;  if  they  did  any  Thing  elfe,  you  who 
have  heard  the  Evidence  will  confider  of  their 
Guilt,  and  whether  their  Cafes  dirfer  from  the 
reft:  But  there  is  fome  probability  that  their 
Shares  might  be  accounted  for  to  their  reipeCtive 
Miifters. 

Now,  as  to  the  reft,  there  are  fome  of  them 
that  do  pretend  they  did  furrender  themfelves  ;  ■ 
one  of  them,  to  Mr  Riches,  a  Juftice  of  Pence  in 
Stm-ey ;  others,  to  Colonel  Bafs,  that  was  a  Com- 
mander in  Eafi-'yerfey ;  and  it  does  appear  that 
they  did  furrender  chemfelves  accordingly.  Buc 
that  does  not  come  under  your  Confideration 


themfelves.     Herj  is  all  the  Evidence  that  can 
b  ■  civen  of  Piracy. 

Nou  Capt  Kidd,  when  he  comes  to  make  his 
De'ence,  tells  you,  He  had  a  Commiffion,  and  it 
v-a'-  produced  (  ;.nd  that  is  no  more  than  what 
is  c'-'mn.on  in  Time  of  War)  wliereby  he  is  au- 
x'nonz  d  to  take  the  Ships  and  Goods  of  any  of 
th    Subjects  of  the  Frtuch  King,  but  it  is  penn'd 


V.  ita  srca 


Ships  mention'd  in  the  Indiftmcnts,  and  difpos'd     you  are  to  confider  only  whether  they  are  Guilty 
of  the  Goods,   and  fliared   the  Product  among     of  the  Facts  they  ftand  charged  with,  or  no.     As 

to ',\  hat  Effea:  their  furrendring  themfelves  may 
have  with  his  Majcfty,  muft  be  left  to  the  King's 
Pvoyal  Pleafure,  but  we  are  to  coniider  the  Evi- 
dence. Now  they  generally  fay,  They  did  obey 
the  Captain,  and,  that  they  underftood  he  had 
the  King's  Commiffion.  Truly,  fo  far  as  he 
purfued  the  King's  Com.milaon,  they  were  to 
obey  him;  but  when  he  acts  contrary  to  the 
King^s  Commiffion,  in  Afts  of  Piracy  upon  the 
Ships,  Goods,  and  Eftefts  of  the  King  s  Friends, 
and  thofe  in  Amity  with  the  Crown  of  Ei/ghiud, 
they  (hould  have  been  fo  far  from  obeying  and 
affifting  him,  that  they  fliould  have  obftrufl-ed 
him,  and  feiz'd  him,  that  he  might  have  been 
brought  to  Juftice,  and  that  would  have  been  a 
greater  Vindication  of  their  Innccencies.  But, 
as  the  Matter  now  appears,  I  do  not  fee  that 
any  thing  diey  have  laid  tends  to  their  Defence, 
and  therefore  I  muft  leave  it  to  your  Confidera- 
ti^;n. 

Indeed,  there  are  fome  Witnefles  appear  for 
Capt.  Kidd.  Colonel  Htwf'in  gives  you  this  Ac- 
counc  of  Capt.  Kidd,  That  he  was  under  his 
Command  in  the  beginning  of  the  War,  and, 
that  he  fought,  and  behav'd  himfelf  very  well, 
and  was  ferviceable  in  the  Weft-Indies;  and  he 
fx\  s,  he  difcours'd  him  about  his  going  out  oa 
the  Expedition  he  w  as  fent ;  and,  that  Kidd  faid 
he  had  no  Inclination  to  go.  And  Mr  Cowper^ 
lilcewill'  tells  you.  That  about  Ten  or  Twelve 
Years  ago  he  knew  him,  and,  that  he  fought 
the  F,e:ich,  and  behav'd  himfelf  very  well  at 
that  Time  ;  and,  that  feveral  of  his  Men 
ran  away  with  his  Ship  when  he  was  at  An- 
tegon. 

Then  there  is  Gabriel  Lofe,  he  has  produced  a 
Witnefs  for  himfelf,  one  Davis;  and  Drr-./i  tells 


Caution  ;  he  is  to  take  none  but  the 
GordJ  a;  d  Ships  of  the  Fieuch  King,  or  his  Sub- 
j:  cts ;  and  he  is  to  keep  an  exact  Account  of  all 
that  he  takes,  and  to  procure  them  to  be  condem- 
ned in  the  Admiralty.     Now,  if  he  had  purfued 
this  Commiffion,    and   gone  no  further,    it  had 
been  well,  he  had  done  juftly,  and  anfwer'd  the 
End  on  which  he  wfts  fent  out.     And  it  does  ap- 
pear, that  the  firft  Veflel  that  he  rook  in  hisPaf- 
fage  to  ATf  II!  Tork  was  net  thus  cor.demn'd  :    But 
afterwards  I  do  not  find  that  he  had  any  Regard 
to  his  Commiffion,    but  waited   for  that   great 
Mcca  Fleet   a  conliderable  time,    I  think  about 
three  Weeks  ;  and  being  difippointed  there,  he 
afterwards  did  take  thefe   two  Ships  mentioned 
in  the  Indictment  ;  and  it  does  not  appear  that 
they  were  Feach  Ships,  neither   were  tliere  any 
Fraxh  Paifes  on  board.     One    of    the  Witnelfcs 
in.deed  fiys,  He  heard  of  French  Paftes;   but  nei- 
ther he,  or  any  other  Perfon  that  has  been  pro- 
duced,   has  feen  one   of  them.     Now  I   do  not 
obferve  that  his  Commiffion  does  any  manner  of 
way  tend  to  excufe   the  Captain  in  taking  both, 
or  either  of  thefe  Ships.     One  of  them  was  un- 
der an  Eiighp  Commander,    which    was  Parker, 
the  other   under  a   Dntch-ma]i ;    there  were   no 
French-7neH  aboard,  only  Leroy,   who  was  made  a 
kind  of  a  mock-Captain  by  Kidd,   to  ferve  a  pre- 
fent  Turn.     But  what  Capt.  Kidd  has  faid  from 
his  Commiffion,  is  fo  far  from  jullifying  him, that 
it  feem.s  rather  an  Aggravation   of-  his  Crime  : 
For  he  that  will  go  out  with  the  King's  Com- 
miffion on  a  juft  and  laudable  Defign  to  take  the 
Ships    and  Effedis   of  the  French  King  in  War, 
and  alfo  to  deftroy  Pirates  (which  were  the  prin- 
cipal Ends  of  his  being  fitted  out  to  Sea)  and  in- 
ftead  thereof  will  turn  Pirate  himfelf,  make  ufe 
of  the  Force,  with  which  he  was  entnfted,  for  the 
promoting  his  Piratical  Purpofes,  and   for  the 
felonious    taking  the  Ships  and  Goods  of  thofe 
that  were  in  Amity  with  the  King  of  England, 
appears   to   be  guiicy   of  a  manifeft  Breach  and 
Violation  of  his  Truft,    attended. with  very  ag- 
gravating Circumftances. 


Now,  for  thofe  Three  that  were  Servants,  I 
inuft  leave  it  to  you,  whether  they  did  ad  other- 
>vife  than  they  might  do,      '  " 
Vo  L.  V. 


you.  He 'was  a  Prifoner  in  New-York,   by  Order 
from  my  Lord  Eellamom ;  and  at  firft  they  were 
fome  Days  there   before  they  were  taken  into 
Cuftody  ;  and  there  was  fo   little  Apprehenlion 
of  his  being    a    dangerous  Man,   that   he   had 
fome  Favour  allow'd  him,  and  had  a  great  deal 
of  Liberty.     This  is  that  he  ftys.     I  find    not 
that  any   of  the   reft  have  produced  any  Evi- 
dence, only  they  fay  they  were  under  the  Com- 
mander, and  were  to  obferve  him  ;    but  if  that 
would  excufe  them,  then  all   Pirates  w^ould  be 
excus'd.     Now,  as  to  Capt.  Kidd,  it  feems  he 
has  wofully  tranfgrefs'd  the  Buunefs  of  his  Com- 
miffion, and  afted  contrary  to  the  End  and  De- 
fign  of  his  being  fent  our,  in  the  piratical   ta- 
king the  Ships  and  Goods  mention'd  in  the  In- 
dictments, in  which  the  other  Prifoners  at  the 
A  Servant  is  to  obey     Bar  have  joyn'd  v  ith  him  ;  and  they  were  fo  far 
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from  being  the  Ship  and  Goods  of  the  French 
King,  or  his  Subjeds,  or  Pirates,  that  they  were 
the  Ships  and  Goods  of  Perfons  of  other  Na- 
tions in  Amity  with  the  King  of  England.  Now 
if  you  believe  thefe  Witnefles,  that  Capt.  Kidd 
has  taken  thefe  Ships  in  a  piratical  manner,  and, 
that  the  other  Perfons  aflifted  him  in  it,  and 
had  their  Shares  of  the  Money  and  Goods,  which 
is  an  Evidence  of  their  confenting  to,  and  fpon- 
taneous  afting,  I  believe  you  will  think  fit  to 
find  them  Guilty  ;  but  I  leave  it  to  you.  And 
as  to  thefe  three  Perfons  that  were  Servants,  I 

muft   leave  their  Cafe  to  your  Confideration,  u  t?  n  -r         .    •         „' .  .it,  . 

whether  you  will  think  fit  to  diftinguifh  them     X  ^  ^/"^°"^!:^  being  call  d  to  the  Bar,  and 
from  the  reft,  or  not.  J-,  ^^e  J«ry  call  d  and  Capt  A.^^  challenging 

thole  that  had  Iry  d  him  lor  the  Murther  5  the 
Then  an  Officer  wasfworn  to  keep  the  ^ury.  Twelve  that  were  fworn  are  as  followeth,  viz,. 


The  Trial  of  William  K^Jd.,  and  die 
other  Nine  Perfons,  upon  Two 
more  Indid:mencs  of  Piracy  : 

One  committed  on  a  MoorifJ}  Slilp,  four 
Leagues  from  C^IIicut  j  the  other,  on  a 
Fortuguefe  Ship,  twelve  Leagues  from 
CaUicut. 


And  after  about  half  an  Hour  the  'jury  return  d^ 
and  brought  in  their  VerdiB. 

Cl.ofArr.  Gentlemen,  anfwer  to  your  Names: 
William  Smith, 

William  Smith.    Here,  Cf'c. 

CI.  ofArr.  Gentlemen,  are  you  all  agreed  of 
your  Verdid  ? 

Omnes.    Yes, 

CI.  of  Arr.   Who  fhall  fay  for  you  ? 

Omnes.  Foreman. 

Cl.ofArr.  William  Kidd,  holdup  thy  Hand  : 
(which  he  did)  Look  upon  thePrifoner:  How  fay 
you  ?  Is  he  Guilty  of  the  Piracy  and  Robbery 
whereof  he  ftands  indifted  by  the  firft  Indidment, 
or  not  Guilty  ? 

Foreman.    Guilty. 

CI.  oj  Arr.  Is  Nicholas,  ChwchiU  Guilty,  or  not 
Guilty  ?  ^ 

Foreman.    Guilty. 

C/.  of  Arr.  Is  james  Howe  Guilty,  or  not 
Guilty  i 

Foreman.    Guilty. 

Cl.ofArr.  Is  Robert  Lamley  Guilty,  or  not 
Guilty  ? 

Foreman.    Not  Guilty. 

CI  of  Arr.    Is  William  Jenkins   Guilty,  or  not 

Guilty  ? 

Not  Guilty. 
Is    Gabriel  Loffe    Guilty,  or  not 


Jury. 


Foreman. 

Cl  of  Arr' 
Guilty  ? 

Foreman. 

Cl.  of  Arr. 
Guilty  .? 

Foreman- 

Cl.  of  Arr. 
Guilty  ? 

Foreman. 


Guilty. 
Is    Hugh  Parrot    Guilty,    or  not 

Guilty. 
Is  Richard  Barlicorn  Guilty,  or  not 


^.„,, Not  Guilty. 

Cl.  of  Arr.    Is    Abel   Owens  Guilty,   or    not 

Guilty  ? 

Foreman.    Guilty. 

Cl.  of  Arr.    Is  Darby  MuBins   Guilty,  or  not 

Cuilty  ? 

Foreman.    Guilty. 

Jn  like  manner  Kidd,  and  Six  more,  were 
found  Guilty  on  the  other  Indi^mtnt,  and 
the  'Time  Servants  Acquitted. 


Jof  Watfon, 
jof  ViUers, 
Geo.  Afhby, 
Ed.  Fen-wick, 
Gilbert  Eafh 
"Tho.  Humfrevily 


Tho.  Plaifted, 
Sam.  Ruwn, 
Alarm.  Bladder, 
Jo.  Scot, 
fv.  Reynolds, 
Rich.  Drew. 


Cl.  of  Arr.    Cryer,  count  thefe  :    Jo.  Watfon. 

Cryer.  One,  &c.  Twelve  Good  Men  and  I'rue, 
ftand  together  and  hear  your  Evidence. 

Mr  J.  Turton.  With  what  will  you  prcceed  oa 
now  ? 

Cl.  of  Arr.  With  the  two  other  Ships. 

"Then  the  ufual  Proclamation  for  Information 
was  made,  and  the  Prifmers  being  Lid  to 
hold  up  their  Hands,  the  Cl.  of  Arr.  chargd 
the  Jury  vith  them  thm. 

Cl.  of  Arr.  You  of  the  Jury,  look  upon  the 
Prifoners,  and  hearken  to  their  Caufe.  They 
ftand  indifted  by  the  Names  of  William  Kidd, 
late  of  London,  Mariner,  &c.  (  as  before  in  the 
Indidment.)  Upon  this  Indidment  they  have 
been  arraign'd,  and  thereunto  have  feverally 
pleaded  Not  Guilty,  and  for  their  Trial  hava 
put  themfelves  on  God  and  their  Country, 
which  Country  you  are.  Your  Charge  is,  to 
enquire  whether  they  be  Guilty  of  the  Piracy 
and  Robbery  whereof  they  ftand  indided,  or  not 
Guilty,  ^c. 

Churchill.  I  plead  Guilty,  my  Lord,  I  fubmk 
my  felf  to  the  King's  Proclamation. 

Gl.  of  Arr.  James  Howe,  do  you  ftand  to  you» 
Plea? 

Howe.  Guilty,  my  Lord,  I  fubrait  to  His  Ma- 
jefty's  gracious  Proclamation. 

Cl.  of  Arr.     Robert  Lamley,  what  do  you  fay  ? 

Lamley.    Not  Guilty. 

Mr  J.  Turton.  You  may  enter  their  retraining 
their  Pleas  in  Court. 

Cl.  of  Arr.  William  Jenkins,  what  fay  you  i  D« 
you  ftand  to  your  Plea  ? 

Jenkins.    Not  Guilty. 

Cl.  of  Arr.    Gabriel  Ltffe,  what  fay  you  ? 

Loffe.    Not  Guilty, 

Cl.  of  Arr.    Hugh  Parroty  what  fay  you  ? 

Parrot.    Not  Guilty. 

Cl.  of  Arr.    Richard  Barlicorn,  what  fay  you  ? 

Barlicorn.   Not  Guilty. 

Ci(fArr.  ^ie/ Owfwf,  what  fay  you  ? 

Owent^ 
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Owens.  Guilty.  I  came  in  upon  the  King's 
Proclamation. 

Mr  Knapp.  The  Jury  is  not  to  be  charged 
with  them  three  then. 

CI.  ofArf.  Here  is  a  fecond  IndiLtmenr  againfl 
them,  therein  they  ftand  Indicted  by  the  Name 
ot  IViUiam  Kidd,  late  ot  London,  Mariner,  Uc. 
(as  in  the  former  Charge.)  What  mufi  I  fay 
now  ? 

Mr  J.  Turton.  Ask  them  three,  W^hether  they 
ftand  to  their  Plea  to  this  Indictment,  or  retract 
it. 

Cl  ofJrr.  Nicholas  Cburckill,  Do  you  confefs 
this  Indictment  ? 

Churchill.  Yes,  my  Lord. 

Cl.  of  An.  James  Howe,  What  fay  you  ? 

Howe.  Guilty  of  that,  and  all  the  other. 

Cl.oj  A,r.  Abel  Owens.,  What  do  you  fay  ? 

Owens.  Guilty  of  that,    and  all  the  other. 

Cl.  oj  A;-.  Set  them  three  by.  Gentlemen  of 
the  Jury,  Here  is  IViPamn  Kidd,  Rcbevt  Lamley, 
7'f^iliiam  Jenkins,  Gabriel  Loffe,  Hugh  Parrot,  Ri- 
chard Barlicirn,  ana  Darby  Mullins ;  ha\e  been  In- 
diaed  upon  two  feveral  Indictments  that  have 
been  read  ;  and  for  Trial  have  put  themfehes 
on  God  and  their  Country,  w  hich  Country  you 
are. 

Mr  Knapp.  My  Lord,  and  Gentlemen  of  the 
Jury,  Thel'e  are  two  feveral  Indiaments  of  Pira- 
cy, againfl  JVilliam  Kidd,  and  the  lix  other  Pri- 
foners  at  the  Bar.  The  firft  fets  forth,  That  thefe 
Prifoners,  the  28th  of  DtceTnber,  in  the  eighth 
Year  of  his  Majefly's  Reign,  about  four  Lengues 
from  Callicut,  did  Piratically  enter  a  certain  Ship, 
called  a  Aluorifi  Ship  ;  and  that  they  took  her, 
with  the  Apparel  and  Tackle,  and  took  out  of 
her  feveral  Goods  that  have  been  read  to  you  ia 
this  Indiftment.  To  this  Indidraent  they  have 
pleaded,  Not  Guilty.  If  we  prove  them  Guilty, 
you  mufl:  find  them  fo.  The  other  Indittment 
lets  forth.  That  on  the  9th  of  January,  &>,. 
they  took  another  Ship,  a  Portuguefe  Ship ;  and 
to  this  alfo  they  have  pleaded.  Not  Guilty. 
If  we  prove  them  Guilty,  you  muft  find  accord- 
ingly. Call  Robert  Bradinhajn,  and  Jofeph  Palm- 
er,  (who  appeared,   and  were  Sworn.) 

Mr  Soil.  Gen-  My  Lord,  and  Gentlemen  of  the 
Jut}",  I  am  Council  for  the  King  againfl  the  Pri- 
foners at  the  Bar.  They  ftand  Indifced  for  feve- 
ral Piracies  commited  on  two  Ships,  and  our  E- 
vidence  againft  them  will  be  to  this  Purpofe  : 
Capt.  Kidd  had  two  Commiflions,  one  was  to 
take  Pirates,  the  other  was  to  take  FrenchShips. 
JVilliam  Kidd,  in  his  Ship  'The  Adventure  Galley, 
went  out  of  England  in  the  \  ear  i6g6.  He  after- 
wards  went  to  New-Twk,  and  there  he  increafed 
the  Number  of  his  Men.  And  from  thence  went 
away  with  a  Refolution  to  commit  the  Piracies, 
fome  of  which  he  has  been  convifted  of  already 
Then  he  went  to  Bahs-Key,  and  laid  in  wait  to 
intercept  the  Mecca  Fleet ;  but  was  difappointed 
of  that,  they  being  well  guarded.  He  went  af- 
terwards to  other  Places,  and  took  two  Ships  ; 
which  were  not  the  Ships  here  mentioned.  After 
that,  he  feized  a  Ship,  called  a  Afuoufp  Ship,  ten 
Leagues  from  Callicut,  and  there  feizes  one  of  the 
Ships  for  which  he  is  now  Indifted,  a  Moorifi 
Ship,  and  takes  out  of  her  Sugar-candy,  and  o- 
ther  Goods,  to  the  Value  of  about  five  and 
and  twenty  Pounds.  In  January  following,  he 
meets  another  Ship,  aad  feizes  her  too,  and  takes 
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out  of  her  to  the  Value  of  fixty  Pounds.  Thefe 
Goods  he  difpofes  of,  and  divides  the  Proceed 
of  it  between  himfelf  and  the  Crew  of  the  Ship. 
And  this  is  the  Piracy  for  xUiich  he  is  now  In- 
dicted. The  Matter  you  are  to  inquire  into,  is, 
Whether  they  be  Guilty  of  Piracy  on  thefe  two 
Ships,  or  no.  We  will  call  our  V\  itnefles,  and, 
if  we  prove  them  Guilty,  I  doubt  not  but  you 
will  do  right  to  your  Country  and  them.  Mr 
Eradinham,  Thel'e  Gentlemen  ha\e  not  been  up- 
on the  Jury  before,  therefore  you  mufl  gi\e  an 
Account  ot  the  whole  Matter  from  the  begin- 
ning, from  your  going  out  of  P/ymmth. 

Bradinham.  In  the  Year  16^6,  the  beginning 
of  May,  ^^■e  went  from  Plymcmh  to  New-YcrL 

Mr  SoU.  Gen,  What  Ship  did  you  go  in  ? 

Bradinham.  The  Adventure- Galhy  And  by  the 
way  he  took  a  French  Ship,  which  he  condemned 
when  he  cair.e  to  New-Tork.  At  NewTcrk  he  put 
up  his  Articles,  to  gee  Men  aboard  his  Ship,  and 
they  were  to  have  a  Share  of  what  was  taken. 
About  the  fixth  o{ September  we  f.uled. 

Mr  J.  Gould.  What  Number  of  Men  had  you 
when  \oU  went  from  England  ? 

Bradinham.  About  feventy  Men. 

Mr  J.  Guuld.  How  many  had  you  when  you 
went  from  New-York? 

Bradinham.  About  an  hundred  and  fift}'.  The 
fixth  of  September  we  ftiled  from  Nw-llrk,  and 
went  to  Maderas,  then  to  Brnavis,  then  to  St. 
J  auger,  then  to  Madagafar,  then  to  Joanna,  then 
to  Mahala,  then  to  Joanna  again,  then  to  Aleta 
in  the  Red-Sea,  and  then  to  Bahs-Key. 

Mr  Sell.  Gen.  Wh.at  did  you  do  there  ? 

Bradinham.  He  lay  there  about  a  Fortnight  or 
three  Weeks,  to  wait  for  the  Alxca  Fleet,  and 
fent  out  his  Boat  three  times  to  make  Difcovery; 
tlie  two  firfl  times  they  made  no  Difcovery,  but 
the  third  time  they  brought  Information  that 
they  were  ready  to  fail. 

Mr  B.  Hatfell.  What  was  the  Mveca  Fleet  ? 

Bradiiiham.  They  were  Moorifl)  Ships. 

Mr  B,  Hatfell.  To  vvhat  end  did  he  vait  for 
them  ? 

Bradinham.  He  faid  he  would  make  a  Voyage 
out  of  them. 

Mr  Soil.  Gen.  What  happened  on  that  ? 

Bradinham.  He  ordered  fome  Men  to  look  out 
for  them  on  the  High  Lands  j  and  w  hen  they  faw 
them  coming  they  were  to  give  Notice,  and  he 
was  to  fetch  them  off  in  the  Boat.  This  Fleet 
came,  and  he  fell  in  with  them,  and  fired  at  them ; 
but  they  being  under  Convoy,  he  w  as  forced  to 
quit  them.  And  then  going  to  Carrawar,  he  met 
with  one  Parker  s  Ship  ;  he  took  this  Parkers 
Ship,  and  took  him  for  a  Pilot,  and  the  Porttigutfs 
for  a  Linguiiler. 

Mr  Soil.  Gen.  How  did  he  ufe  the  Men  there  ? 

Bradinham.  Two  of  them  were  brought  on 
board  The  Adventure  Galley,  and  they  were  hoifted 
up,   and  drubb'd  with  a  naked  Cutlafs. 

Mr  SoU.  Gen.  Why  did  he  do  that  ? 

Bradinhajn.  That  they  might  make  Difcovery 
of  their  Riches. 

Mr  Soil.  Gen.  What  did  they  take  out  of  that 
Ship  ? 

Bradinham.  Some  Coftec,  Pepper,    &c. 

Mr  Soil.  Gen.  What  did  he  do  with  the  two 
Men  ? 

Bradinham.  He  carried  them  with  him  to  Gir-, 

rawar  I   and  when  he  cime  there,  they  were  dc- 
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manded  by  the  Eaglip.)  Faftory  there,  and  he  de- 
nied them  and  laid,  he  had  no  fuch  Men  aboard 

Mr  Sull.  Gen.  Where  had  he  put  them  ? 

Bradiubant,  He  confined  them  aboard  in  the 
Hold. 

Mr  Sell  Gen.  Where  did  he  go  then  ? 

Bradinham.  He  put  to  Sea,  and  the  next  Day 
he  met  wich  a  Portitgtiefe  Man  of  War,  and 
fought  her. 

Kidd.  He  tells  nothing  but  meer  Lies. 

Eradinham.  Then  he  went  to  the  Malabar  I- 
flands,  and  watered  and  wooded,  and  caufed 
his  Men  to  burn  fcveral  Houfes,  and  plunder 
feveral  Boats,    and  afterwards  burnt  then. 

Mr  J.  'Tiirton.  Did  you  fee  them  burnt  > 

Bradinham.  I  was  not  afhore,  but  I  faw  the 
Smoke. 

Kidd.  It  is  a  fine  Trade,  that  you  muft  take 
away  fo  many  of  the  King's  Subjefts  Lives,  and     he  took  out  of  her  ibme  Opium,  fome  Eafl-India 


CI  of  Art.  Had  Richard  Barlicorn  any  Sliare  ? 

Bradinham.  Yes. 

Cl.  oj  Ayr.  Had  Darby  Mullim  any  Share  > 

Bradinham.  Yes. 

Mr  Sull  Gen.  What  was  done  afterwards? 

Bradinhain.   After  they  had  done  thefe  things 

ey  burnt  the  Ketch. 

Knapp.  What  did  they  do  then  ? 

Bradinham.  The  Moors  were  driven  afliore  by 
the  Ship's  Crew. 

Kidd.  How  did  you  know  they  were  Aloors  ? 

Eradinl)atn.  By  Inlormation  ot  the  Ship's  Crew, 

Kidd.  He  was  not  within  five  Leagues  of  the 
Place. 

Knapp.  What  did  you  meet  wich  afterwards  ? 

Bradinham.  A  Portuguefe  Ship.  Some  time  in 
Jamiary,  169^,  we  met  with  a  Pvrtugueje  Ship 
on  the  Coaft  of  Malabar,  and  he  took  her  j    and 


know  nothing  at  all  of  the  Matter, 

Mr  Sull.  Gen.  What  did  you  do  with  that  Ship  ? 

Bradinhain.  He  took  her,  and  difpofed  of  the 
Goods,  and  carried  her  to  Madagafcar. 

Mr  Soil.  Gen.  What  did  he  do  after  that  ? 

Bradinham.  We  went  to  the  Malabar  Iflands 
fome  time  in  December,  and  he  took  a  Moorif) 
Ketch. 

Kidd.  How  came  you  to  keep  this  Accountj 
when  for  five  or  fix  Months  together  you  were 
under  Deck  ? 

Mr  Soil.  Gen.  Go  on,  Mr  Bradinham,  and  give 
an  Account  of  your  further  Proceedings. 

Kidd.  I  hope  the  King's  Council  will  not 
put  him  in  the  way.  It  is  hard  that  a  couple 
of  Rafcals  fhould  take  away  the  King's  Sub- 
jects Lives.  They  are  a  couple  of  Rogues  and 
Rafcals. 

Bradinham.  This  Ketch  was  taken  by  the 
Ships  Crew,  about  Dece^nber^  i<5p7.  and  one  of 
the  Boat's  Crew  was  wounded  at  the  taking  of 
this  Ketch. 

Mr  Soil.  Gen.  What  was  there  In  this  Ship  ? 

Bradinham.  Some  Tubs  of  Sugar-Candy,  To- 
bacco, &c. 

Mr  Soil.  Gen.  What  did  he  do  with  thefe 
Goods  ? 

Bradinhatn.  They  were  carried  aboard,  and 
fliared  into  Meffes,  two  Tubs  and  a  half  of 
Sugar  Candy  to  a  Mefs. 

Mr  Soli.  Gen.  Had  the  Prifoners  at  the  Bar  any 
Shares  ? 

Bradindatn.  Yes;  and  then  he  fet  the  Ship  on 
fire. 

Cl.  of  Arr.  Had  Capt.  Kidd  himfelf  any  Share  ? 

Bradinham.   Yes. 

Cl.  oj  Arr.   How  much  had  he  ? 

Bradihhajn.  He  had  40  Shares. 

Mr  B.  Hatfell.  You  fhould  tell  this  Jury  how 
many  Shares  the  whole  was  divided  into. 

Bradinham.  It  was  divided  into  i6q  Shares, 
and  Capt.  Kidd  was  to  have  40  Shares,  let  them 
be  as  many  as  they  would,  and  the  refl:  were  to 
be  divided  among  the  Men. 

Q.  of  An.  Had  Robert  Lamley  any  Share? 

Bradinham.    Yes. 

CL  of  Arr.   Had  William  'Jenkins  a  Share? 

Bradinham.  les. 

Ct.  of  Arr.    Had  Gabriel  Loffe  any  Share  ? 

Tradinham.  Yes. 

Cl.  of  Arr.  Had  Hugh  Parrot  any  Share  ? 

Bradinham.  Vcs. 


Goods,  fome  Powder,  and  fixty  or  feventy  Bags 
of  Rice. 

Mr  Soil.  Gen.  My  Lord,  this  is  the  other  Ship 
for  which  they  are  Indicted.  What  was  the  Va- 
lue of  thefe  Goods  ? 

Bradinham.  There  were  fome  Eafl-India  Goods, 
Opium,  Powder  and  Rice. 

Kidd.  Did  you  fee  them  brought  aboard  ? 

Eradinham.  I  am  anfwering  the  Bencli. 

Mr  Soil.  Gen.  Were  there  any  other  Goods  ? 

Bradinham.  Yes,  there  was  Bees-wax,  and 
thirty  Jarrs  of  Butter. 

Mr  Soil.  Gen.  What  was  the  Value  of  thefe 
Goods  ? 

Bradinham.  About  four  or  five  hundred 
Pounds. 

Kidd.  It  is  a  fine  Trade  indeed,  that  he  mufl 
be  inftrufted  what  to  fay. 

Bradinham.  After  he  had  plunder'd  this  Ship, 
he  was  purfued  by  fome  Dutch  Ships  ;  feveral 
Ships  gave  him  chace,  and  he  was  forced  to 
leave  this  Ship. 

Mr  SoU.  Gen.  What  did  they  do  with  the 
Goods  ? 

Bradinhain.  He  fold  the  Opium  on  the  Ccaft, 
and  the  reft  he  kept  for  Provifion. 

Mr  Soil.  Gen.  What  became  of  the  Money  ? 

Eradinham.  Capt.  Kidd  fliared  it. 

Mr  Soil.  Gen.  Who  had  their  Shares  .•*  Give  a» 
account  of  that. 

Bradinham.  The  Prifoners  at  the  Bar. 

Cl.  of  Arr.  Had  Capt.  Kidd  any  Shares  ? 

Eradinham.  Yes. 

cl'  of  Arr.  Had  Robert  Lamley  any  Share  ? 

Eradinham.  He  had  half  a  fliare. 

Cl.  of  Arr    Had  IViUiam  Jenkins  any  Share? 

Bradinham.  He  had  half  a  fhare, 

Cl.  of  Arr.  Had  Gabriel  Loffe  any  Share  ? 

Bradinham.   He  had  half  a  Share. 

Loffe.  How  do  you  know  that  .<"  Did  you  fee 
me  bring  it  out? 

Bradinhain.  I  did  not  fee  you  take  it,  but  you 
brought  it  out,  and  acknowledged  it. 

Ktdd.  Before  you  fwore,  I  paid  them  firfi,  and 
now  you  fay  they  paid  me  firfl. 

Bradinham.  They  had  all  a  Share  as  before. 

Mr  Knapp.  Now  proceed  in  your  Voyage, 
What  did  you  do  after  this  ? 

Bradinlmn.  After  this  we  went  a  Cruizing  on 
that  Coaft,  and  we  met  with  'The  Qriedagh-Merchant, 
and  tookher :  And  afterwards,  about  fifty  League? 
from  the  Cape,  we  met  with  a  Moorifb  Velfel ; 

and 
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and  Cnpt.  Kidd  fent  his  Men  on  board  that  Vef- 
fel,  and  they  took  out  of  her  ten  Jarrs  of  Butter, 
and  a  Main-fail  ;  and  he  took  out  two  of  the  Men 
(that  he  carried  to  Madagafcar)  becaufe  he  wan- 
ted Men. 

Mr  Kmpp.  Can  you  tell  of  any  Thing  elfe  ? 

Eradinham.  He  took  about  a  dozen  Malabar 
Boats,  and  plundered  "em,  and  then  let  'em  go. 

Mr  Knapp.     Go  on. 

Eradinham.   Then  we  came  to  Madagafcar. 

Mr  Knapp.  What  happen'd  there  .'' 

Eradinham.  There  came  a  Canoo  off ;  fome  of 
the  Men  in  this  Canoo  belong'd  to  the  Mocca 
Frigate  i  t!iey  came  off  to  Capt.  Kidd,  and  they 
told  him.  They  heard  he  was  come  to  take  them 
and  hang  'em. 

[Mr  Knapp.  \^'hat  were  thofe  Men  ? 

Eradinham.  They  were  fuppos'd  to  be  Pirates. 

Jsiv  Knapp.  Who  was  the  Commander  of  that 
Ship? 

Eradinham.    Capt.  Cnllijord. 

Kidd.  How  came  you  to  know  this  ?  He  fays 
any  thing. 

Mr  Knapp  Go  on  w  ich  this  Story,  and  give  an 
Acc^un:  what  pafs'd  between  them. 

Eradinhaju.  1  his  Canoo  came  aboard  Capt. 
Kidd,  and  they  told  him.  They  heard  he  was 
come  to  take  them  and  hang 'em  ;  butheallur'd 
them  it  was  no  i'uch  thin^  ;  and  he  went  aboard 
the  Frigate,  and  fwore  to  be  true  to  them,  and, 
that  he  would  aid  them  in  any  thing  he  had  : 
And  C-^.pt.  Cidhfnrd  came  aboard  him,  and  they 
made  Prefents  to  one  another. 

Mr  Knapp.  What  Prefents  did  Capr.  Kidd 
make  CulUfcrd  ? 

Eradinham.    He  gave  him  fome  Shirting-ftuff. 

Kidd.  What!  Did  I  gi\e  him  Shirting  fluff  ? 

Eradinham.    Yes;  and  he  "ave  him  tv^o  irreat 

uns. 

Kidd.  Did  I  go  aboard  him,  you  Rafcal  ? 

Mr  Sull.  Gen.  Mr  Kidd,  ask  him  what  Quellions 
you  will. 

Mr  J.  Tiirton.  Capt.  Kidd,  will  you  ask  this 
Witnefs  any  Queftions  ? 

Kidd.  My  Lord,  what  fignifies  it  ?  Were  there 
not  Ninety  of  the  Men  that  mutinied?  I  faid. 
Let  us  take  this  Sliin;  and.  Did  they  not  all 
confult,  and  fay,  Where  there  is  One  that  will 
fire  againfl:  the  Pirate,  there  are  Ten  that  will 
fire  againft  you  ?  And  fo  they  went  and  took 
the  Goods,  and  left  me.  I  ask  you  whether  this 
be  not  true. 

Br.^dinha^n.  My  Lord,  he  never  fpoke  any  thing 
like  it,  that  he  would  take  CulUford,  but  he  fwore 
to  be  true  to  them. 

Kidd.  Did  not  I  propofe  to  my  Men  to  take 
Capt.  Cullijord  ?  Did  you  never  hear  any  body 
fay  fo  > 

Eradinham.    No. 

Kidd.  Did  you  not  fay  Yeflerday,  that  I  was 
come  to  take  them  .■* 

Eradinham.  I  faid,  they  came  and  told  }-ou  thev 
heard  fo,  and  you  affur'd  them  you  intended  no 
fiich  thing. 

Kidd.  You  fwore  I  gave  them  Four  Guns 
yeflerday,  and  now  you  fay  but  Two. 

Mr  Sell.  Gen.    It  was  Palmer  that  faid  Four. 

Eradinh.am.  I  faid  but  Two,  and  no  more. 

CI.  oj  Arr.  Captain  Kidd,  have  you  any  thing 
more  to  ask  him  ? 
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Cl.ofArr.    Robert   Lamky,    will   you   ask   this 
VVitneis  any  thing  ? 

Lamhy_.  I  only  ask  him,  whether  I  was  not  an 
Apprentice. 

Air  J.  'Turton.    Anfwer  that  Queflion. 

Eradinham.    My  Lord,  he  was  a  Servant. 

Mr  J.  Turton.    To  whom  ? 

Eradinham.   To  Mr  Owens.  '. 

Mr  J.  Tmon.  _  Was  his  Mailer  aboard  then  ? 

Eradinhatn     Yes,  my  Lord. 

CI  of  Arr.  William  Jenkins,  will  }-ou  ask  the 
Witnefs  any  thing  •" 

Jenkins.  I  dclire  him  to  fay  whether  I  was  a 
Servant,  or  not. 

Eradinham.  Yes,  my  Lord,  he  was  Servant  to 
the  Mate. 

Mr  J.  Tnrton.    Was  his  Mafier  aboard  then  ? 

Eradinham.  He  was  aboard  then, 

Cl.oj Arr.  Gabriel  LJfe,  will  )ou  ask  him  any 
Q_uefl:ions  ? 

Loffe.    No,  Sir. 

CI.  of  Arr.  Hugh  Parrot^  will  vou  ask  him  any 
thing  1 

Parrot.    No. 

CI  uf  Arr.  Richard  B.irlicorn,  will  you  ask  this 
Witnefs  any  thing  ? 

Earlicorn.  I  have  nothing  to  ask-  him,  but  de- 
fire  him  to  fpeak  the  Truth,  whether  1  was  not 
the  Captain's  Servant. 

Eradinha??!.  He  w  as,  my  Lord. 

CI.  of  Arr.  Da;  by  Midiins,  Will  you  ask  him 
any  thing? 

Muliins.  I  !i:n-e  nothing  to  fay  but  wliat  I  faid 
before.  I  fubmitmy  felf  to  the  King's  gracious 
Proclamation. 

Kidd.  He  has  perjur'd  himfelf  in  many 
Thinc;s. 

Mr  J.T;/«3/7.  In  what?  Give  an  Inflance. 

Kidd.  In  a  great  many  Inflances  ;  about  the 
Guns,  that  is  one  Thing  And  then  he  fays  the 
Ship  went  from  Plymotnh  the  beginning  of  May^ 
and  before  he  faid  it  was  in  April,  that  Is  another 
Thing  ;  and,  my  Lord,  the  Mariners  came  and 
took  Anchors,  and  Cables,  and  what  they  would, 
and,  he  f:.ys,  I  gave  them  to  them  ;  and  this  is 
falfe.  And  now  he  fays  contrary  to  what  he  did 
before;  for  then  he  faid  we  went  out  in  April,  and 
now  in  the  beginning  o(  Ahy. 

Mr  J  Turton.  He  did  not  confine  himfelf  to  a 
Day  ;  he  fiid,  about  the  beginning  of  Mz>'. 

Mr  Soli.  Gen.  Call  Jofeph  Palmer,  (vcho  appear  d.) 
Mv  Palmer,  yny  2,h-e.  my  Lord  and  the  Jury  an 
Account  of  Capt.  Kidd  and  his  Crew,  where  they 
went,  and  what  they  did. 

Palmer.  We  went  from  Plymouth  to  New-lLork, 
in  the  Year  1696,  and  in  the  Way  took  aFrench 
Ship,  and  carried  her  to  New-Turk,  and  fold  her ; 
and  there  he  put  up  Articles,  to  invite  Men  a- 
board  his  Ship,  and  what  they  took  was  to  be  di- 
vided into  fo  many  Shares,  whereof  Capt.  Kidd 
was  to  have  Forty,  tire  reft  to  be  divided  among 
the  Men  ;  and  in  September  following  wc  Vvenc 
Irom  thence,  and  we  had  then  about  160  Men. 
From  thence  v  e  went  to  Madera:,  from  thence  to 
Bvnavis,  then  to  St.  J  auger,  then  to  Jcauna,  then 
to  Mahala,  then  to  Joanna  again,  and  then  to 
Meta  in  the  Red-Sea,yshtxt  he  water'd  and  wood- 
ed his  Ship,  and  then  zo  EabsKey,  a  fmall  Ifland 
in  the  Red  Sea  :  And  v\hen  he  came  there,  he  or- 

der'd 


334     i66.TljetrialofCapt,\Vil\hmKidd,6c.     13  WMII. 


iler'd  his  Men  to  look  out  on  the  high  Lands  for 
the  Mocca  Fleet,  and  expefted  the  Fleet  to  come 
that  Way;  and  hefent  feme  Men  in  his  Boat, 
Cith  Orders  either  to  take  a  Prifoner,  or  to  bring 
word  what  Ships  were  there.  He  fent  his  Boat 
twice,  and  they  made  no  Difcovery,  but  the  third 
time  'they  went  they  came  within  light  ot^  the 
Ships,  and  brought  word,  that  there  were  four- 
teen or  fifteen  Sail  lying  there  with  Dutch,  and 
EiigliJJ},  and  Moorifi  Colours,  and  a  great  Ship 
with  red  Colours,  ready  to  fail  s  and  then 
Capt.  Kidd  order'd  his  Men  to  look  out  on  the 
other  fide  the  high  Lands,  for  fear  the  Ships 
fliould  pals  him :    And  at  laft  the  Ships  came 

down.  ^      ^       r      I 

Kidd.  There  is  no  great  Occafion  for  this. 
Palmer.  There  were  Moors  and  Turki  belonging 
to  thefe  Ships.  And  about  the  ijch  oi  AuguFi 
the  Fleet  came  down,  and  Capt.  Kidd  tell  in 
with  them  :  His  Quarter- mailer,  and  fome  of  his 
Men,wcre  fiying,Let  us  go  aboard  'em  to-night; 
No,  fays  he,  we  will  take  our  Choice  of  them  in 
theMorning;  and  in  the  Morning  he  went  among 
them,  and  fired  at  them,  but  took  none  of  'em  ; 
he  found  they  were  too  ftrong  for  him,  and  went 
away.  And,  after  this,  going  to  Carrniviir,ht  took 
a  Ship  call'd  The  Maiden  ;  it  was  between  Car- 
rawar  and  this  Pbce  ;  they  reckon'd  they  \^ere 
not  far  from  the  Ifland  of  St.  John  :  He  took 
this  Ship,  and  took  out  of  her  fome  Pepper,  a 
Bale  of  Coffee;  and  fome  more  Bales  of  Coftee 
came  on  board,  but  he  retained  only  one  Bale 
and  the  Pepper,  and  faid,  He  would  not  cumber 
his  Ship  with  fuch  Stuff:  And  Parker  anA  a  Por- 
tuguefe  he  took  out,  one  for  a  Pilot,  the  other 
for  aLinguiller  :  And  two  of  the  Men  he  or- 
der'd to  be  hoifted  up,  and  whipp'd  with  a  naked 
Cutlace. 

Knid.  I  ask  this  one  Thing,  Did  the  Muua 
Fleet  fire  firft  at  me,  or  I  at  them  ? 

Palmer.    No,  they  fired  firft. 

Hidd.  And  jufi:  now  the  other  faid  I  fired 
firft  :  Is  not  he  perjur'd  >  ,  .     ^      r  n 

Mr  J.  TurW2.     Mr  Bradinham,  Did  he  fire  hrlt 

or  no  ? 

Bradinham.  He  fired  at  them.  1  only  laid  you 
fired  at  tliem,  I  did  not  fay  firft  or  laft. 

Palmer.  After  this  he  went  to  Carraxvar,  to  an 
Euglifl}  Faftory,  and  Wooded  and  Water'd  his 
Ship,  and  one  Hariiey  came  and  demanded  thefe 
two  Men  ;  and  Capt.  Kidd  denied  that  he  had 
any  fuch  Men  on  board,  and  kept  them   in  the 

Hold. 

Mr  Soil.  Gen.  Is  that  an  Englif]}  Faftory  ? 

Palmer.  \cs  Several  of  Capt.  Kidd's  Men 
left  him  there,  and  feveral  more  would  have  left 
him,  if  they  could  have  conveniently  goneafhore. 
And  the  fame  Evening  he  put  to  Sea,  he  met  a 
Portugui'fe  Ship,  and  fought  her. 

Kidd.    Who  fired  there  firft? 

Palmer.    The  Portiiguefe  fired  firft. 

Kidd.    You  iSo  n<u  tell  that  Story  right. 

Palmer.  After  he  lefc  this  Porti/guefe  Ship,  he 
went  to  the  Ifiand  of  Mihihar,  and  robb'd  the 
Natives,  and  iet  their  Houfes  on  fire,  and  took 
one  of  the  Natives,  and  bound  him  to  a  Tree, 
and  fhot  him  to  Death. 

MvSoll.  Gen.  Did  you  fee  the  Houfes  on  fire  ? 

Pahner.  Yes ;  and  afterwards  we  went  to  Gz/- 
lii.ut,  and  met  with  a  Mucrip  Ship  in  Noiiejnher., 
Skipper   Mitibel   was  Commander;    and   t;iiers. 


Were  taken  out  of  her  two  Horfes,  and  Cotton, 
and  Quilts  ;  and  this  Ship  he  carried  to  Mada- 
gafcar.  Some  time  in  Decanber  following  we 
came  to  the  Coaft  of  Malabar. 

Mr  Knapp.  Can  you  tell  what  Year  it  was? 
Palmer.  It  was  in  December,  1697. 
Mr  Knapp.    Where  was  this  ? 
Pahntr.    About  twelve  Leagues  from  Callicut. 
Mr  Knapp.    What  fore  of  Ship  was  it  ? 
Palmer.    A  Moorifl)  Ketch. 
Mr  Knapp.     WJiat  Burthen  was  flie  ?  . 
Palmer.    About  fifty  Tun. 
Mr  Knapp.    What  did  you  do  there  ? 
Palmer.    Capt.  Kidd  was  lying  at  Anchor,  and 
this  Ketch  came  between  him  and  the  Shore, and 
he  fent  the  Bo»t,  and  they  brought  the  Kerch  to 
the  Ship,  and  took  out  of  her  30  Bales  of  Sugar- 
candy,  Tobacco,  Sugar,  and  Myrrh. 

Mr  Knapp.  What  did  they  do  with  thefe 
Goods  ? 

Palmer.  When  they  had  taken  them  out,  they 
were  fharcd  between  the  Men  in  Melfes,  feven 
Men  to  a  Mefs,  for  their  own  fpending. 

Mr  Knapp.  Had  the  Prifoners  at  the  Bar  any 
Share  ? 

Palmer.   All  the  Men  had. 
Mr  Knapp.    What  Sliare  had  Capt.  Kidd  ? 
Palmer.    I  cannot  tell  whether  he  hud  his  forty 
Shares  of  that,  or  no. 

Mr  Knapp.  What  did  they  do  with  the  Ship  ? 
Pahner.   They  burnt  her. 
Mr  Soil.  Gen.  Pray  now  go  on  :  What  did  they 
do  next ' 

Palmer.  Some  time  in  January  they  met  with 
a  Portiiguefe  Ship. 

Mr  Soil  Gen.   Where  ? 

Palmer.  Off  oi  An  jingo,  an  Englifl)  Faftory  :  It 
was  a  pretty  way  off  Shore 

Mr  Soil.  Gen.     What  Ship  was  it? 
Palmer.    A  Portugitefe  Ship. 
Kidd.    You  faid  it  was  juft  by  Callicut  yefter- 
day. 

Mr  Soil.  Gen*   Whereabouts  was  it  ? 
Palmer.    On  the  Coaft  of  Malabar  ;  it  might  be 
about  ten  or  twelve  Leagues  from  Callicut. 

Mr  Soil.  Gen.  What  Goods  were  in  the  Ship 
when  file  was  taken  ? 

Palmer.  There  were  two  Cfiefts  of  Indian 
Goods,  twoChefts  of  Opium,  fome  Rice,  But- 
ter, Wax,  and  Iron. 

Mr  Soil  Gen.  What  was  the  Value  of  thofe 
Goods  ? 

Pahner.  Truly  I  cannot  tell  the  Value  of  them. 
Mr  Soil  Gen.    What  did  tliey  do  with  thofe 
Goods  ? 

Palmer.    The  Wax  and  Iron  he   put  on  board 
The  November,  and  fome  on  board  his  own  Ship. 
Mr  Soil  Gen.  Did  he  fell  any  of  thefe  Goods? 
Pahner.    No,  but  he  fold  the  Opium  on  tlie 
Coaft. 

Mr  Soil  Gen.    Did  he  keep  the  Ship  ? 
Palmer.    No,  but  feven  or  eight  Days,  and  then 
he  quitted  her;  there  were  fome  Dutch-men  com- 
ing,  and  he  lunk  that  Ship:   The  Produce  of  the 
Ship  was  Ihsred. 

Mr  Soil.  Gen.    Had   the  Prifoners  at  the  Bar 

any  Share  ? 
Palmer.    Yes. 

CI  of  Arr.    Had  William  Kidd  any  Share  ? 
Palmer.    Yes. 
C/.  of  Arr.    Had  Men  Lamley  any  Share  ? 

Pahneu 


lioi 


Palmer.  YeS. 

Cl.  of  An.  Had  U^tJiiam  'Jenkins  any  Share  ? 
JPalmer.  Yes. 

Cl.  of  An.  Had  Gabriel  Loffe  any  Share  * 
Palmer.  Yes. 

0.  of  An.  Had  Hugh  Parrot  any  Share  ? 
Palmer.  Yes. 

0-  of  An.  Had  Richard  Barlicorn  any  Share  ? 
Palmer.  Yes. 

C/.  0/  ^)r.  Had  Darby  MuVim  any  Share  U 
Palmer.  Yes  ;    thefe  Goods  were  fliared,   and 
we  bousht  Provifion  with  them. 
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?,  Have  you  any  Thing 


Cl.  ofArr. 
to  ask  him. 

Loffe.  No. 

a.  of  An.  Hugh  Parrot,  Will  you  ask  the  Wic- 
nefs  any  Queftioqs? 
Parrot.  No. 

Cl.ofArr.  Richard  Barlicorn,  Will  you  ask  him 
any  Thing. 
Barlicorn.  No. 

C/^/  ^.r    Darby  MuUins,   Will  you  ask  him 
any  Thing  ? 

MuUim.  No  ;  l3ut  only  I  fay,  I   came  home 


Ridd    You  fay  this  Ship  was  taken  off  of  An-     upon  his  Majefty's  Proclamation  ;  I  came  volun 

^^j.jjy^  expefting  to  have  the  Benefit  of  it  with 
the  Evidence, 

Mr  J.  turton.  That  does  not  fall  under  the  Ju^ 
ry  s  Confideration. 

Cl.  of  An.  You,  the  Prifoners  at  the  Bar,  will 
you  fay  any  Thing  for  your  felves  upon  thefe 
two  Indidments  .? 

Kidd.  I  will  not  trouble  the  Court  any  mote' 
for  it  is  a  Folly.  * 


Jingo,  and  that  it  was  twelve  Leagues  from  Calli- 
cut,  and  this  Aujingo  is  fifty  Leagues  from  Calli' 
cut. 

Palmer.  It  is  all  upon  one  Coaft. 

Mr  Soil.  Gen.  Give  an  Account  of  your  com- 
ing to  Madagnjcar,  and  what  followed. 

Palmer.  They  found  a  Ship  called  "the  Refolu- 
tion,  Capt.  Cul/iford  was  Commander ;  and  feve- 
ral  of  the   Men  came  off  to  Capt.  Kidd,  that 

were  formerly  acquainted  with  him  ;  and  they         Cl.  of  An.  Robert  Lamley,   What  have  you  to 
faid,  We  hear  you  are  come  to  hung  us  ;  fays  he,     fay  for  your  felf  ? 

It  isnofuch  Thing:  And  afterwards  they  went         Lamley.   Nothing,    but    that  I   was  a    Ser- 
aboard  each  other,  and  Capt.  Kidd  made  Pro-     vant. 

teftations  to  be  true  to  them.     There  were  four         U.  of  Arr.  mUiam  Jenkins,  What  have  you  to 
Guns  in  the  Ship,  and  he  prefented  thefe  Guns    fay  ? 
to  CuOiford.  Jenkins.  I  was  a  Servant,  my  Lord. 

Kidd   Did  I  prefent  him  with  my  Guns  ?         Cl.  of  Arr.  Gabriel  Loffe,  Have  you  any  Thins 
Becaufe  I  would  not  turn  Pirate,  you  Rogues,     to  fay  ?  ■'  & 

you  would  make  me  one.  _  ^  -^c/f.  My  Lord,  I  ask  him,  whether  I  ever  aft- 


Mr  Bar.  Hatfell.  What  did  Capt.  Kidd  fay 
to  Culljford,  when  they  were  drinking  toge- 
ther ? 

Palmer.  They  made  a  Tub  of  Bomboo,  as  they 
call  it,  (it  is  nude  of  Water  and  Limes,  and  Su- 
gar) and  there  they  drank  to  one  another ;  and, 
lays  Capt.  Kidd,  before  I  would  do  you  any 
Damage,  I  had  rather  my  Soul  fliould  broil  in 
Hell-fire. 

Mr  Soil.  Gen.  Was  you  there  then  ? 

Palmer.  This  was  on  the  Quarter-deck  of  the 
Mocca  Frigate. 

Mr  Soli.  Gen.  What  were  thofe  Men  in  that 
Ship?  What  did  you  apprehend  them  to  be  ? 

Palmer.  They  were  Pirates. 

"Mr  Soil.  Gen.  Did  Capt.  Kidd  or  his  Men  of- 
fer to  take  them. 

Pahner.  He  did  never  propofe  any  fuch  Thing. 

Mr  Soil.  Gen.  Now  you  may  ask  him  what 
Queftions  you  will. 

Kidd.  I'here  were  twenty  of  them  on  board, 
and  left  me. 

Palmer.  Capt.  Kidd  and  Cul/iford  were  as  great 
Friends  as  could  be. 

Mr  Sol/.  Gen.  Ask  him  what  Qiieilions  you 
pleafe. 

Kidd.  It  fi^nifies   nothing 
flions,    a  couple  of   Rogues   will   fwear  any 
Thing. 

Mr  SoU.  Gen.  Wil-l  you  ask  him  any  Quelli- 
ons  ? 

Kidd.  No. 

Cl.  of  Arr.  Robert  Lamley,  Will  you  ask  him 
any  Queftions  ? 

Lamley.  No. 

Cl.  of  Arr.  WiUiam  Jenkins,  Will  you  ask  him 
any  Qjaefiions  * 

Jenkins.  No  ;  I  have  no  more  to  fay,  but 
what  I  faid  before. 


ed  any  Thing  in  taking  thefe  Ships^  but  only  un- 
der my  Captain's  Command- 

Palmer.  He  a6ted  as  other  Men  did. 

Cl.  of  Arr.  Hugh  Parrot,  Have  you  any  Thine 
to  fay  ?  J  /  b 

Parrot.  I  can  fay  no  more  than  I  have  faid. 

Cl.  of  Arr.  Richard  Barlicorn^  Have  you  any 
Thing  to  fay  } 

Barlicorn.  My  Lord,  I  atti  a  Servant, 

Cl  of  Arr.  Da)  by  Mullms,  What  have  you  to 
fay  ? 

MuUins.  Did  not  Capt.  kidd  often  fay  his 
Commiflion  would  bear  him  out  in  what  he 
did? 

Palmer.  Yes;  I  have  heard  him  often  fay 
that. 

Mr  J.  Turton.  But  how  came  you  to  go  aboard 
CuUiford  ? 

MuUins.  For  Want,   ray  Lord- 

Mr  J.  'Turton.  Gentlemen  of  the  Jury,  Here 
are  feveral  Perfons,  i//z,.  miliam  Kidd,  Robert 
Lamley,  William  Jenkins,  Gabriel  Loffe,  Hugh  Par- 
rot, Richard  Barlicorn,  and  Darby  Mullins  ;  They 
all  ftand  Indided  for  Piracy  :  Indeed  there  are 
three  more  Indided  with  them,  viz..  Nicholas 
Churchill,  James  Howe,  and  Abel  Owens  ;  but 
to  ask  any  Que-  they  have  confeffed  themfelves  Guilty,  and  you 
r  are  now  eafed  of  any  Enquiry  concerning  them, 

and  are  only  to  confider  of  the  other  Seven, 
who  are  Indided  upon  two  feveral  Indidments  : 
One  is,  for  the  piratical  and  felonious  taking 
away  a  MooriJJ)  Ketch,  to  the  Value  of  fifty 
Pounds,  and  the  Goods  therein  to  the  Value 
of  one  hundred  Pounds ;  this  was  in  December, 
i<5p7.  And  the  Other  is,  for  piratically  feiz- 
ing  and  taking  away  Goods  to  the  Value  of  fe- 
venty  Pounds  from  the  Portugal  Ship,  twelve 
Leagues  frooi  CalUcut  in  the  Eajl-lndies.  Now 
to  thefe  two  Indidments  thefe  Prifoners  at  the 
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Bar  have  pleaded,  Not  Guilty;  and  whether 
they  are  fo  or  no,  you  are  to  determine,  upon 
the  Evidence  given  you.  There  have  been  two 
Wicnefles  produced  for  the  King,  Robert  Bradin- 
lam,  and  Jofepb  Pahner  :  I  will  not  trouble  you 
with  the  Repetition  of  their  diftinft  Evidence, 
becaufe  they  agree  in  all  Things,  and  if  I,  men- 
tion what  one  has  faid,  it  is  in  eflect  what  the 
other  faid  alfo. 

Gentlemen,  It  appears  that  Capt.  Kiddy  with 
feventy  Perfons  aboard  his  Ship,  called  The  Adven- 
ture-Galley, went  from  England  in  the  Year  1696, 
having  a  Commifnon  of  Mart  and  Reprifal,  to 
take  the  Veflels,  Ships  and  Goods  of  the  French 
King  or  any  of  his  Subjefts,  he  then  being  at 
War  with  the  King  of  England  ;  and  another 
Commiffion  for  feizing  Pirates.  He  has  not  in- 
deed produced  thefe  Commifllons  to  you  now, 
though  he  did  on  another  Trial.  But  he  went 
out  on  a  very  honeft  Defign,  and  in  purfuance  of 
ic  he  took  a  French  Ship  in  his  Pallage  to  New- 
Jerk,  and  brought  her  thither,  and  had  her  legally 
condemned.  But  while  he  was  there,  it  appears 
that  he  had  other  Thoughts  pofl'elfed  him,  and 
vicked  Intentions  to  turn  Pirate,  and  not  to 
take  them  ;  and  that  he  might  be  well  mann'd 
he  raake^  Proclamation  amongft  the  Mariners 
there,  tUat  fuch  of  them  as  would  come  aboard 
his  Ship,  and  aflift  him  in  hisEnterprifes,  fhould 
have  their  Sh-^res  of  what  Prizes  or  Booties  could 
be  taken  :  and  he  propofed  that  he  would  have 
forty  Shares  for  himfelf,  and  the  reft  fhould  be 
equally  diftributed  amongft  the  Mariners  accord- 
ing to  Agreement,  the  whole  being  divided  into 
160  Shares  as  I  remember  ;  by  this  means  his 
Number  was  increafed  from  70  to  1 50.  They  fet 
fail  from  New-York,  and  (after  many  other  Places 
mentioned  by  the  VVitnelTes)  they  came  to  a  Place 
called  Babs-Key,  which  it  feemsisinthe  Red-Sea; 
and  there  they  ftay'd  a  confiderable  Time,  I  think 
about  three  Weeks,  and  this  was  in  expeftation 
to  meet  with  the  Mocta  Fleet,  which  he  intended 
to  muke  a  Prize ;  and  during  his  Stay  at  Babi- 
Key,  he  fent  his  Boat  three  feveral  times  to  get 
Intelligence  of  this  Fleet;  the  two  firft  Times 
there  w  as  no  Account  of  any  Thing,  but  the  third 
Time  there  was  notice  brought  that  they  were 
ready  to  fail,  and  that  they  had  EngUflj,  Dutch, 
and  Mourifi  Colours.  And  when  he  had  this  In- 
telligence, to  prevent  their  efcaping  him,  he  fends 
Men  afliore,  to  go  on  the  High-Lands  to  obfer\e 
when  they  did  aftually  fail  ;  and  wlien  he  had 
notice  that  they  were  under  fail;  he  likewife  fail- 
ed, and  went  through  the  Fleet,  and  made  fome 
Shots  at  fome  of  the  Ships  ;  but  it  appearing  that 
they  had  a  Convoy,  and  that  they  were  too  ftrong 
for  him,  he  quitted  the  Prize  there,  of  which  he 
hadfogreat  Expedation.  But  afterwards  he  went 
on,  and  took  his  Courfe  towards  Carrawar,  and 
there  he  takes  a  Moorifl}  Ship  ;  and  Parker  an  Eng- 
lijl)?nan  the  Commander  of  her,  and  a  Portuguefe 
alfo  were  taken  out  of  iier.  From  thence  they 
vent  to  Malabar,  and  there  he  fent  fome  Men 
alhore,  and  there  they  burnt  fome  Houfes  ;  and 
after  that  took  a  Moorijh  Ship  for  which  they  have 
been  tried.  Afterwards,  in  December  L597,  (now 
I  come  to  the  firft  Indiftment)  upon  that  very 
Coaft,  fome  Leagues  from  CaUicut,  they  took  a 
Mocrijlo  Ketch,  and  this  Ketch  and  the  Goods  a- 
board  it,  which  were  fome  Quanuties  of  Sugar- 


It  feems  thefe  Goods 
w  ere  fhared  between  them  aboard  the  Ship  ;  the 
Witnefs  is  not  confident  what  Share  the  Captain 
then  nad,  but  what  the  Captain  had  not  was 
divided  amongft  them.  The  Witnefles  fay  they 
burnt  this  Ketch,  becaufe  Ihc  was  notufeful  to 
them,  and  the  Men  that  went  on  board  were  put 
afhore.  Now  this  is  the  Matter  of  the  firft  In- 
diftment,  the  piratically  feizing  and  plundering 
this  Ketch,  and  taking  tlie  Goods  out  of  her, 
and  dividing  them  amongft  the  Prifoners  ;  both 
the  Witnefles  prove  there  v,  as  a  DiUribucion  o£ 
them. 

They  then  come  to  the  next  Month,  and  that 
is  January  ;  and  this  is  the  Matter  of  the  i'econd 
Indictment,  for  pirancally  taking  feveral  Goods, 
to  the  Value  of  fe\enty  Pounds,  from  the  Mari- 
ners of  the  Ship  called  the  Portugal  Ship  :  And 
thefe  Witnefles  prove  the  taking  of  this  Ship  on 
the  Coaft  oi  Callicit  ;  and  there  were  aboard  this 
Ship  feveral  forts  of  Goods,  Opium,  Rice,  Bees- 
wax, Butter,  and  ether  foits  of  Goods,  which 
they  judge  might  be  worth  four  or  five  hundred 
Pounds.  Now  after  this,  there  were  fome  Dutch 
Ships  that  gave  chace  zo  the  Captain,  and  he  was 
forced  to  leave  the  Siiip  ;  but  he  took  fome  of 
the  Goods  into  his  own  Ship,  and  the  reft  were 
fold,  and  the  Money  divided  among  the  Men  : 
The  Captain  called  them  one  by  one  into  his  Ca- 
bin, and  ib  they  had  their  feveral  Shares  accord- 
ing to  the  Propofils  at  Niu-York.  It  is  not  pof- 
fible  for  them  to  fay  they  faw  every  Man's  Share 
paid,  but  they  fay  that  they  were  all  called  by 
Name  to  receive  their  Shares,  and  they  went  in- 
to the  Cabin  for  that  Purpofe,  and  they  believe 
they  had  all  their  Shares  according  to  Agree- 
ment, becaufe  none  complained  that  they  had 
it  not. 

Gentlemen,  There  is  but  one  Thing  more  that 
I  will  mention  to  you.  When  they  came  to  Ma- 
dagafcar,  t  ere  was  one  Culliford  who  was  a  Pi- 
rate ;  and  and  he  fent  fome  of  his  Crew  aboard, 
to  know  whether  Capt.  Kidd  was  not  come 
with  a  Defign  to  feize  them,  and  hans^  them  ; 
and  he  declared  he  had  no  fuch  Defign  :  And  he 
and  CuUiford  were  extreamly  kind  to  one  ano- 
ther, and  made  Vifits  and  Prefents  to  each  o- 
ther  :  And  Capt.  Kidd  gave  two  Guns  to  CiUi- 
ford,  as  one  of  the  Witnefles  fays  ;  but  the  o- 
ther  Witnefs  fays  there  were  four  Guns  that  he 
gave  to  Culliford,  who  was  engaged  in  the  fame 
Defign  of  Piracy,  and  Ctilliford  prefented  other 
Things  to   Kidd. 

But  now.  Gentlemen,  the  Bufinefsyou  are  to 
inquire  into  is,  the  piratical  taking  of  thefe  Ships: 
And  tiie  Witnefles  ha\'e  pofitively  and  direftly 
proved  not  only  the  taking  the  Ships,  but  the 
feizing  the  Goods,  and  feUing  them,  and  fha- 
ring  the  Money,  And  if  thefe  Witnefles  fay 
true,  as  nothing  appears  to  the  contrary,  by 
the  Prifoners  crofs-examining  them,  or  other- 
wife  ;  they  are  not  at  all  contradicted,  or  their 
Credibility  made  quefticnable :  And  they  are 
fuch  as  are  moft  likely  to  know  what  was  done, 
being  with  them  in  the  whole  Voyage,  and  en- 
gaged with  them  in  thefe  Enterprifes.  And  if 
you  can  give  entire  Credit  to  the  Witneflfes,  you 
will  probably  find  thefe  Perfons  guilty  of  the 
Piracy  they  arc  charged  with  ;  which  I  leav§ 
CO  your  Coniideration* 
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for  Murder  dnd  Piracy.' 


Now  indeed  there  are  three  of  them  that  are 
Servants,  and  perhaps  you  may  thtnk  their  Cafe 
is  different  from  the  reft  ;  Robert  Lamley,  who  was 
a  Servant  to  Oicens  the  Cook  ;  William  Jenkins, 
who  was  Servant  to  tiie  Mate;  and  Richard Barli- 
(orn,  who  was  Servant  to  Capti  Kidd.  And  though 
the  WitneUes  do  prove  that  they  had  their  leveral 
Shares  of  tiie  Goods  and  Money;  yet,  notwich- 
Itanding  that,  they  being  Servants,  their  Mafters 
might  be  entitled  to  their  Shares.  So  that  jf  you 
believe  they  were  Servants,  and  commanded  to 
ferve  and  affift  their  Maiiers  in  what  they  did,  I 
muft  leave  it  to  you  w  hether  you  will  think  fit 
to  dilfin£;uifh  their  Cafe  from  the  reft.  I  do  not 
find  that  the  others  fay  any  Thing  material  in 
their  own  Defence,  they  have  called  no  VVitnefles 
at  all  The  Captain  lays  the  blame  on  the  Men, 
and  the  Men  ieem  to  lny  the  blame  on  him  He 
vent  out  on  a  good  Defign,  to  take  Pirates,  had 
he  purfu'd  it ;  but  inftead  of  that,  it  appears  that 
he  turned  Pirate  himlelf,  and  took  the  Ships  and 
Goods  of  Friends  inftead  of  Enemies,  which  was 
a  notorious  Breach  of  Truft,  as  well  as  a  mani- 
feft  Violation  of  Law.  The  Evidence  feems 
ftrong  againft  them,  which  I  leave  to  you  to 
conhder  of. 

'then  the  Jury  withdrew,    ai:d  after  a  Jlmt  Space 
brought  in  their  Verditi. 

Cl.  of  Arr.  Gentlemen,  anfwer  to  your  Names. 
Jo.  U'^atfcn. 

J.  Watfon.  Here,  &c. 

Cl.  of  Arr.  Are  you  all  agreed  of  your  Ver- 
jdia? 

Omnes-  Yes, 

Cl.  of  Arr.  Who  fhall  fpeak  for  you  ? 

Omnes.  Foreman 

Cl.  of  Arr.  William  Kidd,  Hold  up  thy  Hand, 
(which  he  did.)  Look  upon  the  Prifoner.  How 
fay  you  ?  Is  William  Kidd  guilty  of  the  Piracy 
and  Robbery  whereot  he  ftands  Lidifted  in  the 
firft  Indidment,  or  not  guilty  ? 

Foreman.   Guilty  ? 

Cl  of  Arr.  Is  Robert  Lamley  Guilty,  or  not 
Cuilty  .? 

Foreman.   Not  Guilty. 

Cl.  of  Arr.  Is  William  Jenkins  Guilty,  or  not 
<Guilty .'' 

Foreman.  Not  Guilty. 

C/.  of  Arr,  Is  Gabriel  Loffe  Guilty,  or  not 
Guilty  ? 

Foreman.   Guilty. 

Cl.  f  Arr.  Is  Hugh  Parrot  Guilty,  or  not 
Guilty  ? 

Foreman.  Guilty. 

Cl.  of  Arr.  Is  Richard  Barlisorn  Guilty,  or  not 
Guilty  ? 

Foreman.  Not  Guilty  ? 

Cl.  of  Arr.  Is  Darby  Mullins  Guilty,  or  not 
Guilty  ? 

Foreman.  Guilty. 

"The  fame  p'erdiEi  was  given  to  all  the  Prifoners 
upon  the  other  LtdiElmcnts. 

Robert  Ciilliford,  Nicholas  Churchill,  Darby  Mullins, 
and  Jolm  Eldridge,  were  arraigned  for  taking  the 
Ship  called  T'he  Great  Mahomet,  and  feizing  the 
Goods  to  a  confiderable  Value,  to  which  they 
pleaded,  Not  Guilty. 
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Robert  Culhford,  Churchill,  Howe  and  Mul'i.n, 
were  again  Indicted  tor  ai.oiher  Ship  t  liei..  i- 
racically  by  them,  to  which  ih.ey  pieaaed.  Not 
Guilty. 

Robert  Culliford  and  Robert  Kichrian  Were  ftp-aia 
arraigned  for  pintit  .liy  fjizing  another  Shin\al- 
led  The  Satisj.iilim,  to  which  they  pleautd,  Not 
Guilty. 

Robert  Culiifovd  and  Robert  Hickman  were  no-aim 
Indided  for  Piracy  committed  on  aM'cnJh  sliip, 
to  which  they  pleaded.  Not  Guilty. 

Then  the  Court  proceeding  to  the  Trials  of  the  Per- 
fans  jorementioned,  Robert  Culliford  rttraEled  hii 
Plea,  and  pleaded  Guilty,  and  argued  h-s  aining  m 
upon  his  Majeflfs  Proclamation  ;  and  his  Caf  bs- 
ing  particular,  was  argued  by  his  CoumH,  for  the 
Bereft  of  his  Majejl/s  Pardon.  And  Churcliill, 
Howe,  Mullins,  and  Hickman,  lilewife pleading 
Guilty  ;  John  Eldridge  v^as  tried  by  himfelf,  and 
found  Guilty.  .,,,.,  ,„,•  .  , 


Ajter  the  Trials  were  over.  Judgment  againfl  CuIHj 
ford  was  refpited,  and  he  fet  afide ;  the  ether  Pri- 
foners were  called  to  the  Bar  in  order  to  receive 
their  Sentence  as  follows. 


Cl.  of  Arr.  William  Kidd,  Hold  up  thy  Kand, 
(which  he  did.)  What  canft  rhou  fay  ^or  thy  felf  ? 
Thou  haft  been  Indided  for  feveral  Piracies  and 
Robberies,  and  Murder,  and  hereupon  haft 
been  couvidted  ;  What  haft  thou  to  (ly  for 
thy  felf,  why  thou  fhould'ft  not  die  according 
to  Law  ? 

Ktdd.  I  have  nothing  to  fay,  but  that  I  have 
been  fworn  againft  by  perjured  and  wicked  Peo- 
ple. 

Cl.  of  Arr.  Nicholas  Churchill,  Hold  up  thy 
Hand,  What  haft  thou  to  fay,  &c. 

Churchill.  I  came  in  upon  his  Majefty's  Procla- 
mation. 

Cl  of  Arr.  James  Howe,  What  haft  thou   to 
i&y,  &c.     . 

'-■Howe.  I  came  in  upon  the  King's  gracious 
Proclamation,  and  hope  I  fliall  receire  the  Bene- 
fit thereof. 

Cl.  of  Arr.  Gabriel  Loffe,  What  haft  thou  £0' 
fay,  &c. 

toffe.  Not  Guilty. 

Cl.  of  Arr.  Hugh  Parrot,  What  haft  thoa  to  fafj- 
&c. 

Parrot.  I  came  and  furrendered  my  felf  to  my 
Lord  Eellamont. 

Cl.  of  Arr.  Abel  Owens,  What  haft  thou  to  fay  ? 
Owens.    I  came  in  upon  his  Majefty's  Procia-' 
mation,  and  defire  the  Benefit  of  it. 

Cl.  of  Arr.  Darby  Mullins,  What  haft  thou  to 
fay,   &c. 

Mullins.  I  came  home  upon  the  King's  graci- 
ous Proclamation. 

Cl.  of  Arr.  Jolm  Eldridge^  What  haft  thou  to 
fay,  &c. 
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Eldridge.'l  have  but  little  to  fay  ;  lam  accufed 
but  for  one  Thing,  and  that  is  all,  and  I  have 
been  falfly  accufed  ;  I  caft  ray  fclf  on  your  Lord- 
fliips  and  the  Honourable  Bencii 

ei.  of  Arr.  Rotert  Hickman,  What  haft   thou 

to  fay,  ^f- 

Hickman.  I  came  in  according  to  the  King's 
Proclamation,  I  came  in  within  the  Time  limi- 
ted. 


T^fw  Proclamation  for  Silence  was  made,  while 
Sentence  van  pronouncing. 

Dr  Oxenden.  You  the  Prifoners  at  the  Bar,  IVil- 
Ham  Kidd,  Nicholas  Churchill,  James  Howe,  Gabriel 
Lofe,  Hugh  Parrot,  Abel  Owens,  Darby  Mullins, 
Robert  Hickman,  and  John  Eldridge ;  you  have 
been  feverally  Indifted  for  feveral  Piracies  and 
Robberies,  and  you  William  Kidd  for  Murder. 
You  have  been  try'd  by  the  Laws  of  the  Land, 


and  convided ;  and  nothing  now  remains,  but 
that  Sentence  be  palled  according  to  the  Law. 
And  the  Sentence  of  the  Law  is  this. 


Tm  /hall  be  taken  pom  the  Place  where  you  are,  and 
be  carried  to  ihe  Place  from  whence  you  camey 
and  from  thence  to  the  Place  of  Execution,  and 
there  be  feverally  hatigd  by  your  Necks  until 
you  be  dead.  And  the  Lord  have  Mercy  on 
your  Souls. 


Kidd.  My  Lord,  It  is  a  very  hard  Sentence. 
For  my  part,  I  am  the  innocenteft  Perfon  of 
them  all,  only  I  have  been  fworn  againll  by  Per- 
jured Perfons, 


Capt;  Kidd  was  afterwards  Executed  aecording 
to  the  Sentence. 


'S   r 
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Proceedings  in  Parliament  againfi  William  Earl  of  Portland, 
John  Lord  Sommers,  Edward  Earl  of  Orf^ord,  and 
Charles  Lord  Halifax,  upon  an  Impeachment  for  High 
Crimes  and  Mifdemeanors  ;  as  alfo  againfi  John  Lord 
Haverlliam,  for  Words  fpoken  at  a  Conference  ktween  the 
Lords  and  Commons,  1701,  13  Will  HI* 


Die  Manis  i°  Apr  ills,  1 701. 


£/?r/ Portland 
Impeach'd- 


Mefiage  was  brought 
from  the  Houfe  of  Com- 
mons, by  Sir  John  Leve- 
fon  Go-wey,  and  others, 
V.  ho  at  the  Bar  of  this 
Houfe,  in  the  Name  of 
the  Houfe  of  Commons,  and  all  the  Commons 
of  England,  Impeach'd  IFilHam  Earl  of  Portland 
of  High  Crimes  and  Mifdemeanors  ;  and  ac- 
quainted this  Houfe,  That  the  Houfe  of  Com- 
mons will,  in  due  Time,  exhibit  particular  Ar- 
ticles againfi  him,  and  make  good  the  fame. 

A  Committee  appointed  to  infpeft  the  Jour- 
nals of  this  Houfe,  in  relation  to  the  Proceedings 
of  this  Houfe  in  Cafes  of  Impeachments  for  Mif- 
demeanors, and  to  report  to  the  Houfe. 

Die  Martis  15°  ApriliSy  1 70 1 . 

A  Meflage  was  brought  from  the 
Lord  Sommers  Houfe  of  Commons  by  Mr  Harcourt 
Jmpeaciyd.  j^^j  others,  who  at  the  Bar  of  this 
Houfe,  in  the  Name  of  the  Houfe 
of  Commons,  and  all  the  Commons  of  Englandy 
Impeach'd  yohn  Lord  Somtners  of  High  Crimes 
and  Mifdemeanors  ;  and  acquainted  this  Houfe, 
That  the  Houfe  of  Commons  will  in  due  Time 
exhibit  particular  Articles  againfi  the  faidLord, 
and  make  out  the  fame. 

A  Meffage  was  brought  from  the 
Earl  Orford      Houfe  of  Commons  by  Colonel  Bicr- 

Impeach'd.  ly^  ^„j  O^hg^S^  ^^^^  ^^    ^j^^    g^^    of 

Houfe,  in  the  Name  of  the  Houfe 
of  Commons,  and  all  the  Commons  of  England, 
Impeach'd  Edward  Earl  of  Orford  of  High  Crimes 
and  Mifdemeanors  ;  and  acquainted  this  Houfe, 
That  the  Houfe  of  Commons  will,  in  due  Time, 
exhibit  particular  Articles  againfi  the  faid  Lord, 
and  make  good  the  fame. 

A  Meflage  was  brought  from  the 
LokJ  Halifax  Houfe  of  Commons  by  ^Ix  Bruges, 
Impeach'd.         ^^^  others,  who  at  the  Bar  of  this 

Houfe,  in  the  Name  of  the  Houfe 
of  Commons,  and  all  the  Commons  of  England^ 
Vol.  V. 


Impeach'd  Charles  Lord  Halifax  of  High  Crimes 
and  Mifdemeanors;  and  acquainted  this  Houfe, 
That  the  Houfe  of  Commons  will,  in  due  Time, 
exhibit  particular  Articles  againfi  the  faidLord, 
and  make  good  the  fame. 

Die  Mercurij  16°  Aprilis,  1701. 

The  Houfe  being  mov'd,  That  an  Addrefs  be 
made  to  his  Majefly,  that  he  will  be  pleas'd  to 
pafs  no  Cenfure  or  Punifliment  upon  the  Lords 
Impeach'd,  during  the  Dependence  of  the  Im- 
peachment in  this  Houfe. 

After  Debate,  the  Queflion  was  put.  That  a 
Committee  fhall  be  immediately  appointed  to 
draw  up  an  Addrefs  to  his  Majefly,  That  his 
Mnjefly  will  be  pleas'd  not  to  pafs  any  Cenfure 
or  Punifliment  againfi  the  Four  Noble  Lords,' 
who  fland  Impeach'd  of  High  Crimes  and  Mif- 
demeanors, until  the  Impeachments  depending 
againfi  them  in  this  Houfe  fhall  be  try'd  :  It  was 
refolv'd  in  the  Affirmative. 

A  Committee  appointed  immediately  to  draw 
up  an  Addrefs  to  his  Majefly,  That  his  Majefty 
will  be  pleas'd  not  to  pafs  any  Cenfure  or  Punifli- 
ment againfi  the  Four  Noble  Lords,  who  ftand 
Impeach'd  of  High  Crimes  and  Mifdemeanors, 
until  the  Impeachments  depending  againfi  them 
in  this  Houfe  fliall  be  try'd. 

TheHoufe  was  adjourn'd  during  Pleafure,and 
the  Lords  went  to  the  Committee. 

After  fomeTime,  the  Houfe  was  refumed,and 
the  Lord  Steward  reported.  That  the  Committee 
had  drawn  an  Addrefs,  as  ordered,  which  was 
read  and  agreed  to,  as  followeth,  viz^. 

J  J/  E  Your  Majejlys  moft  Loyal  and  Dutiful  Sub- 
'  '  jeEls,  the  Lords  Spiritual  and  Temporal  in  Par- 
liament affemhled,  beg  Le^ve  to  repnfnt  to  your 
Alajefly,  "That  the  Houfe  of  Commons  have  feveraUy 
bnpeach'd,  at  the  Bar  of  our  Houfe,  William  Earl  of 
Portland,  John  Lord  Sommers,  Eduard  Earl  of 
Orford,  and  Charles  Lord  Halifax,  of  High  Crimes 
and  Mifdemeanors.  And  they  having  acquainted  m. 
That  they  ■will,  in  due  Time,  exhibit  particular  Articles 
againfi  the  faid  Lords,  and  make  good  the  fume  ;  PVe 
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do  mo  ft  humbly  lejeech  your  Majefly,  that  ycnr  Majefly 
■will  It  pleoi'd  not  to  fafs  any  Cenfure  upon  them,  until 
tryd  upon  the  jiune  Impeachments,  and  Judg- 


themfelves  obliged  to  put  them  in  mind,  that  as 
yet  no  particular  Articles  have  been  cxiiibited  a- 
they  are  tryd  upon  tiie  jame  jmpeacirmenu,  urui  juug-     gainft  the  faid  Lords;  which,  after  Impcacliments 
mmt  he  given  according  to  the  Ufage  of  Parliament, and     have  been  fo  long  depending,  is  due  in  Juftice  to 
the  Laws  of  the  Land.  the  Perfons  concem'd,    and  agreeable  to  the  Me- 

thods of  Parliament  in  fuch  Cafes. 
Ordered,  That  the  Lord  Steward  and   Earl  of 
Romney  do  attend  his  Majefty  with  the  Addrefs.  Die  Veneris  ^°  M.iij,  1701. 


Die  Luna:  5°  Maij,  1701, 

A  Committee  appointed  to  draw  a  Meflage  to 
be  fent  to  the  Houfe  of  Commons,  to  put  them  in 
mirid  of  the  Impeachments  brought  up  by  them 
againft  the  Earl  of  Portland,  the  Earl  of  Orford, 
the  Lord  Sommers,  and  the  Lord  Halifax,  ar.d  re- 
port to  the  Houfe.  , ,    ,     .       „t 

Then  the  Houfe  was  adjourn  d  during  Plea- 
fure  :  After  fome  time,  the  Houfe  was  refumed, 
and  the  Lord  Steward  reported  the  Meliage, 
which  was  read  and  agreed  to,   as    followeth, 

A  MelTage  was  fent  to  the  Houfe  of  Commons 
by  Sir  Robert  Legard  and  Sir  Richard  Holford,  to 
acquaint  them.  That  they  having,  on  the  Firft 
Day  of  Aprtl  lafl,  fent  up  to  their  Lordfhips  an 
Impeachment  againft  IVdliam  Earl  of  Portland,  of 
High  Crimes  and  Mifdemeanors :  And  having 
alfo,  on  the  Fifteenth  Day  of  the  fame  Month, 
feverally  impeach'd  'John  Lord  Sommers,  Edward 
Earl  of  Orford,  and  Charles  Lord  Halifax,  oi  High 
Crimes  and  Mifdemeanors  j  their  Lordfiiips  think 


A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Colonel  £/>;•//,  and  others,  with  the 
Articles  of  Impeachment  againft  Edv:ard  Earl  of 
Orford ;  and  to  acquaint  this  Houfe,  That  the 
Matter  of  the  Charge  was  contain'd  in  the  Ar- 
ticles ;  and  alfo.  That  he  was  commanded  to 
pray  and  demand,  that  the  Eari  of  Orford  do  give 
fufficient  Security  to  abide  the  Judgment  of  the 
Houfe  of  Lords. 

A  Committee  appointed  to  confider  of  the  Man- 
ner of  the  Commons  delivering  Articles  of  Im- 
peachment, and  demanding  Security  to  abide  the 
Judgment  of  this  Houfe,  and  report  to  the  Houfe. 

The  Houfe  was  adjourn'd  during  Pleafuve, for 
the  Committee  to  meet  prefently.  After  feme 
Time,  the  Houfe  was  refumed,  and  the  Earl  of 
Artw/urrf  reported,  That  the  Committee  had  met, 
and  infpeded  the  Journals :  That  they  do  not 
find  any  Mention  of  the  Commons  reading  the 
Articles  at  the  Bar  ;  and  as  for  giving  Security, 
they  hid  none. 

Tiien  the  Articles  were  read  by  the  Clerk,  as 
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Articles  exhilited  hy  the  lymgljts^  Ci- 
tizens.,  and  Bnrgeffes  in  'Farli anient  affhn- 
lled^  in  theN^Jiie  ofthemfelves,  and  of  all 
the  Commo7is  0/ England,  againB  Edward 
£^r/ 0/ Oi-ford,  in  Mai ntena?>ce  of  their 
Jmfeachment  againfihim  for  High  Crimes 
and  Mifdeineanors. 


I,  '-T'  H  AT  whereas  for  many  Years  paft  there 
JL  hath  been  a  long  and  expenfive  War,  both 
by  Sea  and  Land,  carried  on  by  his  Majefty  and 
his  Allies  againft  the  French  King,  for  the  prefcr- 
ving  the  Balance  of  Europe,  and  for  preventing 
the  Growth  of  the  immoderate  Power  of  the  faid 
French  King;  towards  theProfecution  of  which 
War  great  Sums  of  Money  have  been  given  and 
levied  by  Authority  of  Parliament,  and  many 
Debts  have  been  contracted,  w  hich  remain  a  very 
heavy  Burden  upon  the  People  of  England;  the  faid 
Earl  being  then  of  his  Majefty's  moft  honourable 
Privy-Council,  but  always  preferring  his  private 
Intereft  to  the  Good  cf  the  Publick,  and  taking 
Advantage  of  the  ready  i^ccefs  he  had  to  his  Ma- 
jefty's Perfon,  during  the  Continuance  of  the  faid 
War,  in  Violation  of  his  Duty  and  Truft,  hath 
procur'd  from  his  Majefty  one  or  more  Grant  or 
Grants  of  feveral  Manours,  Meffuages,  Lands, 
Tenements,andHereditaments,within  the  King- 
doms of  England  or  Ireland,  or  clfewhere  within 
his  Majefty's  Dominions,  of  a  great  Yearly  Va- 
lue ;  and  alfo  of  exorbitant  Sums  of  Money  to 
be  made  to  him,  or  others  in  Truft  for  him,  but 
to  his  Ufe,  the  Profits  whereof  he  now  enjoys  ; 

whereby 


The  Answer  0/ Ed  ward  Earl  0/ Orford, 
to  the  Articles  exhibited  again'd  hifn  by 
the  Knights^  Citizens^  and'Btirgefjes  in 
Parliafiient  afl'emhled,  intheNawe  ofthevi- 
felves^  and  of  all  the  Ccfumons  of  Enghnd, 
in  ISIainte  nance  of  their  Jnifeachment  a- 
gainfi  the  faid  EarJ^  for  High  Crifnes  and 
Mif demeanor  ,  fnffo^'d  to  he  committed ly 
him.     'Delive/d  in  14°  May,  1 70 1 . 

TH  E  faid  Earl,  fiving  to  himfelf  all  Advan- 
tages of  Exception  to  the  faid  Articles, and 
of  not  being  prejudiced  by  any  Words  or  want  of 
Form  in  this  his  Anfwer,  and  faving  to  him  all 
Privileges  and  Rights  belonging  to  him  as  one  of 
the  Peers  of  this  Realm  ;  for  Anfwer  to  the  faid 
Articles,  humbly  faith, 

I.  To  tiie  Firft  Article,  That  he  having  for  fe- 
veral Years  render'd  his  Majefty  his  utmoft  Ser- 
vice and  Duty,  as  a  good  and  loyal  Subjed  ought 
to  do,  his  Royal  Majefty  was  gracioufly  pleas'd, 
upon  feveral  Occafions,to  take  notice  of  the  fame, 
and  out  of  his  wonted  Bounty,  and  of  his  Free- 
will, was  pleas'd  to  give  the  faid  Earl  two  Grants, 
one  whereof  was  aReverflonary  Grant  for  Years, 
of  fome  Houfes  depending  upon  a  then  precedent 
Eftate  for  about  Nine  and  twenty  Years ;  which 
being  a  Reverfionary  Intereft  at  io  great  a  diftance, 
altho'  the  laid  Earl  thankfully  receiv  d  the  fame 
from  his  Majefty,  as  his  Grace  and  Bounty,  yet 
the  fame  was  of  no  great  Value  :  And  the  other 
of  them  was  a  Grant  of  the  Remainder  of  a  grofs 
Sum,  amounting  to  about  Two  thoufand  Pounds 
a  Year,  for  Five  Years :  Which  are  the  only  Grants 
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whereby  the  Standing  Revenues  of  the  Crown  of    of  any  Manours,  Mefluages,  Lands,  TenemcntSi 


England,  which  ought  to  be  applied  to  the  Ser 
vice  ot  the  Pubiick,  are  greatly  diminifti'd,  and 
the  People  of  England  thereby  burthen'd  with 
Debts,  and  fubje&ed  to  grievous  Taxes. 


II.  That  in  Breach  of  the  Trufl:  repofed  in  him 


Hereditaments,  or  Sums  of  Money  whatfoeverj 
which  he,  or  any  in  Truft  for  him,  hath  had  from 
his  Ma  jelly  ;  and  which  faid  two  Grani'>  his  Ma- 
jefty  was  gracioully  pleas 'd,  after  many  Yearsser- 
vice,  freely  to  befiow  upon  him  the  faid  Earlj 
without  any  Surprize,  finifter  or  indirect  Means 
of  the  faid  Earl  in  obtaining  the  fame,  and  which 
Grants  he  humbly  conceives  were  not  unufual  in 
likeCafes,  the  accepting  whereof  he  humbly  hopes 
was  not  any  Violation  of  his  Duty,  or  of  any 
Truft  in  him  the  faid  Ear!  repos'd. 

II.  To  the  fecond  Article  the  faid  Earl  anfwer- 


whilft  he  was  Commander  in  Chief  of  the  Navy  eth  anddenieth,  That  he  at  any  time  converted  to 

Royal  of  England^  in  or  near  the  Streights  o{  Gi-  his  own  private  Ufe  any  Pubiick  Money  ifl'ued  to 

Iraltar,  and  within  the  Time  aforefaid,  he  the  faid  him  for  the  Service  of  the  Navy;    or  that  he  the 

Earl  did  receive  great  Sums  of  the  Pubiick  Money,  faidEarl  ever  procur'd,  or  had  any  Privy-Seal.or 

iiTued  out   to  him  for  the  Service   of  the  Navy,  Privy-Seals,  to  difcharge  him  from  accounting  for 


which  he  hath  converted  to  his  own  private  Ufe, 
find  unlawfully  and  unjuftly  procur'd  a  Privy-Seal, 
or  Privy-Seals,  to  difcharge  him  from  accounting 
to  the  Pubiick  for  the  fame  ;  and  alfo  harh  re- 
ceiv'd  other  great  Sums  of  Money  from  his  "Ma.- 
je{\\'s Exchequefyas  Paymafteror  Receiver-General 
of  the  Navy,  without  giving  a  due  and  legal  Ac- 


the  fame;  but  faith.  That  he  the  faid  Earl  did 
make  up,  and  upon  Oath  pafs  his  Accounts  for 
the  Moneys  imprefs'd  to  him  for  the  Service  ia 
this  Article  mention'd;  which  Account  was  le- 
gally declar'd  and  pafs'd,upon  very  ftriftandgreat 
Examination,  by  the  Lords  Commiflioners  of  the 
Treafury  ;  and  he  the  laid  Fni  hath  hlsQidetm  ejl 


count  thereof,  whereby  he  hath  occafion'd  great  in  due  Courfe  of  Law  upon  the  fame.  But  the 
Clamours  and  Difcontents  among  the  Seamen,  Commiflioners  of  the  Viftualing-Office  making 
and  others  belonging  to  his  Majefty's  Navy,  who  fomc  unufual  Ob/edtions  to  part  of  the  faid  Ac- 
are  thereby  reduced  to  great  Miferies  and  Necef-  count,  concerning  fome  Provilions  furnifh'd  to  the 
fities  for  want  of  their  juft  Dues,  to  the  great  Dif-  Fleet  by  the  faid  Earl,  in  the  King  oi  Spain  s  Do- 
couragement  and  Difcredit  of  the  Pubiick  Service,     minions,   altho' the  fame  were  truly  and  really 

had  and  fpent  by  the  Seamen  in  the  Fleet,  and 
paid  for  by  him  the  faid  Earl ;  and  which  Objeftlons  in  like  Cafes  had  not  been  made  or  flood  up- 
on, nor  could  be  reafonably  expected  ;  his  Majefty  was  pleas'd  to  dired  and  order  a  Privy-Seal  to 
difpenfe  with  the  Form  in  that  particular;  but  the  faid  Earl  did  make  no  Advantage  to  himfelf 
thereby  ;  nor  was  his  Majefty,  or  the  Government,  in  the  leaft  defrauded  therein  ;  it  appearing, 
upon  a  very  ftrict  Examination,  that  lefs  Rates  were  allow'd  for  the  faid  Provilions  than  had  been 
allow'd  before  in  like  Cafes  ;  or,  as  the  faid  Earl  is  inform 'd,  hath  been  fince  allow'd.  And  to  the 
latter  part  of  the  faid  Article  faith,  That  for  the  Moneys  by  him  received,  as  Treafurer  or  Receiver- 
General  of  the  Navy,  he  hath  already  deliver'd  in  his  Accounts,  and  is  ready  to  perfetSt  the  fame, 
according  to  the  ordinary  Method,  fome  of  'em  lying  ready  with  the  Auditors  to  be  declar'd,  and 
the  reft  of  'em  being  made  up  and  deliver'd  in  to  be  examin'd,  in  order  to  be  pafs'd  ;  and  faith. 
After  juft  Allowances  had,  he  does  not  believe  he  fliall  appear  to  be  indebted  upon  the  faid  Ac- 
counts ;  And  alfo  denies,  that  any  Perfons  are  Sufferers  for  want  of  their  Dues,  in  refped  of  the 
faid  Accounts  ;  or,  that  the  Pubiick  Service  is,  or  hath  been,  any  ways  diicourag'd  or  difcredited 
thereby,  as  in  the  faid  Article  is  alledg'd. 


III.  That  he  the  faid  Earl,  while  he  was  in 
feveral  Ports  belonging  to  the  King  of  Spain's  Do- 
minions, did  receive  from  the  faid  King  of  Spain 
and  others  confiderable  Sums  of  Money,  and  great 
Quantities  of  Wine,  Oil, and  other  Provifions  for 
the  Fleet,  to  a  very  great  Value;  forall  which  he 
ought  to  have  accounted  :  But  the  faid  Earl  did 
convert  the  fame  to  his  own  Ufe,  and  did  either 
embezzle  thofe  Provifions,  or  reckon 'em  as  bought 
with  the  Money  allow'd  for  furnilTiing  the  Navy 
with  irefh  Provifions;  and  that  for  advancing  his 
own  private  Intereft,  and  fecuring  himfelf  from 
rendring  any  Account  to  the  Pubiick,  he  the  faid 
Earl,  during  the  faid  War,  procur'd,  enjoy 'd,  and 
polfefs  d  di\  ers  great  Offices,  which  were  incon- 
fiftent,  and  in  their  nature  improper  to  be  execu- 
ted by  ore  and  the  fame  Perfon,  and  which  ought 
to  be,  and  by  the  Laws  and  Ufages  of  this  Realm 
were  and  are  appointed  and  defign'd  as  Checks 
one  upon  the  other,  in  Breach  of  the  faid  Laws, 
to  the  Difiionour  of  his  Majefty,  agd  Prejudice 
of  his  People, 

IV.  Thac 


III.  To  the  Third  Article  the  faid  Earl  an- 
fwereth,  and  denies,  that  he  receiv'd  any  Moneys 
whatfoever  from  the  King  o{  Spain,  or  any  other 
Perfon,  as  in  the  Article  is  alledg'd  }  and  faith. 
That  what  Wine,  Oil,  or  other  Provifions  were 
receiv'd  from  the  King  of  Spain,  or  any  others, 
for  the  Fleet,  were  duly  deliver'd  and  diftributed 
amongft  the  Officers  and  Seamen  thereof;  and 
denies  he  did  embezzle  any  of  the  Provifions,  ot 
reckon'd  them,  or  any  part  of  them,  as  bought 
with  the  Moneys  allow'd  for  furnifhing  the  Navy 
with  frefh  Provifions  :  And  does  alfo'deny,thac 
he  the  faid  Earl  did  enjoy  any  Offices  inconfiftenc 
in  their  Nature  (as  he  is  advis'd)  one  with  the 
other,  or  which  were,  or  ought  to  be.  Checks  one 
upon  the  other  ;  or,  that  he  any  ways  fecur'd,  or 
pretended  to  fecure,  himfelf  from  rendring  any 
Account  to  the  Pubiick,  by  any  Office  or  Offices 
whatfoever;  or,  that  he  is  guilty  of  the  Breach 
of  any  Laws,  to  his  Knowledge,  by  executing  any 
Office  or  Offices,  or  ever  executed  the  fame  to 
theDiflionour  of  his  Majefty,  or  to  the  Prejudice 
of  his  People,  as  in  the  faid  Article  is  alledg'd. 

IV.  To 
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IV.  That  hethefaid  Earl,  within  the  Time  a- 
forefa'id,  hath  clandeftinely,  contrary  to  the  Law 
of  Nations,  fold  and  difpos'd  of  feveral  Veflels, 
with  their  Ladings  and  Cargo,  taken  under  Pre- 
tence of  Prize  by  his  Majefty's  Ships  of  War, 
without  Condemnation  or  judicial  Proceedings, 
and  converted  the  Money  to  his  own  Uie,  well 
linowing  if  they  had  been  condemned,  as  by  Law 
they  ought  to  have  been,  one  Tenth  (after  Cu- 
ftoms  allow'd)  and  one  Third  Part  of  the  Value 
thereof,  the  Cuftoms  and  the  faid  Tenth  being 
dedufted,  are  by  Aft  of  Parliament  appropriated 
to  efpecial  Ufes.  By  which  Proceedings  the 
Publick  has  been  greatly  endamag'd  and  defraud- 
ed, and  the  Debts  of  the  Nation  encreas'd 


V-  And  whereas  Complaints  were  made  to  the 
Commiflioners  for  executing  the  Office  of  Lord 
High  Admiral  of  £K^/rtH^  (where  the  faid  Earl 
at  that  Time  prefided)  by  the  Company  trading 
to  the  Eaft- Indies,  of  divers  Piracies  committed  in 
the  South-Eaft  Seas,  to  the  Deftruftion  o[  their 
Trade,  defiring  they  might  have  Letters  of  Mart 
granted  to  them,  whereby  to  be  empower'd  (:ho' 
at  their  own  Charge)    to  fupprefs  fuch  Pirates  : 
But  the  faid  Earl,   preferring  his   own  Intereft, 
difcourag'd  and  rejefted  their  Requefl  and  Pro- 
pofal;  and,  in  fome  fliort  Time  after,  jointly  with 
others,  did  procure  a  Commiflion  for  one  William 
Kidd  ;  as  likewife  a  Grant  under  the  Great  Seal 
of  England,  to  and  for  the  Ufe  of  him  the  faid 
Earl,  and  others,  of  the  Ships  and  Goods  ot  cer- 
tain Perfons  therein  nam'd,  and  alfo  of  all  Goods 
found  on  board  the  faid  Ships.     And   the  faid 
Company   having  Intimation  of  a   Commiilion 
granted  to  the  faid  Kidd,  being  apprehenfive  of 
the  ill  Confequences  of  the  fame,  did  apply  them- 
felves  to  the  faid  Board  of  Admiralty,  defiring  to 
know  what  Powers  and  Inftruftions  were  given  : 
But  fuch  their  reafonable  Requefl  was  deny'd  ; 
and  Kidd,  who  was  known  to  be  a  Perfon  of  ill 
Fame  and  Reputation,  order'd  to  purfue  the  in- 
tended Voyage  ;  in  which  he  did  commit  divers 
Piracies  and  Depredations  on  the  High  Seas,  be- 
ing thereto  encourag'd  thro'  the  Hopes  of  being 
proteded  by  the  high  Station  and  Intereft  of  the 
faid  Earl,  in  Violation  of  the  Law  of  Nations, 
and  the  Interruption  and  Difcouragement  of  the 
Trade  of  England. 


VI.  That  the  faid  Earl,  within  the  Time  *fore- 
faid,  when  an  horrid  Confpiracy  was  difcover'd 
againft  his  Majefly's  facred  Perfon,  and  the  King- 
dom was  under  an  Apprehenfion  of  an  immediate 
Invafion  from  France  ;  and  divers  Ships  of  War 
(particularly  the  Ship  Dutcbefs)  were  Arm'd  out, 
Equipp'd  and  Mann'd  in  Defence  of  the  Realm,  to 
oppofe  the  intended  Invafion,  did  his  utmoft  En- 
deavour to  prejudice  and  weaken  the  Navy  Royal 

of 


IV.  To  the  Fourth  Article  the  faid  Earl  an- 
fwereth,  and  faith,  He  believes  chat  the  Prizes  ta- 
ken in  the  late  War  were  appropriated  as  by  the 
Aft  of  Parliament  in  that  behalf  is  prcvided  ;  but 
denies  that  he  did,  at  any  Time,  lell  or  difpofe 
of  any  Veflel  or  Vefl'eIs,or  theirLadings  or  Cargo 
taken  as  or  under  the  pretence  of  Prize,  by  any 
of  his  Majefty's  Ships  of  War,  without  Condem- 
nation or  judicial  Proceedings,  or  converted  the 
Moneys  arifing  by  Sale  of  any  Veflel  or  VelTcIs, 
or  their  Lading  or  Cargo,  taken  as  or  under  pre- 
tence of  Prize,  by  any  of  his  Majefty's  Ships  of 
War,  to  his  own  Ufe;  but,  on  the  contrary,  did 
from  time  to  time,  in  his  Station,  give  Orders, 
that  the  Prizes  taken  fliouid  be  carefully  preferv'd 
without  Embezzlement,  and  duly  proceeded  a- 
gainff,  and  the  Produce  anfwer'd  as  the  Law  di- 
refts :  And  therefore  humbly  infifteth,  that  the 
Publick  hath  been  no  ways  endamag'd,  or  the 
Debts  of  the  Nation  encreas'd,  by  any  Negled 
or  Default  of  the  faid  Earl. 

V.  To  the  Fifth  Article  the   faid  Earl  faith. 
That  the  EaR-huUa  Company,  about  the  begin- 
ning of  M:irch,  One  thouflind  Six  iiundred  Nine- 
ty and  Six,  did  apply  to  the  Admiralty  Board,  cf 
which  the  faid  Earl  was  one,  to  impower  their 
Ships  and  Officers  tofeizeand  take  all  Pirates  in- 
fefting  the  Seas  within  the  Limits  of  their  Char, 
ter;  and  likewife  to  erefl:  a  Court  of  Admiralty 
in  thofe  Parts,  to  try  and  condemn  fuch   Pirates 
as  they  fhould  take.     Upon  which  Application 
the  Board  of  Admiralty  did  take  Advice,  and  were 
inform'd.  They  had  no  Authority  to  grant  the 
fame;  and  denies  he  the  faid   Earl  tver  difcou- 
rag'd or  rejeded  the  Company's  Requefl  therein, 
unlefs  it  were  by  telling  them,  That  the  Admi- 
ralty by  Law  could  not  grant  the  fame  :  And  de- 
nies that  the  Company  was  ever  deny'd  Letters 
of  Mart  in  common  Form,  to  the  Knowledge  of 
the  faid  Earl :    And  faith,  as  to  the   Matter  of 
Kiddy    in  the   Article  mentioned.   He  was  gone 
upon  his  Expedition  about  twelve  Months  before 
that  Time.     And  as  to  his  Commiilion,  and  the 
Grant  in  the  faid  Article   mention'd,    the   faid 
Earl  humbly  conceives,  and  is  advis'd,  the  fame 
were  not  contrary  to  Law;  but  fure  he  is,  the 
faid  Expedition  was  intended    for  the  Publick 
Good  and  Service;  and  faith.  The  faid  Kiddhad. 
no  Pow  ers  or  Inflruftions  from  the  Board  of  Ad- 
miralty, other   than  the  ordinary  and  common 
Letters  of  Mart,  the  Contents  whereof  are  com- 
mon, and  well  known  to  Merchants.     And  the 
faid  Earl  doth  deny  that  he  knew  the  faid  Kidd 
to  be  of  ill  Fame  and  Reputation;    but  in  cafe 
the  faid  Kidd  hath  committed  any  Piracies,  he 
the  faid  Kidd  is  anfwerable,  and  ought  toanfwer 
for  the  fame,  he  never  being  order'd  by  the  faid 
Earl  fo  to  do  ;  nor  had  he  ever  any  the  kafl  En- 
couragement given  him  by  the  faid  Earl,  or  any 
other,  to  his  Knowledge,  to  expeft  or  hope  for 
any  Proteftion  therein,    or  in  any  illegal  Action 
done  or  committed  by  him. 

VL  To  the  fixth  Article  the  faid  Earl  faith, 
he  believes  it  to  be  true,  that  there  was  a  horrid 
and  barbarous  Plot  and  Confpiracy  againfl  his 
Majefly's  facred  Perfon,  and  that  there  was  an 
Apprehenfion  of  an  immediate  Invafion  ;  but  the 
faid  Earl  hopes,  no  Negled;  of  Duty  in  his  Sta- 
tion can  be  Jmputed  to  him  to  prevent  the  fame. 
And  as  for  the  Ship  Dutchefs,  which  was,  amongfl 
many  others,  arm'd  and  equipp'd  in  Defence  of 
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of  England  ;  for  chat  he  the  {"lid  Eari,  by  Co- 
lour of  his  Office  (beinj^  then  firil  Commilho- 
ner  fcr  executing?:  tin-  Office  of  Lord  High  Ad- 
miral of  Englaitd)  without  the  Privity  oi:  rlie  o- 
ther  Commiffiouers,  contrary  to  his  O.iCh  and 
Duty,  and  preferring  his  Hop.'S  cf  Gain  to  him- 
felf,  to  the  Safety  ot  the  PuLlici;,  did  order 
Capt.  Steward,  Commander  ot  the  Ship  Diitchep, 
to  deliver  over  and  put  on  B.  ard  the  i'n"d  Kiad, 
mention'd  in  tlie  foregoing  Article,  out  ot  the 
faid  Ship  T^he  Dnuhijs,  a  greai"  Number  of  able 
Seamen,  levied  and  provided  ac  the  Expcncc  ot 
the  Publick,  and  then  difcharging  their  Duty  in 
Defence  of  their  Country,  andagainft  their  own 
Confcntjto  the  Prejudice  of  the  Publicit  Security, 
and  CO  the  endangering  of  the  faid  Ship  ^'he  Duth- 
efs,   if  it  had  been  attack'd  by  the  Enemy. 

VII.  That  the  faid  Earl,  during  the  faid  War, 
and  at  a  Time  of  the  greatefl  Exigency  and  Nc- 
cefTity,  when  Ships,  Men,  and  Money  were  wan- 
ting :c  guard  the  Seas,  and  proted:  our  1  rade, 
did  bv  MifreprcfePitations,  and  contrary  to  his 
b  AUidcn  Duty,  and  the  Truft  repofed  in  him, 
r T'^cure  a  Grant  or  Order  for  his  Majefiy's  Ship 
loi  DJphin,  then  fifted  our,  mann'd  and  equipp  d 
for  chj  Service  of  the  Publick,  to  be  employ'd  in 
a  private  Voyage  and  Undertaking,  for  the  Ad- 
vantage of  himfelf  and  others  concerned  with 
him.  Li  purfuoj^ce  whereof,  and  for  their  pri- 
vate Gail),  the  Si;ip  was,  at  tlie  Publick  Expcnce, 
ccntitiued  in  Foreign  Parts  for  feveral  Months, 
to  tiie  Ueflruftion  and  Lofs  of  his  Majefty's 
Siibjcas  on  Board  the  fame,  to  the  weakening  the 
Navy,  by  rendering  the  faid  Ship  unferviceable, 
and  the  increafing  the  Debts  of  the  Publick. 


VIII.  That  the  faid  Earl,  during  the  Time  cf 
his  Commanding  the  Navy  Royal  of  £h^/i7»(^,  did, 
through  Neglett,  and  in  Contempt  of  Orders, 
xinneceffarily  hazard  and  expofe  to  imminent 
Danger  the  faid  Navy  ;  and  that  during  the 
Time  aforefaid,  having  had  many  Opportunities 
of  taking  or  deflroying  the  Ships  belonging  to 
the  French  King,  the  faid  Eari,  contrary  to  Ad- 
vice, in  Difobed^ence  to  Orders,  and  in  Ncgied 
of  his  Duty,  did  fufter  and  permir  the  (liid 
Ships  to  return  fafe  into  their  own  Harbours. 


IX.  That  the  faid  Earl,  well  knowing  our  So- 
veraign  Lord  the  King  to  have  been  engaged  in 
feveral  Alliances  with  the  Emperor  of  Germany, 
and  other  Princes  and  States,  particularly  in  a 
Treaty  concluded  with  his  Imperial  Majefty, 
in  the  Year  of  our  Lord  One  Thoufand  Six 
Hundred  Eighty  Nine,  the  End  and  Intention 
of  all  which  Leagues  and  Treaties  were  to  pre- 
vent the  Growth  of  the  Power  of  the  French 
King,  and  to  fecurc  England,  and  the  ancient 
Allies  of  England,  againil  the  fame,  did  not- 
wirhftanding  in  concert  with  other  Falfe  and  E- 
vil  Counfellors,  advife  our  faid  Sovereign  Lord 
the  King  in  the  Year  One  Thcufar.d  Six  Hun- 
dred Ninety  Eight,  to  enter  into  one  Treaty  for 
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the  Realm,  the  faid  Earl  faith,  that  the  Men  in 
the  f.iid  Article  mention'd  to  be  taken  from  on 
Board  her,  were  but  ibme  of  the  very  Peribns 
that  were  juft  before  taken  from  on  Board  Capt, 
Kidd,  and  returned  by  their  own  Confenc  on 
Board  Capt.  Kidd  again,  not  being  above  twenty 
in  Number  ;  and  faith,  all  Fears  of  rhe  Invafioii 
were  ti-.en  over  and  ac  an  end:  And  denies,  that 
the  lame  was  intended  to  weaken,  or  did  wea- 
ken the  laid  Ship,  or  the  Navy  Royal  ;  or  that 
the  faid  Seamen  fo  returning  on  Board  the  faid 
Kidd,  were  levied  or  provided  at  the  Expence  of 
the  Publick,  or  did  return  or  were  put  on  Board 
the  laid  Kidd,  againfl  their  own  Confent,  or  to 
the  Prejudice  of  the  Publick  Security  ;  or  that 
the  Ship  Dithhtf>  was  thereby  endanger'd,  if  (he 
had  been  attack'd,  as  in  the  faid  Article  is  al- 
Icdg'd. 

VII.  To  the  fevench  Article  the  Tiid  Earl  an- 
fwereth  and  denies,  I'hat  he  did  by  Mifreprefen- 
tation,  or  otherwife,  obtain  or  procure  a  Grant 
or  Order  for  his  Mijefty's  Ship  Dolphin,  to  be 
employ'd  in  a  pri\-ate  Voyage  or  Undertaking  ; 
but  what  was  done  therein,  was  done  upon  the 
Peace  concluded,  and  by  his  Ma jelfy's  Command, 
at  the  Inftance  and  Requefl  of  other  Perfons,, 
and  not  of  the  fiid  Earl,  but  contrary  to  his  O- 
pinion.  Nor  was  the  fiid  Earl  any  way  con- 
cerned in  Intereft  therein,  till  after  his  Majclfy's 
Orders  were  given  about  tlie  faid  Ship  ;  and  then, 
and  not  before,  fome  of  the  Perfjns  conce/ned  in  • 
the  faid  Adventure,  defired  the  faid  Earl  to  take 
fome  Shares  therein  (the  Number  whereof  he 
doth  not  remember)  which  rhe  faid  Earl  accord- 
ingly did  ;  but  humbly  infifls  that  his  Artings 
therein  were  not  contrary  to  his  Duty,  or  the 
Truft  in  him  repofed,  or  the  Debts  of  the  Na- 
tion thereby  increas'd. 

Vill.  To  the  Eighth  the  faid  Earl  anfwcrcth 
and  denies,  That  at  at  any  Time  w  hiie  he  com- 
manded the  Navy  Royal,  he  did  through  Neg- 
left  or  Comtempt  of  Orders,  unnccellarily  ha- 
zard or  expofe  to  Danger  the  laid  Navy  ;  and 
alfo  denies,  that  upon  any  Opportunity  of  ta- 
king or  deftroying  the  Ship's  of  the  French  King, 
he  did,  contrary  to  Advice,  or  in  Difobc.ience 
to  Orders,  negled:  to  do  the  fame :  And  alfo 
denies  that  he  did  fufter  or  permit  any  of  the 
French  King's  Ships  to  return  into  their  own 
Harbours,  when  he  had  Opportunity  to  prevent 
the  famci  and  humbly  inlifts  he  is  not  guilty  of 
any  Negleft  or  Omiflion  of  his  Duty  herein, 
nor  did  exped  in  this  Particular  to  be  charged, 
therewith,  confidering  his  faithful  Services  reii- 
dered  againg  the  French  Fleet. 

IX.  To  the  Ninth  Article  the  laid  Earl  faith. 
He  believes  it  to  be  true,  that  his  Majefty  hath 
been  engaged  in  feveral  Alliances  with  feveral 
Princes,  and  particularly  with  the  Emperor, 
in  the  Year  One  Thoufand  Six  Hundred  Eighty 
Nine  ;  and  that  the  End  of  thofe  Alliances  vv«s 
to  prevent  the  Growth  and  Power  o£  France, 
and  to  fecure  this  Kingdom  and  its  Allies  :  But 
the  faid  Earl  does  deny,  that  he  did  advife  his 
Majefly  to  enter  into  the  Treaty  ,of  Partition, 
charged<ipon  the  faid  Earl  in  this  jirticic,  nod 
fo  far  as  the  faid  Earl  was  any  ways  arq'^ainted 
therewith,  he  r.bjeiSted  to,  and  gave  his  Opinion 
againft  the  fame. 

X.  Tt^ 
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dividing  the  Monarchy  and  Dominions  of  Spain;  in  purfuance  thereof,  in  the  Year  One  Tlun,l;ind 
Six  Hundred  Ninety  Nine,  one  other  Treaty  was  entered  into  to  the  lilie  Purpofe;  by  which  Trea- 
ties "rcat  Injuflice  was  done  to  the  Emperor,  an  ancient  Ally  of  our  faid  Soveraign  Lord  the  King, 
and  a  large  Part  of  the  faid  Spanifl)  Dominions  were  to  be  added  to  the  Crown  of  Fiame  ;  botli 
which  Treaties  were  prejudicial  to  the  Intereft  of  the  Proteifant  Religion  all  over  Europe,  Ruinous 
to  the  Trade  of  England,  and  Diftionourable  to  our  Soveraign  Lord  the  King,  and  the  People  of 
thefe  Kingdons. 

All  which  Crimes  and  Mifdemeanors,  were  committed  and  done  by  him  the  faid  Earl,  againft 
our  Soveraign  Lord  the  King,  his  Crown  and  Dignity,  the  Peace  and  Intereft  of  this  Kingdom, 
and  in  Breach  of  the  feveral  Trufts  repofed  in  him  the  faid  Earl. 

X.  And  he  the  faid  Earl  of  Orfurd  was  one  X.  To  the  Tenth  Article  the  faid  Earl  an- 
of  the  Lords  Juftices,  during  his  Majefty's  Ab-  fwereth  and  faith,  That  true  it  is,  his  Majcfly 
fence  beyond  the  Seas,  the  Firft  Commiflioner 
for  Executing  the  Office  of  Lord  High  Admi- 
ral of  England,  Commander  in  Chiet  of  his  Ma- 
jefties  Navy  Royal,  one  of  his  Majefties  Privy 
Council,  and  Treafurer  of  his  Majefty's  Navy, 
or  in  fome  or  one  the  faid  Stations,  during  the 
time  that  all  and  every  the  Crimes  before  fet 
forth  were  done  and  committed. 


That  the  faid  Commons  by  Proteftation,  fa- 
ring to  themfelves  the  Liberty  of  Exhibiting,  at 
any  time  hereafter,  any  other  Accufation  or  Im-_ 
peachment  againft  the  faid  Earl,  and  alio  of 
Replying  to  his  Anfwers  or  to  any  of  them,  and 
of  oftering  Proofs  of  all  the  faid  Premifes  or  any 
of  them,  or  any  other  Impeachment  or  Accufa- 
tion that  fhall  be  exhibited  by  them,  as  the  Cafe 
fhall  according  to  the  Courfe  of  Parliament 
Require  ;  do  Pray  and  Demand,  That  the  faid_ 
Earl  may  be  put  to  Anfwer  for  all  and  every  ot 
the  Prerailes,  and  that  fuch  Proceedings,  Exa- 
minations, Trials  and  Judgments,  may  be  upon 
every  of  them  had  and  ufed,  as  is  agreeable  to 

JLaw  and  Juftice. 
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was  pleafed  to  employ  and  intruft  him  in  the 
feveral  Offices  and  brations  in  this  Article  men- 
tioned, for  feveral  Years,  as  his  Majefty  Occa- 
fions  required,  although  not  for  all  the  Time  iii 
the  fiid  Article  mentioned  •  and  hopes  and  hum- 
bly infifteth  upon  it,  that  he  the  faid  Earl  did 
from  time  to  time,  according  to  his  Duty,  and 
the  Trufts  in  him  repofed,  difchirgethe  faid 
Offices  and  Employments  with  Loyally,  Faith- 
fulnefs  and  Zeal  to  his  Majefty  and  his  Peo- 

And  thus  having  laid  his  Cafe  before  your  Lord- 
fliips,  he  the  faid  Earl  does  humbly  infift 
and  Anfwer  to  the  fjid  Impeachment,  and  all 
and  every  the  Articles  aforefaid.  Exhibited 
againft  him,  that  he  is  not  Guilty  of  all  or 
any  of  them,  or  of  all  or  any  the  Matters  or 
Things  by  the  fuid  Articles  charged,  in  Man- 
ner and  Formasthefameare  therein,  and  there- 
by alledg'd  againft  him  ;  and  that  the  Matters 
by  him  before  fet  forth  to  bedoneand  tranfid- 
edorany  ot  them,  were  not  done  or  committed 
by  him  the  faid  Earl,  againft  our  Soveraign 
Lord  the  King,  his  Crown  and  Dignity,  or 
the  Peace  or  Intereft  ot  this  Kingdom,  or  in 
Breach  of  the  Truft  repofed  in  him  the  faid 
Earl,  and  humbly  fubmits  himfelf  herein  to 
your  Lordfhip's  Judgment. 

0  R  FO  R  D, 


After  Reading  in  the  Houfe  the  Articles  of 
Impeachment  brought  up  againft  Edward  Earl  of 
Orford,  for  High  Crimes  and  Mifdemeanors,  his 
Lordfhip  humbly  defired  to  have  a  Copy  of  the 
faid  Articles,  and  that  he  would  put  in  his  An- 
fwer to  them  in  as  fliort  a  Time  as  the  Houfe 
ftiould  think  fit  ;  it  is  thereupon  ordered  by 
the  Lords  Spiritual  and  Temporal  in  Parliament 
aflembled,  That  Edward  Earl  of  Orford  may 
have  a  Copy  of  the  faid  Articles. 

A  Meflage  was  fent  to  the  Houfe  of  Com- 
mons by  Sir  Richard  Holjord,  and  Mr.  Pitt,  to 
acquaint  them,  that  upon  Search  of  the  Jour- 
nals of  this  Houfe,  they  do  not  find  any  Pre- 
cedent of  Security  given  to  abide  the  Judgment 
of  this  Houfe  by  any  Peer,  upon  an  Impeach- 
ment of  Higli  Crimes  and  Mifdemeanors. 

Die  Mercurij  14"   Mtiij,    1 70 1. 

This  Day  Edward  Earl  of  0>;/«tvi  delivered  his 
Anfwer  to  the  Articles  of  Impeachment  of  the 
Houfe  of  Commons  againft  him,  which  was  read 
by  the  Clerk. 

The  Committe  appointed  to  confider  of  the 
manner  in  delivering  Article?  of  Impeachments 


by  the  Commons  being  Revived,  the  Houfe  was 
adjourned  during  Pleafure  J  and  the  Lords  went 
to  the  Committee.  After  fome  Time,  the  Houfe 
was  refumed,  and  the  Earl  of  Stamford  reported, 
that  they  had  infpedcd  the  Journals,  and  find 
the  firft  Step,  i-fter  Anfwers  to  Impeachments 
are  delivered,  is,  to  fend  a  Copy  thereof  to  the 
Houfe  of  Commons.  Whcrepon  it  is  ordered 
by  the  Lords  Spiritual  and  Uemporal  in  Parlia- 
ment alfembled,  that  the  Anfwer  of  Edward  Earl 
of  Orford,  delivered  this  Day  to  the  Articles  of 
Impeachment  depending  againft  him,  be  Copied, 
in  order  to  be  fent  to  the  Houfe  of  Commons 
to  Morrow-morning,  by  two  Mafters  of  Chan- 
cery. 

The  Earl  of  Orford  having  this  Day  delivered 
in  his  Anfwer  to  the  Articles  of  Impeachment 
againft  him,  defired  that  Mr-  Dodd,  and  Mr. 
Pooley  might  be  afligned  Counfel  for  him  upon 
his  Trial  :  It  is  ordered  by  the  Lords  Spiri- 
tual and  Temporal  in  Parliament  aflembled, 
that  Mr.  Dodd  and  Mr.  Pooley  (hM,  and  they  are 
hereby  afligned  Counfel  for  the  Earl  of  Orfird, 
as  defired. 


Dit 
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Lord  Sommers  and  Lord  Halifax. 


Die  yovis  15"  Mali,   1701. 


A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Sir  Richard  Holford  and  Mr.  Pitt^  to  carry 
down  a  Copy  of  the  Earl  of  Orford's  Anfwer  to 
the  Articles  of  Impeachment  againft  him. 

A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Sir  Richard  Holford  and  Mr.  Pitt,  to  ac- 
quaint them,  That  they  having  on  the  firft  Day 
of  y^pril  laft,  fent  up  to  their  Lordfliips  an  Im- 
peachment againft  IVilliam  Earl  of  Portland,  for 
High  Crimes  and  Mifdemeanors  :  And  having 
alfo  on  the  Fifteenth  Day  of  the  fame  Month 
feverally  Impeached  John  Lord  Sommers,  and 
Charles  Lord  Halifax,  of  High  Crimes  and  Mif- 
demeanors ;  their  Lordfhips  think  themfelves 
obliged  to  put  them  in  Mind,  that  as  yet  no  par- 
ticular Articles  have  been  exhibited  againft  the 
faid  Lords  ;  which  after  Impeachments  have  been 
fo  long  depending,  is  due  in  Juftice  to  the  Per- 
fons  concerned,  and  agreeable  to  the  Methods 
of  Parliament  in  fuch  Cafes. 
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The  Meflenger  fent  to  the  Houfe  of  Commons 
return  Anfwer,  -viz,.  Tiut  the  Articles  againft 
William  Earl  of  Portland,  John  Lord  Sommers, 
and  Charles  Lord  Halifax,  are  preparing,  and  in 
a  fliort  time  their  Houfe  will  fend  them  up  to 
the  Houfe  of  Lords. 

Die  Luna   ip°  Maii,   1701. 

A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  Harcourt,  and  others,  with  the 
Articles  of  Impeachment  againft  John  Lord  Som- 
mers ;  and  to  acquaint  this  Houfe,  that  the 
Matter  of  the  Charge  was  contained  in  the 
Articles;  and  alfo  that  he  was  commanded  to 
Pray  and  Demand,  that  the  Lord  Sommers  do  give 
fufficient  Security  to  abide  the  Judgment  of  the 
Houfe  of  Lords. 

The  Articles  were  read  by  the  Clerk,  as  fol- 
lows, viz,. 


A  R.  T  I  c  L  E  s  exhihited  hy  the  Fynighs,  Ci- 
tizens^ and  BwgejJ'es  in  Parlia'ment  ajj'eni- 
hledy  in  the  Name  of  themfelves^  ajidof  all 
the  Commons  of  England,  againfl  John 
'Lord  Sommeis,  'Baron  of  Evefliam,  in 
MaintenaJice  of  their  Imfeachmefit  a- 
gainfi  him  for  High  Crimes  and  Mifde- 
meanors. 


I  "TTHAT  a  Treaty  and  Alliance  between 
X  Leopold  the  Emperor  of  Gerinany,  and 
the  States-General  of  the  United  Provinces,  was 
made  and  concluded  in  the  Year  of  our  Lord 
One  thoufand  fix  hundred  eighty  nine,  upon 
their  confideration  of  the  greatnefs  of  the  Com- 
mon Danger,  wliich  then  threaten'd  all  Chriflen- 
dom  from  the  exceffive  Power  of  France,  and  the 
unconftant  Faith  of  the  French  in  the  Obfer- 
vance  of  Treaties  ;  whereby  it  was  agreed,  that 
there  fhould  be,  and  remain  for  ever,  a  Conftant, 
Perpetual,  and  Inviolable  Friendfliip  and  good 
Correfpondence  between  his  Imperial  Majefty 
and  the  States-General,  that  each  of  them  fhould 
be  obliged  to  promote  the  others  Intereft,  and 
as  much  as  in  them  lay,  prevent  all  Damages 
and  Inconveniencies  to  each  other. 

That  during  the  continuance  of  the  War, 
there  fliould  be  not  only  a  Defenfive,  but  alfo 
an  Offenfive  Alliance  between  the  faid  Parties, 
by  vertue  whereof  they  fhould  both  of  them 
aft  in  an  hoftile  manner  with  all  their  Forces 
by  Sea  and  Land,  againft  the  French  King,  and 
fuch  of  his  Allies  as  fhould  refufe  to  feparate 
themfelves  from  him.  That  after  the  War 
fliould  be  ended,  and  a  Peace  concluded,  there 
fhould  remain  between  his  Imperial  Majefty, 
his  Heirs,  and  Succeffors,  and  the  States-General, 
a  perpetual  Defenfive  Alliance  againft  the  Crown 
of  France,  and  its  Adherents. 

That  if  the  Crown  of  France  fliould  again  at- 
tack either  of  the  faid  Confederate  Parties,  at 
what  time  foever  the  fame  fliould  be  done,  they 
fliould  faithfully  affiil  each  other. 

Vol.  V.  That 


The  Answer  of  John  Lord  Sommers^ 
Baron  of  Evefliam,  to  the  Jrticks  ex- 
hibited hy  the  lynights,  Citizens.,  and 
'Brirgejjes  in  Parliament  affemhkd.,  in 
the  NaDie  of  themfelves.,  and  of  all  the 
Commons  of  England,  in  Mai7itenance 
of  their  Tmfeachment  againH  him  for 
High  Crimes  afid  MifdejueaJiors.,  fu^poi'd 
to  be  hy  him  com^nitted.  T>eliver''d  in 
24  May,   1701. 

THE  faid  Lord  Sommers,  faving  to  himfelf 
all  Advantages  of  Exception  to  the  faid 
Articles,  and  of  not  being  prejudiced  by  any 
Words  or  want  of  Form  in  this  his  Anfwer,  and 
alfo  faving  to  himfelf  all  Rights  and  Privileges 
belonging  to  him  as  one  of  the  Peers  of  this 
Realm  ;  for  Anfwer  to  the  faid  Articles  hum- 
bly faith ; 

I.  To  the  firft  Article,  That  he  believes  the 
now  Emperor  of  Germany,  and  the  States-General 
ot  the  United-Provinces,  being  in  the  Year  One 
thoufand  fix  hundred  and  eighty  nine,  engaged 
in  a  War  with  France,  a  Treaty  and  Alliance 
was  concluded  between  them,    and  a  feparate 
Article  then  made,   to  the  Efted  in  this  Ar- 
ticle mentioned ;  and  that  his  Sacred  Majefty 
did  afterwards  Enter  into,  Ratify  and  Approve 
the  fame  ;  to  which  Treaty,    feparate  Article, 
and  Ratification    (for Certainty  thereof)  he  re- 
ferreth  himfelf;  and  further  faith.  That  in  the 
Year  One  thoufand    Six  hundred  and  Ninety 
eight,  his  Majefty,  before  he  left  England,  was 
pleafed  to  tell  him,    that  fome  Intimation  had 
been   given  to  the   Earl  of  Portland,    when  in 
France,  that  the  French  King  inclined  to  come 
to  an  Agreement  with  his  Majefty,    concerning 
the  Succefljon  to  the  Crown  of  Spain.   And  after- 
wards  in  Auguft,    One   thoufand  Six    hundred 
and  Ninety  eight   (his  Majefty  being  then  in 
Holland,  and  the  faid  Lord  Sommers  at  Tunlridge- 
Wells,    by  his  Majefty's   PermiiTion,   for   Reco- 
very of  his  Health  )  Mr.  Secretary  Vernon  com- 
municated to  him  a  Letter  he  had  then  received, 
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That  his  Imperial  Majefty,  and  the  States-Ge- 
neral fhould  at  all  times,  by  all  means,  with  all 
their  Forces,  Proteift  and  Defend  all  xXrc  Rights 
of  each  other  againft  the  Crown  of  France,  and 
its  Adherents. 

And  other  Provifions  were  thereby  msde  for 
their  mutual  Security,  as  well  during  tb.e  Con- 
tinuance of  the  War,  as  after  the  Conclufion  of 
a  Peace. 

That  certain  feparate  Articles  were  alfo  at  or 
about  that  time  made,  whereby  the  States-Gene- 
ral maturely  confidering  that  France  had  openly 
declared  in  feveral  Courts,  that  (nctwithRand- 
ing  the  moft  folemn  Renunciation)  they  conti- 
nued their  Pretenfions  by  Force  cf  Arms  to 
affert  for  T'be  Dauphin  the  Succeffion  of  the  Spa- 
iiij!)  Monarch,  in  cafe  the  King  of  Spain  fhould 
die  without  IlVue  ;  and  alfo  conlidering  what  a 
Blow  their  Srate  would  receive,  and  what  a  Pre 
judice  might  happen  thereby  to  the  publick  Af- 
fairs, and  Quiet,  did  promife.  That  in  cafe  his 
f:\\d  Catholick  Majeffy  fliould  die  without  law- 
ful IlVue,  they  would  with  all  their  Forces  affift 
his  faid  Imperial  Majefty  or  his  Heirs,  in  ta- 
king the  Succeffion  of  the  Spanifli  Monarchy, 
lawfully  belonging  to  that  Houfe,  together  with 
its  Kingdoms,  Provinces,  Dominions  and  Rights, 
and  in  their  obtaining  and  fecuring  the  quiet 
PofiefTion  thereof,  againff  the  French,  and  their 
Adherents,  who  fhould  direftly  or  indirectly 
oppofe  that  Succeffion,  and  with  Forces  re- 
pel the  Force  that  fhould  be  brought  againfl 
them. 

That  at  the  Inllance  of  the  States-General,  in 
Purfuance  of  the  faid  Treaty  and  feparate  Arti- 
cles, our  mod  Gracious  Lord  and  Soveraign  his 
mofl  excellent  Majefly  King  JVitliam  III.  was 
invited  to  enter  into  an  Alliance  of  theaforcfaid 
Treaty,  and  into  the  Agreement  of  the  faid  fe- 
parate Articles  ;  and  thereupon  for  refloring  and 
preferving  the  publick  Peace  and  Quiet,  did  af- 
terwards in  the  faid  Year  of  our  Lord  One  thou- 
sand lix  hundred  and  eighty  nine,  enter  into, 
and  under  the  great  Seal  of  England,  accept,  ap- 
prove and  ratify,  and  in  the  mofl:  folemn  Manner, 
engage  and  promife  religioufly  and  inviolably  to 
obferve  the  flime;  without  violating  the  faid 
Treaty  or  feparate  Articles  in  any  Article,  or 
fufftring  the  fame  to  tiie  utmoft  of  his  Power  to 
be  violated. 

That  in  the  Year  of  our  Lord  One  thoufand 
fix  hundred  and  ninety  eight,  a  Treaty  was  pro- 
jefted  and  contrived  in  France,  to  be  fet  on  Foot 
between  his  Majefty,  the  French  King,  and  the 
States-General,  for  a  Partition  of  the  Spanifly 
Monarchy,  whereby  many  large  Territories 
thereunto  belonging  were  to  be  allotted  and  de- 
livered up  to  France. 

Thar  the  Tenor  and  Defign  of  the  faid  iaft 
mentioned  Treaty,  whilft  the  fame  was  in  Nego- 
tiation, was  communicated  to  the  faid  John 
Lord  Sommers,  then  one  of  the  Lords  Juftices  of 
England,  Lord  Chancellor  of  England,  and  one 
of  his  Majefty 's  moft  Honourable  Privy  Coun- 
cil. 

That  the  faid  Lord  Sojnmers,  well  knowing  tiie 
moft  apparent  evil  Confequences,  as  well  as  the 
Injuftice  of  the  faid  Partition,  did  not,  accord- 
ing to  the  Truft  and  Duty  of  his  faid  feveral 
Offices,  difluade  or  endeavour  to  obftrudt  its  ta- 
%i«g  effeft  j  but  on  the  contrary,  having  neither 
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written  by  the  Earl  of  Portland,   by  his  Majefty 's 
Order,  wherein  ic  \\as  mentioned,    tliat  Count 
I'd/lard   (who  was   then   Ambaflador   from   the 
French  King  to  his  Majefty)  had  declared  an  Ac- 
commodation might  be  found  out  in  relation  to 
the  Succeffion  of  Spain,   in  Cafe  of  that  King's 
Death  ;    and    that   his   Majefty   had   founded 
France  upon  what  Terms  an  Agreement  might 
be  made,  and  the  Conditions  were  near  of  this 
Nature,    (viz..)   That   the  Eleftoral   Prince    of 
Bavaria  fhould  have  the  Kingdom  of  Spain,  the 
Indies,  the  Low  Countries,  and  all  that  depends 
upon  the  SpaniJ]}  Dominions  (except  the  King- 
doms of  Naples  and  Sicily,  Sardinia,  the  Province 
ot  Gnypufcoa  on  this  fide  of  the  Pyrenaans,  Fonta- 
rabia  and  St.  Sehajiian,  Final,  and  the  Places  in 
T'ufcany,   of  which  Spain  then  f^ood  pofleffed  ;  ) 
in  Confi deration  of  which,  /)«««  was  abfolute- 
ly   to  renounce  the  Right  it   pretended  to  the 
Succeffion  of  Spain,   and  Milan  was  to  be  given 
to  the  Arch-Duke,  fecond  Son  to  the  Emperor : 
And  that  his  Majefty  commanded  the  faid  Mr. 
Secretary  to  fpeak  to  him  the  faid  Lord  Summe-is 
touching  that  Matter;    and  that  his  Lordfhip 
fliould  difcourfe   it  with  thofe  he  thought  he 
might  truft  with  that  Secret,  which   to    keep 
with  the  utmoft  Care  was  by  the  faid  Letters 
mentioned  to    be   of  the   higheft   Importance; 
and  at  the  fame  Time,  the  faid  Lord  Sommers 
received  a  Letter  from  his  Majefty,    ligned  by 
himfeif,  intimating  that  Count  jfaHard  had  made 
fome  Propofitions  touching  an  Agreement  with 
his    Majefty  concerning  the   Succeffion  of  the 
Kingdom  of  Spain,  the  which  the  faid  Earl  of 
Portland  would  write  to  Mr.  Secretary  Vernony 
to  the  end  his  Majefty  might  have  fome  Opi- 
nions  upon   that  Affair,    which   required   the 
greateft  Secrecy,  and  in  which  no  Time  was  to 
be  loft,  if  that  Negotiation  were  to  be  carried 
on  ;  and  for  that  End  his  Majefty  thereby  com- 
manded the  faid  Lord  Sommers  to  fend  full  Pow- 
ers to  him  under  the  great  Seal  of  England,  with 
Blanks  for  the  Names  of  Commiffionersfto  treat 
with  Count  T'allard  ;    which  his  Majefty  by  his 
faid   Letter   was   pleafed    to   fay,    he   believed 
miglit  be  done  fecretly  :  That  none  but  the  faid 
Lord  Svmn:ers  and   Mr.   Secretary   Vernon,    and 
thofe  to  vvliom  the   faid  Lord  Sommers  and  Mr. 
Secretary  fhould  communicate  h,    might  have 
knowledge  thereof;  and  that  the  Clerks  who 
were  to  write  the  full  Pow-ers  might  not  know 
what  they  were,  or  to  the  like  Effeft  ;   and  the 
laid  Lord   Summers  did  immediately  return  the 
Earl   of  Portland's  faid  Letter  to  Mr.  Secretary 
Vernon,   and   delired  him   to   communicate  the 
Contents  thereof  to  the  Earl  of  Orford  and  the 
nov/  Lord  Halif/ix  (Two  of  the  then  Lord  Jufti- 
ces,  who  as  he  was  allured  were  then  in  'lown^ 
and  alfo   to  fuch  others  as  they  and  Mr.  Secre- 
tary Vernon  fhould  think  fit  ;   who  in  regard  of 
the  King's  Command  to  have  that  Affair  kept 
a  Secret,  thought  fit  to  impart  it  to  the  Dul;e  of 
Shrexvfiiiry  only  (as  the  faid  Mr.  Secretary  after- 
wards acquainted  the  faid  Lord  Sommers ;  )    and 
fome  Time  afterwards   the  faid  Lord  Hdlifax 
came  down  to  the  fiid  Wells,  and   Mr.  Secre- 
tary Vernon  coming  thither  alfo  about  the  fame 
Time,  they  and  the  faid  Lord  Sommers  had  Dif- 
courfe together  concerning   tiie   faid  Propofal  ; 
and  the  faid  Lord  Sommers,  by  Letter  dated  the 
28th  of  Augufi,    One  thoufai:^  i\^  hundred  and 
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Keqard  to  his  Majelly's  Honour,  engag'd  by  the 
laid  Treaty  with  the  Emperor  and  States  Gene;  a!, 
asaforefaid;  to  the  Trade  and  known  Intereft  ot 
this  Kingdom,  or  the  Peace  ot  Europe  ;  did  ad- 
vile  his  Majelty  to  enter  into  the  faid  Treaty, 
and  did  fo  tar  encourage  and  promote  the  lame, 
that  the  faid  Treaty  was  concluded  and  raiihed 
under  the  Great  Seal  of  Sh^/^jk^,  then  in  the  Cu- 
flody  of  the  laid  Lord  Sommers;  and  thereby  the 
Kin"-doms  of  Naples  and  Sicily,  the  Places  depend- 
ing on  the  Monarchy  of  Spain,  lituate  on  the  Coaft 
of  'fiifcauy,  or  the  adjacent  Iflands, comprehended 
under  the  Name  of  Santo  Stephana,  Porto  Hcrcvle, 
Orhitello,  'Telamone,  Porto  Longone,  Piumtim,  the  Town 
and  Marquifate  of  Final,  the  Province  of  GuypuJ- 
con,  particularly  the  Towns  of  Fontarabin  and 
St.  Sebaflian,  fituate  in  that  Province,  and  cfpe- 
cially  the  Port  of  the  Pallage  which  is  therein 
compriz'd,  with  feveral  other  Parts  and  I'hings 
of,  or  belonging  to,  the  faid  Kingdom  of  Spain, 
were  allotted  lo  the  Dauphin  for  his  Share  ;  and 
the  Crown  of  Spain,  and  the  other  Kiiic^doms, 
Iflands,  Scates,  Countries,  and  Places  depending 
thereon  Texcept  fuch  Part,  as  aforefaid,  which 
was  thereby  allotted  to  theDanphin  forhisShare, 
and  the  Dutchy  of  Milan,  herein  after  mention'd) 
was  given  and  affign'd  to  the  Eledioral  Prince, 
eldeil:  Son  to  theEleftor  of  Bavaria,  for  his  Share, 
to  enjoy  the  fame  to  him,  his  Heirs  and  Succef- 
fors,  for  ever,  never  to  be  molefled  therein  on  any 
Pretence  of  Right  or  Claim  on  the  part  of  the 
French  King,  or  the  Dauphin,  or  his  Illue,  Heirs 
or  Succeflbrs,  nor  on  the  part  of  the  Emperor, 
the  King  of  the  R,mnns,  the  Arch-Duke  Charles 
his  fecond  Son,  and  other  Children,  crhis  Heirs 
orSucceifors ;  and  the  Dutchy  oi  AH  Ian  was  there- 
by agreed  to  be  given  to  the  fiid  Arch-Duke  tor 
his  Share,  and  In  ext'nftion  of  all  Pretenfionsand 
Rights  which  the  faid  Emperor  the  King  of  the 
Romans,  the  fiid  Arcn-Duke  Charles,  ail  his  other 
Cliildren,  Succefiors,  and  Heirs,  might  ha\e  to 
the  faid  SuccefTion  of  Spain.  By  which  Treaty  it 
was  alfo  further  agreed, That  it  any  Prince  what- 
foever  fliouid  oppofe  the  taking  Poflefiion  of  the 
Shares  thereby  agreed  on,  as  aforefaid,  his  Ma- 
jeiT;\',  the  French  King,  and  the  States  G.neral, 
fhould  affift  one  another  againft  fuch  Oppolition, 
and  hinder  the  fame  with  all  their  Power. 

That  by  a  fecret  Article  of  the  faid  Treaty,  in 
like  manner  ratified  under  the  Great  Seal  ot  En- 
gland, 'twas  provided.  That  if  the  King  of  ^piiin 
(hould  die  without  lifue,  and  the  Electoral  Prince 
of  Bavaria  fhould  afterwards  die  without  Iflue, 
his  Eieftoral  Highnefs  of  Bavaria,  his  Father, 
(hould  fucceed  him  in  all  the  Kingdoms,  Iflands, 
States,  Countries,  and  Places  afTign'd  to  the  Ele- 
ctoral Prince,  as  aforefaid,  and  enjoy  the  lame  to 
him  and  his  Children,  Succeifors,  and  Heirs,  then 
born,  or  to  be  born  ;  fo  as  neither  the  Emperor, 
his  Children,  nor  any  other  Perfon,  fhould  or 
might,  under  any  Pretext,  form  the  lead  Preten- 
fion  to  that  Succeffion  ,  his  Majefly,  the  French 
King,  and  States  General,  thereby  engaging  rliem- 
felves  to  employ  all  their  Power,  by  Land  and  by 
Sea,  for  maintaining  the  Order  eflablilli'd  by  the 
faid  fecret  Article,  relating  to  the  SuccefTion  of 
the  Monarchy  of  Spain. 

That  the  faid  Treaty  was  ratified  under  the 
Great  Seal  of  Englani  ( then  in  the  Cuftody  of 
the  laid  Lord  Scmmers)  as  an  Agreement  between 
his  Mijefly,  the  French ILiv.^,  and  Statet- General, 
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Ninety  and  eight,  did  (as  his  own  Thoughts, and 
as  what  he  apprehended  to  be  the  Reluk  of  their 
Ccnfideration)  humbly  reprefent  to  his  Majeify, 
Firil,  That  the  entertaining  of  fuch  a  Propofal, 
as  was  mention'd  by  Count  TaL'ard,  feem'd  to  be 
attended  with  very  many  ill  Confequences,  if  the 
French  did  not  act  a  lincere  Part ;  but  that  they 
were  foon  at  Eafe,  as  to  any  Apprelienfion  of 
tliat  fort,  being  fully  affur*d  liis  Majefly  would 
not  a(5c  but  with  the  utmofl  Nicenefs  in  an  Af- 
fair whe-rein  his  Glory,  and  the  Safety  of  £;;ro/'£', 
was  fo  highly  concern'd.  That  the  Second  Tliino- 
they  confider'd,  was  the  very  ill  Profped  of  what 
was  like  to  happen  upon  the  Death  of  the  King 
of  Spain,  in  cafe  nothing  was  done  previoufly  to- 
wards the  providing  againft  that  Accident,  which 
feems  probably  to  be  very  near;  the  King  of 
France  then  having  fo  great  a  Force  in  fuch  » 
readinefs,  that  iie  was  in  a  Condition  to  taka 
pofleliion  of  Spain  before  any  other  Prince  could 
be  ready  to  make  a  Stand  :  That  his  Majefly  was 
the  beft  Judge  whetlier  that  was  the  Cafe,  who 
was  fo  perfectly  inform'd  of  the  Circumflances 
of  all  Parts  abroad.  But,  fo  far  as  related  to 
EugLvnJ,  it  would  be  the  want  of  Duty  not  to 
give  his  Majefly  this  clear  Account,  That  there 
was  a  Deadnefs,  and  want  of  Spirit,  in  the  Na- 
tion univerfally,lb  as  not  at  all  to  be  difpos'dto 
the  Thoughts  of  entering  into  a  new  War;  and, 
that  they  feem'd  to  be  tir'd  out  with  Taxes,  to 
a  Degree  beyond  what  was  difcern'd,  until  it  ap- 
pear'd  upon  the  Occafion  of  the  then  late  Ele- 
ftions  :  That  that  was  the  Truth  cf  the  Faft-, 
upon  which  his  Afnjefty  would  determine  what: 
Refolutions  were  proper  to  be  taken.  The  re- 
maining Confideration  was,  what  would  be  the 
Condition  oi  Europe,  if  the  Propofal  took  place; 
but  of  that  they  thought  them.felves  little  capable 
of  judging;  but  it  feem'd,  that  [[Sicily  were  in 
the  French  hauds,  they  would  be  entirely  Matters 
of  the  Levant  Trade  :  That  if  they  were  polfefs'd 
of  Final,  and  thofe  other  S. a- Pores  on  that  fide 
(v  hereby  Afilan  would  be  entirely  fiiut  out  t'"roni 
Relief  by  Sea,  or  any  Commerce)  that  Dutch}-- 
would  be  of  little  Signification  in  tlie  hands  of 
any  Prince;  and,  that  if  the  King  of  Fi(3>:ce  had 
pofleiTion  of  that  Part  o^Guypiifcca  which  is  men- 
tion'd in  tiie  Propofal,  befides  the  Ports  he  would 
have  in  the  Ocean,  it  did  fecm  he  would  have  as 
eafy  a  Way  of  invading  Spain  on  that  fide,  as  he 
then  had  on  the  fide  of  Catalonia.  But  it  was 
not  to  be  hoped  that  France  (laould  quit  its  Pre- 
tenfions  to  fo  great  a  SuccefTion,  without  confi- 
derable  Advantages;  and  they  were  ailur'd  his 
Majefly  would  reduce  the  Terms  as  low  as  could 
be  di.;ne,  and  make  them  (as  far  as  was  polTible 
m  the  then  prefent  Circumflances  of  Things)  fuch 
as  might  be  lome  Foundation  for  the  future  Quiet 
of  Chriflendcv:,  v.hicii  all  his  Majefly's  Subjecf s 
could  not  but  be  convinc'd  was  his  true  Aim. 
And  if  it  couid  be  brought  to  paf^  that  England 
might  be  fome  way  a  Gainer  by  that Tran faction, 
whether  it  was  by  the  Elector  of  Bavaria  (who 
was  the  Gainer  by  his  Majefly's  LTterpofition  in 
that  Treaty)  his  coming  to  an  Agreement  to  lee 
the  EngUP)  into  fome  Trade  to  the  Spanifl)  Plan- 
tations, or  in  any  other  manner,  it  would  wonder- 
fully endear  his  Majefly  to  his  EngHjh  Subjeds  : 
That  it  did  not  appear,  in  cafe  the  Negotiation 
fhould  proceed,  what  was  to  be  done  on  his  Ma- 
jefly's partj  in  order  to  make  it  cake  place;  whe- 
Yy  s  ther 
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notwichftanding  the  faid  Lord  Sonimers  well  knew  ther  any  more  was  requir'd,  than  that  the  Enghfh 

that  the   fame  had  been  concluded  between  his  and  Dutch  fhould  litftill,  and  Fiance  it  fell' was  to 

Majelly's  Commilfioners  and  the  French  Ambaf-  fee  ic  executed  \  and  if  that  were  fo,  what  Sccu- 

fador,  or  the    Commiffioner  of  the  French  King  rity  ought  to  be  expefted,  that  if,  by  their  being 

only;  and,   that  the  Purport  thereof  had  never  Keuters,   the  French  ihovXd.  be    luccefsiul,    they 

been  communicated   to  the  States  General  at  the  would  confine  themfelves  to  the  Terms  of  the 

Time  of  the  Ratification  thereof  under  the  Great  Treaty,  and  not  attempt  to  make  further  Advan- 
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tages  of  their  Succefs.  And  the  faid  Lord  Sum- 
mers faith,  That  after  the  writing  of  his  faid  Let- 
ter, he  had  no  Account  whatfoevei-,  nor  heard  any 
thing  of  the  faidTreaty,or  knew  or  heard  whether 
the  iame  was  proceeded  upon,  or  nor,  until  to- 
wards the  latter  end  of  September  following  ;  when  he  was  acquainted  by  Mr.  Secretary  Vtrmn^  thac 
he  had  receiv'd  an  Account,  that  a  Treaty  relating  to  the  SucceiTion  of  the  Crown  oi  Spain  had  been 
adjuftcd,  concluded,  and  fign'd  by  the  Commiffioners  named  by  his  Majefty  tor  that  Purpofe,  and 
the  Ambaflador  and  Plenipotentiary  of  the  French  King.  And  the  faid  Lord  Summers  doti)  deny, 
that  the  faid  Treaty  of  Partition,  or  any  Propefition  for  fuch  Treaty,  or  the  Tranfifiion  thereof, 
was  communicated  to  him  the  faid  Lord  ^"ow/wfn  •  nor  was  he  acquainted  with  the  fame,  ortheDe- 
fign  thereof,  or  any  other  Matter  relating  thereto,  at  any  other  Time,  or  in  any  other  Manner,  be- 
fore he  was  told  of  the  concluding  and  figning  thereof,  as  aforefaid,  than  as  is  herein  before  mea- 
tion'd  to  be  done  by  his  Majefliy,  as  aforefaid,  and  by  his  and  the  laid  Earl  of  Pw/Atk^/'s  Letter, here- 
in before  mention'd.  And  the  faid  Lord  Su?n?ners  doth  deny  he  did, at  any7'ime  whatfoever,  advife 
his  Majefty  to  enter  into  the  fitid  Treaty,  or  anyway  encourage  or  promote  the  fame;  but  having 
made  the  Objections  before  mention'd  in  his  faid  Letter  to  his  Majefty,  againil  the  Propofitions  io 
conlmunicated  to  him,  as  aforeftid,  and-  clearly  laid  open  fuch  Thoughts  and  Obfervations  as  oc- 
curred to  him  upon  the  faid  Matter;  he  did  thereby  (as  he  conceiv'd}  fully  and  taithfully  difcliarge 
his  Trull,  and  the  Duty  incumbent  on  him.  And  the  faid  Lord  Somm crs  (unhcr  faith,  That  after- 
wards Mr.  Secretary  Vernon  did  acquaint  him,  that  he  h.:d  receiv'd,  by  his  Majefty's  Command,  a 
Copy  of  the  'I'reaty  relating  to  the  SucceiTion  of  the  Crown  of  Spain,  and  of  1'wo  Secret  Articles 
relatin'T  to  the  Matter  of  that  Treaty  ;  and,  that  he  iiad  likewife  his  Majcfty's Command  to  prepare 
the  Liltruments  for  the  Ratification  of  the  fame,  and  to  leave  Blanks  therein  for  the  Names  of  the 
Commiffioners  of  the  States  General.  And  accordingly  the  faid  Mr.  Secretary  did  prepare  the  faid. 
ieveral  Inftruments,  and  did  bring  the  fame,  fo  prepared,  to  tlie  faid  Lord  Sofn?ners,  to  pafs  the  famo 
under  the  Great  Seal ;  v/hich  was  done  accordingly,  the  faid  Lord  Sonimers  having  a  good  and  lawful 
Warrant  fo  to  do ;  and  the  faid  Ratification  was  tranfmitted  to  his  Majefty,  to  have  the  fame  per- 
fefted  in  his  Prefence  :  Which  Treaty  and  Secret  Articles  were  to  fuch  or  the  like  Efteft,  as  in  this 
Article  is  fet  forth  ;  but  for  more  Certainty,  he  refers  himfelf  to  the  faid  Treaty  and  Articles.  And 
the  faid  Lord  Soinmers,  not  being  privy  in  any  other  manner  than  as  aforefaid,  to  the  faid  Treaty, 
or  the  Tranfadion  thereof,  doth  not  know  w^hen,  or  in  what  manner,  the  fame  was  communicated 
to  the  States  General. 


IL  That  fur  the  more  effeftual  carrying  on  the 
faid  Treaty,  one  or  moreCommifllon  or  Commif- 
iionswasor  were  prepar'd,  amended,  enlarged,  or 
alter'd  by  the  (Itid  Lord  Sommers,  withe  ut  any 
lawful  Warrant  for  his  fo  doing;  whereunto  the 
faid  Lord  Somiiiers,  contrary  to  the  Duty  of  his 
faid  feveral  Oftices,  and  in  Violation  of  the  great 
Truft  repos'd  in  him,  in  or  about  the  MontJi  of 
September,  i6pS,  without  communicating  the  fame 
to  the  reft  of  the  then  Lord^  Jufticcs  of  England, 
oradvifingin  Council  with  his  Majefty's  Privy- 
Council  thereupon, did  prefume  to  affix  the  Great 
Seal  of  England. 

That  no  certain  PcrfonSof  known  Honour,  Fi- 
delity, and  Experience  were  therein  nominated 
Commiffioners,  at  the  Time  of  the  affixing  the 
Great  Seal  of  England  thereto,  but  a  blank  or 
empty  Space  was  left  in  the  faidCommiffion  or 
Commiffionsat  the  Time  ot  the  fealing  thereof, 
■wherein  the  Commiffioners  Names  were  to  be  af- 
terwards inferred  beyond  the  Seas;  notwitliftand- 
ing  which,  an  Unlimited  Power  was  thereby  gran- 
ted to  the  Commiffioners,  whofe  Names  were 
therein  afterwards  to  be  inferted,  as  aforefaid,  or 
to  either  of  them,  without  any  written  Inftru- 
ftions  whatfoever  to  reftrain,  guide,  or  direfl: 
them  in  the  Exercife  thereof;  in  his  Majefty's 
Name  to  confer  and  treat  with  the  Commiffioner 
or  Deputy,  or  Commiffiioners  or  Deputies,  of  the 
F/?K(/.iKing,  and  alfo  wifh  {lie  Commiffioners  or 

Deputies . 


Hand  in.  To  the  Second  and  Third  Articles 
the  laid  Lord  Scmmers  faith.  That  he  having  re- 
ceiv'd his  Majefty's  exprefs  Commands,  by  his 
Letter  mention^  in  his  Anfwer  totheFirft  Arti- 
cle, to  fend  to  his  Majefty  full  Powers,  under  the 
Great  Seal  of  England,  for  negotiating  the  faid 
Treaty,  with  Blanks  for  his  Majefty's  Commiffio- 
ners Names;  which  he  humbly  conceives,  and  is 
advis'd,  w^as  a  fufficient  Warrant  for  him  to  pafs 
a  Commiffion  under  the  Great  Seal  for  that  Pur- 
pofe ;  and  the  fame  being  prepar'd  in  ufual  Form 
of  Commiffions  of  fall  lowers,  with  Blanks  for 
Commiffioners  Names,  according  to  hisMajefty's 
Di  regions,  he  did  affix  the  Great  Seal  to  the  fame; 
and  the  faid  Commiffion  was  lent  to  his  Majefty, 
then  in  Hslland,  to  be  perfefted  in  his  Prefence, 
by  infercing  the  Names  of  fucii  Perfons  as  his 
Majefty  iTiouId  think  fie  tocommiffionate  there- 
in (as  he  conceives  might  legally  be  done)  which 
Commiffioners  were  to  receive  their  Liftrudions 
trom  his  Majefty.  for  the  execution  of  their  faid 
Power,  together  with  the  faid  Commiffion,  in 
ufual  manner  :  But  what  Inftrudions,  or  whether 
any  Inftrudions  in  Writing  were  given  to  the 
Commiffioners,  in  relation  to  the  executing  the 
faid  Power  (the  fame  no  ways  concerning  the  faid 
Lord  Sonnners)  he  knows  not.  And  the  faid  Lord 
Sotnmers  faith.  He  did  defirc  his  Majefty,  that  a 
particular  Warrant  for  the  faid  Commiffion  (which 
had  been  before  fent  by  Mr.  Secretary  Virnvn  to 

his 
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Deputies  of  the  States  General,  for  prefcrving  the  his  Mnjefly  (as  he  inform 'd  the  faid  Lord  Sommcfi) 

publick  Peace,  and  touching  the  SuccefTion  to  the  for  his  ligiiins)  might  be    lign'd  and    return  d  : 

Crown  of  Spain  ;  and  his   Majefty  did  thereby  Not  that  lie  doubted  his  Majelly's  iaid  Letter  to 

engage  liimfelf  to  approve,    ratifie,  and  confirm  be  a  fufficient  Warrant,  but  for  that  fuch  War- 

vvhatloever  fhould   be   thereupon  concluded  by  rant  might   be  more  proper   to  be  produced    if 

them,  or  either  of  them.  Occafion  fhould  require,  than  hi*;  Majefty'sfaid 

III.  That  the  faid  Lord  Sommers,   contrary  to  Letter;  which,  by  reafon  of  other  Matters  thereiil 

the  Duty  of  his  fiid  Office  of  Lord  Chancellor,  contain'd,  ought  not  to  be  produced  without  his 

did  affix   the  Great  Seal  of  £h^/^zK(^  to    the    faid  Majefty's  Permiffion,  and  which  is  now  made  ufe 

CommilTion  or  Commiffions,    not  having  firft  re-  of  by  his  Majefty's  gracious  Leave.    Ard  ti-efaid 

ceiv'd  any  lawful  Warrant  for  that  purpofe  :  In  Lord  Sommers  further  faith,  That  his  M^  jefly  ha- 

hopes  of  concealing  which  evil  and  moft  dange-  ving  by  his  own,  and  the  Earl  oi  Portland's  Let- 

Tous  Practice,  the  faid  Lord  Snmmers,  after  he  had  ter  beforemention'd,  direifted,  That  his  Majefty's 

feal'd  the  faid  CommilTion  or  Commiffions,  ufed  faidCommnnds  fhould  be  kept  fecref;  he  did  not 


his  Endeavours  to  procure  a  Warrant  to  be  tranf" 
mitted  to  him,  for  affixing  the  GreatSeal  to  the 
faid  Commiffion  or  Commiffions,  and  that  it 
might  not  be  known  but  that  he  had  it  in  due 


communicate  the  making  of  the  fid  Commiffion 
other'-vife  than  to  the  Perfons  mention'd  in  his 
Anfwer  to  the  faidPiril  Article. 


time 


IV.  That  the  faid  Lord  Soynmers,  contrary  to         IV.     To   the  Fourth   Article  he  faith,    That 
the  Duty  of  his  faid  feveral  Offices,    affix'd  the     Mr.  Secretary  Vernon  having  prepared,  by  his  Ma 


Great  Seal  of  England  to  the  Ratification  of  the 
faid  Treaty,  mau..  "n  the  Year  of  our  Lord  1698, 
not  having  firft  communicated  the  fame  to  the 
reft  of  the  then  Lords  Juftices  of  England,  or  ad- 
vised in  Council  with  his  MajeiH''s  PrivyCoun- 
cil  thereupon;  and  at  the  Time  of  his  affixing 
the  Great  Seal  thereto,  one  entire  blank  Sheet, 
and  many  other   Blanks,  were  left    in   the  faid 


jsfty's  Command,  the  luftrumer.ts  for  Ratifica- 
tion of  the  faid  Treaty,  with  Blanks  therein,  as 
is  before  let  forth  ;  he  did  affix  the  Great  Seal  to 
the  faid  Ratification  with  fuch  Blanks  (which  he 
conceives,  and  is  advis'd,  he  might  lawfully  do)  ; 
and  having  alfo  his  Majefty's  Command  that  the 
faid  Treaty  flaould  be  kept  fecret,  he  did  not  com- 
municate the  fame  to  the  reft  of  the  then  Lords 


Ratification,  with   an    Intent  to   be    afterwards  Juftices,  or  his  Majefty's  Privy-Council;  which 

fijl'd  up  by   other  Perfons   beyond  the  Seas,  as  befides  he  conceiv'd  was  unneceflary  to  be  done 

fhould  be  thought  fit.  in  regard  his  Majefty  had  then,by  his  Commiffio- 

ners,  perfefted  the  faid  Treaty,  fo  that  the  fame 

could  not  be  alter'd. 

V.  That  in  the  Year  of  our  Lord  id^pp,    ano-  V.  To  the  Fifth  Article  the  faid  hord  Som77iers 

ther  Treaty  wasenter'd  into,  in  purfuance  of  the  faith,  He  believes  that  in  the  Year  One  thoufand 

faid  Treaty  made  in  the  Year  1(5^8,  and  conclu-  Six  hundred  Ninety   and  nine,    another    Treaty 

ded  by  and  between  his  Majefty,  the  French  King,  was  enter  d  into  and  concluded  between  his  Ma- 

snd  the  States  General,  and  alfo  ratified  under  the  jefty,  the  States  General,  and  the  French  Kino-,    to 

Great   Seal  of  England,  then  in   the  Cuftody  of  fuch  or  fuchlil:e  Effect  as  in  this  Article  is  men* 

the  faid  Lord  Sommers;  whereby  the  Kingdom  of  tion'd  ;     to  which  Treaty,    for   more  Certainty 

Spain    (in  cafe  hisCatholick  Majefty  fhould  die  thereof,  he  referreth  himfelf  :    And  denieth  that 

without  Kiue)  was  agreed  to  be  divided, and  ma-  he  had  any  Knowledge  of  fuch  Treaty,    or   any 

iiy  large  Territories  thereof  were  allotted  to  the  Tranfaction  in  order  thereunto;  fave  only  that  a 

Dauphin  for  his  Share  :  Which  Treaties  were  evi-  Draught  of  the  faid  Treaty  was  read  over  in  the 

dently  deftruftive  of  the  Trade  of  this  Realm,  prefence  of  divers  of  the   Lords   of  his  Majefty's 

diflionourable  to  his  Majefty,  highly  injurious  to  Privy-Council  (  whereof  the    faid   Lord  Sommers 

the  Intereft  of  the  Proteftant  Religion,  andmani-  was  one)  to  which  Draught  the  faid  Lord  So??i' 

feftly  tended  to  difturb  the  General  Peace  of  En-  mers,  aswel!  as  others  then  prefent,did  make  feve« 

rope,  by   altering  the  Balance   of  Power  therein,  ral  Objections  ;    but  they  were  inform'd  by  his 

^nd  ftrengthening  France  againft  the  good  Friends  Ala  jefty 's  Plenipotentiaries  for  tranfafting  the  faid 

and   ancient  Allies  of  our  Soveraign  Lord  the  Treaty,  who  were  then  alfo  prefent,    That  the 


King. 


VI.  That  whereas  by  the  Laws  and  Ufages  of 
this  Realm  all  Commiilions  under  the  GreatSeal 


faid  Treaty  was  fo  far  pcrfeded,  that  nothing 
could  then  be  alter'd  therein  ;  and  his  Majefty 
afterwards,  by  his  Warrant,  requiring  the  ratify- 
ing of  the  faid  Treaty  under  the  Great  Seal,  he 
did  affix  the  GreatSeal  to  fuch  Ratification,  be- 
ing fas  he  conceives)  oblig'd  fo  to  do. 

VI.  To  the  Sixth  Article  he  faith,  He  conceives 
it  was  not  incumbent  upon  him,  as  Lord  Chance I- 


of  England,  for  the  making  any  Treaties  or  Al-  lor,  to  fee  the  Commiffions  or  Ratifications,in  this 
liances  with  any  Foreign  Princes,  States,  or  Po-  Article  mentiond,  enrol'd;  the  fame  being  pre- 
tentates,  and  all  Ratifications  under  the  GreatSeal  par'd  and  brought  to  tlie  Great  Seal  by  the  Se- 
pf  all  fuch  Treaties  and  Alliances,  ought  to  be  cretaries  of  State  ready  engrofs'd  ;  and  when 
enrolled  and  entered  on  Record  in  the  ^Court  of  feal'd,  taken  away  by  them,  "and  the  Original 
Chancery,  with  or  by  the  Prothonotary  of  the  faid  Treaties  remaining  in  their  Cuftody  :  But  the 
Court,  for  a  perpetual  Memorial  thereof;  and.  Care  of  Enrolling  the  fame,  if  neccflary,  doth  (as 
that  the  Merchants  andotherSubjefts  of  £>;^/^k^,  he  conceives)  belong  to  the  Prothonotary  of  the 
having  Commerce  or  Correfpondence  in  Foreign     Court  oi  Chancery. 

Parts,  may  not,  through  Igorance  of  the  fame,  incur  the  Pains  and  Penalties  by  the  Law  due  to  thofe 
who  fhall  any  ways  infringe,  break,  cr  aft  contrary  to  fuch  Tre.aties;  he  the  faid  Lord  Summers,  not 

minding 
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minding  the  Duty  of  his  OfEce,  did  not  in  any  manner  enrol,  or  enter  on  R.ecord,or  caufc  to  be  cn- 
Tol'd  orenter'd  on  Record,  any  of  the  laid  CommifTions  or  Rarificadons  in  the  foregoing  Articles 
mention'd,  as  by  the  Duty  of  his  Place  he  (hould  and  ought  to  have  done  ;  but  fo  to  do  did  tctally 
negleci  and  omit  in  Breach  of  his  Duty,  and  in  Violation  of  the  Laws  of  this  Realm. 

VII.  That  the  faid  Lord  Sommers,  when  the 
Cuftody  of  the  Great  Seal  of  England  was  com- 
mitted to  him,  did  fwear  well  and  truly  to  ferve 
our  Soveraign  Lord  the  King,  and  his  People, 
poor  and  Rich,  after  the  Laws  and  Ufages  of  this 
Realm,  and  truly  to  counfel  the  King,  and  his 
Counfel  to  keep,  and  not  to  know  nor  fuffer  the 
Hurt  or  Difinheriting  of  the  King,  or  that  the 
Rights  of  the  Crown  (hould  be  decreas'd,  as  far 
forth  as  he  might  let  it  s  and,  if  he  could  not  let 
it,  that  he  would  make  it  clearly  and  exprefly  to 
be  known  unto  the  King,  with  his  true  Advice 
and  Counfel ;  and,  that  he  (hould  do  and  pur- 
thafe  the  King's  Profit  in  all  he  reafonably  might, 
or  to  that  eftltf  ;  and  the  faid  Lord  Sonmtrs  after- 
awards  took  the  faid  Oath,  as  Lord  Chancellor  of 

That  the  faid  Lord  5'orrawJ,  being  Lord  Keeper 
of  the  Great  Seal,  or  Lord  Chancellor  oi England, 
and  one  of  his  Majefty's  moft  Honourable  Privy- 
Council,  whilft  this  Nation  was  engag'd  in  a  le-. 
dious  and  moft  expenfive  War  againft  the  French 
King,forpreferving  the  Balance  and  Liberties  of 
Europe,  and  almoft  exhaufted  with  Supplies  and 
Taxes  for  carrying  on  the  fame ;  and  under  fuch 
heavy  Debts,  as  without  the  utmoft  Frugality, 
or  layin"  infupportable  Taxes  on  the  Commons 
of  England,  were  impoflible  to  be  fatisfiedj  con- 
trary to  his  faid  Oach,  did  pafs  many  great,  un- 
reafonable,and  exorbitant  Grants  under  the  Great 
Seal  of  England,  of  divers  Manours,  Lordfhips, 
Lands,Tenements,  Hereditaments,  Revenues,  and 
Interefts  belonging  to  the  Crown  of  England,  a- 
mounting  to  a  moft  prodigious  and  exceffive  Va- 
lue ;  and  did  advife,  promote,  and  procure  divers 
great,  unreafonable,  and  exorbitant  Grants  to  be 

made  of  feveral  of  the  late  forfeited  Eftates  hi 
Ireland,  in  Contempt  of  the  Advice  of  his  Maje- 
fty's moft  Dutiful  and  Loyal  Subjefts  the  Com- 

pions  of  England  in  Parliament  aflembled,  and 

without  any  Regard  to  his  Majefty's  moft  graci- 
ous Afturance  thereupon  to  both  his  Houfes  of 

Parliament ;    and  engag'd  to  procure,  and  accor* 

din^ly  did  procure,  divers  Afts  prepar'd  for  con- 
firming the  faid  Grants  in  Parliament  in  Ireland, 

to  be  approv'd  in  Council  in  England,  and  after- 

l^'ards  remitted  the  fame,  under  the  Great  Seal 

of  England,  to  be  pafs'd  into  Laws  in  Ireland. 
Vin.  That  the  faid  Lord  Sommers,  during  the 

Time  of  his  bcingLord  Keeper  of  the  GreatSeal, 

and  Lord  Chancellor  of  England,  did  not  only  re- 

<;eive  and  enjoy  the  Fees,  Profits,  and  Perquifites 

of,  or  belonging  to  the  GreatSeal,  eftablifh'dby 

Law,  as  a  fufficient  and  ample  Recompenfe  and 

Reward  for  the  faithful  Difcharge  of  that  high 

Station;  but  alfo,  as  a  furrher  Encouragement, 

thro'   his   Majefty's  moft   abundant  Grace  and 

Bounty,  receiv'd  an  Annual  Penfion  or  Allowance 

from  the  Crown  of  Four  thoufand  Pounds,  and 

many  other  Profits  and  Advantages ;    notwith- 

Jlanding  which,  the  faid  Lord  Sommers,  not  being 

contented  therewith,  contrary  to  his  faid  Oath, 

begg'd  and  procur'd,   for  his  own  Benefit,  many 

preat,  unreafonable.,    and  exorbitant  Grants  of 

(ever%l  Manours,  J-ands,  Teaemects,  Rents,  He- 

redicanaents. 


VIL    To  the  Seventh  Article  he  faith,  That 
when  the  Great  Seal  was  committed  to  his  Cufto- 
dy,  he  took  the  Oath  of  OiEci-',  to  the  EiTeft  in 
that  Article  fet  forth  ;  and,  during  theUime  he 
had  the  Cuftody  thereof,    he  did  carefully,    dili- 
gently, and  honeftly  endeavour  to  keep   the  faid 
Oath,  and  hopes  and  believes  he  hath  duly  ob- 
ferv'd   the   fame  -,  and  doth  acknowledge,   that, 
during  the  Time  he  was  Lord- Keeper  and  Lcvd- 
Chancellor,  he  did  pafs  feveral  Grants  to  divers 
Perfons,  of  feveral  Lands,  Tenements,  and  Here- 
ditaments, belonging  to  his  Majefty  in  Right  of 
his  Crown  of  England;    but  faith.    That  before 
any  of  them  came  to  the  Great  Seal,  the  fame 
were  regularly  pafs'd  thro'  the  proper  Offices,  and 
brought  with  fufficient  Warrants  for  riie    Great 
Seal ;  and  believes  more  coniiJerable  Grants  have 
pafs'd  in  the  like  number  of  Years,  in  moft  of  his 
Predeceflors  Times ;  and  conceives  and  is  advis'd. 
That  being  requir'd  hy  his  Mnjefty,  by  Warrant, 
to  pafs  the  fame,  he  ought  fo  to  do  ;  and  denies 
that  he  did  ever  advife,  promote,  or  procun;  any. 
Grant  to  be  made  to  any  Perfon  whatfoever,  of 
any  forfeited  Eftate  in  Ireland,  or  did  procure  any 
Aft  or  Bill  prepar'd   for   confirming   any   fuch 
Grant  in  the  Parliament  in  Ireland,  to  be  approv'd 
in  the  Privy-Council  in  England;  and  faith, That 
what  Bills   of  this  nature  were  remitted  under 
the  Great  Seal  of  England,  to  be  pafs'd  into  Laws 
in  Ireland,  the  fame  were  firft  approv'd  and  pafs'd 
in  the    Privy-Council  in  England,    according  to 
the  ufual  Form  in  fuch  Cafes ;  and  being  fo  ap- 
prov'd, were,  by  Order  of  Council,    fent  to  the 
(aid  hoxd  So7mtters,  who  was  by  the  faid  Ordej? 
requir'd  to  affix  the  Great  Seal  thereto. 


VIIL  To  the  Eighth  Article  he  faith,  He  did, 
during  the  Time  he  had  the  Cuftody  of  theGreac 
Seal,  receive  the  Profits  and  Perquifites  thereto 
belonging,  which  before  his  Time  were  becomg 
very  inconfiderable ;  and  did  alfo  receive  an  An- 
nual Penfion  or  Allowance  from  his  Majefty,  o£ 
Four  thoufand  Pounds,  being  the  like  Penfion  thac 
had  been  allow'd  to  feveral  of  his  Predeceflors;  hue 
denies  that  he  did  ever  beg,  or  ufc  any  Means  to 
procure  any  Grant  whatfoever  from  his  Majefty 
for  his  own  Benefit  :  Bur  faith.  That  what  his 
Majefty  was  pleas'd  to  give  proceeded  trom  his 
Majefty's  own  Motion,  and  of  his  meer  Bounty  9 
and  (as  His  Majefty  was  pleas'd  to  declare  upon 
that  Occafion)  as  an  Evidence  of  his  Gracious 
Acceptation  of  the  faid  Lord  Sommen's  Zealous 
EnUcarours  for  his  Service  j  and  the  fan;e  was  dons 
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redicaments,    and   Revenues   belonging  to    the 
Crown  of  England. 

That  in,   or  about  the  Month  oi  April.,  169-], 
the  taid  Lord  Sommers,  being  then  Lord  Chan- 
cellor of  England.,  and  one  of  his  Majelty's  mofl: 
Honourable  Privy-Council,  contrary  to  his  faid 
Oath,  did  procure  and  pafs  a  Grant  under  the 
Great  Seal  o{  England,  without  any  real  Conli- 
deration  whatfoever,  to  Jofeph  yek)ll,  Efq;   and 
his  Heirs  for  ever,  of  the  Manour  or  Manours 
of  Rygate  and  Howleigh,   with  all  and  lingular 
their    Rights,    Members,    and    Appurtenances, 
fituate,  and   being  in   the   Parifh  of  Rjgate,  or 
elfewhere,  v  ithin  the  County  of  Suny  ;  and  of 
all    Quit-Rents,    Rents  of  Aflize,  Free- Rents, 
Con ventionary- Rents,  Copyhold  and  Cuflomary- 
Rents,  and  all  ether  Rents  whatfoever,    to  the 
faid  Manour  or  Manours  belonging  or  apper- 
taining,  with   the   Site   of  the    ruined    Caftle, 
and  of  all  other  Demefne  Lands  of  the  faid  Ma- 
nour or  Manours,  with  the   Rents  referved  on 
any  Leafes  then  in  being,  of  any  Parts  thereof, 
and  of  all  other  Lands,    Meadows,    Feedings, 
Failures,  Mefluages,  Houfes,  Edihces,  Buildings, 
Earns,  Stables,  Dove-houfes,  Tolls  of  Markets 
or  Fairs,  with  the  Market-houfe  there;  and  alfo 
of  all  Warrens,  Chafes,  Parks,  Commons,  Woods, 
Underwoods,    Wood  -  lands,     VVafte  -  grounds. 
Courts  Leet,    Courts-Baron,   and  other  Court- 
Services,  Franchjfes,   Heriots,  Fines,  Iflues,  A- 
merciaments,  and  all  other  Profits  and  Perqui- 
fites  of  the  faid  Courts,  Rights,  Royalties,  Ju- 
rifdiftions,  and  of  divers  other  Matters,  Heredi- 
taments, and   Appurtenances  to  the  faid  Ma- 
nour or  Manours,  or  either  of  them,  or  to  the 
Royalties  thereof  belonging,  or  in  any  wife  ap- 
pertaining, which  Premifes  were  Parcel  of  the 
Demefnes  and  Revenues  of  the  Crown,  and  of 
the  Value  of  Twelve  Thoufand  Pouads  and  up- 
wards. 

That  under  Pretence  of  purchafing  divers  Fee- 
Farm  Rents,  and  other  Rents,  veiled  in  Truftees 
for  Sale  thereof,  in  purfuance  of  feveral  Adts  of 
Parliament,  made  in  the  Reign  ct  his  late  Ma- 
jefty  King  Charles  the  Second,  the  faid  Lord 
Sommers,  in  the  Year  of  our  Lord  1^97,  procu- 
red a  Warrant  from  his  Majefty,  under  his  Sign 
Manual,  to  the  Commiflloners  of  the  Treafury 
then  in  Being,  to  centrait  or  give  Warrant  to 
the  Truflees  for  Sale  of  Fee-Farm  Rents,  to 
contrad:  with  Humphry  Hethet-ington,  Efq;  or  fuch 
as  he  fhould  nominate,  for  as  many  I  ee  Farm, 
and  other  Rents,  then  remaining  unfold  (except 
fuch  Rents  ns  \^ere  fet  apart  for  Payment  of 
Penfions  in  the  Penfioii-ueed  as  fhould  amount 
unto  Eight  Hundred  Pounds  per  Annnm,  at  the 
Rate  of  Sixteen  Years  Purchaie  ;  and  that  upon 
fuch  Ccntraft,  the  faid  Commiffioners  of  the 
Treafury  fhould  give  Warrant  for  conveying  the 
faid  Rents  to  the  faid  Humphry  Hetherington,  or 
fuch  as  he  fhould  appoint,  and  his  Heirs. 

That  under  the  like  Pretence,  and  at  or  about  the  fame  time,  the  faid  Lord  Sommers  procured  ano- 
ther Warrant  from  his  Majefty,  under  the  Sign  Manual,  to  the  faid  Commiffioners  cf  the  Treafury, 
to  Contrafi:,  or  give  Warrant  to  the  faid  Truftees  to  Contract  with  Richard  Adney,  Efq;  or  fuch  as 
he  fhould  Nominate,  for  as  many  Fee-Farm,  and  other  Rents,  then  remaining  unfold  (except  as 
aforefaid)  as  fhould  amount  to  Seven  Hundred  Pounds  per  Annum,  at  the  Rate  of  Sixteen  Years 
Purchafe;  and  thjt  upon  the  faid  Contract  the  faiu  Commiffioners  fhould  give  Warrar>t  for 
conveying  the  faid  Rents  unto  the  faid  Richard  Adney,ot  fuch  as  he  fhould  Nominate,  and  his 
Heirs. 

That  under  the  like  Pretence,  and  at  or  about  the  fame  Time,  the  faid  Lord  Somtnrs  pro- 
cured another  Warrant  -from  his  Majefty,  under  his  Sign  Manual  to  the  faid  Commiffioners  of 

ch« 


witohut  any  previous  Solicitation  by  him  the  ftid 
Lord  Sommers,  or  any  other  to  his  Knowledge  or 
Belief     And  that  in  the  Year  One  Thouiand  Six 
Hundred,  Ninety  Seven,  hi^  Majelfy  of  his  own 
Motion  did   grant,  for  the  Benefit  of  the  faid 
Lord  Somtners,  the  Manour  or  Manours  of  Rygate 
and  Hoxdey,  as  in  the  faid  Article  is  mentioned ; 
but  the  fame  was,  and  is  far  fhort  of  the  Value 
thereby  fuggefied  :    And  the  faid  Lord  Summers 
further  faith,  He  never  pretended  to  purchafe  in 
his  own  Name,  or  in  the  Name  or  Names  of 
any  other  Perfon  or  Perfons  in  truft  for  him,  any 
ot  the  Fee  Farm  Rents,  or  other  Rents  veiled  in 
Truilees  for  Sale.     But  his  Majefty  taking  No- 
tice, that  feveral  of  the  i-iid  Fee- Farm  Rents  and 
other  Rents,  fo  veiled  in  'J'rufiees,  were  unfold, 
and  the  faid  Truilees  being,  by  the  Atts  of  Par- 
liament veiling  in  them  the  faid  Rents,  declared 
to  hold  the  fame  for  the  Benefit  of  his  Majefty, 
his  Heirs  and  Succeifors,  his  Mujeily  did,  in  the 
Year  One  Thoufand  Six  Hundred  Ninety  Seven, 
of  his  own  Motion,  without  any  Solicitation, 
Procurement  or  Means  ufed  by  the  faid  Lord 
Sommers,  acquaint  the  then  Lords  Commiffioners 
of  the  Treafury,  or  Ibme  or  one  of  them,  that 
it  was  his  Majeity's  Pleafure  that  two  Thoufand 
one  Hundred  Pounds  per  Annum  of  thofe  Rents 
fhould  be  granted  to  or  lor  the  Benefit  of  the 
faid  Lord  Summers,  and  his  Heirs  ;  and  that  alj 
proper  Methods   fliould  be  ufed  for  veiling  the 
fame   for  his  Benefit,  as  of  his  Majefty 's  free 
Gift  :    And  the  faid  Afts  of  Parliament  having 
directed,  that  the  faid  Truilees,  or  Sales,  fhould 
convey  the  faid   Rents,  purfuant  to  Contrads 
to  be  figned  by  the  Lord  Treafurer,  or  Lords 
Comraiffiioners  of  the  Treafury  for  the  Time  be- 
ing, or  any  Two  of  them,  for  the  Satisfadion 
of  the  faid  Truilees  only,  and  according  to  the 
Method  that  had  been  ufed  from  the  time  of  ma- 
king the  faid  Acts,   in  paffing  Grants  of  any  oi 
the  faid  Rents,  even  iuch  as  were  meerly  ot  the 
Bounty  of  his  Majeily's  Predeceifors,  and  of  his 
Majeily  ;   fuch  Warrants  were  made  by  his  Ma- 
jeily  to  the  Lords  Commioffiners  of  the  Trea- 
fury, to  Contrad  or  give  Warrants  to  the  Truilees 
to  Contrad:  fo*-  the  laid  Rents  ;    and   fuch  Con- 
trads   were  purfuant  thereunto  made,   and  fuch 
Grants  of  the  faid  Rents  were  paifed,  us  in  the 
faid  Article  is  mentioned  ;  and  the  Aloney  men- 
tioned in  fuch  Contrafts  was  for  the  perfeding 
of   his  Majefty's  faid   intended  free   Gift,   dif- 
charged  by  Tallies  ilruck  for  that  Purpofe  :  And 
the  faid  Lord  Sommers  faith,   the  faid  Contracts 
were  not  intended  or  defigned  to  make  the  Gran- 
tees of  the  faid  Rents  appear  to  be  Purchafers  ; 
but  the  faid  Lord  Sommers  always  acknowledged 
he  received  the  faid  Grantsof  his  Majeily's  Boun- 
ty ;  and  he  humbly  conceives  it  was  lawful  fo.: 
him  fo  to  accept  the  fame. 
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che  Treafury,  to  contraft,  or  give  Warrant  to  the  faid  Truftees  to  contrad  with^rtwaJMu/wzEfq; 
or  fuch  as  he  fliould  nominate,  for  as  many  Fee-farm  and  other  Rents,  then  remaining  unfold 
(except  as  aforefaid)  as  fhould  amount  to  Six  hundred  Pounds /ler  Annum,  at  the  Rate  of  Sixuea 
Years  Purchafe  ;  and  that,  upon  fuch  Contrad,  the  faid  Commiflioners  fhould  give  Warrant  for 
conveying  the  faid  Rents  unto  the  faid  Samuel  Newton^  or  fuch  as  he  fhould  nominate,  and  his 
Heirs. 

That  in  purfuance  of  Warrants  of  the  faidCommiflionersof  the  Treafury  thereupon,  certain  Con- 
trafts  were  made,  or  pretended  to  be  made,  with  the  faid  Humphry  Hetherington,  Richard  Adney,  and 
Sfiptuel  Newton,  for  the  real  Sale  of  divers  Fee-farm  Rents,  and  other  Rents,  of  the  feveral  and  re- 
fpeftive  yearly  Values  aforefaid  ;  by  vertue  whereof  the  faid  Humphry  Hetherington,  Richard  Adney, 
and  Samuel  Nevjton  became  oblig'd  to  pay  into  the  Receipt  of  his  Majefty's  Exchequer  at  PVefiminftery 
for  the  Purchafe  of  the  feveral  and  refpeftive  Rents  to  them  refpeftively  to  be  convey'd,  as  aforefaid, 
the  Sums  herein  after  mention  d  J  ( that  is  to  fay  )  ih^  (a.\A  Humphry  Hetherington  Twelve  thoufand 
Eight  hundred  Pounds,  the  faid  Richard  Adney  Eleven  thoufand  Two  hundred  Pounds,  and  the  faid 
Samuel  Newton  Nine  thoufand  Six  hundred  Pounds. 

That  in  purfuance  of  fuch  Contrafts,  or  pretended  Contrafts,  thro'  the  Power  of  the  faid  Lord 
Sommers,  and  by  his  Means  and  Procurement,  divers  Fee-farm  Rents,  and  other  Rents,  vere  by  cer- 
tain Indentures  Tripartite  of  Bargain  and  Sale,  bearing  Datt-  on  or  about  the  Sixth  Day  of  January, 
169J,  in  Confideration  of  Three  thoufand  Two  hundred  Pounds,  therein  mention'd  to  have  been 
paid  by  the  faid  Humphry  Hetherington  unto  his  Ma  jefty,  at  the  Receipt  of  his  Exchequer  at  IVeJlmin-  , 
fler,  or  by  other  Aflurance  in  the  Law,  granted  and  convey'd  by  the  faid  Trullees,  by  the  Appoint- 
ment of  the  faid  Humphry  Hetherington,  to  Leonard  Hancock  of  Chefiunt  in  the  County  of  Hertford,  Efqj 
and  John  IVarnery  of  the  Parifll  of  St.  Clement  Danes  in  the  County  oi  Middlefex,  Goldfmith,  and  their 
Heirs. 

And  by  other  Indentures  of  Bargain  and  Sale,  of  the  fame  Date,  or  other  Aflurance  in  the  Law, 
divers  other  Fee-farm  Rents,  and  other  Rents  therein  mention'd,  in  Confideration  of  Nine  thouiand 
Six  hundred  Pounds,  therein  mention'd  to  have  been  paid  by  the  faid  Humphry  Hetherington  to  his 
Majefly,  at  the  Receipt  of  his  Exchequer  at  Weftminfier  (  being  tlie  Refidue  of  the  faid  Sum  of 
Twelve  thoufand  Eight  hundred  Pounds)  were  by  the  faid  Truftees  granted  and  convey'd  to  the  faid 
Humphry  Hetherington,  and  his  Heirs ;  which  Fee- farm,  and  other  Rents,  fo  convey'd  unto  or  by  the 
Appointment  of  the  (a.id  Humphry  Hetherington,  amount  to  the  full  Yearly  Value  of  Eight  hundred 
Pounds. 

And  by  other  Indentures  of  Bargain  and  Sale  of  the  fame  Date,  or  other  Affurance  in  the  Law, 
and  in  Confideration  of  Two  thoufand  four  hundred  Pounds,  therein  mention'd  to  have  been  paid 
by  the  faid  Richard  Adney  unto  his  Majefty,  at  the  Receipt  of  his  Exchequer  at  Wiftminfler,  other 
Fee-Farm  Rents,  and  other  Rents,  were  by  the  Appointment  of  the  faid  Richard  Adney,  granted 
and  conveyed  by  the  faid  Truftees  to  the  faid  Leonard  Hancock,   and    John  Warner,  and  their 

Heirs. 

And  by  other  Indentures  of  Bargain  and  Sale,  of  the  fame  Date,  or  other  Affurance  in  the  Law, 
in  Confideration  of  Eight  thoufand  Eight  hundred  Pounds,  in  the  fame  Indentures  mentich'd  to 
have  been  paid  by  the  laid  Richard  Adney  to  his  Majefty,  at  the  Receipt  of  his  Exchequer  at  IVeflmin- 
fier  (  being  the  Refidue  of  the  faid  Sum  of  Eleven  thoufand  Two  hundred  Pounds)  divers  other  Fee- 
farm  Rents,  and  other  Rents  therein  mention'd,  were  granted  and  convey'd  by  the  faid  Truftees, to 
the  faid  Richard  Adney  and  his  Heirs  ;  which  Fee-farm,  and  other  Rents  fo  convey'd  to,  or  by  the 
Appointment  of  the  laid  Richard  Adney,  amount  to  the  full  Yearly  Value  of  Seven  hundred  Pounds 
per  Annum. 

And  by  other  Indentures  of  Bargain  and  Sale,  bearing  Date  on  or  about  the  Twenty-fifth  Day 
oi  April,  1 698,  or  other  Affurance  in  the  Law,  in  Confideration  of  Two  thoufand  Four  hundred 
Pounds,  therein  mention'd  to  have  been  paid  by  the  faid  Samuel  Newton  to  his  Majefty,  at  the  Receipt 
of  his  Exchequer  at  IVeflminfter,  other  Fee-farm  Rents,  and  other  Rents  therein  mention'd,  were  by 
the  Appointment  of  the  faid  Samuel  Ai^^irfoK  gran  ted  and  convey'd  by  the  faid  Truftees,  to  the  faid 
Leonard  Hancock,  and  John  Warner,  and  their  Heirs. 

And  by  other  Indentures  of  Bargain  and  Sale,  of  the  fame  Date,  or  other  Affurance  in  Law,  in 
Confideration  of  Seven  thoufand  Two  hundred  Pounds,  therein  mention'd  to  have  been  paid  by 
the  faid  Samuel  Newton  to  his  Majefty,  at  the  Receipt  of  his  Exchequer  at  Weftminfler  (being  the 
Refidue  of  the  faid  Sum  of  Nine  thoufand  Six  liundred  Pounds)  divers  other  Fee-farm  Rents,  and 
other  Rents  therein  mention'd,  were  grarfted  and  convey'd  by  the  faid  Truftees,  to  the  faid  Samuel 
Newton,^n6.  his  Heirs  ;  which  faid  feveral  Rents  fo  convey'd  unto,  or  by  the  Appointment  of  the 
faid  Samuel  Newton,  o-mount  to  the  Yearly  Value  of  Six  hundred  Pounds. 

That  the  faid  feveral  Manours  and  Rents  aforefaid,  were  granted  to  the  faid  Jofeph  Jekyl,  Hum- 
phry Hetherington,  Richard  Adney,  and  Samuel  Neivton,  and  their  Heirs  refpeftively,  as  aforefaid,  in  Truft 
for  the  faid  Lord  Sommers,  and  his  Heirs. 

IX.  That  the  faid  Lord  Sommers,  in  order  to  IX  and  X-    To  the  Ninth  and  Tenth  Arti- 

procure  a  Grant  of  the  faid  Fee-farm  Rents  for  cles  the  faid  Lord  Sommers  faith.  That  after  his 

his  own  Benefit,   whilft  he  was  Lord  Chancellor  Majefty  had  given  fuch  Direftions  to  the  Lords 

o{  England,  and  one  of  his  Majefty's  moft  Ho-  of  the  Treafury  for  granting  Fee-farm  Rents,and 

nourable  Privy-Council,  whilft  his  Majefty  was  other  Rents,    to  the  Yearly  Value  aforefaid,  for 

engaged  in  the  faid  War,  and  the  Nation  under  the  Benefit  of  the   faid   Lord  Sommers,    and    his 

fuch  heavy  Debts,    as  aforefaid,  did   enter  into  Heirs;  and    after  Warrants   were  fign'd  by  the 

feveral  Treaties,  and  had  many  Communications  Lords  of  the  Treafury  to  the  faid  Truftees,  foe 

with  making 
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with  divers  Perfons  entrufled  with  the  Care  and 
i-.Ianagement  of  the  laid  Fee-farm  Rents  ;  and 
particularly  with  Reginald  Man  ion ,  ofthe  Parilll 
oi  St.  Clement  Danes,  in  the  County  of  M^^A^x, 
Auditor  of  the  Rates,  or  acting  as  Auditor ;  and 
with  'John  Digby,  of  the  Parifh  of  St.  Brid/s,  Lon- 
don, Clerk  of  the  Truftees  for  Sale  of  the  laid  Fee- 
farm  Rents,  and  other  evil-difpos'd  Perfons ;  and 
for  encouraging  the  faid  Mirriott,  Digby,  and  o- 
thers,  to  difcover  to  him  fuch  particular  Fee-farm 
and  other  Rents  as  then  remain'd  undifpos'd  of, 
to  the  Intent  the  fiid  Lord  Sommers  might  beg 
the  fame,  he  the  faid  Lord  Summers  contrafted  and 
agreed  with  the  faid  Mr  Alaniott,  to  give  the  faid 
Marriott,  for  himfelf  and  his  Accomplices,  as  a 
Reward  for  the  faid  Difcovery,  one  full  Fourth 
Part  of  all  fi;ch  Rents  ib  difcover'd,  whereof  the 
faid  Lord  Sommers  fhould  procure  a  Grant  from 
the  Crown  :  And  accc^rdingly  the  faid  feveral 
Grants  from  the  faid  Trultecs  to  the  faid  i/i7;;cct^ 
and  Warner,  being  togetJier  of  the  Yearly  Value 
of  Five  hundred  Pounds /)?)■  Araum,  and  upwards, 
w'ere  fo  made  by  the  Direftion  of  the  faid  Lord 
Sommers,  in  Trufl;  tor  the  laid  Marrint,  Digby,  or 
others. 

y,.  That  nctwithftanding  the  faid  pretended 
Comraftsand  Payments,  there  was  not  any  Sum 
of  Money  whatfoever  really  and  buna  fide  paid,  as 
the  Confideration  of  the  Conveyances  of  the  laid 
Rents  from  the  faid Tru (lees-,  but  fuchContrafts 
and  Payments  of  the  faid  feveral  Confiderations 
^amounting  in  the  whole  to  Thirty-three  thou- 
fand  Six  hundred  Pounds)  were  colourably  and 
fraudulently  contriv'd  and  made  by  Diredlon  of 
the  faid  Lord  So?fimers,  contrary  to  his  faid  Oath, 
in  Deceit  of  his  Majefty,  and  Elufion  of  the  faid 
Afts  of  Parliament. 


XL  That  many  Quit-Rents  and  Copyhold- 
Rents  (landing  in  Charge  as  Parcel  of,  or  belong- 
ing to    feveral   Manours,    or  reputed  Manours, 
Rents  referv'd  uponLeafes  or  Eiiates,  the  Rever- 
(ion  whereof  was  in  his  faid  Majefty  KiugC/iarles 
the  Second,  at  the  making  the  faid  Acts,    Rents 
convey'd  before  in  Leafe,  or  granted  to  other  Per- 
fons ;  Rents  appropriated  by,  or  in  purfuance  of 
Aft  or  Ads  of  Parliament,  for  Payment  of  Pen- 
iions.   Stipends,  Salaries,  Annuities,  Alms,  and 
Allowances  for  the  Maintenance  of  Grammar- 
Schoolsor  Scholars;  or  for,  or  towards  the  Repa- 
ration of  Churches,  Chapels,  Highways,  Caufeys, 
Bridges,  Schools,  Alms-houfes,  Callles,  or  other 
Ufes  ;    and  many  Quit-Rent  of  Manours,   and 
other  Rents  by  Aft  of  Parliament  united  and  an- 
rex'd  to  the  Caftle  of  IFiudfor,    with  Litent  to 
fupport  and  maintain  the  Yearly  Reparations  and 
Charges  of  the  faid  Caftle,and  difcharge  and  pay 
the  Fees  and  Wages  of  the  Officers,  Servants,  and 
Attendants  in  the  fame  Caftle,   and  the   Foreits, 
Chafes,  and  Parks  to  tha  fame  belonging,  and  for 
Vo  L.  V,  many 


making  Contrafts  for  conveying  Rents  of  the  faid 
Yearly  Value,  for  the  Benefit   of  the  faid  Lord 
Sommers,    it  did  appear,     that  the  laid  intended 
Contrafts  and  Grants  could  not  be  perfefted,foE 
that  neither  the  Lords  of  the  Treafury,  nor  the 
faid  Trultees,   were  fufficieiitly   iiifo'rm.'d   whac 
Fee-farm  Rents,  or   other   Rents,   remain'd  un- 
difpos'd of ;  fo  that  the  wholeBenefit  of  hisM:.- 
jelly's  intended  Bounty  would  have  been  loll,  wiih- 
out  Information  could  be  gaind  of  fuchparticu- 
lir  Rents.     And  the  faid  Lord  Sommersh-dng  in- 
form'd,  that  Reginald   Marriott  and  Join  Digiy^ 
in  this  Article  named,  were  the  moll  likely,  if  not 
the   only    Perfons  capable  to  give  Information 
therein,  Application  was  made  to  tliem  for  that 
Purpofe ;  and  the  fiid  Marriott  and  Digby  being 
fo  apply'd  to,  after  the  faid  Warrants  of  his  Ma- 
jefty and  the  fiid  Lords  of  the  Treafury  were  exe- 
cuted,as  aforefaid,did  refufe  to  give  any  Account 
ot  fuch  Rents,  unlefs  they  might  have,  as  a  Re- 
ward for  their  fo  doing.  Rents  amounting  to  near 
a  Fourth  Part  of  fuch  Rents  whereof  they  lliould 
give  fuch  Account,   convey'd  in  Trufl  for  them 
in  fuch  manner  as  in  the  faid  Article  is  mention'd  ,• 
which  the  faid  Lord  Summers  d\d  (as  he  conceives 
he  lawfully  might,  it  being  only  to  his  own  Lofs 
and  Prejudice;  comply  with,-  not  in  order  to  any 
fuch  End  as  is  fuggefted  in  the  faid  Article,  bi  t 
that  he  might  perfeft  the  Grant  before  delign'd 
and  appointed  to  be  made  to  him.  by  his  Majeftv, 
of  his  own  Freewill,    and  not  at  the  faid  Lord 
Sammers's  SoUicitation  ;  the  Difcovery  of  any  of 
the  faid  Rents  not  being  made  by  the  faid  Mar- 
riott and  Digby,  or  any  other  Perfon,  till  after  the 
faid  Warrantsof  his  Majefty  and  the  Lords  of  the 
Treafury,  as  aforefaid.     And  accordingly  the  fe- 
veral Grants  in  this  Article  mention'd,  were  made 
to  Hancock  and  Warner,  in  Trull  for  the  faidA/^r- 
riott  and  Digby    (as  was  affirm'd  to  thefiid  Lord 
Somtners)  ;  and  tiie  faid  Lord  Sommers  faith,  There 
was  not  any  Sum  of  Money  paid  as  the  Confide- 
ration of  the  Grants  of  the  faid  Rents  ;  but  the 
Contrafts  were  made,  and  the  Payment  of  the  fe- 
veral Confiderations  thereof  were  difcharg'd,    in 
the  Manner,    and  for  the  Reafons,  herein  before 
fet  forth  ;  and  were  not  colourably  or  fraudulent- 
ly contriv'd,  in  Deceit  of  his  Mn  jelly,  or  Elufion 
of  the  faid  Afts  of  Parliament. 

XI.    To   the  Eleventh  Article  the   faid  Lord 
Sommers  faith,   He  believeth   that   feveral  of  the 
Rents  mention'd  to  be  granted  in  Trufl  for  him, 
as  aforefaid,    had  been  before   granted  to  other 
Perfons  by  the  faid  Truflees  ;  and,  that  others  ot 
them  were  not  in  the  Power  of  the  faid  Truftees 
to  grant,  which  was  and  is  very  much  to  his  Pre- 
judice ;  and  believes  the  fame  were  inferted  by 
millaken  Informations  given  touching  the  fame, 
and  not  out  of  any  Defign  ;  and  the  like    Mif- 
takes  have  frequently  happen'd  in  other  Grants 
of  other  of  the  faid  Rents;    and  denies  that  to 
his  Knowledge  or  Belief,  any  of  the  faid  Rents 
fo  granted  for  his  Benefit,   were  ever  united  or 
annex'd  to  the  CaHIe  of  Windfvr,  ft^rany  Purpofe 
whatfoever ;  or,  that  any  OpprefTion  or  Vexation 
hath  happen  d  to  any  of  his   Majefiy's  Subjefts 
byreafon  of  the  granting  of  any  ot  the  faid  Rents, 
and,  as  he  believes,  little  or  no  new  Charge  to 
the  Crown. 


Zz 
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many  Years  apply'd,  according  to  the  Intention  of  the  faid  Aft  ;  and  alfo  many  Quit-Rents  of  ot 
b*-'lon<"in[r  to  divers  ancient  Manours,  heretofore  and  yet  Parcel  ot  the  Demcines  or  Polleflions  of 
the  Crovvn,  as  if  the  fame  had  been  entire  Fee-farm  Rents  ilfuing  out  of  thofe  Manours ;  \\ere,  by 
the  aforefai'd  fevcral  Indentures  of  Bargain  and  Sale,  thro'  the  DirecSion  and  Power  of  the  faid  Lord 
Sommrs,  convcy'd  by  the  faid  Truftees  for  Sale  of  Fee- farm  Rents,  to  the  faid  Humphry  Hetlmmgwu 
Richard  Adney,  and  Sa7miel  Newton,  and  to  the  hid  Hancock  and  Warner,  and  their  Heirs,  or  unto  fome 
of  them,  contrary  to  the  true  Intent  and  Meaning  of  the  faid  A£ts  of  Parliament,  to  the  great  Vexa- 
tion and  Oppreifion  of  many  of  his  Majefty's  good  Subjefts,  and  creating  many  new  and  unreafonable 
Charges  on  other  Revenues  of  the  Crown. 


XII.  That  by  the  Direflion  of  the  faid  Lord 
Sommers,    the  faid   Himphry  Hetherington,    Richard 
Adney,  Samuel  Neivton,  Leonard  Hancock,   and  John 
IVarner  furrender'd  feveral  of  the  faid  Rents  to 
them,  granted  as  aforefaid, amounting  tothc  year- 
ly Value  of  Three  hundred  Forty-feven  Pounds 
Eleven  Shillings  and    Five   Pence  Farthing,  on 
Suggeftion  that   the  fame  were  either  convey  d 
before  in  Leafe  fet  apart  for  Payment  of  Pcniions, 
old  Supers  bad  or  illeviable,  or  part  thereof  bad 
or  illeviable,  or  wrong  convey 'd  :    And  the  faid 
Lord  Sommers,  in  the  Year  of  our  Lord  i6s)9,be- 
in<T  then  Lord  Chancellor  of  England,  and  one  ot 
his  Majefty'smoll  Honourable  Privy-Council,  in 
Breach  of  his  Duty,    and  contrary  to  the  Laws 
and  Statutes  of  this  Realm,  procur'd  other  Rents 
of  the  yearly  Value  of  Three  hundred  Ninety-one 
Pounds  Three  Pence  Half-penny,   to  be  allow'd 
by  way  of  Reprile,  and  to  be  convey'd  to  the  faid 
Richard  Adney,  and  his  Heirs,  ia  Truft  for  the  faid 
l^ordSo}nmers,and  his  Heirs,  as  if  the  faid  yearly 
Rents  of  Three  hundred  Forty- fcvsn  Pounds  Ele- 
ven Shillings  and  Five  Pence  Farthing,  fo  furren- 
der'd, had  been  really  and  ^ojz/i/^/epurchas'd,  in 
purfuance  of  tlie  faid  Afts  for  Sale  of  Fee-farm 
Rents. 


Xin.  That  in  the  Year  of  ourLord  i(fpj,  the 
faid  Lord  Sommers,  being  then  Lord  Keeperof  the 
Great  Seal  ot  Ehgland,"and  alfo  one  of  his  Ma- 
jefty's  mofl:  Honourable  Privy-Council,  together 
\\  ith  Edivard  Earl  of  Orjord,  then  tirft  Commiffio- 
ner  for  executing  the  Office  of  Lord  High  Ad- 
miral of  England,  and  Commander  in  chief  of  his 
Majefty's  Navy  Royal,  and  one  of  his  Majefty's 
mofl:  Honourable  Privy-Council,  Richard  Earl  of 
Bellamont  in  the  Kingdom  of  /ct'/W,  Governor  of 
Neiu-Turk,  Nr^  England,  and  others  then  in  high 
Stations,  and  in  great  Power  and  Authority,  pro- 
cur'd a  Commiifion  to  be  granted  unto  one  Wil- 
liam Kidd,  a  Perfon  of  evil  Fame  and  Reputation, 
and  lince  that  Time  convifted  of  Piracy,  to  ap- 
prehend and  take  into  hisCuflody  divers Peribns 
ilierein  named,  and  all  fuch  Pirates  as  the  faid 
Kidd  fhould  meet  with  upon  the  Coafl;s  or  Seas 
oi  America,  or  in  any  other  Seas  or  Parts,  with 
their  Ships  and  Vellcls,  and  alfo  fuch  Merchan- 
dizes, Goods,  and  Wares  as  fliould  be  found  on 
board  or  with  them.  And  afterwards  the  faid 
i.oi-d  Summers,  in  the  Year  of  our  Lord  1697,  with 
theAffiflance  of  the  laid  Earl  of  Orford,  und  other 
Perfons  aforeiaid,  procur'd  a  Gr.mt  tVom  hisMa- 
jelfy,  and  tlic  laid  Lord  S'lmmers  pafs'd  the  fame 
undiir  the  Great  Sea!  of  England  ;  whereby  all 
w\d  whatfoever  Ships,  Vellcls,  Goods,  Merchan- 
dize", 


XII.  To  the  Twelfth  Article  the  faid  Lord  Som- 
mers faith.  That  his  Majefly  having  delign'd,  of 
his  Bounty  to  him  the  faid  Lord  Soinmers  and  his 
Heirs,  Fee-farm  and  other  Rents,  to  the  annual 
Value  in  rlie  faid  Grants  mcntion'd ;  and  the  faid 
Truflees  having  covenanted, as  wasufual  forthem 
to  do,  that  they  had  not  made  any  former  or  o- 
ther  Grant,  or  Conveyance  of  the  faid  Rents,  or 
any  of  them;    and  Three  hundred  Forty  feven 
Pounds  Eleven  Shillingsand  Three  Pence  Farthing 
per  Annum,  of  the  faid  Rents  fo  granted,  as  afore- 
faid, having  appear'd  to  be  granted  before, or  not 
to  be  grantable  by  the  fiid  'I'ruftecs,  or  not  levia- 
ble on  Surrender  of  fuch  Rents,  the  fiid  TrufleeSj 
by  Warrant  of  the  Lords  CommifTioners  of  his 
Majefty's  'I'reafury    (who  were  thereunto  fuffi- 
ciently  authoriz'dj  in  Lieu  and  Satisfaction  of 
the  faid  Rents,  and  Arrears  thereof,  and  in  Dii- 
charge  of  the  Covenants  of  the  faid  Truftees,aid, 
the  Twenty-firft  Day  oi  OElober,  169%  grant  di- 
vers other  Rents,  amounting  to  the  yearly  Value 
of  Three  hundred  Ninety-one  Pounds  and  Three 
Pence  Half-penny,  to  Richard  Adney  and  his  Heirs, 
as  in  the  fiid  Article  is  mention'dj  which  were 
not  fo  granted  as  if  the  faid  yearly  Rents  of  Three 
hundred  Forty-feven  Pounds  Eleven  Shillings  and 
Three  Pence  Farthing  had  been  bona  fide  ^uxch^xr 
Icd;  but  was  in  Lieu  and  Reprifc  for  the  fame 
as  granted  of  his  MajeRy's  Bounty,  for  the  Bene- 
fit of  the  faid  Lord  So^mners  and  his  Heirs,    as 
aforefaid;  which  he  conceives  might  be,and  was 
lawfully  done. 

XIII.  To  the  Thirteenth  Article  the  faid  Lord 
Sommers  doth  admit,  That  in  the  Year  169^,  he 
being  then  Lord  Keeper  of  the  Great  Seal  of  En- 
gland, his  Majefliy  being  inform'd,  as  the  Truth 
was,  that  T'hoynas  'Too,  'Jolm  Ireland,  'Thomas  Wake, 
and  William  Miz^e,  and  feveral  other  of  his  Ma- 
jefty's  Subjefts  in  his  Plantations  oi' America,  had 
alfociated  themfelves,  and  did  frequently  commit 
great  Piracies,  Robberies,  and  Depredations  on 
the  Seas  in  the  Parts  oi  America,  and  other  Parts, 
to  the  Hinderance  and  Difcouragement  of  Trade 
and  Navigation ;  for  preventing  the  faid  Mif- 
chiefs,  did  grant  aCommifTion,  as  in  this  Article 
is  mention'd,  unto  IVilliam  Kidd,  in  this  Article 
named  (who  was  then  Commander  of  the  Ship 
call'd  The  Adventure  Galley,and  was  not  then,  to  the 
Knowledge  or  Belief  of  the  faid  Lord  SomrnerSf 
eileem'd  a  Perfon  of  ill  Fame  or  Reputation)  to 
apprehend,  leizc,  and  take  into  hisCuftody  tlie 
faid  Thomas  Too,  John  Ireland,  'Thomas  Wake,  and 
IVilliam  Maz^e,  and  all  fuch  other  Pirates  as  ho- 
fhould  meet  with  in  the  Seas  of  America,  or  an/ 
other  Seas,  with  their  Ships  and  Velfels,  and  fucli 
Merchandizes,  Moneys,  and  Wares  as  fhould  be 
found  on  board  or  with  them,  and  to  caufc  fuch 
Pirates  to  he  brought  to  a  legal  Trial;  the  grant- 
ing of  which  Commiifion  was  then  apprehended 
to  be  necelfary  for  die  Prefervation  of  Trade  and 

Naviga- 


I7CI.  Lord  Sommers  and  Lord  Halifax.         355; 

dizes,  Treafure,  and  other  Things  whatfocver,  Navigation:  And  the  faid  Lord -Jowwot  doth  alfo 
which  iince  tne  Thirtieth  Day  o{ April,  16^5, had  admit,  That  a  Grant  dated  die  Twenty-feventh 
been  tah.en  or  leiz'd  upon  or  with,  or  did  belong  Day  of  May,  1097,  did  pafs  under  the  Great  Seal 
to,  or  which  ihou'd  be  taken  or  leix  d  upon  or  ot  England,  as  in  this  Article  is  mention'd,%vhere- 
^vith,  or  didjor  Ih.iuld  belong  toTJiKwaj'Tt'ij,  7c/-'«  by  reciting  tlie  faid  Commiffion  fo  granted  to 
Ldand,  "thimai  IVake,  and  IVilliam  Mn^^e  (in  the  the  faid  lVt:ii.i}n  Kidd  ;  and,  that  the  iaid  Advert- 
laid  Letters  Patents  menticn'd  to  have  been  com-  ture  Galley  was  with  his  Majefty's  Knowledge  and 
plain'd  of,  and  intorm  d  agunft,  for  committing  Royal  Ecouragement  bought  and  fitted  out  toSea 
many  R.obberies,  Piracies,  and  Depredations  up-  for  the  Execution  of  the  faid  Commiffion,  at  the 
on  the  Seas  in  the  Parts  ot  Amerka,  and  other  Charge  of  the  Earl  of  Bellamom,  Edmund  Harrh 
Places,  but  never  convicted  or  attainted  for  the  f.m,  Samuel  Ncv:tQn,lFilIiam  Rowley,  Garge  WatJuKf 
fame)  cr  which  hnce  the  faid  Thirtieth  Day  of    and  T'hmim  Reynold!,  in  this  Article  named  ;  his 

Majelfy,  tor  encouraging  and  rewarding  the  faid 
Undertaking,  did  grant  unto  the  faid  Earl  of 
BJIamont,  Edmund Harrifon,  WiUinmRo-j^ley,  George 
IFatfcn,  Thojnas  Reynolds,  and  Samuel  Neivtcn  (who 
was  named  by,  and  in  Trufl.  for,  the  faid  Lord 


April,  1696,  had  been  taken  or  feiz'd  upon,  or 
V  hich  did,  or  Ihould  belong  to  any  of  the  Adhe- 
rents of  the  faid  T^homai  'Too,'[John  heland,  Thomas 
Wake,  and  IViiaam  Maz.e,  or  any  other  Pirates, 
Free-booters,  and  Sea-rovers,  by  the  laid  M-'iUiam 
Kidd,  or  other  Commander  of  The  Adventure  G.il- 
ley\  or  wiiich  by,  or  by  Means  of,  the  faid  Ship 
or  Gallev,  Ihould  be  taken,  or  forced  on  Sliore  in 


Sommers)  their  Executors  and  Adminiftrators,  all 
and  whatfoever  Ships,  Veflels,  Goods,  Merchan- 
dizes, Treafure,    and  other   Things  whatfoever. 


any  of  his  Mijeftys  Plantations  oi.-^wr/M,  were  which  iince   the   Thirtieth  Day  of  ^/'c//,    1696, 

granted  unto  the  laid  Riehard  Earl  of  BeL'amont,  had  been  taken  or  feiz'd  upon  or  v.ith,  or  did  be- 

and  un:o  Edmund  Harrifcn  Merc\vj.nz,  Sami^el  A^eiv-  long  to,   or  fiiould  happen  ro  be  taken  or  feiz'd 

ton  Gent.    IJllliam  Rov:laud  Gent.    George  JVatfcn  upon  or  with,  or  which  did,  orfliould  belong  to 

Gznt.  M\A  Thomai  Reynolds,  oi  St.  Martins,    their  the  faid  TW.u  Too,   John  Ireland,  'Thomas  JVakej 

Eiecutors,  Adminilbators,  and  Alfigns,  to  their  and  iViliiam  Maze,  or  their  Adherents,  or  any  o- 

own  fole  Ufe  and  Benefit,  and  as  their  own  pro-  ther  Pirates,  by  the  faid  Wtl'iaf}}  Kidd,  or  other 

per  Goods  and  Chattels,  without  any   Account  Commanders  of  the  faid  ^i^i/.v^rwe  G.-zZ/fy,  orwhich 

tnereof  or  therefore  to  be  made;  in  which  Grant  by,  or  by  Means  of,  the  faid  Ship  or  Galley  Oiculd 

the  Name  of  the  faid  Samuel  Nei^Jtui  was  ul'ed  in  be  taken,  or  forced  on  Shore,  on  any  of  his  Ma- 

Truff,  and  for  the  only  Benefit  and  Advantage  of  jedy's  Plantations  in  America,    fo  far  as  the  laid 

the  faid  Lord  Somm.ers ;  which  faid  Grant  under  Premiifes,  or  any  of  them,  did,  fhould,  or  might 

the  Great  Sea!  of  £'/^A'7«imaniteftly  tended  to  the  belong  to  hisMajeflv,  or  could  or  might  begran- 

Obftruction   and  Difcouragement  of  Trade  and  ted  or  grantable  by  him,  or  was  or  were  in  his 

Navigation,  the  great  Lois  and  Prejudice  of  Mer-  Power  to  difpofe  of;  which  Grant   was  not  in- 

chants,  aiid  others  being  his  Majefty's  Subjects,  tended  to  be  without  an  Account  :  For  the  faid 


or  Subjects  of  the  Friends  and  Allies  of  his  Ma- 
jefly,  and  the  Difnonour  of  the  King  and  King- 
dom ;  and  the  faid  Lord  Sommers  was,  by  procu- 
ring and  paffing  the  faid  Grant,  Guilty  of  a  no- 
torious Breach  of  his  Dutv. 


Lord  Sommers  faith.  That  by  Indenture  bearing 
Date  the  Two  and  twentieth  Day  of  71%,  I6517, 
made  (after  the  Warrant  for  the  faid  Grant  was 
fign'd,  and  before  it  was  pafs'd)  between  his  Ma- 
jelty  of  the  one  Part,  and  the  faid  Earl  of  EelJa- 
mont,  Edmund Harrifvn,  IViHiam  Rozjley,  George  IVat' 
fon,  Thomas  Reynolds,  and  Samiel  Nr^-i^ton  o(  the  other  Pa.rt ;  They  tlie  faid  Eavl  oi' Be!la?>iont,  Edmund 
Harrifon,  Willia/n  Rozi'ley,  George  ll^atfcn,  Thomas  Reynolds,  and  Samuel  Neuiton,  did  Co\enant,  Promife, 
and  Agree  with  His  Majefly,  his  Heirs  and  Succellors,  well  and  truly  to  account  for,  and  deliver 
upon  Oath,  to  the  Ufe  ot  his  Majefly,  his  Heirs  and  SnccelTors,  or  the  Commiffioners  of  his  or  their 
T  re  a  fury,  or  his  or  their  High-Treafurer,  a  clear  Tenth  Part  (the  whole  in  Ten  equal  Parts  to  be 
divided)  of  all  and  every  fuch  Ships,  VelTels,  Goods,  Merchandizes,  and  other  Things  whatfoever, 
which  in  and  by  the  faid  Grant  fhould  be  given,  or  which  fhould  from  Time  to  Time  be  taken,  or 
feiz'd,  or  fecur'd  bv  them,  or  any  of  them,  their,  or  any  of  their  Executors  or  Adminiflrators,  Offi- 
cers, Agents,  Servants,  or  Affigns.  by  Vertue  or  Colour  thereof:  To  which  Grant  and  Indenture 
the  faid  Lord  Sunmers,  for  more  Certainty,  reterreth  himlelf ;  and  further  faith.  He  conceives,  and 
isadvis'd,  that  the  faid  Grant  did  not  sny  way  tend  tothe  Obfirudiion  or  Difcouragement  of  Trade 
or  Navigation,  or  to  the  Lofs  or  Prejudice  of  Merchants,  or  others  his  Majefty's  Subjeds,  cr  the 
Subjefts  of  his  Friends  or  Allies,  nor  to  the  Diflionour  of  his  Majefty  or  the  Kingdom  ;  nor  was  the 
paffing  of  the  fame  any  Breach  of  the  Duty  of  the  faid  Lord  Sommers ;  but  the  laid  Grant  was  form'd 
as  a  Recompenfe  to  the  faid  Grantees,  who,  at  their  own  Charge,  had  provided  and  fitted  out  the 
faid  Ship,  to  enable  the  fiid  I'Villiam  Kidd  to  execute  the  Powers  in  the  faid  Commiffion  mention'd, 
whereby  the  Publick  might  have  receiv'd  great  Benefit,  had  the  faid  IViliiam  Kidd  faithfully  dif- 
charg'd  the  Trull:  in  him  repos'd  by  his  Majefty  and  the  fiid  Grantees  :  Which  he  failing  to  do, 
the  Owners  of  the  faid  Ship  have  loll:  their  E.\peaces,  and  have  not  receiv'd  any  Benefit  of  his  Ma- 
jefty's faid  Grant. 


XIV.  That  the  fxid  j^o/;h Lord  Sommers,  to  the 
great  Oppreffion  of  the  Subject,  and  contrary  to 
Magna  Charta,  and  divers  good  Statutes  of  this 
Realm,  and  in  manifell  Breach  and  Violation  of 
his  Oath,  as  Lord  High  Chancellor  oi  England, 
bath, in  fever:il  Caufes  depending  before  him,  by 
many  extraordinary  Methods,  and  unwarrantable 
PraLiices  for  fevcral  Years,  delay 'd  Proceedings  in 


Vo  L.  \-'. 


the 


XIV.  To  the  Fourteenth  Article  the  faid  Lord 
Simmers  fiith.  He  did  not  delay  any  Proceedings 
in  any  Caufe  or  Caufes  depending  before  him,  as 
Chancellor  of  England,  longer  or  otherwife  than  as 
the  Circumftances  and  Juftice  of  each  Caufe  re- 
qulr'd;  but  did,  to  the  very  manifeft  impairing 
of  his  Health,  conftantly  apply  himfelf  to  the 
Difpatch  of  the  Caufes  depending  before  him  ; 
Zz  2  itnd 
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the  faid  Caufes  ;  and,  by  Colour  of  his  Office, 
hath  made  divers  Arbitrary  and  Illegal  Orders,  in 
Subveriion  ofthe  Laws  and  Statutes  of  this  Realm ; 
and  hath,  of  his  own  Authority,  reversed  Judg- 
ments o-iven  in  the  Court  oi  Exckequer,  and  with- 
out calling  before  him  the  Barons  of  the  Exche- 
quer, to  hear  their  Informations,  and  the  Caufes 
of  their  Judgments,  as  the  Statute  in  thofe  Caies 
exprefly  dired,  aifuming  thereby  to  himfelt  an 
Arbitrary  and  Illegal  Power ;  and  hath  declared 
and  affirm 'din  publick  Places  of  Judicature,  that 
particular  Subjefts  might  have  Rights  and  In- 
terefts  without  any  Remedy  for  Recovery  of  the 
fame,  unlefs  by  Petition  to  the  Perfon  of  the 
King  only,  or  to  that  effect:  Which  Pofition 
was  highly  dangerous  to  the  legal  Conllitution  of 
this  Kingdom,  and  ablolutely  deifrudtive  to  the 
Property  of  the  Subject. 

And  the  faid  Knights,  Citizens,  and  BurgefTes, 
by  Protelfation,  iliving  to  themfelves  the  Liberty 
of  exhibiting,  at  any  Time  hereafter,  any  further 
Articles,  or  other  Accufation  or  Impeachment  a- 
gainft  the  faid  Lord  Suinnws ;  as  alfo  of  replying 
to  his  Anfwcrs  which  he  fliall  make  unto  the 
faid  Articles,  or  any  of  them ;  and  of  oftering 
Proofs  to  all  and  every  the  aforelaid  Articles,  and 
to  all  and  every  other  Articles,  Impeachment  or 
Accufation  which  Hiall  be  exhibited  by  them, as 
the  Ca\ile  fiiall,  according  to  the  Courie  of  Par- 
liaitient,  require  ;  do  pray.  That  the  faid  Jvlm 
Lord  Snmners  may  be  put  to  anfwer  the  faid 
Crimes  and  Mifdemeauors  ;  and,  that  fuch  Pro- 
ceedings, Examinations,  Trials,  and  Judgments 
may  be  thereupon  had  and  given  as  is  agreeable 
to  Law  and  Juflice. 

After  reading  this  Day  the  Articles  of  Im- 
peachment brought  up  from  the  Houfe  of  Com- 
mons againfl  J;ihn  Lord  Sommers,  and  hearing  his 
Lordfh'ip  thereupon,  who  delir'd  a  Copy  ot  the 
faid  Articles,  and  H^id,  He  would  put  in  his  An- 
fwer fo  foon  as  pofTibly  he  c -uld  ;  It  is  order'^d 
by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment afl'embled,  I'hat  the  Lord  Suvimers  may  have 
a  Copy  of  the  faid  Articles  againft  him. 

Die  Martis  20°  Mail,  1701. 

The  Earl  of  O-Jcrd  defiring  that  a  Day  may  be 
appointed  for  his  Trial,  the  Houfe  thereupon  or- 
der'd,  That  the  Committee  appointed  to  confider 
of  the  Manner  in  delivering  Articles  of  Impeach- 
ments by  the  Commons  be  reviv'd,  to  infpcft  the 
Books,  and  meet  immediately. 

Then  the  Houfe  was  adjourn'd  during  Plea- 
fure,  and  the  Lords  went  to  the  Committee. 

After  f^me  Time,  the  Houfe  was  relumed,  and 
the  Earl  oi  Stamford  rsponc-d  the  Precedents  fol- 
lowing, i-'^i- 

*  ziDeccmh.  i58o.  That  Mr.  5f;'??zoK>- was  Ira- 
?  peach'd,  and  Articles  ddivcr'd. 


and  denies  that  he  did  ever  make,  by  Colour  of 
his  Office,  any  Arbitrary  or  Illegal  Order,  to  the 
Subverfion  of  any  Lavv'  or  Statute  of  this  Realm, 
or  did  ever  aflume  to  himfelf  any  Arbitrary  or 
Illegal  Power,  or  ever  reverie  any  Judgment  given 
in  the  Court  of  Exchequer,  otherwife  than  as  is 
warranted  and  allowed  by  the  Law,  and  in  the 
Prefence  of  the  Barons  of  the  Court  of  Exdiequtr^ 
who  were  always  prefcnt  in  the  Court  of  Exihtque;- 
Chamber,  when  their  Judgments  were  examin'd, 
as  the  Statute  in  iuch  Cales  direiffs  ;  nor  did  ever 
deliver  in  any  Court  of  Judicature,  or  ether  Place 
whatfoever,  any  Pofition  whatfcever  dnnrerous  to 
the  Legal  Conllitution  ot  the  Kingdom,  or  de- 
ftrudtive  to  the  Property  of  the  Subjed,  as  is 
charg'd  by  tlie  fiid  Articles. 


And  as  to  ail  other  Matters  and  Things  \-a  the 
laid  Articles  contained,  and  not  herein  be- 
fore particularly  anfwer'd  unto,  the  faid  Lord 
Sommers  faith,  He  is  not  Guilty  of  them,  or 
any  of  them,  in  Manner  and  Form  as  the 
fame  are  charg'd  upon  him  in  and  by  the 
faid  Articles;  and  humbly  fubmitteth  hira- 
fdf  to  your  Lordlbips  Judgment, 

SOMMERS. 


*  23  Decenw.  i58o.   He  delivered   in   his  An- 
'  fwer. 

•'  3  Jan.  That  he  petition'd  for  a  Trial ;  where- 

*  upon  the  fame  Day  a  MelTage  was  fent  to  the 

*  Commons,  That  the  Houfe   finding  no   Ilfue 
'  join'd    by    Replication    from    the    Commons^, 

*  thought  lit  to  give  them  Notice  thereof. 

'  Then  Council  were  aflign'd  him. 

*  8  7^(2.  Saturday  the  Fifteenth  was  appointed 

*  for  his  Tryal. 

'  2  7^/);-.i55)j,theDukeof  If^<^j- waslrapeach'd 
'  z^Apr.  the  Articles  were  brought  up. 
'  30  Apr.  the  Duke  of  Leeds  put  in  his  x'^nfwer, 
'  and  a  Copy  thereof  was  fent  to  theCommons. 
'  I  May,  the   Lords  fent  to  the  Commons,  to 

*  know  when  they  Ihould  be  ready  to  make  good 
'  the  fame. 

'  3  May,  the  Commons  defir'd  a  Conference  on 
'  the  Lords  Melfage;  and  at  the  Conference  ac- 
'  quainted  the  Lords,  That  Mr.  Robart,  a  mate- 
'  rial  Witnefs,  was  withdrawn.  The  Lords  mov'd 
'  the  King,  that  a  Ploclamation  might  be  iflued 
'  for  his  Apprehenfion.     The  fame  Day  the  Pai- 

*  liament  was  Prorogued. 


AMefla'^e  was  fent  to  the  Houfe  of  Commons 
by  Sir  Rvlert  Leiard  and  Mr.  Gery,  to  acquaint 
them,  "  That  the  Houfe  having  been  delir'd  by 
"  the  Earl  of  Orf^jrd,  that  a  Day  may  be  appoin- 


ted fi 


or  his  fpeedy  Trial,  their  Lordihips  find- 
o  IlTue  join'd  by  Replication  of  the  Houfe 

"  of'Commons,  think  fit  to  give  them  Notice 

*'  thereof. 

A  Mcf- 


A  Meflage  was  brought  from  the  Houfe  ot 
Commons  by  Mr.  Jjrt?;//*?^ -and  others  (the  31ft  of 
Ma\}  to  acquaint  this  Houfe,  "  That  in  anfwer  to 
"  the  MelTage  of  the  One  and  twentieth  Inftanr, 
"  the  Comrnons  have  prepar'd  a  Replicntion  to 
*'  the  Earl  of  Orford's  Anf\^er  to  the  Articles  of 
"  Impeachment  of  High  Crimes  and  Mifdemea- 
"  nors  exhibited  againft  him,  and  at  prefent  deter 

."  bnii£- 


Lord  Sommers  and  Lord  Halifax, 


1701 

A  Meil^\ge  wns  alfo  fenc  to  the  Houfe  of  Com- 
mcns  by  Sir  R'.krt  Legard  and  Mr.  GVrj-,  to  ac- 
quaint them,  "  That  they  havinc^,on  theFiru  Day 
'■  of -■^^///laih  fep.t  up  to  their  Lordfliips  an  !m- 
"  peachment  againft  WHiiam  Enrl  oi Punlaud,  tor 
"  High  Crimes  and  Mift!en-:eanors  ;  and  having 
"  alfo,  on  the  Fifteenth  Day  of  the  fume  Month, 
"  Impeach'd  Charles  Lord  Halifax:  fcr  High  Crimes 
"  and  Mifdemeanors  ;  and  there  being  as  yet  no 
"  particular  Articles  exliibited  againU  the  faid 
"  Lords,  theirLord.'hips  think  themfelves  oblig'd 
"  to  put  them  in  mind  thereof:  i  which,  after  Im- 
"  peachments  have  fo  long  depended,  is  a  Hard- 
"  ihip  to  the  Perfr.ns  concerii'd,and  not  agreeable 
"  to  the  ufual  Methods  and  Proceedings  of  Par- 
"  Uanienc  in  fuch  Cales. 


C( 
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bringing  it  up  to  your  LordHiips,  becaufe  in 
the  Trials  of  the  ieveral  Impeachments  now 
depending,  the  Commons  think  it  mcft  proper, 
from  the  Nature  of  the  Evidence  that  m  ill  be 
given  at  the  faid  Trials,  to  begin  with  the  Trial 
ot  the  Impeachment  of  yt/iH  Lord  Sommen  of 
High  Crimes  and  Mifdemeanors.  And  as  to 
yourLordfhips  other  Mellage,  the  Commons 
take  it  to  be  without  Precedent,  and  Unpar- 
liamentary ;  they,  as  Profccutors,  having  a  Li- 
berty to  exhibit  their  Articles  cf  Impeachment 
in  due  Time;  of  which  they  who  are  to  pre- 
pare them  are  the  proper  Judges  :  And  there- 
fore, for  your  Lordfliips  to  alierr.  That  having 
not  yet  exhibited  particular  Articles  againii: 
lFiliiam^a.x\  of  PortLnui,  and  C/j.ir/es  Lord  Hali- 
fux,  is  a  HarcHiip  to  them,  and  net  agreeable 
to  the  ufual  Methods  and  Proceedings  in  Par- 
liament in  fuch  Cafes  ;  does,  as  they  conceive, 
tend  to  the  Breach  of  that  good  Correfpondence 
betwixt  the  two  Houles,  which  ought  mu- 
tually to  be  prefer; 'd. 


ommons 
engers  of 


Die  Meranii  11°  Muii,   iyoi. 

The  Meflengcrs  fcnt  YellerJay  to  the  Houfe  of  Commons  return  Anfwer,  That  the  Con- 
will  fend  an  Anfwer  to  the  faid  MdTages  relating  to  the  faid  Impeachments,  bj'  Melfeng 
their  own. 

Die  Sdhlati  Z3^'^  Mail,  170 1. 

The  Lord 5'owrozOT  deliver'd  his  Anfwer  to  the  Articles  of  Impeachment  of  the  Houfe  of  Commons 

againfl  him,  which  \vas  read  by  the  Clerk.     'iizcPage  355. 

It  is  order'd  by  the  Lords  Spiritual  and  Tem.poral  in  Parliament  aflembled, 
A..r. 1:  ^/,;„,  r 1    c ,  ^J„i: 'j  .l,,v  ■ps.,,  ^ -„  -i,„   a....-   i,_   ^r  t 1 


Die  Veuevis  s^°  ALU,  1701. 


It  is  order'd  by  the  Lords  Spiritual  and  .Temporal  in  Parliament  affembled,  That  Mmiay  the 
Ninth  Day  of  "June  next  fhall  be,  and  is  hereby  appointed  for  the  Trial  oi  Ed'^ayd  Earl  of  Orfurdt 
in  IVejhniiiftey-PIall,  upon  the  Articles  brought  up  againft  him  by  the  Houfe  of  Commons,  whereby 
he  ftands  charg'd  with  fcverai  Hitrh  Crimes  and  Miidemeanors. 


A  Mefl'age  was  fent  to  the  Houfe  of  Commons 
hy  ?i\Y  Rvlert  Legnrd  and  Sir  Jolm  Hoskins,  to  let 
them  know,  "  That  this  Houfe  hath  appointed 
"  Mniday  the  Ninth  Day  of  June  next,  for  the 
"  I'rial  of  Edward  Earl  of  Orfurd,  in  M^(/l»uiifler- 
"  Hail,  upon  the  Articles  fent  up  againft  him, 

and  that  the  Commons  may  repiv,  if  they 
"  think  f^r. 

A  Meffage  was  fent  to  the  Houfe  of  Commons 
by  Sir  Rokrt  Legard  and  Sir  Jclj-n  Iloib'ns,  to  ac- 
quaint them,  " That  they  having  on  the  Firfl  Day 

of  y^pril  laft,  fent  up  to  their  Lordfliips  an  Im- 
"  peachment  againft  PVaHam  Earl  oi PortLmi^'io'c 
"  High  Crimes  and  Mifdemeanors  j  and  having 
"  alfo,  on  the  Fifteenth  Day  of  the  iamcMimth, 
"  1  rn peacli'd  Chavlsi  Lord  PLilifax  for  High  Cri rnes 
'■  and  Mifdemeanors  ;  and  there  being  as  yet  no 
"  particular  Articles  exhibited  againii  the  fliid 
"  Lords,  their  Lordfhips  think  themfelves  oblig  d 
"  to  put  them  in  mind  thereof;  which,  after  Im- 
"  peachments  have  fo  long  depended,  is  a  Hard- 
"  fliip  to  the  Perfms  concenfd,  and  not  agree- 
"  able  to  the  ufual  Aiethods  and  Proceedings  of 
"  Parliaraent  in  fuch  Cafes. 

Ic 


A  Meilage  was  brought  from  the  Houfe  of 
Commons  by  Mr  Earcmn  and  others  (the  Fifth 
of  JiOit)  to  acquaint  this  Houfe,  "  That  the 
Commons,  cnConlideration  oi  your  Lordfliips 
Meffage  to  them  of  the  One  and  thirtieth  of 
P.Uy,  concerning  the  Earl  of  0,furd,  think  ic 
their  Undoubted  Right,  \v hen  ieveral  Perfons 
"  ftandlmpeach'd  before  yourLordl"hips,to  bring 
*'  to  7'rial  fuch  of  them,  in  the  firft  place,  as  the 
"  Commons  apprehend,  troin  the  Nature  of  the 
"  Evidence,  ought  firft  to  be  proceeded  againft; 
"  to  the  intent  all  fuch  Offenders  may,  in  due 
"  time,  be  brought  to  Juftice  :  And,  that  no  Day 
"  ought  to  be  appointed  by  your  Lordfhips  for 
"  the  Trial  of  any  Impeachmient  by  the  Com- 
"  mons,  without  fome  previous  Signification  to 
"  your  Lordfhips  from  the  Commons,  of  their 
"  being  ready  to  proceed  thereon. 

"  I'he  Commons  could  not  receive  this  Mef- 
''  fage  from  your  Lordfliips  w  ithout  the  greateft: 
"  Surprize;  your  Lordfliips  Proceedings  in  this 
"  Cafe  being  neither  warranted  by  Prec  dentSj 
"  nor  (as  the  Commons  conceivej  confiftent  with 
"  the   Methods   of  JufticCj    or   with   Reafoni 
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Wherefore  the  Commons  cannot  agree  to  the  Day  appointed  by  your  Lordfhips  for  the 
the  Earl  ot  Orford. 

"  As  to  your  Lordfhips  Meffage,  at  the  fame  time,  relating  to  the  Earl  of  Portland,  a 
Lord  Halifax,  the  Commons  take  the  fame  to  be  without  Precedent,  and  Unparliament 
conceive  your  Lordfhips  frequent  Repetition  thereof,  in  fo  fhorc  a  Time,  afcer  the 
had  tranfmitted  to  your  Lordfhips  their  Articles  againft  Two  ot  the  Impeached  Lords, 
daily  preparing  their  Articles  againif  the  others,  manifeftly  tends  to  the  Dtlay  of  Juft 
flruding  the  Trials  of  the  Impeached  Lords,  by  introducing  Difputes,  in  Breach  ot 
Correfpondence  between  the  Two  Hou fes,  winch  ought  inviolably  to  be  prelerved. 


Trial 


or 


nd  C'jdiL-s 
ary  ;  and 
Commoiis 
and  were 
ice,  in  ob- 
thac  CGod 


It  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  1  hat  the  Lord 
Great  Chamberlain  do  attend  his  Majefty,  hum- 
bly to  acquaint  his  Majefty,  That  this  Houfe 
hath  appointed  Monday  the  Ninth  Day  of  Jtme 
next,  for  the  Trial  of  Edward  Earl  of  Orford,  in 
IVeflminfier-Hall,  and  humbly  to  move  his  Ma- 
jefty, that  he  will  be  pleafed  to  give  Order  for  a 
Place  to  be  prepar'd  in  Wefiminfler-HaU  againft 
the  faid  Time,  for  this  Houfe  to  proceed  upon 
ihe  faid  Trial. 

Die  Sahhati  31"  Maiiy  1701^ 

A  Meflage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  Bromley,  and  others.  See  Page 
356. 

The  Melfengers  fent  Yefterday  to  the  Houfe  of 
Commons  return  Anfwer,  That  the  Commons 
will  fend  an  Anfwer  by  Melfengers  of  their 
ewn. 

Die  Luna  2°  'Juniiy  ijoi. 

Order  d.  That  the  Committee  appointed  to  con- 
fider  of  the  Manner  in  delivering  Articles  of  Im- 
peachments by  the  Commons,  be  revived,  to  meet 
on  Monday  next,  to  draw  an  anfwer  to  be  fent  to 
the  Houfe  of  Commons  to  their  Meilage  receiv'd 
the  31ft  Inftant. 

The  Houfe  was  adjourn*d  during  Pleafure. 
After  fome  Time,  the  Houfe  was  relum'd,  and 
the  Earl  of  Statnford  reported  from  the  Lords 
Committees,  appointed  to  confider  of  the  Man- 
ner in  delivering  Articles  of  Impeachments  by 
the  Commons,  the  Precedents  following,  (viz,.) 

*  7  Fil;.  25  H.  8.   The  Bifhop  of  London  Im- 

*  peached  by  the  Commons,  for  imprifoning  T'bo. 
f  Phillips  on  Sufpicion  of  Herefy. 

9  Fek  The  Articles  were  read. 

*  20  March,  1620.   The  Comnaons,  at  a  Con- 

*  ference,  accufed  the  Lord  Chancellor  St.  All^an, 

*  and  the  Bifhop  of  Landaff,  of  Bribery  andCor- 

*  ruption. 

16  April,  1624,  The  Commons,  at  a  Con fe- 

*  rence,  accufe  the  Earl  of  Middle/ex,  Lord  Trea- 
!  furer,  of  Bribery. 

*  ip.  May,  1(524-     The  Commons  accufe  the 

*  Bifhop  of  Norwich  of  feveral  Matters  by  them 

*  then  particularly  mentioned  at  a  Conference. 

29  Decemb.  1640.   The  Commons  accufe  Sir 

*  George  Radcliffe  of  High  Treafon. 

*  ?  I  Dtcemb.  They  delivered  the  Articles  at  a 
Conference. 

'  22  Decemb.  16^0.  The  Lord  Keeper  Finch 
?  was  Impeached. 

'  29  ^an.  i6.\Q.  Report  of  what  he  was  accu- 

*  fed  of  at  a  Conference. 

*  18  Decemb.  1641,  Daniel  Oneal  Impeached. 
■^o  Aitgtifl,  1641.  '1\q 'i.9^x\  o{ Bridgwater  Im- 

l  peached,  and  Articles  read,  but  not  entered. 


*  6  Decemb.  1660.  IVilUain  Drah  Impeached; 
and  Articles  brought  up. 

'  24  April,  1 668.  Sir  IVilliam  Pen  was  Im- 
peached, and  the  Articles  delivered  at  a  Con- 
ference the  fame  Day. 

'  29  Decemb.  1666.  The  Commons,  at  a  Confe- 
rence, Impeach'd  the  Lord  Vifcount  Mordau,.t, 

'  3  Jan.  The  Conference  was  reported,  ana  c.ie 
Articles  read. 

'  23  Dece?nb.  1678.  Pcft  Meridiem,  the  Earl  of 
Danby  was  Impeached,  and  Articles  broupht 
up  againft  him  at  the  fame  Time. 

'  5  Decemb.  1678.  The  Enrl  of  Powis,  Lord 
A.  Wardotir,  Lord  Belkifyfe,  Lord  Petre,  and 
Lord  Viicounx.  Stafford,  were  Impeached. 
30  Deiemb.  The  Parliament  was  prorogued  to 
the  4th  of  February,  and  was  diuoh'ed  the  zj^th. 
of  'January. 

'  6  March.   A  new  Parliament  met. 

*  7  April,  1679.  Articles  were  brought  up  a- 
gainft  them. 

*  21  Decemb.  1600.  Mr.  Edward  Seymour  was 
Impeached,  and  Articles  brought  up  at  the 
fame  Time- 

'  'jjan.  1680.  Sir  William  Scrcggs  was  Im- 
peached, and  Articles  brought  up  at  the  fam-e 
Time. 

*  7  Jan.  1680.  The  Earl  of  Tyrone  was  Im- 
peached, but  no  Articles  brought  up. 

'   10  Jan.   The  Parliament  was  prorogued  to 
the  20th.     Diilblved  the  i8th. 
'  26  March,  1681.    Mr.    FitZjharris  was   Im- 
peached :  No  Articles  brought  up. 
'  28  March,  The  Parliament  was  diflolved. 

*  26  June,  1685?.  Blair e,  Vaughan,  Nole,  Elliot^ 
and  Grfj,  were  Impeach'd,  and  Articles  brought 
up. 

'  26  OElob.  The  Earl  of  Salisbury  and  Earl  oi 
Peterborow,  were  Impeached :  Special  Matter 
affigned  the  fame  Day. 

'  21  April,  169^.  The  Duke  of  LeeJ :  wa.s 
Impeached. 

*  29  April,  Articles  were  brought  up. 

*  10  May,  i6(?8.  Goudet  and  others  were  Im- 
peached. 

*  17  May.  Articles  brought  up. 

'28  May,   16518.  John  Auriol  and   John  Dit' 
waiflre  were  Impeached. 
'  8  June.   Articles   were  brought  up  againH: 
them. 


The  Lord  Great  Chamberlain  acquainted  the 
Houfe,  That  he  had  attended  his  Majefty  with 
their  Addrefs  for  a  Place  to  be  prepared  in  IVeft. 
minfier-Hall,  for  the  Trial  of  the  Earl  o{ Orford; 
and  his  Majefty  was  pleafed  to  fay,  He  wotdd 
give  Order  for  the  Place  to  be  prep.ir'd,  as  dtfired. 

Order  d.  That  the  Committee  appointed  on 
Saturday  laft,  do  meet  prefently,  to  draw  an  An- 
fwer to  be  fent  to  tho  Houfe  of  Com.oious,  to 

ths 


I^riSommers  and  L^ri  Halifax. 


I  7or. 

their  MefTage  received  the  One  and  Thirtieth  of 
May  lail. 

Then  the  Houfe  was  adjourned  during  Plea- 

fUre. 
After  fome  time,  the  Houfe  was  refuraed,  and 


854- 


the  Earl  ^i  Stamford  reported  the  Anfwer  drawn, 
by  the  Committee,  to  be  fent  to  the  Houfe  of 
Commons,  to  their  Melfage  received  the  One 
and  Thirtieth  of  May  laft,  which  was  Read  as 
follows,    -oix,. 


"  The  Lords  do  think  fit,  upon  Occafion  of  the         Mr.  Havcoun  at  a  Conference  (the  Sixth  of 

"  Melfage  of  the  Commons  of  the  3ilt  of  May^  June)  delivered  himfelf  in  the  following  manner. 
"  to  acquant  that  Houfe,  that  having  been  defir'd         "  The  Commons  have  delired  this  Conference 

*'  by  the  Lord  So-mmers,  that  a  Day  may  be  ap-  *'  upon  your  Lordftiip's  Melfage  of  the  Fourth  of 

"  pointedforhisfpeedy  Trial,  and theirLordlhips  "  June,  in  ordertopreferve  agoodCorrefpondence 

"  finding  no  IlVue  joined  by  Rcblication  of  the  "  with  your  Lordfhips  ;  which  will  always  be  the 

"  Houfe  of  Commons,  judge  it  proper  to  give  "  Endeavour  of  the  Commons,  and  is  at  this  Time 


them  notice  thereof,  that  the  Commons  may  Re 
"  ply,  if  they  think  fit,  and  at  the  fame  time  their 
*'  Lordfhipalet  theCommonsknow,that  they  will 
"  proceed  to  the  Trial  of  any  of  the  Impeached 
"  Lords,  v,hom  the  Commons  fliall  be  firft  ready 
"  to  begin  with,  fo  as  there  may  be  no  Occafion 
"  taken  from  thence  for  any  unreafonable  Delay  in 
"  the  Profecution  of  any  of  them  :  And  further  to 
*'  acquaint  them,  that  having  fearched  theirown 
"  Journals,  they  do  not  find,  that  after  a  general 
"  Impeathment,  there  has  ever  been  fo  long  a 
*'  Delay  of  bringing  up  the  particular  Articles 
"  of  Impeachment,  fitting  the  Parliament :  And 
"  therefore  the  Lords  do  think  they  had  Reafon 
*'  to  afl'ert  that  it  was  a  Hardfhip  to  the  two 
"  Lords  concerned  (efpecially  after  this  Houfe 
"  had  put  the  Houfe  ot  Commons  in  mind  of  ex- 
*'  hibiting  fuch    Articles)  and  not  agreeable  to 


particularly  necelfary,  in  order  to  bring  the  im- 
"  peached  Lords  to  a  fpeedy  Trial.  And  becaufe 
"  the  Melfages  which  your  Lordfliips  have 
"  thought  fit  to  fend  to  the  Commons,  and  the 
"  Anfvvers  thereunto,  feem  not  to  tend  towards 
"  expediting  the  Trials,  which  the  Commons  fo 
"  much  defire,  but  may  rather  furnifh  Matter  of 
"  Difpute  between  the  two  Houfes  ;  the  Com- 
"  mons  therefore  chufe  to  follow  the  Methods 
*'  formerly  ufed  with  good  Succefs  upon  the  like 
"  Occafions  :  And  for  the  more  fpeedy  and  eafy 
"  adjufting  and  preventing  any  Differences  which. 
"  have  already  happened,  or  may  arife,  previous 
*'  to,  or  upon  thefe  Trials  the  Commons  do 
"  propofe  to  your  Lordfhips,  That  a  Committee 
"  of  both  Houfes  be  Nominated,  to  confider  of 
"  the  mofl  proper  Ways  and  Methods  of  Pro- 
"  ceeding  on  Impeachment,  according  to  the 
"  Ufage  of  Parliament. 


"  the  uiual  Proceedings  in  Parliament.     And  as 

*'  the  Lords  do  not  controvert  what  Right  the 

*'  Commons  may  have  of  Impeaching  in  general  Terms,  if  they  pleafe  ;   fo  the  Lords,  in  -whom  the 

*'  Judicature  does  intirely  refide,  think  themfelves  obliged  to  alfert.   That  the  Right  of  limiting 

"  a  convenient  Time  for  bringing  the  particular  Charge  before  them,  for  the  avoiding  of  Delay  in 

*'  Juftice,  is  lodged  in  them. 

"  The  Lords  hope  the  Commons,  on  their  Part,  will  be  as  careful  not  to  do  any  Thing  that 
"  may  tend  to  the  Interruption  of  the  good  Correfpondence  between  the  two  Houfes,  as  the  Lords 
"  fhall  ever  be  on  their  Part  :  And  the  beff  Way  to  preferve  that,  is  for  neither  of  the  two 
"  Houfes  to  exceed  thofe  Limits  which  the  Law  and  Cuftom  of  Parliament  hath  already  efla- 
;'  blifhed. 


The  Houfe  went  into  Confideration  of  this 
Report,  and  after  Debate,  it  was  order'd.  That 
the  further  Confideration  thereof,  and  Debate 
thereupon,  be  ad jouni'd  till  to-Morrow  Twelve 
a-Clock. 

Die  MdYtis  5°  Juniiy  1701. 

The  Houfe  refumed  the  Adjourned  Debate 
Yefterday,  in  Relation  to  the  Report  of  the  An- 
fwer drawn  by  the  Committee  to  be  fent  to  the 
Houfe  of  Commons,  to  their  Melfage  received 
the  One  and  Thirtieth  of  May  lafl. 

The  B.eport  was  read  by  Paragraphs,  and  a- 
greed  to,  and  fent  to  the  Houfe  of  Commons  by 
Sir  Rkhard  Holfvrd  and  Mr.  Pitt. 


Die  Jcvis 


5"  Jtoiii, 


lyor. 


A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  Harcourt,  and  others.    See  Page 

357- 

Upon  receiving  a  Meffage  from  the  Houfe  of 

Commons  in  Anfwtr  to  a  Melfage  fent  to  them 
by  this  Houfe  the  One  and  Thirtieth  of  May  lafl, 
it  is  ordered,  That  the  Lords  Committees  ap- 
pointfd  to  confider  of  the  Manner  of  Proceed- 
ings on  Impeachments,  do  meet  to-Morrow  at 


Nine  of  the  Clock  In  the  Forenoon,  to  confider 
the  faid  Melfage,  infpeft  the  Journals,  and  report 
to  the  Houfe  \s  hat  they  fhall  think  proper  ia  • 
this  Cafe. 

Oie  Veneris  6"  yunii,  1701^ 

A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  St.  Julm,  and  others,  to  defire 
a  Conference  with  this  Houfe,  upon  the  Subjeftf 
Matter  of  the  Meflage  of  this  Houfe,  of  the 
Fourth  Inftant. 

It  being  propofed  to  return  Anfwer,  That 
this  Houfe  will  fend  an  Anfwer  by  Aleflengers 
of  their  own,  and  Debate  thereupon  : 

The  Houfe  agreed  to  a  prefent  Conference. 

Then  the  Commons  being  called  in,  were  told. 
That  the  Lords  agreed  to  a  Conference  as  defi- 
red,  and  appoint  it  prefently  in  the  Painted 
Ckamher. 

Lords  were  named  Managers  of  the  Conference. 

The  Commons  being  come  to  tlie  Conference,' 
the  Houfe  was  adjourned  during  Pleafure,  and 
the  Lords  went  to  the  Conference  ;  which  being 
ended,  the  Houfe  was  refumed,  and  the  Lord 
Steward  reported.  That  the  Lords  had  attended 
the  Conference,  and  that  Mr.  Harcourt  managed 
the  Conference  and  faid,   Ai  aLove. 

&r' 


3^0    1^7.  Proceedings  /?g^-E.' Portland  £^Orford,    1 3  W.IIL 


Ordered,  That  the  Lords  Committees  appointed 
to  confider  of  the  Manner  of  the  Proceedings  on 
Impeachments,  do  meet  to-morrow  upon  the 
Report  of  this  Conference,  and  infped  the  Jour- 
oals,  and  Report  to  the  Houfe. 

Die  Sahbatiy  7°  Juniiy  1701.' 

The  Earl  of  Stamford  reported  from  the  Lords 
Committees  appointed  to  confider  of  the  Manner 
of  Proceedings  on  Impeachments,  That  they  have 
Infpefted  the  Journals,  and  ordered  him  to  report 
the  Precedents  follov  ing,  viz,. 

'  16  April,  L624.  Report  is  made  of  the  Com- 
mons Complaint  and  Charge  at  a  Conference 
againft  the  Earl  of  Middle/ex,  Lord  Treafurer. 

'  24  Apri/,  1624.  Ordered  that  the  Lord 
Treafurer  fhail  appear  on  T'uefday  next  at 
Nine  a  Clock,  to  anfwer  his  Charge  at  the  Bar, 
and  that  if  he  hath  any  Witnefles  to  be  exami- 
ned, they  may  in  the  mean  time  be  Sworn  and 
Examined. 

'  27  April.  The  Lord  Treafurer  Petitioned, 
that  his  Witnefles  might  not  be  examined,  till 
he  hath  anfwered  ;  but  the  Houfe  did  not 
think  fit  to  alter  the  Day. 

'  28  April.  The  Lord  Treafurer  defires  the 
Interrogatories  to  his  Witnefles  may  be  refpi- 
ted  till  he  hath  anfwered ;  and  that  he  may 
have  Copies  of  the  Depoiitions  taken  on  both 
Sides. 

'  His  Lordfhip  was  anfwered,  That  his  Defire 
is  fo  unfit,  as  the  Lords  think  him  ill  advifed 
to  make  fuch  a  Requeft  ;  and  according  to  the 
former  Order,  exped:  his  Appearance  to-mor- 
row, and  to  laear  fuch  Anfwer  as  he  fhall 
make. 

'  29  April  The  Lord  Treafurer  Petitions, 
that  in  regard  of  his  being  indifpofed,  he  may 
have  a  further  Day  for  prefenting  his  Anfwer. 
The  Houfe,  in  refped  of  his  Indifpofition  is 
pleafed  to  refpite  his  Appearance  this  Day, 
but  enjoyn  that  Saturday  next  he  brings  in  his 
Anfwer,  according  to  former  Orders  ;  and  the 
Lords  do  peremptorily  Aflign  Friday  the  fe- 
venth  of  May  for  his  Appearance  in  Perfon, 
and  for  the  final  Hearing  tnd  Determining  of 
the  Caufe. 

'  7  May.  The  Lord  Treafurer  was  according- 
ly broucrht  to  the  Bar,  and  the  Trial  proceed- 
ed. 

50  Aug.  I ($4 1.  The  Earl  of  Bridgwater  was 
Impeached  by  the  Commons. 

*  6  Sept.  1 64 1.  Ordered,  To  anfwer  the  Second 
"Tuefday  in  November. 

*  17  OFiob-  1(541.  Ordered,  To  be  heard  on  the 
Ninth  of  Decetnber. 

•  2  Novemb,  1641.  Ordered,  That  the  Earl 
of  Bridgwater  may  anfwer  on  the  Ninth  of  Nd- 
njember. 

•  3  I  Manh,  1642.  At  a  Conference  defired  by 
the  Commons,  they  defired  Articles  of  Im- 
peachment againft  Geurge  Benyon.  Iknyon  was 
ordered  to  Anfwer  in  four  Days,  and  to  have 
Liberty,  with  his  Keeper,  to  go  any  where, 
and  had  Council  afllgned. 

'  4  April,  1642.  Benyon  put  in  his  Anfwer  ; 
then  it  was  ordered.  That  this  Caufe  againft 
George  Benyon  upon  the  Impenchment  of  the 
Houfe  of  Commons,  (hall  be  proceeded  in  on 
JVednefday  next  at  this  Bar, 


5  April,  1642.  A  Meflage  was  fent  to  the 
Houfe  of  Commons,  to  acquaint  them,  that  the 
Lords  have  appointed  to  proceed  in  the  Caufe 
againft  Benyon  to-morrow. 

The  Houfe  of  Commons  return  Anfwer, 
That  they  will  fend  a  Committee  of  their 
Houfe,  to  manage  their  Evidence  againft  Ben- 
yon, to-morrow. 

'  6  April,  1642  The  Committee  of  the  Houfe 
of  Commons  being  come  to  manage  the  Evi- 
dence againft  him,  had  the  Articles  read,  &c. 
and  the  Trial  proceeded. 

5  J"fy}  i<542.  Sir  Richard  Gurney,  Lord- 
Mayor,  was  Impeached  at  a  Conference,  and 
brought  to  the  Bar,  and  heard  the  Articles 
read,  had  Council  allowed  him,  and  was  or^ 
dered  to  anfwer  on  Friday  next. 

8  July,  He  deliver'd  in  his  Anfwer,  which 
was  Read,  and  the  Caufe  was  ordered  to  be 
heard  on  Alonday  next,  and  the  Commons  were 
acquainted  therewith  by  Meflage. 

*  1 1  July,  The  Commons  at  a  Conference  de« 
liver  in  a  further  Impeachment  againft  him,' 
and  the  Articles  were  read  to  him  at  the  Bar, 
and  he  defired  Council,  which  was  allowed, 
and  he  had  Time  given  him  to  anfwer  till  to- 
morrow Seven-night. 

'  i5>  July,  Sir  Richard  Gtirmy  put  in  his  Arj- 
fwer ;  and  the  fame  Day  it  was  ordered.  That 
this  Houfe  will  proceed  againft  him  on  Frida-t 
next,  on  both  the  Impeachments,  and  the 
Houfe  of  Commons  are  then  to  produce  all 
their  Proofs  to  prove  the  faid  Impeachments : 
And  a  Melfagc  was  fent  to  the  Commons  to  ac- 
quaint them  with  the  faid  Order. 
'  22  Jtily^  The  Committee  of  Commons  being 
come  to  manage  the  Evidence,  the  Trial  was 
proceeded  in. 

'  I J  July,  I  ^4  J.  The  Earl  of  5'ww/or^  defi- 
ring  Time  to  put  in  his  Anfwer  to  the  Im- 
peachment of  the  Houfe  of  Commons  againft 
him,  it  was  ordered,  he  put  in  his  Anfwer 
on  Monday  next. 

'  2 1  July,  The  Earl  of  Stamford  delivered  in 
his  Anfwer,  which  was  Read,  and  ordered  to 
be  Heard  at  the  Bar  on  Friday  next,  and  the 
Commons  were  acquainted  therewith  by  Mef- 
fage. 

'  25  July,  A  Meflage  from  the  Commons  to 
defire  another  Day  forbearing  of  the  Caufe  of 
the  Earl  of  Stamford's  Impeachment,  becaufe 
they  cannot  be  ready  this  Day. 
'  Eudem  Die,  A  Mefl^age  to  the  Commons  thas 
they  have  appointed  Monday  next ;  and  in  re- 
gard it  concerns  his  Lordlhip  fo  much,  their 
Lordfhips  have  appointed  fo  fliort  a  Day. 

*  2(5  July,  1*545.  A  Meflage  from  the  Com- 
mons, to  defire  a  further  Day,  in  regard  theis 
Witnefl^es  cannot  be  ready. 

'  28  July,  1(545.  Ordered,  That  the  Earl  of 
Stamford's  Bufinefs  (hall  be  heard  the  firft  T'uef- 
day after  Michaelmas. 

'  10  Septemb.  The  Caufe  of  the  Earl  of  i'wK- 
ford,  upon  the  Impeachment  of  the  Houfe  of 
Commons,  was  heard,'  a  Committee  of  the 
Commons  managing  the  Evidence  againft  him. 

'  21  Decemb  1680.  Edward  Seymour,  Efp;  was 
Impeached  of  High  Crimes,  &c.  the  Articles 
were  brought  up  againft  him,  he  had  the  Arti- 
cles read  to  him,  and  ordered  to  Anfwer. 

*  23  Decemb.  He  delivered  in  his  Anfwer- 


Lord  Somm^xs  and  Lord  Halifas"* 


170I' 

*  3  'January,  Mr.  Seymour  petitions  for  a  fpeedy 
'  Trial ;  whereupon  a  Meflage  was  fenc  to  the 
'  Houfe  of  Commons,  I'hat  the  Houfe  hnding  no 
'  Ilfue  join'd  by  Replication  from  the  Houfe  of 
•  Commons,  thought  fit  to  give   them   Notice 

'  thereof. 

'  8  January,    Order'd,  That  Saturday  the  Fif- 
'  teenth  is  appointed  for  the  Trial  of  Mr.  Sey- 
niour. 


3^1 


meet  on  Monday  next,  atTen  aClock  in  the  Fore-* 
noon,  to  draw  an  Anfwer  to  be  fent  to  the  Houfe 
of  Commons,  to  their  Meflage  rcceiv'd  the  Fifth 
Inl^ant. 

Die  Luna  p°  J  unit,  1701, 

The  Earl  of  Stamfird  reported  from  the  Lords 
Committees  (appointed  to  conlider  of  the  Man- 
ner of  Proceedings  on  Impeachments)  what  was 
drawn  by  them,  to  be  fent  to  the  Commons,  in 
Anfwer  to  their  Meflage  of  the  Fifth  Inflant; 


Upon  Confideration  of  the  Precedents  above- 
mention'd,  it  is  Order'd  by  the  Lords  Spiritual 

and  Temporal  in  Parliament  afl'embled.  That  the     which   was  read,   amended,   and  agreed  to,  as 
Lords  Committees  appointed  to  confider  of  the     follows,  viz.. 
Manner  of  Proceedings  on    Impeachments,    do 

A  Meflage  was  fent  to  the  Houfe  of  Commons         A  Mefllige  was  brought  from  the  Houfe  of 
by  Sir  Richard Bulford  and  Mr.  Gery,  to  acquaint     Commons  by  Mr.  Harcuiirt,  and  others   (on  the 


them,  "  That  in  Anfwer  to  the  Meflage  of  the 
"  Houfe  of  Commons  of  the  Fourth  Inflant,  the 
*'  Lords  fay,  by  their  Meflage  fent  on  the  Third, 
"  wherein  they  declare  themfelves  ready  to  pro- 
"  ceed  to  the  Trial  of  any  of  the  Impeach'dLords, 
"  whom  the  Commons  fhould  be  firll  ready  to 
*'  begin  with ;  They  have  given  a  full  Proof  of 
"  their  VVillingntfs  to  comply  with  the  Commons 
"  in  any  Thing  which  may  appear  reafonable,  in 
"  order  to  the  fpeedy  determining  of  the  Impeach- 
"  ments  now  depending;  and  therefore,  as  the 
*'  Lords  conceive  the  Commons  had  no  Occa- 
*'  fion  to  begin  any  Difpute  on  that  Head,  fo 
"  their  Lordlhips  are  careful  to  decline  entering 
*'  into  aControverfy  which  feems  to  them  to  be 
*'  of  no  Ufc  at  prefent. 

"  The  Lords  think  themfelves  obiig'd  to  aflert 
"  their  undoubted  Right  to  appoint  a  Day  for 
*'  the  Trial  of  any  Impeachment  depending  be- 
**  fore  them,  ifthey  fee  good  Caufe  for  it,  wich- 
"  out  any  previous  SigniHcation  from  the  Com- 
"  mons  of  their  being  ready  to  proceed  ;  which 
"  Right  is  warranted  by  many  Precedents,  as 
"  well  as  confonant  to  Juftice  and  Reafon  ;  and 
*'  their  Lordfhips,  according  to  the  Example  of 
"  their  Ancefliors,  will  always  ufe  that  Right  with 
*'  a  Regard  to  the  equal  and  impartial  Admini- 
"  flration  of  Juflice,  and  with  a  due  Care  to  pre- 
"  Tent  unreafonable  Delays. 

"  This  being  tlie  Cafe,  the  Lords  cannot  but 
*'  wonder,  that  theCommons,  without  any  Foun- 
"  dation  for  it,  fhould  make  ufe  of  Expreflions 
"  which,  as  their  Lordfhips  conceive,  have  never 
"  been  ufed  before  by  one  Houfe  of  Parliament 
*'  to  another,  and  which,  if  the  like  were  re- 
*'  turn  d,  muft  neceflarily  deftroy  all  good  Corre- 
**  fpondence  betw  een  the  two  Houfes. 

"  The  laft  Part  of  the  Commons  Meflage  be- 
"  ing  in  efi:'ett  a  Repetition  only  of  their  former, 
*'  of  the  Thirty-firft  of  May,  to  which  the  Lords 
"  have  already  return 'da  full  Anfwer,  theirLord- 
"  fhips  think  it  not  requifite  to  fay  more,  than 
"  that  they  cannot  apprehend  with  w  hat  Colour 


Tenth  of  June)  to  acquaint  this  Houfe,   "  That 
the  Commons,  in  hopes  of  avoiding  all  Inter- 
ruptions and  Delays  in  proceeding  againft  the 
Impeach'd  Lords ,    and   the    many    Inconve- 
niencies   which  might  aril'e  tliereby,    having 
propos'd  to  your  Lordfhips,  at  a  Conference, 
that  a  Committee  of  both  Houfes  might  be  no- 
minated, to  confider  of  the  moll  proper  Ways 
and  Methods  of  Proceedings  on  Impeachments, 
Think  they  might  have    juftly  expefted  your 
"  Lordfhips  Compliance  with  their  faid  Propofi- 
"  tion,  inflead  of  yourLordfliips  Anfw^er  to  their 
Melfage   ot   the   Fourth    Inllant,  which  they 
Yeflerday  rcceiv'd:  In  which  Anfwer  of  your 
Lordfhips,  tho'many  Matters  of  great  Excep- 
tion are  contained,  a  fuitable  Reply  whereunto 
would  inevitably   dellroy  all  good  Correfpou- 
dence  between  the  two  Houfes  ;  yet  the  Com- 
mons, from  an  earnefl  Defire  inviolably  to  pre- 
ferve  the  fame,  as  well  as  give  the  moll  convin- 
"  cing  Proof  of  their  Moderation,  and  to  (hew 
"  their  Readinefs  to  bring  the  Impeach'd  Lords 
to  fpeedy  Juftice,  at  prefent  inlifi  only  on  their 
"  Propofition,  for  a  Committee  of  both  Houfes 
to  fettle  and  adjufl  the  neceflary  Preliminaries 
"  to  the  Trials  ;  particularly.  Whether  the  Im- 
"  peach'd  Lords  (hall  appear  on  their  Trials  at 
"  your  Lordfhips  Bar,  as  Criminals  ?    Whether, 
"  being  under  Accufations  of  the  fame  Crimes, 
"  they  are  to  fit  as  Judges  on  each  other's  Trial 
"  tor  thofe  Crimes,  or  can  vote  in  their  own  Ca- 
"  fes,  as  we  find,  from  your  Lordfhips  Journals 
"  fince  their  being  impeach'd,  they  have  been  ad- 
"  mitted  fo  to  do."'    Which  Matters,  and  fome 
"  others,  being  neceflary  to  be  ad  jufled,  the  Com- 
"  mons  cannot  but  infill  on  a  Committee  of  both 
Houfes  to  be  appointed  for  that  Purpofe;  their 
departing  from  which  would  be  giving  up  the 
"  Rights  of  the  Commons  oi  England,  known  by 
"  unquefiionable  Precedents,  and  the  Ufages  of 
"  Parliaments,  and  making  all  Impeachments,the 
"  greatefl  Bulwark  of  the  Laws  and  Liberties  of 
"  England,  imprafticable  for  the  future. 


(C 


their  calling  upon  the  Houfe  of  Commons  to 
fend  up  Articles  againfl  two  Lords,  whom  the  Commons  have  (o  long  fince  impeach'd  in  genera! 
Terms,  can  be  faid  to  tend  to  the  Delay  of  Jufliice;  and  therefore,  as  the  Lords  think  theCom- 
mons ought  to  have  forborn  that  Reflection,  fo  their  Lordfliips,  in  faying  no  more  upon  rhe  oc- 
cafion  of  this  MelTage  of  the  Commons,  think  they  have  given  a  convincing  Proof  of  their  Mode- 
ration, and  of  their  fincere  Defire  of  preferving  a  good  Correfpondence  between  the  two  Hou- 
fes, which  is  fo  neceflary  for  the  Publick  Security,  as  well  as  doing  Right  upon  the  Impeach- 
ments. 


Vol.  V. 


Aas 


Ths 
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The  Earl  of  Stamford  alfo  reported  from  the 
Lords  Committees  appointed  to  confider  of  the 
Manner  of  Proceedings  on  Impeachments,  what 
Precedents  they  have  found  in  purfiiance  of  the 
Order  of  the  Seventh  Inftant,  which  are  as  follow, 

'  21  May,i6iJ^.  A  Meflage  from  the  Com- 
^  mons,  to  defire  a  Conference  upon  the  Point  of 

*  Impoluions. 

'  2:\May,  the  Queftion  being  propos'd,  VVhe- 

*  ther  this  Hcufe  fhal)  meet  with  the  lower  Houfe, 

*  and  give  them    hearing,  touching  the  Point  of 

*  Impofitions  :  The  greater  number  of  the  Lords 
'  anfwer'd,  iVLf  Content 

'  26  May,  a  Meflage  to  the  Commons,    That 

*  the  Lords  are,    and  always  will  be  ready  and 

*  willing  to  hold  loving  and  mutual  Correfpon- 
'   dence  with  them  ;  but  their  Lordfliips  having 

*  enter'd  into  a  grave  and  ferious  Confideracion, 

*  as  well  of  the  Matter  it  felf,  as  of  divers  inci- 

*  dent  and  n'cellary  Circumhar.ces,  do  not  think 

*  it  convenient  to  enter  into  any  Conferenceof  this 

*  Caufe,  concerning  the  Point  of  Impofitions,  at 

*  this  Time. 

'  I  February.  1666,   a  Meflage  from  the  Com- 

'  mons,  to  defire  a  Conference  touching  the  Man- 

'  ner  of  Proceedings  upon  the  Impeachment  a- 

'  gainfl  the  Lord  Vifcount  Mordant- 

"'  The  Lords  anfwer,  That  they  will  fend  An- 

*  fwer  by  Meflengers  of  their  o\vn. 

'  Then  a  Committee   was  appointed  to  ccnfi- 

*  der,   whether  ever  the  Commons    delir'd  any 
'  Conferences  concerning  the  Manner  of  Proceed- 

*  in<TS  upon  Judicature  before  their  Lordfhips. 

'  4  February,  1666,  After  Report  of  the  Confe- 

*  rence  fo  had,  the  Lords  refolv'd  to  let  theCom- 
'  mons  know  at  a  Conference,  That  they  are  re- 

*  folv'd  that  their  former  Anfwer  given  them  the 
'  Eight  and  twentieth  of  January,  and  confirm'd 

*  the  One  and  thirtieth  of  the  fame  Month,fhalI 
'  Hand 

'  3  I  January,  Which  Anfwer  was,  That  they 

*  judge  it  a  Right  inherent  in  every  Court,  to  or- 

*  der  and  direft  fuch  Circumflances  and  Matters 

*  of  Form,    that  can  have  no  Influence   to  the 

*  Prejudice  of  Juflice,  in  fuch  Way  as  they  fhall 

*  judge  fit,  where  the  fame  are  not  fettled  other- 
'  wife  by  any  pofitive  Rule. 

'  4  February,  pojl  Meridiein,  A  Conference  was 

*  accordingly  had  at  the  Defire  of  the  Lords. 

'  5  Fehruayy,  a  Meffage  from  the  Commons  to 
'  defire  a  free  Conference  upon  the  Subjed-mat- 

*  ter  of  the  laft  Conference. 

'  The  Anfwer  return'd  was,   That  the  Lords 

'  have  already  {fated  the  Manner  of  Proceedings 

*  in  the  Impeachment  of  the  Lord  Mordant,  and 
'  have  declar'd  it  in  their  lafi Conference,  and  in 

*  that  Conference  gave  the  Houfe  of  Commons 
'  Notice,  That  they  were  ready  to  proceed  this 
'  Morning  in  that  Bufinefs. 

*  They  adhere  to  their  former  R.efolution,  and 
'  are  ready  to  proceed  in  the  Trial. 

'  6  February,  A  Meflage  from  the  Commons,  to 

*  defire  a  Conference  upon  the  Laft  mention'd 
'  Anfwer. 

*  7  February,  The  Lords  gave  the  Conference 
«  defir'd;  whereat  the  Commons  acquainted  their 
«  Lordfhips,  that  Conferences  and  Free  Conferen- 
<  ces,  w  hen  defir'd,  are  eflential  to  the  Proceed- 
«  ings  of  Parliament,  the  only  Means  to  preferve 
«  the   good  Correfpondence  between  the  Two 


Houfes,  and  the  Denial  thereof  defiruftixe  to 
the  Proceedings  of  Parliament,  and  unprece- 
dented. 

*  Eodem  Die,  a  free  Conrercnce  was  had  at  the 
Defire  cf  the  Lords,  concerning  the  Subject- 
Matter  of  the  laft  Conference;  whereat  the 
Managers  were  to  let  the  Commons  know, 
That  their  LordlTiips  defire  not  this  Conference 
in  reference  to  the  free  Conference  lately  defir'd 
by  them,  but  in  relation  to  the  Aflertion  of 
the  Commons  in  their  laft  Conference,  which 
their  Lordfliips  can  no  way  allow  ;  and  there- 
tore  com.manded  the  Lords  that  are  to  manage 
this  free  Conference,  as  to  juftify  the  Proceed- 
ings of  their  Lordlhips,  fo  to  make  it  appear  to 
the  Commons,  that  what  they  have  done  is  nei- 
ther deftructive  to  the  Proceedings  of  Parlia- 
ment, nor  unprecedented. 
'  2-]  May,  J6c):\,  The  Lords  did  not  agree  to  a 
Conference  defir'd  by  the  Commons  on  the  One 
and  twentieth,  becaufe  it  was  defir'd  upon  the 
Anfwep  fent  by  the  Lords  of  the  Seventeenth 
Inftant,  wherein  the  whole  Matter  concerns  the 
Judicature  of  the  Lords,  on  ax  hich  they  can 
admit  no  Debate,  nor  grant  any  Conference  : 
But  the  Lords  agree  to  a  Conference  defir'd 
concerning  the  Privileges  of  the  Commons,  al- 
ways provided  nothing  be  ofter'd  thereat  thau 
may  concern  their  Lordfhips  Judicature. 
'  6  May,  1679,  A  Meflage  to  the  Commons  to 
acquaint  them,!  hat  the  Lords  have  appointed 
to  try  the  Five  Lords  on  the  Thirteenth  In- 
ftant. 

'  8  May,  poft  Meridiem,  A  Mefl-ige  from  the 
Commons,  to  defire  a  Conference  concerning  the 
Matter  of  their  Lordfhips  Meflage  concerning 
the  Trial  of  the  Lords  in  the  To-aier ;  and  a 
Conference  was  had  thereupon. 
'  At  the  Conference  the  Commons  propos'd  to 
have  a  Committee  of  both  Houfes  nominated, 
to  confider  the  proper  Ways  of  Proceedings  up- 
on Impeachment  ;  and,  upon  the  Quefti-n,  ic 
was  carried.  Not  to  agree  with  the  Commons 
in  this  Pnpc'fal. 

*  pMay,  A  Meffage  to  the  Commons  for  a  free 
Conference  upon  theSubjed- Matter  of  th  laft 
Conference,  V  hich  was  had;  and  at  the  Confe- 
rence the  Lords  told  the  Commons,'!  hat  they 
did  not  agree  to  the  nominating  a  Committee 
cf  both  Houffs,  bec-iufe  they  do  not  think  ic 
conformable  to  the  Rules  and  Orders  of  Pro- 
ceedings of  this  Court,  which  is,  and  muft  be^ 
tender  in  Matters  relating  to  Judicature. 
'  10  May,  A  Meflage  from  the  Commons  fos 
a  Conference,  &c.  which  was  had  ;  and  the 
Commons  told  the  Lords,  That  Things  ftand- 
ing  thus,  they  cannot  proceed  to  the  Trials  of 
the  Lords,  before  the  Method  of  Proceedings 
be  adjufted  between  the  two  Houfes. 
'  11  May,  A  Meflage  to  the  Commons  for  a 
Conference, B'c.  which  was  had  ;  and  the  Lords 
alfo  ask'd  the  Commons.what  were  the  Methods 
of  Proceedings  they  would  confer  about:  The 
Commons  anfwer.  They  had  noDireftions  frcm 
their  Houfe  concerning  the  fame. 
'  A  Meflage  from  the  Commons  for  a  Free 
Conference,  which  was  had  ;  and  upon  the  Re — 
port  of  it,  the  Lords  appointed  a  Committee 
to  meet  with  a  Committee  of  the  Houfe  of 
of  Commons,  to  confider  of  Propofitions  and 
Circumftances,  in  reference  to  the  Trials  cf  the 

'  Five 
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Five  Lords  in  the  7'ov.^r  ;  and  a  Meflage  fenc  to 

the  Commons  to  let  them  know  it. 

'  12  Ml);  A  Report  from  tiie  Committee  cf 
both  Houfes,  That  (inter  alia)  the  Commons 
propofe  a  longer  Day  tor  the  Trial  of  the 
Lords ;  whereupon  the  Lords  order'd  their 
Trials  to  be  put  oft"  till  further  Order. 
'  16  All)',  The  Lords  appointed  a  Day  for 
the  Trial  of  the  Five  Lords. 
'  ip  May,  The  Commons  tell  the  Lords,  That 
when  the  Methods  of  Proceedings  are  adjufied, 
their  Houfe  will  be  ready  to  proceed  upon  the 
Trial  of  the  Earl  of  Danly,  againft  whom  they 
already  demanded  Judgment,  and  aherwards 
to  the  Trial  of  the  Five  Lords  ;  and  propofed 
feveral  Difficulties,  in  refpecl  of  the  Bifhops 
being  prefenc  at  the  Trial  of  the  Earl  oiDan- 
h)\  "They  fay  further,  that  the  Lords  feem  to 
lay  the  Stop  at  the  Commons  Door,  bv  na- 
ming a  Day  ;  which  they  conceive  ought  not 
to  have  been  appointed  before  the  Methods 
be  conlidered  ;  that  the  Lords  may  as  well 
make  the  Judges  Part  of  their  Court,  as  the 
Bifhops,  in  this  Point.  The  Commons  will 
give  no  Difturbance  to  the  ancient  Judicature, 
and  they  conceive  they  have  a  Right  to  know 
before  what  Court  they  (hall  appear. 
'  ;o  May,  Upon  Debate  of  the  Report  from 
the  Committee  ot  both  Houfes,  the  Lords  ap- 
point a  Day,  for  the  Trial  of  the  Five  Lords. 
'  22  May,  The  Lords  fent  a  MelTage  to  the 
Houfe  of  Commons  to  acquaint  them,    That 


•  the  Lords  have  appointed  a  Day  for  the  Tria^ 

'  of  the  Five  Lords. 

Then  it  being  moved  to  have  a  Conference 
with  the  Commons,  to  let  them  know,  That 
the  Lords  do  nor  agree  to  a  Committee  of  both 
Houfes  in  relation  to  the  Trials  of  the  Impeached 
Lords  :  And  Debate  thereupon  :  Tne  QuelHoa 
was  put.  Whether  a  Committee  of  this  Houfe 
fliall  be  appointed  to  meet  with  a  Committee  of 
the  Houfe  of  Commons,  in  relation  to  the  Pro- 
ceedings upon  the  Laipeachments. 

It  was  refoived  in  the  Negative. 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  alfemblcd,  that  the  Lords 
Committees  appointed  to  confider  of  the  Man- 
ner of  Proceedings  on  Impeachments,  do  meet 
to-morrow  at  ten  of  the  Clock  in  the  Forenoon, 
and  draw  Reafons  ro  be  given  at  a  Conference 
with  the  Houfe  of  Commons,  Why  their  Lord- 
fhips^  cannot  agree,  that  a  Committee  of  both 
Houles  be  nominated  to  confider  of  the  Methods 
of  Proceedings  on  Impeachments. 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  alTembled,  that  Friday  the 
Thirteenth  Day  of  this  Inftant  June,  is  hereby 
appointed  for  the  Trial  of  Jdm  Lord  Smmers 
in  Weflminfter-Halk  upon  the  Articles  brought  up 
flgainft  him  by  the  Houfe  of  Commons,  there- 
by he  {lands  charged  with  feveral  High  Crimes 
and  Mifdemeanors. 


:l.> 


■■|n:. 


A  MefTage  was  fent  to  the  Houfe  of  Commons         A  Melfage  was  brought  from   the  Houfe  of 

by  Sir  Richard  Holjord  and  Mr   Gery,    to  let  the  Commons,  by  Mr  Harcoun  and  others  (the  nth 

Commons  know,  "  That  the  Lords  have  appoint-  of  June  )  to  acquaint  this  Houfe,     "  That    the 

*'  ed  Friday  next  for  the  Trial  ai  JohnLoxd  Som-  "  Commons  mi~J\iunday   laft  received  a  Meffaoe 

"  ims,  upon  the  Impeachment  againft  him.  "  from  your  Lordfhips,  that  your  Lordfhips  had 

appointed  the  Trial  of  Jo/j«,  Lord  ^Jowwen,  up- 
*'  on  Friday^  next,  upon  their  Impeachment  againft  him.  In  which  they  obferve,  your  Lordfhips  have 
"  net  nominated  any  Place  for  his  Trial,  tho'  your  Lordfhips  thought  fit  to  make  that  Matter  on 
"  the  laft  Impeachment  for  Mifdemeanors,  the  Subjeft  of  along  Debate. 

"  And  they  cannot  but  take  Notice,^  That  your  Lordfhips  have  taken  as  long  a  Time  to  give 
"  your  Anfwer  to  the  common  Defire  of  a  Committee  of  both  Houfes  deliveredac  a  Conference  on 
"  Friday  \a^,  as  you  arc  pleafed  to  allow  the  Commons  to  have  of  a  Day  appointed  by  your  Lord- 
"  fhips  for  the  f.aid  Trial. 

"  Your  Lordfhips  appointing  fo  fhort  a  Day,  efpecially  whilft  the  Propofition  made  to  yourLord- 
"  fhips,  for  a  Committee  of  both  Houfes  was  undetermin'd,  the  Commons  take  to  be  fuch  a  Hard- 
"  fhip  to  them,  and  fuch  an  Indulgence  to  the  Perfon  accus'dj  as  is  not  to  be  parallel'd  in  any  Pa- 
"  liamentary  Proceeding. 

"  The  Commons  muft  likewife  acquaint  your  Lordlhips,that  their  Experlenceof  the  Interruption 
*'  of  a  former  Trial  on  an  Impeachment  for  Mifdemeanor,  for  want  of  fettling  t.he  Preliminaries 
"  between  the  Two  Houfes,  obliges  them  to  infift  on  a  Committee  of  both  Houfes,  for  preventing 
"  the  like  Interruption. 

"  And  they  conceive,  'twould  be  very  prepofterous  for  them  to  enter  upon  the  Trials  of  any  c^ 
"  thofe  Lords,  till  your  Lordfhips  difcover  fome  Inclination  to  make  the  Proceeding  thereupon 
"  praflicable;  and  therefore  they  think  they  have  Reafon  to  infift  upon  another  Day  to'be  appuint- 
"  ed  for  the  Trial  of  the  Lord  Sommers.  And  the  Commons  doubt  not  but  to  fatisfy  your  Lord- 
"  fliips  at  a  Free  Conference,  of  the  NecefTity  of  having  a  Committee  of  both  Houfes,  before  they 
*'  can  proceed  upon  the  faid  Trial. 


Die  Martis  lo"  Junij,  1701. 

The  Earl  of  Stamford  reported  from  the  Lords 
Committees  (appointed  to  confider  of  the  Man- 
ner of  Proceedings  on  Impeachments  j  the  Rea- 
fons drawn  by  them,  to  be  given  to  the  Houfe  of 
Commons,  at  a  Conference  upon    the  Subjeft- 

Vol.  V. 


Matter  of  the    laft  Conference.     Which  Report 
was  read,  and  agreed  to,  as  follows,  viz,. 

"  The  Lords  have  defired  this  Conference,  up- 
"  on  occafion  of  the  laft  Conference,  in  order  to 
"  preferve  a  good  Correfpondence  with  the 
"  Houfe  of  Commons,  w  hich  they  fhall  always 
-"  endeavour.  As  to  the  late  Meffages  between 
A  a  a  2  ''  the 
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*'  the  TwoHouTes,  their  Lordfliips  are  well  af- 
*  fured,  thac  on  their  Part,  nothing  has  pafled, 
*'  but  what  was  agreeable  to  the  Methods  of 
**  Parliament,  and  proper  to  preferve  that  good 
"  Underftanding  between  both  Houfes,  which  is 
"  neceflary  for  the  carrying  on  of  the  Publick 
"  Bufinefs. 

"  As  to  the  Propofal  of  the  Commons,  That 
**  a  Committee  of  both  Houfes  Ihould  be  ap- 
**  pointed,  to  confider  of  the  Ways  and  Methods 
"  of  Proceeding  on  Impeachments,  their  Lord- 
'*  (hips  cannot  agree  to  it  : 

I.  "  Becaufe  they  do  not  find  that  ever  fuch  a 
"  Committee  was  appointed,  on  occafion  of  Im* 
**  peachments  for  Mifdemeanors ;  and  their  Lord- 
"  (hips  think  themfelves  obliged  to  be  extremely 
"  cautious  in  admitting  any  Thing  new,  in 
*'  Matters  relating  to  Judicature. 

II.  "  That  altho'a  Committee  of  this  Nature 
"  was  agreed  to,  upon  the  Impeachments  of  the 
"  Earl  of  Danby,  and  the  five  Popifli  Lords,  for 
"  High-Treafon,  yet  it  was  upon  occafion  of  fe- 
"  veral  confiderable  Queftions  and  Difficulties 
*'  which  did  then  arife  ;  and  their  Lordfhips  do 
**  not  find,  that  the  Succefs  in  that  Inftance  was 
"  fuch  as  (hould  encourage  the  purfuing  the  fame 
"  Methods  again,  tho'  in  the  like  Cafe ;  the 
"  Lords  obferving,  that  after  much  Time  fpent 
"  at  that  Committee,  the  Difputes  were  fo  far 
"  from  being  there  adjufted,  that  they  occafioned 
**  the  abrupt  Conclufion  of  a  Seffion  of  Parlia- 
"  ment. 

III.  "  Their  Lordfhips  are  of  Opinion,  That 
*'  the  Methods  of  Proceedings  on  Impeachments 
*'  for  Mifdemeanors,  are  fo  well  fettled  by  the 
•'  Ufage  of  Parliament,  that  they  do  not  forefce 
*'  any  Difficulties  likely  to  happen,  at  leaft  none 
"  have  been  yet  ftated  to  them  ;  and  all  the  Pre- 
"  liminaries  in  the  C^(e  oi Stephen  Goudety  and  o- 
*'  thers  (which  was  the  laft  Inftance  oflmpeach- 
*'  ments  for  Mifdemeanors )  were  eafily  fettled 
•'  and  agreed  to,  without  any  fuch  Committee. 

IV. "  The  Lords  cannot  but  obferve,  that  this 
**  Propofal  of  the  Commons  comes  fo  very  late, 
"  that  their  Lordfhips  can  expeft  no  other  Fruit 
•"  of  fuch  a  Committee,  but  the  preventing  of  the 
*'  Trials  during  this  Seffion. 

"  The  Lords  afTure  theCommons,  that  in  cafe 
*'  any  Difficulties  fhali  arife  in  the  Progrefs  of 
*'  thefe  Trials  (  which  their  Lordfhips  do  not 
**  forefee  )  they  wiltije  ready  to  comply  with 
"  the  Commons  in  removing  them,  as  far  as  Ju- 
•'  ftice  and  the  Ufage  of  Parliament  will  admin 

A  Meffage  was  fent  to  theHoufe  of  Commons 
by  Sir  Richard  Holford  and  Mr  Gery,  to  defire  a 
prefent  Conference  in  the  Painted  Chamber,  upon 
the  Subjcft-Matter  of  the  laft  Conference. 

A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr  Harcourti  and  others.    See  Page 

Ordered,  That  the  Meffage  received  this  Day 
from  the  Houfe  of  Commons,  fhall  be  confider  a 
To-morrow  at  twelve  a-Clock. 

The  Meffengers  fent  to  the  Houfe  of  Com- 
mons return  Anfwer,  that  the  Commons  will 
give  a  Conference  as  defired. 

Then  the  Commons  being  come  to  the  Con- 
ference, the  Managers  Names  of  the  laft  Confe- 
rence were  read,  and  the  Houfe  adjourn'd  during 
Pleafure,  and  the  Lords  went  to  the  Conference ; 
^vhich  being  ended,  the  Houfe  was  refumed,  and 


the  Lord  Steward  reported,  that  the  Lords  had 
been  at  the  Conference,  and  deliver'd  their  Rea- 
fons  as  order'd. 

Die  Mercurii  11°  Junii. 

The  Meffage  received  Yeflerday  from  the 
Houfe  of  Commbns  was  read  ;  and  after  De- 
bate of  the  feveral  Particulars  contain'd  in  it, 
this  Queftion  was  propofed. 

That  no  Lord  of  Parliament,  impeached  of 
High  Crimes  and  Mifdemeanors,  and  coming  to 
his  Trial,  Ihall,  upon  his  Trial,  be  without  the 
Bar. 

Then  the  previous  Queftion  was  put.  Whe- 
ther this  Queftion  fhall  be  now  put  ? 

It  was  refolved  in  the  Affirmative. 

Then  the  main  Queftion  was  put. 

That  no  Lord  of  Parliament,  Impeached  of 
High  Crimes  and  Mifdemeanors,  and  coming  to 
his  Trial,  fhall,  upon  his  Trial,  be  without  the 
Bar? 

It  was  refolved  in  the  Affirmative,  NemiKf 
Contraditente. 

Refolved,  By  the  Lords  Spiritual  and  Tempo- 
ral in  Parliament  aflembled,  Nemine  Contraditentty 
That  no  Lord  of  Parliament,  Impeached  of  High 
Crimes  and  Mifdemeanors,  and  coming  to  his 
Trial,  (hall,  upon  his  Trial,  be  without  the  Bar. 

Then  after  further  Debate,  this  Queftion  was 
propos'd. 

That  no  Lord  of  Parliament,  Impeached  of 
High  Crimes  and  Mifdemeanors,  can  be  preclu- 
ded from  Voting,  on  any  Occafion,  except  in 
his  own  Trial. 

Then  the  previous  Queftion  was  put.  Whether 
this  Queftion  (hall  be  now  put  ? 

It  was  refolved  in  the  Affirmative. 

Then  the  main  Queftion  was  pur. 

That  no  Lord  of  Parliament,  Impeached  of 
High  Crimes  and  Mifdemeanors,  can  be  preclu- 
ded from  Voting,  on  any  Occafion,  except  in 
his  own  Trial .? 

It  was  refolved  in  the  Affirmative. 

Refolved  by  the  Lords  Spiritual  and  Tempo- 
ral in  Parliament  aflembled.  That  no  Lord  of 
Parliament,  Impeached  of  High  Crimes  and 
Mifdemeanors,  can  be  precluded  from  Voting, 
on  any  Occafion  except  in  his  own  Trial. 

It  is  ordered  by  the  Lords  Spititual  and  Tem- 
poral in  Parliament  affembl»d,  that  the  Commit- 
tee appointed  to  confider  of  the  Method  of  Pro- 
ceedings on  Impeachments,  do  meet  to-morrow  at 
Ten  of  the  Clock  in  the  Forenoon,  and  do  draw 
an  Anfwer  to  the  Meflage  received  yefterday 
from  the  Houfe  of  Commons  upon  the  Refolu- 
tions  of  the  Houfe  this  Day  -,  and  that  the  Com- 
mittee do  affert  in  their  Anfvver,  That  by  the 
Journals  of  this  Houfe,  it  doth  not  appear  the 
Lords  Impeached  have  voted,  as  is  inferted  in 
the  Commons  Meffage. 

A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  Harcourt,  and  others.  Sei 
Page   i6l- 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled.  That  the  Debate 
which  hath  arofe  upon  the  Commons  Meffage 
received  this  Day  be  adjourned  to  To-mor- 
row Eleven  a-Clock,  and  no  other  Bufinefs 
to  intervene,  and  all  the  Lords  fummoned  to  at- 
tend. 

Die 


1701. 


Ldrd  Sommers  and  L^ri  Halifax. 


1^5 


Die  Jivis  ii"  jfunii,  ijol. 

The  Earl  o{  Stamford  reported  from  the  Lords 
Committees  appointed  to  confider  of  the  Man- 


ner of  Proceedings  on  Impeachments,  what 
was  drawn  by  them  in  Anfwer  to  a  Meffage 
from  the  Houfe  of  Commons  of  the  loth  In- 
flant ;  which  was  read  and  agreed  unto,  as 
follows : 


A  MelTage  was  fent  to  the  Houfe  of  Commons         A  Meflkge  was  brought  from  the  Houfe  of 

by    Dr.    Newtvn    and    Mr.    Gery,    to   acquaint  Commons  by  Mr.  j>.  3*^0*/;,  and  others  (the  i?th 

"  them,  That  in  Anfwer  to  the  Meffage  from  of  June)  to  acquaint  this  Houfe,  "  That  the 

"  the  Houle  of  Commons  of  the    Tenth  In-  "  Houfe  of  Commons  find  greater  Reafans  to 

"  ftant,  the  Lords  fay,    That  altho'  they  take  "  infill  upon  their  Propofal  of  a  Committee  of 

"  it  to  be    Unparliamentary  in   many    Parti-  "  both  Houfes,  from  the  two  Meffages  received 

*'  culars,  yet  to  fliew  their  real  Defire  of  avoid-  "  Yefterday  from  your  Lordlhips ;  for  their  Am- 

"  ing  Difputes,  and  removing  all  Pretence  of  "  biguity  and  Uncertainty  do  (hew  the  Methods 

"  delaying  the  Trials  of  the  Impeached  Lords,  "  of  former  Parliaments  to  be  the  moft  proper 

"  they  will  only  take  notice  of  that  Part  of  their  "  Way  for  Difpatch  of  Bufinefs. 

Meffage,     wherein  ^the    Commons    propofe  ^    "  The  Commons  have  been  obliged  to  employ 


fome  Things  as  Difficulties,  in  refpefit  of  the 
'  Trials;    which    Matters   relating   wholly  to 
'  their  Judicature,  and  to  their  Rights  and  Pri- 
'  vilcges   as  Peers,    they  think  fit   to  acquaint 
'  the  Commons  with  the  following  Refolutions 
'  of  the  Houfe  of  Lords. 
*'  I.    T'hat  no   Lord  of  Parliament ,    Impeached 
of  High   Crimes  and  Mifdemeanors,  and  coming  to 
'  his   Trial,  ^jall,   upon   his  Trial,  be  viithuut  the 
'  Bar. 
"II.  7'hat  no  Lord  of  Parliament,  Impeached  of 
High  Crimes  and  Mi /demeanors ,  can  be  precluded 
Jrom   Voting  on  any  Occafion,  except  in  his  own 
T'rial. 

"  Their  Lordfhips  further  take  notice  of  a 
Miftake  in  Point  of  Fact  alledged  in  the  Mef- 
fage of  the  Commons  ;  it  no  way  appearing 
upon  their  Journals,  that  the  Lords  Impeach- 
ed have  voted  in  their  Cafe. 
"  The  Lords  being  well  affured,  that  all  the 
Steps  that  have  been  taken  by  them,  in  relati- 
on to  thefe  Impeachments,  are  warranted  by 
the  Praftice  of  their  Anceftors,  and  the  U- 
{a^e  of  Parliament,  have  Reafon  to  exped  the 
Trials  ftiould  proceed  without  Delay. 


that  Time  in  confidering  and  anfwering  your 
Lordlhips  Meffages,  which  otherwife  would 
have  been  fpenc  in  preparing  for  the  Lord  Sum- 

'  mers's  Trial;  fo  that  the  Delay  mull  be  charged 

'  where  the  Occafion  arileth.  AndtheCommons 
haying  defired  a  Committee  of  both  Houfes,  to 

'  adjuft  the  Preliminaries  of  the  Trials,  cannot 
but  think  it  flrange  your  Lordlh  ips  fhould  come 
to  Refolutions  upon  two  of  thofe  Points,  while 
the  Propofal  of  the  Houfe  of  Commons  is  un- 
der Debate  at  Conferences  between  the  Two 
Houfes  ;  the  Commons  having  other  Diffi- 
culties to  propofe,  which  concern  them  as  Pro- 
fecutors,  and  all  future  Impeachments. 
And  though  the  Commons  leave  the  Subjeft 

'  of  your  Lordfhips  Refolutions,  with  other  things, 
to  be  debated  at  a  Committee  of  both  Houfes; 
yet  they  cannotbutobferve,thatyourLordfhips 
Second  Refolution  is  no  dired  Anfwer  to  the 
Commons  Propofal,  which  was,  Whether  Peers 
Impeached  of  the  fame  Crimes,  fliall  vote  for 
each  other  upon  their  Trial  for  the  fame 
Crimes  :  And  the  Commons  cannot  believe  that 


any  fuch  Rule  can  be  laid  down  in  plain 
Words,  where  there  is  a  due  Regard  to  Juftice. 
"  And  as  to  what  your  Lordlhips  obferve, 
"  That  there  is  a  Miftake  in  Point  of  Fad,  alledged  by  the  Commons,  this  Houfe  may  take  Notice 
**  of  the  Caution  ufed  by  your  Lordfhips,  in  wordmg  that  Part  of  your  Meffage;  for  they  know  your 
*'  Lordfhips  are  too  well  acquainted  with  the  Truth  of  the  Faft,  to  affirm,  that  the  Impeached 
**  Lords  did  not  vote  in  their  own  Cafes  :  And  tho*  the  appearing  or  not  appearing  upon  your 
"  Lordlhips  Journal,  does  not  make  it  more  or  iefs  agreeable  to  the  Rules  of  Juftice,  yet  the  Cora- 
"  mons  cannot  but  add  this  further  Obfervation  from  your  Lordfhips  Journal,  That  the  Impeach'd 
*'  Lords  Prefence  is  not  only  recorded  when  thofe  Votes  paffed,  but  they  alfo  find  fome  of  them 
"  appointed  of  Committees  for  preparing  and  drawing  up  the  Meffages  and  Anfwers  to  the  Houfe 
"  of  Commons ;  which  they  do  not  think  has  been  the  beft  Expedient  for  preferving  a  good  Cor- 
"  refpondence  between  the  Two  Houfes,  or  adjuft  ing  what  will  be  neceffary  upon  thefe  Trials  : 
"  And  therefore  the  Commons  cannot  think  it  agreeable  to  the  Rules  of  Parliament,  for  them  to 
"  appear  at  a  Trial,  till  all  neceffary  Preliminaries  are  firft  fettled  with  your  Lordfhips. 


A  Meffage  was  brought  from  the  Houfe  of 
Commons  by  Mr.  Gra-avill  and  others,  to  defire 
a  free  Conference  with  this  Houfe,  upon  the 
Subjeft- Matter  of  the  laft  Conference. 

The  Commons  were  called  in,  and  told,  That 
the  Lords  will  return  an  Anfwer  by  Meflengers 
of  their  own. 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  affembled,  That  John  Lord 
Sommers  (hall  be  tried  in  Wejlminfler- Hall  upon  the 
Articles  of  Impeachment  againft  him,  on  Juef- 
day  the  17th  Day  of  this  Inftant  Jme^  at  ten  of 
the  Clock  in  the  Forenoon. 


Ordered,  That  the  Committee  appointed  to 
confider  of  the  Manner  of  Proceeding  upon  Im- 
peachments, do  meet  prefently,  and  draw  an  An- 
fwer to  the  Meffage  received  Vefterday  from  the 
Houfe  of  Commons. 

The  Earl  of  Stamford  reported  from  the  Lords 
Committees,  appointed  to  confider  of  the  Man- 
ner of  Proceedings  on  Impeachments,  what  is 
drawn  by  them  to  be  fent  to  the  Houfe  of  Com- 
mons, in  Anfwer  to  their  Meffage  of  the  Eleventh 
Inftant  j  which  was  read  and  agreed  to,  as  fol- 
lows : 


3^^    161. Proceedings  /^^^-E: Portland  6'Orford,    13  WdIL 


A  MefTage  was  fent  to  the  Houfe  of  Commons 
by  Dr.  Newton  and  Mr  Gery,  to  acquaint  them, 
"  I'hat  in  Anfwer  to  the  Meflage  of  the  Houfe 
"  of  Commons  Yefterday,  the  Lords  fay,  That 
"  they  cannot  give  a  greater  Evidence  of  their 
"  fincere  and  hearty  Defires  of  avoiding  all  of 
"  Differences  with  the  Houfe  of  Commons,  and 
"  proceeding  on  the  Trials  of  the  Impeachments, 
*'  than  by  not  taking  Notice  of  the  feveral  juft 
"  Exceptions  to  which  that  Meflage  is  liable, 
"  both  as  to  the  Matter  and  Expreilions. 

"  The  Lords  have  nothing  further  from  their 
"  Thoughts,  than  the  going  about  to  do  any 
*'  thing  which  might  have  the  leaft  Appearance 
"  of  Hardfliip  in  relation  to  the  Commons. 

"  But  the  Anfwer  of  the  Lord  Sommer:  to  the 
"  Articles  exhibited  againfl:  him,  having  been 
*'  fent  down  to  the  Commons  on  the  Four  and 
"  Twentieth  ofil%laft;  and  they  having  by 
"  their  Meflage  of  the  One  and  Thirtieth  of 
"  May,  fignify'd  to  their  Lordfhips  their  Inten- 
"  tion  of  beginning  with  the  Trial  of  his  Im- 
.*'  peachment  in  the  firfl:  place  : 

"  The  Lords  confidering  how  far  the  Seflion 
*'  is  advanc'd,  thought  it  reafonable  to  appoint 
"  the  Thirteenth  Inftant  for  the  faid  Trials  ; 
"  their  Lordfhips  finding  feveral  Precedents  of 
"  appointing  Trials  on  Impeachments  within  a 
**  fhorter  Time. 

"  The  Lords  alfo  think  it  incumbent  upon 
"  them  to  endeavour  to  difpatch  the  Trials  of 
"  all  the  Impeached  Lords  before  the  Riling  of 
**  the  Parliament,  This  is  what  Juflice  requires, 
"  and  cannot  belook'd  upon  as  a  Matter  of  In- 
"  dulgence.  Neverthelefs,  that  the  Commons 
"  may  fee  how  defirous  their  Lordfhips  are  to 
"  comply  with  them  in  any  thing  which  may  be 
"  confiftent  with  Juftice,  they  have  appointed 
*'  the  Trial  of  Impeachment  againft  John  Lord 
**  Sommers,  on  Tuefday  the  Seventeenth  Day  of 
"  this  Inflant  June,  at  Ten  of  the  Clock  in  the 
*'  Forenoon,  in  the  Houfe  of  Lords,  which  will 
"  be  then  fitting  in  Wefir/iinfler-Hall. 

A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Dr.  Newton  and  Mr.  Gerj,  to  acquaint  them, 
That  the  Lords  agree  to  a  free  Conference,  as 
defircd,  and  appoint  the  fame  to  be  To-morrow 
at  One  a-Clock  in  the  Painted  Chamber. 

.   '  .  Die  Veneris  13°  J  unit,  1701. 

A  Meflage  was  brought  from  the  Houfe  of    " 
Commons  by  Mr.  St.  John  and  others.    See  Page 
365. 

The  Meffengers  were  called  in,  and  told.  That 
the  Lords  will  fend  an  Anfwer  to  the  Commons 
Meflage,  by  Meflengers  of  their  own. 

The  Commons  being  come  to  the  free  Confe- 
rence, the  Managers  Names  were  read  ;  then  the 
Houfe  was  adjourned  during  Pleafure ;  and  the 
Lords  went  to  the  free  Conference  :  Which  be- 
ing ended,  the  Houfe  was  refumed,  and  the  Lord 
Steward  reported.  That  the  Lords  had  attended 
the  free  Conference,  as  commanded  ;  and  that 
Mr.  Harcotirt  opened  the  tree  Conference,  and 
argued  againft  the  Reafons  given  by  this  Houfe 
why  they  could  not  agree  to  a  Committee  of 
both  Houfes ;  and  that  the  Lord  Haver/ham,  in 
Anfwer  to  fome  Part  of  the  Arguments  of 
Mr-  Harcoun  and  Sir  Baythlome-jo  Sho-wer,  ufed 
fpme  ExprelCons,  at^which  the  Commons  ta- 


king Exceptions,  abruptly  broke  up  the  Confe- 
rence. 

After  Debate  thereupon,  a  Meflage  was  fent 
to  the  Houfe  of  Commons  by  Dr.  Ne-jJton  and 
Mr.  Gery,  to  acquaint  them,  that  the  Lords  ha- 
ving been  informed  by  their  Managers,  that  fome 
Interruption  happened  at  the  free  Conference, 
which  their  Lordfhips  are  concern'd  at,  becaufe 
they  wifh  that  nothing  fhould  interrupt  the  pub- 
lick  Affairs,  do  defire  the  Commons  would  come 
again  prefently  to  the  faid  free  Conference, 
which  they  do  not  doubt  will  prove  the  beft  Ex- 
pedient to  prevent  the  Inconvenience  of  a  Mif- 
underftanding  upon  what  has  pafs'd. 

The  Meflengers  fent  to  the  Houfe  of  Com- 
mons return  Anfwer,  That  they  have  delivered 
their  Meflage  to  the  Commons,  as  ordered  ;  and 
that  the  Commons  fay,  they  will  return  An- 
fwer by  Meflengers  of  their  own. 

A  Meflage  was  brought  from  the  Houfe  of 
Commons  by  Sir  Chrijiopher  Mufgra-ve  and  others, 
to  acquaint  this  Houfe,  I'hat  the  Commons  dejiting 
to  keep  up  a  good  Correfpondeiice  ivith  your  Lcrdfiips, 
do  think  it  nectjj.vy  to  atquan/t  your  LordJl»ps  with 
what  has  ha^ptntd  at  the  jree  Coajerence, 

One  Thirg  tliere  is,  tho'  I  can'c  fpeak  to  it, 
becaufe  I  am  bound  up  by  the  Orders  of  the 
Houfe  ;  yet  it  muft  have  fome  Anf  '.  er  :  That 
is,  as  to  the  Lords  voting  in  their  own  Cafe  ; 
it  requires  an  Anfwer,  tho'  I  cant  go  into  the 
Debate  of  it      The  Commons  themfelvcs  have 
made  this  Precedent  ;   for  in  thefe  Impeach- 
ments they  have  allowed  Men  guilty  of  the 
fame  Crimes  to  Vote  in  their  own  Houfe  ; 
"  and  therefore  we  hai'e  not  made  any  Diftin- 
"  dion  in  our  Houfe,  that  fome  fhould  Vote, 
"  and  fome  not.     The  Lords  have  fo  high  an  O- 
"  pinion  of  the  Juftice  of  the  Houfe  of  Com- 
"  mons,  that   they  hope  Juftice  fhafl  never  be 
"  made  ufe  of  as  a  Mask  for  any  Defign.  :  And 
"  therefore  give  me  Leave  to  fay,  (tho'  I  am  not 
"  to  argue  it)  'tis  a  plain  Demonftration,  that 
"  the  Commons    think   thefe  Lords  innocent: 
"  And    I  think  the  Propoficion  is  undeniable  ; 
"  for  there  are  feveral  Lords  in  the  fame  Crimes, 
"  in   the   fame  Fads,  there  is  no  Diftinftion ; 
"  and  the  Commons  leave  fome  of  thefe  Men  ac 
"  the  Head  of  Afl^airs,   near  the  King's  Perfon, 
"  to  do  any  Mifchief,  if  their  Perfons  were  in- 
"  clined  to  it ;  and  Impeach  others,   when  they 
are  both  alike  guilty,  and  concerned  in  the 
fame  Fads.     This  was  a  Thing  I  was  in  hopes 
"  I  fhou'd  never  have  heard  aiTerted,  when  the 
"  Beginning  of  it  was  from  the  Houfe  of  Com- 
"  mons. 

T^hefe  "Were  the  IVords  fpoken  by  John  Lord  Ha- 
vertham  ;  and  the  Commons  have  ordered  me  to  com- 
tnunicate  this  Refolution  to  your  Lvrdfljips. 

Refolved,  7'hat  John  Lord  Haverfham  te  chav 
ged  before  the  Lords,  for  the  IVords  fpoken  by  the  faid 
Lord  this  Day  at  the  free  Conference  ;  and  that  the 
Lords  be  defired  to  proceed  in  Juftice  againft  the  faid, 
Lord  Haverfham,  and  to  infliB  fuch  Punifl>ment 
upon  the  faid  Lord,  as  fo  high  an  Offence  againft  ths 
Houfe  of  Cvmmons  doth  deferve. 

Ordered  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  aflembled.  That  the  Lords,  who 
were  at  the  free  Conference,  do  meet  prefently 
at  a  Committee,  and  draw  up  what  was  ofliered 
at  the  free  Conference,  and  report  to  the  Houfe 
To-morrow  at  Eleven  a-Clcck. 

Die 


i7or. 


Lord  Sommers  and  Lord^OiXiht.. 


3/^7 


DieSallati  i^'' Jutiii,  fjai. 

A  Meflage  was  brought  from  the  Houfe  of 
Commons  by  Mr.-fiw^^  and  others,  with  the  Ar- 
riclesof  Impeachment  againftCtoVa  Lord  Halifax, 
and  :o  acquaint  this  Houfe,  That  the  Matter  of 
the  Charse  was  contain'd  in  the  Articles;  and 


alfo,  that  he  was  commanded  to  pray  and  deffland^ 
That  CharL's  Lord  ffalifax  do  give  fufficient  Se- 
curity to  abide  the  Judgment  of  the  Houfe  of 
Lords, 

I'he  Articles  were  read  by  the  Clerk,    aS  fol-' 
lowsj  'Viz,. 


A  R.  T  I  c  L  E  s  exhihited  ly  the  I\jilghsj  Ci- 
tize?is^  and B'!rgej]'es  in  Parliament  ajjhn- 
Ikd,  in  Maintenance  of  their  Impeachment 
againfi  Charles  Lord  Halifax,  of  High 
Crimes  and  Mif demeanors. 


WHereas  feveral  Perfons,  contrary  to  their 
Duty  and  Allegiance  to  hisMajefty  and 
his  Jate  Royal  Confort,  of  ever-blefl'ed  Memory, 
traiterouily  adhering  to  their  Majefties  Enemies, 
did  levy  and  maintain,  within  their  Majeflies 
Re.ilm  of  Ireland,  a  dcfperateand  bloody  War  and 
Rebellion  againft  their  Majedies  ;  and  were,  by 
his  Majefty's  Conduit  and  Courage,  at  the  great 
Expence  of  his  Engliflj  Subje6:s,  reduced  to  their 
due  Obedience  to  the  Crown  of  England. 

And  whereas  upon  the  Fourth  Day  of  April, 
in  the  Year  of  our  Lord  One  thoufuidSix  hundred 
and  Ninetj',  'twas  refolv^d  by  the  Commons  of 
England  in  Parliament  aflemblcd.  That  a  Bill 
fliou'd  be  brought  in,  to  attaint  all  Perfons  guilty 
of  Rebellion  in  /;'£/<?W,  or  eifcwhere,  againft  their 
Majefties  King  William  and  Queen  Mary,  and  to 
enact  and  declare  their  Eflates  to  be  Forfeited, 
and  to  be  Sold  for  the  reducing  of  that  King- 
dom. 

And  whereas  his  Majefty,  in  his  gracious 
Speech  to  both  Houfes  of  Parliament,  did,  upon 
the  Fifth  Day  of  'January.,  One  thoufand  Six  hun- 
dred and  Ninety,  alfure  them.  That  he  would  not 
make  any  Grants  of  the  Forfeited  Lands  in  he- 
land,  till  there  fhould  be  another  Opportunity  of 
fettling  that  Matter  in  Parliament,  in  fuch  Man- 
ner as  fliould  be  thought  moll  expedient. 

And  whereas  the  Commons  of  England  in  Par- 
liament aflembled,  by  their  humble  Addrefs  to  his 
Majefty  upon  the  Fourth  Day  of  March,  One 
thoufand  Six  hundred  Ninety  two,  did  humbly 
befeech  his  Ma  jelly,  Thnt  (according  to  the  Af- 
furance  his  Majefty  had  been  pleas'd  to  give  them) 
no  Grant  might  be  made  of  the  Forfeited  Eftates 
in  Ireland^  till  there  fliouid  be  an  Opportunity 
of  iettling  that  Matter  in  Parliament,  in  fuch 
Manner  as  fhould  be  thought  moft  expedient :  To 
which  his  Majefty  was  pleas  d  to  give  a  mofl:  gra- 
cious Anfwer.  Whereby,  and  by  many  other  En- 
deavours of  the  Commons  in  the  following  Sef- 
fions  of  Parliament,  it  appears.  That  what  has 
fince  been  declar'd  by  Ad  of  Parliament,  was  the 
continued  Senfe  ol  the  Commons  of  England; 
That  it  was  highly  reaf^mable  that  theForleited 
Eftates  of  Rebels  and  Traytors  in  Ireland,  fhould 
be  apply'd  in  Eafe  of  his  Majefty's  faithful  Sub- 
jedts  of  the  Kingdom  of  England- 

And  whereas 'twas  the  apparent  Duty  of  every 
Oflicer  or  Minifter  of  State,  to  hu'e  had  fo  much 
Regard  to  the  Refolutions  and  Addrefs  oi  the 
Houfe  of  Commons,  to  the  Publick  Good,  and 

his 


The  A  N  s  w  E  R  0/  Charles  Lord  Halifax  to 
the  Articles  exhihited  againft  him  by  the 
Jynights,  Citizens,  and  "tiirg^effes  in  Far-- 
Jiament  ajj'emhled^  in  Maintenance  of  their 
Imfeachment  againti  the  faid  Lord  Hali" 
faxj  for  High  Crimes  and  MifdemeanorSf 
fuffofd  to  he  co'mmitted  by  him. 

TH  E  faid  Lord  Halifa:>i,  faving  to  himfelf  all 
Advantages  of  Exceptions  to  the  faid  Arti- 
cles, and  of  not  being  prejudiced  by  any  Words, 
or  want  of  Form;  and  laving  to  himfelf  all  Pri- 
vileges and  Rights  belonging  to  him,  as  one  of 
the  Peers  of  this  Realm;  for  Anfwer  to  the  faid 
Articles,  humbly  faith, 

L  To  the  Firft  Article  he  faith.  True  it  i?s 
that  feveral  Perfons  did  levy  and  maintain  a  de- 
fperate  and  bloody  War  and  Rebellion  in  Ireland^ 
againft  their  Majefties,  and  were  by  his  Majefty's 
Courage  and  Condud,  at  the  great  Expence  of 
his  £»^.'7/7^SubjeL:ts,  fupprefs'd  and  reduced  to  their 
Obedience;  as  in  this  Article  is  alledg'd.  And 
he  further  anfw  ereth  and  faith.  He  believes  it  to 
be  true,  that  on  the  Fourth  oi  April,  1690,  fuch 
Vote  or  Refolve  was  made  by  the  then  Houfe  ot 
Commons  for  that  Purpofe;  and  fuch  Ailurance 
was  given  by  his  Majefty,  and  fueh  Addrefl'es 
were  made  by  the  Houfe  of  Commons  in  the  Year 
1590  and  165)2,  That  no  Grant  fhould  be  made 
of  the  Forfeited  Lands  in  Ireland  till  there  (hould 
be  another  Opportunity  of  fettling  that  Matter 
in  Parliament,  in  fuch  Manner  as  fhould  bs 
thought  mcft  expedient;  and  fuch  Anfwers  were 
given  thereunto  as  in  this  Article  is  and  are  fet 
lorth,  as  by  the  faid  feveral  Votes,  Refolves, 
Speeches,  Addrefles,  and  Anfwers,  to  which  the 
faid  Lord  craves  Leave,  for  more  Certainty,  to 
refer  himfelf,  may  appear. 

That  in  the  Years  1693,  i5p4>  i<?P5.  the  Par- 
liament o£  England  (i\d  meet,  and  no  Aft  was 
pafs'd  touching  the  Forfeited  Eftates,  tho' by  other 
Ways  great  Sums  were  rais'd  for  the  carrying  on 
and  defraying  the  Charges  of  the  War  in  thofe 
Years;  and  his  Majefty  did  afcer,  as  Rewards  to' 
feveral  Perfons  who  had  ferv'd  him  in  Ireland  and 
elfevvhere,  grant  to  them  f->me  of  the  Forfeited 
Eftates  in  Irdand,  and  the  Grantees  did  enjoy  the 
fame. 

And  the  faid  Lord  Halifax  further  faith,  That 
his  Majefty  did  never  grant  to  him,  or  any  inTruft 
for  him,  or  to  his  Ufe,  any  of  the  faid  Forfeited 
Lands  ;  but  of  his  Grnce  and  Favour,  and  as  a 
Reward  for  his  Faithful  Services  (which  his  Ma- 
jefty was  pleas'd  to  accept)  did,  by  Letters  Patents- 
vmder  the  Great  Seal  of  England,  bearing  Date  on 
or  about  the  Eleventh  Day  of  May,  i6pj,  granc 
to  'Thomas  B.ailton,  Efq;  in  I'ruft  for  the  faidLord 
Halifax,  (wiio  was  then  one  of  theCommiffioners 
ot  the  Treafur)',  Chancellor  of  the  Exchequr,  and 
one  of  the  Members  of  the  Hr)uf6  of  Commons^- 
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his  Majefly's  Honour,  as  to  have  difluaded  and 
prevented  (as  much  as  in  them  lay)  the  procuring 
or  pafling  any  Grant  or  Grants  of  the  faid  For- 
feited Eftates  in  Ireland, ;  yet  Charles  (now)  Lord 
HalifaXythen  the  Honourable  Charles  Mmtague  Efq; 
being  a  Member  of  the  Honourable  Houfe  of 
Commons,  one  of  the  Lords  of  the  Treafury, 
Chancellor  of  the  Exchequer,  and  one  of  his  Ma- 
jefty's  Moft  Honourable  Privy-Council,  hath, 
lince  the  aforefaid  Fourth  Day  of  March,  One 
thoufand  Six  hundred  Ninety  two,  prefum'd  to 
advife,  pafs,  or  direct  the  paffing,  a  Grant  x.oT'ho- 
jnas  Railton,  Efq;  in  Truft  for  himfelf,  of  feverai 
Debts,  Interefts,  Sum  and  Sums  of  Money,  amoun- 
ting in  the  whole  to  the  Sum  of  Thirteen  thou- 
fand Pounds,  or  thereabout,  due,  owing,  and 
which  ought  to  have  accrued  to  his  Majefty,  by 
Teafon  of  Attainders,  Outlawries,  or  other  For- 
feitures of  the  refpeftive  Perfons,  for  whom  the 
fame  were  enter'd  on  Record ;  whereby  he  hath 
much  contributed  to  the  contrafting  great  Debts 
upon  the  Nation,  the  laying  heavy  Taxes  upon 
the  People, hath  highly  reflefted  on  his  Majefty's 
Honour,  and  fail'd  in  the  Performance  of  hisTruIl 
and  Duty. 


tt.  Whereas  by  an  Aft  of  Parliament  made  in 
the  Eleventh  and  Twelfth  Years  of  his  Majefty's 
Reign,  entitled.  An  Act  for  granting  an  Aid  to  his 
Majefty  by  Sale  of  the  Forfeited  and  other  E/iates  and 
Interefts  in  Ireland,  and  by  a  Land-Tax  in  England, 
for  the  feverai  Ptrrpofes  therein  mentioned;  'tis  umongft 
other  Things  enadied,  That  all  and  every  Perfon 
or  Perfons  wharfoever,  who  had  by  vertueof  any 
Grant  or  Difpofition  from  his  Ma;efly,  or  from 
his  Majefty  and  the  late  Queen,  receiv'dforhis  or 
their  own  Ufe  or  Benefit,  any  Debt  or  Debts,  or 
Sum  or  Sums  whatfoever,  due  from  any  Debt  or 
Debts  of  any  Forteiting  Perfon  mention'd  orde- 
fcrib'd  in  the  fiiid  Aft,  or  from  any  Perfon  or  Per- 
fons fubjeft  or  liable  to  the  Payment  of  any  Sum 
or  Sums  of  Money  whatfoever,  to  any  of  the  faid 
Forfeiting  Perfons,  fhould  be,  and  they  are  there- 
by declared  to  be  refpeftively  liable,  and  are  re- 
quired to  repay  every  fuch  Debt  or  Debts,  Sum 
or  Sums  of  Money  whatfoever,  (o  by  him,  her,  or 
them  refpeftively  receiv'd,  into  the  Receipt  of  his 
Majefty's  Exchequer  in  Ireland,  on  or  before  the 
Four  and  twentieth  Day  of  Aiignft,  One  thoufand 
Seven  hundred. 

And  whereas  the  faid  Charles  Lord  Halifax  had, 
before  the  making  of  the  aforefaid  Aft,  procur'd 
for  Thomas  Railton,  Efq;  in  Truft  for  himfelf,  a 
Grant  of  feverai  Debts  by  Judgments  and  other- 
wife,  to  feverai  of  the  faid  Forteiting  Perfons,  a- 
mounting  to  the  Sum  of  Thirteen  thoufand  Pounds, 
or  thereabouts,  forfeited  to  his  Majefty  by  the 
Attainder,  Outlawries,  or  other  Forfeitures  of 
the  refpeftive  Perfons  to  whom  fuch  Debts  were 
originally  due;  and,  by  vertue  of  the  faid  Grant, 
the  faid  Lord  Halifax  aftually  receiv'd,  to  his  own 
Ufe,  the  Sum  of  One  thoufand  Pounds,  part  of 
the  before-mention'd  Sum  of  Thirteen  thoufand 
Pounds  ;  which  faid  Sum  of  One  thoufand  Pounds 
he  the  faid  Charles  Lord  Halifax  ought  to  have  re- 
paid before  the  faid  Four  and  twentieth  Day  of 
Augufl^  One  thoufand  Seven  hundred,  into  the 
Receipt  of  his  Majefty's  Exchequer  in  Ireland,  as 

by 


as  in  this  Article  is  fet  forth)  feverai  Debts,  In- 
terefts, Sum  or  Sums  of  Money,  amounting  in  the 
whole  to  the  Sum  of  11546  Pounds,  1 7  Shillings, 
and  8  Pence,  or  thereabouts  :  Which  Grant  he 
conceives,  and  is  advis'd,  his  Majefty  might  then 
lawfully  make,  and  was  lawful  for  him  to  accept, 
without  Breach  of  his  Duty,  or  the  Truft  repo&'d 
in  him;  and  denies  that  he  did  ask  for,  or  pro* 
cure  the  faid  Grant;  but  confefleth,  he  accepted 
the  fame  as  a  Mark  of  his  Majefty's  Grace  and 
Favour;  and  faith.  The  faid  Grant  hath  finca 
been  taken  away  by  Aft  of  Parliament;  and  faith. 
That  the  faid  Grant,  made  to  Thomas  Railton,  is 
the  famew  hich  was  mention'd  or  intended  by  the 
faid  Article  of  Impeachment ;  and  altho'  the 
Debts,  therein  mention'd  to  be  granted,  amounr 
to  1 1 545  Pounds,  17  Shillings,  and  8  Pence,and 
no  more,  yet  the  faid  Grant  itfelf,  at  the  Time 
of  making  thereof,  or  at  any  Time  afterwards, 
would  not  be  valued  at  near  the  faid  Sums,  be- 
caufe  a  great  part  of  the  fiid  Debts  were  not  re- 
coverable ;  and  he  hath  not  made  clear  thereof,  as 
yet,  above4oo/.  and  humbly  hopes  the  faid  Grant 
hath  very  little,  if  at  all,  contributed  to  the  con- 
irafting  any  Debts  upon  the  Nation,  or  laying 
heavy  Taxes  upon  the  People,  or  any  ways  re- 
flefted  upon  his  Majefty's  Honour,  or,  that  he 
hath  fail  d  in  the  Performance  of  his  Truft  or 
Duty,  as  in  the  Article  is  fuggefted. 

II.  To  the  Second  Article  the  faid  Lord  Halifa;s 
faith.  That  he  believes  it  to  be  true  that  fuch  Aft 
was  made,  and  fuch  Oaufe  therein  as  in  this  Ar- 
ticle is  mention'd  ;  and  alfo  in  the  faid  Aft  there 
is  a  further  Claufe,  That  the  Grantees  from  the 
King  of  any  of  the  Forfeited  Eftates  thereby  re- 
fumed,  fhould  not  be  accountable  for  the  Rents, 
Ifl'ues,-3nd  Profits  of  the  fame,  by  them  receiv'd 
before  the  Second  Day  of  November,  I  dp 9,  but 
might  retain  the  fame  to  their  own  Ufes. 

And  the  faid  Lord  Halifax  d^^th  acknowIedgSj 
That  after  the  making  the  fiid  Grant  before  men- 
tion'd to  the  faid  Thomas  Railton,  the  Agents  of 
the  faid  Lord  Halifax  did  receive  fome  Moneys, 
not  exceeding  One  thoufand  Pounds  (as  he  is  in- 
form'd)  out  of  the  Rents  and  Profits  of  the  For- 
feited Eftate  of  the  Earl  of  Claucarty,  of  which  no 
more  than  the  abovefaid  Sum  did  come  clear  to 
him  the  faid  Lord  Halifax  ;  and  no  more,  to  his 
Knowledge  or  Belief,  hath  been  receiv'd  or  reco- 
ver'd  upon  the  aforefaid  Grant.  That  the  laid 
Lord  Halifax  gave  Direftion,  after  the  faid  Aft 
pafs'd,  to  his  Agents  in  Ireland,  to  do,  in  relatioa 
to  the  Money  receiv'd,  as  fhould  be  advis'd  by 
Council  there  j  by  w'hom  his  Agents  were  advis'd 
(as  they  inform'd  the  faid  Lord,  and  which  he 
believes  to  be  true)  that  the  faid  Moneys,  being 
receiv'd  out  of  the  mean  Profits  which  were  re- 
mitted by  that  Aft,  were  not  within  the  firft- 
mention'd  Claufe  in  the  faid  Aft :  And  therefore 
the  faid  Lord  does  believe,  and  admit,  the  lame 
were  not  paid  into  the  Receipt  of  his  Majefty's  ] 
Exchequer  in  Ireland,  nor  ought  to  have  been  paid 
into  the  Exchequer,  as  he  humbly  infifts,  and  is 
advis'd :  And  he  doth  deny,  that  the  Non-payment 
of  the  faid  Money  into  the  faid  Receipt  is  any 
Wrong  to  his  Majefty,  or  the  Publick,  or  any 
Mifapplication  ;  and  in  cafe  the  faid  Money 
ought  to  have  been  paid  into  the  faid  Receipt, 
there  are  proper  Methods  and  Remedies  in  the 
faid  Aft  prefcrib'd,  to  compel  the  Payment  of 
the  fame, 
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by  the  faid  Aft  he  was  requir'd  to  have  done ;  yet 
the  faid  Charles  Lord  Halifax  did  not  repay  the 
faid  Sum  of  One  thoufand  Pounds,  as  by  the  faid 
Aft  he  was  requir'd  to  do  ;  but  has  hitherto,  in 
Contempt  of  the  Ad:,  refus'd  or  neglefted  to  re- 
pay the  fame  :  Which  Negleft  or  Refufal  of  him 
the  faid  Cbarki  Lord  Halifax,  to  repay  the  faid 
Sum  of  One  thoufand  Pounds,  is  a  manifeft  Wrong 
to  his  Majefty  and  the  Publick,  and  a  Mifappli- 
cation  of  that  Sum  to  other  Ufcs  and  Purpofes 
than  by  the  Ad  'tis  appropriated,  and  ought  to 
have  been  apply'd. 

III.  That  the  faid  Charles  Lord  Halifax,  being  a 
Member  of  the  Honourable  Houfe  of  Commons, 
one  of  the  Commiffioners  for  executing  the  Office 
of  Lord-Treafurer  of  England,  Chancellor  of  the 
Exchequer,  and  one  of  his  Majefty's  moft  Honou- 
rable Privy-C  ouncil ;  not  contented  with  the  ma- 
ny Employments  and  Places  of  Honour  beflow'd 
upon  him  by  his  Mijefty,  nor  with  the  large  and 
exceflive  Gains  by  him  made    by  the  Incomes 
and  Profits  arifing  from  fuch  Offices  and  Prefer- 
ments, did  (in  Oppofition  to  what  he  well  knew 
to  be  the  true  Intereft  of  England,  and  contrary 
to  his  Oath  as  a  Privy-Councillor,  and  his  Duty 
as  a  Publick  Minifter,  at  a  Time  when  the  Na- 
tion was  engag'd  in  a  tedious  and  expenfive  War 
againft  France,  for  preferving  the  Balance  and  Li- 
berties of  Europe,  and  under  iuch  heavy  Debts  as, 
■without  laying  unfupportable  1  axes  on  the  Peo- 
ple, were  impoflible  to  be  fatisfied)  Advife,  Pro- 


IIL  To  the  Third  Article  he  faith,  He  was  i 
Member  of  the  Houfe  of  Commons,  one  of  the 
Commiffioners  of  his  Majefty  s  Treafury,  Chan- 
cellor of  the  Exchequer,  and  Privy-Councillor,  aS 
in  the  Article  is  fet  forth;  and  ferv'd  his  Majefty 
faithfully,  as  he  hopes  and  believes,  in  thofe  Sta- 
tions, and  was  contented  with  the  Employments 
and  Places  of  Honour  beftow'd  upon  him,  and 
with  the  Incomes  and  Gains  by  him  made  by  the 
Juft  and  Lawful  Fees  and  Profits  of  the  fame;  and 
his  Majefty  gracioufly  accepted  of  fuch  his  Servi- 
ces 5  and,  as  a  Mark  of  his  Royal  Favour  to  him, 
did  make,  for  his  Benefit,  the  Grant  in  the  An- 
fwer  to  the  precedent  Article,  and  the  Grant  in 
the  Anfwer  to  the  fubfequent  Article  mention'd  ; 
which  were  all  the  profitable  Grants  he,  or  any 
in  Truft  for  him, ever  had  from  his  Majefty.  And 
the  faid  Lord  Halifax  fays,  He  conceives,  and  is 
advis'd,  that  his  accepting  fuch  Grants  were  not 


cure,  and  Aflent,  not  only  to  the  pafling  of  divers     any  Abufe  of  hisMnjefty's  Goodnefs  nor  Breach 
Grants  to  others  in  England  and  Ireland,  but  did     of  the  Truft  repos'd  in  him,  nor  were  any  of  his 


obtain  and  accept  of  fcveral  beneficial  ones  to  or 
in  Truft  forhimfelf :  Which  faid  Pradicesof  him 
the  faid  Lord  Halifax  were  a  moft  notorious  Abufe 
of  his  Maj'efty's  Goodnefs,  a  great  Breach  of  his 
Truft,  and  a  very  high  Vexation  and  Oppreffion 
of  his  Majefty 's  other  Subjeds. 


IV.  Whereas  by  the  Common-Law,    and  by 
many  Statutes  and  Ordinances  of  this  Realm,  it 
appears  to  have  been  the  great  Care  of  our  An- 
ceftors,  that  the  King's   torefts  fhould  be  pre- 
ferv'd,  and  in  particular  the  Timber  therein  grow- 
ing, tor  the  building  and  repairing  the  Navy 
Royal,  w  hich  has  ever  been  accounted  (as  it  un- 
doubtedly is)    the  great  Security  of  this  Realm. 
And  whereas  Charles  Lord  Halifax  was,   in   the 
Year  of   our  Lord   One  thoufand  Six  hundred 
Ninety-feven,   one  of  the  Commiliioners  of  the 
Treafury,  Chancellor  of  the  Exchequer,  and  of  his 
Majefty's  Privy-Council,  and  oblig'd,  as  well  by 
repeated  Oaths  as  by  the  Duty  he  ow'd  to  his 
Majefty  and  his  Country,  to  have  advis'd,  conful- 
ted,  and  promoted  fuch  Matters  and  Things  as 
fliould,  or  at  leaft  were  moft  likely  to,  redound  to 
his  Majefty's  Honour  and  the  Nation's  Safety  : 
Yet  the  faid  Charles  Lord  Halifax,  not  regarding 
the  Laws  and  Ordinances  of  this  Realm,  nor  his 
faid  Duty  to  his  Majefty   and  the  Publick,  but 
purfuing  his  private  Intereft,  did,  by  Letters  of 
Privy-Seal  bearing  Date  on  or  about  the  Sixth 
Day  ofMty,  which  was  in  the  Year  of  our  Lord 

Vo  i.  V.  One 


Majefty's  Sub  j.^cts  thereby  opprefs'd  :  And  denies 
that  he  ever  did,  in  Oppofition  to  what  he  knew 
to  be  the  true  Intereft  oi  England,  or  contrary  to 
his  Oath  or  Duty,  at  any  time  Advife,  Procure, 
or  Aftent  to  tne  palling  rf  any  Grant  or  Grants 
to  himfelf,  or  to  any  ^erfon  in  Truft  for  him,  or 
to  any  other  Perfon  or  Perfons  whatfoever ,  but 
laith.  He,  as  one  of  the  Commiffioners  of  the 
Treafury,  in  conjundion  with  the  other  Commif- 
fioners, did  fign  fevcral  Warrants  and  Dockets  for 
fuch  Grants  as  his  Maj-fty  was  pleas'd  to  direft 
to  be  pafs'd  by  them ;  and  which,  he  humbly  con- 
ceives and  is  advis'd,  he  was,  by  the  Duty  of  his 
Place,  oblig'd  to  do. 

IV.  To  the  Fourth  Article  he  faith.  He  believes 
it  to  be  true,  that  our  Anceftors  did  take  great 
Care  to  preferve  the  Kings  Forefts,  and  the  Tim- 
ber therein  growing,  for  the  building  and  repair- 
ing the  Navy  Royal,    which  the  faid  Lord  doth 
own  hath  ever  been  accounted  (and  as  he  believes 
very  rightly)  the  great  Security  of  the  Realm  : 
And  faith.   True  it  is,  he  was  in  the  Year  1697 
one  of  the  Commiffioners  of  the  Treafury,  Chan- 
cellor of  the  Exchequer,  and  one  of  his  Majefty's 
Privy-Council,  and  did  from  time  to  time  advife 
and  promote  fuch  Matters  and  Things  as  were 
moft  likely  to  redound  to  his  Majefty's  Honour 
and  the  Nation's  Safety;  and  denies  that  he,  at 
any  time,  prefer'd  his  Private  Intereft  to  that  of 
the  Publick:   But  doth  confefs  nnd  admit,  that 
his  Majefty,  by  his  Letters  of  Privy-Seal   dated 
the  Sixth  of  A/rty,    idpy,  did,   out  of  his  Grace 
and  Favour  defign'd   to    the    faid  Lord  Halifax^ 
grant  unto  Henry  Segar,  in  the  Article  mention'd, 
and  which  was  in  Truft  for  the  faid  Lord.  theSum 
of  2000/.  per  Annum,  to  be  rais'd  by  the  Fall  of 
fcrub'd  Beech,  Birch,  Holly,  Hazle,  Tb^^rns,  and 
Orlc,  in  the  Foreft  of  Dean  in  the  Cour/'^' of  G/om- 
Ebb  ujier. 
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One  thoufand  Six  hundred  Ninety-feven)  (the 
Kingdom  being  then  engag'd  inanexpenfiveVVar, 
and  ^the  Debts  of  the  Nation  requiring  the  beft 
and  moft  frugal  Management )  procure  from  his 
Majefty  a  Grant  to  Hemy  Segar,  Gent,  in  Truft 
for  himfelf,  of  the  Sum  of  Fourteen  thoufand 
Pounds,  of  fo  much  fcrub'd  Beech,  Birch,  Holly, 
Hazle,  Thorns,  and  Orle,  as  (hould  by  Sale  raife 
the  faid  Sum  of  Fourteen  thoufand  Pounds,  to  be 
fallen  in  his  Majefly's  Foreft  oiDean^  in  the  Coun- 
ty of  (?/o«cf^f»'j  within  the  fpace  of  Seven  Years 
time,  from  the  Five  and  twentieth  Day  of  Decem- 
ter.  One  thoufand  Six  hundred  Ninety-feven  : 
Under  colour  of  which  Grant,  Beech  of  a  much 
greater  Value,  a  great  number  of  Sapling  Oaks, 
\vhich  might  and  would  have  been  ferviceable  to 
the  Realm  ;  and  alfo  many  Tons  of  well-grown 
Timber,  fit  for  the  prefentUfe  of  the  Navy,  have 
been  cut  and  fallen,  and  fold  and  difpos'd  of  for 
the  Benefit  of  the  iaid  Lord  Halifax. 

V.  Whereas  there   is  net  any  Thing  that  fo 
muchconducethto  hisMajefty'sandthe  Nation's 
Honour  and  Safety,as  the  due  Ordering  and  Ma- 
naging of  the  Ring's  Treafure  and   the  Publick 
Revenues,  for  the  Receiving  and  Iffuing  forth  of 
which,  the  Wifdom  and  Policy  of   this  Nation 
has  provided  and  appointed  feveral  and  diftinft 
Officers,  with  beneficial  Salaries,   in  order  that 
they  may  be  a  Check  to  each  other,  and  that  no 
Lofs  may  accrue  to  his  Majefty  or  the  Publick, 
by  the  Corruption,  Unskilfulnefs,  or  Negligence 
of  any  particular  Officer  :  Yet  he  the  faid  Charles 
Lord  Halifax,  being  one  of  the  Lords  of  theTrea- 
fury,  when  by  the  Death  of  the  Honourable  Sir 
Rdert  Hoivard  the  Office  of  the  Auditor  of  the 
Receipts,  and  Writer  of  the  Tallies,  became  va- 
cant,   not  regarding  the  ancient  Conftitution  and 
approv'd  Methods  in  orderinghis  Majcfty's  Trea- 
fury  and  the  publick  Revenues,  did  grant,  or  pro- 
cure to  be  granted,   to  Chriftopher  Montague,  Efq; 
the  Brother  of  him  the  faid  Charles  Lord  Halijax, 
and  then  one  of  the  CommiiTioners  of  the  Excife, 
the  faid  Place  and  Office  of  Auditor  of  the  Re- 
ceipts, and  Writer  of  the  Tallies;    which  faid 
Grant  was  fo  made  and  procur'd  by  the  faid  Lord 
Halifax,  in  Truft,  as  to  the  Profits  thereof,  for 
himfelf;  fo  that  from  and  after  the  paffing  of  the 
faid  Grant,  he  the  faid  Lord  Halifax  was  in  effed 
at  the  fame  Time  one  of  the  Commiffioners  of  the 
Treafury,  Chancellor  of  the  Exchequer,  and  Audi- 
tor ot  the  Receipts,  and  Writer  of  the  Tallies, 
and  enjoy'd  the  Profits  of  the  faid  feveral  Offices; 
^^■hich,  by  the  Conftitution  of  the  Treafury,  are 
manifeftly  inconfiftent,    and  never  were  or  ought 
to  be  trufted  in  the  fame  Perfon :    The  niaking 
and  procuring  of  which  faid  Grant  by  him  the 
faid  Charles  Lord  Halifax,  as  aforefaid,  was  a  ma- 
nifeft  Violation  of  the  eftablifh'dCourfe  and  Con- 
ftitution of  the  Exchequer,  a  Breach  of  his  Truft, 
of  evil  Example,  and  tending  very  much  to  the 
great  Lofs  and  Prejudice  of  his  Majefty  and  the 
Publick,  by  opening  a  Way  to  all  manner  of  Cor- 
^•upt  Prafticej  in  the  future  Management  of  ths 
Revenues. 


L^ 


^I.  Whereas 


cefter,  for  the  fpace  of  Seven  Years,  from  the  ■zjth 
of  December,  169-j,  as  by  the  faid  Letters  of  Privy- 
Seal,  to  which  the  faid  Lord,  for  more  Certainty, 
referreth  himfelf,  may  appear;  which  Grant  was 
not,  nor  could  be,  prejudicial  to  any  Timber  grow- 
ing in  the  faid  Foreft  ;  and  believes  no  Sapling 
Oaks,  or  Timber,  or  Trees  likely  to  be  Timber, 
were  cut  down  by  colour  of  the  faid  Grant ;  and 
if  any  Abufe  were  in  cutting  the  Wood,  he  con- 
ceives he  is  not  anfwerable  for  the  fame,  fuch  cut- 
ting not  having  been  by  his  Direftion,  nor  he 
any  ways  concerning  himfelf  therein,  the  Setting- 
out  and  Cutting  whereof  did  belong  to  his  Ma- 
jefty's  Surveyor-General,  and  other  his  Majefty 's 
Officers,  who  (as  the  faid  Lord  hath  been  in- 
formed and  believes)  faitlrfully  difcharg'd  their 
Truft  in  the  execution  thereof,  and  took  particu- 
lar Care  to  preferve  the  Timber  there. 


V.  To  the  Fifth  Article  the  faid  Lord  Halifax. 
anfwereth  and  faith.  He  believes  it  to  be  true,  that 
the  due  ordering  and  management  of  the  King's 
Treafure  and  publick  Revenues  conduceth  ver/ 
much  to  the  Honour  and  Satety  of  his  Majefty 
and  the  Nation  ;  and,  that  there  are  feveral  di- 
ftinft  Offi-cers  with  Salaries,  for  the  better  recei- 
ving and  ifluing  forth  of  the  fame,  and  that  are 
Checks  upon  each  other,  to  prevent  any  Lofs  to 
his  Majefty  or  the  Publick  :  And  the  laid  Lord 
faith.  True  it  is,  he  was  one  of  the  CommiiTioners 
of  the  Treafury,  when,  by  the  Death  of  Sir  Ro- 
bert Hoivard,  his  Office  of  Writer  of  the  Tallies 
and  Counter-Tallies,  commonly  call'd  Auditor  of 
the  Receipt  of  Exchequer,  became  vacant ;  and  there- 
upon the  then  CommiiTioners  of  the  Treafury  did 
grant  the  faid  Office  to  Chrifiopher  Montague,  then 
one  of  the  Commiilioners  of  Excife,  and  Brother 
to  the  faid  Lord  ;  which  the  faid  Lord  does  own 
and  admit  was  done  at  his  Defire  and  Requeft  ; 
but  humbly  infifteth,  the  fame  was  not  granted 
contrary  to  the  ancient  Conftitution  or  approvd 
Methods  in  ordering  his  Majefty's  Treafury  or 
Publick  Revenue  :  And  faith.  He  the  faid  Lord 
did  procure  the  faid  Office  to  be  granted  to  his 
Brother,  intending,  in  a  fhorttime  after,  by  his 
Majefty's  PermilTion,  when  his  Majefty  s  Affairs 
would  permit  thereof,  to  leave  his  the  faid  Lord's 
Employments  and  Places  in  the  Treafury,  and 
to  obtain  a  Surrender  from  his  laid  Brother  of  the 
faid  Office,  and  procure  a  Grant  thereof  to  him- 
felf ;  which  he  hopes  and  humbly  infifts  was  law- 
ful for  him  to  do  :  And  faith,  His  faid  Brother 
duly  executed  the  faid  Office,  till  after  the  faid 
Lord  had  left,  or  laid  down  by  his  Majefty's 
Leave,  his  Places  in  the  Treafury;  and  then, and 
not  before,  his  faid  Brother  furrender'd  the  faid 
Office,  and  he  the  faid  Lord  obtain'd  a  Grant  of 
the  fame,  as  he  conceives  was  lawful  for  him  to 
do.  In  all  which  Proceedings  nothing  was 
done  by  him  the  faid  Lord,  as  he  is  advis'd,  in 
violation  of  the  eftablifh'd  Courfe  and  Conftitu- 
tion of  the  Exchequer,  or  to  the  Lofs  or  Preju- 
dice of  his  Majefty  or  the  Publick :  And  faith. 
He  does  not  know,  or  believe,  that  the  faid 
feveral  Offices,  as  they  were  executed,  were  m 
their  Nature  inconfiftent  with  one  another ; 
and  is  very  fure  his  Majefty,  or  the  Publick, 
■were  no  Ways  prejudic'd  by  the  Execution  of 
the  fame, 

VLTo 


Lord  Sommers  and  Lord  Halifax. 
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VI.  Whereas  a  Treaty  and  Alliance  between 
Leopold  the  Emperor  of  Germany^  and  the  States- 
General  of  the  United  Prcvinces,  was  made  and 
concluded  in  the  Year  of  our  Lord  One  thou- 
iand  Six  hundred  Eighty-nine,  upon   the  Confi 


371 

VI.^To  the  Sixth  Article  the  faldLordj^j///^/^ 
faith,  That  he  believes  that  in  the  Year  ic8p 
fuch  Treaty,  and  Alliance,  and  Separate  Articie^ 
were  made  between  the  Emperor  oi Ger^nany  and 
the  States-General  oi   the    Uuited   Provimes,  (into 


*^..^  ^...  ......— -—t,---^----.  -r-  — .w^....„  „c«.,„.  wi    uit-   umea   n-ovinces,  (into 

deration  of  the  Greatnefs^ot  the  Common  Dan-  which  his  Majefty   and  the  late  Queen  enter  d) 

ger,  which  then  threaten'd  all  Chriflendojn,  trom  and  fuch  Ratifications  thereof  were  made  as  in 

the  Exceflive  Power  of  France,  and  the  uncon-  this  Article   is  mention'd  ;    and   alfo    faith    He 

ftant  Faith  of  the  French  in  the    Obfervance  of  hath  heard,  and  believes,  that  in  the  Year  of  our 

Treaties  ;  whereby  it   was  agreed,  That  there  Lord  165)8  a  Treaty  was  made  to  fuch^Efted:  as 

{hould  be,  and  remain  for  ever,  a  Conftant,  Per-  in  this  Article  is  mention'd  j  and  faith,   He  ne- 

petual,  and  Inviolable  Friendfhip  and  good  Cor-  ver  faw  the  faid  Treaty,  or  heard  the  fame  read, 

lefpondence  between  his  Imperial  Majefty  and  or  does  as  yet  know  the  Articles  or  Agreement 

the  States-General,    that  each  ot  them  fhould  be  it  contains;  and  denies  that  he  ever  advis'd  his 

oblig'd  to  promote  the  other's  Intereft,   and,  as  Majefty  to  enter  into  or  make  the  faid  Treaty, 

much  as  in  them  lay,  prevent  all  Damages  and  or  was  ever  confulted  upon  any  Cinufe  or  Arti- 

Inconveniencies  to  each  other.  cle  thereof,  or  ever  encourag'd  or  promoted  the 

And  whereas  certain  Separate  Articles  were  fame.     And  the  faid  Lord  faith.  That  as  he  re- 


aUo  at  or  about  t4^at  I'imc  made  and  annexed  to 
theaforefaid  Treaty,  \n  hereby  the  States- General, 
maturely  confidering  that  France  had  openly  de- 
clar'd  in  feveral  Courts,  that  (  notwichftanding 
the  mofi.  folemn  Renunciation)    they  continued 


memhers,  Mr.  Secretary  Ffj-HOK  did  at  one  Tim© 
fend  for  him,  and  difcourie  with  him  and  others 
upon  an  Intimation  that  was  given  by  a  Letter 
from  the  Earl  of  Portland,  as  he  remembers,  thaE 
the  Frenth  Kins  was   difpos'd  to  commence  a 


'     .    X,          "     7     T-           r  A          ■'      n- r  ""••"  ^^'"^   w^s   uupobu  to  commence  a 

their  Pretenlion  by  torce  of  Arms  to  aflert  for  Negotiation  upon  fome  genera!  Terms  that  were 

the  Dauphin  the  SuccefTicn    of  the   Spam/J:/  Mo-  then  mention'd,  to  prevent  a  War  in  cafe  of  the 

narchy,  incafe   the    King  of  Spain  fhould  die  King  of  Spain's  Death,  who  was  then  reported 

vithoutHlue;  and  alio  confidering  what  a  Blow  to  be  very  ill ;    and  afterwards  the  faid  Matter 

their  State  would  receive,  and  what  Prejudice  vas  difcours'd  between  the  Secretary     the  then 

might  happen  therebyjo  the  Publick  Affairs  and  Lord  Chancellor,   and  the  faid  Lord  Wz/ax    at 


Quiet,  did  promiie,  That  in  cafe  his  faid  Ca- 
tholick  Majefty  fhould  die  without  Iffue,  they 
would,  with  all  their  Force,  allift  his  faid  Impe- 
rial Majelfy,  or  his  Heirs,  in  taking  the  Succef- 
lion  of  the  Spanifi  Monarchy,  lawfully  belonging 
to  that  Houfe,  together  with  its  Kingdoms,  Do- 
minions, and  Rights,  and  in  their  obtaining  and 
fecuring  the  quiet  Pofleffion  thereof,  againlt  the 
French  and  their  Adherents,  who  fhould  direftly 
or  indireSly  oppofe  that  Succeffion,  and  with 
Force  repel  that  Force  which  iliould  be  brought 
againfl  them. 

That  at  the  infiance  of  the  Staie'.-General,  in 
purfuance  of  the  faid  Treaty  and  Separate  Arti- 
cles, our  mofl  Gracious  Lord  and  Soveraign  his 
mofl:  Excellent  Majefty  King  /77///V7W  the  Third, 
was  invited  to  enter  into  the  Alliance  of  the  a- 
forefaid  Treaty,  and  into  the  Agreement  of  the 
faid  Separate  Articles  ;  and  thereupon,  for  re- 
Iloring  and  preferving  the  Publick  Peace  and 
Quiet,  did  afterwards,  in  the  Year  of  our  Lord 
One  thoufand  Six  hundred  Eighty-nine,  enter 
into,  and  under  the  Great  Seal  of  England  accept, 
approve,  and  ratity,aiid  in  the  moft  folemn  man- 
ner engage  and  promife,  Religioufly  and  Invio- 
lably to  obferve  the  fame,  without  Violating 
the  laid  Treaty  or  Separate  Articles  in  any  Ar- 
ticle, or  fufferirg  the  fame,  to  the  utmoft  of  his 
to  be  Violated. 


T'unljridge-Wells,  when  and  where  the  faid  Lord 
Halifax  made  feveral  Objeftions  to  the  fame; 
and  denies  that  he  gave  any  Opinion  to  encou- 
rage or  promote  the"  faid  Treaty,  or  ever  after- 
wards was  inform'd  of  any  one  Particular  rela- 
ting to  it,  or  was  ever  Confulted  or  Advis'd 
upon  any  Claufe  or  Article  of  it,  or  was  ever 
after  told  or  inform'd  that  the  faid  Negotiation 
or  Treaty  did  goon  or  proceed  ;  and  faith.  That 
not  being  advis'd  with,  or  any  ways  know  ing  o£ 
the  faid  Treaty  or  Negotiation  (except  as  afore- 
fiid)  he  could  not  difluade  or  obftruti:  its  takino- 
Efted  ;  and  faith.  As  he  cannot  tell  what  the 
Effects  of  the  Treaty  might  have  been,  if  the 
faid  Treaty  had  been  obferv'd,  fo  he  conceives 
and  infifteth,  that  he  is  not,  nor  ought  to  be  an- 
fwerable  for  the  fame. 

And  having  thus  laid  his  Cafe  before  your  Lord» 
fhips,  he  humbly  faith,  and  infifteth  upon  ir. 
That  he  is  Not  Guilty  of  all  or  any  the  Mat- 
ters by  the  faid  Articles  charg'd,  or  in  them 
fpecitied,  in  Manner  and  Form,  as  the  fame  are 
therein  and  thereby  charg'd  againft  him. 

HALIFAX. 


Povver, . 

That  in  the  Year  of  our  Lord  One  thoufmd  Six  hundred  Ninety-eight,  a  Treaty  was  projeflei 
and  contriv'd  in  F.ance,  to  be  fet  on  foot  between  his  Majefty,  the  French  King,  and  the  States- 
General,  for  a  Partition  of  the  Spanifh  Monarchy,  whereby  many  large  Territories  thereunto  be- 
longing, in  cafe  ot  the  Deceafe  of  the  King  oi  Spain  without  Iftue,  were  to  be  allotted  and  deli- 
liver'd  up  to  France. 

The  Tenor  and  Dcfign  of  which  laft-mentioned  Treaty,  whilft  the  fame  was  in  Negotiation, 
was  communicated  to  the  faid  Charles  Lord  Halifay:,  then  one  of  the  CommifTioners  for  executing 
the  Office  of  Lord  High  Treafurcr,  Chancellor  of  the  Exchequer,  and  one  of  his  Majefty 's  moft 
Hmourablc  Privy  Council  :  That  the  laid  Charles  Lord  Halifax,  well  knowing  the  moft  apparent 
evil  Confequences,  as  well  as  the  Injuftice  of  the  faid  Partition,  did  not,  according  to  the  Truft 
and  Duty  of  his  faid  feveral  Oft^ces,  dilluade,  or  endeavour  to  obftruift  its  taking  Effeft ;  but  on 
the  contrary,  having  neither  Regard  to  his  Majefty 's  Honour,  engaged  by  the  above-mentioned 
Vol.  V.  Bbb'i  Treaty 
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Treaty  with  the  Emperor,  and  the  States- General,  to  the  Trade  and  known  Intereft  of  thefe  King- 
doms, or  the  Peace  of  Europe,  did  advife  his  Majefty  to  enter  into  the  faid  Treaty,  and  did  fo  far 
encourage  and  promote  the  fame,  that  the  faid  Treaty  was  concluded  and  ratified  under  the  Great 
Seal  of  England  ;  which  faid  Treaty  was  evidently  deftruftive  of  the  Trade  of  this  Realm,  a  Breach 
of  the  former  Treaty  made  with  the  Emperor,  in  One  thoufand  fix  hundred  eighty  nine,  dilhonour- 
able  to  his  Majefty,  highly  injurious  to  the  Intereft  of  the  Proteflant  Religion,  and  raanifeftly  tend- 
ed to  difturb  the  general  Peace  oi  Europe  j  by  altering  the  Balance  of  Power  therein,  and  ftrength- 
ening  France  againft  the  good  Friends  and  ancient  Allies  of  our  Soveraign  Lord  the  King. 

And  the  faid  Knights,  Citizens  and  Burgelfes,  by  Proteftation,  faving  to  themfelves  the  Liberty 
of  exhibiting  at  any  Time  hereafter,  any  further  Articles,  or  other  Accufation  or  Impeachment,  a- 
gainft  the  faid  Lord  Halifax  ;  and  alfo  of  replying  to  his  Anfwers  which  he  fhall  make  unto  the 
faid  Articles,  or  any  of  them,  and  of  offering  Proofs  to  all,  and  every  the  aforefaid  Articles,  and 
to  all  and  every  other  Articles,  Impeachment  or  Accufation,  which  fliall  be  exhibited  by  them,  as 
the  Cafe  (hall,  according  to  the  Courfe  of  Parliament,  require,  do  pray.  That  the  faid  Charles 
Lord  Halifax  may  be  put  to  anfwer  the  faid  Crimes  and  Mifdemeanors,  and  that  fuch  Proceed- 
ings, Examinations,  Trials  and  Judgments,  may  be  thereupon  had  and  given,  as  is  agreeable  to 
Law  and  Juftice. 

After  reading  this  Day  the  Articles  of  Impeachment  brought  up  from  the  Houfe  of  Commons 
a<^ainft  Charles  Lord  Halifax,  and  hearing  his  Lordfhip  thereupon,  who  defined  a  Copy  of  the  fu'd 
Articles,  and  faid  he  would  put  in  his  Anfwer  fo  foon  as  poflibly  he  could  :  It  is  ordered  by  the 
Lords  Spiritual  and  Temporal  in  Parliament  aflembled.  That  the  Lord  Halifax  may  have  a  Copy  of 
the  Articles  againft  him. 

Ordered,  That  the  Lords  Committees  (appointed  to  draw  what  was  offered  at  the  free  Con- 
ference) do  infpeft  the  Journals,  as  to  what  hath  happened  upon  any  Occafion,  in  relation  to 
what  pafs'd  at  a  free  Conference  Yefterday,  and  what  hath  been  done  thereupon,  and  Report  tQ 
the  Houfe. 


A  Meffage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Hoskins  and  Dr.  Newton,  to  acquaint 
them,  "  That  upon  the  Occafion  of  their  laft 
*'  Mefl'age  Yefterday,  in  order  to  continue  a 
*'  good  Correfpondence  between  the  Two  Hou- 
*'  fes,  their  Lordlhips  did  immediately  appoint 
*'  a  Committee  to  ftate  the  Matters  of  the  free 
*'  Conference,  and  alfo  to  infpeft  Precedents  of 
*'  what  has  happened  of  the  like  Nature  :  And 
*'  that  the  publick  Bufinefs  may  receive  no  In- 
"  terruption,  the  Time  defired  by  their  Lord- 
*'  fhips  for  renewing  the  free  Conference  being 
"  elapfcd,  their  Lordfhips  defire  a  prefent  free 
"'  Conference  in  the  Painted  Chamber,  upon  the 
*'  Subjed- Matter  of  the  iaft  free  Conference, 


A  MefTage  was  brought  from  the  Houfe  of 
Commons  by  my  Lord  Cheney  and  others  (Ecdem 
Die)  to  acquaint  this  Houfe,  viz,.   "  That  the 

Commons  are  extreamly  defirous  to  preferve  a 
"  good  Correfpondence  between  the  Two  Houfes, 
"  and  to  expedite  the  Trials  of  the  Impeached 
"  Lords;  but  conceive  it  is  not  confiftent  witU 
"  the  Honour  of  the  Houfe  of  Commons  to  le- 
"  new  the  free  Conference,  until  they  have  re- 
"  ceived  Reparation  by  your  Lordfhips  doing 
"  Juftice  upon  John  Lord  Haverfham,  for  the 
"  Indignity  he  Yefterday  offered  to  the  Houfe 
"  of  Commons. 


The  Lord  Steward  reported  from  the  Com- 
mittee appointed  to  draw  up  what  was  offered 
at  the  free  Conference,  viz,. 

That  Mr.  Harcomt  opened  the  Conference,  and 
argued  firft  againft  the  Reafons  given  by  this 
Houfe  why  they  could  not  agree  to  a  Committee 
of  both  Houfes  ;  but  afterwards  entered  into  a 
Debate  againft  the  Two  Refolutions  of  this 
Houfe  relating  to  Impeachments  depending,  viz.. 

Refolved  by  the  Lords  Spiritual  and  Temporal 
sn  Parliament  aflembled,  Nemine  Contradicinte, 
"That  no  Lord  of  Parliament  Impeached  of  high  Crimes 
and  Mfdemeanors,  and  coming  to  his  Trial,  fhall,  up- 
on his  Trial,  be  without  the  Bar. 

Refolved  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  aflembled.  That  no  Lord  of  Parlia- 
ment Impeached  of  High  Crimes  and  Mifdemeanors,  uin 
he  precluded  from  Voting  on  any  Occafion,  except  iu 
his  own  Trial. 

And  in  his  Arguments  he  ufed  this  ExprelTion, 
That  he  wifljed  their  Lordfiips  had  fent  their  Reafons, 
as  well  as  their  Refolutions. 

Sir  Bartholomew  Shower  fpoke  next,  in  Purfu- 
gnce  of  the  Argument  begun  by  Mr.  Harcourt,  a- 


gainft  the  abovefaid  Refolutions ;  and  in  giving 
Reafons  againft  the  latter  of  the  faid  Refolutions, 
mongft  other  things  did  affirm.  That  fuch  a  Pro' 
ceeding  would  be  abhorrent  from  Juflice. 

In  Anfwer  to  thofe  Gentlemen,  the  Lord  Ha.' 
verfkam  ufed  fome  Arguments  and  Expreffions 
which  the  Managers  for  the  Houfe  of  Commons 
took  Exceptions  at  ;  but  what  thofe  were  the 
Committee  cannot  fo  charge  their  Memories  as 
to  give  the  Houfe  a  particular  Account  of  them ; 
and  the  Lord  Haverffmm  being  defired  by  the 
Committee  to  recoiled  what  he  had  faid,  did 
inform  their  Lordfhips,  That  obferving  in  the 
free  Conference  feveral  Things  faid  by  Mr.  Har- 
comt and  Sir  Bartholomew  Shower,  that  refieded 
on  the  Honour  and  Juftice  of  this  Houfe,  as  he 
apprehended,  and  that  he  took  to  be  Foreign  to 
the  Subjed-Matcer  of  the  free  Conference,  he 
thought  it  his  Duty  to  take  notice  thereof ;  but 
in  what  Expreffions,  he  hoped  their  Lordfhips 
would  excufc  him  from  giving  a  particular  Ac- 
count ;  but  denies  that  he  faid  feveral  Things 
contained  in  the  Paper  fent  up  by  the  Houfe  of 
Commons ;    but   fays,   that  he    defired  to   be 
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heard  our,  and  that  the  Words  he  had  fpoken 
might  be  writ  down  ;  but  the  Managers  tor 
the  Commons  broke  up  abruptly. 

The  Lord  Haverjjiam  this  Day  mo\"ed,  that  he 
may  have  a  Copy  of  the  Commons  Charge  a- 
gainfthim,  and  Time  to  anfwer:  It  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment alTembled,  that  the  Lord  HaverPmm  fhall 
have  a  Copy  of  the  Charge  againfl  him,  and  do 
Anfwer  thereunto  ;  and  that  he  fhall  have  Coun- 
cil allowed  him,  in  order  to  Anfwer  the  Charge 
againfl:   him. 

The  Meiiengers  fent  to  the  Houfe  of  Com- 
mons, return  Anfwer,  that  the  Commons  will 
fend  an  Anfwer  by  Meiiengers  of  their  own. 

A  Meflage  was  brought  from  the  Houfe  of 
Commons  by  the  Lord  Cheney,  and  others,  to  ac- 
quaint this  Houfe See  Page  ^-ji. 

The  Houfe  being  moved,  to  infifl:  not  to 
have  a  Committee  of  both  Houfes,  touching 
the  Trial  of  the  Impeached  Lords  :  And  De- 
bate thereupon  : 

The  Queftion  was  pur.  Whether  this  Houfe 
fhall  infift  upon  their  Refolutions,  of  not  allow- 
ing a  Committee  of  boih  Houfes  ? 
It  was  refolved  in  the  Affirmative. 
A  Meffage  was  fent  by  the  Houfe  of  Commons 
by  Sir  RJjert  Legard  and  Dr-  Newton,  to  acquaint 
them,  ''  That  the  Lord  Sommers  having  informed 
"  this  Houfe,  That  Sir  Stephen  Fux,  John  Smith, 
"  Efq;    JVillicun    Loxi:ndes,    Efq;    Stephen   Harvey, 
"  Efq-,    and  Hiliiam  Gulflon,   Efq;   Members  of 
"  their  Houfe,  may  be  material  WitnelTes  for 
"  him  at  his  Trial  on  T'liefday  next  in  Wi.fiminfter 
"  Ha!!,  this  Houfe  defires,  That  they  may  have 
"  Leave  to  attend,    and  give  their  Teflimonies 
"  at  the  faid  Trial  ;  and  that  a  Letter  which 
*■  his  Majefly  was  pleafed  to  write  to  him  in 
*'  One  choufind   fix   hundred  ninety  eight,  be- 
"  ing  now  in  their  Houfe,  will  be  neceflary  for 
*'  his  Defence  at  his  Trial  ;   this  Houfe  defires 
"  that  the  faid  Letter  may  be  produced  at  the 
"  faid  Trial. 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  an  humble 
Addrefs  be  made  to  his  Majefty  from  this  Houfe, 
That  he  will  be  pleafed  to  give  Order  that  the 
Original  Treaties  of  Partition,  of  One  thou- 
fand  fix  hundred  ninety  eight,  and  One  thou- 
fand  fix  hundred  ninety  nine;  and  the  Earl  of 
Portland's  and  Mr.  Secretary  Vernon's  Letters 
elating    thereunto,    or    Authentick    Copies   of 
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them,  may  be  laid  before  this  Houfe  on  Monday 
next,  at  Eleven  of  the  Clock  ;  and  that  the  Lords 
with  White  Staves  attend  his  Majefty  with 
this  Addrefs. 

Die  Lunx  16°  'Junii,   1701. 

The  Meffengers  fent  on  Saturday  lafl:  to  the 
Houfe  of  Commons,  to  defire  fome  of  their 
Members  may  give  Evidence  for  the  Lord  Som- 
fners  at  his  Trial  in  W^flminfler-Hall,  return  An- 
fwer, that  they  will  fend  an  Anfwer  by  Meflbn- 
gers  of  their  own. 

It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  the  Lords 
wirh  White  Staves  do  humbly  attend  his  Ma- 
jefty from  this  Houfe,  to  defire,  that  the  Lord 
Ha'veyfl}am  may  have  Liberty  to  Infpeft  the  Trea- 
fury-ijookSj    in  relation  to  feveral  Comraiffions 
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from  time  to  time  renewed,  and  Grants  of  the 
Forfeited  Eftates  in  Ireland,  which  are  neceflary 
for  him  towards  his  Defence. 

The  Earl  Mirfhal  reported  from  the  Lords 
Committees  appointed  to  confider  of  the  Me- 
thods and  Preliminaries,  in  order  to  the  Trials 
of  the  Lords  Impeached,  Wz,. 

That  the  Serjeant  at  Arms  be  continued  in 
the  Houfe,  to  make  Proclamations,  which  arc 
to  be  made  in  the  King's  Name. 

That  the  whole  Body  of  the  Houfe  of  Peers 
(hall  meet  in  the  Houfe. 

That  being  fo  met  they  fhall  go  to  Prayers  as 
a  Houfe,  and  after  Prayers  they  (hall  adjoura 
into  Wejlminflir-Hall. 

That  from  this  Houfe  the  Lords  fliall  go  in 
this  Manner. 

Firft  the  Clerks,  then  the  Mafters  of  the 
Chancery,  then  the  Judges,  the  Gentleman 
Ulher  of  the  Black  Rod,  then  the  Lords  two 
and  two,  the  youngeft  Barons  to  go  firft,  and  fo 
in  Order  according  to  their  Precedency,  Garter 
King  at  Arms  caUing  them  in  their  due  Places 
by  a  Lift,  and  when  they  come  into  Weflminfler' 
Hall,  the  Lords  are  to  place  themfelves  according 
to  their  Precedency  in  the  Houfe  there,  till  all 
the  Peers  are  placed. 

That  the  Serjeant  at  Arms  do  go  before  the 
Lord  Keeper. 

That  in  IVeBminfter-Hall  (the  Houfe  fitting, 
there)  the  other  Ceremonies  to  be  obferved  by 
Officers  neceflary  to  manage  the  faid  Trial,  be 
left  to  be  performed  according  to  the  ufual  Me- 
thods of  fuch  Trials. 

That  the  Lord  Keeper  ask  Leave  of  the  Houfe 
for  the  Judges  to  be  covered. 

That  Proclamation  be  made  for  keeping  Si- 
lence. 

That  at  the  Trial  of  the  Impeached  Lord,  the 
lower  Barons  Bench  fhall  be  removed,  and  a 
Stool  fet  near  the  Bar  where  the  faid  Lord  is  to 
fit  Uncovered,  as  a  Peer,  but  not  in  the  Capa* 
city  ot  a  Judge  ;  and  that  he  fhall  be  admitted 
Council  for  his  Defence. 

That  the  Lord  Great  Chamberlain  be  ordered 
to  take  care  that  the  Places  behind  the  Lords  be 
kept  for  Pcerefles  and  their  Daughters ;  and  that 
his  Majefty's  Surveyor  be  required  to  view  the 
Court  and  Scaffold  in  IVeJlminfle-r-HaU,  and  fee 
that  they  be  ftrong  and  firm. 

A  Melfage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Franklyn  and  Sir  Richard  Holford,  to 
acquaint  them,  "  That  the  Lords  taking  into 
"  their  Care  the  Ordering  of  theTrial  o{  Jvhrt 
"  Lord  Sommers  on  Tuefday  the  Seventeenth  of 
"  June  Inftant,  at  Ten  of  the  Clock  in  the  Fore- 
"  noon,  in  Weftminjler-Hall,  have  prepared  fome 
"  Notes  and  Rules  to  be  obferved  at  the  faid 
"  Trial,  which  the  Lords  have  thought  fit  to 
*'  communicate  to   them,    as   follows,  viz,. 

'That  the  whole  Impeachment  is  to  be  read,  and  then 
the  Anfwer  ;  -which  being  done,  the  Lord  Keeper  is 
to  tell  the  Commons,  "That  now  they  inay  go  en  -with 
their  Evidence. 

'Then  the  Lord  Keeper  is  to  declare.  That  now  the 
Court  is  proceeding  to  hear  the  Evidence,  and  defire  the 
Peers  to  give  Attention. 

If  any  of  the  Peers,  or  the  Af embers  of  the  Houfe 
of  Cotntnons  that  7nanage  the  Evidence,  or  the  Lord 
Impeached,  do  defire  to  have  any  Q^ieftion  asked,  they 
mufi  defire  the  Lord  Keeper  to  aik  the  famt. 
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Jf  any  Doubt  doth  arife  at  the  'Trial,  no  Delate 
is  to  be  in  the  Court,  but  the  Q^ieftion  fufpended  to  be 
Mated  in  this  Houfe. 

"the  Members  of  the  Houfe  oj  Commons  to  be  there 
lejvre  the  Peers  come. 

None  to  be  co'vered  at  the  Trial  but  the  Peers. 

"That  fuch  Peers  at  the  Trial  of  the  Impeached 
Lord,  i^ho  at  the  Jnflance  of  the  faid  Lord  or  of  the 
Commons,  f])all  be  admitted  Witnejfes,  are  to  be  fworn 
at  the  Clerks  Table,  and  the  Lord  Keeper  to  adminifler 
the  Oath,  and  to  deliver  their  Evidence  in  their  ov:n 
Places. 

Thtfe  Witneffes  that  are  Commoners  are  to  be  Jworn 
at  the  Bar  by  the  Clerk,  and  are  to  deliver  in  their  E- 
•vidence  their. 

The  Oath  to  be .  The  Evidence  which  you  fhall 
give  upon  the  Impeachment  of 
ftiall  be  the  Truth,   the  whole  Truth,  and 
nothing  but  the  Truth  ;  So  help  you  God 
and  the  Contents  of  this  Book. 

The  hnpeacJid  Lords  may  crofs-examine  Witneffes, 
viva  voce. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  ailembled,  That  the  Lords 
with  white  Staves  do  humbly  move  his  Majefty, 
from  this  Houfe,  that  he  will  be  pleas'd  to  give 
Order,  that  fuch  Guards  do  attend  at  the  Trial 
of  theLord  Sommers  to-morrow  in  IVeflminfler-Hall, 
as  has  been  ufual  in  fuch  Cafes. 

Sir  Chriflopher  TFren  being  come,  he  was  call'd 
Jn  —  fays,  The  Court  is  made  like  this  Houfe, 
and  a  Place  for  the  Commons:  He  was  told,  he 
muft  take  away  the  lowell  Form,  and  a  Stool  muft 
be  fet  within  the  Bar,  for  the  Lord  to  be  try  d. 

Order'd  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  aifembled,  That  all  the  Lords  be 
fummon'd  to  attend  this  Houfe,  in  their  Robes, 
to  morrow  at  Nine  of  the  Clock,  otherwife  to  in- 
cur the  utmofl  Dilpleafure  of  this  Houfe. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aifembled.  That  the  Lord 
Great-Chamberlain  be  delir'd  to  take  Care,  and 
give  Order,  that  the  Place  for  the  Houfe  of  Com- 
mons in  IFeJhninfler-Hall  be  kept  clear  for  the 
Commons  only;  and  alfo,  that  a  Place  be  made 
for  the  Managers  of  the  Commons. 

It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aifembled.  That  Mr.  Serjeant 
Prat  fliall  be,  and  he  is  hereby  aiTign'd  Council 
for  the  Lord  Sommers,  at  his  Trial  upon  the  Ar- 
ticles of  Impeachment  againft  him. 


It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  Sir  John  Tal- 
bot, Sir  Edmund  Harrifon,  Robert  Yard,  fohn  Ellis, 
John  Tucker,  Leonard  Hancock,  Efqs;  fohn  Tench, 
and  IVilliam  Popple  Jun.  Gent,  do,  and  they  are 
hereby  required  to  attend  this  Houfe  to- mor- 
row at  Ten  of  the  Clock  in  the  Forenoon,  as 
Witnefles  on  the  behalf  o{  John  Lord  Sommers. 

The  Meifengcrs  fent  to  the  Houfe  of  Com- 
mons, return  Anfwer,  That  they  have  delivered 
their  Meffage. 

A  Melfage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Francklyn  and  Sir  Richard  Holjord,  to 
acquaint  them,  That  the  Lords,  in  order  to  keep  a 
good  Correfpondence  between  the  Tzl'o  Hufes,  and  to 
put  the  Charge  againft  John  Lo'^d  Haverniam  in  a 
Courfe  of  Jujlice,  have  ordered  (at  his  Lordfnp's 
Motion)  his  Lord  a  Copy  of  the  Charge  againjl  him, 
and  that  he  do  put  in  his  Aufvstr  thereunto,  in  order  to 
bring  that  Matter  to  a  fpeedy  Judgment. 

The  Lord  Halifax  delivered  in  his  Anfwer  to 
the  Articles  of  Impeachment  of  the  Houfe  of 
Commons  againll  him,  which  was  read  by  the 
Clerk.     See  Page  ^6j. 

A  Meffage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Francklyn  and  Sir  Richard  Holjord,  to 
carry  down  a  Copy  of  the  faid  Anfwer,  and  to 
acquaint  them.  That  they  having  on  the  Firfl  Day 
of  April  lajl,  fent  up  to  their  Lordfl/ips  an  Impeach- 
ment againft  William  Earl  oj  Portland,  for  High 
Crimes  and  Mifdemeanors  ;  and  there  being  as  yet  no 
p articular  Articles  exhibited  againft  him,  their  Lcrd- 
f?ips  think  themfelves  obliged  to  put  them  in  mind 
thereof. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aifembled.  That  Henry  Bald- 
■wyu,  Samuel  Baldivyn,  Thomas  Engeham,  George 
LiddeU,  Claries  Saunderfon,  Edward  Hayman,  John 
Mum,  Benjamin  Baldwin,  Reginald  Marriot,  and. 
John  Digby,  do,  and  they  are  hereby  required  to 
attend  this  Houfe  to-morrow  at  Ten  of  the 
Clock,  as  Witnefles  on  the  behalf  of  John  Lord 
Sommers. 

Die  Mart  is  17°  Junii,   1 70 1. 

The  Lord  /f/jar/cw  reported  hisMaJefty's  An- 
fwer, to  the  Addrefs  in  relation  to  the  Original 
Treaties,   viz. 

That  his  Majefly  would  do  what  he  could  towards 
it  ;    and  that  he  had  not  the  Original  Papers. 

As  to  the  Addrefs  for  Guards,  his  Majefty  hath 
complied  with  it,  and  given  Order  for  them  accord- 
ingly. 


A  Meflage  was  brought  from  the  Houfe  of 
Commons  by  the  Earl  of  Dyfert  and  others,  (the 
i-j:h  oi  June)  to  acquaint  this  Houfe,  "That 
*'  the  Commons,  in  this  whole  Proceeding  a- 
*'  gain  ft  the  Impeached  Lords,  have  aded  with 
•"  all  imaginable  Zeal  to  bring  them  to  a  fpeedy 
"  Trial ;"  and  they  doubt  not  but  'twill  appear, 
*'  by  comparing  their  Proceedings  with  all  others 
■  "  upon  the  like  Occafion,  That  the  Houfe  of 
"  Commons  have  nothing  to  blame  themfelves 
"  for,  bur  that  they  have  not  exprefl'ed  the  Re- 
*'  fentment  THEI.^  ANCESTORS  have 
•'  juftly  fhewed  upon  much  lefs  Attempts  which 

:'  have 


A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Francklyn  and  Sir  Lacon  JVUliam  Child, 
(on  the  20th  inftant)  to  acquaint  them,  "  That 
"  the  Lords,  in  Anfwer  to  the  MelTage  of  the 
"  Commons  of  the  Seventeenth  Inftant,  fay.  The 
"  only  true  way  of  determining  which  of  the 
"  Two  Houfes  has  afted  with  the  greateft  Sin- 
"  cerity,  in  order  to  bring  the  Impeached  Lords 
"  to  their  Trials,  is  to  look  back  upon  the  re- 
"  fpeftive  Proceedings. 

"  The  Lords  do  not  well  underftand  what  the 
"  Commons  mean  by  that  Refentment  which 
"  they  fpeak  of  in  their  Meflage.     Their  Lord- 

fhip« 


i7or. 

"  have   been    made  their  Power   of  Impeach- 
"  ir.ents. 

'■  The  Commons  on  the  31ft  of  May,  acquain- 
"  ted    your   Lordfnips,    that    they  thought  it 
"  proper  from  the  Nature  of  the  Evidence,  to 
"  proceed  in  the  Hrfl  Place  upon  the  Trial  of 
'"  the  Lord  Sommen.     Upon  the  firft  Intimation 
"  from  your  Lordfhips  fome  Days  afterwards, 
"  That  you  would  proceed  to  the  Trial  of  any 
"  of  the  Impeached  Lords,  whom  the  Commons 
*'  lliould  be  iirft  ready  to  begin  with ;  notwith- 
*'  Handing   your  LordHiips  had  before  thought 
*'  fit  to  appoint  which  Impeachment  fhould  be 
"  lirlt   tried,    and  affix   a  Day  for  fuch  Trial, 
"  without   confulcing  the  Commons,  who  are 
"  the  Profecucors. 

"  The  Commons  determining  to  expedite  the 
"  Trials  to  the  utnioft  ot  their  Power,  in  hopes  of 
"  attaining   that  End,  and  tor  the  more  fpeedy 
"  and  eafy  adjufting  and  preventing  any  Diffe- 
"  rences   which  had  happened,   or  might  arife, 
"  previous  to  or  upon  thefe  Trials,  propofed  to 
"  your  Lordfhips  at  a  ConKrence,  tiie  mod  Par- 
"  liamentary  and  Etfefrual  Method  for  that  Pur- 
"  pofe,  and  chat  which  in  no  Manner  intrenched 
"  upon    your   Lordfhips    Judicature,    That    a 
"  Conference  of  both  Houfes  fhould  be  nomi- 
*'  natt-d  to  conlidcr  of  the  moft   proper  Ways 
"  and   Methods  of  Proceedings  upon  Impeach- 
*'  ments   according    to  the    Ufage  of   Parlia- 
"  ment. 

"  In  the  next  Meflage  to  the  Commons  upon 
"  Monday  the  ^ch  oi'Jiine,  yourLordfhips  thought 
"  fit,  wi:hout  takirig  the  leaft  Notice  of  this  Pro- 
*'  pofition,    to  appoint  the  E7W<7j  then  following 
"  for  the  I'rial  of  the  fiid  Lord  Som?neri ;  where- 
"  unto,  as   well  as  to  many  other  Mellages  and 
*'   Proceedings  of  ycur  Lordihips  upon  this  Oc- 
"  cafion,    the  Houfe  of  Commons  might  have 
"  juftly  taken  very  great  Exceptions  ;  yet,  as  an 
*'  Evidence  of   their  Moderation,  and  to  fliew     ' 
*■  their  Readidefsto  bring  the  Impeached  Lords 
"  to  fpeedy  Juflice,  the  Commons  infifted  only     ' 
*'  on  their  Propolition  tor  a  Committee  of  both     ' 
Houfes,   to  Settle  and   Adjuft  the  neceffary     ' 
Preliminaries  to  theTrial;  particularly,  Whe-     ' 
ther  the   Impeached  Lords  fliould  appear  on     * 
their  Trial  at  your  Lordfiiips  Bar  as  Crimi- 
nals :   Whether  being    und'-r  Accufations  of 
*'  the  fame  Crimes,  they  fhould  fit  as  Judges  on     ' 
*'  each  other's  Trial  for  thofe  Crimes,  or  fhould     ' 
'■*  Vote    in  their  own  Cafes,  as  'tis  notorious     ' 
*'  they  have  been  permitted  by  your  Lordfhips     ' 
"  to  do  in  many  Inftances  which  might  be  gi-     ' 
"  ven  :    To  which   Particulars  your  Lordfhips     ' 
"  have  not  yet  given  a  direct  Anfwer,    though 
"  put  in  Mind  thereof  by  the  Commons. 

■■'  Your  Lordfhips,  at  a  Conference,  having 
"  offered  fome  Reafons  why  you  could  not  agree 
"  to  a  Committee  ot  both  Houfes,  to  adjuft  the 
*'  neceffary  Preliminaries,  the  Commons  there- 
"  upon  defir'd  a  tree  Conference,  and  your  Lord- 
"  tliips  agreed  thereunto  ;  at  which  'tis  well 
"  known  to  many  of  your  Lordfhips,  who  were 
*'  then  prefent,  what  nioft  fcandalous  Reproaches 


Lord  Soiiimers  a/id  LordBdihx^ 


37 


^^  mips  own  that  the  Houfe  of  Commons  havo 
^^  a  Right  ot  Impeaching  :  And  the  Lords  have 
u  the  undoubted  Power  of  doing  Juifice  upon 
«  ^'?°^^  Impeachments  by  bringing  them  to 
^^  i  rial,  and  condemning  or  acquitting  the  Par- 
^^  ties  in  a  reafonable  i'ime.  This  Power  is 
^^  derived  to  them  from  their  Anceftors,  which 
^^  they  will  not  futfer  to  be  wrefled  from  them 

by  any  Pretences  whatfoever. 
«  "  Their  Lordfhips  cannot  but  wonder,  that 
,c  S!?^  Commons  fliould  not  have  propofed  a 
^^  Committee  of  both  Houfes  m.uch  focner,  if 
^^  they  thought  it  fo  neceifary  for  the  beginning 
^^  on  the  Trials;  no  mention  being  made  of 
^^  luch  a  Committee  from  the  firft  of  April  to 
^^  the  Sixth  of  June,  although  during  that  In- 
^^  terval  their  Delays  were  frequently  complained 

of  by  the  Houfe  of  Lords. 
u  "  y^^^  Manner,in  which  the  Commons  demand 
^^  this  Committee,    the  Lords  look  upon  as  a  di- 
^^  red:  invading  of  their  Judicature  ;  and  there- 
^    tore,  as  there  never  was  a  Committee  of  both 
^'  Houfes  yielded  to  by  the  Lords  in  cafe  of  any 
^^  Impeachment  for  High   Crimes  and  Mifde- 
^^  mianors ;    fo   their  Lordfliips  do  infift,  that 
^^  they  will   make  no  new  Precedent  upon  this 
^  Occafion.     Many  Impeachments  for  Mifde- 
■^  meanors   have  in  all  Times  been  determined 
'^  without  fuch  a  Committee:    And  if  now  the 
^  Commons  think  fit,  by  an  unprecedented  De- 
^  mand,    to  form  an  Excufe  for  not  profecuting 
^  their  Impeachments,  it  is  demonftrable  where 
the  Obflruftion  lies. 

As  to  the  Preliminaries,  which  the  Com- 
mons mention  in  particular  as  proper  to  be 
■  fettled  at  fuch  a  Committee,   they  have  recei- 
;  ved   the   Refolutions  of  the  Houfe  of  Lords 
•  therein  by  their  MeiTage   of  the  twelfth  in- 
fiant  :    from   which   (being   Alatters  relating 
entirely  to  their  Judicature)  their  Lordfhips 
cannot  depart. 

"  As  to  the  lafl  Pretence  the  Commons  would 
make  to  fhelter  the  delaying  the  Trials,  from 
fome  Expreffions  which  fell  from  the  Lord 
Baverfiam  at  the  free  Conference,  at  which 
Otfence  was  taken  ;  their  Lordfhips  will  on- 
ly obferve. 

Fir/},  That  they  have  omitted  nothing 
which  might  give  the  Commons  all  reafonable 
Satistaftion,  of  their  Purpofe  to  do  them 
Juflice  in  that  Matter,  fo  far  as  is  confiftenc 
w  ith  doing  Juftice  to  that  Lord ;  and  alfo  to 
preferve  all  good  Correfpondence  with  them, 
as  appears  by  the  feveral  Steps  they  have  taken. 

Secondly,  Timt  this  Bufinefs  has  no  relation 

to  the  Trials  of  the  Impeached  Lords  :   And 

therefore  there  Lordfhips  cannot  imagine  why 

"  the   Commons   fhould  make  Satisfaction  and 

Reparation  againft  the  Lord  Haverfiam,  a  ne- 

"  ceffary  Condition  for  the  going  on  with  the 

"  Trials,  and  at  the   fame  time'find  no  Difli" 

culty  in  proceeding  on  other  Bufinefs. 


(C 


<< 


......  p ,   ..... . .,. 

and  talfe  ExpreiTions,  highly  reflecting  upon 
"  the  Honour  and  Juflice  of  the  Houfe  of  Commons,  were  uttered  by  Joht  Lord  Havmpnm,  where- 
*'  by  the  Comm.ons  were  under  a  neceffity  of  withdrawing  from  the  fald  free  Conference  ;  for 
I'  which  Otiencc  the  Commons  have,  with  all  due  Regard  to  yourLordfhips,  prayed  your  Lord- 
*'  fhips  Juflice  againfl  the  Lord  HaverfJmm,  but  have  as  yet  received  no  Manner  of  Satisfaction. 


«  The 
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"  The  Commons  reftrain  themfelves  from  enumerating  your  Lordfliips  very  many  irregular  and 
unparliamentary  Proceedings  upon  this  Occalion,  but  think  'tis  what  they  owe  to  Publick  Juftice 
and  all  the  Commons  of  England,  whom  they  reprefent,  to  declare  fome  tew  of  thofe  Reafons, 
why  they  peremptorily  refufe  to  proceed  to  the  Trial  of  the  Lord  Sommers  on  the  Seventeenth 
of  yum. 

"  Firft,  Becaufe  your  Lordfhips  have  not  yet  agreed,  that  a  Committee  of  both  Houfes  fhould  be 
appointed  for  fettling  the  neceflary  Preliminaries  ;  a  Method  never,  until  this  Time,  deny'd  by 
the  Houfe  of  Lords,  whenfocver  the  Commons  have  thought  it  neceifary  to  defire  the  fame. 

"  Secondly,  Should  the  Commons  (which  they  never  will  do)  be  contented  to  give  up  thofeRights 
which  have  been  tranfmitted  to  them  from  THEIR  ANCESTORS,  and  are  of  abfo- 
lute  neceflity  to  their  Proceedings  on  Impeachments  ;  yet,  whilft  they  have  any  Regard  to  Pub- 
lick  Juftice,  they  never  can  appear  as  Profecutors  before  your  Lordfhips,  till  your  Lordfhips  have 
firft  given  them  Satisfaftion,  that  Lords  impeach'd  of  the  fame  Crimes  fhall  not  fit  as  Judges  on 
each  other's  Trials  for  thofe  Crimes- 

"  T'hirdly,  Becaufe  the  Commons  have,  asyer,  receiv'd  no  Reparation  for  the  great  Indignity 
offer'd  to  them  at  the  Free  Conference  by  the  Lord  Haveifham.  The  Commons  are  far  trom  any 
Inclination,  and  cannot  be  fuppos'd  to  be  under  any  Neceflity,  of  delaying  the  Trial  of  the 
Lord  SommtYS  :  There  is  not  any  Article  exhibited  by  them  in  maintenance  of  their  Impeach- 
ment againft  the  Lord  Sommers;  for  the  Proof  whereof  they  have  got  full  and  undeniable  Evidence, 
which  diey  will  be  ready  to  produce  as  foon  as  your  Lordfhips  fhall  have  done  Juftice  upon  the 
Lord  Hw-jtrfiamy  and  the  neceflary  Preliminaries,  in  order  to  the  faid  Trial,  fhall  be  fettled  by 
a  Committee  of  both  Houfes 

"  The  Commons  think  it  unneceffary  to  obferve  to  your  Lordfhips,  that  moft  of  the  Articles 
whereof  the  Lord  Sommers  ftands  impeach'd,  will  appear  to  your  Lordfhips  to  be  undoubtedly 
true,  from  M;'tters  of  Record,  as  well  as  by  the  ConfefTion  of  the  faid  Lord  Som?ners,  in  his  An- 
fwer  to  the  faid  Arcicles  ,  to  v  hich  the  Commons  doubt  not  but  your  Lordfhips  will  ha^e  a  due 
Regard,  when  his  Trial  fhall  regularly  proceed. 


The  Houfe  being  mov'd  to  go  into  Weftmin/tey 
Hal!,  in  order  to  the  Trial  of  the  Lord  Sommers ; 

After  Debate,  this  Queftion  was  put,  Whether 
this  Houfe  fhall  go  this  Day  into  the  Court  in 
Wejlmiiifler-Hall,  in  order  to  proceed  upon  the 
Trial  of  the  Lord  Sommers,  according  to  the  Or- 
der of  the  Day  .-' 

It  was  Refolv'd  in  the  AfHrmative. 

A  MelTage  was  fent  to  the  Houfe  of  Commons 
by  Mr.  Baron  T'racey  and  Mr.  Baron  Berry,  to  ac- 
quaint them,  that  the  Lords  intend  prefently  to 
proceed  to  the  Trial  of  'John  Lord  Sommers  in 
l^^eflrninfier-  Hall. 

The  Meffengers  being  return'd,  acquainted  the 
Houfe,  that  the  Commons  were  adjourn 'd. 

Then  this  Queftion  was  propos'd.  Whether  the 
Earl  of  Orfurd,  and  Lord  Halifay:,  may  withdraw 
at  the  Trial  of  the  Lord  Sommers  ? 

Then  this  previous  Queftion  was  pur.  Whe- 
ther this  Q,ueftion  fhall  be  now  put  ? 

It  was  Refolv'd  in  the  Affirmative. 

Then  the  main  Queftion  was  put,  Whether 
the  Earl  of  Orjord,  and  Lord  Halifax,  fhall  have 
Leave  to  withdraw  at  the  Trial  of  the  Lord  Som- 
piers  ? 

It  was  Refolv'd  in  the  Affirmative. 

Then  the  Lord-Keeper  defir'd,  that  fome  fur- 
ther Di regions  be  given  to  him,  in  order  to  the 
Trial  in  the  Hall  ;  and  thereupon  it  was  pro- 
pos'd, that  this  Proclamation  be  made  in  the 
Hall,  viz.. 

JVhereas  a  Charge  of  High  Crimes  and  Mifdemta^ 
nors  has  been  exhibited  by  the  Houfe  of  Commons, 
in  the  Name  of  "Theynf elves,  and  all  the  Coimnons 
of  England,  againfi  John  Lord  Sommers,  all 
Perfons  concern  d  are  to  take  Notice,  that  he  now 
fiands  tipun  his  'Trial,  and  they  may  now  come 
forth,  in  order  to  make  good  the  faid  Charge. 

After  Debate,  the  Queftion  was  put.  Whether 
this  Proclamation  fliall  be  made. 

It  was  Refolv'd  in  the  Affirmative, 


Ordcr'd,  That  the  faid  Proclamation  be  made 
in  the  Hall  before  the  reading  the  Arcicles  of 
Impeachment  and  the  Lord  Sommers  s  Anfvver, 
and  alfo  after  they  are  read. 

Order'd,  That  the  Court  in  Wefiminfler-Hall  be 
clear'd  for  the  Lords. 

Then  the  Houfe  adjourn'd  to  Wefiminfler-HaU, 
and  the  Lords  were  calfd  by  the  Herald,  and  went 
as  order'd ;  and,  being  Seated  in  the  Hall,  the 
Houfe  was  refumed- 

Then  Proclamation  was  made  for  Silence^  as 
follows  : 

Our  Soveraign  Lord  the  King  flriEllj  Changes  and 
Comtnands  all  manner  of  Perfons  to  keep  Silence y 
upon  pain  of  Imprifonment. 

Then  the  Lord-Keeper  ask'd  Leave  for  the 
Judges  to  be  cover'd  ;  which  v  as  agreed  to. 

Then  Proclamation,  as  order'd,  was  made. 

After  which,  the  Articles  againft  ^ohn  Lord 
Sommers  were  read,  and  alfo  his  Lordfhip's  Anfwer 
to  them. 

After  which  the  fame  Proclamation  was  agaia 
made. 

Then  the  Lord-Keeper  declar'd  the  Houfe  was 
ready  to  hear  the  Evidence  againft  fohn  Lord 
Sommers,  and  therefore  defir'd  the  Lords  to  give 
Attention. 

The  Lord  Sommers  mov'd  to  have  his  Council 
heard. 

Whereupon  the  Houfe  adjourn'd  to  the  Houfe 
above,  and  went  back  in  the  fame  manner  as  they 
came  down,  and  being  there,  the  Houfe  was  re 
fumed. 

The  Houfe  being  mov'd  to  acquit  the  Lord 
Sommers ;  and  after  long  Debate,  and  hearing  the 
Judges  to  feveral  Quelitions  ask'd  them  by  the 
Lords,  this  Queftion  was  propos'd; 

That  John  Lord  Sttnmers  be  acquitted  of  the 
Articles  of  Impeachment  againft  him  exhibited 
by  the  Houfe  of  Commons,  and  all  Things  there- 
in contain'd ;  and,  that  the  faid  Impeachment  be 

difmifs'd. 

Tlien 


Lord  Sommers  and  Lord  Halifax. 
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Then  this  Queflion  was  put,  Whether  the 
Queftion  now  dated  fliall  be  put  in  the  Court 
below  ? 

It  was  Refolv'd  in  the  Affirmative. 

Then  it  was  agreed  and  order'd,  That  in  IVe/l- 
minjler-Hall  the  Lord-Keeper  fliall  read  the  Que- 
flion, and  then  call  the  junior  Baron  prefent  firft, 
and  ask  every  Lord,  Whether  Content,  or  Not  Con- 
tent ;  and,  that  every  Lord  (land  up  when  call'd 
to,  and  give  his  Vote  Content,  or  Not  Content ;  and 
that  the  Lord  Keeper,  having  taken  their  Votes, 
declare  the  Majority  ;  and  it  the  Majority  be  for 
Acquitting  the  Lord  Sommers,  the  Lord- Keeper 
is  to  declare  it  fo,  and  particularly  to  the  Lord 

S077t7niYS. 

Then  the  Houfe  adjourn'd  again  to  Weflminfler- 
Hall,  and  the  Lords  \  ent  in  the  Tame  manner  as 
before  ;  and  being  come  there,  the  Houfe  was 
refumedj  and  Proclamation  was  made  for  Si- 
lence. 

The  Lord  Keeper  put  the  Qiieftion  as  follows. 

That  "Julm  Lord  So7mners  be  Acquitted  of  the 
Articles  of  Impeachment  againfl:  him,  exhibited 
by  the  Koufe  of  Commons,  and  all  Things  there- 
in contain'dj  and  that  the  faid  Impeachment  be 
difmifs'd. 


Tl: 


'hen  the  Lord  Keeper  asli'd  every  Lord,  Whe- 
ther Cement,  or  Not. 

Lord  Haverflmm  Content 

Lord  Herbert  Content 

Lord  Jeffreys  Not  cont. 

Lord  Godulphin  Not  cont. 

Lord  Guilford  Not  cont. 

Lord  Dartmouth  Not  cont. 

Lord  OffulRon  Content 

Lord  Osborne  Content 

Lord  Cornwallii  Content 

Lord  Granville                .  Content 

Lord  Btrkely  Content 

Lord  Lexington  Not  cont. 

Lord  Rockingham  Content 

Lord  Lucas  Content 

Lord  Cohpeper  Content 

Lord  Byron  Content 

Lord  Jerm^jH  Not  cont. 

Lord  Moimn  Content 

Lord  Howard  Efcr,  Not  cont. 

Lord  LoveJace  Content 

Lord  Hunfdon  Not  cont. 

Lord  North  Content 

Lord  Jf^harton                                 '  Content 

Lord  Enre  Content 

Lord  Fitz.ioaher  Content 

Lord  Lawarr  Not  cont. 

Lord  Bergavenny  Content 

Lord  Bifliop  of  ChicheRer  Content 

Lord  Bifliop  of  Lincoln  Content 

Lord  Bifliop  of  St.  Afaph  Content 

Lord  Bifhop  of  5;7y?o/  Content 

Lord  Bifliop  o{  Gloucefler  Content 

Lord  Bifhop  of  Peterborongh  Content 

Lord  Bifliop  of  A^imvich  Content 
Lord  Bifliop  of  Coventry  and  Litchfield      Content 

Lord  BiHiop  of  Ely  Content 

Lord  Bifhop  oF  Bangor  Content 

Lord  Bifhop  of  Sarum                   -  Content 

Lord  Bifhop  of  Exeter  Not  cont. 

Lord  Bifhop  of  Rcchefter  Not  cont. 
Lord  Bifhop  of  loH^oH                      •      Not  cont. 
Vo  L.  V. 


Lord  Vifcount  JVeymoutb 

Lord  Vifcount  Say  and  Seals 

Earl  of  Rochford 

Earl  of  Ro?nney 

Earl  of  Warrington 

Earl  of  Scarborough 

Earl  of  Marlborough 

Earl  of  Montague 

Earl  of  Portland 

Earl  of  Plytmutb 

Earl  of  Abingdon 

Earl  of  Rochefler 

Earl  of  Nottingham 

Earl  of  Bnhley 

Earl  of  Radnor 

Earl  of  Macckifield 

Earl  of  Fe'verfljam 

Earl  of  Shaft i bury 

Earl  of  Burlington 

Earl  of  Bath 

Earl  of  Effex 

Earl  of  Scarfdafe 

Earl  of  T'banet 

Earl  of  Carnarvon 

Earl  of  Kingffon 

Earl  of  Stamford 

Earl  of  Piterboroiigh 

Earl  of  Rivers 

Earl  of  Denbigh 

Earl  of  Dorfet 

Earl  of  Stiffolk 

Earl  of  Huntingdon 

Earl  of  Derby 

Earl  of  Oxford 

Lord  Chamberlain 

Earl  Marfhal 

Lord  Great  Chamberlain 

Marquis  of  Normanby 

Duke  of  Nevjcaflle 

Duke  of  Schonberg 

Duke  of  Bolton 

Duke  of  St.  Albans 

Duke  of  Nrthitmberland 

Duke  of  Somerfet 

Lord  Steward 

Lord  Privy- Seal 

Lord  Archbifhop  of  Canterbury 

The  Lord-Keeper  declar'd,  the  Majority  was 
for  Acquitting;   and  then  declar'd, 

Tliat  yohn  Lord  Sommers\s'a.s  Acquitted  of  the 
Articles  of  Impeachment  againft  him  exhibited 
by  the  Houfe  of  Commons,  and  all  Things  there- 
in contain'd  ;  and,  that  the  faid  Impeachment 
was  difmifs'd. 

And  alfo  declar'd  to  the  Lord  Sommers,  That 
he  was  Acquitted. 

Then  the  Houfe  adjourn'd  to  the  Houfe  above ; 
and  being  come  thither,  the  Houfe  was  refumedj 
and  the  following  Order  made. 

It  is  Confider'd,  Order'd,  and  Adjudg'd  by 
the  Lords  Spiritual  and  Temporal  in  Parliament 
alTembled,  That  John  Lord  So7imers  fhall  be,  and 
he  is  hereby  Acquitted  of  the  Articles  of  Im- 
peachment againfl:  him  exhibited  by  the  Houfe  ol: 
Commons,  and  all  Things  therein  contain'd;  and, 
that  the  faid  Impeachnaent  ftiall  be, and  is  hereby, 
difmifs'd. 

It  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  afll-mbled,  That  the  Procee- 
dings in  this  Houfe  upon  the  Impeachments  be 
C  c  c  printed  J 
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printed;  and.  That  the  Lords  Committees  ap- 
pointed to  confider  of  the  Manner  of  Proceeding 
on  Impeachments,  do  meet  to-morrow  at  Ten 
a-Clock,  and  infpefl:  the  Journals,  and  draw  up 
the  Matter  relating  thereunto,  in  order  to  be  prin- 
ted, and  report  to  the  Houfe. 


A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  FranckJyn  and  Dr.  Edisbury,  to  ac- 
quaint them,  I'hat  this  Houfe  hath  appointed  Mon- 
day the  "three  and  fweatieth  Day  of  this  Inftant  June 
for  the  Trial  of  EdvJatd  Earl  of  Oriovd,  in  Weft- 
minfter-Hall,  at  Ten  a-Clock. 


Die'Jovis  19*'  yunii,  1701. 

The  Houfe  being  mov'd,  That  an  Anfwer  be 
drawn  to  the  Mefiage  receiv'd  from  the  Houfe  of 
Commons  the  Seventeenth  Inftant,  it  is  order'd 
by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment affembled.  That  the  Committee  appointed 
to  coniider  of  the  Manner  ot  Proceeding  on  Im« 
peachments,  do  withdraw  prefently,  to  draw  an 
Anfwer  to  the  faid  Meffage. 

Then  the  Houfe  was  adjourn'd  during  Plea- 
fure,  and  the  Lords  went  to  the  Committee ; 
which  being  ended, 

The  Houfe  was  refumed,and  the  Earl  of  Stam- 
ford reported  what  they  had  drawn  in  Anfwer  to 
the  Meflage  receiv'd  from  the  Houfe  of  Com- 
mons the  Seventeenth  Inftant ;  which  was  read, 
and  agreed  to. 

A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Sir  John  Francklyn  and  Sir  Lacon  IVilliam  Child, 

See  Page  374- 

This  Day  John  Lord  Haverflmm  delivered  his 
Anfwer  to  the  Charge  of  the  Houfe  of  Commons 
exhibited  againft  him  the  Thirteenth  Inftant ; 
which  was  read  by  the  Clerk,  as  follows,  viz,. 

The  Answer  of  John  Lord  Haverfliam, 
to  the  Charge  exhibited  againft  him  by  the 
Commons,,  for  Words  fpoken  at  a  Free  Con- 
ference,, on  the  Thirteenth  T)ay  of  this  In- 
ftant June,  One  thonfand  Seven  hundred 
and  One. 

TH  E  faid  Lord  Haverfjjam,  faving  to  himfelf 
all  Advantages  of  Exception  to  the  faid 
Charge,  and  of  not  being  prejudic'd  by  any  want 
of  Form  in  this  his  Anfwer  ;  and  alfo  faving  to 
himfelf  all  Rights  and  Privileges  belonging  to 
him  as  one  of  the  Peers  of  this  Realm  ;  for  An- 
fwer to  the  faid  Charge,  faith,  That  on  the  Sixth 
Day  of  June,  One  thoufand  Seven  hundred  and 
One,  the  Commons,  by  a  Meflage  fent  to  the 
Lords,  defir'd  a  Conference  upon  their  Meflage  to 
the  Commons  of  the  Fourth  ot  fune  ;  in  which 
Conference  they  propos'd  to  the  Lords,  T'hat  a 
Committte  of  both  Houfes  fiiould  be  nominated, 
to  eonfiderof  the  moft  proper  Ways  and  Methods 


Die  Mercurii  l%"  Junii,  1701. 
it  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  ailembled.  That  this  Houfe 
will  proceed  to  the  Trial  ot  Edward  Earl  of  Oy 
ford  on  Monday  the  Three  and  twentieth  Day  of 
this  Inftant  June,  at  Ten  of  the  Clock  in  the 
Forenoon,  in  IVeflminfler-HaU. 

A  Mefllage  from  the  Houfe  of  Commons  by  the 
hord  Mordant  and  others,  (on  June  the  20th)  to 
acquaint  this  Houfe,  T^^f  in  Anfwer  to  theMejfage 
of  the  Lords,  appointing  yiondsj  next  for  the  Trial  of 
the  Earl  of  Orford  ;  That  the  Lords  have  been  ac- 
quainted, that  the  Commons  would  proceed,  in  the  firjl 
place,  againft  the  Lord  Sommers  ;  and  they  are  ready 
to  go  to  that  Lord\  Trial,  asfoon  as  ever  the  Commons 
have  receivd  SatisfaSlion  for  the  Affi-ont  ojfe/d  to  the 
Houfe  oj  Commons  by  the  Lord  Haverfliam  at  the  free 
Conference,  and  that  the  neceffary  Preliminaries  are  ad- 
jufted  by  a  Committee  of  both  Houfes, 

of  proceeding  on  the  Impeachments  of  the  Lords 
according  to  the  Ufageof  Parliament.     That  on 
the  Tenth  oifune  the  Lords  defir'd  anotherCon- 
ference  with  the  Commons  j  in  which  they  deli- 
ver'd  them  their    Reafons   why  they   could  not 
agree  to  the  appointing  fuch  Committee    (viz,.) 
Firfl,  That  they    could  not  find  that  ever  fuch 
a  Committee  was  appointed  on  Occafion  of  Im- 
peachments for  Mifdemeanors  ;    and  their  Obli- 
gation to  be  cautious  in  admitting  any  thing  new 
in  Matters  relating  to  Judicature.     Secondly,  That 
alcho' a  Committee  of  this  nature  was  agreed  to, 
upon  the  Impeachments  of  the  Earl  of  Danby  and 
the  Five  Fopifh  Lords  for  High-Treafon  ;    yec 
the  Succefs,    in  that  Inftance,    was  not  fu;:h  as 
fliould  encourage  the  purfuing  the  fame  Method, 
tho'  in  the  like  Cafe  :    And,    that  after  much 
Time  fpent  in  that  Committee,    the  Difputes 
were  fo  far  from  being  adjufted,  that  they  occa- 
fion'd  the  abrupt  Conclufionofa  SelTion  cf  Par- 
liament.    Thirdly,  That  the  Method  of  Proceed- 
ings on  Impeachments  for  Mifdemeanors  are  (o 
well  fettled  by  the  Ufageof  Parliament,  that  no 
Difficulties  were  likely  to  happen,  nor  none  l.ad 
been  ftated  to  them  :  And,  that  all  the  Prelimi- 
naries in  the  Cafe  o{ Stephen  Goudett,   and  Othijrs, 
(which  was  the  laft  Inftance  of  Impeachments  for 
Mifdemeanors)  were  ealily  fettled  and  agreed  to, 
without  any  fuch  Committee.     Fourthly,  That  the 
Propofa!  of  the  Commons  came  fo  very  late,  that 
no  other  Fruit  could  be  expefted  of  fuch  a  Com- 
mittee, but  the  preventing  of  the  Triah  during 
this  Seffion.     Whereupon  the  Commons,  on  the 
Twelfth  of  "June,  defir'd  of  the  Lords  a  FreeCon- 
ference  on  the  Subjeft-Matter  of  the  laft  Confe- 
rence.    That  the  Lords,  on  the  faid  Twelfth  of 
fune,  came  to  Two  Refolutions  in  relation  to  the 
Lords  impeach'd  :  "  Firft,  That  no  Lord  of  Par- 
"  liament,  impeach'd  of  High  Crimes  and  Mifde- 
"  meanors,  and  coming  to  his  Trial,  ftiall,  upon 
"  his  Trial,  be  without  the  Bar.    Secondly,  That 
"  no    Lord  of  Parliament,    impeach'd  of  High 
"  Crimes   and   Mifdemeanors,  can  be  precluded 
"  from  Voting  on  any  Occafion,    excepc  in  his 
"  own  Trial.  And  by  Meflengers  of  their  own  the 
Lords  acquainted  the  Commons  with  the  faid  two 
Refolutions,  and  alfo,  that  they  agreed  to  a  Free 
Conference  with   the  Commons,  and  appointed 
the  next  Day.    That  upon  tiie  Thirteenth  of  funs 

Mr.  Has- 
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Mr.  Hanairt,    one  of  the  Managers,   began  the 
free  Contereiice  on  the  Part  ot   the  Commons, 
and  ar--Tued  upon  the  FourReafons  gi\en  by  the 
Lords,  why  they  could  not  ugree  to  the  appoint- 
in*^  a  Committee  of  both  Houfes  j    and  princi- 
pally relied  ijpon  the  Inflance  in  the  Cafe  of  the 
Poniih  Lords ;  and  infilfed  upon  the  Delay,  that 
the  not  agreeing  to  the  Nomination  of  fuch  a 
Committee  would  necellarily  occafion,  whereby 
the  Lords  Trials,  and  the  Jultice  due  to  the  Na- 
rion,   would  be  retarded.     And  departing  from 
the    Subjeft-Matter   of    the    faid    Conference, 
(which  was,  Whether  it  were requifite  to  appoint 
or  not  appoint  fuch  a  Committee.'^  the  faid  Ma- 
naet-T  dilcourfed  upon  the  latter  of  the  Two  Re- 
folutions  of   the  Lords  communicated   to  the 
Commons,  and  faid,  'That  be  -wijljed  the  Lords  had 
feut  down  their  Reajuiis,  as  ixell  as  their  Rejolutious : 
Which  Words  feemed  to  the  Lord  Haveijliam,  to 
carry  therein  an  Implication  as  if  the  faid  Refo- 
lution  could  have  no  Reafon  to  juftify  it.     That 
Sir  hauhokmevj  Sho'^jcer,  another  .Manager  for  the 
Commons,  obferved   the   fame  Method  of  Dif 
courfe  :    And  havi.ig   argued   upon   the  Lords 
Reafons,    departed   from  the  Subject-Matter  of 
the  free  Conference  ;  and  inveighing  againft  the 
Manner  of  the   Lords  Judicature   allerted   by 
their   Refolutions,    faid.   That  it  vjas    abhornnt 
to  JuRice.     Which  Expreflion  being  foreign  (as 
the   faid   Lord  Haverfl.hvn  apprehended)  to  the 
Subjed-Matter  of  the  faid  free  Conference,  which 
was.  Whether  fuch  Committee  of  .both  Houfes 
ftiould  be  appointed  or  not  ?   the  faid  Lord  be- 
ing appointed  by  the  Lords  for  one  of  the  Ma- 
nagers of  the  faid  free  Conference  on  their  Behalf, 
in  Vindication  of  the  Honour  and  Juftice  of  the 
Houfe  of  Peers,  and  of  their  Judicature  and  Re- 
folutions, in  Anfwer  to  what  has  been  faid  by 
the  Mefl'engers  for  the  Commons,  he  fpoke  to 
the  Effed  following  : 

"  Gemkmen,  I  (hall  begin  what  I  have  to  fay, 
"  as  that  worthy  Member  who  opened  this  Con- 
"  ference.  That  there  is  nothing  the  Lords  more 
"  defire  than  to  keep  a  good  Correfpondence, 
*'  which  is  fo  neceflary  to  the  Safety  of  the  Na- 
"  tion  and  the  Dil'patch  of  the  publick  Bulinefs  ; 
*'  and  nothing  they  have  more  carefully  avoided, 
"  than  what  may  create  a  Mifunderftanding  be- 
"  tween  the  Two  Houfes.  A  greater  Inftance 
"  of  which  could  not  be  given,  than  the  Mef- 
"  fages  my  Lords  returned  to  lome  the  Commons 
*'  had  fenc  them  up  ;  in  which  they  took  care 
*'  to  exprefs  themielves  fo  curioufly,  that  no 
*'  Heat  might  arife  from  any  ExpreiTion  of  theirs. 
"  And  as  to  what  the  v.  .,rthy  Members  mentio- 
*'  ned,  in  relation  to  Delay,  the  repeated  Re- 
"  membrances  fent  the  Commons,  with  relation 
"  to  the  fending  up  the  Articles  againft  the  Im- 
*'  peacahed  Lords,  are  a  fufficient  Inftance  how 
*'  defirous  they  are  that  thefe  Matters  (hould  pro- 
"  ceed.  And  the  Lords  have  this  Satisfaction , 
"  that  it  is  not  on  their  Part  that  the  Trials  are 
"  not  in  a  greater  Forwardnefs  ;  they  cannot 
"  but  look  upon  it  as  a  great  Hardfhip  that  any 
"  (hould  lie  under  long  Delays  of  Impeachment. 
"  Perfonsmaybe  incapable;  Fads  may  be  foi^ot- 
"  ten  ;  Evidences  may  be  laid  out  of  the  way  ; 
"  Witnelfes  may  die  ;  and  many  the  like  Acci 
"  dents  may  happen.  The  Inftance  the  worthy 
"  Members  give  of  the  Popifh  Lords,  as  it  is 
^'  a  Crime  of  another  Kature,  and  not  fully  to 
'  Vol.    V. 
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^^  the  Point,  fo  it  feems  to  make  againft  what  it 
^^  was  brought  for:    For   the  worthy   Members 
^^   fiy,  there  was  but  One  of  the  Lords  brought 
^^  to  Juftice,   Laough   Four  more  (as  I  take  \t) 
^^  were  accuJ'ed.     And  can  any  Man  believe  thae 
^^  the  Commons  have  a  Mind  to  bring  only  One 
^^  ot  thele  Lords  to  Trial  ?    It   it    inconiillenc 
^^  with  the  Opinion  that  every  body  muft  have 
J  of  their  Juftice.     And  as  to  the  Point  of  Ju- 
^^  dicature,   it  w  ere  very  hard  upon  the  Lords, 
that  no  Perfon  (hould  be  brought  to  Trial,  till 
the  Judicature  of  the  Houfe  be  fo  hrft.     The 
^1  Judicature  of  the  Lords  is  their  Peculiar,  and 
hath  in   former  Ages  been  Sacred   with   the 
Commons  themfelves.    And   this   Houfe  per- 
haps hath  as  much  Reafon  to  be  jealous  and 
careful  of  it,    as  any  other  HoUle  ever  had  ; 
cfpecially  when  one  hngle  Prccederit  is  fo  ur- 
ged and  infifted  upon.     One  Ining  there  is, 
which  a  worthy  Member  mentioned,  though 
I  cannot  fpeak  to  it  at  large,    becaufe  1  tnink 
my  lelf  bound  up  by  the  Refolutions  of  the 
Houfe  ;  yet  it  muft  have  fomc  Anfwer;    (this 
is,)  As  to  the  Lords  Voting  m  their  own  Cafe; 
it  requires  an  Anfwer,  though  I  cannot  enter 
into  the  Debate  of  it.     The  Commons  them- 
"  felves  have  made  this  Precedent  ;   for  in  thefe 
"  Impeachments  they  have  allowed  Men,  equally 
"  concerned  in  the  fame  Fads,    to  Vote  in  their 
Houfe  :  And  we  have  not  made  the  Diftindion 
"  in  ours,  that  fomefliould  Vote,  and  fome  not, 
"  The  Lords  have  fo  high  an  Opinion  of  the  Ju- 
"  fticeof  the  Houfe  of  Commons,  that  the  believe 
*'  Juftice  (hall  never  be  made  ufe  of  as  a  Mask  for 
"  any  Dehgn.     And  therefore  give  me  Leave  to 
"  fiy,  though  I  am  not  to  argue  it,  'Tis  to  me  a 
"  plain  Demonftration,  that  the  Commons  think 
"  thefe  Lords  innocent;  and  I  think  the  Propo- 
"  (ition  is  Undeniable  :    For  when  there  are  fe- 
"  veral  Lords  in  the  fame  Circumftanccs,   in  the 
"  fame  Fads,   there  is  no  Diftindion  ;   and  the 
"  Commons   leave   fome  of   thefe  Men,   at  the 
"  Head  of  Aftairs,  near  the  Kuig's   Perfon,   to 
"  do  any  Mifchief,   if  they  were  inclinable  to 
"  it ;  it  looks  as  if  they  thought  them  all  inno- 
"  cent.     This  is  a  Thing  1  was  in  hopes  I  (hould 
"  never  have  heard  allerted,  when  the  Beginning 
"  of  it   was  from  the  Houfe  of  Commons. 

The  laid  Lord  being  here  interrupted,  he  deli* 
red  to  be  heard  out,  and  that  his  Words  might 
be  taken  down  in  Writing.  But  the  Managers 
for  the  Conference  broke  up,  and  departed,  refu- 
ling  to  hear  any  Explanation-  Now  the  faid 
Lord,  as  to  any  implicit  Charge  of  a  De(ign  to 
refled  on,  or  difhonour  the  Houfe  of  Commons, 
denies  any  Inch  Dcfign  or  Intention,  having  tor 
many  Years  had  the  Honour  to  (it  in  the  Houfe 
of  Commons,  and  having  ever  had  an  honourable 
end  refpedful  Senfe  thereof;  But  the  faid  Lord 
was  led  to  exprefs  himfelt  in  the  manner  alore- 
faid,  for  the  Reafons  aforefaid,  and  takes  him- 
(elf  to  be  juftifted  therein,  by  the  Fads  and  Rea- 
fons following. 

That  the  "Nature  of  that  Conference  wa?; 
That  it  (hould  be  free :  The  Occafion  ot  it, 
Becaufe  either  Houfe  apprehended  the  other  to 
be  in  an  Error  :  And  the  End  of  it,  That  each 
Side  may  urge  fuch  Fads  as  are  true,  and  fuch 
Reafons  are  as  forcihle  to  convince.  That  one 
rticle  of  Impeachment  againft  John  Lord  Som" 
7ners  was,  That  the  Treaty  of  Partition,  of  One 
C  c  c  a  thou- 


380    1^7.  Proceedings  ^^/' E;  Portland  c^  Or  ford,    1 3  Will, 


thoufand  fix  hundred  ninety  nine,  ^vas  ratified 
under  the  Great  Seal,  which  then  was  in  the 
Cuftody  of  the  fame  Lord,  then  Lord  Chancellor 
of  E>igl'i»d-  That  the  Commons,  on  the  Firft 
of  j^pyih  One  thouiand  leven  hundred  and  one, 
refolved,  That  the  Earl  oi  Portland,  by  negotia- 
ting and  concluding  the  Treaty  of  Partition, 
was  Guilty  of  a  High  Crime  and  Mifdemeanor; 
and  purfuant  thereto,  lodged  an  Impeachment 
againft  him  in  the  Houfe  of  Peers  :  Which  Vote 
and  Impeachment  could  not  have  Reference  to 
any  Treaty,  other  than  the  Treaty  of  Partition 
of  One  thoufand  fix  hundred  ninety  nine ;  the 
Treaty  of  One  thoufand  fix  hundred  ninety 
eij^ht  not  being  before  the  Houfe  of  Commons 
till  after  the  Time  of  that  Vote  and  Impeach- 
ment ;  and  yet  the  Earl  of  jerfty,  who  then  was 
Secretary  of  State,  and  Privy-Counfellor,  and 
actually  Signed  the  faid  Treaty  of  One  thoufand 
fix  hundred  ninety  nine,  as  a  Plenipotentiary 
■with  the  Lord  Portland,  {lands  Unimpeached, 
and  continues  at  the  Head  of  Affairs,  being  Lord 
Chamberlain,  near  his  Maiefty's  Perfon,  and  in 
his  Prefence  and  Councils  (without  Complaint.) 
That  the  Earl  of  Orfurd,  and  the  Lord  Somnms 
and  Halifax,  are  feverally  Impeached  for  advifing 
the  Treaty  of  Partition  of  One  thonfand  fix  hun- 
dred ninety  eight;  and  yet  Mr.  Secretary  Vtrmn, 
who  then  was  Secretary  of  State,  and  a  Privy- 
Councellor,  and  afted  in  the  promoting  of  the 
Treaty  of  Partition  of  One  thoufand  fix  hundred 
ninety  eight,  {lands  Unimpeached,  and  flill  con- 
tinues one  of  the  Principal  Secretaries  of  State  : 
And  Sir  Jofi^ph  IVilliamfon,  who  then  was  a 
Privy  Counfellor,  and  tranfatted  and  Signed  the 
Treaty  of  Partition  of  One  thoufand  fix  hun- 
dred ninety  eight,  as  a  Plenipotentiary,  {lands 
Unimpeached.  That  the  Lord  Halifax  is  Im- 
peached, for  that  he,  being  a  Commiflioner  of 
the  Treafury,  ailented  to  the  paiTing  of  divers 
Grants  from  the  Crown,  to  feveral  Perfons,  of 
Lands  in  Ireland;  and  yet  Sir  Edward  Seymour, 
Sir  Stephon  Fox,  and  Mr.  Pel/mm,  who  being 
feverally  Lords  Commiffioners  of  the  Treafury, 
did  feverally  affent  to  the  pafTing  of  divers  like 
Grants  from  his  MajcRy  of  Lands  in  Ireland, 
fland  Unimpeached.  That  in  the  Impeachments 
againft  the  Earl  of  Cr/o;-^  and  Lord  Sommns,  one 
of  the  Articles  againft  them  is  for  procuring  a 
CommiiTion  to  Capt.  William  Kidd  ;  and  like- 
wife  a  Grant  under  the  Great  Seal,  of  the  Ships 
and  Goods  of  certain  Perfons  therein  named,  to 
certain  Perfons  in  Truft  for  them  ;  and  yet  o- 
ther  Lords,  equally  concerned  in  procuring  the 
faid  Commiffion  and  Grant,  ftand  Unimpeached. 
That  the  faid  Mr.  Secretary  Vernon,  Sir  Edward 
Seymour,  Sir  Stephen  Fox,  and  Mr.  Pelham,  not- 
vvithftandir.g  their  being  Parties  in  the  fame 
Fafts  charged  in  the  fame  refpedive  Impeach- 
ments,  have  been  permitted  to  Sit  and  Vote  in 
the  Houfe  of  Commons  touching  the  faid  Im- 
peachments, and  the  Matters  thereof.  That 
thefe  Fads  being  true  and  publickly  known,  the 
Confequences  refulting  therefrom  (as  the  Lord 
HaverJIjam  apprehended)  are  undeniable,  (viz,.) 
That  the  doing  of  the  fame  Thing  by  Two  Per- 
fons in  equal  Circumftanccs,  cannot  be  a  Crime 
in  one,  and  not  in  the  other.  That  the  Com- 
mons had  no  Reafon  to  infift,  That  the  Lords 
fhould  not  permit  that  in  their  Members,  which 


the  Commons  had  firft  permitted,  and  continued 
to  permit,  and  fo  begun  the  firll  Precedent  in 
their  own  Members.  That  it  muft  be  thought, 
that  the  Impeached  Lords  (notwithftanding  the 
Fads  alledged  in  the  Im^  eachments)  are  innocent 
of  Danger  to  the  King,  when  the  Lord  Jafey 
and  Mr.  Secretary  Vtruon,  who  are  refpedively 
concerned  in  the  Partition  Treaties,  are  permit- 
ted, without  Complaint,  to  be  at  the  Head  of 
Affairs,  and  in  the  King's  Prelence,  and  of  his 
Councils,  as  not  dangerous  :  That  the  Word 
Innocent,  ufed  in  the  Words  fpoken  by  the  faid 
Lord  HaverOjam,  can  extend  no  farther  than  to 
fuch  Matters  as  were  done  by  the  Impeached 
Lords,  of  the  fame  Nature  with  what  was 
done  by  thofe  Unimpeached.  All  which  Fads 
being  true,  and  the  Confequences  obvious,  the 
faid  Lord  being  ready  to  prove  the  fame  ;  he  in- 
fifts.  That  the  Words  fpoken  by  him  at  the  faid 
free  Conference,  were  not  fcandalous  or  re- 
proachful, nor  falfe  or  refleding  on  the  Honour 
or  Juftice  of  the  Houfe  of  Commons;  but  were 
fpoken  upon  a  juft  Occafion  given,  in  Anfwei' 
to  feveral  Expreflions  that  fell  from  the  Managers 
for  the  Commons,  remote  (as  he  conceives)  from 
the  Matter  in  Queftion,  and  refleding  on  the 
Honour  and  Juftice  of  the  Houfe  of  Peers,  and 
in  Maintenance  and  Defence  of  the  Lords  Refo- 
lution  and  Judicature,  and  conformable  to  tlie 
Duty  he  owes  to  the  faid  Houfe.  And  the  faid 
Lord  humbly  demands  the  Judgment  of  this  Ho- 
nourable Houfe  therein.  And  the  faid  Lord 
Haverflmm  denies,  That  he  fpoke  the  Words 
fpecified  in  the  faid  Charge,  in  fuch  Manner  and 
Form  as  the  fame  are  therein  fet  down.  And 
having  thus  given  a  true  Account  of  this  Matter, 
and  it  being  true  and  indifputable,  That  fome 
Lords  in  this  Houfe,  equally  concerned  in  Fads, 
for  which  other  Lords  are  Impeached  by  the 
Houfe  of  Commons,  are  ftill  near  the  King's  Per- 
fon, in  the  greateft;  Places  of  Truft  and  Ho- 
nour, and  Unimpeached  ;  and  alfo.  That  feve- 
ral Members  of  the  H.  ufe  of  Commons,  equally 
concerned  in  the  fame  Fads,  tor  which  fome  of 
the  Lords  are  Impeached,  do  however  remain 
Unimpeached  :  The  faid  Lord  thinks  fuch  a 
Truth  could  never  have  been  more  properly  fpo- 
ken, in  the  Maintenance  and  Defence  of  your 
Lordfhips  Judicature  and  Refolutions.  And  in- 
fifteth,  Tliat  what  he  faid  at  the  free  Conference 
was  not  any  fcandalous  Reproach,  or  falfe  Ex- 
preflion,  or  any  Ways  tended  to  make  a  Breach 
in  the  good  Correfpondence  betwen  the  Lords 
and  Commons,  or  to  the  interrupting  the  Pub- 
lick  Juftice  of  the  Nation,  by  delaying  the 
Proceedings  on  the  Impeachments  ;  as  in  the 
faid  Charge  alledged;  but  agreeable  to  Truth, 
in  Difcharge  of  his  Duty,  and  in  the  Defeace 
of  the  undoubted  Right  and  Judicature  of  this 
Houfe. 

HAVER  SHAM. 


Ordered,  That  a  Copy  of  the  Lord  Haverfhami 
Anfwer  be  fent  to  the  Houfe  of  Commons. 

Then  a  Meilage  was  fent  to  the  Houfe  of 
Commons,  by  Sir  John  Francklyn  and  Sir  Lacon 
William  Child,  to  carry  down  a  Copy  of  the  a- 
bovefaid  Anfwer, 

Die 
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A  Meflage  from  the  Houfe  of  Commons  by  the 
Lord  Mordant,  and  others.     See  Page  378. 

Oider'd,  That  the  Committee  appointed  to 
confider  of  the  Manner  of  Proceedings  on  Im- 
peachments, do  meet  prefently  and  draw  an  An- 
fwer  to  this  Meflage. 

The  Earl  of  Stamford  reported  from  the  Lords 
Committees  appointed  to  confider  of  the  Manner 
of  Proceedings  on  Impeachments,  the  Anfwer 
drawn  by  them,  in  anfwer  to  the  Commons  Mef- 
fage  this  Day  i  which  was  read  and  agreed  to, 
as  follows. 

A  Meflage  was  fent  to  the  Houfe  of  Commons 
by  Mr.  Gery  and  Dr.  Nrxton,  to  acquaint  them, 
*'  That  in  Anfwer  to  the  Meflage  of  the  Houfe 
"  of  Commons  this  Day,  the  Lords  do  acquaint 
*'  the  Commons,  That  they  might  have  known, 
*'  by  the  Records  of  the  Houfe  of  Lords,  that 
"  the  Lords  have  proceeded  to  the  Trial  of  the 
*'  Lord  Sommers,  on  Tuefday  laft,  being  the  Day 
"  appointed;  and  the  Commons  not  appearing 
"  to  maintain  their  Articles  againfl;  the  faid  Lord, 
"  the  Lords  have,  by  Judgment  of  their  Houfe, 
"  acquitted  him  of  the  Articles  of  Impeachment 
"  againft  him,  exhibited  by  the  Houfe  of  Com- 
"  mons,  and  all  things  therein  contained,  and 
*'  have  difmilVd  the  faid  Impeachment. 

"  And  the  Lords  have  appointed  Monday 
"  next  for  the  Trial  of  the  Earl  of  Orford, 
"  on  which  Day  they  will  proceed  on  the  faid 
*'  Trial. 

"  The  Commons  flill  prefTmg  for  a  Committee 
*'  of  both  Houfes  (  which  the  Lords  never  can 
*'  confent  to,  for  theReafons  already  given)  their 
"  Lordfhips  can  infer  nothing  from  their  perfift- 
"  ing  in  that  Demand,  than  that  they  never  de- 
"  fign'd  to  bring  any  of  their  Impeachments  to 
"  a  Trial. 

"  As  to  the  Lord  Haver/ham,  his  Anfwer  is 
"  now  before  the  Houfe  of  Commons,  and  the 
"  Lords  refolve  to  do  Juftice  in  that  Matter. 

Die  Salhati  zi°  Junii,  1701. 

The  Houfe  being  mov'd  to  confider  what  is  fit 
to  be  done  in  relation  to  the  Charge  of  the  Houfe 
of  Commons  .againft  yolm  Lord  Haver/ham,  and 
after  due  Confideration  thereof,  and  the  Lord  Ha- 
•verffMm  defiring  to  be  profecuted,  it  was  proposed 
as  follows : 

That  the  Anfwer  of  John  Lord  Haverfimm  to 
the  Charge  fent  up  againft  him  by  the  Houfe  of 
Commons,  having  been  fent  down  to  that  Houfe, 
it  is  refolv'd  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  aflembled,  That  unlefs  the  faid 
Charge  fhall  be  profecuted  againft  the  faid  Lord 
Haveyjbam  with  Efteft  by  the  Commons,  before 
the  End  of  this  Seflion  of  Parliament,  the  Lords 
will  declare  and  adjudge  him  wholly  Innocent  of 
the  faid  Charge. 

Then  this  Queftion  was  put,  Whether  this  Re- 
folution  fhall  be  agreed  to  ? 

It  was  refolv'd  in  the  Affirmative. 

It  is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled,  That  Sir  David 
Mitcbeli,  Sir  Edmund  Hani/on,  George  Dorrington, 
Efq;  Jofeph  Burchet,  Efq;  Capt.  George  Bynns,  Brooke 
Bridges,  Elqj    George  Cornvjal,  Efq;  Capt.  ■ 


Griffith, Holmes,  Edmund  HdymaHi  and 

Traverfe,  Efq;  his  Majefty's  Surveyor-General, 
do,  and  they  are  hereby  requir'd  to  attend  this 
Houfe  on  Monday  next,  at  Ten  of  the  Clock  in  the 
Forenoon,  as  VVitnefles  on  the  behalf  of  Edward 
Earl  of  Orford. 

A  Complaint  being  this  Day  mide  of  certain 
printed  Votes  of  the  Houfe  of  Commons  dated 
the  20th  Inftant,  wherein  there  are  feveral  Thin<is 
highly  refiefting  on  the  Houfe  of  Peers  ;  It  is  Or- 
der'd by  the  Lords  Spiritual  and  Temporal  in 
Parliament  aflembled.  That  the  Confideration 
thereof  fliall  be  adjourn'd  to  Monday  next,  and  all 
the  Lords  fummon'd  to  attend  with  Special  No- 
tice of  this  Order. 

Die  Luna  23°  J  unit,  tjot. 

The  Earl  of  Stamford  acquainted  the  Houfe 
from  the  Lords  Committees  appointed  to  dnw, 
or  extraft  out  of  the  Books,  what  is  to  be  prin- 
ted in  relation  to  the  Lords  Impeach'd,  and  the 
Proceedings  thereupon,  what  was  tranfcrib'd  in 
order  thereunto ;  and,  that  there  was  more  to  be 
extrafted,  which  as  yet  was  not  tranfcrib'd  : 
Whereupon  it  was  order'd  by  the  Lords  Spiritual 
and  Temporal  in  Parliament  aflembled.  That  any 
Three  of  the  Lords  of  the  faid  Committee  do 
meet  when  they  pleafe,  after  the  Houfe  is  up, 
and  give  Order  to  the  Clerk  for  what  fhall  be 
further  tranfcrib'd  out  of  the  Journals,  in  order  to 
the  Printing  thereof. 

The  Houfe  refumed  the  adjourn'd  Debate  up- 
on the  printed  Votes  of  the  Houfe  of  Commons 
of  the  Tw  entieth  Inftant.  After  Debate,  it  was 
propos'd  to  declare.  That  the  Refolutions  of  the 
Houfe  of  Commons,  in  their  Votes  of  the  Twen- 
tieth Inftant,  contain  moft  unjuft  Refieftions  on 
the  Honour  and  Juftice  of  the  Houfe  of  Peers, 
and  are  contriv'd  to  cover  their  affefted  and  un- 
reafonable  Delays  in  profecuting  the  Impeach'd 
Lords. 

The  Queftion  was  put.  Whether  this  ffialj  be 
the  Refolution  of  the  Houfe  .'' 

It  was  refolv'd  in  the  Affirmative. 

I.  It  is  refolv'd  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  aflembled.  That  the  Re- 
folutions of  the  Houfe  of  Commons,  in  their 
Votes  of  the  Twentieth  Inftant,  contain  moft 
unjuft  Reflections  on  the  Honour  and  Juftice  of 
the  Houfe  ot  Peers,  and  are  contriv'd  to  cover 
their  aftefted  and  unreafonable  Delays  in  profe- 
cuting the  Impeach'd  Lords. 

It  being  alfo  propos'd  to  declare,  That  the  faid 
Refolutions  do  manifcftly  tend  to  the  Deftruftion 
of  the  Judicature  of  the  Lords,  to  the  rendering 
Trials  on  Impeachments  impradicable  for  the  fu- 
ture, and  to  the  fubverting  the  Conftitution  of 
the  Englifh  Government. 

The  Queftion  was  put,  Whether  this  fliall  be 
the  Refolution  of  the  Houfe  ? 

It  was  refolv'd  in  the  Affirmative. 

II.  It  is  refolv'd  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  aflembled.  That  the  faid 
Refolutions  do  manifeftly  tend  to  theDeftrudion 
of  the  Judicature  of  the  Lords,  to  the  rendering 
Trials  on  Impeachments  impradicable  for  the 
future,  and  to  the  fubverting  the  Conftitution  of 
the  Englifl}  Government. 

It  beiny  alfo  propos'd  to  declare.  That  what- 
ever ill  Confequences  may  arife  from  the  fo  long 

defer- 
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defen-ln"  the  Supplies  for  this  Year's  Service,are 
to  be  accributed  to  the  fatal  Council  of  putting 
off  the  Meeting  of  a  Parliament  fo  long,  and  to 
the  unnecdTary  Delays  of  the   Houic   ot  Lom- 


After  Debate,  the  Queflion  v/as  put,  Whether 
the  laft  Words  ftiall  Hand  pare   of  the  Refolu- 

Ir  Nvas  relolv  d  in  the  Affirmative. 

Then  the  whole  Refolution  ^vas  read,  and  the 
Queftion  was  put,  Whether  thefe  Words  ftiall  be 
the  Refolution  of  the  Houfe  ? 

It  was  refolv'd  in  the  Affirmative. 

III.  It  is  refolv'd  by  the  Lords  Spiritual  and 
Temooral  in  Parliament  alfembled.  That  what- 
ever ill  Confequences  may  arife  from  the  fo  long 
deterring  the  Supplies  for  this  Year's  Service,  are 
to  be  attributed  to  the  fatal  Council  of  putting 
off  the  Meeting  of  a  Parliament  fo  long,  and  to 
the  unnecetfary  Delays  of  the  Houfe  ot  Com- 
mons. ,    o   •  •       ,       J  -r 

It  is  order'J  by  the  Lords  Spiritual  and  iem- 
poral  in  Parliament  aifcmbled.  That  the  feveral 
Refolutions  made  this  Day  be  printed,  with  what 
was  formerly  order'd  to  be  printed  out  of  the 
Journals  relating  to  the    Lords   that  were  Im- 

^^  Then  the  Houfe  w^as  adjourn'd  during  Plea- 

fure  to  Robe. 

Then  the  Houfe  was  refumed. 

The  Floufe  was  call'd  over  by  the  Clerk,  and 
the  Names  of  the  Lords  prefent  fet  down  by  the 

Heralds.  rr^  n    ■  n 

Then  the  Houfe  was  adjourn  d  to  li  efimmfiey- 
Hall,  and  the  Lords  went  in  the  fame  Order  as 
they' did  to  the  Lord  Sor.vners's  Trial  ;  and  being 
come  to  the  Hall,  and  feated,    the  Houfe  was 

refumed.  ,     t   j        .    u  'j 

Le..ve  was  given  to  the  ludges  to  be  cover  d 
Proclamation  b^ng  made  for  Silence,  the  fol- 
lowing Proclamation  was  made  for  Profecution, 

'"'  Wherem  a  Charge  of  High  Crimes  and  Mifde- 
meancrs  has  been  exhibited  by  the  Houfe  of 
Commons,  in  the  Name  of  T'hemfelves  and  all 
the  Commons  of  England,  agaiii/i  Edward 
£d?-/f'/"Orford;  all  Perfons  concern  d  are  to 
take  Notice,  that  he  now  jiands  upon  his  Trial, 
and  that  they  may  noiv  comejurtb,  in  order  to 
make  good  the  f aid  Charge. 

Then  the  Articles  of  Impeachment  againll:£^- 
•wa-td  Earl  of  Ojord  were  re  id,  and  alfo  his  Lord- 
fliip's  Anfwer  to  the  faid  Articles. 

Then  the  fime  Proclamation  as  before  was 
made  for  Profecution ;  and  the  LordT<.eeper  de- 
clar'd.  That  the  Court  is  now  ready  to  proceed 
upon  'the  Trial  of  Edward  Earl  of  Orfird,  and 
therefore   their  Lordfltips  are    to   give   Atten- 

The  Earl  of  Orfjrd  faid,  His  Counfel  were 
ready  "to  be  heard,  if  the  Houfe  pleas'd. 

Th'cn  the  Houfe  was  mov'd,  and  did  adjourn 
to  the  Houfe  above,  and  returned  in  the  fame 
manner  as  they  went  down.  ,       ,    ,, 

Then  the  Houfe  was  refumed,  and  order  d, 
That  the  fime  M-thod  be  obferv'd,  in  giving 
Tud-menc  in  the  Hall,  as  was  at  the  Lord  Som- 
imrh  Trial,  and  ths  like  a^eliioii  put  m  the 
Hall. 


The  Houfe  being  calfd  over,  and  the  Name 
of  every  Lord  prefent  writ  down  lor  tiie  Lord- 
Keeper. 

The  Houfe  was  again  adjourn'd  to  TVtfljnhifer'  ■ 
Hall,  where  the  Houfe  was  refumed,  and  Procla- 
mation made  for  Silence. 

Then  the  Lord-Keeper  put  this  Queflion, 

That  Edward  Earl  of  Orford  be  Acquitted  of 
the  Articles  of  Impeachment  exhibited  againft 
him  by  the  Houfe  of  Commons,  and  all  Things 
therein  contain'd;  and,  that  the  faid  Impeach- 
ment be  difmifs'd. 

The  Lord-Keeper  ask'd  every  Lord  prefent. 
Whether  Content^  or  Not  Content,  beginning  at  the 
lowed  Baron. 

Lord  Haverfliam  Content 

Lord  Herbert 

Lord  Offuljlon 

Lord  Curnwallis 

Lord  Berkeley 

Lord  Rockingham 

Lord  Lucas 

Lord  Colepeper 

Lord  Molmn 

Lord-  Lovelace 

Lord   North 

Lord  Wharton 

Lord  Eure 

Lord  Fitzwalter 

Lord  Bergavenny 

Lord  Bifliop  of  Chichefter 

Lord  Bifhop  of  Peterborough 

Lord  Bifhop  of  Lincoln 

Lord  Bifhop  of  Norwich 

Lord  Bifhop  of  Coventry  and  LUthfeli 
Lord  Bifhop  of  Ely 
Lord  Bifhop  of  Sarim 

Lord  Vifcount  Say  andSeak 

Earl  of  Rochford 

Earl  of  Scarborough 

Earl  of  Montague 

Earl  of  Portland 

Earl  of  Berkeley 

Earl  of  Radnor 

Ear!  of  Macclesjidd 

Earl  of  Shaftsbury 

Earl  of  Burlington 

Earl  of  EJfex 

Earl  of  Kingfion 

Earl  of  Stamford 

Earl  Rivers 

Earl  of  Huntingdon 

Earl  Marfhal 

Duke  of  Newcaflle 

Duke  of  Schonberg 

Duke  of  Bolton 

Lord  Steward 

Lord  Arch-Bifhop  of  Canterbury  Content, 

After  which  the  Lord-Keeper  declar'd,  That 
the  Votes  were  Unanimous  in  the  Affirmative. 

Then  the  Lord-Keeper  declar'd.  That  Edward 
Earl  of  Orford  was  Acquitted  of  the  Articles  of 
Impeachment  againft  him,  exhibited  by  the  Houfe 
of  Commons,  and  all  Things  therein  contain  d  ; 
and,  that  the  faid  Impeachment  be  difmifi'd. 

And  his  Lordftiip  alfo  declar'd  to  the  Earl  of 
Orford,  That  he  was  Acquitted. 

Jher\ 


Lord  Sommers  a?id  Lord  Halifaic. 


1701. 

Then  the  Houfe  adjourn'd  to  the  Houfe  above, 
and  being  refumed,  It  isConfider'd,  Order'd,  and 
Adjud'^'d,  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  afferabled,  That  Ed'^avd  Earl  of 
Oyford  Pnall  be,  and  is  hereby  Acquitted  of  the 
Articles  of  Impeachment  againfl:  him,  exhibited 
by  the  Houfe  of  Commons,  and  all  Things  there- 
in contain'd  ;  and,  that  the  faid  Impeachment  be 
difmifsd. 

Die  Martis  1:^°  Jimii,  1 70 1." 

It  Is  order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  afienibled,  That  all  the  Ar- 
ticles of  Impeachments,  and  Anfvvers  to  them  ; 
the  Lord  Havcjloam's  Charge  and  Anfwer  ;  the 
L(Td  Sommers,  and  the  Earl  of  Orfoyd's  Trial,  and 
ai;  other  Things  relating  thereunto,  and  the  Re- 
folucions  oi  Mjiday  laft,  be  tranfcrib'd  and  prin- 
ted; and,  thit  the  Duke  of  Bolton,  the  Earl  of 
Stamford,  the  Lord  I F/jarton,  theLord  Nurth^  Lord 
Haverjfmm,  and  Lord  .S'ootwot,  or  any  Three  of 
them,  do  infpeft  the  Journals,  and  take  care  that 
what  is  or  fhall  be  tranfcrib'd,  in  order  tor  print- 
ing, be  perfeft  ;  and  give  Order  to  the  Clerk  for 
printing  thereof. 

Then  the  Houfe  taking  into  Confideration, 
that  there  were  feveral  Lords  charg'd  and  im- 
peach'd  by  the  Commons,  and  no  Profecution  a- 
oainft  them,  Order'd  as  follows,  viz.. 

The  Houfe  of  Commons  not  having  profecu- 
ted  their  Charge,  which  they  brought  up  againfl 
John  Lord  HaverPmm,  for  Words  ipoken  by  him 
at  a  Free  Conference  the  Thirteenth  Inflant  j  Ic 
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is  this  Day  Order'd,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  aflembled.  That  the  faid 
Ch^xrge  agiiin^i  JohiLoiA  Have-,Jlmm  fhall  be,  and 
is  hereby  difmifsd. 

The  Earl  of  Portland  being  Impeach'd  by  the 
Houfe  of  Commons  of  High  Crimes  and  Mifde- 
meanors,  the  Firft  Day  oi  April  laft  ;  It  is  Or- 
der'd by  the  Lords  Spiritual  and  Temporal  in 
Parliament  alfembled.  That  the  Impeachment 
againft  William  Earl  of  Portland  fhall  be,  and  is 
hereby  difmifs'd,  there  being  no  Articles  exhibi- 
ted againft  him. 

The  Houfe  of  Commons  having  Impeach'd 
Charles  Lord  Halifax  of  High  Crimes  and  Mifde- 
meanors,  on  the  Fifteenth  Day  of  ^o;-// laft,  and 
on  the  Fourteenth  Day  of  this  Inftant  June  exhi- 
biced  Articles  againft  him;  to  which  he  havino' 
anfwer'd,  and  no  further  Profecution  thereupon. 
It  is  Order'd  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aflembled.  That  the  faid  Im- 
peachment, and  the  Articles  exhibited  againft 
him,  fhall  be,  and  they  are  hereby  difmifs'd. 

The  Houfe  of  Commons  having  Impeach'd 
I'homas  Duke  of  Leeds  of  High  Crimes  and  Mifde- 
meanors,  on  the  Seven  and  twentieth  of  April, 
One  thoufand  Six  hundred  Ninety-five,  and  on 
the  Nine  and  twentieth  of  the  faid  April  exhibi- 
ted Articles  againft  him,  to  which  he  anfwer'd; 
but  the  Commons  not  profecuting,  It  is  Order'd 
by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment aflembled,  That  the  faid  Impeachment,  and 
the  Articles  exhibited  againft  him,  fhall  be,  and 
they  are  hereby  difmifs'd. 
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CLXVIII. 

T/;/ Trial  ^/PATRICK  HURLY,  of  Moughnajn 
the  Comtj  of  Clare,  Gent,  at  the  King's  Bench  in  Ireland, 
upon  Iltpo  Qfeveral)  Indidments,  the  one  for  Perjury, 
and  the  other  for  Confpiring  voith  Daniel  Hicky,  &c, 
to  Cheat  the  Vopifh  Inhabitants  of  the  County  of  Clare,  &c.^ 
May  31,  1 701.    Vafche  13  Will.  III. 


HE  Prifoner  being  brought  from 
the  Marfialfea  to  the  Bar,  and  a 
Full  Jury  appearing,  the  Clerk  of 
the  Croivn  bid  him  look  to  his  Chal- 
lengers ;  and  after  fome  Challen- 
edby  him,  the  Jury  Sworn  were. 


Edmund  Perry, 

Jamei  Mac  Donne! ^ 

John  Brady, 

Dennis  Mac  Mahone, 

Richard  Hen, 

"thomas  Brown,  1 


'John  Drew, 
Hugh  Brady, 
Edzvard  Mealing, 
Auflin  Bennis^ 
yofeph  Cecil, 
Patrick  Conne!, 


Clerk  of  the  Crown.  Gentlemen  of  the  Jury, 
you  are  to  underftand,  That  Patrick  Hurly  ftands 
Indicled  of  Perjury  ;  for  Swearing  before  Neptune 
Blood,  £)tfl«o/Kilfenora,  One  of  his  Mijeft/s  Jujlice 
6J  Peace  for  the  Comity  c/ Clare,  That  he  was  Robbed 
of  Three  Hundred  Piftoles  in  Gold,  and  feveral  o- 
ther  Things,  by  four  Perfns  altogether  Unknown  to 
him,  but  whom  by  the  Tone  of  their  Voice  he  believed 
to  he  Irifhmen  and  Papifts  ;  whereas  in  Truth  and 
Facl  he  well  knew  them  by  their  Names  and  Perfuns, 
being  ft  on  by  himfelf,  and  did  not  take  any  thing  at 
all  frum  him 

Mr.  Attorn.  General.  Clerk  of  the  Crown, 
You  have  another  Indictment  againft  the  Pri- 
foner at  the  Bar,  pray  charge  him  with  it. 

CI.  of  the  Crown.  Gentlemen  of  the  Jury,  you 
fhall  likewife  underftand,  that  the  fame  Patrick 
Hurly  /lands  here  IndiEled,  for  that  he  did  falfly  and 
deceitjuUy  Confpire  with  one  Daniel  Hicky  and  fe- 
veral other  MalefaBors,  Vnpiflly  to  oppref  the  Popifk 
Inhabitants  of  the  Cvunty  of  Clare,  and  Cheat  them 
oj  a  great  Sum  oj  Money,  by  Colour  oj  the  Rapparee 

Ad. 

Mr.  Attorn.  Gen.  May  it  pleafe  your  Lord- 
ihips,  and  you  Gentlemen  of  the  Jury,  the  Pri- 
foner at  the  Ear,  Patrick  Hurly,  is  here  Indifted 
for  Perjury,  and  the  Perjury  is  this,  That  the 
Sixth  of  M.irch  1699  he  came  before  Dean  Nep- 
tune Blood,  one  of  his  Majefty's  Juftices  of  the 
Peace  for  the  County  of  Clare ;  and  made  Oath 


before  him  puffuant  to  the  Jate  Statute  fof 
fuppreffing  Tories,  Robbers  and  Rapparees,  thac 
being  at  his  Father's  Houfe  in  the  aforefaid 
County  of  Clare,  feveral  Perfons  with  their  Faces 
Masked,  came  unto  the  faid  Houfe  in  the  Night 
time,  and  forced  into  his  Chamber,  madeafhot 
at  him,  and  tied  him  and  another  Man  with 
Cords  faft  to  a  Bedftead  ;  that  by  the  Tone  o£ 
their  Speech  they  feemed  to  be  Lifh-men,  and 
that  he  believed  them  to  be  Papifis,  that  he 
knew  not  one  of  them  either  by  their  Names  qi 
Perfons  ;  that  immediately  they  broke  open  feve- 
ral Trunks,  and  took  out  of  one  ot  them  a  Bag, 
wherein  were  374  Guineas,  and  345  Piftoles  i 
a  Gold  Crofs  fet  with  Diamonds,  and  feveral  o- 
ther  Diamonds  to  a  great  Value;  and  3  great 
Number  of  Holland  Sheets  and  Holland  Shirts. 
aU  to  the  Value  of  about  1300  Pounds;  all  which 
he  fwore  they  took  away  from  him  ;  and  this 
he  fwore,  in  order  that  he  might  (according  to 
the  late  Act  called  the  Rapparee  Ail)  make  the 
Country  re-imburfe  this  1300  Pound  to  him. 
Gentlemen,  This  was  all  Falfe,  and  nothing  at 
all  in  it  but  a  Mock-Robbery,  afted  by  Perfons 
employed  and  fet  on  by  himfelf,  whom  he  very 
well  knew,  and  who  took  nothing  at  all  from 
him,  but  it  was  only  defigned  to  Cheat  the 
Country  ;  and  in  truth  he  was  not  Robbed  at 
all,  not  of  the  Value  of  a  Farthing.  The  Se- 
cond Indictment  is  for  a  Cheat,  in  Confpiring 
with  the  Malefaftors  to  wrong  the  faid  Country, 
and  Deceitfully  and  Unjuftly  to  raife  Money 
upon  the  Country,  under  Colour  of  the  Aft  of 
Parliament. 

Mr.  Soli.  Gen.  May  it  pieafe  your  Lordfhip, 
and  you  Gentlemen  of  the  Jury,  Mr.  Attorney 
General  has  given  you  an  Account  of  the  Indict- 
ments :  The  Second  is  the  Confequence  of  the 
Firft.  If  Mr.  Hurly  was  really  and  truly  Rob- 
bed, then  he  did  not  defign  to  cheat  the  Country  : 
But  if  he  was  not  really  and  truly  Robbed,  bur 
that  his  Examinations  be  all  Falfe,  then  he  was 
not  only  Perjured,  but  did  likewife  Confpire  to 
Cheat  the  Country,     We  will   begin  with  our 

Evi- 
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'Evidence  of  the  Perjury,  and  the  Force  of  our 
Evider.ce  is  this.  Mr.  Hurly  pretends  to  be 
Robbed  ot  about  Thirteen  Hundred  Pounds,  in 
M.uch  16^9:  We  will  lliewyou,  that  Mr.  Hurly^ 
inflead  of  being  a  Man  of  fo  much  Cafh  at  that 
time,  was  the  contrary  to  an  extream  Degree  ; 
That  to  prevent  Arrefts,  he  had  feveral  Proteft- 
ions,  and  he  told  a  Gentleman  there  could  not 
be  a  readier  W  ay  to  get  Money,  than  by  the 
Act  of  Parliament,  if  he  could  fix  a  Robbery 
on  the  Country,  he  could  Tax  what  Sum  he 
pleafed.  We  fhall  fliew  you  with  whom  he 
concerted  this  pretended  Pvobbery,  and  by  whom 
'twas  acted,  and  that  Mr.  Hiirly  himfelt  contri- 
ved the  ^\  hole  Matter,  and  the  feveral  Goods 
that  he  pretended  to  lofe,  he  had  back  again, 
and  they  were  fent  another  Way  afterwards  by 
Mr.  Hurl)-,  and  that  the  Gold  he  pretended  to 
lofe,  was  but  Counters.  We  will  trace  you  the 
whole  Drift  and  Contrivance  of  the  Matter. 
My  Lord,  we  fhall  firfl:  produce  the  Informa- 
tion of  Mr.  Hurly  Sworn  before  Dean  EUod- 

Dean  Ntptmie  Blood  Sworn. 

Court  Look  on  that  Paper,  was  that  Exami- 
nation fworn  betor   you,  Sir? 

D.  i^h'od.  Pleafe  your  Lordfliip  to  give  me 
leave  to  read  it. 

Curt  Do  fo.  Sir,  take  your  own  time— — — 
You   have  read  that  Paper  ? 

D.  B.'oud.   Yes. 

Conn.  Was  that  Examination  taken  before 
you  Ut">on  Oath  .'' 

D.  bloud    Yes,  my  Lord. 

Court.  V\  ho  was  the  Perfon  that  Swore  it  ? 

D.  Blood.    Patrick  Hurly. 

Court.    Is  that  the  Man  that  Hands  there  ? 

D.  Blood.   Yes  that  is  he. 

Clerk  Reads  the  Exa7nlnation. 

Com.  Clare.  The  Information  of  Patrick  Hialy  of 
Moiighna,  in  the  faid  County,  Gent  taken 
before  Neptune  Blood,  Dean  of  Killjcnora, 
one  of  his  Majefly's  Juftices  of  the  Peace 
for  the  faid  County. 

*  The  faid  Informant  being  duly  Sworn  on 
the    Holy  Evangelifls,  and    Examined,    faith. 
That   on   Sunday  the  Third   of  March,    One 
Thoufand    Six   Hundred  and  Ninety    Nine, 
about  Eleven   of  the  Clock  at  Night,  being 
then  at  his  Father's  Houfe  at  Moughna  afore- 
faid,   and  in  his  Chamber  i  he  faw  three  Men 
Armed  burft   in   an    Out- Door    of  the  faid 
Houfe    which   opened  into  a  Garden,    threw 
down   Mr.   Ronaue,    who    was   near  the  laid 
Door  ;    in   a  rude  manner,  with  Swords  and     ' 
Piftols  in  their  Hands,  entered  into  the  faid     ' 
Chamber,  dragging  the  faid  Mr.  Ronane  with     ' 
them  ;    Inflantly  there  appeared  a  Fourth  Per-     ' 
fon   Armed,    and   with  their  Faces  Masked;     ' 
and  making  a  Shot  at  the  Informant,  they  im-     ' 
mediately  tied  him  and  the  faid  Mr.  Ronane     ' 
with  Cords  faft  to  a  Bedflead  .;    calling  the  In-     * 
formant   Rogue,    Rafcal,    Son   of  a    Whore,     ' 
Treacherous  Villian  to  his  Country,  and  ma-     ' 
ny  nbfurd  Words  to  that  efteft.    The  faid  In-     ' 
formant  further  faith,  that  the  faid  Perfons,  by     ' 
the  lone  of  their  Speech,  feemed  to  be  LiJ}}-    * 
Vol-   V. 


men,  and  believes  them  to  be  Papifis,  bur. 
knows  not  any  one  of  them,  by  their  Names 
or  Perfons  :  That  immediately  they  broke  o- 
pen  Three  large  Trunks,  and  took  out  of  one 
of  the  faid  Trunks  a  B;ig,  wherein  w  ere  Three 
Hundred  Seventy  and  Four  Guineas,  and  Three 
Hundred  Forty  and  Five  Piflohs,  amounting  in 
all  to  the  Sum  of  Eight  Flundred,  Forty  and 
Eight  Pounds,  Nine  Shillings  fieri,  or  there- 
abouts ;  together  with  a  Gold  Crofs  fet  with 
Diamonds  ;  and  feveral  other  Diamonds  to  the 
Value  of  Two  Hundred  Twenty  and  Five 
Pounds  ftcrl.  And  alfo  the  Number  of  Twen- 
ty Four  large  HulLind  Sheets,  each  of  them 
concauiing  Ten  Yards  or  thereabouts;  Pries 
Seventy  and  Two  Pounds  fter.  and  Thirty 
Five  HMand  Shirts,  amounting  to  the  Value 
of  One  Hundred  Fifty  and  Seven  Pounds, 
Ten  Shillings  Iferl  The  faid  Informant  further 
fiith.  He  heard  a  great  Buflle  and  Noife,  and, 
Shots  made  in  the  other  Parts  of  the  faid 
Houfe  at  the  fame  time,  which  lie  under- 
ftands  was  done  by  others  of  the  faid  Rob- 
faith,  that  the  faid  Rob- 
the  aforefaid  Gold,  Dia- 
Shirts,  and  left  the  faid 
Ronane  tied  as  aforefaid  : 


bers.  And  further 
bers  took  away  all 
monds.  Sheets  and 
Informant   and  Mr. 


^  and  locked  the  faid  Door  en  the  outlide.     He 
further  faith,    that   he  never   got  any  of  the 
'  faid   Gold  or  Goods  fince  the  faid  Robbery  : 
^   And  further  faith,   that  when  he  perceived  the 
^  faid  Robbers  were  gone  away,  he  this  Infor- 
mant fent  fome  of  his  Servants  out  through  a 
'  Window  about  Four  of  the  Clock  next  Morn- 
^  ing,   to   make  a  Hue    and  Cry,   and  to  raile 
I  the    Country,   to  purfue    after  the    Robbers. 
The  faid  Informant   being  asked  whether  the 
faid  Robbery  was  committed  by  any  Contri- 

*  vance  of  his  own  or  any  Friend  of  his,   with 

*  Expedation  to  get  Money  raifodon  the  Cotin- 

*  try,   or  for  any  other  Self-end  ^  Declares  that 
it  was  not,  nor  docs  know  of  any  fuch  Contri- 

*  vance  or  Defign,  by  any  Perfon  whatfoever, 
'  either  diredly  or  indireftly  The  faid  Infor- 
'  mant  further  faith,  that  Two  of  thefiid  Rob- 
'  bers  which  came  into  his  Chamber  had  Red 

Clothes,  and  underfiands  that  they  were  in  and 
'  about  the  faid  Houfe  the  Number  of  Seven 
'  more  of  the  faid  Robbers,  belides  the  afore- 
'  faid  Four  that  entered  into  the  faid  Chamber. 
'  He  further  faith,  that  he  cannot  give  any  De- 
^  fcription  of  any  of  the  i'aid  Perfons,  more 
^  than  is  herein  fet  forth.     And  being  Examined 

■  whether  any  of  his  Servants  or  Family  were 
'  from  home  abroad  at  the  fame  time,  when  the 
'  faid  Robbery  was  committed,  he  faid  that  he 
^  fent  one  Calagban  Cany,  a  Servant  of  his,  that 

*  fame  Day,  to  Mr.  John  Rrfler,  at  Ra>b,rpa  in 
the  County  of  GaUivay  for  a  Suit  of  M.  un  i 
Clothes,  which  the  laid  Mr  Furfter  broug 
from  Dublin  for  the  faid  Informant ;  and  the 
faid  Calaghan  returned  the  nex"  D  y,  being 
Muiiday  K\\e  Fourth  of  March  Itufa  t,   with  a 

■  Letter  from  the  faid  Mr.  Fr./ier,  and  that  the 
faid  Informer's  Wife  and  her  Brother  Mr.  Ed- 
mund J'irrey,  and  Mr.  Uiick  Buuric,  who  is  Mif 
ried  to  her  Sifter,  vere  the  <ame  Night  when 
the  faid  Robbery  v  as  committed  at  Capt, 
Chri/iophir  C-B,iens  Houfe  at  Imijlniman  'n  the 
fiid  County  ot  Clare.  The  fiid  Informant 
furthcrfaith,  that  Moughna.  aforefaid,  where  the 

D  d  d  d  faid 
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faid  Robbery  was  committed,  is  in  the  Barony 
of  Conumoroe  and  County  aforefaid.  He  fur- 
ther faith,  that  he  had  about  Four  Hundred 
Pounds  of  the  aforefaid  Gold  from  Alderman 
Walton  in  Dublin,  and  had  the  reft  fome- 
time  before  from  Mr.  Chriftopher  Fitz.  Symunds 
Merchant  in  Dublin.  The  laid  Informant  fur- 
ther faith,  that  he  knows  not  who  any  of  the 
aforefaid  feven  Perfons  were,  that  were  in  and 
about  the  faid  Houfe,  nor  yet  any  of  the  Four 
Perfons  as  aforefaid,  nor  from  whence  any  of 
them  came,  nor  whither  they  went,  and  fur- 
ther faith  not. 

Jurat  Coram  me 
6°  Marti i  i6^^. 

Nep.  Blood. 

Vera  Copia 

Gulielmi  TifdaL 


mination  was  forced  from  them.     It  is  here  ia 
Court. 

Calaghan  Carty  S'd:urn. 

Court.  Do  you  know  Patrick  Hurly  ? 

Cany.   Yes,  my  Lord. 

Court.  How  long  have  j'ou  been  acquainted 
with  him  ? 

Carty.  Since  he  came  into  this  Kingdom  from 
England. 

Court.  How  long  was  he  come  before  he  was 
profecuted. 

Court.   'Twas  about  two  Years. 

A'.  Cotincil.  Will  you  give  the  Court  and  the 
Jury  an  Account  what  you  know  concerning  this 
Robbery  ?  Tell  the  wliole  I'ruth,  and  nothing 
but  the  Truth. 

Carty.  My  Lord,  I  was  one  of  his  Servants. 
He  came  to  me  and  called  me  out  to  his  Stable, 
and  drew  out  a  Purfe  of  Gold  and  fliewed  it  me, 
and  told  me  he  was  to  pay  one  Mr.  Arthur  fome 
Money,  who  was  to  come  fuch  a  Day  toCom- 


pound  with  him  for  the  Money  5  and  if  he  did 

Court   Mr  Dean  Blood,  Is  this  the  very  Exa-    give  him  that  Money,   he  would  be  ruin  u  for 
■      .       ,  -      ^,    ,     _      _  -. 1  .„  /-^„,u     „,,„H  .    k.-,..  »!,„►  :c  T ,1,4  j„  ^^ru^  „^a  ..  „..u 


mination  that  Mr.  Hurly  gave  in  upon  his  Oath 
before  you  ? 

D.  Blood.  Yes,  Sir.  _ 

K.  Council.    Did  he  Swear  it  all  ? 

D.  Blood.  Yes  he  Swore  all  the  Contents  of 
this  Examination  to  be  true. 

Mr.  Soil.  Gen.  My  Lord,  and  you  Gentlemen 


o --— "    -■ y,     ..-     . 

ever  ;  but  that  if  I  would  do  as  the  reft  would, 
I  would  do  him  a  Kindnefs  :  And  fays,  thac 
•when  Mr.  Arthur  fliould  hear  the  Money  was 
Robbed,  he  would  Compoui.d  with  imn  :  And 
he  told  me  where  the  Money  was  to  be,  and 
the  Trunk  he  would  puc  it  into. 

Court.    Did  you  according  to  his  Defire  take 


iVir.  0(;«.  VJf«.     i-yi.y    i^wiu,    •^^•^    ;--    -  -  —    -     J r. 

of  the  Jury,   the  Scope  of  the  Evidence  aganift     away  the  Gold  and  the  Linnen  ? 


the  Gentltman  at  the  Bar  is  thus,  we  will  fiiew 
you  the  great  NecelTity  he  was  under  and  the 
preifing  Occafions  he  had  for  Money  -,_  and  that 
being  in  great  ftreights,  he  was  contriving  how 
to  ftave  otf  his  Creditors  and  fave  his  Reputa- 
tion :  We  will  produce  the  Perfons  that  he 
had  Difcourfe  with  about  the  probable  Way  of 


Carty.    Yes,    my  L^rd 

Court.  Was  there  any  others  to  do  it  befides 
your  felf  ? 

Carty.  Yes,  Four  more,  Donagh  O-'rien,  An- 
drews, Daniel  HcLy,  Daniel  Carty,  and  "Ttigue  Carty. 

Court-    What  did  )ou  do  vith  the  Linnen  ? 

Cany.  It  was  Daniel  Hicky  took  it  out,  and  hp 
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eettine  Money  ;   and  fome  of  the  vtry  Perlons     faid  he  gave  it  all  back  again  to  his  Mafter. 


that  were  to  aft  in  order  to  it  ,  and  that  when 
Mr.  Ronane  was  in  the  Houfe,  thefe  Aftorsssere 
to  rufh  in,  and  to  tye  him  and  Mr.  Patrick 
Hurly  together  ;  and  then  to  look  in  fuch  a 
Trunk,  and  there  they  lliould  find  fomething 
like  Gold.  That  the  Aftors  did  lurk  in  and  out 
Hufe  by  Mr.  Hmly's  Appointment  ;  and  came 
into  the  Dwelling-houfe  as  was  contrived  be- 
tween them,  rufhing  in  with  the  faid  Mr.  Ro- 
mne,  who  went  out  into  the  Garden  alter  Sup- 
per, as  vvas  contrived  beforehand.  W  hen  Mr. 
Hurly  was  giving  in  his  Information,  Mr.  Blood 
asked  him,  what  Witnefles  he  had  befides  him- 
felf  ?  He  faid,  a  Servant  of  his,  one  Calagham 
Carty.  We  will  produce  that  fame  Calagham 
Carty,  who  will  give  a  full  Relation  of  the  Mat- 
ter. 

[  Calaghan  Carty  c.ilfd.  } 

Mr.  Bernard.  My  Lord,  one  Word  for  theTra- 
verfer.  My  Lord,  this  Calaghan  Carty  and  others, 
were  the  Perfons  taken  up  for  this  Robbery,  and 
aftually  in  Goal  for  it :  they  were  the  Perfons 
that  did  aftually  Rob  us.  My  Lord,  they  were 
put  into  Irons,  and  threatened  to  be  hang'd  un- 
lefs  they  would  Swear  it  was  a  Sham- Robbery, 
and  thereupon  were  difcharged  ;  and  alter  came 
to  this  Town,  and  went  before  my  Lord  Chief 
Juftice  Pyne,  and  they  Svvors   that  their  Exa- 


Ccurt.  Were  you  difguiled  ? 

Carty.  Yes,  we  had  fome  of  us  Blew  CoatSj 
and  fome  of  us  Red  Coats  and  Vizards. 

Court.    W  here  iiad  you  the  Coats  ? 

Carty.  Mr.  Hurly  s  Man  threw  them  into  the 
Barn  to  us. 

Court.  Had  you  any  Arms  ? 

Carty.    Yes,    my  Lord,  we  had  Swords. 

Court.  Who  gave  the  Arms  to  you  ? 

Carty.    Daniel  MacCaie,   Mr.  Hurly  %  Footman,' 

Ciurt.  Whofe  were  the  Swords  ? 

Carty.  I  was  told  they  were  brought  from 
Dublin  by  Mr.  Hurly. 

Court.  Was  there  any  Fire-Arms  ? 

Carty.  Yes,  there  was  Fire-Arms  left  on  a  Ta- 
ble by  the  Door,  and  charged  with  Powder. 

Court.   Had  you  any  Direftions  about  them  ? 

Carty.  Yes,  my  Lord,  they  were  laid  there  on 
purpofe  for  the  Men. 

Court.  Who  gave  thofe  Direftions  about  the 
Fire-Arms? 

Carty.  It  was  Daniel  Mac  Caie. 

Court.    Were  they  charg'd  ? 

Carty.    Yes,  with  Powder  only.'^ 

Court.  Was  any  of  'em  fired  ofi  then  ? 

Carty.  Yes,  tliere  was. 

Mr  Soil.  Gen.  My  Lord,  tho'they  were  fired  oft, 
there  was  no  Ball  in  them  :  It  was  not  to  do 
harm,    but  only    to   frighten  thofe  who  were 

cot  in  the  Street. 

CQUrt: 
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Court.  Did  you  take  the  Gold  in  the  Purfe,  or 
whate\er  it  was  ? 

Car.  My  Lord,  we  were  direfted  by  VLt  Hurly 
to  pour  it  on  the  I'able,  that  Mr  Rvnane  might 
fee  it. 

CaiYt.  How  long  had  Mr  Ronane  been  there  ? 
Car.    Two  Nights. 

Sir  J.  Mi-ad.  Was  there  any  particular  Time 
appointed  when  ycu  was  to  do  this  Fact  ? 

Car.  There  was,  my  Lord;  when  Mr  Romne 
(hould  come  cut  of  the  Back-door. 

Court.  Had  you  any  Direttions  in  particular 
what  to  do  with  the  Servants  ? 

Car.  Yes  ;  we  had  Direftions  to  tye  Mr HurJy 
and  Roruwe  together,  and  there  was  a  Bed  cord 
laid  in  the  Room  ready  for  the  Purpofe. 

Mr  Reardtr.  Who  gave  you  the  Dircdtions  to 
eye  them  ? 

Car.     Mr  Hiirly. 

Mr SuluGen.    Do  you  know  one  IValter  Neylar  ? 
Car.    Yes. 

Mr  Sdl  Gen    Where  was  he  ■* 
Car:    He  was  in  Goal  at  Emiis,  for  Mr  Hurh's 
Debt. 

Mr  SoU.  Gen.  You  were  Mr  Hiirlyh  Servant.  — 
Pray,  did  he  appear  publickly  about  that  Time  .^ 
or.  Was  he  on  his  Keeping  ? 
Cur,  He  was  on  his  Keeping. 

dun.    E.xplain  your  felt What  was  that 

Keeping  ? 

Car.  My  Lord,  he  was  on  his  Keeping,  for  fear 
of  being  taken  upon  Writs  and  Executions  :  He 
had   Servants    in   his  Houfe,  and   he   kept  one 
watching  conftantly,  for  fear  of  being  taken; 
Cmrt.    AtwhofeSuit: 
Car.  At  Mr  Arthurs  Suit. 
Mr  Att:r.  Gen.  My  Lord,  I  am  told  his  Houfe 
was  a  fort  of  a  Garriibn,  and  there  were  regu- 
lar Works  about  it. 

Court.  You  fay,  there  were  Scouts  abroad  and 
fome  Wall  \  pray  give  an  Account  what  Works 
there  were  about  the  Houfe. 

Car.  Yes  ;  there  was  a  Brick- Wall  about  one 
Side  of  the  Houfe. 

Court,  Do  you  imagine  it  was  to  prevent  his 
being  arreiled  that  he  built  that  Wall.? 
Car.  Yes,  it  was,  my  Lord. 
Mr  Recorder.    What  fort  of   Money  was  there 

V  hen  you  open'd  the  Bag  ?  ■ What  did  appear 

to  be  ? 

Car.  It  was  yellow  Pieces,  and  Mr  Hurly  gave 
his  Seal,  to  feal  the  Bag  up  again. 

Court.  Was  Mr  Rinane  thereat  that  Time? 
Car.  The  Seal  was  given  before,  my  Lord. 
Mr  SuS.  Gen.    He  fays,   It   was  not    he  that 

pour'd  the  Money  our. Did  you  judge  the 

Money  to  be  Gold  or  Counters  ? 
Car.  That,  my  Lord,  I  did  not  know. 
Mr  Sol/.  Gen.  My  Lord,  Mr  Hurly  pretends  that 
this  Man  gave  an  Examination  contrary  to  this. 
Now  we  will  fhevv  you,  That  that  was  done  by 
another  Perfon,  employ'd  by  Mx  Hurly  to  perfo- 
liate this  Man.     But,   before  that,   pleafe  to  ask 
him  as   to    the  Linnen  that  was  carried  away, 
what  became  of  it,  and  who  difpos'd  of  it. 
Court.  You  fay,  there  was  Linnen  taken  away, 

-^ What  Linnen  ? 

Car.  There  was  Holland  Sheets,  and  they  were 
put  into  a  Cheft  in  the  Barn ;  and  we  brought 
them  in  again. 


Court.  Who  brought  them  in  i* 

Car.-  Daniel  H:cky  and  I  my  felf.  "     '  I 

Court.  Who  did  you  deliver  them  to  *  '  • 

G«^  To  Mr  Hurly  s  Wife. 

Court.  Was  he  privy  to  ic  .^  "    ' 

Car.  Yes,  he  was. 

Cmrt.  Did  you  ever  make  Mr //k//j  acquainted 
that  you  had  reffor'd  the  Linnen  ? 
.  Car.  Yes,  my  Lord. 
Mr  Recorder.    Pray,    was  there  any  Jewels  or 
Diamonds  taken  away  J* 

_  Cur.    My  Lord,  he  faid  there  was  feme  in  a 
bttle  Bag,  fome  Jewels  and  Diamonds ;  and  he 
bid  us  not  to  open  it,  and  we  did  nor. 
.  Court,  Was  that  Bag  in  the  fame  Drawer  with 
the  other  Money  ? 

Car.  Yes,  my  Lord,  it  was. 
Sir  j'.  Mead.  Pray,  my  Lord,  I  defire  to  know 
whether  he  was  ever  tampered  with  by  any  body, 
and  who  it  was. 

Cmrt.  Was  you  ever  tamper'd  with,  to  take  cflF 
your  Evidence  ? 

Car.  Yes,  my  Lord,  I  was by  Daniel Cartf, 

and  I  reius'd  it. 

Court .    Was  you  by  Mr  Hurly  ?  ■  - 

Car.  No,  — but  he  fent  his  Brother 

to  me. 

Mr Furjler.  Pray,  my  Lord,  let  us  fee  that 
Examination  :  He,  after  that  Examination,  gave 
Evidence  contrary  to  what  he  has  now  given. 

Court.  Do  you  admit  that  there  was  an  Exa- 
mination ? 

Mr  Soil.  Gen.   That  there  was  an  Examination 

fworn  before  my  Lord  Chief-Juftice  But 

that  this  was  not  the  Man      ■ 

Mr  Recorder.    Was  you  fworn  before  my  Lord 
Chief  Juftice  Pyue  ? 
Car.  Never  in  my  Life. 
C(/«/f.  Look  on  ir ;  Is  that  your  Hand  .^         '■ 
Car.  It's  none  of  my  Hand 
Mr  Recorder.  Pray  look  upon  it.  ^ 

Car.  It's  none  of  my  Hand.  '■' 

Mr  Furfter.     (produces  another  Paper)    Pray 

look  on  that  Paper,  and  fee  if  that  be  your  Hand 
or  not, 

Car.  I  don't  know  whether  it  be  or  no  ;  I  be- 
lieve it  may. 

Mr  Soil.  Gen.  Pray  mind  which  he  owns  to  be 
his  Hand,  and  which  not. 

Recorder.    We  ha\e  ro  deal  with  a  nimble  Per- 
fon. 

Court.  What  will  you  have  next  ? 
Mr  Bernard.  The  next  Thing  is,  What  Time 
of  the  Day  or  Night  the  Robbery  was  commit- 
ted 

Car.   My  Lord,  it  was  about  Ten  a-Clock  at 
Night,  before  the  People  went  to  Bed. 
Court.    What  Month  > 
Car.    The  Month  of  A/arc/:?. 
Court.  What  Day  of  the  Month  ^ 
Car.  As  I  underftand,  the  Third  o{  March. 
Court.  What  Day  of  the  Week  ? 
Car.    Sunday. 
Mr  Bernard.   Where  was  you  on  Monday  Mor- 

nin<T  )> 


Vo  L.   V. 


Car.    I  was  at  Corrofin. 

Mr  Bernard.  How  far  is  that  from  Mr  Hurly  %l 
Car.  It  is  Five  Miles. 
Court.   How  long  did  you  ftay  at  Corrofin? 
Car.     I  ftay'd  there    till  News  came   that  the 
Robbery  was  committed  ;  I  flay'd  till  Night. 

Ddd  a  .   MxBer- 
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Mr  Bernard.  Pray,  was  Mr  Romnt  privy  at  all 
to  this  Robbery  ? 

Q)-.  I  don  t  know  ;  I  believe  he  may,  tor  1 
luiow  no  other  Bufinefs  he  had  there,  nor  I  faw 
no  other  Bufinefs  he  did  there. 

Court.  Mr  Bernard,  he  fays  this,  —  As  Mr  Ro- 
•none  was  to  go  out  of  the  Back-door,  then  at  that 
very  Time  they  came  thro'  the  Garden. 

Car.  Yes,  my  Lord,  Mr  Hurly's  Man  came  to 
give  us  a  Call. 

Court.  He  fays,  Hurlyi  Man  did  give  them  JNo- 
tice  when  Mr  Ronane  did  go  abroad. 

Mr  Bernard.  Do  you  believe  that  Mr  Ronane 
went  abroad  ? 

Court.  He  fays,  it  was  ufual  for  Mr  Ronane  to 
go  abroad. 

Mr  Alt.  Gen.  My  Lord,  the  next  Witnefs  we 
(hall  produce  is  another  Servant,  that  was  in  the 
Houfe  with  Mr  Hurly  the  fame  Time. 

Margaret  Conneene. 

Mr SoS.  Gen.  This  Lady  goes  in  the  Family 
t)y  the  Name  of  Peggy  Rabbet ;  Margaret  is  Peggy, 
and  Conneene,  Rabbet. 

{An  Interpreter  /worn,   lecatife  fl>e  could  not  /peak 
Englifli,  7'henjhe  was /worn. ] 

Mr  Soli.  Gen.  Pray  ask  her  whether  fhe  knew 
Patrick  Hurly,  and  let  her  point  at  him. 

Con.    There  he  is. 

Mr  SoS.  Gen.  What  does  fhe  know  of  this  Rob- 
bery, this  pretended  Robbery  ? 

Ourt.  Pray  ask  her  how  long  fhe  lus  been  ac- 
quainted with  Mr  Hurly. 

Jnterpr.    This  Year  and  half. 

Court.  Was  ftie  a  Servant,  or  no  ? 

Interp.  Yes,  a  Servant  in  the  Houfe  for  a  Year 
and  half. 

Court.  Does  (he  know  of  any  Robbery,  or  pre- 
tended Robbery,  committed  on  Mr  Hurly  ? 

Interp.  She  knows  there  was  a  Robbery. 

Court.  Was  fhe  a  Servant  in  his  Houfe  at  that 
Time  > 

Interp.   Yes,  my  Lord,  (he  was. 

Court.  Let  her  tell  what  (he  knows  of  it  from 
the  Beginning  to  the  End. 

Mr  Record.  The  whole  Story,  the  whole  In- 
trigue. 

Interp.  She  fays,  one  Hicky,  and  Calaghan  Carty, 
Donogh  0-Brien  Andrews,  came  into  the  Houfe  at 
Night,  and  "Teigue  Carty  and  Daniel  Carty. 

Court.  Were  they  disfigur'd  ? 

Interp.  Yes,  (he  fays,  they  were. 

Court.  How  did  (he  know  them  ? 

Interp.  AsCalaghan  Carty  told  her. 

Court.  When  was  that  > 

Interp.  After  he  came  out  of  Goal. 

Court  Did  (he  know  any  of  them  when  their 
Difguifc  was  on  ? 

Interp.  No,  (he  did  not. 

Court.  Did  (he  know  of  any  Contrivance  of  a 
Robbery  ? 

Interp.  No,  (he  did  not. 

Court.  What  Time  of  the  Day  or  Night  was 
this  Robbery  committed  ? 

Interp-  She  fays,  my  Lord,  about  Ten  of  the 
Clock  at  Night. 

Court.  What  Month  ?  or,  What  Time  of  the 
Month  ? 

Interp.  She  does  not  know  ;  but  it  was  about 
Ten  of  the  Clock  at  Night»  as  (he  believes. 


Court.  Pray,  in  what  IManner  was  it  that  they 
came  into  the  Houfe  ? 

Interp.  She  fays,  my  Lord,  that  about  that 
Hour  of  the  Night  (he  came  in  before  Mr  Ro- 
nane went  out  at  the  Back-dcor ;  and,  That  thefe 
Five  Perfons  came  in  at  that  Time  iuto  the 
Houfe. 

Court.  What  Part  of  the  Houfe  was  (he  in 
then,  when  thefe  Five  Perfons  came  in  ? 

Interp.  She  was  in  the  Kitchen. 

Court.  Ask  her,  How  could  (he  fee  thefe  Per- 
fons, when  they  came  into  the  Houfe,  from  the 
Kitchen  ? 

Interp.  She  fays,  (he  could  not. 

Cowt.  How  foon  after  they  got  in  had  (he 
Notice  the  Robbers  were  got  into  the  Houfe  ? 

Ifiterp.  She  fays,  that  as  foon  as  they  came  in, 
one  Mac  Caie  cry'd  Murder,  and  faid,  his  Matter 
was  kill'd. 

Court.  Where  were  the  Robbers  then  ? 

Interp.  In  the  Parlour,  near  her  Mailer's  Cham- 
ber. 

Court.  What  Arms  had  they  that  Time  there  ? 

Interp.  She  fays,  that  they  had  Fire-Arms  and 
a  Sword  ;  and,  that  they  (hot  at  them. 

Court.  Which  of  them  had  Arras  ? 

Interp.   She  fays.  All  that  (he  faw  had  Arms. 

Court.  Was  there  any  Body  wounded  ?  or,  Was 
there  any  Oppofition  given  by  any  Servants,  that 
occafion'd  them  to  fire  ? 

Interp.  There  was  no  Body  to  oppofe  them. 

Court.  What  made  'em  fire  off  the  Gun  then  ? 

Interp.  She  does  not  know,  unlefs  'twas  to  keep 
them  in,  and  frighten  'em. 

Court.  How  far  was  this  Houfe  where  Mr  Hurly 
liv'd  from  any  Neighbours  ? 

Interp.  She  believes  there  were  fome  Neigh- 
bours half  a  Mile  off. 

Court.  Was  (he  in  the  Parlour  ?  or,  Did  fhe 
fee  any  Arms  in  the  Houfe  before  the  Robbers 
came  in  ?  or.  Did  they  bring  the  Arms  with 
'em? 

Interp.  She  fays,  there  were  Arms  in  the  Par- 
lour when  they  came  in. 

Court.  Were  thefe  Arms  (he  faW  with  them  the 
fame  that  fhe  faw  in  the  Parlour  before  they 
came  in  ? 

Interp.  They  were  the  fame  Arms, 

Court.  Did  (he  fee  thofe  Arms  ? How 

long  did  (he  fee  'em  there  before  the  Robbers 
came  in  ? 

Interp.  She  fays,  that  the  Arms  lay  there  all  the 
Evening  before. 

Court,  Was  it  ufual  for  the  Arms  to  lie  there 
before  ? 

Interp.  'Twas  fo  fometimes. 

Mr  SoS.  Gen.  What  w  as  Mr  Hurly  s  Motive  for 
keeping  Arms  always  ready  at  the  Door  ?  What 
Occafion  had  he  for  them  ? 

Inteip  She  does  not  know  any  other,  than  that 
her  Mafter  was  in  Debt,  and  apprehenfive  of 
Trouble,-  and,  that  he  kept  thofe  Arms  for  his 
Defence. 

Court.  Pray,  does  fhe  know  what  was  taken 
away  from  her  Mafler  at  that  Time? 

Interp.  She  knows  that  they  took  twelve  pair  of 
Holland  Sheets. 

Court.  Did  fhe  ever  fee  any  of  thatLinnen  that 
was  taken  away  from  her  Mafter  with  him  after* 
wards  ? 

Jmrp. 
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/iffy/'.  There  were  Sheets  in  the  Hoiife  after 
the  Robbery,  and  flie  believes  they  were  the 
fame  Sheets. 

Mr  Butler.  The  Sheets  in  the  Robbery  were 

large,  Double-Holland  Sheets.  -; Pray,  what 

Sheets    were  they  fhe  faw  afterwards  in  the 
Houfe  ? 

Jnterp.  Large  Holland  Sheets. 
Mr  Soil.  Gen.  How  many  pair  of  Holhnd  Sheets 
■did  ftie  fee  in  the  Houfe  after  the  Robbery  ? 

Itnerp.  She  faw  Four  or  Five  pair  of  Holland 
Sheets  in  the  Houfe  after  the  Robbery. 

Mr  Soil.  Gen.  Pray,  how  foon  after  the  Robbe- 
ty  did  flie  fee  thofe  Sheets  in  the  Houfe  ? 
Interp.    After  the  Aflizes. 
Mr^«o>-.  Gen.    Pray,   ask  het  whether   any 
Goods  were  fent  out  to  any  Neighbour's  Houfe, 
and  what  Neighbour's,  and  what  Goods. 

Jnterp.  She  believes  'twas  ufual,  when  William 
Halo-way  came  to  the  Houfe,  that  was  a  Perfon 
who  profecuted  Mr  Hurly  for  Debt,  to  fend  away 
the  Goods,  to  fecure  them. 

Mr  Attcr.  Gen.  As  I  underftand  this  Woman, 
when  thefe  Robbers  had  come  into  the  Parlour, 
Daniel  Mac  Caie  ran  into  the  Kitchen,  and  cry'd 
Murder,  Murder.  I  would  fain  know,  fince 
Daniel  Mac  Caie  was  not  ty'd,  and  that  the  Rob- 
bers did  not  rye  her,  why  they  did  not  go  out 
to  make  Hue  and  Cry,  and  raife  the  Country. 

Interp.  She  fays,  my  Lord,  that  there  was  none 
of  them  ty'd,  but  they  did  not  go  out. 

Court.  Pray,  how  came  it  about,  that  after  the 
Shots  went  off,  no  Neighbours  came  in  ? 

Interp.  She  fays,  flie  believes  they  could  not 
hear. 

Mr  Attor.  Gen.  Pray,  when  they  fired  off  the 
Fire-Arms,  did  they  prefent  them  at  her,  or  at 
Daniel  Mac  Caie  ?  or,  Did  they  find  any  Holes 
the  Shots  had  made  in  the  Cicling,  or  Marks 
of  the  Bullets  in  the  Wall,  or  in  any  other 
place  > 

Interp.  She  fa}^,  they  hurt  no  Body,  and  they 
faw  no  Holes  or  Marks  of  Shot  or  Bullets. 

Mr  Attor.  G^n.  Ask  her,  whether  the  Arms 
that  were  in  the  Parlour  did  not  ufually  hang 
on  Racks  or  Hooks ;  and  where  were  they  a  lit- 
tle before  the  Robbers  came  into  the  Par- 
lour. 

Interp.  They  were  upon  the  Table,  my  Lord, 
near  the  Door. 

Cuto't.  Where  did  thefe  Arms  ufe  to  be  at  other 
times  ? 

Interp.  She  fays,  at  the  fame  PJace,  near  the 
Door. 

Mr  For/ler.  What  number  of  Arms  did  Mr 
Hurly  ufe  to  have  in  the  Houfe.'  and.  Of  what 
fort? 

Interp.  A  couple  of  Fuzees,  a  Blunderbufs,  a 
couple  of  Carbines,  and  Piftols. 

Mr  Bernard.  Pray  how  many  Swords  were  there 
ufually  ? 

Interp.  She  did  not  know  of  any  but  her  Ma- 
iler's Sword  ;  fhe  faw  but  Two. 

Mr  Bernard.  How  does  (he  know  that  the  Shots 
Were  made  out  of  thefe  Arms  that  were  Mr. 
Hurly  s  > 

Interp.    She  fays,  that  fhe  was  fhot  at  twice. 
Mr  Bernard.    And  was  it  out  of  thefe  Arms 
that  u(ed  to  be  in  the  Parlour  ?  _ 

Interp.    She  was  (hot  at  with  a  Piftol. 
Mr  Bernard*  Was  it  with  Mr  Hurly  i  Piftol  ? 


Interp.  She  believes  it  was. 

Court.  Whether  thefe  Arms  that  were  fired  off 
Were  the  Arms  that  lay  on  the  1  able  ? 

Interp.  She  was  told  afterwards,  by  the  PerfoB 
that  did  it,  that  they  were  her  Mailers  Arms. 

Court.  Who  told  her  of  it  ? 

Interp.    Calaghan  Carty. 

Mr  Bernard.  She  has  no  other  Knowledge  of 
this  but  as  Calaghan  Carty  told  her?  —  When  was 
it  he  told  you  this  ? 

Interp.   After  he  came  out  of  Goal. 

Mr  Bernard-  How  long  was  that  after  the  Rob- 
bery ? 

Interp.  They  were  long  in  Goal  ——  (he  does 
not  know. 

Mr  Bernard.  Tho'  flie  was  our  Servant  then, 
we  fliall  fliew  whofe  Servant  flie  is  now,  and 
how  fhe  has  been  promis'd  to  be  Portion'd  and 

Petticoated.  ••     ■-- Does  flie  know  Teigtie 

Carty  ? 

Interp.   Yes,  flie  does. 

Mr  Bernard.  Does  flie  know  Daniel  Hickey  ? 

Interp.  Yes,  my  Lord. 

Mr  Bernard.  Does  flie  know  Dovogh  OBryen  ? 

Interp.    Yes,  flie  does. 

Mr  Bernard.  Had  flie  this  Account  from  any 
of  thofe  Perfons  ? 

Interp.   She  did  not  ask  them. 

Sir  John  Mead.  Whether  the  Arms  Mr  Hurly 
had,  were  carried  away  by  thefe  Perfons,  or  left 
there  ? 

Interp.  She  fays,  they  took  'em  out,  and  lock'd 
the  Door,  and  left  'em  without  the  Houfe. 

Mr  Soil.  Gen.  Upon  my  Word,  a  Man  that  had 
robb'd  Thirteen  hundred  Pounds  would  hardly 
have  parted  with  his  Arms  till  he  was  fafe  lodg'd. 

What  became  of  the  Arms  ?  Who  had  'era 

afterwards  .' 

Interp.   She  faw  the  Arras  in  the   Houfe  a- 


■^' 


gam. 

Cowt.   Were  the  Arms  abufed  any  ways  ? 

Interp.  She  heard  they  were  Iluff'd  with  Gra- 
vel, but  fhe  does  not  know  whether  it  was  fo 
or  no 

Court.  Who  did  fhe  hear  fay  fo  ? 

Interp.    She  heard  the  Family  fay  (o. 

Mr  Bernard.  Pray,  when  did  flie  fee  that  Cf« 
laghan  Carty  ?  How  long  was  it  from  the  Time 
of  the  Robbery  to  the  Time  he  told  her  this .' 

Interp.  Next  Day  in  the  Evening  flie  faw  hiffl 
after  the  Robbery. 

Mr  Bernard.  About  what  Time  ? 

Interp.  She  does  not  know  certainly  what 
Time  of  the  Day.  — —  It  was  after  Noon,pTet- 
ty  late,  after  the  Cows  were  milk'd. 

Mr  Hurly.  She  fays,  the  next  Day  this  Man 
came  back.  — —  The  Man  fays.  He  was  at  Coy 
Yofin  till  Night. 

Mr  S.  Gen.  He  fays,  That  after  the  Robbery 
was  committed,  he  went  that  Night  as  far  aS 
Corrofin;  and,  that  being  weary  himfelf,  he  fent 
his  Father  with  the  Letter  to  Mr  Forfter's,  and 
afterwards  came  back  again  in  the  fame  Even* 
ing. 

Mr  SoU.  G^n.  My  Lord,  we  are  inform  d  that 
this  Woman  can  give  direct  Proof,  that  fome  of 
the  Goods,  and  particularly  the  Linnen,  came 
back  to  the  Houfe;  and  that,  being  dirty,  flie 
wafli'd  them. 

Court.  What  Goods  were  taken  away,  doesfll^ 
}cnow»  the  Night  Mr  Hurly  was  robb'd  ? 
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Iiiterp.  She  fays,  they  took  Twelve  pair  of 
Holland  SheetSj  and  about  Three  and  thirty 
Shirts. 

Mr  Sol/.  Gen.  I  defire  to  know,  Did  fhe  after- 
wards wafh  any  Linnen,  Sheets  or  Shirts,  and 
how  they  were  dirty'd  with  ordinary  wearing  as 
by  going  abroad  ? 

Iiiterp.  She  fays,  there  was  at  leaft  four  or  five 
pair  of  Holland  Sheets  that  were  foil'd. 

Mr  SuU.  Gen.  Did  ftie  wafli  any  Linnen  ? 

Jnterp.   She  was  at  the  wafhing  of  'em. 

Mr  Soil.  Gen.  Did  ihe  obferve  after  v,  hat  man- 
ner they  were  dirtied,  by  People  lying  in  them, 
or  otherwife  ? 

Jnterp.    She  does  not  know. 

Mr  Butler.  Does  fhe  know  of  any  Holland 
Sheets  fent  to  any  Gentleman  in  the  Country, 
from  Mr  Hurly  ? 

Interp.   She  knows  that   fome   of  his  Linnen 
'  was  fent  to  Mr  OBviens. 

Mr  Dean.  How  came  fhe  to  flay  in  the  Room 
after  Shots  made  at  her  ^  How  came  fhe  to  be 
fo  flout  ? 

Jnterp.  She  fays,  fhe  durfl  not  flir.  One  had 
a  Piflol  in  one  Hand,  and  a  Sword  in  the  other, 
and  fhe  durfl  not  flir. 

Mr  Dean.  How  long  before  the  Robbery  did 
fhe  fee  Calaghan  Carty  ? 

Jnterp.  That  Day  the  Robbery  was  commit- 
ted, which  was  Sunday,  he  dined  there. 

Mr  Bernard.  My  Lord,  I  defire  to  know  whe- 
ther fhe  did  not  fee  Calaghan  Carty  very  often  af- 
ter the  Time  the  Robbery  was  committed,  and 
how  often. 

Jnterp.  My  Lord,  flie  fays,  that  after  the  R  ob- 
bery  was  committed,  Calaghan  Carty  was  in  the 
Houfe  after  his  Return  from  his  Errand  :  He 
continued  in  the  Houfe  until  fuch  time  as  he 
was  taken. 

Mr  Bernard.    Pray,  who  took  him  ? 

Jnterp.  One  Haloway,  fhe  fays,  one  Buck,  and 
fome  Dragoons. 

Mr  Bernard.  Pray,  did  Calaghan  Carty  tell  her 
any  thing  of  this  Robbery  during  the  time  he 
was  in  Prifon?  .,  ;■, 

Jnterp.  She  fays,  he  did  not. 

Mr  Bernard.  Whether  fhe  did  not  believe  this 
to  be  a  real  Robbery,  until  he  told  her  after  he 
came  out  of  Prifon  ? 

Jnterp.  She  did  then  believe  it  was  a  real  Rob- 
bery. 

Mr  Bernard.  Does  fhe  believe  now,  in  her  Con- 
fcience,  it  was  a  real  Robbery  ?      ,  :,;  .  .\^ 

Jnterp.    She  docs  not. 

Mr  Bernard.  What  is  the  Caufe  fhe  does  not 
believe  it  now  ? 

■  Jnterp.  She  fays,  that  fhe  found  it  out  fince  to 
be  otherwife. 

Mr  Soli.  Gen.   Ask  her  again,' What  is  the 

Reafon  that  fhe  does  not  believe  it  to  be  a  real 
Robbery,  as  well  now  as  at  the  Time  it  was 
committed  ? 

Jnterp.  She  fays,  my  Lord,  the  Reafon  for  be- 
lieving that  it  was  not  a  real  Robbery,  is,  that 
fhe  found  it  out  to  be  otherwife,  not  only  by 
the  Adors,  but  by  the  Servants  and  the  Neigh- 
bours. 

Mr  SoS.  Gen.    Pray  ask  her  again. 

Jnterp.  She  believes  it  was  not,  for  fhe  found 
it  out,  and  they  confefs'd  it :  And  a  Portman- 
teau with  fome  Linnen  that  was  fent  away  to 


Mr  0-Briens,  being  afterwards  come  back  from 
Mr  0-Briens,  when  the  Linnen  w  as  taken  out  of 
it,  fhe  fa\v  there  the  Table  Cloth  that  wastakert 
away  by  the  Robbers  that  Night. 

Mr  Ator.  Gen.  Pray,  vas  that  Table-CIoth 
ufed,  that  Night  of  the  Robbery,  at  Mr  Hurl/s 
Table  ? 

Jnterp.  She  fays,  it  was. 
Mr  Soil  Gen.  Slie  was  ask'd,  whether  or  no  flie 
believes  it  was  a  real  Robbery;  and  fhe  fays, 
it  was  not  a  real  Robbery  ;  and  her  Reafon  was. 
That  in  a  Portmanteau  that  came  from  Mr  O- 
Prien's  Houfe  there  came  back  a  Table  Cloth 
that  was  ufed  and  taken  away  that  very  Night 
of  the  Robbery  at  Mr  Hurly\  Houfe. 

Court.  Ask  her,  whether  fhe  took  Notice  of 
any  Table-Cloth  that  was  in  Mr  Hiirly\  Houfe 
the  Night  of  the  Robbery,  that  afterwards  came 
back  from  Mr  0-Briens. 

interp.  She  fays,  they  had  that  Table-Cloth  in 
the  Houfe  that  Night  of  the  Robbery. 

Court.  Was  it  taken  away  by  the  Robbers? 
Jnterp.  They  did  take  it  away  that  Night:  It 
Was  upon  the  Table  in  the  Parlour,  and  they  took 
it  away. 

Court.    She  fays,   the  Table-Cloth  was  in  the 
Parlour,  on  the  Table,    the    fame    Night    the 
Robbery  was  committed  :    Pray  ask  her.  Was 
it  on  the  fame  Table  where  the  Arms  were  ? 
Jnterp.  It  was  upon  a  Side-board,  my  Lord- 
Mr  Bernard.  Pray,  when  did  fhe  leave  Mr  Hur- 
ly s  Service  1  ^ 
Interp.  She  fays,  that  fhe  left  his  Service,  and 
continued  in  his  Father's  Houfe  till  about  Chrijh 
mas. 

Mr  Bernard.  Pray,  whofe  Service  did  fhe  go 
to  afterw  ards  ? 

Jnterp.  She  went  to  Service  to  one  Mr  Wo' 
gan. 

Mr  Bernard.  Was  fhe  at  Sir  Donogh  O-Prien's 
Houfe  after  that  Time  ?    ■  Whether  fhe 

was  fent   for    by  Sir  Donogh  O-Brien  -  and 

for  what. 

Jnterp.  She  was  there  after  fhe  left  her  Ser- 
vice. 

Mr  Bernard.  How  long  after  fhe  left  her  Ser- 
vice ? 

Jnterp.  She  believes,  within  two  or  three  Days 
after. 

Mr  Bernard.  Did  fhe  go  of  hcrfelf,  or  was  fhe 
fent  for  ? 

Jnterp.  One  Conftance  Davoir  brought  her 
there. 

Mr  Bernard.    Is  he  a  Servant  ? 

Jnterp.    No. 

Mr  Butler.    He  is  a  Man   that  keeps  an  Ale- 

houfe  in  Corrcfin. Did  he  tell  her  Sir  Donvgh 

O-Brien  fent  for  her  ?     .  .       , 
Juterp.    No,  he  did  not. 
Mr  Bernard.    What  Bufinefs  had  fhe  there  ? 
Jnterp.  He  did  not  tell  her  what  Bufinefs. 
Mr  Bernard.  To  what  End  or  Purpofe  did  fhe 
go  there  ? 

Jnterp.  She  faid,  that  he  was  her  Friend,  and 
fhe  went  along  with  him. 

Mr  SvH.  Gen.  What  did  fhe  go  thither  for  ? 
Jnterp.  To  give  an  Account  of  what  fhe  knew 
concerning  this  Robbery. 

Mr  Bernard.  Mr  Hurly  was  very  fevere  on  Sir 
Donogh  O-Brien.  — — -   Did  fhe  fee  Sir  Donogh 

0  Brien  ? 

■  Jnterp. 
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Jnterp.    She  did. 

Mr  Bernard.     Had   he   any   Dlfcourfe   with 

her  ? 

Interp,  She  faid  nothing  to  Sir  Donagh,  nor 
Sir  Donagh  to  her but  fhe  was  carried  be- 
fore a  Juftice  of  Peace. 

l^ir  Bernnrd.    What  Juftice  of  Peace  ? 

interp.    She  does  not  know  that. 

"^it  Bernard.  Whether  Sir  Donagh  0-Erien  wa.^ 
there. Whether  fhe  did  not  hear  the  Coun- 
try, and  all  the  Neighbourhood,  fay,  That  if  they 
did  not  make  this  no  Robbery,  Sir  Donagh  would 
be  ruin'd. 


bery  ;  but  there  was  Dmogh  O  Brhn  Anirewst 
he  flood  out  and  dilbwa'd  it  for  fome  Time  j 
and  afterwards  this  Do-.iogh  O  Brien  Andrews  came 
and  faid  to  him,  Pray,  do  you  know  whether  my 
Mafier  is  doing  any  thing  for  my  Releafement  ? 
and  he  faid.  No,  he  did  not.  Pray  tell  my  Ma- 
fterout  of  Charity,  that  if  he  does  not  foon  work 
out  my  Liberty,  I  mud  difcover,  as  well  as  the 
reft  of  my  Fellow-fervants, 

^  Neylan.    My  Lord,    upon  this  I  came  to  Mr.' 
Hurly,   and   told  him  the   whole   Matter.     Says 
Mr  Hurly,  If  that    Mm  does  own  it,   I  am  un- 
ci,   r        cu    I,      A       r    wrt-       u        <^o"e,  for  he  is  the  Man  that  knows  moft  of  it  ; 
inerp.  She  fays.  She  heard  no  fuch  Thing,  but     and  call'd  me  afide,  gave  me  a  Piece  of  Money 
was  defir  d  to  fay  nothing  but  Truth.  and  defir'd  me  to  give  it  to  him,  that  he  mighc 


Mr  Bernard.  Was  there  any  Promife  made  you 
of  a  Portion  ? 

Interp.    No,  there  was  not. 

Mr  Bernard.    Was  fhe  tamper'd  with  by  any  ? 

Interp.    She  fays.  No. 

Mr  Sell.  Gen.   Don't  ask  her  if  fhe  has  been 


not  difcover,  and  to  tell  him,  that  he  would, 
fend  for  Security,  and  get  him  difcharg'd,  tho* 
it  were  from  the  Cour.ty  of  Galivay  I  went 
down  accordingly  with  the  Piece  of  Money  into 
the  Goal;  and  beoule  I  was  unwilling  to  hold 
any  Difcourfe  with  the  faid  Domgh  0-Erien  An' 


tamper'd  with,    for  fhe  does  not  underftand  it;  ^,,U7  alone,  I  gave  the  Piece  of  Money  to  Cala- 

but,  whether  fhe  was  ofter  d  any  thing  at  all  for  ^/;^«  C^,-,^  to    give    him,    and    told  him   whaC 

Iwearing  in  this  Caufe.  Uv  Hurly  faid:     Says  Domgh  O  Brien  Andrews, 

Interp.    She  fays,  No  ;  fhe  was  ofter  d  nothing  This  will  not  do,  for  I  love  Liberty  better  than 

»^'*''-  my  Life,  a!;d  I  will  difcover.     At  the  Time  of 


Mr  SoU.  Gen-  Now  we  will  call  Walter  Neylan, 
who  will  give  an  Account  of  this  Matter  out  of 
Mr  Hurly's  own  Mouth. 


this  Man's  faying  he  would  difcover,  Mr.  Hick- 
man, a  Juftice  of  Peace,  came  into  the  Goal  ; 
whereupon  Mr  Hurly  defir'd  me  to  fpeak  to 
Mr  Hickman,  and  pray  him  to  fpeak  to  the  Goa- 
ler,  that  this  fame  Domgh  0-Brien  Andrews  may 
have  more  Liberty  than  he  had,  and  defir'd  me 
to  be  Security  for  him,  and,  that  he  would  give 
me  Counter-Security.  I  told  him,  I  would  not 
fpeak  to  him:  Says  Mr  Hurly,  You  ought  to  do 
it,  if  not  in  point  of  Frie  dfhip,  yet  in  point 
of  Gratitude;  for  it's  thro' your  Means  I  was 
forc'd  to  take  thofe  Meafures. 

Court.  Mr  Neylan,  Pray  Sir,  what  did  Mr  Hurly 

^  ^-v         u       V-.      /-  1  ^'*>'  "^^  y^^  ^^1^^"  yo^  came  to  him  and  told  him 

Ccmt.    On    what    Occafion   was    you  there     ^hat  Domgh  O  Brien  faid  to  yon  > 

"  "  Ntylan.    He  faid,  that  was  the  Firft  Man  to 


[  Walter  Neylan  fworn.  } 

Court.  Give  an  Account  to  the  Jury  what  you 
know  in  this  Matter. 

Mr  Soil.  Gen.  Let  him  tell  if  he  was  in  Prifon 
in  Enrds  Goal,  and  on  what  Account,  and  what 
pafs'd  there  between  him  and  Hurly. 

Neylan.  My  Lord,  the  fame  Time  that  Mr  Hur- 
ly was  committed  upon  Sufpicion  of  the  Robbe- 
ry, I  was  in  Prifon  my  felf 


then 

Neylan.  I  was  bound  for  Mr  Hurly,  and  was 
confined  for  his  Debt-  I  was  in  Converfation 
with  him  during  his  Confinement. 

Court.  Was  he  confined  in  the  fame  Goal  ? 

Neylan.  Ay,  and  in  the  fame  Room. 

Coif-t.  Who  was  in  the  Goal  with  you  ?  Was 
there  one  Dncgh  0  B,ieu  Andrews  there  ? 

Neylan.  There  was  four  Servants  of  Mr/Zwr/y's, 
Dancgh  0  Brien  Andrews,  Daniel  Hicky,  Calaghan 
X^arty,  and,  I  think,  Danitl  Carty. 

Cowt.  What  pafs'd  between  you  and  Mr 
Hurly  ? 

Neylan.  My  Lord,  Three  of  them  difcover'd 
the  Robbery,  and  the  other  hdd  out  for  two  or 
three  Days.  But,  as  I  was  coming  out  of  the 
Room  where  I  was  confined,  this  Man  Domgh 
0-Brien  Andrews  faid  to  me.  Do  you  know  whe- 
ther my  Mafter  is  working  any  thing  for  my  Li- 
berty ?  No,  fays  I,  I  do  not.  Pray,  fays  he,  tell 
him  out  of  Charity,  that  he  take  Care  for  my 
Releafement,  or  elfe  I  muft  difcover  as  well  as 
the  reft. 

Ju>y.  We  do  not  hear  him. 

Cotirt.  He  fays,  he  was  in  Prifon  at  the  fame 
Time  with  Mr  Hurly  and  four  of  his  Men,  at 
Ennis :  That  he  was  converfant  with  Hurly,  be- 
ing Chamber-fellows  :  That  Three  of  the  Per- 
fons  that  w  ere  thus  confined  confefs'd  the  Rob- 


whom  he  communicated  the  Contrivance  of  the 
Robbery ;  and,  that  it  was  moft  dangerous  if  h© 
fhould  difcover  it. 

Mr  Soli  Gen.    Who  fnid  fo  > 

Neylan.  Mr  Hurly  faid,  that  this  Man  was  the 
Firft  Man  that  he  fpake  to  of  the  Contrivance- 
and  he  faid,  he  was  the  Principal  of  the  four  that 
contriv'd  it. 

Mr  SoO.  Gen.  Who  did  you  give  this  Infor- 
mation to  ? 

Neylan.  I  gave  it  to  Mr  Butler,  and  there  was 
prefent  three  or  four  Juftices  of  Peace  more. 

Court.  At  the  Time  he  was  examin'd  before 
the  Juftices  of  the  Peace,  he  did  not  give  the 
latter  Part  of  the  Evidence  :  I  ask'd  him  vvhy 
he  did  not  ;  hefays,  Becaufe  he  did  not  recolleft 
himfelf.  The  firft  Part  he  did  not  give,  concern- 
ing the  Piece  of  Money. 

Mr  For fler.  The  Prifoner  defireS  to  know 
after  what  diftance  of  Time  he  recolleded  him- 
felf 

Court.    After  he  had  given  his  Examination  ini 
to  the  Juftices  of  Peace. 

Ntyland.    A  Month  or  Six  Weeks,    I  think^ 
my  Lord,  -  But  I  told  feveral  People  of  it 

before. 

Mr  Forfler.  How  came  he  to  fend  for  a  Juftice 
of  Peace  to  take  his  Examination  at  firft,  and  not 
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to  do  (o  afterwards,  when  the  latter  Part  of  it 
came  to  his  Memory  ? 

Neyhmd.  Becaufe  Mr  Hurly  was  in  Goal  at 
the  firft  time,  and  I  thought  he  might  have  come 
to  a  Trial  ;  but  uFclt  he  was  remov'd  up  here,  I 
defpair'd  of  his  coming  to  a  Trial,  and  fo  did 
not  think  it  material. 

Mt  Hurly.  My  Lord,  tliis  is  a  Man  that  was 
in  Trouble  for  me,  and  bound  to  T/mms  Artlnir 
on  my  account :  He  had  a  Picque  to  me,  and  I 
to  him ;  he  lampooii'd  me,  and  I  him.  I  ap- 
peal to  the  Gentlemen  of  the  Jury,  whether  I, 
that  had  my  Wife  and  Sifter  with  me,  whether 
they  don't  think  Ifliould  rather  have  trufted  them 
vith  fuch  a  Thing.  All  that  he  here  (iiys  is  out 
of  Picque  and  Malice,  which  the  Gentlemen  of 
the  Country  do  know. 

Court.  Mr  Hurly,  you  are  a  Man  of  Parts,  and 
you  know  what  is  us'd  to  be  done  in  this  kind; 
if  you  plcafe,  you  may  have  Pen,  Ink,  and  Paper 
to  take  Notes,  and,  w  hen  it  comes  to  your  turn, 
you  niall  ask  what  Queflions  you  pleafe. 

Mr  Hurly.    My  Lord,  'tis  all  Malice. 

Neyland.  My  Lord,  I  did  contrive  to  make 
him  pay  the  Debt  of  Two  hundred  Pounds  (for 
which    I   was  bound    for    him)  but  1  iufter'd 

Damage  above  Thrcefcore  Pounds  more 

I  did  indeed  get  an  Execution  againft  his 
Goods. 

Court.  He  fays,  he  was  mightily  damnified  by 
being  bound  for  you ;  and  that,  having  Coun- 
ter-Security, he  did  order  Judgment  to  be  en- 
teral up  againft  you  ;  knowing  that  you  had 
Valuable  Goods  in  the  Goal,  he  order'd  them  to 
be  taken. 

Mr  Hurly.  He  fays,  my  Lord,  that  he  was  fo 
much  damag'd ;  I'll  prove,  my  Lord,  that  his 
Debt  was  fatisficd,  and  over  and  over. 

Mr  AttoY.  Gen.  My  Lord,  we  will  produce  a 
W itnefs  that  faw  this  Rapparee  Ad.  perusd  in 
Mr  Hirlfi,  Houfe  at  Moughua  ;  and  we  will  fhevv 
you  what  pafs'd  at  reading  the  Aft. 

{_Capt. Charles  MacDonogh fmrn^ 

;Mr  Attor.  Gen.  My  Lord,  Captain  Mac-Donogh 
vill  give  your  Lordfhips  and  the  Jury  an  Ac- 
count of  the  Neccffity  the  Prifoner  was  under  ; 
and,  that  the  Rapparee  Aft  being  read  on  fome 
certain  Occaiion  at  a  certain  Place,  what  hap- 
pen'd  thereupon. 

Conn.  Pray,  Sir,  give  an  Account  to  the 
Jury  what  you  know  of  Mr  Hirly,  and  his  Cir- 
cumftances. 

Capt.  Mac-Donogh.  Aly  Lord,  I  was  very  well 
acquainted  with  Mr  Hurly,  fince  the  Time  he 
came  out  of  EagLiud  ;  I  receiv'd  Letters  from 
him,  and  I  was  employ'd  by  him  in  negotiating 
feveral  AtTairs  in  the  Country,  and  particularly 
ecrainft  his  Brother,  that  ow'd  him  fome  Money. 
I  thought  he  w  as  very  fcvere  againft  his  Brother, 
and  I  charg'd  him  for  being  fo  unkind  to  him  : 
He  faid,  he  was  in  want  of  Money,  and  fo  could 
«iot  help  it.  And  I  was  with  him  when  he  was 
reading  the  late  Ad  of  Parliament  relating  to 
the  Article-men,  and  he  faid,  he  would  pafs  his 
Adjucation  according  to  the  Articles  of  Gahxay. 
I  faid,  I  thought  he  was  in  France,  and  not  in 
Gakvav :  Said  he.  It's  no  matter,  I  will  prove  it. 
And  he  came  filter  to  DuLliii,   and   pafs'd  his 


Adjucation.  And  after  he  came  down  again 
Irom  Dublin  I  was  with  him  ;  and  he  brought 
with  him  the  Ait  of  Parliament  commonly  call'd 
'The  Rapparee  AEi  ;  and  he  faid,  'J'iiac  Rapparee 
Ad  was  a  cleverWay  to  recover  Money  from  the 
Country. 

Cmrt.   When  was  this  ? 

Capt.  Miic-Donogb,  The  latter  end  of  Cbrijlmas^ 
before  the  Robbery. 

Court.    Pray,  what  Year  ? 

Capt.  Mac-Domgh.  My  Lord,  it  was  Chrijlmas 
1699. 

Mr  Butler.  Have  you  any  of  thofe  Letters  of 
Mr  Hurly,  that  fliews  he  was  in  great  w  ant  of 
Money  i* 

Capt.  Mac-Donogh.    Yes,  I  have. 

Mr  Recorder.  Pray,  in  what  Circumftances  was 
he  a.t  ChriJ{?nas  1699^ 

Capt.  Alac-Doiiogh.  He  was  poor  and  indigent ; 
and  he  laid.  He  was  fo  great  a  Friend  to  his 
Brother,  and  lov'd  him  fo  well,  that  he  would 
rot  have  profecuted  him  if  he  had  not  wanted 
Money. 

Mr  Attor.  Gen.  Had  you  any  Difcourfe  with 
Mr  Hurly  after  the  Robbery.''  frav,  \\hat  was 
it.-' 

Capt.  Mac'Doncgh.  My  Lord,  Capr.  0  Briea 
writ  me  a  Letter  atter  he  came  to  the  Place,  and 
was  perfuaded  by  him  that  it  was  a  real  E.ob- 
bery,  and  defir'd  me  to  come,  that  we  might 
confult  the  Matter  :  And  knowing  that  he  had 
no  fuch  Money,  1  wrote  him  a  Drolling  Letter, 
That  I  believ'd  it  was  fome  Papifts  robb'd  him  ; 
and,  that  he  would  recover  his  Money  of  the 
County.  I  came  to  Ennis,  and  he  told  me.  He 
had  loft  all  that  he  had  in  his  Houle  to  pay  his 
Debts;  which  I  fmil'dat,  becaufe  I  was  before  in 
his  Houfe  when  he  came  trcm  Dublin  ;  aid  I 
faid  to  him,  I  hope  you  have  brought  Money, 
for  otherwife  the  Country  will  be  tro  hot  for 
you  now,  becaule  Mr  Neylan  lies  in  Goal  for 
yon  ;  and  this  Sheriff  is  not  your  Friend.  KrA 
he  did  not  pretend  that  he  had  Money,  but, 
faid  he,  never  matter  that,  for  Sir  Tuby  Butler 
and  Colonel  John  Macnamayra  w  ill  malie  my  In- 
tereft  good  with  the  Sheriff.  And  fo  the  Letter 
coming  after  from  Capt.  0-Erien  to  me,  That 
Mr  Hurly  had  loft  fuch  a  Sum  of  Ivioney,  I 
laugh'd  at  it,  becaufe  I  knew  that  he  had  no 
fuch  Sum.  And  when  he  told  me,  at  the  Affixes 
at  Ennis,  how  that  he  was  robb'd,  he  faid,  he 
would  give  me  Two  hundred  Guineas  if  I  ma- 
nag'd  the  Bufinefs  for  him,  to  get  the  Money 
from  the  County- 
Mr  Att.  Gen.  You  had  feveral  Letters  from 
Mr  Hurly  ;  pray,  let  us  fee  'em, 

(Shezus  a  Letter.) 

Mr  Recorder.  Did  you  receive  this  Letter  from 
Mr  Hurly  ? 

Capt.  Mdi'Domgh.  Yes,  'tis  his  Hand-writing 
— ■  There  has  pafs'd  many  Letters  between  hira 
and  I. 

Mr  Recorder.  Did  you  ever  difcourfe  with  him 
fince  you  receiv'd  this  Letter  about  the  Subjed 
and  Matter  of  it  > 

Capt.  Mac-Donogh.    Yes,  I  did. 

Court.    Did  you  ever  anfwer  it  ? 

Capt.  Mac-Donogh.    Yes,  I  did. 
{The  Letter  read.) 
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„.      .,       .        n  ^^   Solomon'i  •,    onr  Coufin   2?;///  no  from 

Thurfday  Auguft  17.  16^5,.    thence  o?i  Sunday  Zv/^r^  /3^^,     My  Service 

^0  il/'-.  Conner,  ^;/^  know  -whether  he  de^ 
Dear  Coulin,  hvered  and  Jeconded  the  Letter  to  my  Lord 

^nft  now  I    received  the  e?!  do  fed  from  ^'  ^'^'^^fn'-^^^T'  ""'^^  ^^^  enchfed  i^tto 

our  never  failing  little  Jgent :    What  we  y/"''-'  tob,    leji  yo7i  Jhould  drop   it.     As  you 

have  hitherto    done,    ts  but  very  injigmfi-  '^'''^^  appeared  all  along  a  true  Friend  for 

cant  to   the  main  Matter.     If  this  he  hot  "'^'.  my  Dear  Kjnfuan,  go  through  -with  it, 

duly  executed,   and  without  Lofs  of  Time,  j..prJ  ^°Y  "tf'  -^"'''"  ^''''''  ^'"'^  ''^^ 

there    is    no  other  JFav    on    Earth   to   do  ^f  '^^  ^1}^"^^^^^',    V"''"  ^""f^'^^^'g  this  is  the 

clever  Touch  indeed,  and  I  am  fure  it  will 


execute  the  Surplus  of  the  Fier.  Fac.     The 
Gentleman  will  no  douht  a^t  jtnu  to  him 

(as  he  did  lefore)   to   know  if  he  has  any         ^^f.  SoU.  Gen.   Pray  give  me  that  Letter 

a^ainfl  his   perfon;    when    he   fends  him  My  Lord  I  (hall  take  leave  to  read  ir,    and  ask 

Word  he  has    not,   he   will  come   to  him,  ^"^"'^  Qpeftions  out  of  u— -Sir  by  the  Oath 

and   wl^en    they    are    together,   you    muH  y^^j^^^^^^^^'V  P'-Y  ^^  ^  ,  t  dues  he  mean  by  Our 

.    r         ^j            T  1!        *7    *        -v   ^  ^    V  never  tailing  little  Agent? 

q-et     ome   Clever    rellow  that  will  put  it  p^_,r   mZ  ri -,„.u    ^ru  ..           i-    ttt-^     . 

^  ^     J  •     TT     J        ('^               n  n  ^     i    ^1  ■  *^^-P^- Mac  D<,tagh.    i  hat  was  his  Wife  thac 

into  his  Hands.     Spare   no  Lojc  to  do  this,     ^vas  here  in  DiMn There  was  a  Fieri  Facias 

my  Dear  Friend,  youpojjtf  the  Matter  ful~  againft  the  Goods  of  his  Brother  Jdm;   but  thac 

ly,  and  I  have  feveral  convincing  Proofs  of  would  not  do,  io  he  defired  his  Wife  to  fend  an 

the    Sincerity    of  your    Intentions    towards  Execution  againft  his  Body. 

7ne  ;    therefore  "will  {ay  Jio   more,   lut   re-  ^t"-  ^^^  G^^-  Our  great  Friend  is  arrived  at 

fer  it  wholly  and  fole'ly  to   your  Self,  and  ■^^'^^"^ —  ^^ho  does  he  mean  by  that. 

defire    once  more    you  will  'fpare   no   Cofi  ,  ^^P"^'  ^^'^  ^"''''^''    ^"'^"y  Sir,  by  what  I  un- 

to  comPaf  it.     The   great   Friend  arrived  derftand    k  was  the  ^r«.«.>  G.W 

in  Dublin,  and  he  expects  our  Coufin  tkre  i^J,  ^'^-  ^'"-  ^^^°  ^'"^  ^'''  ^°"^"  ^'''^  •^''• 

Wcdnefday  ;/f.v^.    He  goes  away  Saturday  Capt.  Mac  D'mgh.  He  is  one  Dmogh  O  Dea 

A\ght    to    Solomon  his    Brotoer-in-Law  s  M  rried  to  his  Siller,   vhom  he  thought  an  In- 

Houfe,    where  it  would  he  a  vail  Comfort  fignificant  Man  ;  and  therefore  he  called  him  ^0- 

for  him  towards  his  fourney,   a7id  the  car-  lomun  by  way  of  Ridicle 

rring  on  the  clever  Touch,  to  receive  a  'Box  Mr  Soil.  Gen.  What  was  the  clever  Touch,  and 

of  Tills  from  you,  which  will  he  very  much  ^1^^  Box  of  Pills  ? 

-wantin-.  If  not,  and  that  you  could  7et  a  Bill  ^  ^T,'-  ^'.  ^'''°^h   T'^^t.  ^^'''?'*o  '^'''"'^   ^^* 

for't  fr%n  Pierce  Verrony  ivho  will  he  there  ^'  Adjucat.on    and  the  Box  of  Pills  was  the 

.             .         .T3     x7       T  1        -J.  n    11  1    1  •  1  Money  to  be  lent  to  Dublin  to  pafs  the  Adiu- 

to    meet  my  Brother  John,  it  pall  he  high'  nation. 

ly  ferviceahle,    make  it  pavalle  to   our  A-         Mr'.  Butler.  Have  you  any  ether  Letters  ? 
gent,  at  Mr.  Thomas  Hewlet'j-  Houfe  iu        Capt.  Mac  Donogh.  Yes  I  have. 
Smithfield,    and  fie   will  pay  it    to    Mr, 
Baldwin.     Let   not    our  generous  Friend's       ■ 

good  Nature  he  prevailed  upo7t  to  give  any  Moughna,  Oaober  the  ■^th,  1699: 
Time  or  Forbearance ;  for  I  do  ajjure  yoUy 

that  and  more  mufl   he  laid  out  to  carry  I  have  Advice  from  a  very  fure  Hand^ 

on  the  clever  Touch,    which    I   have  the  Dear  Sir,  that  I  am  liked  to  he  blocked 

greater  Hope  will  not  fail  taking  the  good  up  very  foon,  or  rather  regularly  Befieged 

EffeH,  fmce  you  are   fo  pofttive  in  it.     I  hy   the  formidalle  Capt.  Thomas   Bourk, 

hope  you  have   a    Will,    do  your  "Bufuiefs  and  a  feleB  Tarty  he  hrags  to  have  hi- 

with  Sir  Theo and  fend  his  Opinion  red  of  the  Enniskillin  Dragoons  for  that 

ahout  the  Elegit:    Our  Coufin  will  write  purpofe.     He  received  fifty  Pounds  fier  ling 
to  you  from  Dublin,  dire  tied  as  you  fmll  for  that  generous  Undertaki?ig,  and  entered 
appont    in  the  Q.4nfwer   to   this.     I    will  into   Bonds   of  two  Hundred  Pounds  Pe- 
take  leave  hegging  the  Favour  you  will  re-  nalty,  to  have  me  in  Salv.  Cuftod.  before  the 
vieraher  me  raoft  thcinkfully  to   our  worthy  firH  Day  of  next  Term.     And  as  I  am  re- 
Friend,  whofe  Services  J  Jhall  find  a  M^ay  folved  to  keep  my   Ground,   and  viaintaix 
to  return   as  he  deferves.     The   longer  he  this  Pofi  to  the  lafl  Extremity,  I  have  de- 
flays  after  the  oAfizes,  the  worfe  "'twill  he  tached  Corporal  Malone,  fr   A  iraunition 
for  us.     Difpatch  me  hack  the  Bearer   as  to  put  my  felf  in  a  Condition  to  receive 
foon  as  you  can,    and  fay  an  E'prefs,  if  the  Thrice  worthy    Captain ;    for   thif  is 
you  do  not  come  your  felf  of  Sditm6,diy  Night  no  titne  of  Day  for  me,  (poll;  varies  Cafus) 
V  o  L.  V,  E  e  e                                          to 


3H     i^S.TfoTr/W/TfPatrickHarly ///Ireland,  P/?/i3WJll 


to  (live  my  Head  for  the  WaJJiing,  The 
Corporal  is  but  very  lately  arrived  into  my 
Service^  a7id  confeq^iiently  has  hut  yoimg 
Skill  ifi  Powder  a7id  Ball.  Therefore  tmfji 
entreat  you  to  chufe  and  fend  me  a  Pound 
of  the  heft  Powder,  and  three  'T)dzeh  of 
Carbine  Musket  and  Piflol  Ball. 

Poor  Tom  is  very  much  in  the  right  ojPt 
to  revenge  his  Quarrel  with  a  Party ^  fince 
his  Courage  never  inffired him  to  do  .t  finp\e 
Hand.  And  his  feleci  Party  (as  bt  calls 
them)  are  refolve/l  to  follow  the  Col.  Gene- 
ral of  the  French  Dragoons  (Marefchal  de 
Boufflers)  Maxim.  For  he  rras  of  Op- 
nion^  no  Man  was  fit  for  a  'T>ragoon,  that 
in  Time  of  War  out-liv'd  two  Campaigns, 
or  in  Peace  did  not  once  at  leaf  in  eve- 
ry fifteen  Days^  feek  Adventures  for  a 
hr-jken  Head.  Pray  difpatch  me  lack  the 
Corporal  j  and  though  the  Enemies  Lines 
of  Circmnvallation  Jlwuld  be  perfect  ;  nay, 
their  very  Batteries  be  rais'd  and  f.x'd,  if 
you  let  me  hiow  the  Day  frecifely  that 
you  ifitend  to  call  this  Way,  I  will  make 
a  Sortie  to  facilitate  your  Entrance.  I 
have  not  one  Word  from  our  Friend  fince 
I  faw  you.  If  )our  Lei  fur  e  will  ferivit 
it,  fray  let  me  know  what  Trogrefsyou 
have  made  in  the  lafi  Affair  that  was  com- 
municated and  recommended  to  you  h,  Dear 
^ir, 

Tour  affeBionate  Kjnfman, 


and  very  humble  Servant, 


Tut  Capt.  Charles  Mac- 
Donogh,  at  Ennis. 


Patrick  Hurly. 


Mr  SoS.  Gen.  You  fee  that  the  Gentleman 
was  very  apprehenlive  of  Debt,  and  guarding 
himfelf  againft  it  at  this  Time. 

Mr  Attor.  Gen.  I  defire  to  know  in  this  firft 
Letter,  who  it  was  that  was  his  good  Friend? 

Capt.  Mac-Domgh.  He  told  me,  ijir,  he  look'd 
upon  you  to  be  his  great  Friend.' 

Cvtirt.  Had  you  any  Communication  or  Dif- 
courfe  with  Mr  Hurly  about  this  Robbery  ?  Did 
confefs  it  ■* 

Capt.  Mac-DoK'.>gh.  I  did  not  put  it  to  him. 
But  I  told  him  he  would  be  Indicted  ot  Perjury 
and  lofe  his  Ears-  He  faid  twenty  Pounds  would 
fiive  them. 

Mr  Huily.  He  faid,  I  muft  not  ftay  in  the 
Country,  If  I  did  not  pay  Mr  Arthur.  I  defire 
to  know,  Whether  I  did  not  tell  him  I  was  to 
meet  Mr  Arthur  ? 

Capt.  Mac-Domgh.  You  told  me  you  would 
make  an  end  with  Mr  Arthur  :  And  yon  faid  at 
the  fame  Time,  that  you  had  Sir  Tol^y  Butler  and 
Mr  Macnamarra  to  make  the  Sheriff  your  Friend. 
And  that  did  imply  to  me  that  you  had  no  Mo- 
ney. 

Mr  Hurly.  I  came  to  DutUn  in  Auguft,  and 
they  arretted  me  I  went  to  perfeft  Bonds  to 
Mr  ^rt/w  for  the  Debt,  which  was  723  Pounds^ 


He  exacted  upon  me,  and  I  was  forced  to  con- 
fent  to  him  a  Bond  tor  the  whole  Demand.  I 
fentfor  Sir  Toby  Butler,  and  we  made  up  the  Ac- 
count :  And  Mr  Aithttr  made  it  up  near  1000 
Pounds,  for  which  I  gave  him  my  Bond.  Jklr. 
Butler  told  me  you  will  be  reliev'd,  by  preferring 
a  Bill  in  Chamery  againit  Arthur.  I  did  not  fcrve 
him  with  a  Subpoena^  but  he  abl'conded,  and  fo 
I  got  no  Remedy  to  this  Day.  And  the  Real'on 
why  I  paid  him  not,  was  to  make  him  come  to 
Terms,  that  I  might  retrench  the  extravagant 
Charge. 

Cvurt.  Did  he  give  that  as  a  Caufe  why  he 
would  not  pay  Arthur,  becaufe  he  had  exaded 
upon  him. 

Capt.  Mac-Domgh.  He  did  not  tell  me  fo. 

Court.  Was  this  the  reafon  as  you  apprehended, 
why  Mr  //K;7y  abfconded  ;  that  he  was  on  his 
keeping  for  tear  of  Arthur  ? 

Capt.  Mac-Domgh.  For  ought  I  know,  it  was 
for  fear  of  others  as  well  as  Mr  Arthur.  I  re- 
member the  Night  he  came  home  from  Dublin, 
fome  tew  Days  before  the  Robbery,  that  he  was 
barricading  his  Door,  and  telling  me  of  making 
the  Sherift  his  Friend  ;  whereby  I  concluded 
that  he  could  not  have  that  Money,  that  he  af- 
terwards pretended  he  had  loft. 

Court.  How  came  you,  Mr  Hurly,  to  barricade 
that  Houfe,  when  Mr  Arthur  had  promiled  not 
to  difturb  you  at  the  Afilzes  of  Ennis.  He 
fwcars  the  very  Night  ycu  came  from  Dublin^ 
you  w  ere  barricading  that  Houfe. 

Mr  Attor.  Gtii.  I  defire  to  know,  whether  he 
believes  that  he  had  Money  in  his  Houfe  the 
Night  he  was  robbed  ? 

Capt.  Mac-Domgh.  He  did  tell  me  fo,  but  I 
did  not  believe  him. 

Cotirt.  Do  you  know  any  thing  of  thofe  Coun- 
ters ? 

Capt.  Mac-Domgh.  My  Lord,  about  February 
lafi,  th.e  Wife  of  Daniel  Hkkey,  who  was  fuf- 
petted  to  be  in  the  Robbery,  came  to  me  and 
faid  that  her  Husband  was  like  to  be  undone  for 
pafltng  forae  Counters.  That  if  he  could  gee 
his  Liberty,  he  would  go  to  Dublin,  and  fwear 
the  Cheat  cf  thf  Robbery  ;  and,  fays  fhe,  we 
have  fome  of  rb.c-  Counters,  that  they  faid  was 
Gold,  Hi  our  keeping,  and  we  will  produce 
them. 

Cmt.  Did  you  fee  any  of  thofe  Counters  at 
any  Time. 

Capt.  Mac-Domgh.  Yes,  I  did,  when  the  Con- 
ftable  took  them  out  of  Hickeys  Houfe 

Mr  Soli.  Gen.  It  feems  that  Daniel  Hich/s  Wife 
told  him,  that  fhe  could  produce  the  Counters. 
We  fliall  fliew  you  that  there  was  Search  for  them 
accordingly.  To  w  horn  did  you  make  a  Difco- 
very  of  this  of  Hickeys  Wife  ? 

Capt.  Mac-Domgh.  I  told  it  to  Mr  Butkr.,  who 
is  a  Juftice  of  the  Peace  in  the  County  of  Clare ; 
and  to  Capt.  Bindon.  The  Woman  was  taken 
and  Indided  for  pafllng  thefe  Counters. 

Mr  Fufler.  How  came  fhe  to  be  difcharged 
after  fhe  was  taken  ? 

Capt.  Mac-Domgh.  She  was  bail'd  at  the  Quar- 
ter Seflions. 

Mr  Soli.  Gen.  My  Lord,  we  fhall  (hew  you 
where  the  Counters  were  found,  and  w  ho  found 
them. 

Mr  Bernard.    ' 
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Mr  Bernard.  And  we  (hew>  that  the  Man 
that  found  chetn  hid  them. 

The  High  Conftable  Ifalter  Hiionin  Sworn. 

Court.  Had  you  any  Warrant,  and  from  whom, 
to  fearch  for  Counters  or  Counterfeit  Money  ? 

Hmnin.  Yes,  my  Lord,  I  had  a  Warrant  from 
Dean  Blood,  to  fearch  for  Goods  that  were  pre- 
tended to  be  robb'd  from  Patrick  Hurly.  I  came 
to  the  Town  of  Moiighiia,  and  brought  with  me 
five  Men  and  a  petty  Conftable  ;  and  I  went  to 
the  Houfe  of  'John  Httrly,  Patrick  Hurly  s  Father, 
who  was  Bed- ridden,  and  removed  him  out  of 
his  Bed.  And  I  v\  ent  to  Cvtys  Houfe,  and  dug 
there  and  found  none ;  and  I  came  to  Daniel 
Hicky\  and  digged  about  ;  and  there  was  a  Bed 
of  Dung  by  the  fide  of  the  Houfe,  where  they 
fodder  their  Cattle,  and  it  was  a  Foot  above 
the  Floor  of  the  Houfe  ;  and  after  fearching  the 
reft  of  the  Houfe,  I  ordered  the  Dung  to  be  re- 
moved cut  of  the  Place,  and  I  bid  the  Fellows 
come  and  dig  there,  and  they  did ;  and  Nicky's 
Wife  held  the  Candle  her  felf  ;  and  one  of  the 
Men  that  was  next  the  Wall  hit  a  Stone  in  the 
Ground,  and  it  was  a  Slate  over  a  hole  in  the 
Floor,  and  the  next  of  them  threw  it  out,  and 
along  with  it  a  Suggane  and  a  Purfe  ;  and  when 
I  faw  the  Purfe,  I  would  not  let  him  handle  it. 
I  opened  it,  and  found  it  full  of  yell  jw  Counters, 
and  took  an  handful  of  them  out,  and  called  the 
People  of  the  Town,  and  reckon'd  them  all  be- 
fore their  Faces. 

Court.  What  did  you  find  in  the  Purfe  ? 

Htionin.  My  Lord,  nothing  but  Counters. 

Court.  Have  you  them  ? 

Huonin.  Yes,  I  have  all  that  was  found I 

came  to  the  Adlzes  at  Emiis,  and  my  Lord  Chief 
Juftice  Haly  ordered  me  to  keep  them  till  1  fliould 
appear  at  the  Trial. 

[Shews  the  Suggane  and  Purfe  with  the  Counters, 
■which  -was  opened  and  were  11 1  in  Numberi\ 

The  reafon  why  I  was  fo  careful  to  fearch  there, 
was  becaufe  Hicky's  Wife  was  prefling  for  ray 
not  touching  the  Dung;  and  after  they  were 
found,  when  (he  faw  the  Counters,  fhe  dropt  the 
Candle  and  went  away.  Says  I,  good  Woman,  you 
muft  go  along  with  me.  I  brought  the  Woman 
to  Enuis  i  and  I  was  brought  before  my  Lord 
Chief  Juftice,  who  defired  me  to  keep  the  Coun- 
ters againft  the  Trial. 

Mr  Hurly.  Whether  it  be  likely  that  this  Wo- 
man that  was  Indifted  forthefe  Counters,  would 
not  have  removed  them,  and  thrown  them  into 
a  by  hole ;  and  if  they  were  in  the  Ground,  whe- 
ther the  Purfe  would  not  be  rotten. 

Court.  He  fays,  when  it  was  taken  up,  the  Sug- 
gane that  was  about  it  was  mouldy  and  wet,  it 
does  appear  now  that  it  was  fo,  for  the  Purfe  it 
felf  is  damnified. 

Mr  Soli.  Gen.  Pray  what  is  the  Name  of  the 
Village  where  the  Houfe  ftands  ? 

Huonin.  It  is  Aloughna,  where  the  Father  of 
Mr  Hurly  lives. 

Mr  Bernard.  How  long  after  the  Robbery  was 
this  found  i" 

Huonin.   It  was  a  whole  twelve  Month. 
Vol.  V. 


Mr  Bernard.  Was  you  direSed  to  fearch  th-i^ 
Dunghil  before  you  went  to  the  Houlc  ? 

Huonin.  No,  I  was  not;  only  a  Fellow  told  me 
that  he  fufpeded  that  Place. 

Mr  Recorder.  Was  it  in  the  firft  Place  or  in  the 
laft  Place  you  fearch'd,  that  you  found  thefe 
Counters  ? 

Huonin.    It  was  in  the  laft  Place. 

Mr  Recorder.  How  near  is  this  Hicky's  Houfe 
to  Mr  Hurly's  > 

Huonin.  About  a  quarter  of  a  Mile,  or  lefs. 

[Alderman  Walton  Sworn.] 

Mr  Forfier.  Sir,  Mr  Hurly  calls  you,  to  knoW 
w'h  !t  Money  you  paid  him  ? 

Aid.  IValton.  My  Lord,  I  came  over  with  Mr 
Hurly  in  Oclober,  \6^-].  And  fome  time  after  he 
was  here,  he  came  to  me  and  told  me,  he  had 
fome  Money  to  receive,  and  ask'd  me  if  I  would 
receive  it  for  him.  I  told  him  it  was  Mr  Burtons 
bufinefs  ;  but  he  faid  he  was  a  Stranger  to  him, 
and  fo  I  let  my  Servant  receive  400  Pounds  from 
Mr  Arthur,  and  100  Pounds  from  Mr  Fitz.-Symons: 

Mr  Bernard.  I  dcfire  Aid.  U^nlton  to  tell  when 
they  came  over  in  the  War  time,  whether  he  faw 
any   Jewels  with  Mr  Hurly  ? 

Aid.  Walton  We  did  fee  a  Ship  that  we 
thought  was  a  Privateer,  but  it  prov'd  a  Friend. 
He  then  told  me,  he  had  fome  things  of  great  Va- 
lue, which  he  was  going  to  fecure,  but  I  did 
not  fee  them. 

Sir  John  Mead.  How  long  was  the  Money  in 
your  Hands  ? 

Aid.  JValtvn.  It  was  all  drawn  out  in  three  ot 
four  Months  time. 

Mr  Attor.  Gen.  Pray  was  it  all  drawn  out  of 
your  Hands  before  gg  .'' 

Aid.  IValton.    Yes,  yes. 

Mr  Soli  Gen.  The  next  thing  that  was  drawn 
out  was  Writs  and  Privifo's,  to  force  Mr  Hurly 
to  pay  back  the  Money  to  Mr.  Fifher.  My  Lord, 
we  will  call  two  that  were  by  when  thefe  Coun- 
ters were  found  by  the  Conftable. 

[Xhomoi  Edwards  Sworn.] 

Court.  Do  you  know  of  any  fearch  made  in  any 
body's  Houfe  concerning  Gold  or  Money  ? 

Edward!.  My  Lord,  I  was  commanded  by 
the  High  Conftable  IValton  Hionin,  to  the  Houfe 
of  Daniel  Hicky ;  and  w  hen  I  came,  I  found  a 
Youth  on  his  Knees  making  up  the  Dung.  I 
asked  him  what  he  was  doing  there ;  the  Wo- 
man faid,  he  was  endeavouring  to  hide  fome 
Potatoes.  I  told  her,  there  was  no  body  would 
take  them  away.  Now,  my  Lord,  there  was  no 
Potatoes  there  ;  but  we  found  the  Counters  un- 
der the  Dung,  about  eight  Inches  deep  in  the 
Ground  ;  they  were  in  a  Leather  Wallet,  whip'd 
about  with  a  Thumb  Rope  of  Hay. 

Court.  How  did  the  Woman  behave  her  felf? 

Edwards.  When  the  High  Conftable  told  her 
you  muft  go  along  with  me,  ftie  faid,  now  thefe 
are  found,   I  believe  I  muft, 

Mr  Forfter.  Did  you  fee  the  Counters  when 
they  were  taken  ? 

Edwards.  Yes.  I  did. 

Mr  ForRer.   Did  they  look  frertl  .•* 

Edwards.  Yes,  they  did. 

E  e  e  a  Mr  Sol 
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Mr  S'U.  Gen.  My  Lord,  before  we  go  any  fur- 
ther the  Gentlemen  th;it  are  Councel  for  the 
Traverfer,  would  fain  infinuate.  that  the  Coun- 
ters w-jre  laid  there, —  that  'They  that  hide  can  find' 
Now  therefore,  to  fliew  that  to  be  impoffible, 
^ve  fhall  prove  to  you,  that  this  Woman,  the  Wite 
of  Daniel  Hicky,  did  offer  fome  of  thefe  Counters 
for  a  Gov,  betore  this  Difcovery, 

[Mortogh  Mac-Colloghy/y;o>«.] 
(Per  Interpreter.) 

Mr  Attorn,  Gen.   Does    he    know  one  Daniel 

Hicky  ? 

Jiiterp.     He  does. 

Mr  Attor.  Gen.   Does  he  know  his  Wife  ? 

Jnterp.    Yes. 

Mr  Attvr.  Gen.  Had  he  any  Dealing  \vith  any 
of  them  ? 

Lnerp.  He  fays,  he  had  a  Cow,  and  it  was 
flray'd,  and  he  found  her,  and  was  hurrying  her 

home  by  Nicky's  Houfc  ;  he  refted  there, 

being  weary,  and  was  taking  a  Pipe  of  Tobacco, 
and  they  ask'd  him  if  he  would  fell  the  Cow ;  he 
faid,  he  would  :  And  fhe  went  into  a  Back-room 
and  brought  two  yellow  Pieces,  — —  he  fays,  he 
has  the  two  Pieces  here  to  fhew, 

[  Produces  the  Pieces,  icing  fwo  ycUuw  Counters, 
the  jams  ivith  thofe  that  Huonin  produced  in 
the  Ptirfe.} 

Court.  Are  thofe  the  Pieces //JrV^/s  Wife  offer'd 
him  for  this  Cow? 

Interp.  He  fiys,  they  nre.  When  he  was  re- 
ceiving the  two  Pieces  the  Woman  gave  him,  he 
ask'd  her  what  they  were  ;  fhe  faid.  Two  Gui- 
neas :  He  fiid,  he  believ'd  they  were  fome  of 
Patrick  Hurlys  Gold. 

Court.    Why  did  he  lay  fo  ? 

Interp.  Becaufe  he  imagin'd  he  had  fome  Gold 
Counters, 

Cmrt-  Did  he  fell  his  Cow  for  the  Money 
then  ? 

Interp.    No,. 

Court.    How 
then  ? 

Interp. 


came  he    to  keep   the  Money 


He  told  her,  he  did  not  like  the  Coin, 
and  he  would  not  fell  his  Cow  for  them,  becaufe 
they  were  fome  ot  Patrick  Hurly's  Gold  ;  and  he 
faid,  W  hat  will  you  take  for  'em  ?  I  have  Three- 
pence Half-penny,  and  fome  Tobacco,  and  if  you 
win  take  them,  I'll  give  'em  you  for  the  Pieces  : 
Yes,  faid  flie,  I  will  5  and  I  wifti  I  had  fo  much 
for  every  one  I  have. 

Court.  He  fays,  he  was  after  this  examin'd  by 
a  Juftice  of  Peace  concerning  thefe  Things  j  How 
came  he  to  be  examin'd  .' 

Interp.  He  went  himfelf  and  fhew'd  'em  to 
Mr  Bindon. 

Court.  Did  he  go  of  himfelf  ?  or,  Was  he 
fent  ? 

Interp.  He  fays,  he  told  Sir  Domgh  0-Brien 
what  had  happen'd,  and  he  direded  him  to  go 
to  the  Juftice. 

Court.  Pray,  how  long  was  it  after  he  had  thefe 
Counters  ? 

Interp.    He  fiy«,  Nine  or  Ten  Days. 

Court.  Did  he  go  to  Sir  Donogh  of  his  own  ac- 


cord? or.  Did  any  one  bid  him  go  ? 

Interp.    He  went  freely  of  himfelf. 

Cotirt.    When  was    it   that   lie  receiv'd    thofe 
Covmters  he  fpeaks  of  ? 

Interp.    About  Chrijlmas  laft 

Cotirt.    When  was  it  he  bought  the  Cow  ? 

Interp.    He  fays,   he  bought  her  at  Clare  Fairj 
about  Allholland'tids  betore. 

Court.    What    Time  was  it  that  the  Woman 
would  have  bought  it  of  him  ? 

Interp.    It  was  a  good  while  after. 

Court.    Was  it  before  or  after  Chrijlmas  he  was 
felling  the  Cow  to  this  Woman? 

Interp.    After  Chrifir/ias,  my  Lord, 
How  long  alter? 
He    does   not    exaiftly  remember  the 


Court. 
Interp. 
Time. 
Court. 


Now,    pray  Gentlemen,    we    muft  do 

Right  to  every  body.  ■ -When  he  comes  to 

receive  the  Counters,  he  faid,  it  was  about  Chrijl- 
mas ;  and  when  he  comes  to  tell  )ou  v.hen 

he  bought   the  Cow,   it  was  all  at    the    fame 
Time. 

Mr  SoU.  Gen.  No,  no  ;  the  Matter  of  the  Coun- 
ters was  at  the  Time  when  fhe  cheapen 'd  the 
Cow  ;  but  he  bought  the  Cow  at  Ail-Saints  be- 
fore, and  he  was  about  felling  her  at  C/mfhnas. 

Mr  Recorder.  About  nine  Days  after  he  was 
in  pofleffion  of  the  Gold,  he  came  to  Sir  Donogh 
O  Brien,  of  his  own  accord,  aud  he  bid  iuai  go 
to  a  Juffice  of  Peace. 

yix  Btrnard.    Pray,  why  did  he  not  go  to   Sir 

Dow'gh  0-/"'>7>«  fooner  ? ■  And,  what  made 

him  go  then  ? 

Interp.    He  waited  for  the  Quarter-Sefllons. 

Mt  Bernard.  Who  is  the  neareli  Julficeof  Peace 
living  next  to  his  Houfe  > 

Interp.     Mr  Bindon. 

Court.  How  came  he  not  to  go  before  Mr  Bin' 
don  immediately  when  he  got  the  Counters  ? 

Interp.  He  lays,  he  waited  for  the  Quarter- 
Seffions. 

Court.  Pray,  how  came  he  not  to  go  imme- 
diately to  Mr  Bindon,  being  the  next  Juflice  of 
Peace,  rather  than  to  Sir  Dcmgh  0  Brien  ? 

Interp.  He  expcded  all  the  Juftices  would  be 
together  at  the  Quarter-Sefllons. 

Mr  Fur/ler.     Mr  Hurly  dcfires  to  ask  that  Man 

fome  Queflions. How  came  the  Cuw  to 

go  out  of  the  Barony  after  he  had  bought  her  ? 
How  came  the  Cow  there  <* 

Interp.  The  Man  that  fold  him  the  Cow  in 
Clare  Fair  li\'d  there,  and  fhe  flvay  d  back  again. 

Mr  Hurly,   How  came  the  Cow  to  go  aftray  ? 

Mr  Sol/.  Gen.  We  cannot  tell  you,  you  may 
examine  the  Cow,  the  Cow  know  s  beft. 

Mr  Attor.  Gen.    We  will  now  fhew,  that  when  ' 
Huily  came  from  Dublin  he  lodg'd  at  Capr.  "John  j 
Lynches  Houfe,  and  he  pull'd  out  of  his  Portman- 
teau a  large  Bag,  that  look'd  as  if  it  v/ere  full 
cf  Gold ;  and    Capr.  Lynch  haiidiiig   of  it,  and 
finding  it  light,   he  open'd  it,  and  found  ic  to  be  j 
Counters.  I'his  Cape.  Lynch  is  Landlord  oi  Mjvgh'  j 
na,  and  they  were  intimate  together,  •'    | 


[Capt.  Lynch /cuO/K.] 

Mr  Attor.  Gen.    Pray,  do  you  luiow  !Mr  Patrick 
Hurly,  now  at  the  Bar  ? 

Capt. 
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Cape.  Lynch.  I  have  known  him  thefe  Thirty 
Years. 

Comu    Have  you  intimate  acquaintance  wich 

him  ? 

Capt.  L)nch.    He  cannot  deny  but  I  have. 

Mr  Attor.  Gen.  Pray  give  an  Account  of  his 
coming  ro  your  Houle. 

Capt.  Lynch.  I  met  Mr  Hurly  at  Loughvea,  at 
one  Harry  Barger/s  Houle,  in  the  Year  i6^^,  ei- 
ther a  little  before  or  after  Chriftmas. 

Court.    Where  was  he  going  ? 

Capt.  Lynch.  He  was  going  to  the  County  of 
Clare,  from  Dublin;  and  as  we  were  armkiiig  a 
Bottle  of  Wine,  —  he  went  to  a  Porananteau 
that  lay  on  a  Table,  and  taking  out  Linnen,  he 
pull'd  out  a  Bag  that  held  about  a  Qiiart ;  faid  I, 
Mr  Hurly,  you  are  well  {lock''d  with  Money  com- 
ing from  Dublin  And  I  clapp  d  my  Hand 

into  the  Bag,  took  out  an  handful,  raid  they  were 
Counters,  my  Lord,  of  feveral  iizes,  like  liugle 
and  double  Lnuis  d'Ors. 

Mr  Soil.  Gen.    Shew  him  fome  of  the  Coun- 
ters. 

[He  looks  on  them.] 

Capr.  Lynch.    This  is  like  them. 

Hurly.    When  was  it  ? 

C  ipt.  Lynch.  It  was  a  little  before  Chriflmas, 
or  foon  afcer.  — —  I  wonder,  Mr  Hurly,  that 
you  (hould  deny  it- 
Mr  Soil.  Gtu.  \Jprx\  the  Oath  you  have  taken, 
had  >ou  any  Difcourfe  at  this  meeting  about  any 
Acts  of  Pirliament  .<* 

Capt.  Lynch.  I'll  tell  you,  my  Lord  :  He  ask'd 
how  Mr  B.iukiS  Money  \^ent.  Mr  Banks  was 
one  thtt  was  mbb'd  of  the  Value  (,{  Two  hun- 
dred and  fiity  Pounds,  and  the  Grand  Jury,  at  the 
Affizes,  allow 'd  him  the  Money  when  he  peti- 
tion'd  for  it.  A  while  after,  in  our  Journey, 
fays  he,  Coufin,  I  have  a  great  deal  of  Confidence 
in  you,  and  if  you'll  aOift  me  to  get  Money  — — 
I  told  him,  in  any  juft  Way  I  would,  but  not 
otherwife. 

Mr  Atm.  Gen.  Had  you  any  Difcourfe  about 
the  Rapparee  Ad  ? 

Capt.  Lynch.    He   told   me  plainly,    that  if  I 

Would  but  affifl;  him, and  then  brought 

down  the  Statute,  and  ask'd  me  again  how  Mr 
Banks's  Money  went  in  our  County  :  I  told  him, 
he  recover'd  his  Money  from  the  County.  Says 
he,  Couiin,  I  really  want  Money,  and  if  you'll 
Rffift  me  in  fuch  a  Matter,  and  come  to  me,  I 
will  deliver  you  your  Leafe.  I  told  him,  I  would 
affift  him  in  any  juft  Way,  but  no  further. 

Mr  Recorder.  You  faid  juft  now,  that  he  fpoke 
oftheAa. 

Capt.  Lynch.  He  told  me.  That  the  Aft  was  a 
very  good  Way  for  a  Man  to  get  Money  that 
wanted  it. 

Mr  Alter.  Gen.  Are  you  a  Relation  to  Mr 
-Hurly  ? 

Capt.  Lynch.  I  have  a  Friendfhip  for  him,  and 
if  I  had  known  I  was  to  be  fummon'd,  I  would 
not  have  been  within  forty  Miles  of  this  Place 
this  Day. 

Court.    Pray,  V  hat  Relation  are  you  to  him? 

Capt.  Lynch.  His  Brother  was  married  to  my 
Sifter,  and  he  and  his  Father  was  Tenants  to  me 
and  my  Father  thefe  forty  Years. 


Court.  Had  you  any  Linnen  fent  to  your 
Houie  ?  And  by  whom  ? 

Capt.  Lynch.  My  Lord,  I  cannot  tell  was  it 
Linnen  or  no,  but  there  came  a  Trunk,  and  I 
had  a  Letter  beforehand  ( it  w  as  in  April  or  May 
I  7oo>  informing  me,  that  the  Trunk  would  be 
with  me  that  Night,  and  de-firing  me  that  I 
would  not  let  the  Men  that  brought  it  fee  it  af- 
ter wards. 

Court.  Did  the  Trunk  come  ? 
C:ipt.  Lynch.     \'es. 
Court.    Was  it  weighty  ? 

Capt.  Lynch  It  was  as  much  as  any  Two 
could  carry.— — The  Servants  told  me,  they  were 
coming  all  Night,  rhat  they  did  not  fleep. 

Cmrt.  How  far  is  your  Houfe  from  Mr  Hm' 
ly's  > 

Capt.  Lynch.    Seventeen  Miles. 
Court.    Had  you    any  Difcourfe  with  him  In. 
the  Goal  of  Ennis  ? 

Capt.  Lynch.  Yes;  I  went  to  fee  him  at  the 
Goal  of  Ennis,  and  Mr  Butler  met  me  :  I  told 
him,  I  w^as  going  to  fee  Hurly.  And  as  we  were 
taking  a  Bottle  of  Wine  together,  I  faid,  Coufin, 
it  is  not  fit  for  any  Gentlemen  to  vifit  \ou,  for 
the  Pranks  you  play'd  in  France,    and   now   this 

Robbery. He  faid.  Sir  Donogh  0-Brien  was 

the  greateft  Enemy  he  had   againft    him, • 

but  he  would  lofe  his  Biuud,  or  he  fhouldlofe 
his. 

Court.  Did  the  Servants  that  brought  the 
Trunk  tell  you  what  was  in  the  Trunk  ^ 

Capt.  Lynch.    They  told  me,  that  it  was  really 

full  of  Linnen. And   Ulkk  Bourk  came,    and 

expefted  Mrs  Htirly  that   Night. My  Wife 

was  like  to  die. The  Servants   that   brought 

me  the  Trunk  brought  m.e  a  private  Token,  not 
to  let  any  body  have   it,  — —    not   Capt.  Bourk 

himfelf. — — But  I  fufpefted  there  was  no 

good  in  it,  and  I  let  them  take  it  aw  ay  ;  fo  the 
Trunk  ""as  taken  away  from  my  Houfe  that 
Night,  and  brought  to  a  Neighbour's  about  a 
Mile  off 

Mr  Soil.  Gen.    What  Relation  is  Ulick  Bourk  to 
Mr  Hurly  ? 
Capt.  Lynch. 
Mr  Bernard. 


They  are  married  to  two  Sifters. 
My  Lord,  this  Gentleman   hath 
fwore  very  materially,  and  I  defire  he  may  fix  a 
Time,  and  tell  us  within  a  Fortnight ;  Was  it  be- 
fore or  after  Chriflmas  ? 

Capt.  L)nch.  I  am  not  pofitivc,  but  it  was  in 
the  Year  i6pp. 

Mr  AttOY.Gen.  What  Houfe  was  it  at  Lotighren  ? 

Capt.  Lynch.    It  was  at  Harry  Bargery's  Houfe. 

"Mr. Hurly.    What  Time  was  it'' 

Capt.  Lynch.  I  cannot  be  pofitive  to  TimCj 
but  it  was  betore  the  Robbery. 

Coirrt.  Pray  recoiled,  as  near  as  you  can,  what 
Time  it  w  as  you  were  together  at  L.oughrea. 

Capt.  Lynch.    I  can't  be  pcfitive. 

Mr  Bernard.  Was  it  in  the  Time  o?  Le:it,  or 
not  ?     It  is  ftrange  ! 

Capt.  Lynch.  If  I  did  know  to  a  Day,  I  would 
tell  it. 

Mr  Recorder.  You  fay,  it  is  ftrange ;  he  fay?; 
that  Mr  Hurly' s  Denial  to  him  is  m.ore  ftrange: 
He  is  particular  as  to  the  Time  of  the  'f'rur.kj 
and  yet  he  can't  be  fo  as  eo  the  other  Time. 

Cojirt* 
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Court.  Mt  Hiirly,yo\x  ftiall  make  the  bed  Ufe 
of  it  you  can  J  when  the  Man  tells  you  on  his 
Oath,  that  he  cannot  tdl;  and  we  can't  make  a 
Man  fwear  more  than  he  can  fwear :  He  fays,  it 
was  in  p^,  and  before  the  Robbery.  Was  it  in 
VVinter,  or  Summer  ? 

Capt.  Lynch.  In  the  Winter,  as  I  do  really  re- 
member it. 

lAxHurly.  My  Lord,  I  humbly  offer  this: 
This  Gentleman  fays,  he  met  me  at  Harry  Bar- 
gery^s  Houfe  in  Loughrea ;  and,  that  I  open'd  my 
Portmanteau  for  him  to  takeout  a  Bag. 

Court.  No,  he  fays  you  open'd  that  Portman- 
teau to  take  out  fome  Linnen,  and  you  took  out 
a  Bag,  and  you  look'd  into  it. 

Mr  Hurly.  Was  tiiis  half  a  Year  before  the 
Robbery  ? 

Capt.  Lynch.    1  do  not  know, 

Mt  Hurly.  My  Lord,  I  will  prove  I  was  not 
there,  at  Loughrea,  the  lafl:  time  1  vent  home. 
And,  my  Lord,  my  Ftther  held  fome  Land  from 
him  :  There  came  fome  Difference,  and  he  told 
his  Brother,  that  if  I  did  not  give  up  the  Land, 
he  V  ouid  give  me  a  Lift. 

Mr  Bernard.  Was  there  any  one  in  the  Room 
then  with  you  ? 

Capt.  Lynch.     No  body  but  Mr  Hurly  and  L 

Mr  Hurly.  Pray,  Sir,  what  fort  of  Portman- 
teau was  it  ? 

Capt.  Lynch.    It  was  a  Cloth  Wallet,  blue  and 

red. 

Mr-  ^4ttor.  Gen.  The  next  Evidence  we  pro- 
duce is,  one  Charles  Cajjidy  ;  he  w  as  thought  a  fit 
Man  for  the  Service,  and  was  foUicited  tp  be  Com- 
mander in  chief  of  this  Robbery. 

[  Charles  Caffidy  fwom.} 

Court.  Give  an  Account  what  you  know  of  any 
Robbery  of  Mr  Hurly. 

Caffidy.  My  Lord,  I  was  aPraaitioner  in  Sur- 
gery i  and  Mr Hurly's  Father  fell  lick,  and  I  was 
fent  for  to  attend  him  three  Weeks  or  a  Month  j 
and  then  one  Dr  Brady,  a  Relation  of  Mr  Hurly  s, 
was  fent  for.  And  as  we  were  going  up  to  fee 
other  Patients,  the  faid  Dr  Brady  and  I,  fays  the 
D>  'ftor,  If  you  will  take  upon  you  a  Bufinefs, 
you  (hall  have  Twenty  Guineas.  What  is  it  to 
do,  fays  I  ?  It  is  to  head  a  Party,  fays  he,  to  rob 
Hurly,  and  then  he  will  raife  Money  on  the  Coun- 
ty. And  after  this,  when  he  came  back,  the 
Dnftor  told  him  what  he  had  offer'd  me.  Hurly 
faid,  I  will  give  him  Forty  Guineas;  and  faid, 
he  would  get  People  himfelf :  And  he  faid,  I 
have  four  Perfons  that  I  will  truft  with  you,  tJ^c. 
but  I  went  away,  and  never  came  near  him 
fince. 

Court.    When  was  this  ? 

Cajjidy  It  was  thirteen  or  fourteen  Months  be- 
fore he  was  robb'd. I  ferv'd  in  the  Houfe 

from  before  Chriflmas  to  Eafter. 

Court.  Mr  Hurly,  he  fwears  thus;  That  he  was 
imploy'd  to  attend  your  Father,  that  was  fick  at 
that  time  ;  and,  that  after  fome  Attendance  you 
took  Occafion  to  fend  for  Dr  Brady,  a  Relation 
of  yours  :  And  going  with  the  Doctor  abroad  to 
vifit  other  Patients,  he  told  hira.  You  get  little 
Tees  from  Mr  Hurly,  but,  fays  he,  if  you  will 
Jicad  a  Party  for  a  pretended  Robbery  on  Mr  Hicrlyy 


he  will  get  Money  of  the  County,  and  you  fhall 
have  Twenty  Guineas.  He  faid,  he  did  not  care 
to  meddle  with  it,  for  his  Relations  would  fuffer 
by  it;  but  he  faid.  It  would  be  but  little  that 
every  one  would  pay :  Then,  faid  he,  1  don't  care 
if  1  do.  And  when  he  came  home,  the  Dodor 
told  before  your  Face  what  he  had  done  :  You 
faid,  What  1  give  him  Twenty  Guineas !  I'll 
give  him  Forty  Guineas.  And  after,  when  be 
went  home,  bethought  not  fit  to  do  it  ;  for  he 
told  you,  his  Face  was  very  remarkable,  and  known 
in  the  County,  and,  that  he  fliould  be  difcover'd. 
Oh!  Sir, faid  you,  I'll  help  you  to  another  Face. 
You  told  him,  he  i\\o\x\&h^\'Q  one Donogh Q-Brieiiy 
Daniel  Hkky,  and  Calaghan  Curty  to  affift  him. 

Mr  So//.  Gen.  Has  not  Donogh  0  Brien  another 
Name  ^ 

Caffidy  I  know,  my  Lord,  it  is  Donogh  C-Brieu 
Andrews  s  Son. 

Court.  You  have  been  acquainted  CmccChri/lmas 
was  two  Years,  When  was  it  that  this  was  laid 
to  you  by  Dr  Brady  f' 

Caffidy    It  was  the  February  after. 

Mr  Robbins.  How  long  after  this  Difcourfeof 
Dr  I  rady  and  Mr  Hurly  did  you  Ipeak  of  it  ? 

Ciffidy.  My  Lord,  I  did  not  fpeak  of  it,  and 
the  Night  it  was  to  be  tranfafUd  I  ran  away 
from  my  own  Houfe,  for  fear  of  being  fu- 
fpefted 

Ml-  Rabbins.  Did  you  go  before  a  Juftice  of 
Peace  voluntarily  ?  or.  Were  you  call'd  to  give 
that  Examination  ? 

Caffidy.  I  kept  it  to  my  felf  till  laft  Sunday  ; 
being  at  Church,  and  after  dining  at  Mr  Hick- 
man's, they  were  talking  of  Hurly's  Bufinefs.  I 
faid.  There  is  a  Man  in  this  Country  that  can 
do  Mr.  Hurly  more  Mifchief,  in  relation  to  this 
Robbery,  than  any  other.  Who  is  that  ?  faid 
he.  I,  being  afraid  to  bring  my  felf  into  Trou- 
ble, faid  no  more.  Says  the  Minifler,  You  ought 
to  be  punifh'd  if  you  don't  do  your  beft  for  to 
fave  your  Country  from  Ruin.  And,  upon  this, 
after  I  came  home  1  recollefted  my  felf,  and  I 
went  to  a  Juftice  of  Peace  and  fwore  it ;  and 
after  I  had  given  my  Teflimony,  he  bound  me 
over  to  profecute. 

Mr  SoS.  Gen.  He  has  done  like  an  honeft 
Man. 

Mr  Forfier.  How  came  you  to  conceal  it  for 
Two  Years  paft  ?  Did  you  ever  tell  it  to  any 
Man  before? 

Cafjidy.  But  to  one  young  Man,  tliati  thought 
would  joyn  with  me. 

Cowt.    What  young  Man  is  that  > 

Caffidy.  'Tis  one  Conner.  When  I  was  at 
Mr.  Hurly's  Houfe,  I  often  play'd  a  Game  aC 
Tables  with  him  :  When  he  had  not  then  Mo- 
ney to  fend  for  a  Bottle  of  Wine,  he  got  me  to 
fend  my  Note  for  twelve  Bottles  of  Wine  ac 
Ennis. 

"Mr  Attorn.  Gen.  The  Perfons  concern'd  in  the 
Robbery  had  Vizards  :  We  fhall  Ihew  you,  that 
when  Mr  Hurly  was  in  Dub/in  laft,  whar  Shop  he 
was  at,  and  what  fort  of  Commodities  he  bought. 
There  was  a  Mafque  to  be  aded. 


[  Daniel  Kiefe  fworn.  ] 
Mr  Attor.  Gen.    Pray,  where  do  you  live  ? 


Kufe. 


Ti 


uriier. 


101.  for  Perjury,  and  a  Confp'iracy  to  Cheat  the  County     5  99 

AVi/t?.    In  Town  my  Lord,   with  Counfellor     no   Money  :  And  a  Day  or    two  after  he  writ 

me  Letter,  and  deOred  me  to  raiTehis  Wife  feme 
Money  on  a  Bond  <.i  Ca^i.  Mjc  Domefs  :  I  fent 
to  Mr  Qnnor,  and  got  him  to  endorfe  a  Bill  to 
Mr  Lum,  and  the  Money  w  as  lupplicd  :  And  af- 
ter he  came  to  Town  again,  1  went  to  his 
Lodging,  to  Mr  Raftvjfs  in  Capel-jheet ;  there 
vere  two  Soldiers  that  w  ould  not  let  me  in  ;  I 
fpoke  to  the  Sheriff",  Mr  Cufuik,  fo  I  went  in  'to 
him,  and  told  him,  I  was  ferry  for  him.  He 
faid  it  was  for  profecuting  Sir  Donat  O-Byien. 
Says  he,  you  know  Sir  Richard  A'jglt's  Hand  and 
Sir  Donat  0  Briens ;  there  are  Letters  to  Kin<T 
JaiTies  ;  and,  faid  he,  you  and  I  muft  live,  and 
we  may  get  Money  by  it. 

Mr  Sul.  Gen.  Now,  my  Lord,  we  c:Ul  this 
Gentleman  to  fhew,  that  at  the  Time  of  his 
fending  this  Money,  Mr  Binly  was  in  an  indi- 
gent Condition.     When  was  it.*" 

Mr  Geary.  It  was  in  Michaebnai  Term,    169^. 

Mr  Hurly.  By  Virtue  of  your  Oath,  Have  you 
no  Gratification  for  coming  here  ? 

Mr  Geary.  No,  by  Virtue  of  my  Oath,  I  have 
not. 


Mr  Att.  Gen.  If  your  Lordfhips  pleafe  to  ask 
him,  W'iiether   he  knows  Mr  Hnrly  ? 

Kiefe.  I  knew  Mr  Hurly  thefe  many  Years. 

Mr  Att.  Gen.  Priy  give  an  Account  what  you 
obltrvcd  when  Mr  Hurly  was  going  into  the 
Country  ;  what  Siiups  you  met  him  in,  and  what 
CoitimrditifS   he  was  buying. 

Kiefe-  In  February  169^),  he  came  into  Mr. 
Bently's  Sliop,  and  asked  torMafques  to  wear  at 
a  Mafqueradc  :  He  told  him  he  ibid  none,  but 
there  were  iotr.e  in  Chrijl's  Church-^ard  ;  and  he 
went  in  at  the  Gate  towards  the  Yard,  and 
v.hen  lie  was  gone,  I  faid,  Mr  Bently,  I  wonder 
what  he  deligns  to  do  with  them,  I  fear 'tis  for 
no    good    Delii;n. 

Mr  Att.  Gen.  Prav  wiieft  did  he  go  when  Mr 
Betitly  told  him  they  were  to  be  had  in  Chri/i's 
Church-Yard  ;- 

Kiefe.  He  went  ftreight  into  the  Yard. 

Mr  An.  Gen.  What  Time  was  it  ? 

Kiefe.  It  was  in  February  99,  the  latter  end  of 
the    Term. 

jfifei'/j  Bently   Sworn. 

Mr  An.  Gen.  Pray  my  Lord,  that  Mr  Banly 
may  give  an  Account  whether  he  knows  Hurly. 

Bently.  Yes  my  Lord,  I  do And  I  remem- 
ber he  came  into  our  Shop  to  ask  for  Mafquera- 

ding  Mafques  or  Vizards.  ■ And  I  chink  it 

was  about  January  or  February  I  told  him 

we  had  none.     Pray,  fays   he,  can    you    tell  me 

where  I  can  get  any  ? I  faid  Icannot  tell, 

uhlefs  you  get  them  in  the  Y.nrd  :  And  he  w^ent 
thro'  the  Shop  into  tlie  \ard. 

Mr  Att.  Gen.  When  was  tiiis  ? 

Bently.  It  w  as  January  or  February,  pp. 

Mr  Fofier.  Did  you  ever  fee  him  before  that 
Time  ? 

Eently.  Yes,  feveral  Times He  bought 

fevcral  Things  in  our  Shop. 

Mr  Fjler.  But  no  Mafques  ? 

Bently.  No,  but  asked  for  Mafquerading 
Mafques  or  Vizards. 

Mr  An.  Gen.  My  Lord,  the  Reafon  why  we 
we  have  been  the  more  particular  in  this,  is,  that 
it  has  made  a  great  Rumour  and  Noife,  that  ic 
would  be  ofgreat  Difadvantage  to  Mr  Hurly,  and 
therefore  w^e  go  to  thefe  Particulars,  that  no  Man 
may  pretend  but  the  Matter  is  made  plain  againfl 
him.  We  fhall  produce  fome  few  Evidences 
more. 

Mr  Recorder.  Hurly  has  lately  publlfhed  a  Li- 
bel agai.ift  the  Gentlemen  of  the  County. 

Mr  Geary  Sworn. 

Mr  Binler  Had  you  any  Difcourfe  with  Mr. 
Hurly  1   And  what  ;' 

Mr  Ati.  Gen.  Pray  give  the  Court  and  Jury 
an  Account,  Whether  you  know  Mr  Hurly,  and 
his  Circumlfanccs,  and  any  great  Quantity  of 
Money  that  he  had  .'' 

Mr  Geary.  Mr  Hurly,  in  February  laft  waS 
Twelve-month,  told  me  his  Proteftion  wasout; 
and  he  delired  me  to  get  a  Lodging  for  him  : 
I  defired  him  to  come  to  my  own  Lodging  in 
Capel-Jlreet.  When  he  went  out  of  Town  I  went 
with  him  as  far  as  IJland-Bridge ;  he  faid,  he  had 


I'ljomai  Connor  Sworn. 

Mr  Sul.  Gen.  What  do  you  know  of  Mr  Hurly, 
about  Money  ? 

I'lmnas  Conner.  That  Gentleman,  Mr  Geary, 
came  to  me,  and  told  me,  it  would  be  an  Obli- 
gation on  him  to  get  twenty  Pounds  for  Mr. 
Hurly  s  Lady  ;  upon  that  I  drew  a  Bill  of  Ex- 
change, fo  they  had  the  Money ;  but  what  they 
did  with  it,  I  do  not  know. 

Mr  Hurly.  Was  not  the  Money  paid  again  ? 

Connor.  Yes,  it  was  paid. 

Mr  Hurly.  Then  did  I  want  Money,  when 
you  drew  the    Bill,  and  the  Money  was  paid  > 

Mr  At.  Gen.  My  Lord,  Mr  Hurly  was  not  able 
to  pay  this  Bill,  and  we  fhall  give  you  an  Ac- 
count who  paid  it. 

Capt.  Mac-Donnel  Sworn. 

Mr  Butler.  You  heard  the  Evidence  of  Mr 
Geary  ? 

Capt.  A'lac-Donnel.  Yes. 

Mr  Butler.  What  do  know  of  the  Matter. 

Capt.  Mac-Donnel.  I  did  owe  fome  Money  by 
Bond  to  Mr  Hurly,  and  he  writ  to  me  to  pay 
thirty  Pounds :  I  don't  know  what  the  Sum  was, 
that  Mr  Geary  had  advanced  ;  but  1  writ  him 
Word,  I  would  not  pay  him  any  fucli  Sum,  buc 
I  bid  him  fend  my  Bond  to  Capt.  Gardiner's  in 
Limerick,  and  the  Money  fhould  be  paid  there  ; 
and  it  was  fent  accordingly,  and  the  Money  was 
paid  :  It  was  fomething  lefs  than  50/. 

Mr  At  Gen.  Pray,  when  this  Robbery  was 
talked  of,  did  any  body  apply  to  you  to  take 
you  off  that  you  fliould  not  oppofe  the  Prefenc- 
ment,  but  fuffer  it  to  go  on. 

Capt.  Mac-Donnel.  Mr  Hurly  fpoke  to  me  to 
be  his  Friend.  I  was  always  his  Friend  :  And 
Capt.  Bourk  fpoke  to  me  to  fpeak  to  a  Gentle- 
man of  the  Grand-Jury,  that  lay  with  me,  ( that 
was  much  againfl  him )  to  defire  him,  that  he 
would  not  appear  againfl:  him  ;  and  thar  he  and 
his  Tenants  iThould  be  freed  from  paying  any 
Part  of  the  Money. 
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Mr  Bernard.  My  Lord,  I  am  Council  for  the 
Traverfer:  The  Queftion  is,  Whether  he  be 
Guilty  ot  Perjury  in  an  Information,  fworn  be- 
fore Mr  Blood. If  your  Lordfhips  will  hear 

the  Proofs,  we  fhail  turn  the  Table j  and  prove 
Mr  Hurly  was  a  Man  that  came  with  a  good 
Fund  of  Money  into  this  Kingdom,  and  left  a 
good  Fund  in  France,  and  that  he  drew  Bills  ot 
Exchange  upon  his  Correfpondent  in  France  ;  that 
his  Correfpondent  gave  him  an  Account,  that 
Mr  Arthur  diicovercd  wliere  all  his  Eftefts  lay, 
and  all  was  feized  ;  and  the  Bills  came  back  pro- 
teflcd.  Then  he  comes  and  a.a'ifes  with  Sir 
fj''il'in?n  Hardack,  who  advifed  to  an  Accorftmo- 
dation  with  Mr  Arthur  :  And  fo  we  did,  and  a- 
greed  to  give  him  what  he  demanded,  and  ac 
cordingly  we  gave  him  Bonds.  And  in  1699, 
ve  brought  a  Bill  in  Chancery.  We  met  Mr  Ar- 
thurs Brother  in  Dublin,  hefaid  we  fhould  not  be 
diflurbed  at  the  Allizes  ac  Emiis :  We  went  down 
accordingly,  and  carried  our  Money  along  with 
us,  and  we  did  go  another  Way,  and  not  by 
Loughrea.  And  we  (lull  fliew  your  Lordfliips 
further,  that  there  was  a  Quarrel  between  Mr 
Hnrly  and  Sir  Duaagh  0  Brien:  Sh  Dunagh  h^d 
fuch  great  Intereft  in  the  Country,  prevailed 
with  the  Jury  for  fome  Reafons,  that  the  Prefent- 
ment  w^as  not  found  for  us  at  the  Allizes ;  but 
four  Men  were  taken  up  for  the  Robbery,  and 
laid  in  Iron'^,  and  they  were  told  there  was  a 
CommilTion   of  Oyer  and  I'erniiiier  coming  down, 

and  that   they   fhould  be  Arraigned here  is 

Life  or  Death  propofed,  if  you  confefs  the 
Matter,  and  place  it  upon  Hurly,  you  fhall  have 
3'our  Lives,  but  if  you  do  not,  as  foonasthe 
Commifilon  comes  down  you  fhall  flretch  for 
it.  The  Perfons  were  feniible  that  thofe  who 
threatened  them  could  elfedl  it ;  and  they  were 
kept  clofe  from  all  others  but  thefe  Perfons,  and 
they  foUicited  them  until  they  got  them  to  give 
in  Examinations  againit  Mr  Hurly.  But  they 
came  afterwards  to  Mr  Hurly  and  told  him,  it 
was  the  Threats  and  Dangers  they  were  in, 
made  them  do  what  they  had  done,  and  that 
they  were  troubled  for  it.  And  after  that, 
they  went  before  my  Lord  Chief-Juftice  Pyne,VLnd 
they  forfvvore  all.  After  this  the  Contrivance  of 
the  Counters  that  mud  be  managed,  and  a  Bag 
of  Counters  is  brought  down  to  Hicky's  Wife, 
and  fhe  mull:  hide  it  where  it  may  be  found 
by  this  Huoxin.  My  Lord,  we  fhall  fliew  your 
Lordfhips  all  thefe  Matters,  I  apprehend  they 
are  Men  of  Credit  that  will  Swear  the  Matters 
in  my  Brief,  that  Mr  Hurley  was  really  and  tru- 
ly Robb'd,  and  that  thefe  Profecutions  have  been 
carried  on  by  Bribery,  and  fuch  like  Practices  in 
the  Country. 

Mr  Fcfter.  We'll  fhew  you  tliat  Mr  Hurly  had 
2000  /.  and  that  he  carried  a  Part  of  it  into  the 
Country  to  pay  off  Arthur.  V\'e  fliall  fhew 
where  we  had  the  Money,  and  that  he  breught 
it  down. 

(Charles  Fitz-Symmons,  Merchant,  called,  did 
mt   appear  ) 

'John  Hurly  Sworn. 

Mr  Fnfler.  Pray  give  an  Account  to  the 
^ourt  and  the  Jury,  whether  you  were  employ 'd 


to  receive  Money  for  Mr  Hurly,   and  of  whom  > 

'John  Hurly.  I  was  employed  in  I6p6,  and  I 
received  of  Mr  Jeremiah  Donovan,  200 1,  and 
Col.    Lovet  paid  me  490  /.  for  500  Louis  d'Ors. 

Cunrt-  In  what  Year  did  you  receive  it  from 
Col.  Lovet  ? 

Johii  Hurly.  It  was  in  95  or  97- 

Mr  Fv/ier.  And  how  much  more  ? 

John  Hurly.      From    Mr    Fit^,-Syinmns,  ^06  t. 

10  s.  in  1597. And  1  received  a  Bill  in  Li- 

?nerick,    of   200  /. 

Mr  Fo/ler.  What  did  he  bid  you  do  w  ith  the 
Money  .•' 

John  Hurly.  He  fent  me  this  Money  out  of 
Holland,  and  bid  me  fecure  it  for  him. 

Mr  Fvfier  DiJ  your  Brother  lay  out  any  Mo- 
ney for  a  Mortgage. 

John  Hurly.    Not  any  at  all. 

Mr  Hurly.  I  appeal  to  the  Gentlemen  of  the 
Country,  whether  I  did  purchafe  any  Thing. 

Mr  Recorder.  You  are  not  accufed  for  a  Pur- 
chafer,  Sir. 

Court.  Did  you  pay  him  that  Money  again  ? 

John  Hurly.  Yes,  my  Lord. 

Court.  Was  it  before  he  was  Robb'd  ? 

John  Hurly.  Yes  it  was. 

Court.  Pray  what  Difcourfe  had  your  Brother 
with  you  concerning  any  Mont-y  he  had  by 
him  .<" 

John  Hurly.  He  told  me  all  along  that  he  could 
pay  Arthur,  and  that  he  had  a  Fund  to  pay  it. 
And  I  tell  you  Sir,  before  this  Robbery,  I  came 
to  his  Houfe,  and  his  Wife  told  me,  my  Bro- 
ther will    do  very  well,  for  that  he  has  brought 

Money  to  payoff  ^///wK.  How  do  you  know 

that,  faid  I  ?  — ~  Says  fhe,  I  faw  a  Bag  of  Gold 
with  him. 

Court.  Were  you  there  after  the  Robbery  ? 

John  Hurly.  I  came  next  Morning,  and  I  found 
the  Trunks  broken  open,  and  all  the  Houle  in 
Diforder. 

Mr  Fvjler.   Do  you  know  Capt.  Lywh  ? 

John  Hurly.  Yes. 

Court.  Do  you  take  this  Lynch  to  be  a  fair  ho- 
nefl:   Man  ? 

John  Hurley.  I  well  tell  you  what  I  know. 
About  Chrijlmai  laft,  I  came  to  the  County  oi 

Gallvjay   to    Mr  Lynch.  ~~ There  were  fome 

Land  that  my  Father  held  from  him.  And  he 
fet  the  Reverfion  of  the  Land.  I  told  him  that 
it  was  ill  done,  that  we  fhould  not  have  the 
Preference  of  the  Land,  and  I  told  him  my  Bro- 
ther would  keep   him  out  two  Years. The 

Servant  that  was  w  ith  me,  told  me,  that  he  prof- 
fer'd  him  twenty  Pounds  to  fwear  the  Robbery 

upon  my  Brother. When  he  came  back,  I 

asked  him  about  it,  and  he  faid,  he  feared  he 
would  prove  him  not  to  be  within  the  Articles 
of  Gallway  ;  and  faid  he,  if  he  will  give  me  quiet 
Polf-'lTion  of  my  Land,  'tis  well  ;  if  not,  I'll  gi\e 
him  a  Lift. 

Mr  Fojier.  Do  you  know  of  any  Jewels  that 
belong  to  Mr  Hurly,  befide  the  Money. 

John  Hurly.  He  gave  me  a  Dianiond  Ring  for 
my  Wife,  and  fhewed  me  a  Ring  he  faid  was 
worth  100/. 

Mr  Fofter.  Do  ynn  know  of  any  Rewards  proi- 
fered  to  fwear  again.ft  Hurly  ? 

John  Hurly.  One  Hicky  fliewed  me  a  Note  un- 
der Mr  Hickman  s  Hand,  and  Mr  Cupck's  Hand. 

That 
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That  Hickman  anJ  Cnfack,  promifed  to  intercede 
with  the  Government  for  Pardon  for  him  and 
others,  it"  they  proved    the  Robbery  on  Patrick 

Hurly. And  that  they  fliould  be  found  with 

good  Meat,  Drink,  VVafhing    and  Lodging,  and 

difcharp-ed  without  Fees. He  fliewedme  this 

Kote  within  a  Week  or  fome  ftiort  Time  after 
he  was  difcharged. 

Court.  You  lay,  that  this  Note  was  no  more 
than  that  Ivlr  Hickman  and  Mr  Ciifack  promifed 
they  would  intercede  to  the  Government,  if  fo 
be  he    would  tell   the  Truth  ? 

'John  Hurly.    Yes In    proving    a  Robbery 

upon  Patrick  Hmly. 

Mr  Fofier.    Were  you  at   E}2ms  ? 

'John  Hurly.    Yes,   I  was. 

Mr  Fojier.  Who  was  there  examined  on  Oath 
to  prove  this  Robbery  ? 

John  Hurly.  There  was  Dorothy  Kemp,  and  Jane 
Hurly,  and  this  Margaret  Conneene^  and  flie  was 
examined  at  Home. 

Mr  Fcfter.  Was  Mr  Ronane  examined  ? 

Jnhn  Hurly.  Yes,  and  his  Man  too. 

Mr  Soil.  Gen.  Now,  Sir,  Til  ask  the  Witnefs  a 
QiieRion. Pray  wliat  Credit  did  the  Ju- 
ry give  to  it  ?  Was  you  defired  by  your  Bro- 
ther before  the  Robbery,  or  at  the  Time  of  the 
Robbery,  to  join  with  one  Cafeyj  to  be  bound 
with  hi.Ti  for  the  Money  •* 

John  Hurly.  I  was  delired  to  join  with  Cafey. 
My  Brother  pretended  I  owed  him  Money.  I 
told  him  it  was  an  unreafonable  Thing,  for  I 
had  my  Rent  to  pay. 

Mr  Soil.  Gen.  Did  you  pafs  a  Bond  to  Cafey, 
Mr  Hurly  ? 

John  Hurly.  I  did.  Sir;  I  told  you  before. 

Mr  Soil.  Gen.  Who  w  as  bound  in  that  Bond  ? 

John  Hurly.  None  but  my  felf 

Mr  Soil-  Gen.    Who  did  you  give  the  Bond  to  ? 

John  Hurly.  I  gave  it  to  Cafey. 

Mr  Soil.  Gen.  My  Lord,  about  Chri/lmas  laft 
was  Twelve-month,  he  comes  to  this  Gentleman 
his  Brother,  and  defired  he  would  get  him  fifty 
Pounds,  and  he  told  him,  he  craved  yet  the  Mo- 
ney if  he  would  pafs  his  Bond  for  it  to  one  Ca- 
fey, which  he  accordingly  did  ;  this  Bond  comes 
into  Patrick  Hiirly's  Hand,  and  he  enters  up  the 
Judgment  and  an  Execution  upon  it  againil:  his 
Brother's  Goods,  for  his  own  Ufe.  Sir,  had  you 
any  Money  from  Cafey  ? 

John  Hurly.   No,  I  had  none. 

Mr  Soil.  Gen.  Who  took  the  Execution  out,  and 
who  took  your  Goods  upon  that  Execution  ? 

John  Hurly.  Charles  Mac-Donogh  did  it,  I  paid 
him  the  Money, 

Mr  Soil.  Gen.  Who  had  the  Money  for  Charles 
Mac-DonogI)  ? 

John  Hurly.  I  had  it.  Sir. I  will  unriddle 

this  Matter. I  was  very  unwilling  to  go  to 

Law.  ^ — —  I  came  to  Cafey,  and  defired  him  to 
pretend  to  lend  me  50/.  and  my  Brother  would 

give  him  his  Bond  for  it.  — He  will  pay  you, 

faid  I,  but  will  not  pay  it  me. 

Court.  Did  you  owe  yoiir  Brother  50  /. 

John  Hurly.  I  did  owe  him  near  it,  only  he 
took  fome  Cattle  of  mine. 

Mr  ^ff.  Gen.  Pray,  Sir,  are  you  in  Cuftody  of 
the  Marfialfea,  at  your  Brother's  Suit  ? 

John  Hurly.  Yes,  I  am  ;  and  likewife  at  Mr. 
O  Erien's  and  Mr  Fitz,-Simons\  Suit.  The  Money 
Vol.   V. 


that  I  received  from  Mr  Fhz.-Smons,  and  paid 
my  Brother  the  lame  Day,  I  am  now  in  Cuflody 
for  it    fince   April   lalh 

Mr  Recorder.  You  fiy  that  you  received  feveral 
Sums  of  Money  tor  your  Brother,  and  you  faid 
there  was  a  Ballance  between  you  and  your  Bro- 
ther. How  much  was  that  Bailancs^  And  what 
became  of  it  ?  How  much  Money  had  your  Bro- 
ther in  97,  98,  and  95)  ? 

John  Hurly.  When  my  Brother  went  into  the 
Country,  I  difcounced  with  him. 

Mr  Att.  Gen.  You  fay  you  received  fevera! 
Sums  ;  that  you  paid  200  /.  to  Mr  Gardner,  and 
fome  other  Sums.  How  much  did  you  pay  back 
in  Specie  to  your  Brother  ? 

John  Hurly.  The  Money  Mr  Fitz.-Simons  gave 
me,  I  came  to  my  Brother's  Lodging  and  paid  if 
him. 

Court. _  This  is  a  Matter  that  lias  been  rranf- 
afted  within  the  compafsof  three  or  four  Years  • 
and  this  cannot  ilip  out  of  your  Memory.  You 
fay  all  the  Money  you  received  oi'  Fltz.-Simons  you 

paid  your  Brother  again.' _  What  more  did 

you   pay    him  i* 

Hurly.  I  paid  him  the  200  /.  in  Liineruk. 

I  paid  him  ipo,  or  thereabouts  more. 

Court.  When  was  that  ? 

Hurly.  I  paid  it  him  in  the  Year  ig^-j,  in  the 
beginning  of  98 

Mr  Soli-  Gen.  You  fay  you  paid  Mr  Burton 
200  /. Did  you  pay  any  others  ? 

Hurly.  I  paid  him   no    more  but  what  I  paid 

him  for  the  Farm I  gave  him  Bullocks ;    10 

old  Bullocks,  at  45  s  a-piece,  and  the  reft  came 
to  50  /.  more. 

Mr  Soil.  Gen.  I'here  was  a  Sum  of  200/.  paid, 
and  the  reft  drawn  out  in  fmall  Sums  from 
Time  to  Time,  as  he  liad  Occalion  to  call  for't. 
How  much  was  Briens,  Money  > 

Hurly.  It  was  about  40  /.  and  I  gave  him  a 
Bond  of  Capt.  Lynch' s  of  about  6  I.  10  s.  and  I 
gave  him  a  Bond  on  a  Erother-in-Law  of  mine, 
and  a  Bond  on  Lynch. 

Mr  Att  Gen.  How  much  of  the  Money  that 
you  received  for  Patrick  Hurly,  did  you  lend 
out,  and  to  whom  ? Did  it  amount  to  200/. 

Hurly.  Yes,  I  did. 

Mr  Att.  Gen.  Did  it  amout  to  300  /. 

Hurly.  No,  it  did  not. 

Mr  Att.  Gen.  Was  this  Money  paid  back  a- 
gain  to  Mr  Fitz-Simms  ? 

Hurly.  I  have  a  Bill  in  Chancery  againft  him. 

Mr  Recorder.  I  defire  to  know  whether  MrJ 
Fitz-Simons  had  the  300  /.  back  again  ? 

Hurly.  My  Brother  told  me  he  paid  him  eve- 
ry Farthing,  and  faid  he  had  a  Difcharge  from 
him. 

Mr  Recorder.  Pray  how  much  of  this  Money- 
had  Mr  Arthur  ? 

Hurly.  I  don't  know  of  any  Dealing  with  Mr 
Arthur. 

Mr  Att.  Gen.  I  did  hear,  that  he  afllgned  3 
Bond  of  Capt.  Chriftopher  0-Briens  to  him  ? 

Hurly.  That  300/.  my  Brother  owed  me,  and 
the  Bond  my  Brother  gave  for  it,  I  gave  Mr  F/fz,- 
Simons  the  Bond,  and  he  arrefted  him  on  it. 

Mr  Att.  Gen.  Pray,  Sir,  did  you  fend  any  Hoi' 
land  Sheets,  after  this  pretended  Robbery  to  any 
Place  > 

Hurly.  Yes,  I  did,  to  Capt.  O-Brieas. 

F  f  f  Mr  Atti 
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Mr  Jn.  Gen.  Where  did  you  find  them  ? 

Hurly.  I  will  tell  you,  my  Lord. We  were 

told  that  one  HaL'oway  was  coming  to  my  Father's, 

at  the  Suit  of  one  Neylm  to  take  all  away.  

My  Father  fent  for  me,  and  defired  me  to  come 
to  him,  for  Halloway  was  coming  to  ranfack  the 
Houie. 

Mr  An.  Gen.   How  long  was  this  after  the 

Robbery  ? 

Hurly.  It  was  a  Month  afterwards.  "" 1 

came  there,  and  one  of  the  Maids  told  me  there 

was  a  Portmanteau  in  the  Turf-ftack.- —  I 

took  it  home  that  Night,  and  I  wasorder'dby 
her  to  deliver  it  to  Capt.  Chriflopher  OBrien. 
I  fent  for  him  to  a  Friend's  Houfe,  and  opened 
it  before  Capt.  0  £»^/V»,  and  took  an  Inventory  of 

what  was  in  it. There  were  five  or  fix  Pair 

of  Holland  Sheets. This  was  a  Month  or 

two  after  the   Robbery. 

Mr  Recorder.  Another  Man  fwore,  it  was  the 
"beginning  of  May,  or  the  latter  end  of  April. 

Mr  Fujler.  We  had  this  Money,  and  will  fliew 
you  how  we  loft  this  Money,  and  fhall  prove 
the  Robbery. 

Dorothy  Keivp  Sworn. 

Mr  Fufler.  Pray  Mrs  Kemp,  where  did  you 
dwell  in  99? 

Mrs  Kemp.  I  dwelt  in  Monghna'm  the  County 
of  Clayey  within  a  quarter  of  a  Mile  where  Mr. 
Hnrly  lived. 

Court.  Where  did  you  live  at  the  Time  that 
he  was  Robbed  ?  Were  you  in  the  Houfe  when 
the  Robbery  was  committed  ? 

Mrs  Kemp.  Yes,  I  was. 

Court.  Pray  give  an  Account  what  you  know 
of  that  Robbery. 

Mrs  Kemp.  IMy  Lord,  There  was  Counfellor 
Romm  three  Days  waiting  for  Mr  Anhur  to 
pay  him  fome  Money.  My  Miftrefs  went  out  of 
Town  upon  Saturday  before,  and  took  fome 
Gold  out  of  her  Cheft,  and  fhew'd  fome  of  it, 
and  put  it  in  again  ;  and  (he  did  not  come  Home 
till  Monday  Morning  after  the  Robbery  was 
committed.  I  went  to  the  Trunk  to  get  fome 
Table-Linnen,  and  I  laid  my  Hand  on  the  Bag 
where  the  Gold  was.  My  Mafter  came  in  the 
mean  time  and  faid.  What  do  you  do  there  ? 
I  faid,  I  wanted  fome  Table-Linnen,  and  my 
Mafter  took  away  the  Bag,  and  put  it  into  the 
Clolet. 

Court.  And  fo  you  concluded  that  wastheBag 
of  Gold? 

Mrs  Kemp.  Yes,  I  did. 

Court.  Did  you  know  any  of  the  People  that 
were  at  the  Robbery  ? 

Mrs  Kemp.  No,  my  Lord,  I  did  not. 

Court.  How  many  Robbers  were  there  ? 

Mrs  Kemp.  As  I  underftand,  there  were  feven 
of  them. 

Court.  Did  you  fee  them  all  ? 

Mrs  Kemp.  Juft  after  Supper,  Counfellor  Ro- 
Kane  "ot  up  to  go  to  Bed,  and  went  out  of  the 
Door,  and  then  the  Robbers  got  in.  We  went 
up  to  lay  down  the  Bed,  and  my  Mafter's  Man 
came  running  and  crying,  my  Mafter  is  mur- 
dered •,  fo  we  got  open  the  Door,  and  there  was 
five  came  up  with  Swords  and  Piftols. 


Court.  Had  they  any  Mafques  or  Vizards  ? 

Mrs  Keinp.  I  cannot  tell  They  commanded 
us  into  the  Room,  where  my  Mailer's  Father  lay 
Bed-ridden  thefe  three  Years  paft. 

Court.  How  many  did  you  fee  there  at  that 
Time  ? 

Mrs  Kemp.  I  favv  five  come  up,  and  there  wa? 
two  more  in  the  Parlour. 

Court.  Pray  Mrs.  by  Virtue  of  your  Oath, 
what  Arms  was  there  ? 

Mrs  Ke}np.  My  Lord,  we  kept  Arms  juft  by 
the  Door,  a  Carbine  and  Fuzec,  becaufe  he  was 
fomething  in  Debt. 

Court.  Were  thofe  the  fame  Arms  your  Mafter 
had  before  .■* 

Mrs  Keinp.  I  cannot  tell,  but  they  took  his 
Piftols,  and  put  Gravel  into  them. 

Mr  AttoY.  Gen.  Who  put  the  Gravel  into  the 
Piftols  ? 

Mrs  Kemp.  The  Tories. 

Mr  Bernard.  Was  there  any  Offers  made  to 
her  to  put  Counters  into  Hkky's  Houfe  } 

Mrs  Ke?np.  My  Lord,  I  was  promis'd  Ten 
Pounds  to  put  Counters  into  my  Mafter's 
Hodfe. 

Court.  She  fays  (lie  was  defired  by  one  Mu' 
rough  0-Bryen,  to  lay  Counters  in  her  Mafter's 
Houfe,  or  Hkky's  Houfe ;  a  Bribe  of  Ten 
Pounds  was  oftered  her,  and  fhe  refufed  it. 
But  that  he  fent  to  Dankl  Hkky's  Wife  Twenty 
times  ;  and  fhe  has  fome  of  the  Letters  he 
writ. 

Court.  By  whom  were  thefe  Letters  writ- 
ten ? 

Mrs  Kemp.  By  Alurough  0-Brien,  for  his  Man 
brought  them. 

Court.  Pray  when  was  this  that  you  were 
oftered  Ten  Pounds  to  hide  Counters  in  your 
Mafter's  Houfe  or  Hkkys  ? 

Mrs  Kemp.  It  was  before  the  Aflizes  a  pretty 
while. 

Mr  Soli.  Gen.  My  Lord,  here  is  Donogh  O- 
Brim. 

Court.  Where  was  it  he  oftered  you  this  Mo- 
ney. 

Mrs  Kemp.  It  was  at  Shenoge,  a  quarter  of  a 
Mile  from  where  he  lives. 

Mr  Recorder.  And  he  was  to  give  you  Ten 
Pounds  to  bury  Counters  in  Hkky's  Houfe. 

Mr  Butler.  When  the  Rogues  came  in,  how 
did  they  ufe  your  Mafter  ? 

Mrs  Keinp.  They  ty'd  him,  and  Counfellor 
Ronane. 

Mr  Fofier.  You  know  Murough  0-Brkn,  pray 
how  often  did  you  fee  him  with  Mrs  Hkky  ? 

Mrs  Kemp.  I  faw  him  often  with  her.  Said 
he,  Mrs  Hkky,  Mr  Hkky  is  caft  down,  and  he  is 
not  worth  a  Farthing,  he  is  ty'd  Neck  and 
Heels. 

Court.  Did  you  hear  this  ? 

Mrs  Kemp.  She  told  me  fo, 

Mr  Fofier.  We  only  offer  it  as  far  as  it  will 
go. 

Mr  Att.  Gen.  It  will  not  go  at  all. 

Mr  Soil.  Gen.  I  am  told  that  Murrough  0-Erien 
is  in  Court ;  (he  fpeaks  of  fome  Words  and 
Letters  between  her  and  him,  and  Mrs  Hicky. 

Mr  Fofier.  What  Linnen  was  taken  away  b^ 
the  Robbers  ? 

Mrs  Kempi 
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Mrs  Kemp.  My  Lord,  I  partly  can  fwear  that 
I  valh'd  twenty  Pair  of  Holland  Sheets  ;  there 
was  thirty   Pair,    I  wafh'd  twenty  Pair  my  fclf. 

Court.  How  many  was  lett  ? 

Mrs  Kemp.  There  was  but  five  Pair. 

Court.  How  came  they  to  leave  them  behind  ? 

Mrs  Kmp-  They  did  not  flay  to  take  them  a- 
way. 

Alurough  0-Brien  Sworn. 

Ccurt.  Pray  had  you  any  Difcourfe  with  this 
Woman  concerning  Counters  ? 

O-Brien.  By  Virtue  of  the  Oath  I  have  taken, 
I  never  had. 

Cvurt.  Did  you  never  offer  her  lol.  to  lay 
Counters  in  Mrs  Nicky's  Houfe.<' 

O-Brien.  By  Virtue    of  my  Oath,  I  did  not. 

Mrs  Kemp.  By  Virtue  of  my  Oath,  you  did. 

Court.  Did  you  fend  any  Letters  to  Hicky  or 
his  Wife  ? 

O-Brien.  Yes,  I  did  write  to  Hicky,  and  to 
his  Wife. 

Court.  Upon  what  Occafion  did  you  write  ? 

O-Brien  Micky's  Wife  came  to  me,  and  told 
me,  that  if  I  could  get  a  Proteftion  for  her  Hus- 
band, from  Sir  Don.ugh  O-Brien,  he  would  make 
it  plain  that  this  was  a  Sham-Robbery :  And 
Hicky's  Wife  faid,  fhe  could  produce  thofe  very 
Counters.  Charles  Alac-Donogh  was  by  when  ihe 
faid,  if  we  \\  ould  procure  a  Pardon  for  her  Hus- 
band, they  would  produce  the  Counters,  and 
make  the  Matter  plain. 

Mr  Soli.  Gen.  This  Woman  fays  that  Murough 
O-Brien  came  to  i7;c^/sWife,  and  faid  fo  and  fo, 
and  writ  Letters  to  Hicky'sWiic.  Murough  O-Erien 
comes  now  and  fays,  that  Hicky's  Wife  came  to 
him,  and  told  him  that  her  Husband  could  make 
out  the  Sham-Robbery,  if  he  could  get  a  Pro- 
tedion  for  him.  Mr  O  Brien,  this  \\  oman  fays, 
that  you  did  fend  to  Hicky  s  Wife,  and  that  you 
did  tamper  \\  ith  her. 

O-Brien.  It's  a  Very  improbable  Thing,  if  I 
had  a  Mind  to    tamper  with  her,   that  I  would 

tamper  with  Hurlys  Whore My  Lord,   if  I 

wou'd  have  come  on  fuch  a  Bufinefs,  would  any 
one  believe  that  I  fliould  employ  this  Woman 
that  has  had   a   Baftard  or  two  by  Mr  Hurly. 

(  Murough  O-Brien'j  Letter  to  Hicky,  read  ) 

Mr.  Hicky, 

I  pray  do  me  the  Favour  to  come  hither  as 
foon  as  pofTible ;  for  I  have  fome  Bufinefs  to 
talk  with  you,  which  chiefly  concerns  your- 
feif  :  And  left  you  may  apprehend  any  evil 
Defign  againft  you,  I  do  here  promife  you, 
that  you  (hall  be  as  fafe  as  your  Heart  can  wifh, 
whilit  you  are  in  the  Company  of 

Murough  OBrieu. 


\ 


Mrs. 


(  A  Second  Letter  read  ) 

Hickv, 


\\  hen  I  fent  for  you  orj  Saturday  was  Seven- 
night,  I  thought  I  fhould  fee  you  at  Mafs,  but 
bur  I  milled  that  Opportunity  :  I  defire  you 


OL. 
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will  flep   hither  to-morrow,  and  meei:  me   In 

fome    convenient   Place.    ^v;.ere    v  e  may  talk 

^  without  Cenfure  or  Suioicion:  I   have    no  o- 

I  ther  Defign,  out  to  ferve  you  and   your  H\is- 

^  band.     Be  fure  you  don't   fail  to  come  te  ;rse^ 

if  you  ever  exped  any  Friendfliip  from 

Mac-B, 

Daniel  Mac-Cay  Sworn. 

Mr  Fofler.  Where  did  you  live  in  March,  gg  ? 
Mac-Cay.  T  lived  with  Patrick  Hurly. 
Court.  Where  were  you  the  Time  of  the  Rob- 
bery ? 

Mac-Cay.  I  was  in  his  Houfe,  my  Lord;  I  was 
thereon  Sunday  the  jd  of  March,  and  mere  was 
John  Ronane  and  himfelf,  and  they  were  juft  go- 
ing to  Bed,  and  yohi  Ronane  was  going  out  of 
the  Door,  and  there  came  five  Perfons  with  na- 
ked Swords  and  ruflied  in  ;  they  were  difguifed 
and  disfigured  :  My  Lord,  when  they  came  in, 
they  tell'd  him  down  on  his  Face,  and  gave  him 
fome  Strokes  ;  and  I  was  there,  and  they  putfued 
me  and  Gillian  Hurly,  and  we  ran  up,  and  they 
locked  the  Door  after  us ;  they  made  a  Shot  be- 
low, then  I  was  afl'ured  it  was  fome  Bailiffs 
that  came  to  take  my  Maficr  j  fome  of  the  Fa- 
mily was  in  Bed  and  fome  up. 

Mr  Recorder.  Your  Matter  was  upon  his  keep- 
ing then  ? 

Mac-Cay.  And  when  we  heard  the  Noife  be- 
low, we  got  fome  Sticks,  and  broke  open  the 
Door,  and  perceived  two  Fellows  at  the  Door; 
they  made  a  couple  of  Shots  at  us,  but  did  us  no 
Harm  ;  and  then  came  three  or  four,  and  one  of 
them  purfued  me,  and  made  a  Shot  after  me, 
but  did  me  no  Harm  :  We  did  not  go  out  till 
thefe  Fellows  went  our,  and  then  we  broke  open 
the  Door,  and  we  found  my  Mafter  tyed  fift  to 
his  own  Bed-fide,  and  Counfellor  Ronar.e  ;  and 
all  the  Trunks  were  broke  :  My  Mafter  bid  me 
go  to  the  next  Village  and  raife  the  Neighbour- 
hood, fo  I  did. 

Court.  Pray  Friend,  How  many  did  you  fee  of 
the  Robbers  ? 

Mac-Cay.  I  faw  five  my  Lord,  and  two  with- 
out at  the   Window. 

Court.  The  Woman  faid  there  were  five  in  her 
Mafter's  Parlour,  and  two  at  the  Door.  Sir  did 
you  know  any  of  the  Parties  that  Robbed  him, 
upon  your  Oath  ?  What  Difguifes  had  they  ? 
Were  they  black,  or  had  they  Vizards  ? 

Mac-Cay.  I  cannot  tell  my  Lord. 

Court.  Did  you  take  any  Notice  of  any  of  the 
Arms,  whether  thofe  Arms  belonged  to  youe 
Mafter?  Take  Care  upon  your  Oath,  you  fpeak 
nothing  but  Truth. 

Mac-Cay.  My  Lord,  we  had  Arms  of  my  Ma- 
fter, w  hich  they  feized  on,  and  we  found  them 
abroad  next  Morning. 

Court.  Did  the  Bullets  hie  any  Part  of  the 
Houfe .'' 

Mac-Cay.  No,  my  Lord,  I  did  not  obferve 
that. 

Court.  Pray  Friend,  was  there  any  more  than 
one  Shot  made .' 

Mac-Cay.  There  was,  my  Lord. 

Court.  Was  there  any  Mark  of  any  Bullet  t(j 
be  feen  ? 

F  f  f  a  Mas-Caj. 
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Mac-Cay.  I  did  not  fee  any. 

Mr  Fol7er.  You  fay  they  came  in  with  Fire- 
Arms  and  Swords,  Had  your  Mafler  any  Swords? 

AlicCay.  There  was  none  but  one  j  and  they 
had  live  naked  Swords. 

Mr  Ffler.  They  had  no  Firc-Arms  but  your 
Mailer's  ? 

Alac  Cay.  We  found  them  abroad  next  Morn- 
ing in  the  Street. 

Mr  Fofter.  What  Road  did  your  Mafler  Hurly 
travel  when  he  went  from  this  Town,  the  laft 
Time  he  was  in  Dtiljlin  before  the  Robbery  ? 

Mac-Cay.  He  went  through  the  County  of 
Calhvay,  through  Mount'Tnlkt. 

Mr  Fofier.  Do  you  know  Capt.  Lynch  ? 

Mac  ay.  Yes,  he  lives  in  Capperquin. 

Mr  Fcfier.  Were  you  with  your  Mafterall  the 
Way  home  ? 

Mac  Cay.     Yes,  I  w^as 

Court.  Mr  Lynch  faid,  (  I  muft  do  him  Right  ) 
that  he  did  not  remember  what  Company  was 
wirh  him,  but  that  he  drank  a  Bottle  of  Wine 
with  him  at  Loughrea,  and  there  faw  the  Counters; 
and  it  is  much  about  the  Time  tliis  Man 
fwears. 

Mr  Recorder.  Exaflly,  my  Lord. 

Mr  Fufier.  Were  you  with  your  Mafler  when 
he  was  in  Dublid^  Did  you  fee  any  Quantity  of 
Money  with  him  ■' 

Mac -Cay.  Yes,  I  did. 

Court.  Pray  did  you  fee  any  Counters  with 
him  ? 

M.K-Cay.  Ko,  my  Lord  :  I  was  orfer'd  to  have 
my  Fortune  raifed  for  ever  if  I  would  fwear, 
that  he  bought  the  Counters,  and  brought  them 
to  the  County  ot  Clare. 

Court.  You  faw  Money  with  your  Mafler, 
Where  was  it  he  recci\'d  the  Money  ? 

Mac-Cay.  I  do  not  know  ;  but  lie  fliew'd  it 
me,  and  fiid.  It  was  a  fad  Thing  to  pay  away  fo 
much  Money  :  And  he  put  his  Hand  in  his  Poc- 
Icet  and  pull'd  out  fome  Gold,  fome  Broadpieces 
and  a  Gold  Cob;  and  he  faid,  he  would  keep  the 
Purfe,  and  not  take  any  Thing  out  until  he  got 
home  to  p  y  Mr  Arthur  oft. 

Cany.    Was  it  in  the  Portmanteau? 

Mac-Cay.    Yes,  it  was. 

Mr  Recorder.  Was  this  the  Time  that  your 
Mafler  was  in  Loughrea  i 

Mac  cay.  No,  this  was  in  February.,  and  it  vvas 
before  Chriftmas  he  v\'as  at  Loughrea. 

Court.  Upon  what  Occalion  was  it  that  your 
Mafler  (hew'd  yon  the  Gold  ? 

Mac-cay.  He  told  me,  at  his  own  Lodging  in 
Warhur  fireet.  Is  it  not  a  fad  Thing  to  pay  fo 
much  Money  to  that  Rogue  Arthur,  that  had 
ferv'd  him  fuch  a  Trick  ^ 

Court.    Did  you  take  notice  of  it  your  felf  ? 

Mac  cay.  Yes :  It  was  not  Counters ;  no,  I 
know  Gold  from  Counters. 

Court.    Were  they  Guineas  or  Louis  d'Ors  ? 

Mac  cay.    They  were  Louis  d'Ors. 

Mr  Butler.  Pr.<)y,  when  you  went  the  lafl  time 
with  your  Mafler  from  Duhlia,  what  Way  did 
you  go  to  Mount  T'allot  ?  At  what  Place  did  you 
crofs  the  Shannon  ? 

Mac-c.iy.  I  do  not  know  the  Place  ;  I  do  not 
know  the  Name  of  the  Place  at  all. 


Brid 


Mr  Eutkr,    Did  you  fwjm  over,  or  go  over  a 


Mic-cay.    I  think  we  went  over  a  Brido-e, 
Mr  Butler.    What  Bridge  ? 
Mac-cay.    I  do  not  know  the  Name  of  it. 
Court.    Did  you  go  thro'  Athhne  ? 
Mac-cay.    Yes,  we  went  thro'  Athhne. 
Court.  If  I  had  faid  Lanakrcugh,  he  would  have 
faid  fo  too. 

Mr  Butler.    You  are  pofitive,  that  in    the  lafl 
Journey  before  the  Robbery,  you  nor  your  Ma- 
fler were  not  at  Loughrea  ? 
Mac-cay.    I  am  pofitive. 

Mr  Butler.    Where   did  your  Mafler  He  tlie 
Night  before  you  came  to  "Tiaquin  ? 
Mac-cay.    It  was  at  Ealliboy. 
Mr  Butler.    Pray,  Sir,  \\liat  Way  did  30U  go 
from  Athlone  to  Eyres-court  or  Ealliboy  ? 

Mac-cay.  I  do  not  know  the  Names  of  the 
Towns. 

Mr  Butler.  Pray  how  far  is  it  from  Tiaquhi  to 
Eyres'court  ? 

Mac-cay.    I  do  not  know. 
Mr  Butler.    What  Way  did  you  come  to  Ealli- 
boy back  again,  for  that  is  on  this  fide  the  Shan- 
non, and  many  Miles  on  this  fide  oi'  Athlone  ? 

Mic-cay.  My  Mafler  had  his  Brother-in-Law, 
Mr  Terry,  along  with  him,  and  when  he  came  to 
Ealliboy  he  would  fee  his  Sifter,  and  fo  he  went 
to  'Tiaquin. 

Court.  How  could  you  go  from  Athhne  to  Ballt- 
boy  ?  Did  you  lie  at  Athlone  that  Night  ? 

Mac-cay.  No,  my  Lord,  we  did  lie  beyond  it, 
at  a  Place  where  there  is  a  Bridge. 
Court.  Where  is  that  Bridge  ? 
Mic  cay.    It  is  on  the  ShannuKt    on    this   fide 
Aghrim. 

Mr  Sutler.    If  you  pleafe.  Sir,  did  you  carry 
the  Portmanteau  to  Tiaquin  J" 
Mac-cay.    Yes,  I  did- 

Mr  -Butler.  And  was  it  not  left  at  any  other 
Place  behind  you  ? 

Mac-cay.    No,  it  was  not. 
Mr  Butler.    You  are  pofitive  you  carried  ic  toi 
Tiaquin  ? 

Mac-cay.  Yes,  I  did  carry  ft  to  Tiaquin. 
Mr  Butler.    Was  it  left  at  Gort  luflyigcry   before 
you  went  to  Tiaquin,  or  after  ? 

Mac-cay.  My  Mafter  hired  a  Horfe,  and  he 
was  lame  ;  and  he  defir'd  me  to  go  on  Saturday^ 
before  he  came  himfelf,  or  Capt.  Bourk,  and  his 
Father-in-Law  kept  him. 

Mr  Butler.  Was  the  Gold  in  the  Portmanteau 
at  that  time  ? 

Mac-cay.    Yes,  it  was. 

Court.  And  you  carried  the  Portmanteau  to 
Gort  from  Tiaquin  ? 

Mac'cay.  les ;  I  came  from  my  Mafter  from 
Tiaquin  to  Gort ;  he  fent  me  on  Saturday,  and  lie 
came  on  Sunday  Night. 

Mr  Butler.  My  Lord,  I  will  make  it  appear,' 
by  three  or  four  Men  of  undoubted  Credit,  that 
Mr  Hurly  did  fwear,  at  the  AiTizes  of  Funis,  that 
ke  was  at  Loughrea  before  he  went  to  Ti.iquin,  and, 
that  he  left  the  Portmanteau  there,  and  did  not 
carry  it  to  Tiaquin. 

Mr  Butler.  Did  your  Mafter  pay  for  the 
Horfe  he  hired  ?  or.  Did  you  hear  he  gave  a  Bond 
for  it  ? 

Mac-cay.    I  do  not  know. 
Court,    Do  you  know  of  any  Bond  given  by 

Mr 
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Mr  Ihnly,   to  pay  the  Hire  of  the  Horfe  ? 
M.K-cay.  I  do  not  Jinow  indeed,  my  Lord. 
Mr  Recorder.    He  faid,  his  Mafter  fhew'd  him 
the  Money  in  Town,  and  faid  it  was  a  Shame  to 
pay  it  to  Arthur.     NoWj  did  your  Mafter  pay  the 
ivioney  i 

Mac-cay.  He  told  me,  that  Arthur  promis'd  to 
come  to  his  Houfe  in  the  County  oi  Chre;  and, 
that  he  would  make  him  take  it  on  ealier  Terms 
than  if  he  fliould  pay  it  in  Dublin. 

Court.  If  he  had  the  Money,  why  did  he  not 
pay  it  him  ? 

Mac-cay.  He  faid,  he  hoped  to  compound  with 
Arthur  eafier  than  to  give  him  all  that  he  deman- 
ded. 

Mr  Bernard.   My   Client  tells  me,    that  this 
Mac-cay  is  a  material  Witnefs,as  to  Calaghan  Car- 
ty  :   Do  you  f^now  Calaghan  Carty  ? 
Mac-cay.    Yes,  very  well. 
Curt.    How  long  have  you  known  him  ? 
Mdc-caj.    Thefe  two  Years. 
Ciurt.    Were  you  with  him  before  my  Lord 
Chief-JpfticePjHf.? 

Mac-cay.  Yes,  I  was ;  he  made  an  Affidavit, 
and  fvvore  before  my  Lord  Chief-Juftice  Pyne. 
Court.  What  was  the  Subftance  of  it  ? 
Mac-cay-  'i'hat  he  knew  nothing  of  the  Rob- 
bery ^  and,  that  he  was  much  concern'd  he  had 
fvvoni  againft  Mr  Hurly,  They  lodg  d  at  the 
Hack  Bull  in  Church-ftreet. 

Court.    Are  you  confident    that    this  Calaghan 
Carty  fwore  before  my  Lord  Chief-Juftice  Pyne  ? 
Mac-cay.    Yes,  he  did. 

yivEutkr.  Where  did  you  lie  the  Night  be- 
fore }ou  went  thro'  Atblone  ? 

Mac-cay.  I  am  not  fure  of  the  Name  of  any 
Place  where  wi-'  did  lie  fince  we  left  Dublin- 

Mr  Euiler.    You  are  politive  you  did  lie  in  a 
Place  that  had  a  Bridge  upon  a  River  ? 
Mac-cay.    Yes,  I  am. 

Court.  Pray,  one  Qucftion  more :  You  fay. 
You  have  gone  with  Mr  Emly  feveral  times  to 
the  Country;  How  often  did  he  go  Conaught 
Way  > 

Mac  cay.    He  went  always  Conaught  Way. 
Court.    How  often  has  he  gone,  that  you  can 
recolleft  your  lelf  .^ 

Mac-cay.  We  came  from  the  County  of  Clare  the 
Summer  after  I  came  to  him,  to  Loughrea,  and 
Eyres-Court,  and  over  Banagher-bridge,  and  fo  to 
Munfter-Evin. 

Court.  Which  is  the  Way  you  ufed  always 
to  go  ? 

Mac  cay.  That  Way ;  but  that  Time  he  went  to 
Athlune. 

[  Chriftophcr  O-Brien  fmorn.'] 

Mr  Butler.    Pray,  Sir,  by  vertue  of  your  Oath, 

did  you  offer  any  Money  to  that  Man  ? 
O-Brien.    No,  upon  my  Oath- 
Mr  Butler.    Did  you  offer  him  Money,  or  pro- 
mife  to  raife  his  Fortune,  if  he  would  give  Evi- 
dence about  Counters  ? 

O-Brien.  Never,  my  Lord.  He  came  to  me 
and  told  me,  there  was  feme  came  to  his  Mafter, 

and  would  fwear,  that were  come  from 

France. 

Court.  Did  you  ever  make  him  any  Promife, 
or  any  Offer  at  all  ? 


:rn. 


O-Brien.    Never  in  my  Life,  my  Lord, 
Mac-cay.    Did  not  you,    at  the  Swan  Taver 
when  I  carried  a  Letter  to  Capt.  Bourk  ? 
Court.    How  long  ago  was  this  ? 
Mac-cay.  Before  the  Term,  I  think. 
Court.  Was  it  before  Cbrifimas  ? 
Mac-cay.    No,  my  Lord,  it  was  zkcvChriflmas: 
Court.    MtHurly,you  know  the  contrary  to  this 
yourfelf:    If  you'll   have  me,    I'll  fend  for  the 
txamination  Ivvorn  by  your  felf  coucernine  this 
Matter. 

Patr.  Hmlj.  He  fpeaks  to  him  more  than  once. 
Mr  Recorder.    Had    you  any   Difcourfe  with 
Mr  O-Brien  about  the  Counters  ? 
Mac'Cay.    Yes,  once  or  twice. 
Mr  Recorder.    Had  you  any  Difcourfe  abouc 
'     them  more  than  once  ? 

Mac-Cay.  He  never  fpoke  to  me  about  the 
Counters,  but  once  at  the  Swan  Tavern. 

Court.  That  of  Mr  O-Brien  s  tampering  with 
this  Man;  Mr  Hurly ,  you  are  complain'd  of  be- 
(oreChripnas  laft.  He  faid,  he  was  once  with  a 
Letter  at  the  Swan  Tavern ;  and,  that  Mr  O- 
Brien  did  there  talk  to  him  about  tampering-  with 
other  Witnelles;  but  it  was  before  that,  that  you 
faid  Mr  O-trien  tampered  with  himfelf  about  ths 
Counters. 

Court    Where  was  it  ? 
Mac  Cay.    At  the  Tavern. 
Court.    At  what  Tavern  ? 
Mac-Cay.    The  Swan. 
Court.    When  was  this  ? 
Mac-Cay.   Before  Chri/lmas,  or  a  little  before  the 
laft  Term. 

Court.  He  fays,  it  was  the  Time  of  his  deli- 
vering of  a  Letter. 

Mac-Cay  My  Lord,  I  deliver'd  a  Letter  to 
Capt.  hourk,  at  the  S-jjan  Tavern,  and  I  think  it 
was  before  Chri/lmas. 

Court.  So  that  you  deliver'd  more  Letters  than 
one  i* 

Mac-Cay.  I  deliver'd  feveral  to  him. 
Court.  It  muft  be  left  to  the  Jury.     This  Gen- 
tleman is  accus'd  by  this  Mac-Cay,  and  how  far 
what  will  weigh  with  every  any  Man. 

Mr  Butler.  This  Mr  Mac-Cay  w  as  very  pod- 
tire,  that  the  Portmanteau  was  carried  to 7/Vi^?Ws 
and,  that  it  was  not  left  behind.  I  am  ready  to 
prove,  by  two  or  three  credible  Evidences,  that 
Mr  Hurly  did  fwear  at  the  Afllzes,  that  it  was  lefc 
behind  at  Loughrea,  and,  that  it  was  not  carried 
to  T'taquin. 

Mr  Bernard.  My  Lord,  I  defire  we  may  firfi: 
produce  another  Witnefs  to  the  Subornation  j 
John  Crips,  a  Perfon  fuborn'd  to  fwear  agaioft 
my  Client. 

[  John  Crips /worn.  ] 
(Per  Interpreter.) 


Where  does  he  live  ?  and.  With  whom  ? 
He  lives  at  Mouglma,  in  the  County  of 


Court. 

Interp, 
Clare. 

Court.  Ask  him  what  he  can  fay  of  any  tam- 
pering with  him  to  fwear  againft  Mr  ffurly. 

Interp.  He  fays,  one  HaUoway  and  IValter  Ney-' 
Ian  tampered  with  him :  That  HaUoway  fent  for 
him  three  Weeks  after  Mr  Hurly  was  taken  to 
£k««,  and  he  ran  into  a  Rabbit-hole,  for  he  was 
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afraid  of  him,  and  fent  his  Wife  to  know  what 
he  would  have  of  him. 

Interp.  And,  my  Lord,  he  is  telling  along  Sto- 
ry of  this  HaCoway  being  a  troubleforae  Man  ; 
and,  that  the  whole  Counny  would  joyn  with 
him,  to  give  an  ill  Character  of  him,  if  it  were 
not  for  the  Perfons  he  appears  againft. — —And 
he  fays,  he  was  always  inclin'd  to  do  Evil,  and 
every  body  was  afraid  of  him. 

Court.  Ask  him,  Was  there  any  Offer  made  to 
him  ? 

Jnterp.  He  fays.  That  Neylan  and  HaMuay 
offer'd  him  Fifty  Pounds  to  fwear  againft  Mr 
Hurly  ;  That  he  contriv'd  the  Robbery  againft 
himfclf. 

Court.  Were  they  both  together?  or,  Did  they 
fpeak  to  him  feverally  ? 

Jnterp.    They  fpoke  to  him  feverally. 

Court.  Ask  him,  Where  was  it  that  Halkway 
propos'd  this  to  him  ? 

Inttrp.  About  three  Weeks  after  Mr  Hm/y 
was  put  into  Goal :  He  fays,  Halloway  firft  fpoke 
to  him, 

Ccmt.  Did  Halkwaj  fpeak  to  him  any  more 
than  once  > 

Literp.  He  fays.  He  defir'd  him  to  go  with 
him  before  Mr  O-Brieu,  and  he  offer'd  him  Six 
Guineas  to  go  and  prove  the  Matter,  and,  that 
he  would  give  him  the  reft  afterwards. 

Court.    Was  any  body  by  •* 

Jnterp.    He  fays.  No  body. 

Cctirt.  Where  was  it  that  Neylan  offer'd  him 
the  Money  ? 

Jnterp.  He  fays,  my  Lord,  that  Halluiuay  ufed 
feveral  threatening  Words,  if  he  did  not  comply 
with  what  he  defir'd  him  to  do  ;  and,  that  he 
w  ould  fend  him  to  Goal  at  £/;//7V,  where  he  fhould 
not  fee  the  Light  any  more. 

Court.  Can  he  remember  the  Day  that  this 
was  f 

Jutc-rp.  About  Six  Weeks  after  JItirly  was 
taken. 

Ciiirt.  Wiiere  was  it  that  Neylan  proffer'd  him 
any  Reward, and  what  it  was  he  offer'd  him  ? 

[^At  this  the  FeUovj  fplutter'd,  and  made  a  terrible 
ATw/f //zirifh] 

Jnterp.  My  Lord,  he  will  not  anfwer  to  the 
direft  Quellion.  He  fays,  my  Lord,  that  Hallo- 
ly^ij  threaten 'd  him,  and  broke  open  his  Doors, 
and  came  there  with  Arms,  and  brought  a  dif- 
banded  Soldier,  and  took  him  by  the  Hair  of  the 
Head,  and  threaten'd  him,  becaufe  he  did  not 
come  to  him  at  the  Time  appointed. 

Court.    Did  he  complain  to  any  Juftice  ? 

Jnterp.  He  fays,  he  complain'd  to  Mr  Fifz^- 
Cerald. 

Court.    Pray  ask  him  what  Neylan  faid  to  himi 

Jnterp.  He  fays,  he  offer'd  him  the  grazing  of 
Collops  free,  and  an  Houfe  and  Garden  during 
bis  Life,  to  fwear  againft  Patrick  Hurly. 

Mr  Butler.  What  Time  was  it  that  Neylan 
made  him  this  Offer  ■*  and,  In  what  Place  •* 

Jnterp.  My  Lord,  the  Anfwer  he  made  to  that 
is,  That  Halkway,  after  he  had  taken  him  out  of 
hisBed,  and  dragg'd  him  by  the  Hair  of  the  Head, 
Shat  then  they  and  Neylan  met. 

Cmt'    Where  was  it  he  met  Ni}lm  I 


Jnterp.  Ac  Bally  Ryan,  in  a  Houfe  there. 

Court.    What  Time  ? 

Jnterp.  About  a  Month  before  Miihaelmas 
laft. 

Court.  Pray,  ask  him  where  it  was  that  Mr 
Neylan  did  tell  him  he  would  give  him  the 
Six  Collops  grazing,  to  fwear  againft  Patrick 
Hurly  ? 

Jnterp.  He  fays,  he  will  recoiled  it :  He  fays, 
laft  Summer. 

Mr  Recorder.  I  am  inform'd,  my  Lord,  that 
while  this  Man  was  ask'd  the  Queftion,  Hurly 
faid,  laft  Michaelmas. -m  Mr  Hurly,  I  ne- 
ver faw  any  Man,  fo  far  prefum'd  to  be  a  Cri- 
minal, behave  himfelf  with  fo  much  Impudence 
before. 

Court.  Mr  Hurly,  if  you  don't  give  over  throw- 
ing out  Words  to  your  Witneffes,  we  muft  put 
you  into  the  Dock.  Ask  him  Interpreter,  Does 
he  know  Calaghan  Carty,  that  was  \\'itnefs  here 
to  day  ? 

Jnterp.  He  has  known  him  fince  he  was  a  lit- 
tle Boy,  and  his  Father,  Mother,  and  Family. 

Court.  What  does  he  know  of  that  Cartys  Swea- 
ring before  my  Lord  Chief- Juftice  Pyne  ? 

Jnterp.  He  fays,  my  Lord,  that  he  did  Swear 
before  my  Lord  Chief-Juftice  Pyne,  and  there  was 
a  great  Lady  and  a  young  Man  by. 

Mr  Bernard.  Now,  as  to  Mr  Lynch,  whether 
he  made  any  Propofal  or  Offer,  or  had  any  Dif- 
courfe  with  him  on  May  day  laft  ? 

Jmerp.  He  fays,  he  faw  him  the  Day  before 
May-day ;  and,  that  he  was  very  civil  to  him  : 
There  was  feme  Cortroverfy  lmv  een  him  and 
Mr  Hurly,  abou:  the  Land  of  Moughra  ;  and  he 
faid  to  me,  New  Patrick  Plurly  i.s  eone  to  Goal, 
and  fo  is  'J^hn  tor ,  and  they  are  botii  in  Irons, 
and  they  will  never  retrieve  it,  and  you  had  beft 
come  and  live  with  me  in  Conaught.  He  Cold  him, 
that  n-ither  his  Wife,  nor  his  Mother-in- Law, 
would  confent  to  go  to  Conaught.  Says  he,  I 
have  fet  the  Land  from  the  Hurlys  to  the  Bloods, 
and  Hurly  (hall  never  have  any  thing  to  fay  to  it 
more. 

Court.  Did  he  ever  perfuade  him  to  take  a  falfe 
Oath  againft  Mr  Hurly  ? 

Jnterp.  He  faid.  That  in  his  Agreement  with 
the  Bloods  he  referv'd  the  grazing  of  four  Collops, 
which  he  fhould  have,  if  he  would  fwear  that 
he  was  one  of  the  Robbers  himfelf,  and  prove 
the  Robbery  upon  Hurly  .  And  he  made  anfwer 
to  Lynch,  Why  fhould  I  do  that,  that  will  hang 
me  ?  And  then  Lynch  feem'd  forry  that  he  had 
propos'd  it  to  him. 

Mr  Recorder.  Ask  him,  Wlio  was  with  him 
w  hen  Calaghan  Carty  fwore  an  Examination  before 
my  Lord  Chief-Juftice  Pyne  ? 

Jnterp.  Daniel  Hicky,  Daniel  AJac-Caity,  Donogh 
OBrien  Andrews,  and  himfelf. 

Mr  Recorder.  How  came  he  to  go  along  with 
thefe  Perfons  ? 

Jnterp.  He  fays,  That  he  came  there  to  pre- 
vent being  perfuaded  to  take  a  falfe  Oath. 

Mr  Recorder.  Does  he  know  what  Calaghan 
Carty  fwore  ? 

Jnterp.    He  does  not  know. 

Mr  Recorder.  Who  writ  the  Examination  of 
Calaghan  Carty  ? 

Jnterp.  He  does  not  know» 
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Mr  Emhr.  Was  it  written  at  my  Lord  Chief- 
Jufiicc  Pjh/s!"  or,  Hid  he  it  written  before  > 

hiterp.  He  brought  it  written  to  my  Lord 
Chief- jufiice  Py.zc. 

Ivlr  Butkr.  My  Lord,  this  Man  dees  not  feem 
to  be  a  Man  of  any  Credit.  Neylan  and  Lynch 
are  f.vorn,  pray  let  theni  attend. 

Cdint.  If  two  Witnelfes  fpeak  direftly  contrary 
one  ro  the  other,  mud  not  it  be  left  to  the  Jury 
which  they  will  believe  ?  What  does  the  Witnefs 

Cripi  lay  ? 

Interp.    He  delires  a  Guard,    for  the  Safety  of 

his  Ferfon. 

[/Wj-.  Lynch  Hands  up  agaiii?\ 

Court.  Mr  Lynch,  had  you  ever  any  Difcourfe 
with  this  Min  concerning  Mr  Patrick  Hurly  and 
MrJ  hn  Hurly's  being  in  Goal  ? 

Lynch.  Yes.  I  hud,  my  Lord  :  I  faid  ro  him, 
that  I  heard  he  has  been  lately  in  Dublin,  and, 
that  he  has  been  an  Evidence  f^r  Hurly.  No  real- 
ly, fi)  s  ne  I  was  not ;  I  am  weary  of  him,  and 
if  I  could  get  theie  People  that  you  fet  the  Land 
to,  to  lit  me  be  here  a  Year,  I  would  not  live  any 
longer  with  him. 

Court.  Did  you  offer  him  the  grazing  of  four 
Collops  ? 

Lynch.    I  never  did,  my  Lord. 

Mr  Butler.  The  Credit  of  this  Gentleman,  and 
of  that  Fellow,  is  left  to  the  Jury. 

Mr  Lynch.  This  Difcourfe  was  about  this  time 
Twelvemonth,  at  the  Fair  of  Mtughna,  and  Ri- 
chard Hurly,  Patrick's  Uncle,  declar'd  to  me,  that 
it  was  a  fham-Robbery. 

[Walter  Neylan  flands  up  again."] 

f       Court.    Mr  Ne)lan,  had  you  any  Difcourfe  with 
this  Man  about  Mr  H:trly  ? 

Ntfylan.  I  never  had  any  Difcourfe  with  him, 
or  faw  the  Man,  till  this  Day,  never  fince  he 
was  born. 

Cot:yf.  What  Time  was  it  he  fays  that  he  had 
this  Difcourfe  with  Neylmi  ? 

Mr  Butler.  In  the  Place  where  he  fays  he  had 
the  Difcourfe  with  Neylan  in  a  Houfe,  there  ne- 
ver wr.s  a  Houfe,  nor  fo  much  as  a  Hutt 
there. 

Ne)  hvd.  No,  my  Lord,  there  never  was  a  Houfe 
there  in  my  Memory. 

Court.     Mr  Neylan,   how   far    is  this  Moughna 
from  you  ? 
-  Ntylan.    Three  Miles. 

Mr  Bernard.   And  you  not  know  this  Man ! 

[Mr  Wakeham,  my  Lord  Chief-Jujiice  Pyne'x 
Clerk,  /worn.'] 

Court.  Mr  JVakeham,  Sir,  pray  do  you  know 
any  Perfon  that  came  to  fwear  Examinations 
before  mv  Lord  Chief-Juftice  Pyne,  concern- 
ing the  Robbery  of  Mr  Hurly  in  the  County  of 
Clare  ? 

Mr  Wakeham.  My  Lord,  there  came  four  Men, 
but  I  w  as  bufie,  the  Gentleman  read  the  Exarai- 
iiations. 

Court.     Do  you  know  the  Perfons  ? 

Mr  IVakeham.    I  do  not  know  'em  ;  they  were 


ordinarily  clad ;    there  was   a  Gentleman,    one 
Mr  I'erry,  that  brought  'cm.  .■ 

[  Daniel  Hicky  /u;5i tz  J 

Mv  Eernard.  Pray  give  my  Lord  an  Account 
of  any  Offers  that  were  made  you,  or  Ihreats 
iikd  to  you,  to  make  you  fwear  againft  Mr 
Hurly  ? 

Daniel  Hicky.  I  told  it  tw  ice  before  my  Lord 
in  A\-ujQ  lail.  My  Lord,  I  uas  taken  by  H^'illia?n 
Haiiuivay  and  "flmnas  Boiirk,  they  took  me  to  Goal, 
and  they  bolted  me  ;  and  there  was  Mr  Neylan  in 
the  Goal,  and  he  fpoke  to  me  about  the  Robbe- 
ry that  w  as  committed  on  Mr  Hurly.  I  faid,  I 
knew  nothing  of  it  at  all :  And  he  told  me,  I 
would  be  hang'd,  for  it  was  fworn  againft  me  : 
And  I  was  brought  before  Mv  Hickman  and  Cu- 
fack,  and  they  told  me.  That  there  was  one  Carty 
had  fworn  that  I  was  at  the  robbing  of  Mr  Hui- 
ly,  by  his  own  Confent  ;  and,  that  if  I  did  not 
declare  it,  I  fhould  be  hang'd  ;  and  faid,  that 
Mr  Hurly  will  hang  us  if  we  fay  we  robb'd  him. 
Never  heed  him,  faid  tliey,  it  will  be  no  Harm 
to  any  Man  that  fwears  againft  him. 

Court.    How  long  did  you  remain  in  Goal  > 
Hicky.    I  was  kept  in  Coal  tillJuguft,  from  the 
26th  of  March. 

Court.    Was  any  body  with  you  ? 
Hicky.     Calaghan  Cany  and  Daniel  Carty. 
Court.    What  had  you  a  Day  ? 
Hicky.    We  had  twelve  Pence  a  Day;  and  Mr 
Neyl.ra  brought    red  Coats,    and  would  have  us 
fwear  we  had  thofe  Coats  on   when  we  robb'd 
Mr  Hurly.     And  they  carried  us  before  Mv  Butler j 
and  we  would  not  fwear;  and  then  we  got  but 
nine  Pence  a  Day. 

Cuui t.  Did  }ou  fwear  tliat  Mr  Hurly  was  not 
robb'd  ? 

Hicky.  I  did  fwear  that  I  was  not  at  the  rob- 
bing of  him  my  felf. 

Court.  But  you  were  examin'd  about  thisRob- 
bery  before  Mr  Hick?nan  and  Mr  Cufack  ? 

Hicky,  Theydefir'd  me  to  fwear  that  I  was  at 
the  robbing  of  Mr  Hurly  uich  Daniel  Carty  ;  and 
they  told  me,  I  fiiould  be  hang'd  if  I  did  noE 
fwear  it. 

Cotirt.    Did  you  fwear  it  ? 
Hicky.    Yes,  I  did. 

Mv  Bernard.  After  you  fatisfied  thefe  Gentle- 
mens  Importunity,  how  long  was  it  before  you 
were  difcharg'd  out  of  Prifon  •* 

Hicky.  1  was  kept  in  Prifon  till  after  the  Af- 
fizes. 

Court.  Who  did  you  fwear  was  with  you  at 
the  Robbery  ? 

Hicky  Calaghan  Carty,  Donogh  0-Brien,  and 
Daniel  Carty, 

Court.  Has  he  any  other  Name  but  Donogh  0- 
Brien  ? 

Hicky.  Yes,  he  generally  goes  by  the  N.ime  of 
Donogh  0- Brien  Andrews;  fome  call  him  fo  :  His 
Name  is  Doncih  0-Brien. 

Court.  How  came  you  to  get  your  Difcharge 
out  of  Prifon  '* 

Hicky.  My  Lord,  when  my  Lord  Chief-Juftice 
Pyne  came,  we  were  carried  to  the  Bar.  When 
I  was  ar  the  Bar,  I  was  told  I  muft  take  the  Af- 
fidavit againft  Mr  Hurly^  and  if  I  would  not,  I 

fh@uld 
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fliould  return  to  Goal  again. The  Goaler 

uculd  let  no  body  come  near  the  Bar  ;  for  we 
faid,  We  will  tell  the  Truth,  and  would  not 
tell  a  Lye  againft  Mr  Hurly.  And  he  went  out 
and  came  in  again,  and  took  us  back  to  the 
Goal. 

Mr  Bernard.  How  long  after  this  were  you  dif- 
charg'd  ?  _  _ 

Hicky.  We  petition'd  my  Lord  Chicf-Juflice, 
and  fent  after  him  to  Limericky  but  got  no  An- 
fvver  ;  and  then  they  fent  a  Mittimm  to  keep  us 
in  Goal.  They  faid,  if  we  got  Bail,  they  would 
enlarge  us  :  So  Domgh  0-Briens  Friends  were 
bound  for  him,  and  I  got  a  Friend  to  be  bound 
for  me  ;  and  I  was  bound  for  another  of  the  Pri- 
foners. 

Court.  Did  you  ever  make  an  Affidavit  before 
my  Lord  Chief-Juftice  ? 

Hkky.  Yes,  we  came  to  Town  and  made  an 
Affidavit  before  him. 

Cjnirt.    Who  was  widi  you  ? 
Hicky.     Calaghan  Carty,  Domgh  0-Brien,    Da- 
niel Carty,  and  Crips. 

Mr  Foflcr.  After  you  gave  in  that  Affidavit, 
and  went  home,  what  did  you  do  then  ? 

Hidy.  We  went  home  then,  and  we  heard  that 
they  had  a  Warrant  againft  us. 

Court.  You  fay,  you  fwore  before  the  Lord  Chief 
Juflice,  and,  that  Calaghan  Carty,  Crips,  and  I>o;fO^/; 
0-Brien  were  there.  And  you  are  very  fure  that 
Calaghan  Carty  was  one  ? 

Hicky.  Yes,  he  knows  me,  and  I  know  him;  he 
is  my  Relation. 

Court.  Mr  Neylan,  you  are  upon  your  Oath, 
Did  you  fee  this  Perfon  in  the  Goal  at  Ennis  ? 
Pray  give  an  Account  of  what  pafs'd  there,  and 
what  Fine  was  put  upon  him  to  make  him  difco- 
ver. 

Neylan.  My  Lord,  when  he  came  to  Goal,  he 
fought  for  me,  and  I  told  him  that  one  had  dif- 
cover'd  :  And  he  ask'd  me  what  I  would  advife 
him  to  do ;  and  I  faid,  I'd  advife  him  to  difcharge 
a  qood  Confcience. 

"Mr  Juftice Coo«.  I  am  not  a  Judge  of  the  Faft, 
but  the  Jury  is  :  Hicky,  you  were  brought  before 
me,  and  when  I  examin'd  you,  you  went  back- 
ward and  forward,  and  I  committed  you  that 
Night  to  the  Goaler's  Care  ;  and  when  you  were 
brought  into  the  Court  you  faid.  You  would  ftand 
by  the  Examination  you  fwore  before  my  Lord 
Chief-Juftice  Pyne. 

Mr  SoU.  Gen.  What  did  Mr  Hickman  perfuade 
you  to  do  when  he  tamper'd  with  you  ? 

Hicky.  When  IValter  Neylan  went  from  me,  I 
%Vas  brought  to  Mr  Hickman  and  Cufack,  and  they 
told  me,  there  was  an  Examination  of  Mr  Daniel 
Carty.  It  is  in  vain  for  you,  faid  they,  to  deny 
the  Faft,  but  you  muft  fay  what  we  will  have  you 
to  fay,  or  elfe  you  fhall  be  hang'd ;  for  Carty  has 
Tworn,  that  you  and  he  were  at  the  robbing  of 
Htirly  :  That  you  left  all  the  Gold  and  Linnen  in 
his  Barn  for  him. 

Mr  Attor.  Gen.  And  did  Mr  Cufack  fay  fo 
too  ?  '     : 

Hicky.    Yes,  he  did  fay  fo. 
Mr  Soil.  Gen.  What  fliould  be  the  Seducement 
of  Mr  Hickman,  or  Cufack,  to  have  you  forfwear 
your  felf  ? 
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Hicky.  There  was  a  Contrivance  between 
Halloway,  Hickman,  and  Carty,    to  fwear. 

Mr  SoU.  Gen.  But  why  fhould  Mr  Hickman  d© 
this  ?  What  End  could  he  have  in  it  ? 

Hicky.    I  cannot  tell. 

Mr  Attor.  Gen.  You  Hicky,  is  Mr  HickiJj.in  a 
Papift,  or  Mr  Cufack  ? 

Hicky.    No,  Sir. 

Mr  Attorn.  Gener.  For  what  Purpofe  fliould 
they  come  to  you,  to  have  you  forfwear  your 
felf  > 

Hicky.   They  did  do  it. 

Mr  Dean.  What  became  of  that  Note  Mr  Hick- 
7nnn  and  Cufack  gave  you  J" 

Hicky.  Calaghan  had  it,  and  brought  it  to 
Town. 

Mr  Butler,  Hicky,  j'ou  were  examin'd  at  this 
Bar  before  :  Did  not  you  fwear  the  fame  Thing 
againft  Mr  Cufack  ?  And  after,  when  he  came  in- 
to Court,  and  you  faw  him,  did  not  you  retraft 
in  open  Court  what  you  fwore  before  ?  Did  you, 
or  did  you  not  ? 

Hicky.  I  cannot  tell  what  I  did,  I  told  hira 
that  he  gave  me  the  Note. 

Mr  J.  Coote,  Then  I'll  tell  you  what  you  did, 
Mr  Cufack,  to  the  beft  of  my  remembrance,  came 
to  the  Side  Bar  there.  Mr  Hurly,  you  were 
there  ;  and  after  Mr  Cufack  came  in,  this  Per- 
fon was  asked  the  Queftion,  whether  that  Mr. 
Cufack  tamper'd  with  him  :  And  he  faid  no, 
that  he  only  defired  hira  to  fwear  nothing  but 
the  Truth. 

Mr.  Kuiihfworn^ 

Mr  J.  Coote.  I'll  ask  Mr  Huijh  a  Queftioii,  or 
two  ;  for  fuch  a  Fellow  as  this  is  not  to  be  en- 
dured. Mr  Hui/I:>  was  not  you  prefenc  when 
this  Man  was  brought  before  me, 

Mr  Hui/Jy.  I  was,  my  Lord. 

Court.  I  only  ask  what  happened  in  my  Houfe, 
as  to  the  Behaviour  of  this  Man. 

Mr  HuiJh-  When  I  came  firft,  the  Book  was 
put  into  his  Hand,  and  he  was  Sworn.  But  on 
Examination  he  feemed  to  be  fullen,  and  would 
not  anfwer.  But  he  owned  that  the  Examina- 
tion he  gave  in  the  Goal  was  falfe,  and  the  Exa- 
mination he  gave  before  my  Lord  Chief  Juftice 
was  true.  And  when  you  fat  down  to  reduce 
what  he  faid  into  Writing,  he  began  to  retrafc. 
When  it  was  written  that  he  faid,  that  before 
my  Lord  Chief  Juftice  was  true,  and  the  other 
falfe  ;  he  began  to  fall  off  and  faulter,  and  faid. 
Did  I  fay  fo  ?  You  examined  him  alone  that 
time,  and  gave  him  Encouragement  to  fpeak  the 
Truth.  And  after  it  was  asked,  had  you  rather 
be  examined  before  the  Judge  alone,  or  before 
all  the  People  here  ?  Then  he  was  for  being  ex- 
amined before  the  Judge  alone.  So  I  went  out 
and  left  him  and  this  Daniel  Hicky  together,  for 
near  three  quarters  of  an  Hour.  Then  your 
Lordfhip  called  us  in,  and  faid,  this  Fellow 
is  fullen  ;  and  will  not  give  any  Account. 

Mr  J.  Coote.  I  did  prefs  this  Man  to  tell  the 
Truth.  Did  Hickman  or  any  of  thofe  People  in- 
tice  him  to  fwear  any  falfe  Oath,  and  one  time 
he  faid  they  did  not ,  and  another  time  he 
faid  they  did. 

Mr  Fofier 
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Mr  Rfler.  Did  he  at  any  Time  defire  that  his 
Examinacion  iTiou'd  be  defer'd,  until  he  came  to 
Court  the  next  Day. 

Mr  Huiffj.  Truly  I  don't  remember  that  Par- 
ticular. 

Mr  Fofltr.  H'uky,  What  was  the  Meaning 
that  when  you  were  examined  betore  Mr  Ju- 
ftice  Cocte,  that  you  faid.  Did  I  fay  it,  or  did  I 
not  fay  it  ? 

Hicky.  I  was  afraid  feme  of  them  would 
fwear  againfl  me.     They  were  following  me  all 

Day Mr  0-Briens  Man  was  after  me.     And 

Mr  Huonin  came  and  told  me  I  fhould  be  hang'd 
if  I  did  it  not.  _    , 

Donogh  O-Brien  Andrews  Swom^ 

Mr  Fofler.  My  Lord,  if  it  pleafe  your  Lord- 
fliip,  I  deiire  he  may  give  an  Account  of  this 
Matter. 

O  Brim. My  Lord,  I   was  then  Prifoner 

by  Thomai  Bonrk,  and  they  would  fhew  no  War- 
rant, till  they  had  ty'd  me  with  a  Cord,  carried 
me   to   Ennis,  and  bolted  me  j   and   afterwards 

brought  me  before    Mr  Hickman And   they 

told  me,  that  Daniel  Cany  had  given  an  Exami- 
nation againfl:  me,  that  I  was  one  of  the  Perlons 
employed  to  rob  Hurly  ;  and  that  it  I  did  fwear 
as  Cany  did,  I  fhould  have  the  fame  Reward 
Cany  had :  And  that  it  was  not  for  me  to  pre- 
tend to  live  in  the  County  of  Clare,  if  I  did 
not  fwear  as  Curty  did. 

Cottrt.  And  did  you  fwear  then  ? 

0-Bricn.  If  your  Lordfhip  pleafes,  I'll  declare 

the  Matter  ■ I'om    Hick/nan  and  Jo/m  Cufack 

told  me  that  I  had  Reafon  to  curfe  the  Time 
that  I  did  not  fwear  as   Daniel  Cany  did. 

Mr  Att.  Gen.  How  long  is  it  Iince  Mr 
Hickman  and  yoti  were  fo  familiar,  that  you 
Gall  him  "tiim. 

0-Bricn.  They  faid,  I  fhould  be  hang'd  for  it, 
if  there  were  no  more  Men  in  the  Kingdom; 
and  I  was  accordingly  fent  into  the  Dungeon, 
and  hand-cuff'd,  and  they  came  and  tyd  me, 
and  told  me,  that  Calaghan  Carty  and  Daniel  Curty 
had  Sworn  ;  and  they  would  put  a  Lump  of 
Gold  in  my  Wife's  Lap,  if  I  would  fwear  I  was 
employed  to  rob  Mr  Hurly :  And  Hal/oway  cams 
to  me,  and  faid,  declare  the  Truth  of  the  Matter, 
and  fwear  as  the  refl:  did  ;  and  I'll  go  and  fpeak 
to  the  Coaler,  and  get  you  eafed  as  well  as 
Carty.  Every  Day  Hal/ozvay  came  to  me  and  faid, 
I  fhould  want  for  nothing,  if  I  would  fwear  as 
they  did.  So  on  Sunday  Morning  a  Yoke  was 
brought  to  me,  and  they  were  going  to  Voke 
me,  but  they  did  not  do  it;  and  after  Service 
that  Sunday,  'Tom  Buck  came  to  me,  and  told  me, 
they  came  from  7o»i  Hickman,  and  if  I  did  not 
fay  as  the  reft  had  faid,  I  fliould  be  hanged  ; 
but  I  was  weary  of  the  Bolt  and  Hand-cuff,  and 
I  had  not  my  Friends  to  come  neir  me,  nor  my 
Wife,  fo  I  refolvea  I  would  do  any  thing,  rather 
then  lye  in  the  Condition  I  was  in,  and  I  faid, 
I  would  f\^ear  what  they  plealcd. 

Ciurt.  And  did  you  fwear  ? 

0-^rien.  My  Lord,  upon  this  Anfwer  my 
Bolts  were  taken  off,  and  the  Hand-cuff ;  and  I 
was  carried  abroad  to  U'^ilUam  Butler,  and  he 
gsked  me,   when  I  came  before  him,  why  I  was 

Vol.  V 


fo  obftinate  againfl  the  County,  as  I  had  been  ; 
but  if  you  refolve  to  do  it  now,  fays  he,  it 
will  do  as  well,  and  if  you  fwear  as  the  reft  did, 
you  fliail  have  as  good  a  Reward  as  Daniel 
Carty,  and  twelve  Pence  a  Day,  during  the  Time 
you  was  confined. 

Cvurt.  Did  you  not  repeat  the  Words  he   had 

then  written  down Did  not  you  fpeak  the 

Words  he  had  written  .? 

O-Brien.  No,  I  did  not. 

Court.  But  you  fwore  to  them  afterwards—* 
Did  he  read  the  Examination  to  you.^ 

O-Brien.    Yes,    he  did. 

Court.  Did  you  fwear  to  it  ? 

O-Brien.  Yes,  I  did  it  to  eafe  my  felf. 

Mr  Recorder.  Is  the  Examination  true,  at  this 
Day? 

O-Brien.  No,  it  is  not. 

Mr  Soli.  Gen.  I  defire  that  Examination  may  be 
read,  and  he  may  tell  us,  what  pare  of  it  is  true, 
and  what  not. 

O-Brien.  My  Lord,  I  after  went  to  Goal,  and 
received  the  Allowance  Mr  f^utler  ordered  me, 

twelve  Pence  a  Day —  And  my  Lord,  fome 

time  in  Summer  before  the  Affixes,  J/Falter  Ney 
Ian  that  was  now  in  Court,  brought  down  one 
of  Mr.  Hurly  s  Coats,  and  asked  us  whether  we 
knew  thefe  Coats  that  we  wore  in  the  Rob- 
bery-  He   told   us,    Mr  Butler  defired  us 

to  fwear  to  the  Coats  ;  but  we  refus'd  to  do  it, 
and  then  we  were  turned  into  the  Goal,  and  6d, 
of  the  IS.  taken  from  us. 

Mr  Robbins.  Were  you  fwom  laft  Auguft^  and 
before  whom  ? 

0  Brien.  Before  the  Lord  Chief  Juftice  Pyne^ 

Mr  Robbins.  Did  Calaghan  Carty  make  an  Affi- 
davit at  the  fame  Time. 

O-Brien.  Yes,  he  did. 

Mr  Soil.  Gen.  Who  writ  your  Examination  ? 

O-Byien.  I  writ  it  my  felt. 

Mr  Soli.  Gen.  Who  writ  Calaghan  Carty  s  Exami- 
nation ? 

O-Brien.  I  do  not  know  ;  I  was  by  at  the 
fwearing  ot   it. 

Mr  Soil.  Gen.  Who  writ  Hicky's  Examina- 
tion ? 

O-Brien.  He  writ  ft  himfelf. 

Mr  Soil.  Gen.  How  long  were  you  in  Town  be- 
fore you  gave  in  your  Examination? 

O-Brien  It  was  not  paffing  three  or  four 
Days  ? 

Mr.  SoU.  Gen.  Who  came  into  your  Compa- 
ny ? 

O-Brien.  No  body,  until  I  came  to  Kiltartarif 
and  that  Night  Madam  Hurly  came  into  the 
Houfe,   and  lay   in  the  Houfe  that  Night,   (he 

and  her  Brother ;  — She  ask'd  me  where  I 

was  going  ?  I  told  her,  I  was  coming  to  Town 
to  declare  the  Truth. 

Mr  Soil.  Gen.  And  did  you  come  to  Town  in 
their  Company .'' 

O-Brien.  Yes,   I  did. 

Mr.  Soil.  Gen.  And  what  other  Company  came 
along  with  you  and  Mrs  Hurly  ? 

O-Brien.  There  was  no  body  but  Terry  and 
Crips. 

Mr  Soil  Gen.  And  within  three  or  four  Days 
after  you  came,  you  fwore  the  Examination  ? 

O-Brien.  Yes,  I  did. 

G  g  g  Mr  So^ 
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Mr  SoIL  Gen.  How  long  after  you  came  to 
Town,  did  you  fee  Calaghati  Carty  > 

O-Biieu-  1  faw  him  at  Kikocky  before  I  came 
to  Town. 

Mr  Sol/.  Gen.  And  where  did  you  meet  Daiud 
Hicky  ? 

O'Brien.  Coming  towards  Kikock. 

Mr  Soil.  Gen.  It  was  remarkable,  that  he 
fliould  accidentally  meet  Mrs  Hurly  and  her  Bro- 
r.her  at  Kiltartan,  and  Calaghan  Carty,  and  Hicky 
and  he,   fhould  meet  on  the  Road  and  Way  to- 

♦^ether,    to  clear  their  Confciences Did 

Jlichy,  Carty,  and  you  lye  in  one  Lodging  ? 

O  Brien-  I  \a.y  in  Church-Street. 

Mr  Still.  Gen.  And  Calaghan  Cany^  and  Hicky  lay 
vhere  too  ? 

0-Brien.  Yes,  they  did. 

Mr  Soll.-Gen.  Were   you  examin  d  m  Irons? 

O'Brien.  No,  I  was  not :  I  had  them  taken  oft 
me,  and  was  carry'd  abroad  ;  and  I  was  told, 
tha't  if  I  did  not  iwear  as  the  reft  did,  I  fhould 
be  hang'd  in  eight  Days  Time. 

Mr  Recorder.  Would  Mr  Butler  make  you  for- 

fwear  your  felf  ?  ,•  ,        n 

0-Brien.   He  would  make  me  fwear  as  the  relt 

'  Mr  Soil.  Gen.  What  diftance  from  the  Goal 
was  you  examin'd  ? 

0-Brien.  Near  the  Goal. 

Mr  Sod.  Gen.  Had  you  any  Hand-cuffs,  or 
Irons,  when  examined. 

0-Brien.  No,  I  had  not. 

Mr  Soil.  Gen.  Mv  Lord,  I  muft  ask  this  Man, 
whether  his  Father  be  in  Town,  and  whether  he 

had  any  Difcourfe  with  his  Father Do  you 

know  your  Father  ? 

0-Brien.  I  know  my  reputed  Father. 

Mr  Attorn.  Gen.  By  Virtue  of  your  Oath,  Did 
you  fee  your  Father,   fince  you  came  to  lown  .•■ 

O-Bnen.  No,  I  did  not.  . 

Mr  Attorn.  Gen.  Had  you  any  Difcourfe  with 
your  Father  concerning  this  pretended  Rob- 
bery   And  did  you  Yay  any  thing  to  him  a- 

bout  it,  and  what  was't  ? 

0-Brien.  I  faw  him  at  Hom6  ;  I  never  acknow- 
ledg'd  to  him,    I  was  concern  d  in  this  Robbe- 

^^Mr  Recorder.  Pray,  My  Lord,  did  he  declare  to 
his  Father,  that  he  was  concern  d  in  this  Sham- 
Robbery  ? 

0-Brien.  No,  I  did  not. 

Mr  RecordiY.  Did  you  tell  your  Father  any 
thing  of  the  Contrivance  ;  or  would  your  Fa- 
ther have  prevail'd  with  you  to  own  you  were  in 
the  Robbery  .<' 

0-Brien.  Yes,   he  would. 

Mr  Recorder.  Did  you  ever  tell  your  Father, 
that  you  ufed  Mr  Hurlys  own  Arms  in  the 
Robbery  ? 

0-Brien.  No,   I  did  not. 

Mr  Recorder.  Well,  now  ^ac'H  call  your  Fa- 
ther. 

Donogh  O-Brien  Andwews,  Sen.  S-worn. 

Mr  Soil.  Gen.  Pray,  upon  the  Oath  you  have 
taken,  give  an  Account  of  what  Difcourfe  pal- 
fed  between  your  Son  and  you,  about  this  Rob- 
bery ? 


Donogh  0-Brien  Andrews  Sen.  My  Lord,  This 
will  be  look'd  upon  to  be  very  ftrange,  and  very 
unnatural,  for  a  Father  to  appear  againft  his 
Son  ;  yet  I  muft  have  Regard  to  my  C3ath,  and 

fhall  not  be  backward  to  declare  the  Truth- 

When  this  Robbery  happened,  fome  time  pafs'd 
before  the  Contrivance  of  it  was  fully  difcove- 
red ;  and  when  my  Son  was  taken  and  carry'd  to 
Goal  about  it,  1  did  not  go  near  him  for  three 
Weeks.  When  I  went  to  him,  1  was  paflionate- 
ly  concern'd  for  him  ;  and  I  asked  him,  What 
fhould  make  him  fo  wicked,  as  to  be  concern'd 
in  fuch  a  Fad:,  as  he  and  the  other  Rogues  were 
accufed  of  .='  and  I  asked  him  with  Vehemence, 
Did  you  do  it?  He  faid,  yes,  I  did  do  it^ 
and  he  never  deny'd  it,  nor  no  one  doubted  of  ic 
until  fuch  time  as  he  went  afterwards  to  Du- 
blin. The  Particulars  I  was  not  curious  in  ask- 
ing him,  becaufe  i  had  an  account  of  them  from 
others,  and  all  Men  allowed  them  to  be  true, 
becaufe  they  own'd  it  themfelves.  After  the 
Aflizes,  and  that  they  came  out  of  Goal,  I  took 
Oportunity  to  difcourfe  my  Son,  but  found  by 

him,    that  he  had  no  mind  to  difcourfe  me 

But  then,  my  Lord,  I  asked  him  one  Day,  whofe 
Arms  he  had  ;  were  they  Patrick  Hiirlys  ?  Says 
he.  Where  elfe  fhould  I  get  Arms  ? 

Cojirt.  Had  you  all  this  Difcourfe  with   your 
Son  Donogh  0-Brien,  that  young  Man  there  ? 
Old  Donogh.   Yes,  I  had. 

Young  Donogh  0-Brien.  When  he  taxed  me 
with  this,  I  was  indifferent  in  the  Matter,  and 
when  he  asked  me  about  the  Arms,  whether 
they  were  Patr'ck  Hurlys  Arms  ;  What  elfe  faid 
I? 

Mr  Soil.  Gen.  Is  the  reft  that  your  Father  faid 
true  or  not  .''  You  have  heard  what  your  Father 
faid,  that  you  contefl'ed  to  him  you  were  con- 
cern'd in  the  Robbery  ? 

Y  Donogh.  I  fiiid  what  I  told  you  of  the 
Arms  i  but  as  to  the  other  part,  I  do  not  remem- 
ber that  ever  I  faid  it  to  him. 

Mr  Soil.  Gen.  Old  Man,  Do  you  remember? 

O,  Donogh.  Aye  very  well,  too  well  to  my 
Sorrow. 

Mr  Recorder.  Young  Man,  Do  yoa  believe  thac 
he  is  relating  Truth  or  not  ? 

Y.  Donogh.  I  do  not  know  whether  he  is  oi; 
no. 

Mr  Soil.  Gen.  Are  you  a  married  Man  ? 

Y.  Donogh.  Yes,  1  am. 

Mr  Att.  Gen.  Pray  who  are  you  married  to  ? 
What  Relation  is  your  Wife  to  Mr  Hurly  ? 

Y.  Donogh.  Mr  Hurly  is  her  Uncle. 

Mr  Fofler.  Old  Man,  What  Relation  are  yoa 
to  Sir  Donogh  0-Brien? 

O.  Donogh.  I  know  no  Confanguinity  between 
Sir  Donogh  O  Brien  and  me.  But  Sir  Donogh 
purchafed  the  Reverfion  of  my  Farm,  and  1  live 
in  it,  paying  him  Rent. 

Patrick  Hurly.  Pray  whofe  Horfe,  and  whofe 
Expence  brought  him  here  ? 

O.  Donogh.  The  Horfe  belongs  to  one  Mr 
Everhing. 

P.  Hurly.  At  whofe  Charge  ? 

Q.  Donogh.  At  the  County's  Charge,  who  pro- 
fccwted  you  for  Perjury, 
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Qourt.  Do  you  exped  any  Abatement  of  your 
^ent  ? 

O.  Donogh.  I  am  (o  far  from  it,  that  I  am  rai- 
fed  50/.   this  Year  more  than  ever. 

Court.  By  whom  ? 

O.  Donogh.  By  my  Landlord,  Sir  Donogh  0- 
Erien. 

Court.  Are  you  to  have  an  Abatement  from 
Sir  Donogh  0-Brien,   after  this  Year? 

O.  Donogh.  I  am  not  to  have  any.  I  have  not 
any  Trick  or  Quillet  in  any  way.  I  do  not 
expeft  any  thing  of  that  Ibrt. 

}Ai  Soil.  Gen.  There  is  another  Part  of  this 
Young  0  Brien  Andrews's  Evidence,  that  relates 
to  the  Juflice  of  the  Peace  Mr  Butler,  and  he 
is  here  in  Court. 

Mr  Attorn.  Gen.  Your  Lordfhip,  has  heard 
the  Evidence  of  this  young  Donogh  0  Brien  An- 
drews, wherein  he  has  been  flinging  againil  a 
whole  Courc  and  County. 

Court.  It  was  never  other'A'ife  ;  tho'  a  Juftice 
of  Peace  be  in  the  juft  Execution  of  his  OiFlce ; 
yet  when  Criminals  come  to  be  charged,  they'll 
recriminate  thofe  that  appear  againit  them. 

William  Butler  Sworn- 

JViUiam  Butler.  My  Lord,  I  had  an  Account 
that  this  Sham-Robbery,  that  Mr  Hurly  fet  up 
as  I  do  believe,  was  dil'covered  by  Carty,  and  I 
had  an  Account  that  Donogh  O-Hrien  that  young 
Man  was  in  Goal,  and  was  willing  to  make  an 
ample  Difcovery  too  ;  and  I  rid  to  Ennis,  and 
went  to  my  Qiiarters  where  I  generally  lodge ; 
and  fent  to  the  Goaler  for  him,  who  brought 
him  to  me  ;  and  then  I  told  him,  my  Bufinefs 
to  Town  was  to  examine  him,  if  he  were  will- 
ing to  give  a  true  Account  of  the  Matter.  He 
went  then  about  propofing  to  make  Bargains 
•with  me,  but  I  told  him  I  had  no  more  to  fay  ; 
but  if  he  would  give  a  true  Account  of  the  Rob- 
bery of  Mr  Hurly,  any  Kindnefs  I  cou'd  do  for 
him,  it  fhould  be  done.  He  faid  he  was  afraid 
of  the  Gallows ;  and  fitting  down  gave  me 
that  Examination  which  he  has  given  me,  and  I 
have  writ  it  down  faichfully,  as  diftinftly  and 
truly,  as  if  it  was  for  Life  and  Death  ;  and  I 
promifed  him  nothing,  nor  threatened  him.  He 
ieemed  to  be  fo  penitent  for  being  concerned  in 
the  Attion,  and  was  fo  much  t/oubled  that  it 
was  difcovered  againft  Mt  Hurh,  that  he  wept 
a  great  deal  in  my  Company,  and  did  declare, 
that  if  others  had  not  difcovered  againft  Mr 
Hurly,  he  never  would.  And  I  parted  with 
him,    and  bid  the  Goaler  be  civil  to  him. 

Mr  Soil.  Gen.  Mr  Butler,  Did  you  tell  him, 
that  he  fhould  be  hanged,  if  he  did  not  fwear  ? 

Butler.  By  Virtue  of  my   Oath,    I  did  nor. 

Y.  Donogh.  Did  not  you  tell  me,  the  Quarter- 
Sefllons  was  adjourned  for  a  Week  longer,  on 
account  of  tliis  Commifnon  of  Oyer  and  T'ermi- 
tier  ? 

Butler.  No,  by  Virtue  of  my  Oath,  I  did 
not 1  lent  for    Mr  Hiikman,  and  he  was 


and  to  prove 
may  come  in 


with  me,  by  the  time  I  went  midway  thro'  this 
his  Examination  ;  and  when  Iliad  finifli'd  it, 
it  was  read  to  him  diftinftly,  and  he  fwore 
to  it. 

Mr  Attorn.  Gen.  Now  my  Lord,  if  your  Lord-    tion,  Dunogh  0-Brien  ? 

V  o  L.    V.  G  e  g  a 


fliip  be  pleafed,  the  Examination  that  was  ta- 
ken by  Mr  ^r/r/tr,  I  delire  it  may  be  read  Para- 
graph by  Paragraph. 

Mr  Sol/.  Gen.  Was  this  Information  written 
by  Mr  Butler  out  of  his  own  Head,  or  did  you 
give  him  that  Account  as  it  is  down  there,  br 
is  it  a  Story  framed  by  him  > 

Y.  Donogh.  Mr  Butler  writ  it.  I  told  him 
feveral  Things,  but  he  framed  them  as  he  pleafed 
himfelf. 

Mr  Soil.  Gen.  What  Information  did  you  give 
then  to  Mr  Butler  ? 

y.  Donogh.  I  don't  remember. 

Mr  Soil.  Gen.  'Tis  impofUble  for  any  Man  to 
frame  fuch  a  Thing  out  of  his  own  Head. 

Mr  Fo/ler.  Whether  there  was  not  a  Report 
that  there  was  a  CommilTion  to  come  donw  of 
Oyer  and  Terminer  ? 

Mr  Butler.  They  did  talk  fo,  but  I  had  no 
Difcourfe  of  it  ;  I  ufed  him  mildly,  and  only 
defired  him  to  tell  the  Truth. 

The  Examination  Read. 

Mr  Recorder.  Did  you  lie  at  Daniel  OKeans'i 
Houfe  that  Night  after  the  Robbery  ? 
IFilliam  Butler.  Yes,  Idid. 
Mr  Recorder.  Who  told  Mr  Butler  that  > 
Y.  Donojigh.  I  told  him  it. 

Donogh  0-Brien'i  Second  Examination^  ta- 
ken before  Lord  Chief-^uftice  Pyne  read^ 
isjhere  he  anfwers  what  he  fwore  in 
the  former. 

Mr  Fvfler.  I  defire,  my  Lord,  the  Examination 
before  Baron  Ecklin  may  be  read. 

t  Clerk  reads  Calaghan  Carry's  Examination  h' 
fre  Baron  Ecklin.] 

Mr  SoU.  Gen.  My  Lord,  I  defire  the  fame  Me- 
thod may  be  oblerv'd  in  this  as  in  other  Cafes, 
for  Hands  may  be  alike,  and  not  the  fame. 

Mr  Robbins.  Here  has  been  two  Examinations 
of  Ca'aghan  Car^y ;  one  he  owns,  the  other  he  de- 
nies. Now,  my  Lord,  we  have  produc'd  three 
or  four  Witnefles,  that  he  was  never  before  my 
Lord  Chief-Juftice,  and  there  fwore  that  what  he 
had  formerly  fwore  in  the  Country  was  falfej 
that  Patrick  Hurly  did  contrive  a  Robbery  againft 
himfelf. 

Mr  Recorder.  Mr  Robbins  (with  fubmiffion,  my 
Lord)  is  mightily  miftaken  ;  they  faid,  there  was 
an  Examination  taken  before  my  Lord  Chief- 
Juftice,  but  not  that  this  was  it. 

Mr  Butler.  You  cannot  here  read  an  Affidavit 
fworn  before  a  Baron  of  the  Exchequer^  there  is 
no  Colour  for  it. 

Court.  Calaghan  Carty,  pray  were  you  examin'd 
before  any  of  the  Judges  as  to  that  Matter? 

Carty    No,  my  Lord,  never  in  my  Life. 

Mr SoS.  Gen.     Never  in  his  Life. -There 

is  no  proving   it    but  by  my  Lord  Chief-Juftice, 


that  this  is  the  Man  for,  a  Maa 

the  Name  of  another  Perfon  and 

fwear,  and  the  Man  lie  perfonates  know  nothing 

of  the  Matter. Who  drew  your  Examina- 
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Carty.   I  did  it  my  felf.  „  ,  ,   , 

Mr  SolL  Gen.    And  who  drew  Hkky  s  i 

Carty.    Himfelf.  , 

Mr  SoU.Gen.  And  who  drew  Calaghan  Carty  s 
—  I  can't  tell. 

Court.  I  never  knew  an  Examination,  but 
where  the  Perfon  was  examin'd  whether  it  was 
true  or  not;  otherwife  it  goes  for  nothing;  and 
if  the  Perfon  does  not  own  it  now,  it  mufl  be 
prov'd  upon  him. 

Mr  Fvfier.  My  Lord,  an  Examination  given 
in  before  the  Court,  and  upon  Record,  we  come 
and  dell  re  it  may  be  read,  to  confront  an  Evi- 
dence, for  this  Man  is  forfworn. 

Court.  I  had  the  Curiofity  my  felf,  for  the 
Satisfadion  of  Juftice,  to  fend  for  my  Lord  Chief- 
Juflice's  Clerk,  Mr  M'akeham,  and  examin'd  him 
here  in  open  Court :  Being  examin'd,  I  remem- 
ber, faid  he,  there  did  come  fuch  four  Men, 
and  they  were  fworn  before  my  Lord  Chief-Ju- 
flice  ;  but,  that  this  is  one  of  the  Men,  I  cannot 
fvvear. 

Mr  Soil.  Gen.  I  have  no  fuch  Examination  at 
all.  If  you  pleafe,  read  the  Affidavit  before  Ba- 
ron Ecklin. 

Mr  Recorder,  [comparing  the  Affidavits]  Thefe  are 
both  the  fame,  Word  for  Word,  drawn  both  by 
Mr  'terry;  they  are  both  his  Hand-writing. 

Mr  Butler.  I  defire  Mr  William  Butler  may  give 
an  Account,  he  is  fworn,  about  the  Portmanteau. 
VVherher  Mr  Burly  did  not  fvvear  that  he  left 
the  Portmanteau  at  Loughrea,  at  Bargery's  Houfe, 
%vh!lfl:  he  v.  ent  to  fee  his  Brother  at  Tiaquin  ? 

Chriftopher  O-Britn.  My  Lord,  I  ask'd  Patrick 
Nnrly  \\hat  Care  he  took  of  his  Money  at  his 
coming  to  the  Country;  he  faid,  he  left  it  at 
Lmighrea,  and  would  not  carry  it  to  Tiaquii:,  for 

that  was   a  loofe  Family. This   he  told 

at  his  own  Houfe,  after  he  had  fworn  it  in  the 
Court. 

[Mr  Taylor  fzvorn.'] 

Mr  Butler.  Mr  taylor,  declare  what  you  know 
of  Mr  Hiirly's  Swearing  at  the  Affizes,  about  the 
Portmanteiui. 

Mr  Taylor.  I  ^vas  at  the  AlTizes  at  Ennis,  and 
Mr  Hurly  fwore  that  he  left  his  Portmanteau  at 
Loughrea v^hen  he  went  to  Tiaquin  ;  and,  that  he 
told  Mr  Bargery  there  was  Matters  of  great  Con- 
sequence in  the  Portmanteau,  and  defir'd  him  to 
take  care  of  it  ;  and,  that  Bargery  did  fo,  and  de- 
liverd  it  fafe  to  him  at  his  Return. 

Mr  fJ^urly.  Mr  htnler  knows  the  County  of 
Galway  :  I  defire  to  know  whether  it  is  likely  for 
me,  gninq  to  the  County  of  Clare,  that  I  fhould 
leave"  my  Portmanteau  at  Loughrea,  and  come  back 
ag;  in. 

Mr  Eiitler.  1  don't  know  that,  but  you  did 
fwear  it. 

Mr  Recorder.    And  his  Man  fwore  he  carried 

it  with  him  to  Tiaquin-     So  'tis Triin  Tram, 

like  Mafter  like  Man,  both  forfworn. 

Mr  Soil.  Gen.  My  Lord,  the  Perfons  produc'd 
by  Mr ///«•/)' are  Men,  by  their  own  Confeffion, 
\\-ho  at  fomcTime  or  other  were  forfworn;  and 
they  arc  fuch  Men  as  have  nothing  between  them 
and  the  Gallows  but  this  Shifting :  They  are 
fenfible  no  Jury  can  believe  them. 


Mr  Rohhins.  My  Lord,  we  are  charg'd  but 
with  one  Indidment,  there  is  but  one  Venire^  I 
think. 

Mr  Btitler.   There  are  two. 
yixAttor.  Gen.    Mr  Rohbins,  if  your  Client  be 
guilty  of  the  Perjury,  clear  him  of  the  Cheat  if 
you  can. 

Court.  The  conftant  Praftice  of  this  Court  is, 
that  if  there  goes  a  Venire  between  the  King  and 
a  Party  indifted,  and  that  there  be  feveral  In- 
diftments  againft  the  fame  Party,  the  Court  will 
charge  the  Jury  with  'em  all,  unlefs  he  comes  in 
by  Councel,  and  (hew  fome  good  Caufe  why 
you  cannot  go  on  with  fome  of  'em. 

yixAttor.  Gen.  My  Lord,  I  think  that  the  Con- 
trivance is  made  out  fo  fully  to  the  Satisfadiion 
of  every  Man  prefent,  that  there  never  was  flron- 
ger  Evidence  than  of  both  thefe  Villanies,  the 
Perjury,  and  Confpiracy  to  Cheat.  When  a  Man 
has  liv'd  extravagantly,  and  then  goes  about  all 
manner  of  Ways  to  retrieve  himfelf,  if  Perjury 
goes  unpunifli'd,  it  Ihall  lie  at  the  Door  of  thofe 
Gentlemen  that  have  heard  this  Matcer  fo  fully 
prov'd  to-day  :  And  this  poor  Country  muft  luf- 
fer  by  Perjury,  if  Care  be  not  taken  to  fupprefs 
it.  Tis  now  growing  late,  and  I  will  not  take 
up  more  Time  in  fumming  up  this  long  Evidence 
to  the  Jury,  but  leave  it  to  the  Court. 

Mr  Juftice  Coote.  Gentlemen  of  the  Jury,  you 
have  heard  a  very  long  Evidence,  and  I  will  re- 
peat the  Heads  of  it  to  you  as  well  as  I  can,  that 
you  may  difcharge  your  felveswith  Honour  and 
Confcience  You  have  taken  an  Oath,  and  I 
hope  you  will  not  be  led  to  the  preventing  of 
Juftice,  one  Way  or  the  other.  Mr  Hurly  flands 
indided  here  of  Perjury,  for  making  a  falfe  cor- 
rupt Oath  before  a  Julfice  of  Peace,  Mr  Blood  ; 
before  whom  he  fwore,  in  an  Examination  that 
was  read  in  Evidence,  That  he  was  robb'd  of  fo 
many  Guineas,  Piftoles,  and  other  Goods,  at  his 
Father's  Houfe  in  Moughna,  in  the  County  o£ 
Clare :  That  he  was  robb'd  by  four  Perfons, 
whofe  Names  he  knows  not,  but  by  their  Tone 
they  feem'd  to  be  Irifhmen ;  and,  that  the  fame 
was  not  done  by  any  Contrivance  of  his  :  After 
which,  he  did  exhibit  a  Petition  to  the  Judges 
of  AfTize,  and  did  endeavour  to  recover  from 
the  County  the  Value  of  what  he  was  fo  rob- 
bed of. 

Gentlemen,  Mr  Dean  Blood  prov'd  to  you, 
that  the  Prifoner  at  the  Bar  did  take  his  Oath, 
that  the  Contents  of  the  faid  Examination  was 
true,  and,  that  he  fign'd  it  in  his  prefence. 

Gentlemen,  the  hrft  Witnefs  that  was  produ- 
ced unto  you  to  prove  the  Perjury,  and  that 
Mr  Hurly  w.ts  not  robb'd,  but  had  fwore  falfly  in 
that  Liformation,  was  one  Calaghan  Carty.  And 
he  being  fworn,  tells  you,  That  at  the  Time  that 
this  Robbery  was  committed  he  was  inMrHz/r- 
//s  Service  ;  and,  that  Mr  Httrly  came  to  him, 
and  made  Moan  to  him,  that  he  did  owe_  Mo- 
ney;  and,  that  he  could  pay  his  Debts  if  this 
fame  Calaghan  Carty  ^\o^x\6.  ohitrvQ  hisDireftions, 
and  do  what  he  would  have  him  to  do ;  and, 
that  thereupon  this  Calaghan  Carty  did  tell  him, 
he  would ;  and  the  Diredion  was,  That  he 
fliould  joyn  other  Perfons  he  nam'd,  and  put  on 
a  Difguife,  and  take  an  Opportunity  when  Mr 
Ronane  was  at  the  Houfe,   and   perfonate  them- 
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felves  to  be  Robbers,  and  take  away  the  Goods 
and  Money  out  of  the  Houfe,  and  when  thjy 
fhould  have  fo  done,  to  return  them  again.  And 
this  CaJjghan  Carty  was  to  go  to  one  Mr  Fofter's 
for  a  Suit  ct  bh^ck  Clothes,  and  he  was  to  come 
back  again.  Thefe  were  the  Orders  he  receiv'd, 
by  the  Direfiion  of  Mr  Hurh.  He  tells  ycu, 
I'hat  he  did  accordingly  joyn  the  reft  ;  that  they 
had  Coats,  Difguifes,  and  Swords  left  for  'em  in 
the  Barn,  which  they  took  and  put  on  ;  that  they 
did  actually  bolt  into  the  Houfe  at  Mr  Romanes 
coming  out  of  the  Door,  and  took  thofe  Fire- 
Arms  that  were  laid  for  'em ;  and,  that  they  had 
their  latelligerce  from  Mr  Hurl).,  the  better  to 
perfonate  their  being  Robbers.  And  he  tells 
you,  that  part  of  them  went  up  to  Mr  Hmlfs 
Chamber,  and  there  took  the  Bag;  and,  that 
they  were  directed  by  Mr  Hurly  to  pour  it  out 
before  Mr  Roimne  (the  'better  to  make  the  Pre- 
tence out  againft  the  County)  and  likewife, when 
they  (liould  get  in,  tie  Mr  Hurly  and  Mr  Ronane  ; 
and,  that  a  Bed-cord  was  laid  in  the  Window 
for  that  Furpcfe  :  And  he  tells  you,  that  they 
had  hr'd  off  the  Fire-Arms,  and,  that  there  wms 
nothing  in  them  but  Pouder.  And,  Gentlemen, 
you  will  fee  anon  how  far  this  Man  fwears  the 
Truth,  out  of  the  Mouths  of  Mr  Hiulys  own 
Evidence. 

Mr  Huyly,  to  lefien  this  Man's  Credit,  has 
produc'd  to  you  feveral  Witnefles,  vho  fwear, 
that  he  Avore  an  Examination  before  my  Lord 
Chief-Juflice  Pyiie,  or  Baron  Ecklin  ;  Wherein  he 
pretends  that  this  Calaghan  Carty  fvvears  diredly 
contrary  to  what  he  fwcre  in  his  Information 
before  a  Juftice  of  the  Peace  in  the  Country,  and 
to  what  he  pleads  now.  To  this  Calnghan  Carty 
fays,  He  never  fwore  any  Examination  before 
any  Judge  ;  and  if  any  was  fworn  in  his  Name, 
it  was  done  by  fome  other,  that  did  perfonate 
him.  That  Examination  was  produc'd  here,  but 
there  was  no  Evidence  that  this  Calaghan  Carty 
was  the  Perfon  that  fwore  it,  and  he  deny'd  that 
the  Name  to  it  was  his  Hand-writing  :  And  he 
feems  to  be  too  ignorant  a  Perfon  tc  contrive 
fuch  an  Examination.  Now,  whether  you  cre- 
dited him,  or  thofe  Perfons  that  fwore  againft 
him,  is  left  to  you. 

The  nextWitnefs  in  behalf  of  the  King  is  Mar- 
garet Conneene;  Hie  tells  you, That  file  was  a  Ser- 
vant in  t!ie  Houfe,  and,  that  thefe  Perfons  did 
come  into  the  Houfe,  and  fhe  hearing  Murder 
cry'd  out  by  Mr  Hurly's  Servant,  fhe  came  out  of 
the  Kitchen  :  She  tells  you,  that  they  made  fe- 
veral  Shots,  particularly  at  her,  and,  that  there 
was  no  Hurt  done,  nor  any  Marks  of  the  Shot 
or  Bullets  in  the  Wall.  She  tells  you.  That  at 
firft  fhe  was  of  Opinion  that  it  was  a  real  Rob- 
berv;  but  afterwards  difcourfing  with  Calaghan 
Carty,  he  told  her  how  it  was  :  And  befides,  that 
Ihe  was  of  another  Opinion  upon  the  account 
of  a  Tab'e-cloth  taken  away  at  the  Time  of  the 
Robberv,  which  (he  faw  afterwards  come  back 
in  a  Trunk  or  Portmanteau  that  w'as  lent  to 
Mr  0  Brien  after  the  Fobbery. 

JVaher  Ncylan  was  likewife  fworn,  who  gives 
you  an  Account,  that  he  was  in  Prifon  at  Eunis 
for  Hurly's  Debt,  being  bound  for  him  to  one 
'fhomai  Arthur,  and,  that  he  was  in  the  Prifon 
when^«>/^  was  brought  thither  j  that  they  were 


Lhamber-tellows:  That  Mr  Hurly  did  go  fo  far 
in  tlie  Confefllon  of  this  Fad  to  him,  that  when 
Daniel  Cany  became  a  Difcoverer,  and  began  to 
accufe  Mr  Hurly  of  this  Matter,  Donogh  O-Briea 
Aiidreivs  junior,  who  was  then  likewife  in  the 
fame  Goal,  did  deiire  to  know  of  him  what  Me- 
thod Mr  Hur/y  would  take  to  get  him  difcharg'd, 
and,  tliat  if  he  could  not  do  it  foon,  that  hemuft 
be  tore  d  to  confefs  the  whole  Truth  :  And  he 
fwears,  that  he  did  acquaint  Hurly  therewith, 
who  laid,  that  he  mould  be  undone  if  the  faid 
O'Brien  Andre'jjs  (hould  confefs  it ;  and  gave  him 
a  Piece  of  Money  to  give  to  the  fliid  0-Rrien, 
and  bid  him  tell  iiim,\hat  he  would  foon  gee 
him  difcharg'd.  Neylan  was  fo  cautious  of  tliis, 
that  he  would  not  do  it  himfelf,  but  one  Daniel 
Carty  being  prefuit,  he  gave  him  the  Money,  an4 
he  gave  it  to  0- Brien.  That  0- Brien  faid,  This 
will  not  do,  I  muft  and  will  tdl  the  Truth.  He 
fays,  Mr /iHr/y  went  fo  far,  that  he  told  him  he 
would  give  any  Gratification  in  the  World  to 
prevent  DsKc^/;  0  frien's  coming  in  againft  himi 
tor,  if  he  did,  he  fliould  be  ruin'd  entirely.  A- 
gainft  this,  Mr  Hurly  fays,  that  Neylan  was  exafpe- 
rated  tor  being  in  Prifcii  thro'  his  Means,  lo  that 
he  tamper'd  w  ith  Witnelfes,  and  became  his  in- 
veterate Enemy  ,•  and  not  only  fwore  falily  him- 
felf, but  tamper'd  with  others  to  fwear  fulfly 
too;  of  which  he  has  otfer'd  fuch  Evidence  as  I 
fliail  obferve  to  you  hereafter. 

The  next  Evidence,  Gentlemen,  that  was  pro- 
duc'd to  you  w  as  one  Charles  Mic-Donogh,  He 
tells  you.  That  he  was  employ 'd  as  Sollicitor  to 
Ml- Hurly,  and,  that  he  w^as  intimately  acquain- 
ted with  Mr  Hurly,  and  knew  a  great  deal  of  his 
Concerns  ;  and,  that  one  Night,  being  come  back 
from  Dublin,  the  very  T'ime  before  he  w  as  rob- 
bed, he  talk'd  with  him,  and  faid.  He  was  a 
ftrange  Man  to  come  to  the  Country  without 
Money,  and,  that  it  would  be  too  hot  for  him  ; 
that  the  prefent  Sheriff  was  Mr  Arthur's  Friend  ; 
and  fays,  that  Hurly  did  even  then  fortifie  his 
Houfe,  becaufe  he  look'd  upo:i  himfelf  to  be  in 
no  condition  to  pay  his  Debts  ;  that  he  was  ex= 
treamly  poor,  that  he  durft  not  appear.  He  tells 
you,  that  Mr  Hurly  aid  tell  him  that  he  brought 
down  Money  ;  and  tho'  he  did  tell  him  fo,  that 
yet  he  did  not  believe  it,  becaufe  when  he  told 
him  of  the  Sheriff,  Hurly  faid,  that  ^iv  toby  But- 
ler and  Colonel  Maauunarra  hnd  a  great  Influence 
upon  the  Sheriff,  and  would  make  Intereft  witb 
him,fo  that  he  w  ill  do  me  no  Harm. 

He  tells  you,   That  much  about  this  time  Mr 
Hurly  employ'd  himfelf  in  reading  Afls  of  Parlia- 
ment, and  one  of  'em  w  as  the  AtS  relating  to  the 
Articles  of  Litnerick  and  Galnay  ;    and,  that  hs 
had  fome  Difcourfe  of  being  comprehended  with- 
in the  Articles  of  Galway.     That  Mr  Alac-Dcncgh 
told  him,  he  thought  he  was  then  in  France,  and 
that  he  was  not  there;  and  he  faid.    He  would 
prove  that  he  was  then  in  Galixay  :  And  reading 
the  Rapparee  Aft,  he  faid.    That  it  was  a  very 
pretty  Way  for  Perfons  to  recover  Money  from 
the  County.     He  tells  you.  Gentlemen,  that  af- 
ter this  he  left  Islx  Hurly,  and  Capr.  O-Brienwrit 
him   word  that  he  was  robb'd,  and  dcfir'd  that 
he  would  come  and  follicite  at   the  Aflizes   of 
Ennis  on  his  behalf:  But  he  was  fo  far  from  be- 
lieving that  he  was  robb'd,  or  yielding  to  thas 
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Defign,  that  he  writ  back  a  Drolling  Letter,  as 
he  calls  it  himfeif,  and  he  did  not  think  it  pro- 
per to  be  concern'd  for  him.  He  further  tells 
you,  That  there  were  fome  Perfons  that  gave  an 
Account  to  him  of  certain  Counters,  one  Hkkfs 
Wife,  and,  that  if  her  Husband  might  be  pro- 
duced, he  and  file  might  make  great  Difcoveries 
relating  to  rhefe  Counters. 

IMiis  took  Wind,  and  the  Juftices  of  the  Peace 
oave  a  Warrant  to  the  High  Conftable  Walter 
%iimn,  to  fearch  for  thofe  Counters :  ^  They 
came  to  the  Place  w  here  this  Burly  liv'd ;  the 
firft  time  he  mifs'd,  but  the  fecond  time  he  fent 
one  before,  to  take  care  that  nothing  might  be 
remov'd.  And  when  he  came  there,  heobfcrv'd 
there  was  a  Dunghil,  and,  by  the  Behaviour  of 
J/u/t/sWife,  he  had  reafon  to  fufpeft  that  place. 
He  tells  you,  That  the  Woman  held  the  Candle, 
and  in  digging  the  place  where  the  Dunghil  lay, 
at  length  the  Spade  hit  upon  a  Slate  wiiere  the 
Counters  lay  :  That  he  took  up  a  Bag  wrapp'd 
about  with  Hjy,  he  call'd  it  a  Suggane;  and, 
that  there  thofe  Counters,  which  he  has  here 
produced,  were  taken  up  He  told  you,  That 
the  Woman  was  under  fo  much  Conllernation 
that  fhe  dropt  the  Candle;  and  when  fhe  was  told 
fhe  muft  go  along  with  him,  ihe  faid,  Now  that 
■^vas  found,  fhe  believ'd  fhe  muft. 

The  next  Perfon  examined  was  Thomoi  Ed- 
■wards.  He  fw  ears.  He  was  employ 'd  to  go  along 
with  Walter  Huonin;  That  he  faw  a  Youth  on 
his  Knees  by  the  Dunghil ;  he  ask'd  him  what 
he  was  doing,  he  faid.  He  was  hiding  his  Pota- 
toes ;  but  he  faw  no  Potatoes,  which  made  him 
fufpeft  that  Dunghil  ;  and,  that  digging  there, 
they  found  tne  Counters,  as  Huonin  has  given  an 
Account. 

The  next  Man  that  was  fworn  was  Mortagh 
Mac-Carty.  He  tells  you,  He  had  bought  a  Cow, 
and,  that  fhe  had  firay'd  away  from  him,  and 
finding  of  her,  and  bringing  her  home,  he  call'd 
at  this  Place,  w  here  Bicky's  Wife  was,  and  fhe 
acrreed  to  buy  his  Cow,  and  file  brought  out  two 
Pieces  of  Gold  which  Hie  call'd  Guineas  :  S:ys 
he  Thefe  are  not  Guineas,  I  believe  this  is  fome 
of  Patrick  Hurly's  Gold  :  He  ask'd  her  what  (he 
would  take  for  them  ;  and  he  faid,  I  have  Three 
Pence  Half-penny,  and  a  Quartern  ot  Tobacco, 
which  I'll  gi^e  you  for  them  ;  and  fhe  took  it, 
and  wifh'd  that  the  refl  were  fold  fo  too.  He 
fays.  He  acquainted  Sh  Domgh  0-Byien  of  this, 
and  he  diredted  him  to  Mr  Bindon,  a  Juflice  of 
the  Peace,  where  he  gave  in  the  Examination. 
He  produced  to  you  thefe  two  Pieces,  wliich  you 
have  here  compar'd  with  the  reft  of  the  Counters. 

Gentlemen,  the  next  Perfon  that  was  fworn 
was  one  Jujtph  Lynch.  He  tells  you,  That  he 
was  very  well  acquainted  with  Mr  Patrick  Harly, 
and,  that  "Jcihn  HurJy  was  married  to  his  Sifter  : 
and,  that  Mr  Hurly,  before  or  about  Cbriflmai, 
came  to  Lougbrea ;  and,  that  at  one  Mr  Hemy 
Bargery's  Houfe  they  were  both  together  a  drink- 
in^-;  and,  that  Mr  i/w/y  taking  out  fome  Lin- 
ren  out  of  his  Portmanteau,  he  faw  a  Bag  that 
held  about  a  Quart,  and  taking  it  to  be  Money, 
he  look'd  into  it,  and  found  in  it  all  Counters  ; 
and  he  ask'd  him  what  he  did  vith  them;  he 
faid,  he  intended  to  make  ufe  of  them  for  his 
Diverfion.  He  tells  you  after  this.  That  he 
,\valk'd  with  Mr  Hurly  part  of  the  Way,  and,  that 


Hurly  difcours'd  him  about  Mr  Banks's  Robbery. 
Mr  Lynch  told  him,  that  the  Country  had  found 
for  Banks,  and,  that  he  propos'd  fomething  in  re- 
lation to  his  own  Robbery,  if  Mr  Lynch  would 
aflift  him  ;  what  a  pretty  \Vay  it  was  to  get  Mo- 
ney !  Lynch  told  him,  in  what  was  honeft  and  juft 
he  would  alTift  him,  but  in  nothing  elfe.  Mr  Hur- 
ly then  fell  into  Difcourfe  with  him  about  his 
Farm,  and  faid,  he  would  give  up  his  Farm  too, 
if  he  would  come  into  the  Defign  he  had  to  get 
Money.  Mr  Z,>kc/;  anf we r'd  as  before.  If  it  be 
honeft  and  juft,  I  will ;  if  not,  I  will  not  ;  and 
for  the  Farm,  faid  he,  I'll  force  you  to  do  that 
without  it. 

He  tells  you,  that  Mr  Hurly  fent  a  Trunk  of 
Linnen  to  his  Houfe  after  the  Robbery  was  com- 
mitted; and,  that  "Mr  Hurly  did  dcfire  no  body 
fhould  fee  the  Trunk  with  him;  that  he  heard 
his  Brother  Botirk  fay.  That  it  was  Linnen,  but 
he  did  not  mind  it,  his  Wife  being  then  fick ; 
and  fays,  they  took  away  the  Trunk  that  fame 
Night  after  Mr  Hurly  was  in  Goal.  He  tells 
you,  he  had  the  Curiofity  to  go  and  fee  him  in 
the  Goal  of  Ennis,  and  after  difcourling  with 
him,  he  faid,  He  had  done  fomething  very  irre- 
gular in  F/77«(;f,3ndnow  to  come  into  tiie  Country 
and  charge  it  with  a  Robbery,  was  very  ill. 

The  next  Evidence  is  C/W«C///7^jChirurgeon, 
and  he  gives  an  Account,  that  this  Hwr/ys  Father 
being  fick,  his  Sifter  fent  for  him  to  come  there; 
and  after  he  came,  they  fent  for  one  Dr.  Bwdin,  a 
Relation  of  Mr  Hurly  s ;  and,  that  this  Brodin  and 
he,  fome  Time  after,  went  to  vifit  fome  other  Pa- 
tients ,  and  being  abroad,  Ihodin  propos'd  to  him, 
fays  he,  Mr  Hurly  gives  you  fmall  Fees,  I  can  put 
you  in  a  Way  to  get  20  Guineas;  and  told  him 
of  the  Defign,  and  how  he  might  be  a  Party  con- 
cern'd in  the  pretended  Robbery;  and  heanfwer'd. 
He  was  a  Man  too  v  ell  known;  but  he  perfuaded 
him  to  accept  of  the  Employ.  When  they  came 
home  to  //wr/j,  the  Dofior  told  him, he  had  otfer'd 
him  20  Guineas,  and  Hurly  was  fo  tar  from  deny- 
ing it,  that  he  chid  Dr.  jBj-o^/k,  and  faid, he  would 
give  him 40  Guineas ;  and  then  Caffidy  faid,  he  was 
afraid  of  being  known ;  hereupon  Hurly  told  him 
he  had  provided  Vizards,  to  prevent  his  being 
known;  and  after  going  home,  his  Heart  fail'd 
him,  and  he  would  not  be  concern'd.  He  told 
you,  he  heard  of  this  Robbery,  but  this  Thing 
was  not  difcover'd  by  him  till  laft  Sunday,  where 
being  at  Church,  he  went  with  Mt  Fitz,-Gtra'd  to 
Dinner;  and  Fitz.-Gcrald  talking  ot  this  Bufinefs 
of  Hurly,  Caffidy  faid,  He  knew  a  Perfon  in  the 
County  that  could  do  him  more  Harm  than  any 
Man  living:  Says  a  Clergyman  there  prefent. 
You  ought  to  do  the  County  that  Right  as  to 
find  out  that  Perfon,  that  the  County  may  not 
be  fo  opprefs'd,  but  Juftice  done  to  the  Crimi- 
nal. And,  th  It  he  s\enrhome,  and  confidering 
it,  he  went  and  gave  in  his  Examination  to  a 
Juftice  of  the  Peace,  who  bound  him  over  to 
profecute,  and  accordingly  he  attended  here. 

The  next  Witnefs  is  Daniel  Kieje;  he  tells 
you.  That  he  was  very  well  acquainted  with 
Mr  Hurly,  and,  that  Mr  Hurly,  fome  Time  be- 
fore this  Robbery  was  committed,  came  to  Mr 
Bentlys  Shop  and  enquir'd  there  for  Masks,  or 
Vizards,  fuch  as  they  ufe  for  Mafquerades, 
and  Bently  made  anfwer.  That  they  had  none, 
but  they  might  be  had  in  Chriji  Churcl^-Yard.    He 
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tells  you,  that  thereupon  Hurly  went  into  the 
Yard.  He  tells  you  that  at  that  time,  hearing 
Hitrh  enquire  for  Mafques,  he  was  apprehenlive 
that' he  had  fome  evil  Dt-fign  in  hand,  and  told 
B^mly  io  ;  and  Bentl)  agrees  in  what  Keefe  fwears, 
that  he  did  enquire  for  Mafques,  and  went  into 
ChriJiCbti-rcb  Yard  for  them. 

Mr  G>-ay  (the  next)  tells  you  of  the  Poverty 
of  Mr  Hurly  ;    and  that  he  could  not  have  any 
iuch  Sum   of  Money  ;   that   he   defired  him  to 
raife  fome  Money  for  him,  and  for  better  Secu- 
rity he  lodged  in  his  Hand  a  Bond  of  Capt.  AJac- 
Domul's  ■■,  and  accordingly  that  he  got  Mr  Cvnmr 
to  indorie  a  Bill  to  Mr  Lunim  ;   and   Mr  Hurly 
afterwards  paid  the  Money. 
-    The   next  that  was   produced  for  the  King 
was  Capt.  Mdc  Donnel;   and  he  tells  you  that  he 
had  given  iuch  a  Bond  to  Mr  Hmly,  upon  ac- 
count of  a  Farm  they  had  purchafed  jointly,  and 
that  he  ordered  him  to  pay  this  titty  Pound  that 
was  borrowed.     That  he  would  not  be  concern- 
ed in  paying  part,    unlefs   he  paid  it  all  j   that 
the  Money  was  paid. 


/il 
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the  Window,  and  being  called  R-o^arees  thev" 
thruft  their  Swords  through  the  Windj%v,  And 
that  Mr  Roruine  was  going  out,  v  hen  tliev 
ruHicd  in,  and  that  they  threw  him  dov.n^ 
and  that   they    tyed   Run.vie  and   Hurly ;    nud  to 


?y,    fhe   tells  you  rhat 


Mr  Attorn.  Gen.  Caffidy  tells  you  that  he 
had  ufcd  to  play  at  T^ables  with  Hurly  at  his 
Houfe,  and  that  Hurly  got  him  to  fend  for  a 
dozen  of  Bottles  of  Wine  to  Enyiis  to  drink 
with  Hurly,  bccaufe  Hurly  had  no  Money. 

Mr  J.  Coote.  I  will  give  you  an  Account  now 
as  faithfully  as  I  can,  of  what  was  fworn  for  the 
Traverfer. 

But  I  Ihould  have  told  you  firft,  that  Capt. 
Mac-Donogh  gave  you  an  account  of  the  greateft 
Severity  ufed  by  Patrick  Hurly  towards  his  Bro- 
ther John,  which,  he  (aid  himfelf,  he  would  not 
have  done,  but  that  he  was  forced  to  do  it,  by 
reafon  of  his  own  necelTitous  Condition. 

Now  Mr  John  Huriyhc  tells  you  of  conliderable 
Sums  of  Money,  he  received  from  HoUaud,  viz,. 
490/.  from  Col.  Lovety  and  200/-  from  jercmiah 
Douuvon  ;  and  in  (py  from  Mr  Frtz,-Symo!U 
300/.  loy.  and  200/.  more  in  Limerick.  He 
tells  you  that  of  choie  Sums  received,  he  paid  a- 
gain  in  Cafh  to  Mr  Holy,  all  but  a  little 
that  is  received  fri>m  Mr  Fitz,-Sy?nom.  He 
paid  him  in  Caili  but  a  little;  and  he  had 
forrv  Bullocks,  and  fome  Sheep,  towards  the 
Balance  of  what  remained  unpaid.  That  there 
was  Ibme  Money  paid  to  Mr  Aitbur,  and  fome 
to  iNir  iiurcun,  and  more  laid  out  other  v>ays. 
He  tells  you  that  he  law  with  Daniel  Hicky  a 
Note  that  was  gi'  en  by  Mr  Hickman,  a  Juilice 
of  Peace  of  the  County,  and  by  Mr  Qifack 
then  Sherift,  whereby  they  promifed.  that  if 
he  would  make  a  true  Difcovery  of  the  Rob- 
bery of  Hurly,  that  they  would  intercede  to 
the  Government  for  a  Pardon  for  him.  This 
is  the  Sujitance  of  what  'John  Hurly  has 
fworn. 

The  Witnefs  for  the  Traverfer  was  Dorotby 
KeiKp  i  who  was  a  Servant,  (he  tells  you,  to  Mr 
Hurly,  when  this  Robbery  was  committed.  She 
tells  you  that  fcven  Perfons  came  into  the 
Houfe,  that  five  of  them  went  up  into  her 
Matter's  Ciiamber,  and  two  ftaid  in  the  Par- 
lour. That  there  were  feveral  Shots  made,  and 
that  there  was  no  Harm  done,  nor  no  Marks 
or  Prints  of  Bullets  or  Shot  in  the  Wall  or 
Cieling.     That  there  were  two  Men  withoyc  at 


fhew  you  there  was  Mon 

the  Wife  of  Mr  Hurly  took  out  of  a 'rruni-  .1 
great  Bag  of  Gold,  and  (hewed  it  to  her  ;  x,d 
then  took  part  of  it,  and  put  it  into  her  Pocket  t 
And  after  that,  this  Dorr.tby  Kemp  going  to  the 
Trunk  for  Linnen,  Ihe  was  ftrangely  furpnTed  to 
find^the^  Bag  there.  Thar  Mr  "//w/y  came  in 
at  the  Time,  and  was  inquifitive  to  know  what 
file  did  there  ;  fhe  told  him  file  was  looking  for 
Linnen.  That  then  he  took  the  Bag  out  him- 
lelt,   and  convey 'd  it  to  his  Clofet. 

She  tells  you  iikewile,  that  there  was  one 
Murough  0-Bricd  did  eiideavour  to  tamper  with 
her,  to  perfuade  her  to  fwear  about  the  Coun- 
ters, that  were  to  be  lodged  with  her,  or  with 
Daniel  Hick/s  Wife  ;  and  this  Murough  pro- 
miled  her  a  great  Reward,  if  flie  would  let 
this  Trick    be  put  upon   her   Matter  j   but  fhe 


would  not.  She  tells  you  that  this  Murough  O 
Brieii,  not  ^only  tampered  with  her,  but  alfo 
with  Hicky  s  \Vife  ;  and  that  he  fent  Letters 
by  his  Servant  to  Hicky\  Wife,  and  that  they 
were  delivered  ;  and  that  the  Contents  of  the 
Letters  was,  defiring  her  that  fhe  would  futfer 
thofe  Counters  to  be  lodged  in  Hicky's  Houfe. 
She  tells  you,  that  Mr  Hurly  had  a  conliderable 
CJuantity  of  Linnen  taken  away  from  him. 
That  llie  had  waflied  twenty  Pair  of  Sheets  her 
le-lt,  and  that  there  was  ten  Pair  more,  and 
that  all  was  taken  away,  except  five  Pair  ^ 
which  is  the  Subttance  of' what  fhe  fwore. 

But  Murough  O-Erieii  was  fworn,  and  he  depo- 
led  that  he  was  fo  far  from  tampering  with 
Dorothy  Kemp,  that  he  did  not  think  it  fafe  to 
converfe  with  her,  becaufe  fhe  was  kind  and 
civil  to  Mr  Hurly,  and  bore  a  Child  or  two  by 
him  ;  and  to  the  contrary  he  fwore  he  had  no 
Communication  at  all  with  her.  But  as  for 
Hickfs  Wile,  he  fays,  fhe  told  him  file  would 
difcover  all,  if  he  would  bring  her  Husband 
home  again  ;  and  in  purfuance  of  that  he  writ 
Letters  to  Hicky,  and  that  the  Purport  of  them 
was  only  to  fatisfy  him,  that  he  might  come 
with  fafety  and  treat  with  him.  The  Letters 
being  read,   they  import  no  more. 

Gentlemen,  the  next  Witnefs,  Dayiiel  Mac-Cay, 
fays,  that  he  was  a  Servant  to  Mr  Hurly  a  confi- 
derable  time  ;    that  he  was  in  the  Houfe  when 
the   Robbery  was   committed;   and  that  there 
was  only  five  of  the  Robbers  that  he  faw  ;    that 
fome  of  them  put  the  Family  in  Terror,    and  0- 
thers  made  it  their  Bufinefs  to  fall  on  the  Matter  ; 
He  at  firtt  thought  they  were  only  Bailifts  come 
to  arreft  his    Matter;    but  when  he  came  and 
broke  open  the  Door  that  they  had  lock'd  upon 
his  Matter,   he  found  they  were  Tories.     Tha^ 
there  were   feveral  Shots  made.     I  asked  him, 
was  there  any  Hurt  made  by  the  Shots.?   and  he 
faid   no.     Was  there  any  Marks  o't  the  Bullets? 
he  faid   no.     He   faid  there  was   fome   at  the 
Window,    that  did  thruft  in  their  Swords.     He 
tells   you   there  was  one  Cbrijlopher  0-Brien,  who 
did  endea,vour  to  tamper  with  him  to  take  oflf 
the  Evidence,   to  whom  he  went  wich  a  Letter 

to 
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to  the  S^van  'fimm,  and  that  Mr  0-Brkn  dif- 
courfed  with  him  about  the  Counters. 

He  tells  you  that  his  Mailer  had  a  great  deal 
of  Mwney,  and  that  when  he  was  co  go  down 
into  the  Country  with  his  Mafter,  they  were 
fo  f^reit  tog  thor,  that  his  Mailer  acquainted 
him  with  a  great  Sum  of  Money  he  had,  and 
that  lie  told  him  he  intended  to  pay  Mr  Ar- 
thuY  with  it  :  But  that  Arthur  did  exaft  a  great 
Sum  for  Exchange,  and  therefore  he  did  not 
pay  the  Money  in  Town,  but  expected  to  get 
eafy  Terms  from  him  in  the  Country  :  And  it 
was  becaufe  he  otieved  to  be  Robbed,_  that  he 
did  fliew  his  Servant  a  great  Sum  of  Money 
he  had  to  carry  down  into  the  Country  ;  and 
then  he  was  examined  by  Mr  Bmler,  as  Coun- 
cil for  the  King,  by  what  Road  they  went 
at  that  time  to  the  Country,  and  at  what 
Place  they  went  over  the  Shannon  ;  he  faid  it 
was  over  a  Bridge,  but  he  did  not  Imow  what 
Bridge.  And  being  asked  whether  they  went 
through  Athlvtw,  it  being  a  cafual  Q_ueftion,  he 
faid  they  did  go  through  Athlone :  And  being 
asked  where  he  lay  that  Night,  he  faid  at  Bal- 
lihoy  or  Eyres  Court :  And  being  urged  to  be 
exaft,  he  laid,  he  chought  it  was  Ballihoy  ;  and 
then  he  (aid  they  laid  at  KiUighy. 

Gentlemen,  you  know  the  Country,  and 
that  Balliboy  and  KiUighy  are  near  the  King's 
County  on  that  fide  the  Shannon  ;  and  Eyres- 
Court  on  the  other  fide  in  the  County  of  Gall- 

•way. 

Now,  Gentlemen,  becaufe  Mr  Patrick  Htcrly, 
in  the  Courfe  of  the  King's  Evidence,  denied 
pofitively  that  he  was  at  any  time  about  Chrifi- 
jms  at  Loughrea  ;  I  asked  this  Mac-Cay  if  his 
Matter  went  down  any  other  time  ;  he  faid  he 
did  a  little  before  Chrijlmas ;  and  then  I  asked 
if  'he  was  at  Mr  Bargerys  Houfe  in  Loughrea,  he 
faid  he  was,  but  he  could  not  tell  whether  Mr 
Jofeph  Lynch  was  there  or  not  ;  and  being  asked 
whether  he  carried  his  Mafter's  Portmanteau  to 
'I'iaquin,  he  faid  he  did  ■■>  and  that  his  Mailer 
hired  a  Horfe  at  T'iaquin,  and  fent  him  before 
him  to  Gort.  I  asked  him,  whether  he  were 
fure  the  Money  his  Mailer  produced  to  him  in 
DiMin  was  Gold,  or  no  ?  He  faid  he  was 
fure  it  was  Gold,  it  was  Louis  d'Ors,  though 
by  Mr  Hurly's  Information  there  was  more 
Guineas  than  Louis  d'Ors.  He  tells  you  like- 
wife  Gentlemen  that  this  Calaghan  Carty  had 
difcovered  upon  his  Oath,  before  my  Lord 
Chief  Jutlice,  what  he  had  formerly  Sworn 
before  a  Jutlice  of  the  Peace  concerning  this 
Robbery  :  And  being  asked  who  were  pre- 
fcnt,  he  faid  my  Lord  Chief  Jullice's  Ckrk  was 
there,  which  gave  Occalion  to  the  Court  co  fend 
for  the  Clerk. 

The  next  Man  examined  was  one  Crips. 
He  fays  that  one  Halhzvay  did  beat  him,  and 
take  him  by  the  Hair  of  the  Head,  becaufe 
he  would  not  fwear  againll  Patrick  Hurly, 
and  that  Neylan  oftered  him  Six  Collops  gra- 
zincT,  if  he  would  fwear  that  Hurly  contri- 
ved^ this  Robbery  himfelf,  and  that  he  was 
by  when  Calaghan  Carty  was  Sworn  before  my 
Lord  Chief  Juflice  Pyne ;  but  he  cannot  tell 
vhat  it  was  he  fwore,  and  he  does  not  feem 
p  bi  capable  of  knowing  it  J    iot:  he  dees  nog 


fpeak  Englijh.  And  then  he  fays,  Mr  Lynch 
otlered  him  confiderably  to  come  and  fwear 
againfl  Hurly  ;  and  bid  him  come  co  Cannaught 
and  live  with  him,  for  'John  and  Patrick 
Hurly  were  both  ruined.  Mr  Lynch  has  been 
examined,  and  he  fwears  he  had  no  other 
Difcourfe  with  this  Man,  but  about  the 
Farm  at  Muughna,  that  the  Hurly's  held  from 
him ;  that  they  were  in  ill  CircumflanceSj 
and  that  he  would  be  rid  of  the  whole  Fa- 
mily. Neylan  tells  you,  that  to  his  know- 
ledge he  never  faw  this  Man  till  this  Day. 
Crips  faid  upon  his  Oath  that  it  was  at  a 
Houfe  in  fuch  a  Place  that  Neylan  tampered 
with  him.  And  Neylan  tells  you  upon  his 
Oath,  that  there  was  not  any  Houfe  at  all 
within  his  Memory  in  that  Place,  and  that 
he  never  had  any  Communication  with  this 
Crips  diredly  or  indirectly.  So  when  Perfons 
fwear  direftly  one  againfl  another.  You,  Gen- 
tlemen of  the  Jury,  mull  weigh  the  Evidence, 
and  the  Arguments  they  offer  to  induce  your 
Belief. 

The  next  Witnefs  is  Daniel  Hicky,  who 
tells  you  he  was  fent  to  Goal  and  bolted 
there,  and  after  he  was  told  that  one  Da- 
niel Carty  confefled  the  whole  Matter,  he 
was  forced  before  a  Juflice  of  Peace,  and 
there  was  forced  to  fwear  by  the  Manage- 
ment of  Mr  Hichnan  and  Mr  Ciifack,  who 
told  him,  that  if  he  did  not  fwear  he  mull 
be  hanged.  And  that  through  Fear  he  was 
compelled  to  give  that  Liformation  wherein 
he  proves  the  Robbery  was  contrived  by  Mr 
Hurly,  and  that  he  was  one  of  the  A<5tors 
in  it  ;  and  when  he  was  told  that  he  fhould 
be  called  before  my  Lord  Chief  Juflice  Pyne^ 
and  he  was  brought  into  the  Bar,  he  faid 
he  would  fwear  nothing  but  Truth  before 
my  Lord  Chief  JuHice  ;  that  hereupon  the 
Goaler  carried  him  back,  and  he  never  after 
could  get  Opportunity  of  giving  my  Lord 
Chief  Jullice  an  Account  of  the  Matter, 
though  he  fent  Petitions  after  him  :  He  fays 
that  before  he  difcovered,  he  was  treated 
barbaroufly  ;  but  afterwards,  he  was  treated 
very  well,  and  had  twelve  Pence  a  Day ;  but 
that  after  they  were  in  the  Court,  and  faid 
they  would  fay  nothing  but  the  Truth  be- 
fore my  Lora  Chief  Jullice,  they  were  al- 
lowed but  nine  Pence,  and  there  was  a  Mit- 
timus  fent  to  confine  them  clofer.  He  fays, 
Daniel  Cart)  procured  Bail,  and  he  was  bail'd 
by  fome  Friend  of  Mr  Hurly's.  He  tells  you 
he  came  to  Town,  and  that  he  went  to  the 
Lord  Chief  Jullice  Pyne,  and  there  fwore  an 
Examination  contrary  to  what  he  fwore  be- 
fore, and  fays  that  he  was  fo  confcious  of 
the  Injury  he  had  done  Mr  Hurly,  that  he 
writ  his  fole  Examination  himfelf  j  and  fays 
he  had  been  tampered  with,  and  nothing 
would  do.  That  he  was  afterwards  brought 
into  this  Court,  and  there  did  own  his  Ex- 
amination before  my  Lord  Chief  Jutlice  to 
be  Truth  ;  but  after  he  charged  Mr  Ctifack 
the  Sheriff  with  having  tampered  with  him, 
when  Mr  Cufack  appeared  here  and  contronted 
him,   he  weot  back  fiom  what  he  faid. 

Ths 


g* 
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The  next  is  Domgh  O-Brien  Andrews  Jmi-  Things  which  could  not  poffibly  come  within 
er.  He  tells  you  he  was  Manacled  and  Fet-  the  Knowledge  of  Mr  Butler  ;  fo  that  it  is  itti- 
tered  in  the  Goal,  till  fuch  time  as  by  the  poffible  to  be  contrived  by  Mr  Diitler  becaufe 
Pcrfuafion  of  Mr  Ne)lan,  and  the  Threats  of  they  were  things  wholly  in  the  Inform'er's  own 
the  Goaler  and  or  Mr  Cujack,  that  ir  he  did     Cognizance. 

not  fwear,  he  fliould  be  feverely  neck-yoked :  There  is  one  Thing  offered  in  the  clofe 
He  went  before  a  Juftice  of  the  Peace  Mr  of  the  Evidence  in  behalf  of  the  Kin" 
B'ltUr,  who  ufed  feveral  Infinuations  to  him,  which  does  not  only  relate  to  MM-Ca\'  but 
as  he  fays,  to  procure  him  to  fwear  the  Rob-  to  all  the  reft.  Mr  Butkr  and  Mr  Fvfiir  up- 
bery  was  contrived  by  Hurly,  which  through  on  their  Oath  tell  you,  that  Mr  HuHy 
Fear  he  confented  to,  and  fays,  that  Mr  But-  when  he  preferred  his  Petition  concerning* 
ler  put  his  Information  into  Writing  :  Part,  this  Robbery  before  the  Judo-es  of  the  A  (11^ 
lays  he,  I  told  him,  and  parr,  he  fays,  Mr  But-  zes ;  and  he  did  alfo  fwear  that  when  he 
ler  put  down  as  he  plcafed.  I  did  fwear  to  went  to  'fiaquin,  he  left  his  Portmanteau 
it,  fays  he,  but  it  was  againft  my  Confcience,  with  Mr  B.ngcry  at  Lotigbrea,  with  a  ftrift 
for  I  was  forced  to  it  :  He  fays  that  Mr  Ney-  Charge  to  take  fpecial  Care  of  it,  for  that 
Ian  brought  Coats  to  him  in  the  Goal,  and  there  was  fomething  of  great  Confequence  in 
they  would  have  him  fwear  they  were  the  it  ;  and  Chnffopher  O-Brien  fwears,  that  Mr 
Coats  they  Robbed  in,  but  he  would  not  Hurly  told  him  likewiie,  that  he  left  the 
fwear  by  any  Means  ;  he  fays  that  after  Portmanteau  at  Mr  Burgery's,  when  he  went 
they  were  dilcharged,  he  was  io  confcious  to  to  Tiaquin,  and  faid  he  would  not  carry  it 
himfelf  of  the  Injury  done  Mr  Hurly,  that  to  Tiaqum,  becaufe  that  was  a  loofe  Family  ; 
he  came  towards  Dublin,  that  he  lay  in  the  fo  that  Mr  Hurly  fwore  fully  ac^ainii  «'hat  M/c- 
fame    Houfe   with    Mrs    Hurly    and    her    Bro-     Cay  fwears  now. 

ther  at  Kiltartan  ;  and  that  coming  nearer  Hurly  fwore  he  was  robbed  but  by  four 
to  Town  about  KUccck,  he  met  with  Cripi  Perfons,  and  that  agrees  with  what  Calaghan 
and  Carty,  that  they  lodged  together  in  one  Carty  fwears.  One  Woman  fwears  there  was 
Houfe,  and  being  asked  whether  he  fpoke  feven,  another  fwears  nine  ;  h  that  out  of 
any  thing  to  his  Father  about  this  Robbery,  he  the  Mouth  of  Mr  Hurly  himfelf  his  own 
faid  he  never  did.  WitneiTes    are    contradifted.     But    Mr    Hurly 

The    Father    is   there    produced,     and    he     would  take   off   the  Probability  of  his  fayin? 
tells  you    though-  it    would    refleft    upon    his     thus,  (for  he  denies  the    faying   of  it,}     Is  ic 
Son,     yet     he    would     perform     Truth    being    likely,  fiys  he,    that  I  fliould  come   back  from 
tipon    his    Oath,    and    fo    fwears,    that    hear-     "liaquJn    to   Lougbrea,  and   fo   go   on    again    to 
ing    how    his    Son    had    been    concerned    in     Gortnifl^igay.     But  Mac-Cay   his  Boy    tells  you 
the    Contrivance    of    this    Robbery,     after  he     that    his   Malkr  hired    a    Horfe   for    him    to* 
had    been    three    Weeks     in     Goal    he    went    carry    the    Portmanteau    before    him    to    Gort- 
to    fee    him,     and    when    he    came    to     him,    niflngo-y    on     Saturday,    and     that     his    Maflec 
check'd    him,     and   his    Son    told,   him    as    he     followed    him    on    Sunday  ;    now    if   the   Port- 
underftood    him,    that    the   Robbery    was  on-     nianteau     hrsd    been    at    'Tiaquin,    why    fhould 
ly    a    Contrivance    of    Mr    Hmlfs.     That   af-     he   fend    it    by    Mjc-Cay    before'  hand    to   Gort 
ter   he   was    out    of    Goal,    he   fpoke  to   him     on    Saturday,     that    he    was    following-    thither 
concerning    the   Arms,    where  they  had  them,    on    Sunday  .     And    when    Mr    Hurly^was    eo- 
and  whether  they  were   Patrick    Hurlfs    Arms,    ing    down    to    the    Country,     what    can    be 
to    which    he    anfwered,     where    elfe     fhould     imagined    why    he    fhould    make    a    Boy    ac- 
he    get     Arms  ;     and     this     Donogh     O-Brien    quainted    with     his    carrying    fo    much    Mo- 
Andrt'^^s    Junior,    being    asked    again    whether     ney    with    him.      And    that  Mr  Hurly   fhould 
it    was    fo    as    his    Father    depofed,    he  faid     leave   the  Key  of   the  Trunk   with   Mrs   A'wp 
it  was    not   fo.       Now    the    Father    and     the     to    take    out    Linnen,     and     i^o    great  a  Sum 
Son   fwcaring  one  againfl  tlic    other,     in    this     of    Money    there.      I    do    but    lay    the    Fafts 
Matter  you   muft    be  Judges   who  has  fworn     before  you  as    they    ftand   upon  the  Evidence 
true.  as    well   for    as  againft    the    Prilbner  ;   and    I 

The  next  is  Mr  Butler^  who  tells  you  hope  you  will  do  Juftice  both  to  the  Pri- 
that  in  taking  the  Examination,  he  was  foner  and  to  the  King,  Gentlemen  if  ycu 
fo  far  from  ufing  any  Threats  to  this  Do-  are  fatisfied  upon  the  whole  Matter  that 
tiogl}  O-Brien  Andrews  junior,  that  as  foon  as  Mr  Hurly  is  guilty  of  the  Perjury,  yo'u  will 
he  came  to  Ennis  hearing  he  was  willing  find  him  Guilty  ;  if  not,  you  will  acquic 
to    make    a    Difcovery    of   the     Matter,     he     him. 

fent  for   him  to  his  Lodging.      That  he   cau-         If  you  think  him  Guilty  of  the  Contrivance 
fed  him    to  fit   down,     and    that   he    writ  e-     to  cheat  the  County,  \ 
very    Word    as  he   fpoke    ir,    and    that    there     if  not,  you  will  acqu 
was    not  a    Word   but    what   came   from    his 
own     Mouth.      And    the     Examination     was 

here    read,     and    if   you  obferve   it,   there  are         The  Jury    went    out,   and    returned  in   half  ati 
feveral   Things    in    the    Examination  that    the  Hour;    and  brought  in  their    VerdiSi,    Guilty 

Party   owns    came    from    himfelf,    and   feveral  en  both  Jndiflments. 

Vol.  V.  ;  Hhh  Mr  icJSl 


_..„-  .., ^.    j^^  WW.-..  .,...4  vjunLy  ui   cne  ^contrivance 

It   he    writ  e-     to  cheat  the  County,  you  will  find  him  GUiltyj 
id    that    there     if  not,  you  will  acquit  him. 
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Mr  Attorney  General.  May  it  pleafe  your  Lord- 
fliip,  Patrick  Hurly  has  been  indifted  for  Per- 
jury and  a  Cheat,  and  is  found  Guilty  of  both 
Indidments,  I  humbly  pray  your  Lordfhips 
Judgments. 

Court.  How  have  you  laid  your  Indict- 
ment ? 

Mr  SoS.  Gen.  At  Common  Law, 

Court.  In  what  Circumftance  is  Mr  Hurly  ? 

Mr  Butler.  I  hope  my  Lord,  if  it  is  only  a 
Fine,  it  can't  be  lefs  than  the  Sum  he 
defigned  to  get  from  the  County  by  the  Per- 
jury. 


Court.  As  to  the  Perjury,  the  Judgment  of 
the  Court  upon  that  Conviftion  is,  that  Mr 
Hurly  be  Fined  for  the  Perjury  loo/.  and  be 
Imprifoned  till  he  pay  it  to  the  King. 

Mr  Att.  Gen.  We  will  move  the  Court  next 
Monday  for  your  Judgment  upon  the  other  In- 
diftment. 

Mr  Butler.  My  Lord,  we  infift  upon  it,  that 
the  Pillory  is  the  Punifhment  for  the  Cheat 

Court.  We  know,  if  Mr  Hurlj  be  not  able 
to  pay  the  Fine,  he  ought  to  fuffer  Corporal 
Punifhment. 


CXLIX.  rb» 
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CLXIX. 


The  TRIAL  of 

Colonel  NICHOLAS  BAYARD, 

in  the  Vrovince  of  New-York,  for  High-Treafon, 
Febr.  the  if'  1705,  14  Will.  IIL 


N  the  Sixteenth  of  J^uary,  i  701,  The  Humhle  <^M-efs  of  Nicholas  Bayard, 

Captain  John  Nanjajr,  Lieutenant-  Rip  van  Dam,  Philip  French,    anAho^ 

Governor,   and  the  Council,    made  m-^cWT^^}-,,.^         7   z:   ii-  r^i       ri             , 

the  following  Order.  '  "'^  ''   ™  '^  ^as  Wenham,  .;.j^.^^//./^^.;;,/.^,,  ^W 

^  Jome  of  the  reft  of  the  freeholders  aJid  In- 

hahita'dtsofthe  ^Province  0/ New- York. 


oAt  a  Council  held  at  Fort  William-Henry 
this  1 6th  (5/ January,  1701,  frefent  the 
Honourahle  John  Nanfan,  Eff^  Src. 

/T  is  hereby  order  d^  That  oAlderman  John 
Hutchins  do  appear  hefore  this  Board 
to-'inorroiso  Mornifig^  afid  then  a7id  there  pro- 
duce to  the  Board  the  Addrefs  to  his  Majefly^ 
the  Addrefs  to  the  Parlia'nient^  a?id  the  Ad- 
drefs to  the  Lord  Cornbur/,  ii:hich  zvas 
fgfi^d  hy  fever al  of  the  hihahitants  of  this 
Cit}\  a  fid  Soldiers  of  the  Garrifon,  i?i  his 
Houfe,  about  three  Weeks  fi?ice,  on  the  Penal- 
ty thatjhall  thereon  enfue. 


By  Order  of 
Council. 


B.  Cofens. 


u- 


Whereupon  Mr.  Hutchins  appear'd,  and  for 
ceolefting  or  refufing  to  deliver  up  the  faid  Ad- 
drelTeS,  on  the  Nineteeiith  of  January  was  com- 
mitted to  the  common  Goal  of  the  City  of  Nevj- 
Toyky  for  the  figning  of  Libels,  faid  to  be  againfl 
the  Adminiftration  of  the  Government. 

On  the  20th  Col.  Bayard,  Mr.  Rip  van  Dam, 
Mr.  Philip  French,  and  Mr.  'Thomai  If^enham  ad- 
drefs'dthe  Lieutenant-Governor  and  Council,  as 
followeth,  'viz,. 

To  the  Honourable  John  NanfanjU^q;  Leutenant- 
Governor,  and  the  Hanourable  Council  of  the 
-     Province  of  New-Tork, 

Vol.  V.  '     •     •      ■      ■ 


Humbly  flieweth, 

'Y^HA  T  -whereas  ly  a  Mittimus,  bearing 
•*■    Date  the  Nineteenth  of  ]zvm2ivy^  I'/Oij 
<i4ldervia7i  Hutchins  Slands  conrmitted  for 
figning  of  Libels  faid  to  be  againfi  the  Ad- 
mini/iration  of  the  Government ;  -which  pre- 
tefided  Libels  live  u?iderfiand  to  he  an  oAd- 
drefs  to  his  Mu]efiy^  another  to  the  Parlia- 
me7it^  and  a?iother  to  my  Lord  Cornburyy 
-whom  -we  underfland^  hy  certain  (^Advice  -we 
have  received  from  England,  to  he  7W7nina- 
ted  hy  his  Majefiy  to  fucceed  the  late  Earl 
of  Bellamont ,    as   our  Governor  )    Copies 
of  -which  (by  the  faid  Mittimus)  -we  fifid 
are  expeHed  from  ^^f/^//Vi  Hutchins,    and 
ii  Part  of  his  Charge  in  the  Cotmnitjnent,  the 
Copies  of  -which   Originals   ( heing  in  our 
Hands  or  Cuflodies  )  he  cafinot  deliver :  If 
there  be  ?io  further  Crifne  to  be  alled^d  a- 
gainft  him,  we  hope  to  make  good  the  Le- 
gality of  the  [aid  AddreJJ'es,  and  pray  that 
V/jf" /W  Hutchins  maybe  rele^ii'd  from  his 
hnprifonment^  or  he  admitted  to  'Bail:  And 
your  Petitionersfiall  ever  pray. 

N.  B.    R.  V.  D.    P,  F,    T.  W, 


'S. 


Colonel  Bayard,  and  the  other  three  Gentle 
men,  having  perfonally  deliver'd  this  Writing, 
and  retufing  to  furrender  the  Copies  of  the  faid 
AddrefTes,  had  Time  given  them,  on  their  Pa- 
role, to  appear  next  Day.  And  afterwards,  the 
Hhha  -     ' 
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f       Dav   the  Lieutenant-Governor  did  deliver  blifhing  and  feciiring  their  Majefties  prefent 

h  ^bove  Addrefs  to  his  Majefty's  Attorney-  Government  againll  the  like  Diforders  for 

Gen^eral  of  this  Province,  for  his  Opinion  in  the.  iu.mxQ\  It  is  amon^  otherThiugs e7iaHed^ 

Law  therein,  which  the  faid  Attorney-General  xhat  whatfoever  Perlon  or  Perfons  lliall  by 

oave  in  Writing ;    and  on  the  Twentyfirft  Day  ^^^  manner  of  Way,  or  upon  any  Pretence 

came  into  the  Council  Chamber,  and  there  deli-  ^i^atfoever,  endeavour  by  Force  of  Arms, 

ver'd  it  to  the  Lieutenant-Governor;    which  brother  Ways,  to  difturb  the  Peace,  Good, 

was  read,  and  order  d  to  be  enter  d  mtheCoun-  ^^^  ^^  '^j^.^  ^j^^.^  Majefties  Govern- 

tl\.^oo\i,  in  hac  Verba.  ^^^^^  ^^  j^  j^   ^^^  eftablifh'd,    fhall  be 

deem'd  and  efteem'd  as  Rebels  and  Tray- 

•      \    r^  TT^,„>  TTrvnnnr  to''s  unto  their  Majefties,    and  incur  the 

May  It  pleafe  your  Honour,  ^^.^^^  Penalties,  and  Forfeitures    as    the 

/Have  well  confider'd the  humlle  Addrefs  i^^iW^  of  England  have  for  fuch  Offences 

0/ Nicholas  Bayard,  Rip  van  Dam,  Phi-  jT^ade    and    provided:     Notwithji  audi  fig 

lip  French,  and  Thomas  Wenham,  for  the  r^^ich^  Colonel  Nicholas  Bayard,  as  has  af- 

Rekafe  of  Jlderman  Hutchins  from  his  Im-  ^^^/^  h)' the  Oaths  of  feveral  Terfons  exa^ 

prifonment,  fent  me  hy  your  Honour  ye  ft  er-  .^^^-^p^  y^^^^e  Us  in  Council,  ly  Co7if piracy 

day  ;   and   have    alfo  weigh'd  the  feveral  ^^^^  Comlination  with  John  Hutchins,  Efq', 

Matters  fworfi^    and  otherwife    taken  in  lately  committed  ly  m,  together  with  feve- 

Gouncil  lefore  your  Honotir,    which  do  in  ^^;  ^^^^^  Verfons  difafjetied  to  this  his  Ma^ 

aJiy  reflect  relate  thereto  \   and  tifon  the  -^^^ij^^  Government,  to  the  manifefi  Diftur- 

whoky  in  Obedience  to  your  Hotwur's  Coin-  i^^ce  of  the  Peace  of  the  fame,  hy  divers 

mands,  I  humhly  frefent  you  with  my  fudg-  i^direB  PraHices  hath  drawn  in  Soldiers^ 

ment  afid  Opinion  in  Law,  as  follows.  and  others,  to  fign  fcandahm  Lilels,  wherely 

Firft   That  neither  the  oAddrefs  or  Teti-  they  have  endeavour  d  to  render  the  fafi  a?id 

Sion  it  felf  or  any  Matter  therein  contained,  p-eient  Adminifiration  vile  and  cheap  in  the 

is  Criminal  or  Illegal.  Eyes  of  the  People .-  eAnd  the  faid  Colonel 

Secondly,  That  the  Refufal  of  the  Teti-  Nicholas  Bayard  hath  incited  the  People  to 

tioners.  at' the  Council-board,  to  produce  the  difown  the  prefent  Authority,  and  caH  oj} 

Copies  (of  certain  Original  oAddrejJes  men-  his  Majefty  s  Government,  asttzs  noweHa- 
tion'd  iV their  Petition)  own'dhy  them  to    hhfa :  The  Council  have  unammoufythou^^^ 

le  in  their  Cuflody,  and  hy  their  Petition  a  I-  fit,  and  do  refolve.  That  the  faid  Nicholas 
fo,  is  not  fuch  a  Contempt  to  the  Council,  Bayard  he  committed  for  High-Treafon. 
or  other  Offence  againfi  the  Law,  for  which  Thefe  are  therefore,  tn  his  Maje^y  s  Name, 
the  Petitioners  may  legally  he  committed.         to  require  and  command  you,  immediately  on 

your  receipt  hereof,  to  take  i fit o  your  Cujtody 

Jan.  21.  ga  sh.  Broughton.    ^^^  ^^^  °f  ^^^  f^^^  ^°^'  Nicholas  Bayard, 

1701-    '  •       •  fc>  ^^^  jjjf^j^  jj^  fjjg  common  Goal  of  tfjis  City  in 

clofe  Cufiody  to  keep  andfecure,  until  heflmll 

And  afterwards  the  faid  Perfons  appear'd,  and  he  from  thence  deliver  d  hy  due   Courfe   of 

continuing  their  Refufal  to   furrender  the  faid  Law;  and  for  your  fo  doing  this  fliall  ley  out 

Copies,  notwithftanding  the  Opinion  of  the  At-  fufficient  Warrant.     Given  under  our  Hands 

torney-General,    the  faid  Lieutenant-Governor  ^^^^  ^^^^  ^t  Fort  William  Henry  in  New- 

and  Council  ilfued  the  following  Warrant.  y^j-j^^  ^^^  Council  this  Twe?ity-firH  o/Janua- 

ry,  Anno  T)omini  1 70 1 ,  and  in  the  Thirteenth 

,      __  1 1    T  t      XT     r         rf  Tear  of  the  Reign  ef  our  Soveraim  Lord 

(By   the   Honourahle  John  l<iznim,  EJf,  William  III,    hy  the  Grace  of  God,  of  Ea^ 

his  Majefy's  Go'Vernor  and  Commander  gland,  Scotland,  France,  a?id  Ireland  KJng^ 

hi  Chief  of  the  ^roVince  of  New-York,  Defender  of  the  Faith, 
md  Territories  depending  thereon  in  A-  ^^^  prfte"' 

incnca.,8cc.  ajid  his  Majefty  s  Honou'  .;  S.'staats       ' 

rable  Council  for  this  Trolnnce:  To  Ifaac  R.Walters, 

.    dKt\nitt,Efc[-^  High-Sheriff  of  the  City  T.  Weaver, 

WCo««f>o/ New- York,  Grmw^.  .  W.  Atwood,    . 


W 


True  Copy,  exd' 

min\i  hy  me,    I.  D.  Reimer,  Sheriff, 
Hereas  hy  an  oAB  of  General  Ajfemhly 

of  this  Province,madeintheTeari69i,        ^^ich   Ad  of  Affembly,  mentWd  iri  thS 
entitled,  An  Ad  for  the  quieting  and  fet-    Warrant  of  Commitment,    foUoweth  in  thefff 
tling  the  Diforders  that  have  lately  hap-    Words,  w*. 
gen'd  v.'ithin  this  Province,    and  for  efl:a- 


1101.  at  New  York,  /^r  High  Treafon. 

An  Aci  for  the  quieting  and  fettling  the  Dif- 
orders  that  haVe  lately  happen  d  in  this 
Province,  and  for  the  eftahlijlnng  andfe- 
curing  their  Majejlics prcfent  Government 
ci^ainjl  the  like 'DiJ orders  for  the  future. 
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their  Majcfties,  and  incur  the  Pains,  Pe- 
nalties, and  Forfeitures  as  the  Laws  of 
Enghmd  have,  for  fuch  Offences,  made 
and  provided. 


4( 


ii 


Upon  Colonel  Bayard\  Commitment,  the  City 
Militia  V.  ere  by  Beat  of  Drum  call'd  to  A  rms, 
and  a  whole  Company  daily  appointed  to  guard 

FOrafmuch  as  the  Good  and  Quiet,  Eafe,     the  Prifon,  for  about  a  Week  following,  and  De 
Profit,  Benefit,  and  Advantage  of  the 


faultersftriiftly  punifti'd;  which  wasburdenfofne 
to  the  People,  and  occafion'd  great  Clamour  j 
whereupon  it  was  taken  off. 

The  Prifoners  being  inform 'd,  that  a  Special 
Commiffion  was  order'd  for  their  fpeedy  Trial, 
petition'^  the  Lieutenant-Governor  and  Council, 
on  the  Sixth  of  Fdruatj,  in  thefe  Words  : 


(( 


(c 
u 
II 

il 
n 

(( 
t( 
t( 

(C 

«( 

(1 
<( 

« 


Inhabitants  within  this  Province  doth 
chiefly  confili  in,  and  altogether  rely  and 
depend  upon  their  bearing  true  Faith 
and  Allegiance  unto  Their  Majeflies 
Crown  of  Engla-nd^  which  is,  and  can 
only  be,  the  Support  and  Defence  of  this 
Province.  And  whereas  the  late  haify 
and  inconfiderate  Violation  of  the  fame, 
by  the  fettingupaPower  over  their  Ma- 
jefties  Subjefts,  without  Authority  from 
the  Crown  of  Enghnd,  hath  vitiated  and 

debauch'd  the  Minds  of  many  People,Sifr.    The  Humble  Petition  of  Kich.  'Bayard 

and  John  HiUchins^ 


To   the   Honourable  Jobu  NaJifan^    Efq; 
Governor^^t%  and  the  Honourable  Coun- 


cil, isc. 


and  hath  alfo  brought  great  Wafte,Trou 
ble,  andDeftruction  upon  the  good  Peo- 
ple of  this  Province,  their  Majellies  Loyal 
Subjects :  For  the  Prevention  whereof  in 
Time  to  come,  Be  it  therefore  EnaQied 
and  Ordain'd  by  theGovernor,  and  Coun- 
cil, and  Reprefentatives  met  in  General 
Affembly,  and  it  is  hereby  Publifli'd,  De- 
clar'd,  EnaGed,  and  Ordain'd  by  the  Au- 
thority of  the  fame.  That  there  can  be  no 
Power  and  Authority  held  and  exercis'd 
over  their  Majeifies  Subjefts  in  this  their 
Province  and  Dominion,  but  what  muft 
be  deriv'd  from  their  Majefties,  their 
Heirs  and  SuccelTors.  And  we  do  here- 
by  recognize  and  acknowledge,   That 


Sheweth, 

'  I  '  HA  T  your  Fet  it  loners  are  very  fenfihJe 
^  of  the  Favour  inte?ided  them  by  your 
Honours^  in  appointing  a  Special  Court  for 
their  Trial ;  that^  in  confideration  of  their 
Age^  they  might  Jiot  le  co7ifiti'd  in  a  Prifon 
till  the  ordi?iary  Time  for  meeting  of  the  Su- 
preme Co7irt :  But  the  Papers  leing  at  pre- 
fent  out  of  their  hands,  which  they  pall  have 
Occafion  for,  in  order  to  make  their  Linocen- 
cy  appear,  and  7iot  being  likely  to  get  them 
fo  port  a  Titne  as  is  prefix' d  for  the  faid 


Trial;  your  'Petitioners  humbly  fray.  That 
their  M^a'JeSes/r////^^;  and  Aii'5'are,^  J%  ^^^/  ^^^  f^  °W^  to  come  to  Trial  be- 

as  of  Right  they  ought  to  be  by  the  Laws   f^'^  ^^^  ^f""^  Sitt2ng  of  the  Supreme  Court. 
of  the  Realm  of  EJigland,  our  Liege  Lord    And  your  'Petitioners  pall  ever  pray.  See. 
and  Lady,  King  and  Queen  of  England, 
France,  ^ndTreland,and  the  Dommions    ,    ^o  which  a  Verbal  Anfwer%vas  given  to  Co- 

thereunto  belonging,  i^c.  That  thereby    r".  <?"'!'?";,  1   "a  T'p     i^''      '"  '*"' 
,    .    „  .       ,      t?  P  I     •        n    J     Court  mould  be  deferr  d  for  Five  Days. 

their  Princely  Perfons  are  only  invefted        Qn   the  Nineteenth  of  February  the  Commif- 
with  the  Right  to  rule  this  their  Domi-    fio^ers  fate,  and  publifh'd  their  Commiffion  io 

thefe  Words,  vix.. 


nion  and  Province ;  and  that  none  ought 
or  can  have  Power,  upon  any  Pretence 
whatfoever,  to  ufe  or  exercife  any  Power 
over  their  Subjects  in  this  Province,  but 
by  their  immediate  Authority  under  their 
Broad  Seal  of  their  Realm  of  England,  as 
now  eftablifh'd. 

"  And  be  it  further  Enafted  by  the  Au- 
thority aforefaid,  That  whatfoever Perfon 
or  Perfons  fhall,  by  any  manner  of  Way, 
or  upon  any  Pretence  whatfoever,  endea- 
vour by  Force  of  Arms  or  otherwife,  to 
difturb  the  Peace,  Good,  and  Quiet  of 
*'  this  their  Majefties  Government,  as  it  is 
*'  now  eftablifh'd,  fliatl  be  deem'd  and 
"  efteem'd  as  Rebels  and  Traytors  unto 
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71/  ILLIA  M  the  Third,  by  the  Grace 
'  ^  of  God,  of  England,  &c.  To  our 
loving  Subjeds  William  Atwood,  Efq; 
Abraha^n  dPeyihr,E{q;  and  Robert  Wal- 
ters, Efq-,  fendeth  Greeting.  Know  ye, 
That  we  have  affign'd  you,  or  any  Two 
or  more  of  you,  whereof  you  the  faid  / 177- 
liam  Atwood  we  will  to  be  One,  our  Ju- 
ftices,  to  enquire  by  the  Oaths  of  good 
and  lawful  Men  of  the  City  of  Arw-lork, 
and  by  fuch  other  Means,  Ways,  and  Me- 
thods which  to  you  fhall  be  the  better 
known,  by  whom  the  Truth  of  the  Mat- 
ter may  be  the  better  known,  on  the  19th 

!'  Day. 


42iS        i69.tkTrintofCoL  Nicholas  Bayard,       hW.III- 


«. 
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Day  of  this  Inftant  Vehrturry,  of  whatfo 
*'  ever  Treafons,  Mifprifions  of  Treafons, 
'*  Iniurreclions,  Rebellions,  Murders,  Felo- 
**  nies,  Manllaughters,  Homicides,  Rapes, 
"  Burglaries,  Mifprifions,  Confederacies, 
"  Falle  Reports,  Trefpaffes,  Riots,  Routs, 
"  Unlawful  AlTemblies,  Contempts, Faults, 
"  Negligences,  Concealments,  Oppreffions, 
"  Champarties,  Deceits, Mifdemeanors,and 
"  other  Mifdceds,  Oiiences,  and  Injuries 
whatfoever,  committed  by  Nich.  BajanJ 
and  JjhuHutchifis,  and  alfo  the  Acceffa- 
ries  of  them,  in  the  Province  of  New-Tork 
aforefaid;  and  by  who  or  by  whom,  to 
who  or  to  whom,  how,  when,  and  in 
what  manner,  and  of  other  Articles  and 
Circumlfanccs  in  the  Premifes,  either  or 
any  of  them  concerning  •,  and  the  fame 
Treafons,  Offences,  and  other  the  Premi- 
fes for  this  Time,  to  hear  and  determine 
according  to  the  Laws  and  Culloms  ot 
*'  Evgland^  and  of  this  our  Province  oi  New 
*'  Torli  in  ^luerica.  And  we  command, 
'<  That  on  the  faid  Day,  at  the  City-Hall 
**■  of  the  faid  City,  you,  or  any  Two  or 
"  more  of  you,  as  is  aforefaid,  diligently 
make  Enquiry  upon  the  Premifes,  and  all 
and  fingular  the  Premifes  hear  and  deter- 
mine, and  do  accomplilli  thefe  Things  in 
Form  aforefaid,  which  unto  Juilice  apper- 
tains to  be  done  thereupon,  according  to 
the  Laws  and  Cuftoms  of  our  Kingdom 
oi  E7igland^  and  of  our  faid  Province;  fa- 
"  ving  unto  us  our  Amerciaments,  and  o- 
"  ther  I'hings  thereof  unto  us  belonging. 
*'  Alfo  we  command  our  Sheriff  of  our  faid 
"  City,  That  on  the  faid  Day,  on  the  faid 
*'  Place,  he  caule  to  come  before  you,  or  any 
"  fuch  Two  of  you,  as  aforefaid,  or  more, 
"  fuch  and  fo  many  good  and  lawful  Men 
"  of  his  Bailiwick,  by  whom  the  Truth  of 
*'  the  Matter  may  be  the  better  enquir'd  in- 
*'  to.  ///  Tefthnony  whereof^  We  have  cau- 
"  fed  the  Great  Seal  of  our  Province  to  be 
"  hereunto  alKx'd,  Witnefs  "^ohn  Na?ifan 
"  Efq-,  Lieutenant-Governor  and  Comman- 
"  der  in  Cliief  of  the  Province  of  Nevo 
"  7br^',  &c.  in  Council  at  ¥ort  William  Hen- 
"  rijthe  I  ith  Day  of  F£'Z'7V/<7rv,  in  the  13  th 
*'  Year  of  our  'K<i\^n^Anno  1701. 


Aryen  Hogetmh, 
WU/iam  'Jachjujiy 
'Jolm  Curbitt, 
Jo/.'aniiis  "vanCortland, 
Cnkb  Cooper, 
'John  van  Hoorn, 
Burger  A'ljiidero, 
Gerret  van  Hoorrif 
Jacobm  d'Key, 
Abraham  KIpp, 
Johannes  van  Santa. 

Hardenbrook  did  not 


cc 


And  Prcclamation  being  made  in  the  ufual 
manner,  the  Pannel  of  the  Grand  Jury  was 
call'd  over ;  thofe  who  appear 'd  and  were  fworn, 
■were 


Johan.d^PeyRer,  Forciiisn, 
David  Provoojly 
Martin  Clock, 
Leendert  Huygcn, 
Barent  Reyriden, 
Johannii  vander  SpiegcU, 
'Johannis  Outman, 
Hendrick  Giliifen, 
Peter  van  I'ilibm-gh, 
'Johannis  van  Giefcn, 
Abraham  Keteltas, 

Jacob  Boelen  and  Johannes 
then  appear. 

Before  the  Jurors  were  fworn,  the  Council  for 
the  Prifoner  objeded  againft  feme  of  them,  for 
declaring  before  feveral  Witnefles,  then  ready  to 
be  produc'd  in  Court,  T'hat  if  Bayard'^  Neck  uyh 
inade  of  Gold,  he  fJMild  be  hangd  ;  at  the  fime  time 
boafting  that  they  were  oi:  the  Jury ;  and  pray'd. 
That  lince  that  Jury  was  fummon'd  upon  that 
Special  Matter,  iuch  might  not  be  fworn.  Which 
the  Court  over-ruled. 

Mr  Atwood,  the  firft  Commiflloner,  gave  a  long 
Charge  to  the  Jury,  aggravating  the  Fafts  fup- 
pos'd  againft  the  Prifoner,  and  pofitively  aflert- 
ing,  That  thofe  Fafts  were  Treafon,  not  only 
within  the  Words  of  this  Aft  ot  Aifembly,  but 
alfo  by  the  Common  Law  before  the  Statute  of 
the  25th  of  Edw.  Ill, 

The  Jurors  having  receiv'd  the  Charge,  the 
Court  adjourn'd  till  next  Day- 

The  Court  being  met  the  ?oth,  the  IndiftmenC 
againft  Colonel  Bayard  was  deliver'd  by  the  Court 
to  the  Grand  Jury;  and  Mr.  li^'eaver  (appointed 
Sollicitor-Gencral  for  this  Service)  attended  them 
with  the  Proofs,  and  inlifted  to  be  prelent  w  ith 
the  Grand  Jury,  and  that  no  Perfon  fhould  be 
fent  for,  but  whom  he  fliould  nr.me  ;  and,  that 
no  Queftion  fhould  be  ask'd  them,  but  fuch  as 
he  fhould  approve  of  On  the  other  hand,  John 
Corkitt,  Caleb  Cooper,  Jnhu  Cortland,  and  Jacob  d'Key 
irfifted,  that  the  King's  Council  ought  not  to  be 
prefent  with  them  at  their  private  Debates  ;  and, 
that  they  had  a  Right  to  fend  for  what  Perfons, 
and  ask  what  Queftions  for  their  Information 
they  fhould  think  needful.  Whereupon  Mr  IVea" 
ver  did  threaten  them,  and  (to  ufe  his  own  Ex- 
preiTion)  roould  caufe  the?n  to  be  trouticd,  taking 
down  their  Names.  And  the  Grand  Jury  broke 
up  without  afting. 

The  Court,  in  the  Afternoon,  met  according 
to  adjournment;  and  the  Grand  Jury  being  fent 
for,  Mr  Weaver  made  Complaint,  That  he  was 
cbftrufted  by  fome  of  the  Grand  Jury,  who 
would  not  acquiefce  to  his  being  prefent  at  the 
Examination  of  the  King's  Evidence,  and  would 
have  other  Evidences  fent  for,  than  what  were 
by  him  produced.  And  thereupon  Mr.  Atwood 
did  difcharge  the  abovefaid  Four  Perfons  from 
their  further  Service,  and  caus'd  Jacob  Boelen, 
who  was  abfent  when  the  others  were  fworn,  to 
be  fent  for  from  his  Houfe,  fworn,  and  added  to 
the  Grand  Jury;  and  the  Court  adjourn'd  till 
Seven  a-Clock  that  Evening,  but  did  not  meet 
till  about  Midnight;  when  fending  to  know  if 
the  Jury  had  found  the  Bill,  and  being  inform'd 
they  were  feparated,  he  adjourn'd  the  Court  till 
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next  Morning  at  Eight  a-C!ock  j  and  in  the  Way 
from  the  Court,  in  Pafllon  faid  \^Ij  the  Grand 
Jury  v:ill  not  find  a  Bill  agninjl  Cul.  Bayard,  /  will 
bring  an  Inforwatioii  againfl  him  cj  High-Tteafon, 
and  try  him  upon  that.] 

February  21.  The  Court  met,  and  the  Grand 
Jury  appearing  in  Court,  the  Indictment  was 
brought  in  by  the  Foreman,  endorfed  BiUa  Vera, 
and  iigned  with  his  Name.  Upon  which  Mr 
Atwood  immediately  dilcharge  the  Jury. 

Whereupon  the  Counfel  for  the  Prifoner  in- 
formed the  Court,  that  the  Bill  was  not  found 
by  Twelve  Jurors.  And  upon  Examination  it 
appeared  to  the  Commiffioners,  that  of  fuch  of 
the  Jurors  vvho  remained  in  Court,  Eight  of  the 
Nineteen  were  againfi:  finding  the  Bill  ,•  as  ap- 
pears by  the  Miiiuces  of  the  Court  entered  by 
Order,  'viz,. 


quifitions. 
there    is    twice 


'yahob  Boelen, 
Al'Tabam  Ktpp, 
John  Van  Hoora, 
Gerre'  Van  Hoorn, 


Johannis  Van  Santa, 
IViUiam  yackfun. 
Burger  ATyndero, 
Johannis  Vanderfpiegel. 


Which  Eight  importuned  the  Court,  that  the 
Foreman  might  be  brought  upon  his  Oath,  and 
the  reft  fent  for  to  witnefs  the  Truth,  that  they 
only  found  the  Signing  the  Addrelfes,  and  not 
the  Treafon.  To  which  Mr  Atiuood  made  An- 
fwer,  They  were  no  longer  Jurors  ;  they  had 
prefented  the  Bill,  and  the  Court  was  polfefs'd 
of  it;  it  was  now  a  Record,  and  there  is  no 
Averment  againft  a  Record. 

Ordered,  The  Prifoner  come  to  Trial  on  Mon- 
day next  come  Sevennight  ;  to  which  Day  the 
Court  Adjourned  accordingly. 

On  Monday  the  2d  of  Ma-xh,  the  Commiflio- 
ners  met  according  to  adjournment. 

Mr  Nicoll.  (Counfel  aifigned  for  Col.  Bayard) 
moved,  that  the  Indiftment  might  be  quafhed, 
not  being  found  by  Twelve  Men.  And  to 
prove  the  Matter  of  Law,  offered  to  produce 
Authorities ;  and  to  prove  the  Matter  of  Faft, 
offered  to  produce  Evidences  in  Court,  if  either 
were  infifted  on,  the  Grand  Jury  being  then  by 
Subpoena  in  Court. 

Mr  Soil.  Gen.  What  is  moved  in  Behalf  of  the 
Prifoner,  is  moft  improper  ;  forafmuch  as  the 
Indiftment  is  found,  and  figned  by  the  Foreman 
Billa  Vera,  there  can  be  no  Averment  allowed  a- 
gjinft  a  Record  brought  in  by  the  Body  of  a 
Grand  Jury  ;  and  therefore  I  defire  the  Prifoner 
may  be  fent  for,  and  arraigned. 

Mr  Nicoll.  This  is  a  Matter  of  great  Weight 
and  Moment  ;  and  concerns  not  only  the  Life 
and  Fortune  of  the  Prifoner  and  his  Poftericy, 
but  the  Right  of  every  Englijlmian  in  the  Pro- 
vince :  It  is  not  only  lawful,  but  highly  reafo- 
nable,  that  an  Indiftment  for  High-Treafon 
fhould  be  found  by  Twelve  Men  at  leaft.  By 
the  Statute  13  £.  i  IV.  i.e.  13.  reciting,  that 
Sheriffs  feigning  many  times  certain  Perfons  to 
be  indided  of  Felonies  and  other  Trefpafles, 
take  Men  not  culpable  nor  lawfully  indided, 
and  imprifon  them. 

"  Whereas  they  were  not  lawfully  indifted 
"  by  Twelve  Jurors,  it  is  ordained.  That  She- 
"  riffs,  where  they  have  Power  to  enquire  of 
"  Trefpaffes  by  the  King's  Precept  or  by  Of- 


^^  fice,   fliall  caufe  Inquefts,    &€.  to  be  taiten  by 
J  lawful  Men,  and  by  Twelve  at  leaft,  which 

fhall    put    their   Seals    to   fuch    In 
[Here    it   is    obfervable,    that 
legitimo  modo  in  a  few   Lines.] 

Coke  InFi.  2.  Part  387.  fays,  two  Things  are 
provided,    or  rather  declared  by  this  Aft  : 

I.  Per  legalei  homines  ai  minus  ditcdedm  faciant 
Inquifitionei. 

Coke  In fi.  i.fol.  iz6.  The  Indictment  is  de- 
fin'd  an  Accufacion  found  by  an  Inqueft  of 
Iwelve  or  more  upon  their  Oath. 

Poultin  de  Pace,  &c.  An  Indiftment  of  Trea- 
fon, Felony,  Trefpafs,  or  any  other  Offence,  is 
an  luquifuion  taken  and  made  by  Twelve  Men 
at  leaft. 

Coke  Lift.  ^.fvl.  30.  No  Peer  of  the  Realm,  or 
other  Subjed,  fliall  be  convicted  by  Verdid;  buc 
the  faid  Offence  muft  be  found  by  above  Four 
and  Twenty,  that  is,  by  Twelve  or  above,  ac 
his  Indictment,  ijc. 

II  H.  4.  p.  Inquefts  had  been  taken  of  Perfons 
named  to  the  Juftices,  without  due  Return  of 
the  Slierift;  of  which  fome  oudaw'd  before  the 
faid  Juftices  of  Record,  fome  fled  to  Sanftuary, 
C7f.  lor  Treafon,  fome  for  Felony  :  Granted, 
that  henceforth  no  Indictment  bs  made  by  fucli 
Perfons,  but  by  Inquefts  of  the  King's  lawful 
Liege  People,  in  fuch  Manner  as  was  ufed  in 
the  Time  of  his  Noble  Progenitors  ;  and  if  any 
Indifftment  be  made  hereafter  in  any  Point  to 
the  contrary,  that  the  fame  Indiftment  be  alfo 
void,    revoked,    and  for  ever  holden  for  none. 

Crook  Eliz,.  674.  Clyncard  was  indided  on  the 
8tli  of  H.  6.  the  Record  was  ad  Sejjionem  Paeis^ 
&o.  per  Sacramentum  A.  B.  C.  D.  &  aliortim  lega' 
lium  hominum  in  Comitatu  pradiflo  prefematiis  exiftit, 
&c.  And  it  appeareth  not  that  it  ^^-^s  per  Sacra- 
mentU77i  duodecim  ;  for  it  were  prefented  by  a  leffer 
Number,  it  was  clearly  ill,  therefore  it  was  re- 
vers  d. 

Mr  At-wood.  There  can  be  no  Averment  againft 
a  Record  :  If  you  can  produce  any  Authority 
that  it  was  ever  allowed  to  make  an  Averment  a- 
gainft  a  Record,  and  fpeak  to  that  Head,  you 
fhall  be  heard;  but  go  on  upon  this  Head,  Whe- 
ther or  no  the  Grand  Jurors  are  or  can  be 
brought  to  reveal  the  Counfel  which  they  are 
fvvorn  to  keep  fecret,   cannot  be  allowed. 

Mr  NicoH.  The  Grand  Jury  conlifteth  of 
Nineteen  Perfons,  whereof  Eigiit  have  openly  in 
Court  protefted  that  they  found  no  Treafon." 

Mr  Arxood.  I  have  by  me  the  O.uhs  of  Two 
Men,  That  the  Bills  were  found  by  Fourteen 
Billa  Vera  ;  they  are  fo  endors'd,  have  been  pub- 
lickly  reia  in  Court,  and  are  of  Record  ;  for 
which  Reafon  I  nor  no  body  elfe  can  enquire 
further  of  it. 

Mr  Nicholl.  This  concerns  the  Subjeft's  Life, 
and  your  Honour  ought  to  be  Counfel  for  the 
Prifoner  ;  and  if  a  Mifunderftanding  happens  by 
the  Ignorance  of  the  Jurors,  fo  that  the  Bill  is 
returned  contrary  to  their  Intendment,  the  Pri- 
foner ought  to  be  aflifted. 

Mr  Soil.  Gen.  Pray  fhew  us  any  Authority, 
where  an  Averment  has  been  offered  againft  a 
Record  ? 

Mr  Emot.  May  it  pleafe  your  Honour,  I  am 
joined  with  Mr  NicoU  as  Counfel  for  t^e  Prifo-. 

pet 
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The  Qiieftion  that  now  feems  to  lie  before 


ner  _ 

your  Honour  is,  Whether  there  can  be  any  A- 
"wrment  offered  againA  a  Record  .<'  There  is  an 
Act  of  Parliament  of  the  nth  of  H.  4.  wherein 
ic  is  enaded,  That  a  Grand  Jury  fhall  confil: 
lie  hr.is  &  hgalibus  hcminibus  .  And  fo  likewife 
runs  the  Tenor  of  the  Writ  of  Venire  ;  for  want 
of  fuch  Perfcns,  the  fime  Statute  does  declare 
the  Iiidiftment  void.  So  that  it  is  a  good  Ex- 
ception to  an  Indidmenr,  to  aver  that  any  one 
cf  the  Grand  Jury  was  an  Alien  ;  which  is 
Matter  of  Fart.  How  fhall  this  Averment  be 
made,  if  fo  be  there  be  no  Averment  againfl;  a 
Record  ?  And  what  B;ncht  has  the  Prilbnerot 
this  Act,  unlcfs  an  Averment  be  allowed  againfl 
the  Record  of  this  Indiftment,  if  it  fhould  fo 
happen  that  fome  cf  the  Grand  Jury  are  not  fo 
qualiried  as  the  Act  requires  ?  Which  feems  to 
me  fufficient  Reafon,  that  an  Averment  in  the 
Cafe  at  the  Bar,   is  good  againft  a  Record. 

Mr  Atvcood.  The  Statute  gives  the  Particulars 
that  may  be  averred,  and  no  others  can  be  allow- 

Mr  Emot.  'Tis  very  hard  upon  the  Subjeci  : 
The  Court  appoints  the  Foreman  of  the  Grand 
Jury,  and  he  may  chance  to  be  a  Perfon  prejudi- 
ced againfl:  the  Prifoner,  who  may  fign  and  re- 
turn the  Bill  Bil'a  Voa,  wirhout  the  Confent 
of  his  Fellow  s,  or  a  fufficient  Number  ;  and  be- 
caufc  it's  Matter  of  Record,  Hiall  no  Averment 
be   allowed  againfl  the  Bill? 

Mr  At'iiocd.  A  Grand  Jury  in  a  certain  Cafe, 
on  an  Indictment  for  Words  fpoken,  found  £iUa 
Vera  ;  but  as  to  the  malitiofe,  Igmrimwj  ;  which 
made  the  Bill  void  :  So  in  this  Cafe,  if  die  Ju- 
ry, as  to  the  FaeS:  in  the  Indictment,  had  found 
Bi'u'a  Vra,  and  as  to  Treafon  Igncramus ;  the  Bill 
had  been  void,  and  the  Court  mult  have  ta- 
ken Notice  of  it.  But  to  this  Bill  there  is 
no  Endorfement  but  BiHa  Vera  :  The  Court  has 
received  and  pulilhed  the  Verdid,  and  there- 
fore will  proceed. 

Mr  Emrt.  But  the  Matter  of  Fad  only  ap* 
peared  to  the  Jury  ;  and  when  they  underifood 
the  Bill  to  be  laid  treafonable,  they  immediately 
objefted  againfl;  it. 

Isir  AtvjDod.  The  Bill  is  found,  and  appears 
to  the  Court  Matter  of  Record  ;  fo  that  you 
need  not  infifl:  any  further  upon  that  Head.  A 
Grand  Jury  is  an  Inquelf  of  Office,  and  an 
Inquefl  of  Office  may  be  found  by  a  lefs  Num- 
ber than  T\selve.  Mr  Sheriff,  bring  your  Prifo- 
ner to  the  Bar. 

Mr  Nicoll.  I  Iiave  fomething  elfe  to  offer. 

Ivir  Jtivcod.   Sheriff",  flay  a  little. 

Mr  NicolL  I  have  a  Second  Objedion  in  Be- 
half of  the  Prifoner  ;  and  it  is.  That  the  Juries 
fliould  have  been  returned  by  Precepts  under 
the  Hands  and  Seals  of  the  Commiffioners  ; 
which  we  underfland  was  not. 

This  appears  in  Hale's  Pleas  of  the  Crown, 
ptig.  134.  Sir  Ediv  Cokes  4th  Page  ol  the  LiffituteSy 
Title  Oyer  and  'Termintr,  fays  the  fame.  There 
is  a  fpecial  Claufe  in  the  Writ  of  Oyer  and  T'er- 
winev^  which  fays,  IFe  have  commanded  our  Sbt- 
riff  to  fummons,  at  fuch  Days  and  Places  as  you 
(l?all  appoint,  fuch  good  and  lanjul  Men,  by  -whom 
the  Truth  may  be  the  better  known.  How  fliali  the 
Sheriff  know  thofe  Days  and  Places,    but  by  the 


CommilTioners  Precept  ?  And  how  fhall  the  Truth 
be  known,  if  the  Grand  Jury  are  permitted  to 
have  no  other  Evidence  but  what  arc  brought 
es  parte  Regis  ? 

Mr  SoU.  Gen.  The  Grand  Jury  are  only  to  en- 
quire for  the  King,  and  to  receive  or  fend  for  no 
other  Evidence  than  what  arc  brought  for  the 
King. 

Mr  Nico'J.  You  may  tell  that  to  fomebody  elfe, 
net  to  me  ;  that  is  contrary  to  their  Oath,  which 
is.  That  they  fhall  diligently  enquire,  and  true 
Prefentment  make. 

Mr  Afwocd.  AH  the  Books  fpeak  of  the  King's 
Evidence  only,  and  agree  that  the  Grand  Jury 
may  and  ought  to  find  upon  probable  Evidence, 
as  appears  in  Bahbington. 

Mr  E7not.  Sir  Edw.  Cuke  fays.  Part  4.  of  the 
Infiitutes,  Title  Oyer  and  Terminer,  That  the  Ju- 
ries ought  to  be  returned  by  Precepts  under  the 
Hands  and  Seals  of  the  Commiffioners.  There 
is  no  Diflindion  made  between  the  Grand  Jury 
and  the  Petty  Jury;  fo  that  the  Venire's,  as  well 
for  one  as  the  other,  ought  to  have  been  under 
the  Hands  and  Seals  of  the  Commiffioners. 

Mr  Soil.  Gen.  When  you  had  the  Government, 
Dr.  Staats  had  a  Bill  found  againft  him  by  Eighc 
Men  of  a  Jury  cf  Fifteen. 

N.  f^.  A  priv  .re  Perfon  oppofed  the  Aflertionj 
but  he  was  commanded  Silence. 

Mr  Nicoll.  I  never  heard  of  it,  nor  believe  it  to 
be  true  ;  but  that  is  not  to  be  taken  for  a  Prece- 
dent,  vere  it  true. 

Mr  At'eonod.  Gentlemen  you  feem  to  miflake 
the  Lord  Chief  Juftice  Coke,  where  he  fays,  There 
fhall  be  24  Peers  upon  the  Arraignment  of  a  Peers 
&C.  for  it  there  be  but  13  Peers,  and  the  Majo- 
rity agree  to  it,  it  is  underftood  to  be  found  by 
12  of  them. 

There  is  fomething  in  that  which  you  offer, 
of  the  Precept  being  under  the  Hands  and  Seals 
of  the  CommifHoners  in  the  Return  of  the  Pet- 
ty Jury  ;  but  this  does  not  at  all  affied  the 
Grand  Jury  :  For  which  Reafon,  if  you  fee 
Caufe  to  move  it,  Time  may  be  granted  to  mend 
that  Miftake.  Is  there  nothing  elfe  you  have  to 
offer  ? 

Mr  NicoU.   Nothing  at  prefent. 

Mr  Aiviood.  Mr  Sheritf,  bring  the  Prifoner 
to  the  Bar. 

Which  was  done  accordingly. 

Clerk  of  the  Crown.  Nicholas  Bayard,  Hold  up 
thy  Hand.     You  ftand  indided,  &c. 

City  and  County  of  New-York,  in  the 
ProVhice  of  New- York  tn  America. 
Anno  (^c^ni  '^£gis  Culielmi  Tertii,  nunc 
Ati^liiij  &CC.   Vcamo  Qiiarto. 


if. 


TH  E  Jurors  fworn,  and  charg'd  t3 
"  enquire  for  our  Soveraign  Lord 
the  King  upon  our  Oaths,  do  prefent 
Nicholas  Bayard  of  the  City  of  A^ew- 
Torh  in  America^  Efq;  for  that  he  the 
faid  Nicholas  Bayard.,  tlie  Fear  of  God 
in  his  Heart  not  having,  nor  the  Duty  of 
his  Allegiance  weighing,  but  being  mov- 

»'  ed 


1 70 1.         at  New  York,  for  High-Treafon. 


«( 


(( 


"  ed  and  feduced  by  the  Inftigation  of  die 
*'  Devil,   as  a  Rebel  and  Traytor  againft 
"  the  moft  Serene,  moft  Illuftrious,   moft 
*'  Clement  and  moft  Excellent  Prince,  our 
"  Soveraign  Lord  WiViam  the  Third,  by 
"  the  Grace  of  God,  of  England^  Scotland^ 
France  and  Ireland^  and  of  this  Province 
diNevo-Tork  King,  Defender  of  the  Faith, 
£fff.     His,  the  faid  Nicholas  Bayard^  fu- 
"  preme,  true,  lawful  and  undoubted  So- 
*'  veraign  Lord  •,   the  Cordial  Love,  and 
"  true  and  due  Obedience,  Fidehty  and 
*■  Allegiance,  which  every  Subjeft  of  our 
"  Lord  the  King  that  now  is,  towards  him 
"  our  faid  Lord  the  King  fhould  bear,  or 
"  of  Right  ought  to  bear,  withdrawing 
"  and  utterly  to  extinguilli,  intending  and 
"  contriving,   and  with    all    his   Strength 
'■  purpofing,     defigning,     confpiring    and 
"  endeavouring,    with    divers    other   Re- 
"  bels   and  Traytors,   to   the  Jurors   un- 
"  known,  the  Government  of  this  Province 
"  of  Neu-Tcrh^  under  him  our  faid  Sove- 
"  raign  Lord   the  King,    that  now  is  of 
'*  Right  happily  and  duly   eftablilhed,  to 
"  defame,  fubvert,  change  and  alter,  and 
*'  to   dilturb  the  Peace,  Good  and   Quiet 
*'  of  this  his  faid  Majefty's  Government  of 
*'  this  his  faid  Province  of  New-Tork,  as  it 
*'  is  now,  and  hath  been  for  feveral  Years 
"  laft  paft  eftablifhed  •,  on  the  tenth  of  De- 
"  ceraber  laft  paft,    and  in  the  13th  Year 
*'  of  the  Reign  of  our  Soveraign  Lord  that 
"  now  is,  in  the  Dock-Yard  of  the  laid  Ci- 
*'  ty  and  County  oi  A^ezn'-Tork,  and  divers 
"  other  Times  and  Days  as  well  before  as 
"  after,  at  the  faid  Ward,   and  elfewhere 
*'  in  the  City  and  County  of  New-Tork  a- 
*'  forefiid,  falfely,  malicioufly,   devilifhly, 
"  rebellioufly  and  trateroully  did  compafs, 
"  imagine,    contrive,  purpofe,   defign,   in- 
"  tend  and  endeavour  to  defame,  iubvert, 
"  change  and  alter,    and   to   difturb  the 
*'  Peace,  Good  and  Quiet  of  this  his  Ma- 
*'  jefty's  Government  of  Nevo-Torh,    as  it 
"  now  is,  and  hath  for  feveral  Years  paft 
"  been   eftablillied.     And  the  fame  moft 
"  abominable,  wicked  and  devilifh,  rebel- 
*'  lious,   treafonous  and  traiterous  Contri- 
"  vances,  Intentions,  Purpofes  and  Endea- 
*'  vours    aforefaid,  to  fulfil,   perfeft,   and 
"  bring  to  effect,  he  the  faid  Nicholas  Baj- 
■*'  ard,  by   Confpiracy   as  aforefaid,  after- 
•'*  wards,  to  wit  the  faid  tenth  Day  of  De- 
*'  cemher  laft  paft,  in  the  Year  aforefaid, 
"  in  the  faid  City  and  County  of  New-Tork 
"  aforefaid,    and  divers  other  Days   and 
"  Times  as  well  before  as  after,  falfely,  ma- 
"  liciourty,    advifedly,    clandeftinely,    re- 
"  bellioufly  and  traiteroufly,  with  Force 
*^  of  Arms,  i^c.  did  ufe  divers  indireft  Pra- 
"  ftices  and  Endeavours,  to  procure  Mutt- 
Vol.  Y. 


"  ny  and  Defertion  among  the  Soldiers  in 
Pay,  belonging  to  his  Majefty's  Fort  and 
Garifon  of  Fort  IVilliam  Henry ^  in  or  near 
"  the  faid  City  and  Countv  of  New-Tork 
aforefaid,  and  did  draw  in  Numbers  of 
"  them  the  faid  Soldiers  and  others,  to  fign 
"  falfe  and  fcandalous   Libels   againft  his 
Majefty's  faid  Government,  as  it  is  now, 
"  and  hath  for  feveral  Years  laft  paft  been 
"  eifablilhed  in  this  Province  :   Which  faid 
"  Libels,  by  the  the  Procurement  of  the 
*'  faid  Nichohu  'Bayard  as  aforefaid,  were 
"  (igned  by  the  faid  Soldiers,  and  others, 
"  and  were  likewife  figned  by  him  the  faid 
"  Nicholas   Bayard ;    in  one  or   more   of 
"  which  faid  Libels,  amongft  other  Things 
"  highly  refiefting  on  the  laft  and  prefent 
"  Adminiftration  of  the  Government  un- 
"  der  his  Majefty  in  this  Province,  it  is 
"  infinuated  and  declared.  That  his  Ma- 
"  jefty's  Subjefts  within  this  Province,  are, 
"  and  have  been  for  fome  Years  laft  paft, 
"  by  Perfons  entrufted  with  the  Admini- 
*'  ftratioa  of  the  faid  Government  under 
"  his  Majefty,    opprejjed  ;    and    that   the 
''  faid  Government  hath  been  and  is  ren- 
"  dered  cheap  and  vile  in  the  Eyes  of  the 
«  People,  as  alfo  that  the  prefent  General 
"  Ajj'embiy  of  this  Province  is  not  a  lawful 
«  Aitembly.     By  which,  and  divers  other 
«  malicious   Scandals    in   the   faid   Libels 
«  contained,  he  the  faid  Nicholas  Bayard 
"  hath   incited   his    Majefty's  Subjefts  of 
«'  this  Province  to  difown  the  prefent  Au- 
"  thorlty,  and  Government  thereof,  and  to 
"  caft  oft  their  Obedience  to  his  Majefty's 
"  faid  Government,  as  it  now  is,  and  hath 
"  for  feveral  Years  laft  paft  been  eftablifli- 
"  ed,  againft  the  Duty  of  his  the  faid  AV- 
"  cholas  Bayara\  Allegiance,   againft  the 
"  Peace   of  our  faid  Soveraign  Lord  the 
"  King  that  now  is,  his  Crown  and  Dig- 
"  nity,  as  alfo  againft  the    Form  and  Ef- 
"  feQ:  of  one  Statute  or  Aft  of  General  Af- 
*'  fembly  of  this  Province,  enafted  in  the 
"  Year  of  our  Lord  God  1691.  entituled, 
"  An  A^i  for  quieting  and  j'ettling  the  Dif- 
"  orders  that  have  lately  hapferied  isoithin 
"  this   'Province^  and  for  e^ahliJJjing  and 
"  jecnring  their  Majefifs  prefent  Govern- 
"  ment  againfl  the  like  'J)ifGrders  for  the 
"  futv.re. 

CUrk.  What  fay  you.  Are  you  Guilty,  or  Not 
Guilty  of  the  Indiftment? 

Prifoner.  Not  Guilty.  And  puts  himfdf  up- 
on God  and  the  Country,  &c. 

Prifoner.  I  defire  I  may  be  allowed  Two  Clerks 
to  take  the  Minutes  of  the  Trial. 

Mr  Atwoed.  No,  you  have  a  Sollicitor  allow- 
ed, he  may  take  Notes  ;  any  other  will  npt  be 
futicred  to  do  it. 


Hi 


Pr/- 


'  42^        tS9.  Thefriai  of  Col  Nicholas  Bayard,       I4.W.1II' 

Prifoner.  I  find  it  was  allowed  my  Lord  Rujfel 
and  others,  to  employ  Clerks  to  take  their  Tri-     Jo  the HoiloUraMe^ lllhtn  AtWood^E/q^j 

Abraham  d'Peyfter,  £/]5  and  Ko- 
berc  Walters,  Ejqj  Judges  of  this  Spe- 
cial Court. 

The  Htunhk  petition  o/Kicholas  Bayard, 
Shewethf 


als  :   I  pray  the  fame  Liberty 

Mr  Atwood.  It  was  allowed  my  Lord  Rujfely 
but  you  would  not  be  willing  to  meet  with  the 
Hardfliips  of  his  Trial. 

Mr  Soil.  Gen.  Perhaps  the  Counfel  will  not  in- 
fift  upon  the  Miftake  of  the  Venire. 

Mr  NicoU.  We  fliall  not  infifi  on  that. 

"iAr At-wooA.  But  we  will  have  it  mended; 
and  thereupon  order'd  a  Precept  to  be  direfted 
to  the  Sheriff,  under  the  Hands  and  Seals  of 
the  Commiflioners,  to  return  a  Petty  Jury  the 
Sixth  Inftant  ;  to  which  Day  the  Court  ad- 
journ'd. 

March  6th.  The  Commiflioners  met.  The  Pri- 
foner was  brought  to  the  Bar,  and  the  Petty 
Jury  being  call'd,  confifting  of  Eighty,  fome  of 
them  did  not  appear :  Whereupon  it  was  or- 
der'd, that  the  Defaulters  of  the  Petty  Jury  be 
amerc'd  Ten  Pounds  each,  if  they  did  not  appear 
in  the  Afternoon,  or  fhew  a  realbnable  Caufe  ; 
and  the  Court  adjourn 'd  till  Three  in  the  After- 
noon, when  they  met  again. 

Mr  Soil.  Gen.  mov'd.  That  the  Court  might 
be  adjourn'd  till  to-morrow  Morning,  the  King's 
Evidence  being  difguis'd  with  Drink  ;  which  was 
granted. 

Mr  NicoU  mov'd,  That  it  would  be  a  Fa- 
vour to  the  Prifoner  to  put  off  the  Trial  till 
Alonday. 

Mr  Atwood.    No,  I  will  take  care   to   do  my 
Duty,  whatever  other  People 
,.^.';J'"'^^.r'l''',"     do.     We  (hall  not  give  Mr 
Veajy  the  Opportunity  of  an- 
other Sermon  againft  us. 

MvAtviiood.  I  obfcrve  Mr  Jamijon  to  have  Pen 
and  Ink  :  Mr  Jamifou,  you  are  not  permitted  to 
"write. 

Jamifon.  I  only  take  Minutes  for  my  private 
Satisfiftion. 

Mr  Atwood.  'Tis  true,  an  Attorney  or  Prafti- 
tioner  of  the  Court  may  take  Notes  for  his  pri- 
vate Ufe,  but  you  are  no  longer  an  Attorney 
of  this  Court ,  nor  fhall  you  be  permitted  to 
praftilb,  until  you  purge  your  felf  of  having 
fign'd  the  Addrelfcs.  Put  up  your  Pen  and 
Ink. 

■March  yth.  The  Commiflioners  met,  and  the 
Attorney-General  was  call'd,    but  did  not  ap- 

■pear. 

yi.r  Atwood.  Mr  Secretary,  let  a  Minute  be 
made,  That  it  appears  to  this  Court  that  the 
Attorney-General  hath  ncgletSed  his  Majeftys 
Service.  'Tis  no  Wonder  the  People  here  con- 
temn his  Majefty's  Authority,  fince  the  Attor- 
ney-General, tho'  commanded  to  profecute  by 
the  Government,  hath  neglefted  to  do  the  fame, 
and  hath  given  a  Judgment  and  Opinion  direct- 
ly contrary  to  the  Lieutenant-Governor  and 
Council. 

Mr  Atwood.  Sheriff,  fetch  the  Prifoner.  Which 
was  done. 

Mr  Secretary.  Before  we  proceed,  read  the 
Petition  which  was  given  me  this  Morning  by 
Colonel  Bayard's  Son.  Whicii  wa^  read  in  hac 
Verba, 


'T'  HAT    your    Petitioner's   Council 

^     have  inform'd  him,  That  on  yefter- 
day  they  pray'd,  in  the  Petitioner's  be- 
half, the  Favour  of  this  Court  to  prove 
before  your  Honours,  by  the  Oaths  of 
the  major  part  of  the  Grand  Jury,  there 
2i\io  [uhfw 71  a'd  m  Court?  that  the  Indift- 
ment   brought  in  for  High-Treafon    a- 
gainft  your  Petitioner  by  Capt.  'Johannes 
d'Pey^ier  (as  being  Foreman  of  the  faid 
Grand  Jury)  was  not  found,  nor  agreect 
to,  by  any  IVelve  of  that  Jury,  tho' 
the  moft  part  of  them  (as  is   evidently 
known)    are   your   Petitioner''s    mortal 
Enemies,  for  no  other  Caufe,  but  on  ac- 
*'  count  of  the  unhappy  Divifions  withia 
"  this  Province.      Which    faid   Prayer  of 
your  Petitioner's  Council  (as  he  is  alfo 
inform'd  )  your  Honours  have  been  plea- 
fed  to  over-rule,  as  not  being  practicable 
by  the  common  Form  of  the  Court's  Pro- 
ceedings :  ^\xt^  7)1  ay  it  f  leaf e  your  Honours, 
this  being  a  Matter  of  that  moment, 
"  whereof   hardly   a   Precedent   is  to  be 
"  found,  as   that  a  Foreman   fhall   fo  far 
"  impofe  upon  a  whole  Grand  Jury,  as  to 
"  bring  in  an  Indi£tment  Billa  Vera.^  which 
the  faid  Inqueft  did  not  find  nor  agree 
unto,  neither  in  Matter  nor  Form :  Your 
"  Petitioner  therefore  moft  humbly  prays, 
"  that  your  Honours  will  be  pleas'd  to  take 
"  the  Premifes  into  your  Honours  ferious 
"  Confideration,  and  to  grant  your  Petitio- 
"  ner  that  Favour,  as  to  have  all  the  faicf 
"  Nineteen  of  that  Grand  Inqueft  fworn  be- 
"  fore  your  Honours  to  difcover  the  Truth, 
"  and  to  afford  your  Petitioner  fuch  Relief 
"  therein,  as  to  your  Honours  fhall  feem 
"  moft  )uft  and  expedient.     But  ifitfliould 
"  fo  happen  (as  your  Petitioner  does  not 
"  hope)  that  your  Honours  do  not  think  fit 
"  to  grant  this  your  Petitioner's  moft  hum- 
"  ble  Requeft,  your  Petitioner  further  prays 
Leave  to  acquaint  your  Honours  with  the 
"  Exceftive  and  almoft  Unparallel'd  Hard- 
"  fhips  your  Petitioner,  in  this  very  Trial, 
"  labours  unden    In  the  firft  place,  for  that 
"  the  Grand  Jury,  alrlio'  your  Petitioner  had 
"  often  pray'd  Mr.  Sheriff,  that  he  might 
"  have  the  Favour  and  Juftice  of  being 
"  try'd  by  Englijl)  Men,  and  of  Englijl^  Ex- 

"  traftion, 


« 
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u 


(( 
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Mr  S(jD.  challenges  for  the  Kine. 

Gtrryt  Unckle.  PriToner  accept^. 

Mr  Soli,  challenges,  &c. 

M^il'iam  Janeway.  Prifoner  accepts. 

isfr  SoU.  challenges,  C'c. 

Jfaac  Stoutenburgb.  Prifoner  accepts. 

Mr  SoO.    I  don't  challenge  him,    but  dciir.-  he 

may  be  fworn  on  a  Vtire  dire,  vhecher  ay  Per- 

foil  hath  been  with  him  on  behalf  of  the  Prilb- 

Enghj}}  Language  ,  tho   luiiicient  Num-    ner,  to  defire  him  to  be  favourable  to  the  Prifqn 

bers  o'iEngUJJ}  Men  of  very  good  Abili-    ner  on  this  Trial. 


traiElion,  of  the  beft  Chara6ler  for  Know- 
ledge, Integrity,  Juftice,  Confcience,  and 
Etlates ;  yet  notwithftanding  your  Peti- 
tioner had  not  one  allow'd  him  o^EfrgUfK 
<*  but  all  of  'em  of  Dutch  Extraflion  and 
**  Education,  and  feveralof  ""em  ignorant  to 
*'  that  degree,  that  they  can  neither  write 
*'  nor  read,  nor  fo  much  as  underftand  the 


<t 


*<  ty,  Underftanding,  Integrity,  Confcience 
"  and  Eilate,  were  to  be  had  in  the  Baili- 
"  wick. 

"  And,  for  a  fecond  Inftance  of  your  Pe- 
titioner's Hardfhips,  he  finds  now  alio  a 
Petty  Jury  impannel'd  to  ferve  upon  his 
Trial,  all  of 'em,  except  Five  or  Six,  in 
*'  like  manner  of  il^  ^  •-  Extraftion  and  E- 
*'  ducation,  moft  of  'cm  Handicraft  and 
<c  Labouring  Men;  very  few  that  ever 
*'  were  of  any  Juries  whatlbever,  and  ex- 
*'  tream  ignorant  in  the  Knghjh  Language. 

Xonr  'petitioner  therefore  moft  hMnlly 
prays ^  That  )our  H'j?iours  will  be 
fleasd  to  take  the  Premifes  intoyoiir 
Honours  favour ahle  and  feriou4  Con- 
/iJeration,  and  to  afford  your  Petitio- 
ner fuch  Relief  therein  as  to  yojir 
Honours  in  'juftice  and  Equity  Jhnll 
J'eem  fit,   And^  as  in  Duty  bound,  &c. 

N.  Bayard. 


Mr  Afwooil.  Let  a  Minute  be  enter'd.  That 
the  Petition  was  read  ;  and,  chat  it  does  appear 
to  the  Court  that  the  Bill  was  found  by  more 
than  Twelvs  of  che  Grai^d  Jury. 

'i^iv  Atisjvod.  Colonel  Bayard,  the  Laws  do  in- 
dulge you  with  Council  ;  Did  you  advife  with 
shem  concerning  this  Petition  ? 

Bayard.    No,  I  did  not 

Mr  Atvjood.  'Twerc  better  you  had  :  for  you 
have  afted  very  indifcreetly  in  this  Matter,  to 
arraign  the  Juftice  of  the  Gr  md  Jury. 

The  Jury  being  call'd,  appear'd. 

T'imon  van  Burfert,  Prifoner  accepts. 

MrvSo^.  Gen     I  challenge  him  for  the  King. 

Mr  Emot.  You  are  not  to  challenge,  Mr  SoUi- 
citoy,  without  Caufe,  by  the  Statute  23  Edw.  I. 

MtSoO.  By  the  Common  Law  the  King  could 
challenge  without  Caufe,  but  by  the  Statute 
that  was  taken  away  ;  and  in  the  late  Trial  of 
Peter  Cook  it  is  faid  by  Lord  Chief  Juitice  T'reby, 
That  the  King  Ihould  (hew  Caufe,  if  not  enough 
on  the  Pannel  to  ferve,  but  not  elfe. 

"SlrAtivood.  It  is  a  Thing  fo  plain,  I  wonder 
you  will  infift  on  it. 

Mr  Nkoli.  We  fay  the  King  fhould  fliew 
Caufe,  but  do  not  fay  when. 

Gysi/er  lan  Inhou^b.  Prifoner  accepts. 

Voy.  V 


[  Who  -xai  fiuorn  upon  a  Voire  djre,  and 
aftervjards  for  the  'Trial,  \ 

Richard  Sachet.       Prifner  I  make  no  Challenge. 

Mr  Soil-  I  defire  10  knov-  w  hether  I  may  not 
firft  have  him  ,\^orn  upon  a,V ire  dire,  and  after- 
wards cnallenge  nim. 

Mr  AtWMd.  No ;  ^ou  mufl  challenge  perempto- 
rily firft. 

Prifumr.  I  pray  the  Sollicitor  may  firft  make 
all  his  Challenges,  and  only  leave  mc  a  Paniiel  of 
Forry-eight  Jurors. 

Mr  Atviood.    No,  that  mufl:  not  be. 

[  Memorandum.  The  reft  f  the  Eighty  Jurors  in 
the  Pannel  were  in  like  manner  challeug  d  by  the 
Prifoner  or  Sollicitor,  till  the  number  oj  Twehe 
"joere  /wora,  viz.  one  of  them  an  Alien,  two  no 
F,Leholders,  and  all  the  reft  Ducchmen,  or  of 
Dutch  Estratlion  bjrn  here,  very  ignorant  of  the 
E  glifh  La.ig-iage,  and  of  mea/t  Capacities  to  oit 
exneajn  deg>et:  ] 

The  Names  of  the  Petty  Jurors  were  as  fol- 
lows, 


VIZ,. 


Jfa.K  Stoutenbiirgh, 
Ja^  btti  Vande    S':itgel, 
Andrtei  M-.fialk^ 
Gerret  Viele, 
Thoriia^  Saunders, 
Jacob  Ccrne'ijfc, 


Barent  Kool, 
Guert  Olpherto, 
Samuel  Hechmani 
Cvrneli  dapper, 
Conratl  Teneyckf 
Jacol  m  Goelet. 


Mr  Sollicitor  made  an  Lurodudory  Difcourfe 
and  Harangue  of  ab'Ut  an  Hour  long,  and  had 
f  me  Sheets  of  Paper  in  his  Hand,  out  of     hich 
he  read  feveral  fcurrilous  a.  d   falfc  Refleftions 
on  the  £^/^///7:>  Inhabitants   ot  this  Colony,  with 
the  French   and  principal   Dutch,  having    Retro= 
fpeflion  for  many  Years  paft,    only  defign'd  to 
incenfe  and  enflame  the  Jury,  charging  the  Pri' 
foner  to  be  the  Head  oj  a  Faclion,   a   malignant 
Party,  who  had   endeavour'd  to  introduce  ^opo;^ 
and  Slavery,  Difturbers  of  our  ifrael,  as  they  had 
been  that  of  Cs.'^^t.  Ley ffer's  Cover  iment,  which 
(he  faid  )  was  now  juftified  at  Home  to  be  Le- 
gal :    That  the  faid  Party  \\  as  a  N^ft  of  Pirates^ 
Betrayers  of  our  Prince  and  his  Laws,  a  parcel  of  Ban- 
ditti's, who  offer  d  the  late  Earl  of  Bellamont  a 
Reward  of  Ten  thoufand  Pounds  to  connive  at 
Piracies,  and   One  thoufand  Pounds  to  himfelf 
to  foUicite  it :  That  fome  mean  and  broken  Mer- 
chants in  London  had  made  Complaints  in  their 
behalf  to  the  Lords  of  Trade  and  Plantations, 
and  to  the  Parliament,  againft  the  faid  Earl,  but 
that  the  faid    Earl's   Proceedings  were  appr  v  d 
of  j  and  ufcd  fcandalous  Refle&'ons  on  Mr  V afy^ 
1  i  i  3  Mini- 
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Minifter  of  T^anity-Clnmh,  and  againft  Col  Stnith, 
the  firft  Member  of  Council,  tho'  nothing  rela- 
ting to  this  Trial,  and  own'd  himfelf  of  the  Ley- 
flerian  Party,  and  that  he  would  ftand  and  fall 
by  it,  tc 

Then  call'd  hisWitnefles,  who  gave  their  Evi- 
dences in  the  following  Words,  as  they  were  ta- 
ken in  open  Court,  andfince  agreed  unto  by  all 
of  them  refpeftively,  as  followeth. 

Samuel  Clows  fwoyn,  faiths 

Gentlemen,  when  I  come  to  fpeak  of  the  Ad- 
drelTcs,  I  m lift  pray  you  to  take  notice,  that  I 
can  fpeak  pofitively  to  but  very  few  Things 
that  is  in  them  :  What  I  fay  is  to  the  beft  of 
my  Remembrance  and  Underftanding;  for  I  may 
be  miftaken  in  both. 

'Twas  about  a  Fortnight  or  Three  Weeks  be- 
fore Colonel  ^a;^^y/s  Commitment  that  Ihap- 
pen'd  to  come  to  his  Houfe  about  fome  Bufinefs, 
not  at  all  relating  to  this  Matter;  concerning 
which,  as  we  were  talking,  Colonel  Bayard  ask'd 
me,  if  I  had  feen  the  Addrefles ;  I  anfwer'd.No. 
He  then  fliew'd  me  three  Addreffes  ,•  the  firft 
was  to  my  Lord  Cornbury ;  the  Perfons  addreffing 
in  it  call'd  themfelves  Inhabitants  of  New  Turk,^ 
and  others  diftant  from  it;  and  becaufe  fome  of 
them  could  not  perhaps  be  prefent  at  his  Lord- 
fhip's  Arrival  here,  did,  by  way  of  Addrefs, 
congratulate  his  Lordfhip  into  this  Government, 
wifhing  him  all  Health  and  Prolperity  here, 
and  that  the  Name  of  Party  might  be  banifh'd 
from  among  us.  After  I  had  read  it.  Colonel 
Bayard  ask'd  me.  if  I  had  any  thing  to  fay  a- 
gainftit;  1  anfwer'd,  No,  and  then  fign'd  it. 
The  other  two  Addrefles  were,  one  to  the  King, 
and  the  other  to  the  Houfe  of  Commons,  or  to 
the  Parliament  (  I  am  not  pofitive  which)  :  As 
I  had  read  them,  I  remember  I  made  this  Ob- 
fervation  in  my  felf.  That  they  contain'd  near- 
ly both  the  fame  Things  ;  and  in  them,  or  one 
of  them,  to  the  beft  of  my  Remembrance,  were 
contain  d  thefe  Things,  The  Perfons  addref- 
(ing  call'd  themfelves  EngUjhmen  and  others,  who, 
tho'  Foreigners,  were  entitled  to  the  Privileges 
ofEiiglifimen  here.  It  fpeaks  concerning  the  late 
Revolution  here,  of  which  I  have  but  a  con- 
fused Idea,  and  can  remember  nothing  particu- 
lar: Afterwards  ic  fpeaks  concerning  my  Lord 
Bellamorits  Adminiftration,  in  feveral  Articles, 
of  which  I  can  remember  but  one,  which  is, 
That  the  Hutte/i  and  Igmrameft  of  the  People  were 
put  into  Places  of  Truft.  Then  it  fpeaks  con- 
cerning the  late  Aflembly  here,  and  tells  you. 
That  after  this  Aflembly  had  chofe  a  Speaker, 
fome  of  the  Reprefentatives  were  inform'd  that 
he  was  an  Alien ;  upon  which  they  made  a  Mo- 
tion to  the  Houfe,  that  that  Matter  might  be 
enquir'd  into;  but  that  Motion  being  refus'd, 
one  half  of  the  Reprefentatives,  or  Ten  of  'em, 
left  the  Houfe  ;  notwithftanding  which,  the  re- 
mainincf  part  of  the  Reprefentatives,  with  fome 
others  they  took  in,  did  proceed  to  make  Afts  ; 
in  one  of  which  Afts  they  gave  a  Sum  of  Mo- 
ney to  the  Lieutenant-Governor,  to  tempt  him 
to  pafs  thefe  Afts  ;  and  likewife  a  Sum  to  the 
Chief  Juftice  of  this  Province,  to  find  Law 
and  Form  for   their    Proceedings  j    and,    that 


thefe  Things  tended  to  the  rendering  the  Go' 
vernment   vile    and  cheap   in    the   Eyes  of  the 
People. 

Mr  SoU.  What  Names  do  you  remember  you 
faw  to  the  Addrefles  ? 

Cluws.  I  faw  feveral  Names  there,  but  whe- 
ther to  all  Three,  or  Two  of  'em,  or  only  to 
that  of  my  Lord  Cornbury,  I  cannot  fay  ;  but  I 
did,  to  the  beft  of  my  Remembrance,  fee  the 
Names  of  Rip  van  Dam,  Matthew  Ling,  Charles 
Wooley,  Robert  Livingftone,  and  Mr.  Anderfon;  but 
I  am  not  certain  whether  I  faw  Mr.  Jamifons 
Name  there  or  no.  When  I  had  read  them,  I 
told  Colonel  Bayard,  they  contain'd  Things  done 
before  my  Time,  and  I  did  not  therefore  think  it 
proper  for  me  to  fign  'em  j  upon  which  he  reply'd. 
Then  don't  fign  'em. 

Mr  Soil  I  fhall  read  what  you  faid  before  the 
Council. 

Clorus.    Do  fo,  if  you  pleafe. 

Mr  Soli.  Don't  you  remember  that  it  was 
faid,  that  my  Lord  Eeli'arKvnt  had  pur  the  moft  in- 
genious and  honefteii:  Men  of  the  Province  out 
of  all  Places  of  Truft  ? 

Clows.    No,  I  can't  remember  that. 

Mr  SoS.  I  think  you  faid  lo  before  the  CounciL 

Clows.  Perhaps  I  might  fay  fomethin^,  like  ic 
when  I  was  before  the  Council,  tho  I  don't  be- 
lieve there  is  any  eflential  Difference  between 
what  I  now  fay,  and  what  I  faid  to  the  Coun- 
cil ;  yet  if  there  be,  I  hope  what  I  then  laid 
will  not  betaken  to  my  Prejudice:  I  was  then 
fent  for  by  the  Governor's  Letters,  which  feem- 
ed  to  import,  that  he  had  Bufinefs  with  me 
of  a  far  difi-'erent  Nature  than  to  examine  me 
about  this  Matter ;  fo  that  I  was  then  in  a 
Surprize. 

Mr  Soli.  But  you  believe  what  you  then  fpokc 
was  true  ? 

Clows.  Without  doubt ;  and  I  hope  Mr  Cv/em 
took  care  truly  to  writedown  what  1  then  deli- 
ver'd ;  but,  v  hether  he  did  exprefs  my  Meaning 
right  or  no,  I  know  not;  for  I  did  not  look  over 
his  Notes  till  the  Day  I  faw  them  at  your 
Chamber. 

Mr  Soli.  Was  not  the  Afl*embly  call'd  an  Ille- 
gal Aflembly,  and,  that  they  had  madeA(as  pre^ 
judicial  to  the  Country  ? 

Clows.    No,  I  do  not  remember  that. 

Mr  Soli.  Was  it  not  faid,  that  the  Scum  of  the 
People  were  put  into  all  Places  of  Truft  ? 

Clows.  Perhaps  I  might  before  the  Council  ufe 
the  Word  Scum,  but  I  now  think  it  was.  That  the 
Hotteft  and  Ignorantefl  were  put  into  Places  of 
Truft. 

Mr  Soil.  Mr  Clows,  pray  tell  us.  What  was  the 
Reafon  you  did  not  fign  the  other  two  Ad- 
drefles i* 

Clows.  I  think  I  am  not  at  this  time  oblig'd 
to  tell  that,  being  it  does  not  at  all  afted  the 
Matter. 

Mr  Atwood.  Yes,  but  it  does  ;  you  muft  tell  us.' 

Clows.    Oneof  the  chief  Reafons  was,  becaufe 

I  then  thought  that  the  faying  the  Aflembly  had 

given   a    Gift  to  the  Lieutenant-Governor,  to 

tempt  him  to  pafs  their  Ad:s,  was  a  Refledion 

upon  the  Lieutenant-Governor;  but   it  is   my 

Judgment  now,  that  it  was  no  Refledion  at  all 

upon  him. 

UtSoS. 
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Mr  Amood    You  are  very  forgetful   of  what 
you  Iw  ore  before  the  Governor  and  Ccuncil  •  bur 
to  put  you  in  mind  of  fomewhat  of  it    DM   no 
body  tell  you  \v  hat  Papers  were  to  be  /ien'd  ? 

Rkhardfvii.    No  body  at  all. 

Mr  SoU.  How  many  Papers  did  you  fi^n  > 

Ruhardfon.   I  fign'd  tiiree,  but  did  not  know 
what  they  were,    but   was  told   they  were  Ad 
drelles  to  the  King,  and  my  Lord  Cory, 
the  Parliament,  but  did  not  read  any  of 'em  •  but 
I  think  one  of  em  complain'd,  that  the  Peonl- 
lay  under  frme  Hardfhips  here. 


i7or. 

Mr  SoU.  How  !  and  don't  you  think  fo  now  > 

Mr  Atwood.    He  only  fpeaks  it  as  his  Judgrtient. 

Mr  SoU.  Don't  you  remember  that  the  Ail'em- 
bly  was  cail'd  7);<?  Pretended  AJftynhly? 

Chvjs.    No. 

Mr  Sol?.  Don't  you  remember  'twas  faid,  their 
lUegal  Proceedings  ?  Don't  you  remember  the  Word 
Jlkgal  ? 


Clows.    No,  I  cannot  remember  that  ;    and  I     drelfes  to  the  King,  and  my  Lord  Combury     and 

did  defire   you,  at  your  Chamber,    to  put   that     ''— i*"-'- ••  ' — J- J  •  '     '''       *^ 

Word  out  of  the  Clerk  s  Notes. 

Col.  Bayard.  Did  I  ever  ask  you  to  fign  them  ? 

Clows.    No,  you  did  noc ;  you  was  fo  far  from 


doing  that,  that  you  rather  perfuaded  me  not  to 
{io-n  'cm  ;  and  {o  did  Madam  Bayard,  who  was 
then  in  the  Room. 

Mr  N'mU.  Do  you  remember  any  thing  of  the 
Word  Opprejjlon  in  the  Addrefs  > 

Clows.    No,  I  do  not  remember  that  Word. 

Mr  Soil-  That  the  King's  Subjeds  were  op- 
prels'd  here  ? 

Mr  NicoU.  Was  the  Aflembly  cail'd  an  Unlaw- 
ful Ajjtmbiy  ? 


ps  here 
Mr  Soil.    You  declar'd  much   more  before  the 
Council. 


Rkhardfon.  I  was  then  cill'd  fuddenly  before 
the  Council,  and  was  furpriz'd. 

[John  Bafliford /xw«.3 

Mr  SoU.  Mr  Bnfhfird,  tell  the  Court  and  Jury 
what  you  know  concerning  the  Papers  at  the 
Coffee-houfe. 

BaPihrd.    I  was  at  tlie  Coffee-houfe,  where  I 
C/.  TW.  No,  Gentlemen  ;   I  can  fpeak  pofitively     faw   the  Papers,  or  Addreffes,   but  don't  know- 
to  but  few  of  thefe  Things  ;  what  1  fay  is,  to  the        ■    •    i  ■  '. 
befl:  of  my  Remembrance  and  Underftanding. 

[  Peter  Odyre,  a  Frenchman,  fworn  ;  and  for 
that  he  mild  fpeak  no  Englifh,  Mr.  Briefack, 
Chaplainto  the  Garrifn,  was  fworu  to  be  hii  In- 
terpreter^ 

Mr  Soil.  What  do  you  know  of  the  Papers  that 
were  at  Col.  Bayard's  ?  and,  Did  you  lign  them? 
or.  Who  defir'd  you  fo  to  do  ? 

Odyre.  Going  by  Colonel  Bayard's  Houfe,  one 
Mr  Bodimt  told  me,  I  mufl  flep  in  to  Col  Bayard's 
and  fign  an  Addrefs  to  the  King;  and  as  I  was 
a  going  in,  I  met  Col.  ^//jrfi-^  coming  torch  of  his 

Houfe;  and  going  in,  I  faw  the  Addreffes  lying     J"y  felf.  but  was  then  under  aSurprizc,  not  know- 
on  the  Table.  ing  whati  was  fent  to  for. 
M.rSoll.    Did  Colonel    Bayard  then    perfuade 


what  they  were  or  concain'd  ;  and  I  iignd  four 
or  five  Papers  there,  but  did  not  ftay  half  a  quar- 
ter of  an  Hour.  When  I  was  there,  I  faw  Colonel 
Bayard  amongfl:  many  others  in  the  Room,  but 
did  not  fee  his  Name,  as  I  remember,  to  any  of 
the  Papers. 

[  N.  B.  T'hefe  five  Papers  were  the  three  Addreffes 
and  the  two  Duplicates^ 

Mr  Atwood.  Thefe  WitnelTes  are  very  unwil- 
ling, or  very  forgetful,  having  given  a  nmca  dif- 
ferent Account  of  Things  upon  their  Oaths  be- 
fore the  Governor  and  Council, 

BajJford.    I  have  now   had   Time  to  recolleft 


you  It  was 


you  to  fign  them  ?    or,  Did  he  tell 
for  your  Good  to  fign  'em  ? 

Odyre.  Colonel  Bayard  then  told  me,  I  might 
fign  if  I  would,  or  that  I  might  not  ;  and  the 
Colonel  alfo  told  me,  it  was  for  the  Good  of  the 
Country,  and,  that  if  I  was  willing  I  might  fign 
them  ;  if  not,  I  might  let  'em  alone  j  and  then 
went  away. 

Mr  Soil  I  will  now^  prove  the  Addreffes  fign'd 
at  the  Coffee-houfe,  and  that  Colonel  Bayard  at- 
tended there  for  that  Purpofe. 

[  W.Richardfon,  Inhabitant  and  Houfekee^er  in 
the  City,  fworn.] 

Mr  Soil  What  do  you  know,  Mr  Richard/on, 
concerning  the  figning  the  P.,pers  at  the  Cofiee- 
houfe  ? 


[  Mr  Michael  Chriftian  /worn.] 

Mr  Atwood  Mr  Chrifiian,  What  do  ycu  know 
concerning  the  Papers,  or  Addreffes,  fign'd  at  the 
Coftee-houfe  ? 

Chriftian.  I  remember,  fome  Time  fince,  about 
Chriflmai  1  believe,  I  was  at  the  Coffee  houfe, 
where  I  faw  the  Addreffes  v  ith  many  other 
People,  but  c.in't  tell  how  many 

Mr  Atwood.  Do  you  believe  there  were  more 
than  Twenty  ? 

Chrifiian.  No,  I  believe  there  were  not.  I  found 
three  Addreffes  there,  and  fign'd  'em  all,  but  the 
Subftaiice  thereof  I  cannot  now  remember  ^  'cis  a 
good  while  fince,  and  therefore  I  cnnot  fpeak 
pofidvely  to  it.  I  remember,  a  Queftion  was 
ask'd  me  at  the  Cou  cil  Whether  there  was  any 
Complaints  in    the  Addreiles    that  the  Soldiers 


Richardfon.    One  Day  drinking  at  one  Spencer^s,     wanted  their  Pay  ?  I  believe  1  might  then  anfwer 


I  was  defir'd  to  go  to  the  Coftee-houfe,  which  I 
did;  and,  when  there,  I  faw  a  great  many  Peo- 
ple,! believe  near  an  Hundred,  and  coming  above 
Stairs,  I  faw  Papers  on  the  Table,  which  were 
cail'd  Add/effe:,  which  I  fign'd  with  others;  and 
I  faw,  among  others.  Colonel  Bayard  there,  but  he 
feem'd  to  be  no  more  afting  or  concern'd  than 
any  other. 


fomething  about  it,  but  I  do  not  know  any  fuch 
thing  in  the  Addreffes,  either  of  the  Soldiers  or 
their  Pay,  I  remember  that  Colonel  Bayard  was 
then  at  the  Coftee-houfe  when  I  fign'd  the  Ad- 
dreffes, but  don't  remember  that  any  body  defir'd 
me  to  fign. 

Mr  Atwood.    How  many  Hands,  Mr  Chrifiian, 
did  you  fee  to  the  Addreffes  ? 

Chrifiian- 
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Chrijlian.  I  cannot  tell  how  many,  but  remem- 
ber Colonel  Enjard  amongft  otli  rs  was  there,  but 
he.never  ask'ci  me  to  lign  either  of  the Addrefles; 
nor  can  1  remember  that  there  was  any  Thing 
concerning  either  the  Soldiers  or  their  Pay  in  the 
AddreiTc;;. 

MrAtwood.  Certainly  thefe  Gentlemen  are  very 
unwilling  Evidences  :  Mr  Chriftian  is  a  Gentle- 
man of  good  Learning,  and  it's  ftrange  that  he 
fhould  be  fo  forgetful  that  he  cannot  remember 
what  vas  given  in  on  his  Oath  before  the  Gover- 
nor and  Council :  He  has  either  a  weak  or  trea- 
cherous Memory. 

[Mr  Hugh  Guay/ttww.  ] 

Mr  Soil    Mr.  Gray,  What  do  you  know  con 


[  Edward  Marllial  fimrn.  ] 
Mr  At-wood.    Where  did  you  fee  thefe  Papers? 
and,   What  do  you  know  of  them  ? 

Marjhal.  Going  one  Day  about  Chrjflmas  p  the 
Houfe  of  Mr  Hutchins,  to  get  a  Witne's  to  a  Letter 
of  Attorney,  1  faw  there  Hve  Addreifes,  which  I 
fign'd  ;  one  was  to  the  King,  another  to  the  Par- 
liament, and  dhother  to  the  Lord  Cor^^z/ry,  congra- 
tulating his  Arrival.  I  read  fome  of  them,  but 
found  nothing  in  any  of  'em  that  reflected  upon 
the  Governor  :  There  was  foir.e  Complaint  of  the 
Speaker  of  the  Affembly  being  an  Alien.  Looking 
on  the  Names  of  the  Subfcribers,  I  faw  the  Name 
of  Edivavd  Ma^flml  before  I  had  fign'd,  but  I  don'e 
know  but  there  may  be  more  Edward  Marfhals 
than  one  in  the  Province.  1  did  not  fee  Col.  Bayard 


ccrning  the  figning  of  thofe  Papers  at  the  Coffee-  at  the  Houfe,  nor  his  Name  to  the  Papers. 

houfe?  [  John  Buckly/uimz.] 

Gray.  About  Dece7nler  laft  being  at  the  Coftee- 
houfe,  I  met  there  one  Mr  Scot,  who  ask'd  mc  to         Mr  Afn:odd.    What   do  you  L'now  concerning 

go  up  into  the  Upper  Room,  which  I  according-  any  Papers  at  the  Houfe  of  Mr  Hutchins  ? 
iy  did;  and  when  there,  I  (aw  on  a  Table  fomc         Huck/y.  Coming  home  from  the  Forr,  and  pafllng 

Papers'  which  afterwards  I  underftood  v  ere  Ad-  by  Mr  HutchJns'sUoxifc,  I  was  ask'd  to  w  alk  in  by 

drelVes 'to  the  King,  Parliament,  and  Lord  Crn-  Mr Hutchim,  which  I  did;  and   being   come  into 

lury.  Some  body  as'k'd  me  to  (ign  'cm,    which  I  the  Upper  Room,  I  faw  fome  Papers  there,  which 

did  accordingly,  but  don't  know  who  it  was.     I  were  cA.\\'iiAddreJfes,  but  I  did  not  read  any  of  'emj 

Tem.cmber  Col.  Bayard  was  there  amongR  others,  but  that  to  my  LoxdConibury,  v  hich,  as  i  under- 

fmoaking  a  Pipe  of  Tobacco:  I  believe  there  might  IKod,  was  a  Compliment  and  Congratulation  to 

then  be  about  ten  Hands  to  the  Papers,  and  about  him  at  his  Arrival  here.     Mr  Huichim  then  ask'd 

Hve  in  the  Room  ;  that  I  read  all  the  Addreffes,  me  to  lign  it,  but  I  refus'd,  becaufe  being  a  Lieu- 

but  cannot  now  remember  the  Contents  of  'em.  tenant  in  the  Garrifon,  I  was  unwilling  to  do  any 

Mr  AfKood.     MxGray,  Doyou  remember  there  fuch  thing  before  any  of  my  elder  Officers  had 

was  any  Complaints  againft  the  Government  in  done  it.     But  I  did  not  fee  Col.  Bayard,  nor  his 

Name  there. 


thofe  Addrefles? 

Cray.     No. 

\_MrS'  Hannah  Hutchins /luom.] 

Mr  Soil   Now,  may  it  pleafe  your  Honours,  I 
will  prove  the  Papers  fign'd  at  another  Place. 

Mr  Atwood.    Mrs  Hutchins,  What  do  you  know 
concerning  thefe  Papers  brought  to  your  Houje  ? 


[Francis  Cherman/iuora.] 
"Mr  Atwcod.  Give  an  Account  what  you  knovf 

concerning  any  Papers  or  Addrefles  at  the  Houfe 

of  Alderman  Hutchins. 

Cherman.  Coming  a  while  ago  to  Mr  Htttchins^s 

Houfe,  nnd  going  up  Stairs,  I  faw  certain  Papers 


^,    y,        ,  n  r-  \    n        j  there,  and  fome  People  :  Mr  Htitchiiis  nsk'd  me  to 

Mrs  Hutchins.    About  Gmjlmas  aft  Col  Eayard  ^      ^,^^^^  p^     ^^^  ^^1,;^^  ^^  ^^      ^^  ^^^  Addreflbs 

brought  fome  Papers  to  my  Houle,  and  letc  em  ^^  ,,,e  King  and  my  Lord  Cornl>taj;  that  they  were 

with  me,  but  did  not  (lay  at  all,  but  bid  me  Ihew  ^^^  ^^^    ^^^  ^^-  ^,^^  ^^  ^^^^  ^^^ Eng/,/h,and  I 

them  to  my  Husband  who  was  then  at  Church.  ^^  ^^^^  ,      .^  ^^  ^^  ^^^^  ^^^^  ^^  tlieCity,  and 

Thefe  Papers  remaind  at  my  Houfe  about  three  f-^^  therefore;  but  did  notfeeCol  Bayard  there 

Days,  and  then  I  deliver  d  em  to  a  Negro,  who  ^^^^  ^^^,^  remember  the  G 


M^as  fent  for  them,  but  do  not  remember  wliofe 
Negro  it  was  :  Col.  Bayard  was  not  at  our  Houfe 
-while  the  Papers  lay  there. 

Mr  Soli.  Now  1  fhall  proceed  to  prove  what  fort 
of  People  were  drawn  in  to  lign  tht-lc  Papers. 

[John  Read/wora.] 

Mr  Atwcod.  'What  do  you  remember  concern- 
ing any  Addrefles  or  Papers  at  the  Houfe  of  Al- 
derman Himhim  ? 

Read.  Being  on  the  26th  oi  December  at  Mr. 
llutcbim'i  Houfe,  I  there  faw  fome  Papers, which 


ontents  ot  the  Papers, 
[0«?  Button  /uw«.] 

Mr  At'xocd-    VVhat  do  you   know  concerning 
the  Papers,  &c  ? 

Buttrn.  Hearing  by  fomeof  my  fellow-Soldiers 
that  there  were  fome  Papers  or  Addrefles  at  Capt. 
Hutchins's,  I  was  willing  to  go  and  fee  what  they 
were;  and  coming  to  the  Houfe,  there  I  found 
Five  Papers,  and  fign'd  them  all 
Five,  but  do  not  remember  to 
whom  they  were  direfted.  Capt. 
Hutchins  was  there,  but  faid  no- 


;.  e.  The  three 

Addreifes,  and  the 
Duplicatcsof  two 
of  tilt 


:nem. 


the  Country,  and  which  were  lying  on  the  Bed 
there;  and  thereupon  I  fign'd  them,  but  did  not 
read  'em  :  I  did  not  fee  Col.  Bayard  there,  but  be- 
lieve I  faw  his  Name  to  the^ Papers.  I  faw  a  great 
number  of  Names  fubfcrib'd  to  the  Papers,  as 
near  as  I  can  judge,  about  Two  hundred. 

Mr  Soli.    Of  what  Aj^e  are  you  ? 

Read.  About  Seventeen  Years  of  Age. 


were  then  about  thirty  Names  fubfcrib'd,  but  faw 
neither  Colonel  Rayard  nor  his  Name  there. 
[  Robert  Crannel  /worn.'] 

Mr  Atwood.    What  do  you  know,  &c. 

Oannel.  Some  T'ime  fince  I  came  to  Mr  Hiw 
chim's,  and  there  found  Five  Addrefles  ;  I  read 
that  to  my  Lord  Cornbuvy,  and  fome  of  the  two 
others  to  the  King  and  Parliament :  In  one  of  'em, 

CO 


701.  fit  New  York,  for  High  Trea fon. 


^o  the  beft  of  ray  remembrance,  was  conrained  a 
Complaint  thar  the  People  oi  this  Province  lay 
Under  more  Hardfhips  than  formerly,  and  that 
the  Speaker  of  the  Allembly  of  this  Province 
was  an  Alien.  I  faw  Col.  Bayard's  Name  to  that 
to  my  Lord  Cornbuyy,  but  am  not  acquainted 
with  his  Hand-writing  at  all.  After  1  had 
read  fome  Part,  and  been  told  what  the  reft  of 
the  Papers  were,  I  ligned  them  all  Five,  but  no 
bodv  defired  or  perfwadcd  me  to  do  it. 

Mr  Ar^cod.  Your  Evidence  is  not  fo  full  as 
when  you  gave  in  your  Information  on  Oath 
before  the  Council. 

0-annel.  But  it  is,  and  I  know  nothing  more. 

[One  Griggs  Swom^ 

Mr  Atwocd.  What  do  you  know,  &c. 

Griggs.  I  was  defired  by  one  Bovel/  a.  Soldier  in 
the  Garifon,  to  go  to  Mr.  Hutchins's  Houfe,  and 
lien  fome  Papers ;  I  was  told  and  believed  it  was 
to  make  me  free  of  the  City ;  thereupon  I  went 
tc  Mr  Hittchim'Sy  and  there  figned  them,  but  did 
n<.i  iee  Col.  Bayard  i^(:rt. 

One  Garnet  Sworn. 

Mr  Atviood.  Tell  the  Court  what  you  know,  &c. 

Gnvnct.  A  great  many  of  the  Soldiers  of  the 
Garifon  figned,  and  they  expefted  thereby  to  be 
made  free  of  the  City,  many  of  them  being 
Tradefmen, 

[One  Fleming  Si\:orn!\ 

Mr  Atwcod.  What  do  you  know,  &c  ? 

Fleming.  Coming  fome  time  lince  to  the  Houfe 

of  Mr  Hutdmii,  1  there  faw  fome  Rolls  opened, 

with  a  great  many  Names  thereto, 

After  the  Ad-     ^^^  ^y  ^^^  ^^^  ^^^.  ^^^^^  Writing, 

fu!l,thcy  f.^ved  ^^  this  I  put  my  Name,  and  alfo 
on  the  hackfide.  then  put  down  two  or  three  Names 
for  others,  at  their  Requeft,  they 
having  firft  put  their  Marks :  I  and  the  others  ex- 
pefted  by  this  to  be  made  free  of  the  City.  I  be- 
lieve out  of  i6o  Men  now  belonging  to  the  Fort, 
or  thereabouts,  there  may  be  about  30  that  ligned. 

[One  Bovell  Stvcrn^ 

Mr  Anvood.  What  do  you  know,  &c  ? 

Btvell.  Coming  to  Capt.  Hutclnns''Sy  I  was 
fhewn  fome  Papers,  which  I  was  told  were  Ad- 
drefles,  to  which  I  put  my  Mark,  without  being 
defired  by  any  body  ;  I  cannot  write  nor  read. 
When  1  had  let  my  Mark,  Mr  Hutchins  told  me, 
that  if  any  of  my  Fellow  Soldiers  vouid  come 
and  fign  alfo,  they  might  ;  if  not,  they  might 
let  it  alone.  By  this  figning  I  expefted  to  be 
made  free  of  the  Cit}',  but  not  from  being  a  Sol- 
dier ;  but  never  heard  Capt.  Hutchins  fay  fo. 

Mr  Soil.  Gen.  I  have  now  no  more  WitndTes  a- 
gainlt  the  Prifoner.  Here  is  a  Paper  figned  by 
him,  I  defire  the  Clerk  of  the  Councirmay  be 
fworn  to  prove  the  fame. 

Mr  Cofens  the  Clerk  of  the  Council  f-xorn. 

Col.  Bayard.  I  own  that  Paper-  It  is  a  Peti- 
tion to  the  Lieut.  Governor  and  Council  in  Be- 
half of  Aid.  Hutchins  then  in  Prifon ;  owning, 
with  Mr  French,  Mr  IVenhamy  and  Mr  Van 
Dflw,  that  the  Copies  of  three  Addrefles  to  the 
King,  the  Parliament,  and  the  Lord  Carnhuyy, 
were  in  our  Hands. 
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'Then  the  Petition  -was  rend,  and  'n'os  the  fame  fii 
is  entered  in  Pag.  4ip.  ' 

After  this,  the  Kti  of  Aflembly  on  which  the 
MitHmtis  is  gl-ounded,  was  read.  And  after  rhar, 
the  Commi'lllon  to  the  Lord  BiV.amont  at  lar^^e] 
and  the  Lieut.  Gover.ior's  CommiiHon. 

Mr  SqU.  Gch.  I  defire  Mr  Emct  may  be  Avorn, 
wliether  he  did  not  give  Advice  to  a  certain  Pcr- 
foii  about  that  Claufe  in  the  Addrcfs  to  the 
Lieut.  Governor  in  Favour  of  Aid.  Huuhins,  viz. 
That  the  Lord  Cornbury  fnaeedul  the  Earl  r/  Bella- 
mont  as  Governor  in  New- York, 

Mr  Emot  was  commanded  by  Mr  Anvood  to  bs 
fworn;  and  being  fworn,  fiid,'  I  told  Mr  Ftmh 
thefc  Words  in  the  faid  Addrefs  did  not  run  cur- 
rent, and  might  give  ground  of  Exception  to 
fome  who  would  be  apt  to  ftrain  every  Word  to 
the  Prifoner's  Difadvantage.  To  wJifch  Mr 
French  replied,  They  had  "drawn  the  Addrcfies 
themfelves,   and  believed  it  was  well  enough. 

Mr5o//'.  Gen.  I  have  now  prov'd  by  the  Wirneflts 
thofe  falfe  and  fcandalous  Libels  let  forth  \\\  the 
Indictment,  whereby  the  Good,  Peace  and  Quiet 
of  the  Government  has  bcendifturbed,  which  by 
this  Aft  of  Aifembly  is  High-'JVeafon.  I  ha  e 
likewife  proved  that  the  Soldiers  were  drawn  in 
to  fign  thofe  fcandalous  Libels,  and  tliat  fome  did 
fign  blank  Rolls,  which  was  lifting  of  Soldiers,  and 
is  Treafon.  By  thefe  Words  in  the  Petition  to 
Lieut.  Governor  and  Council,  vix.-  [l-Vho  lue  nn- 
dcrfiAud  by  certain  Advice  ive  have  received  from  Eng- 
land, to  be  nominated  by  his  Mdjejly  to  fucceed  the 
late  Earl  if  Beliamont  as  our  'Ccverno;']  is  a  dif- 
owningandcaftingoft'  theprefent  Authovity,  and 
his  Majefty's  Government. 

Mr  NicoU.  Your  Honour  and  the  Jury  will 
pleafe  to  take  Notice  that  the  Indictment  confifis 
of  divers  Heads,  as.  That  the  Prifoner  did  com- 
pafs,  imagine,  contrive,  propofe  and  defign  to 
d-efame,  fubverc,  iJc.  the  Peace,  Gocd  and  Quiet 
of  this  his  Ivlajcfty's  Government. 

'J'hat  he  ufed  divers  indiredt  Praaices  and  En- 
deavours to  procure  Mutiny  and  Sedition  amonfrft 
the  Soldiers.  "' 

That  he  drew  in  Numbers  of  them  the  faid 
Soldiers  and  others,  to  fign  falfe  and  fcandalous 
Libels  ;   and  that  he  had  figned  them  himfelf. 

That  in  thefe  Libels  it  is  declared,  'J'hat  the 
SubjeSs  inthisPro\inceare  and  have  been  f:)r  ma- 
ny Years  laft  paft,  by  thofe  cntruftcd  in  the  Ad- 
miniftration  of  the  Government,  opprefs'd  ;  and 
that  the  Government  hath  been  and  is  rendered 
cheap  and  vile  in  the  Eyes  of  the  People  ;  as  alfo 
that  die  General  Allembly  of  this  Province  is  not 
a  lawfal  Afliimbly  :  By  which  means,  (jjc  he  hath 
incited  his  Majefty's  Subjects  to  caft  off  their  O- 
bedience  to  his  Majefty's  faid  Government. 

The  Prifoner  is  notdircftly  charged  here  with 
any  Fad,  excepthisown  d^nino,  the  laid  Libels,  bur 
for  Endeavours;  the  reft  are  forc'd  Conclufioiis  and 
rtrain'd  Inferences  drawn  from  thence.  It  is  notal- 
Icdg'd,  that  the  Peace  of  the  GovernKicnthath  been 

difturb'd,orthatany  Mutiny  orSedition  hath  been 
amongft  the  Soldiers,  or  that  any  one  of  his  Ma- 
jefty's Subjects  hath  caft  oft"  his  Obedience  to  his 
Majefty's  faid  Government.  By  the  Courfe  of  the 
Evidence,  it  appears  there  was  an  Addrefs  to  the 
King,  an  Addrefs  to  the  Houfe  of  Commons,  and 
an  Addrefs  to  my  Lord  Comittry,  and  a  Petition  or 
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Addrcfs  to  the  Lieut.  Governor  and  Council  ; 
but  all  the  Evidence  is  very  lame  and  weak,  as  to 
the  three  firft,  if  we  fliould  admit  the  making  or 
figniiig  of  them  to  be  any  Fault  or  Crime,  more 
cfj-^ecially  if  the  Tame  fhould  amount  to  Treafon  : 
For  by  none  of  the  Evidence  it  does  appear,  that 
thole  Addrelll's  ligned  at  the  Coffee-houfe  were 
the  lame  AddrelVes  which  were  at  Col.  liayard's,  or 
that  the  Addrelles  at  Aid.  Hutchim'i  were  the 
fame  which  were  at  the  Coftec-houfe,  or  the  fame 
^vhich  W'ere  at  Col.  Bayard's  :  There  is  no  Proof 
that  the  Prifoner  figned  thefe  Addrefles  :  Here  is 
not  lb  much  as  the  Likenefs  or  Comparifon  ot 
Hands  produced,  alledged,  or  proved ;  the'  if  it 
were,  that  would  not  do.  In  the  great  Trial  of 
the  Bifhops,  Mr  PoUesfen  there  affirms,  p.  6o-  "That 
Comparifvn  of  Hands  is  not  Good  in  a  aiminal  Cafe  ; 
and  offers  the  Lady  Car's  Cafe  in  Siderjins  Re- 
ports, p-  418,  415?.  where  it  is  fo  adjudged.  _ 

But  I  fhall  not  dwell  upon  the  Evidence  ;  it  is 
certainly  the  Right  of  the  Subject  to  petition  the 
King,  whenever  he  conceives  himfelf  aggricv'd.  In 
,thc  "Bifliops  Trial,  160  Mr  PoUexJen  fays,  / 
never  thought  it,  nor  hath  it  fince  been  thought  by 
any  body  elfe,  to  le  a  Crans  to  petition  the  King. 
Rig.  121.  Serj.  Ltvinz,  affirms,  'the  StiljeBs  have  a 
^Right  of  pititioiiiiig  the  King  in  all  their  Grievances. 
'So  fay  all  our  Books  of  Law  ;  fo  Hiys  the  Statute 
of  the  1 3th  of  Charles  IL  T'he)  may  petition.  Pag. 
126.  Sir  T'liom.is  Powis,  then  Attorney- General, 
acknowledges  Acccfs  to  the  King  by  Petition  is 
open  to  every  body  ;  the  moft  Inferior  Perfon  is 
allowed  to  petition  the  King.  Pag.  135  Mr 
]  ixCiicc  Hol/ozvay  i'a.ys.  It's  the  Birthright  of  the  Sub - 
jeEi  to  petition  the  King.  If  it's  the  Birthright  of 
the  Snbjeft  to  petition  the  King,  to  procure  or 
draw  in  Men  to  do  what  it's  their  Birthright  to 
do,  can  never  amount  to  a  Crime. 

Mr  Attxiood.  I  do  not  fay  petitioning  the  King 
is  a  Crime,  but  it  may  be  to  petition  the  Houfe 
of  Commo4is  in  the  Plantations,  where  the  King 
governs  by  his  Prerogative. 

Mr  Nicoll.  I  cannot  think  it  is  a  Crime,  for  the 
Subjeds  of  the  Plantations  to  petition  the  Houfe 
of  Commons  ;  it's  every  Day's  Praftice :  Confult 
the  Votes  in  every  Scffions,  you'll  find  many  Ad- 
dreffes.  Petitions,  and  Complaints  from  the  Sub- 
jects of  the  Plantations :  It  feems  to  be  the  Right 
■of  the  Subjects  to  petition  the  Houfe  of  Commons. 
The  Statute  of  the  13th  of  Charles  the  ad.  c.  5. 
relh-ains  the  Common-Law  ;  by  that  it  plainly  ap- 
pears to  be  the  Right  of  the  Subjeft  to  petition 
the  Houfe  of  Commons,  or  the  King.  The  Pro- 
vifo  in  that  Ad  fays,  that  neitijer  that  Aci,  mr  any 
thing  therein  contained^  fl}all  be  conflrued  to  extend  or 
hinder  any  Perfon  or  Petfons,  nut  exceeding  the  Number 
0/  ten,  to  prefeat  any  publick  or  private  Grievance  or 
"  Cotnplaint  to  any  Member  of  the  Hotifeoj  Commons  after 
his  Eleciion,  or  to  the  Kings  Majefty.  The  Aft  of 
Recognition  oi prima  WiHiam  and  Mary,  declaring 
the  Rights  and  Liberties  of  the  Subjefts,  and  fet- 
tling the  Succeffion  of  the  Crown,  thereby  it  ise- 
.naded  amongft  other  Things,  that  it  is  the  Right 
c}  the  Subject  to  petition  the  King ;  and  all  CMmitments 
and  Profecutions  fr  fuch  Petitioning  are  illegal.  And 
they  do  claim,  demand,  and  infill:  upon  all  and  fin- 
gulnr  the  Premifes,  as  their  undoubted  Rights  and 
Liberties  ;  and  that  no  Declaration,  Judgment, 
Doings  or  Proceedings  to  the  Prejudice  of  the 
People,    in  any  the  faid  Premifes,  ought  in  any 


wife  hereafter  to  be  drawn  into  Confequence  or 
Example.  Here  is  no  Grant  of  any  new  Privilege, 
but  a  Claim  and  Acknowledgment  of  an  Ancient 
Right  J  and  Petitions  to  the  Parliament  are  as 
ancient  as  Parliaments  themfelves.  If  the  Subjefls 
of  the  Plantations  may  not  petition  and  complain 
to  their  Prince,  they  are  in  a  worfe  Condition  than 
Slaves.  The  Cries  of  the  Oppreflions  in  the  Plan- 
tations have  gone  up  to  Heaven,  and  are  again  conic 
down  upon  the  Earth,  and  have  infpitedand  mo- 
ved the  King  and  Parliament  of  England,  to  make 
a  Law  to  check  the  exorbitant  Adions  of  Gover- 
nors in  the  Plantations,  and  make  them  account- 
able in  England  for  their  Mifcarriages  abroad  ;  . 
which  can  never  be  difcovered  to  the  King  but 
by  Petition.     The  Statute  is  in  thcfe  Words. 

An  AtJ  to  puhi/Jj  Governors  of  Plantations  in  this  King- 
dom, for  Crimes  by  them  (o?»mitted  in  (he  Plantations. 

*  TTTHcreas  a  due  Punifhment  is  not  provi- 
VV  '  ded  for  feveral  Crimes  and  Offences 
'  committed  out  of  this  his  Majefty 's 
Realm  of  England  ;  whereof  divers  Governors, 
Lieutenant-Governors,  Deputy-Governors,  or 
Commanders  in  Chief  of  Plantations,  and  Colo- 
nels within  his  Majefty 's  Dominions  beyond 
the  Seas,  have  taken  Advantage,  and  haVe  not 
been  deterred  from  opprelllng  his  Majeff y's  Sub* 
jefts  within  their  refpeflive  Governments  arid 
Commands,  nor  from  committing  feveial  other 
great  Crimes  and  Offences,  not  deeming  them- 
felves punifhable  for  the  fame  here,  nor  account- 
able for  fuch  their  Crim.es  and  Offences,  to  any 
Perfon  within  their  refpefiive  Governments  and 
Commands  :  For  Remedy  whereof.  Be  it  enaBed 
by  the  Kings  mofl  Excellent  Majefty,  by  and  with 
the  Advice  and  Confent  of  the  Lords  Spiritual  and 
temporal  and  Commons  in  Parliament  nffembled,  and 
by  Autho"ity  of  the  fame.  That  if  any  Governor 
or  Commander  in  Chief  of  any  Plantation  or 
Colony  within  his  Majefty's  Dominions  beyond 
the  Seas,  fhall,  after  the  firft  Day  of  Aiiguft, 
1 700,  be  guilty  of  opprefTing  any  of  his  Ma- 
jefty's Sub  jeds  beyond  the  Seas,  within  their  re- 
fpedive  Governments  or  Commands,  or  fhall  be 
guilty  of  any  other  Crime  or  Offence,  contrary 
to  the  Laws  of  this  Realm,  or  in  force  within 
their  refpeftive  Governments  and  Commands 
fhall  be  enquired  of,  heard  and  determined  in 
his  Majefty's  Court  o{.  Kings- Binch  here  in  En' 
gland,  or  before  fuch  Commiffioners,  and  in 
fuch  County  of  this  Realm,  as  fhall  be  affign- 
ed  by  his  Majefty's  Commillion,  and  by  Good 
and  Lawful  Men  of  the  fame  County;  and  that 
fuch  Punifhmants  fhall  be  inflided  on  fuch 
Offenders,  as  are  ufually  inflided  for  Offences' 
of  the  like  Nature  committed  here  in  England.     \ 

This  Profecution  feems  to  be  made  to  fruftrate     j 
and  evade  this  Ad  of  Parliament.     The  Subjed 
is  opprefVd,  or  conceives  himfelf  to  be  fo,   and 
complains  of  this  OpprefTion  ;  this  Complaining 
is  made  TREASON  !  Here  is  a  ftrange  and  fa-     ; 
tal  Dilemma  on  the  Subjeds  of  the  Plantations: 
They  muft  cither -fuffer  their  Oppreflions,  or  be     j 
hang'd  for  Traytors  if  they  complain  1 

What  relates  to  the  Ad  of  Affembly  of  this 
Country,  it  can  by  no  natural  or  legal  Conftrudion 
be  extended  to  make  the  Prifoner  culpable.    It  is 

plain 
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plain  by  the  wH'ole  Purport  of  the  Aft,  that  it  has 
made  no  new  Treafou  ;  it  only  recognizes  the 
King  and  Queen  ;  and  enacts,  lliat  tiiofe  who 
fhall  do  any  thingdeflruftive  to  chat  Eilablimment, 
by  Force  of  Arms  or  otherwife,  fhall  be  RtMs  and 
"Traitors ;  which  they  would  be  w  ithout  this  Aft. 
If  this  Addrefs  and  Petition  had  been  to  the 
French  King,  the  Thing  had  been  of  another  Na- 
ture. By  the  fame  Conftruftion  every  petty  Bat- 
tery, or  other  little  Trefpafs,  may  be  a  Treafon. 
The  Petition  of  Col.  Bayard,  and  a'ae  other  three, 
is  fo  far  from  difowning  the  Government,  that  it  is 
a  direft  Acknowledging  of  the  fame.  The  Direfti- 
on  of  the  Petition  is,  To  the  Lieutenant-Governor, 
and  the  Cuuncil:  The  Expreffion  (That  they  have  Ad- 
vice that  the  Lmd  Cornbury  is  to  fiicceed  the  Earl  of 
Bellamont^  can  wich  no  Jufiice  or  common  Senfe 
be  conftrued  to  be  a  difownii.g  and  cafting  off  of 
the  Government.  I  think  it  will  hardly  be  affirmed, 
that  the  Council  fucceeded  the  Earl  of  BtHamont, 
and  Capt.  Nanjan  the  Council ; 
if  fo,  after  the  Earl  of  Bella- 
mont,  who  v  as  Captain-Gene- 
ral ?  We  had  Seven  Captains- 
General;  which  is  an  Abfur- 
dity  I  fuppofe  none  will  alledge. 
A  familiar  Example  will  demonftrate  the  Weak- 
nefs  and  Falficy  of  this  Conflruftion  :  If  a  Capt. 
of  a  Company  be  killed  or  abfent,  the  Lieutenant 
or  next  Officer  has  the  full  Command  of  the 
Company,  as  the  Captain  had,  or  could  have ;  but 
I  think  no  Man  will  fay  he  fucceeds  the  Captain, 
or  that  when  another  Captain  is  appointed,  he 
fucceeds  that  Lieutenant  or  other  Officer.  So 
that  I  cannot  think  there  is  any  Faft  or  Crime 
alledged  or  proved  againfl:  the  Prifoncr,  to  charge 
him  with  this  high  Crime  of  Treafon,  or  indeed 
with  any  other  Ciimc  whatfoever. 

Mr  Emot.  By  your  Honours  Permiflion,  I  am  of 
Council  for  Col.  Bayard  the  Prifoner  at  the  Bar: 
But  by  reafon  I  am  unwilling  to  fpend  too  much 
of  your  Time,  this  Trial  already  having  been  very 
long;  and  Mr  Nicoll,  who  is  alfo  of  Council  of  the 
fame  Side,  having  amongft  other  things  made  it 
very  evident,  that  for  the  Subject  to  petition  his 
Majelty,  is  their  ancient  and  undubitable  Right ; 
I  ftiall  therefore  make  it  ray  Bufincfs  only,  as 
near  as  I  can,  to  demonftrate  to  this  Court  and 
Jury,  That  had  the  King's  Council  made  ample 
Proof  of  all  the  Matters  of  Faft  alledged  in  the 
Indictment,  as  the  figning  the  Addrefles,  and  o- 
ther  Things  therein  contained,  to  have  been 
true  ;  yet,  in  point  of  Law,  they  cannot  amount 
to  that  grand  Crime  of  High-Treafon. 

In  order  to  this,  I  fhall,  with  as  much  Brevity 
as  I  can,  examine  into,  and  put  your  Honours  in 
mind,  and  withal  inform  the  Gentlemen  of  the  Ju- 
ry, what  the  Law  of  England  (by  which  we  are 
or  ought  to  be  govern'd  here)  hath  been,  for  near 
the  Space  of  four  hundred  Years  laft  paft,  relating 
to  this  grand  Crime  of  High-Treafon  ;  whereby 
it  will  manifeftly  appear,  how  cautious  the  Parlia- 
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3.  wnich  was  m  Anno  1556,  and  which 
was  the  very  firfl  Aft  relating  to  Trcafons,  fo  ma- 
ny Things  were  charged  as  High-Treafon  by  the 
Common-Law,  and  there  were  fo  many  Ambigu- 
ities and  Diverlities  of  Opinions,  that,both  Hifio- 
ry  and  our  Books  of  the  Law  fufficienrly  inform 
us,  fcarce  any  Man  knew  how  to  behave  himfeif. 
But  now,  by  this  Statute,  tlie  Particulars  and 
Species  of  this  grand  Crime  are  reckon'd  up,  and 
all  others  excluded,  till  declared  by  Parliament. 
For  tho'  nothing  can  concern  the  King,  his  Crown 
and  Dignity,  more  immediately  than^High-Trea- 
fon,  which  our  Law  calls  Crimen  Ufa  Majejlati<, 
a  Crime  wronging  Majeily ;  vet  this  good  King 
Edward  III,  at  the  Rcqueft  of  the  Lords  and 
Commons  of  England,  in  a  Parliamentary  Way, 
and  to  make  all  After-ages  happy,  makes  a  plain 
Declaration  of  fuch  Offences  as  (hould  for  the 
future  be  deem'd  for  High-Treafon,  and  none  0- 
ther,  unlefs  declared  by  Parliament, 

This  Aft  of  Parliament  \s  branch'd  out  by  Sir 
Edward  Coke,  in  the  third  Part  of  his  Liflittites, 
into  fix  Clafles  or  Heads  ;  which  I  fliall  the  rather 
take  Notice  of,  for  that  Trials  of  this  Nature  are 
very  rare  in  the  Plantations ;  and  they  are  thefe : 

1.  The  Compafling  or  Imagining  the  Death  of 
t\ie  King,  QiieenoT  Prince,  and  declaring  the  fame 
by  fome  Overc-Aft. 

The  Killing  or  Murdering  of  the  Chancellor^ 
Treafurer,  JicRiceSy  Sic.  in  their  Place  doing  their 
Office,  e7f. 

2.  To  violate,  or  carnally  to  know  the  King's 
Confm  or  Queen,  the  Kings  Eldefl  Daughter  ui.- 
married,    or  Prince's  Wife. 

3.  Levying  of  War  againft  the  King. 

4.  Adhering  to  the  King's  Enemies,  and  de- 
claring the  fame  by  fome  Overt-Aft;  and  this 
muft  not  be  Jnimictis,  fed  HoFIis. 

5.  Counterfeiting  of  the  Great- Seal,  Privy-Seal, 
or  Kings  Coin,  &c. 

6.  And  Lafily,  Bringing  into  the  Realm,  Omntn- 
feit-Money,  to  the  Likenefs  of  the  King's  Coin,  (7c. 

Now,  if  there  is  any  other  Offence  which  was 
not  comprehended  within  one  of  thefc  Claffes,  the 
fame  was  thereby  declared  to  be  no  Treafon. 

In  a  Claufe  of  which  Aft  of  Parliament  we 
find  thefe  Words ;  which  I  (hall  rather  read,  be- 
caufe  I  apprehend  it  will  very  much  concern'this 
enfuing  Trial. 

"  And  becaufe  that  many  other  like  Cafes  may 
happen  in  Time  to  come,  which  a  Man  cannct 
think  or  declare  at  this  prefent  Time,  it  is  or- 
dained, That  if  any  other  Cafe,  fuppofed  Trea- 
"  fon,  which  is  not  abore  fpecify'd,  do  happen 
before  any   Juftices,    the  Juftices  fhall  tarrvj 
"  without  any  going  to  Judgment  of  the  Trea- 
"  fon,    till  the  Caufe  be  fhewed  and  declared, 
"  before  the  King  and  his  Parliament,  whether 
"  it  be  judged  Treafon  or  other  Felony. 

By  this  we  may  eafily  perceive,  and  it's  very 
obvious,    that  this  Claufe  was  made  to  prevent 


mexMS  of  England  have  been  in  making  and  increa-     the  Judges  from  taking  upon  them  to  declare  any 

ling  the  Laws  to  take  away  Mens  Lives,  and  par-      '•••»»•■   ^      '-       ■       '    • 

ticularly  for  High-Treafon.     And  I  (hall  begin 

with  the  Statute  of  the  a  5th  of  Edw.  3.  a  Statute 

to  which  the  greateft  Regard  has  been  paid  of 

any  Aft  of  Parliament  whatfoever.  unlefs  Magna 

Charta,  as  hereafter  I  fliall  briefly  (hew. 

I  muft  alfo  obferve  to  your  Honours,  that  before 
the  making  of  this  Aft  of  Parliament  of  the  25th 
Vol.  V, 


things  to  be  High-Treafon,  but  fuch  as  are  par- 
ticularly exprefs'd  by  this  Statute  of  the  25th  of 
Edw.  3.  or  by  fome  other  fubfequent  Aft,. 

Again,  in  the  Reign  of  Richard  II.  we  find 
fundry  other  Things  were  declared  by  Parlia- 
ment to  be  High-Treafon,  which  were  not  com" 
prehended  within  the  Statute  of  25th  Edw.  3. 
But  yet  upon  the  coming  in  of  Hn.  4.  it  was  a- 
^  ^  ^  gain 


434       '^^^'  Ti^Tr^'^^  of  Col  Nicholas  Bayard,     14  W.  Ill 


gain  cnaded  and  declared.  That  nothing  rtiould 
tor  the  future  be  adjudged  High-Treafon,  but 
what  was  fo  ordained  by  the  aforefaid  Statute 
25  Edw.  3.     The  Words  are  thefe  : 

I  H.  4.  c.  10.  "  That  whereas  in  Parliament, 
"  in  the  21ft  Year  of  the  late  King  Richard,  di- 
"  vers  Pains  of  Treafon  were  ordained  by  Sta- 
"  tute,  inafmuch  as  there  was  no  Man  who 
**  knew  how  he  ought  to  behave  himfelf,  to  do, 
"  fpeak  or  fay,  for  doubt  of  fuch  Pains ;  it's 
"  accorded  and  aflented  by  the  King,  Lords  and 
"  Commons,  That  in  no  Time  to  come,  any 
"  Treafon  be  adjudged  otherwife  than  it  was  or- 
"  dained  by  the  Statute,  in  the  Time  ot  his  No- 
"  ble  Grandfather  King  Edw.  3. 

Now  this  Statute,  I  am  humbly  of  Opinion,  is 
direftly  in  the  Negative,  which  fays.  That  for 
the  future  nothing  fhall  be  adjudged  Treafon, 
otherwife  than  it  was  ordained  by  the  aforefaid 
Statute  of  the  25  th  of  Edtu.  3. 

Yet  neverthelefs,  this  Indiftment  is  grounded 
upon  an  Aft  of  AlTembiy  of  this  Province ;  which 
is,  I  am  humbly  of  Opinion,  not  only  contrary, 
but  direAly  repugnant  to  the  aforefaid  Statute 
(which  appeareth  to  me  to  limit  all  new  Species 
of  Treafon  to  be  declared  by  Parliament,  and 
not  elfewhere)  which,  if  it  fhould  admit  of  fuch 
a  Conftruftion  as  is  now  intended,  I  think  I  may 
modellly  fay,  it  will  introduce  five  hundred  feve- 
ral  new  Species  of  Treafon :  So  that  hisMajelfy's 
pood  Subjefts  of  this  Province  would  fall  under 
much  greater  Hardlhips  than  whatever  the  Peo- 
ple of  England  were  fenfible  of  before  the  making 
of  this  Ad  (which  I  cannot  too  often  mention; 
the  25  th  of  Ediu.  3. 

If  we  look  further  downward,  upon  the  com- 
ing in  of  Edw.  6.  which  was  in  the  Year  154(5, 
fundry  new  Species  of  Treafon  having  been  again 
introduced  by  Aft  of  Parliament,  it  was  in  the 
very  firft  Year  of  his  Reign  enafted,  That  no 
Offence,  made  Treafon  by  any  Statute,  fhould  be 
fo  deemed  and  adjudged  for  the  future,  but  fuch 
as  were  made  Treafon  by  the  aforefaid  Statute 
of  25  Edw.  3.  other  than  fuch  as  were  by  that 
prefent  Statute  ordained  and  declared. 

But  yet  in  Queen  Marys  Time,  in  the  ift  Year 
of  her  Reign,  this  grand  Crime  was  brought  to  its 
Ancient  Standard  ;  and  it  was  then  declared  in 
Parliament,  "That  no  ASi  nor  Offence  "whatfoevtr  jjwuld 
le  deemed  Tteafon  or  Afifprijiun  of  T'reafon,  hut  fuch 
as  were  declared  by  the  Statute  25  Edw.  3.  And  the 
Subftance  of  the  Preamble  is  this,  "That  the  State 
and  Safety  of  the  King  ftandeth  more  affuredly  by  the 
Love  of  his  SubjeSis,  than  Fear  of  his  Laws. 

So  that  upon  Examination,  we  find  how  careful 
and  cautious  the  People  and  Parliament  of  England 
have  been  in  introducing  and  increafingof  Sangui- 
nary Laws,  and  that  thro'  the  Revolution  of  many 
Ages.  And  hereby  it's  very  remarkable,  what  a 
jrreat  Reward  has  been  in  all  Ages  paid  to  this 
^<^nerable  Statute  of  2  5  Edw.  3.  which  with  great 
Ore  has  been  continued  down  to  us  to  this  very 
Time,  and  is  now  in  its  full  Force.  Sir  Edward 
Coke,  treating  thereof,  tells  us,  That  the  Parlia- 
ment, in  which  this  Aft  was  made,  for  many 
Years  after  was  called,  BenediBnm  Parliamentum, 
the  blelVed  Parliament. 

If  we  look  but  into  the  Bill  of  Attainder  of  77jo- 
vmi  Earl  of  Strafford,  in  the  Year  1640  and  41, 
even  in  thofe  Times,  what  Regard  was  paid  to 
this  Statute,  which  I  have  fo  often  mentioned. 


wherein  it  was  provided,  that  the  Judgment  againft 
the  laid  Earl  (hould  never  be  drawn  into  Prece- 
dent :  And  the  Words  are  thefe,  "  Provided, 
"  That  no  Judge  or  Judges,  jullice  or  Juftices 
*'  whatfoever,  (hall  adjudge  or  interpret  any  Aft 
"  or  Thing  to  be  Treafon,  nor  hear  or  determine 
"  any  Treafon  in  any  other  manner,  than  he  or 
"  they  fhould  or  ought  to  have  done  before  the 
"  making  of  this  Aft. 

Now,  if  we  do  but  refleft  upon  the  great  Con- 
cern and  Care  that  has  been  taken  thro' all  Ages, 
by  the  wife  People  of  England,  in  preventing  the 
Judges  from  interpreting  any  Aft  or  Thing  what- 
foever to  be  Treafon,  but  fuch  only  as  are  enu- 
merated in  the  Statute  25th  of  Edw.  3. 

And  at  the  fame  time  give  our  felves  leave  to 
think,  how  indul^rioufly  we  labour  to  introduce 
an  Aft  of  Aflembly  of  this  Province,  to  make,  as 
I  faid  before,  even  five  hundred  new  and  never 
heard  of  Species  of  Treafon  :  I  fay,  if  we  do  but 
confider  this,  'tis  Matter  of  great  Amazement, 
and  more  efpecially  in  fuch  an  Age  as  this,  and 
in  fo  happy  a  Reign,  where  no  Man  ever  quefti- 
oned,  or  at  leaft  doubted  of  the  true  Enjoyment 
of  our  Laws  and  Liberties,  tho'  never  fo  remote 
from  the  Fountain  Head. 

I  am  afraid,  I  have  already  trefpaffed  upon  your 
Honours  Patience  ;  I  (hall  therefore  conclude 
with  fome  Obfervations  upon  the  Aft  of  Alfera- 
bly,  upon  which  this  Indiftment  is  laid. 

Now  both  the  Title,  Preamble  and  Words  of 
this  Aft  of  Ailembly,  and  the  Caufe  of  making 
thereof,  is  very  obvious  (however  the  fame  may 
be  now  interpreted^  which  were  thefe  Two : 

ij}.  For  the  future,  to  prevent  the  fetting  up 
a  Power  over  his  Majefty's  Subjefts  in  this  Pro- 
vince, without  Authority  from  the  Crown  of  En- 
gland ;  which  was  found  to  be  of  fatal  Confequencc 
in  the  late  unhappy  Diforders  in  this  Province. 

2dly,  To  exprefs  the  Love,  Loyalty  and  hearty 
Affeftion  of  the  People  to  their  Majefties  King 
IVilliajn  and  Queen  Mary  ;  and  as  far  as  in  them 
lay,  to  recognize  them  their  Soveraign  LeigeLord 
and  Lady.  I  doubt  not  but  your  Honours  will  fee 
Caufe  to  recommend  the  fame  to  the  Jury,  in  de- 
livering the  Charge  :  And  that  no  flrain'd  C'on- 
flruftion  of  this  Aft  of  Aflembly  can  ever  affeft 
the  Prifoner  Col.  Bayard,  or  in  the  leaft  blaft  his 
long  experienc'd  Loyalty  to  the  Crown  of  England, 
and  in  a  fpecial  manner  to  his  prefent  Majefty 
King  IViJliam. 

I  had  almoft  forgot  to  beg  Leave  of  the  Court 
to  apply  my  felf  to  the  Gentlemen  of  the  Jury,  to 
obviate  fome  Objeftions,  or  rather  a  mlgar  Er- 
ror that  ufually  hath  crept  in  amongft  them  upon 
Trials,  and  particularly  upon  Indiftments  i  which 
is,  they  do  believe. 

That  if  the  Matters  of  Faft  alledged  in  the 
Indiftment  be  but  proved,  they  are  to  have  no 
Regard  to  Matter  of  Law  :  Which  I  take  to  be 
a  very  great  and  dangerous  Error  in  them. 

For  tho'  it  be  true,  and  muft  be  granted,  that 
Matters  of  Faft  are  the  moft  common  and  proper 
Objefts  of  a  Jury's  Determination,  and  Matters  of 
Law  that  of  the  Judges  ;  yet  as  Law  arifeth  out  of, 
and  is  interwoven  and  complicated  with  Faft,  it 
cannot  but  fall  under  the  Jury's  Confideration.  For, 
fhould  it  be  otherwife,  if  a  Perfon  {hould  be  in- 
difted  for  doing  any  common,  innocent  or  lawful 
Aft,  if  it  be  but  cloathed  and  difguifed  in  the 
Indiftment  with  the  Name  of  Treafon,  or  fome 
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otiier  high  Crime,  and  proved  by  Wicnefles  to  be 
done,  then  the  Jury  vould  Jie  under  a  NecefJity 
of  fiiiJing  the  Priloner  Guilty.     No  : 

Do  we  not  find  in  moft  general  IlTues,  upon  Nut 
Guilty  pleaded,  as  upon  Indiftments  oi:"  Trefpalles, 
Breach  ot  the  Peace,  Felony,  and  even  in  Cafes  of 
High  IVeafon;  yet  the  Jury  do  not  find  the  Fad  of 
the  Cafe  by  it  felf,  leaving  the  Law  to  the  Court, 
but  fii.d  ti.e  Party  Guilty,  or  Not  Guilty. 

And  this  will  more  evidently  appear  upon  In- 
diftments  of  Murder,  that  the  Jury  are  Judges  as 
well  <  f  Matter  of  Law  as  of  Fad.  For  is  it  not 
every  Day's  Praftice,  where  Perfons  are  iudided 
of  Murder  ?  The  Jury  doth  not  only  find  them 
Guilty  or  Not  Guilty ;  but  many  Times  upon  hear- 
ing ai  d  weighing  of  Circumftances,  the  Jury 
briiigs  in  the  Prifoner  not  only  Guilty  or  Not  Guil- 
ty in  general,  but  brings  them  in  either  Guilty  of 
M-ider,  or  Minjldughter,  by  Mifadventure-,  or  .S"* 
Difendendo  ?    <icc. 

i50  iiie  Jury  being  well  apprized  of  the  true 
Matter  of  Fad,  of  which  they  are  fole  Judges, 
GUI  better  apply  the  Matter  of  Law  ;  for,  lays 
Uiy  Lord  Cvke,  It's  by  fitly  applying  Matter i  of  Facl 
end  Law  together^  that  the  Jury  bangs  forth  their  Ver- 
dtil ;  which,  I  hope,  you  L»eiulemen  of  the  Jury 
\\'\\\  carefully  do. 

Piijjiier  I  defire  fome  of  my  Evidences  may  be 
called  to  give  an  Acccu  ic  of  ray  Life  and  Con- 
verfation.     Which  was  granted. 

Mr  Veafy.  Minifter  of  'Trinity  Church,  being 
fworn,  faid,  I  have  been  for  fix  Years  perfonally 
acquainted  with  Col.  Bayard;  during  which 
Tiinc  iiis  Lite  and  Converfation  recommended 
him  in  the  World  as  an  Exemplary  Chnflian.  And 
the  frequent  ExprefTiuns  of  his  Zeal  and  Affedi- 
cn  to  his  Majefty's  Perfon  and  Government,  con- 
vinced me  that  he  was  a  good  Subjed. 

Prif.  Call  Capt.  John  Kipp.  Who  being  cal- 
led, was  abfent. 

Call  Capt.  Tudor. 

Tudor  fworn,  faid.  I  have  known  Col.  Bajatd 
i6  Years,  a  moderate,  civil,  good  Man,  has  been 
employed  in  almoft  all  Offices  of  the  greateftTruft 
in  the  Government,  never  difaffeded,  but  Hood 
up  for  the  Protejlant  Religion  and  King  JViUiam. 

Prif.  To  prove  that  I  have  upon  fundry  Emer- 
gencies, during  the  late  War,  advanced  of  my  pri- 
vate Fortune  upon  Loan  without  Intereft,  feveral 
confiderable  Sums  of  Money,  for  the  Prefervation 
of  his  Majffty's  Intereft  and  Government  in  Neiu- 
Tork,  of  which  upwards  of  200/.  Money  in  Specie 
lent,  is  ftill  unpaid  ;  I  defire  "bAxJ amifon  who  was 
then  Clerk  of  the  Council,  may  be  fworn. 

Jajnifon  being  called,  appeared. 

Mr  Atwuod.  Mr  Jamifon  has  refufcd  to  purge 
himfelf  of  figning  thofe  Addreffes,  and  is  Parti- 
ceps  Criminis,  for  which  Reafon  he  cannot  be  al- 
lowed to  be  an  Evidence. 

The  Evidence  being  fworn  and  examined,  the 
Sollicitor  General,  without  anfwering  the  Au- 
thorities offered  by  the  Prifoner's  Council,  rela- 
ting to  the  Treafon,  fumm'd  up  the  Evidence, 
as  to  Matter  of  Fad. 

Mr  Afujood  gave  the  Charge  to  the  Jury,  in  a 
long  Difcourfe  ;  and  among  other  Things  infilled, 
That  the  Indidment  was  not  laid  upon  the  Ad 
of  25  £.  3.  nor  any  Ad  of  Parliament,  but  upon 
an  Ad  of  Aflembly  of  this  Province,  confirmed 
by  his  Majefty,  \vhich  had  Power  to  make  Ads 
for  High-Treafon,  as  well  as  the  Parliaments  of 
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England i  and  that  the  (aid  Statute  v'as  confined 
to  Efigland,  becaufe  by  the  faid  Statute  it  is  enad- 
ed,  'Ihat  if  any  Doubt  fhouid  anfe,  the  fame  be 
adjourned  unto  Parliament,  which  muft  be  un- 
derftood  of  the  Parliament  of  England- 

That  it  is  High-Treafon  by  tlu^  Ad  of  Aflem- 
bly,  by  any  Manner  of  Ways,  or  upon  any  Pre- 
tence whatibever,  by  Force  of  Arms,  or  otherwiie, 
to  dillurb  the  Peace,  Good  and  Quiet  of  the  Go- 
vernment, as  it  is  now  eftablifhed;  which  he  laid 
was  proved  by  Overt  Ads  laid  in  the  Indidmentj 
Avhich  were  by  figning  of  Libels  againft  the  Go- 
vernment, and  thereby  enticing  the  People  to 
call  off  and  dilown  the  fame  ;  and  chiefly  by  the 
Soldiers  figning  Complaints  againft  their  chief 
Officers,  which  tended  to  Mutiny,  and  was 
IVeafon  by  the  Common  Law. 

That  by  bringing  the  Papers  to  Hutehinss 
Houfe,  the  Prifoner  had  made  himfelf  guilty  of 
all  that  was  dune  there,  by  the  Soldiers  and  others 
figning  thofe  Papers. 

That  the  Right  of  petitioning  the  King  was 
not  in  Difpuce,  but  the  Manner  of  doing  it  made- 
it  criminal. 

That  it  was  plain  the  Addrefsof  the  Prifonef 
and  his  Three  Fellows,  was  a  difowning  of  the 
prefent  Authority,  and  cafting  off  his  Mijefty's 
Government  as  it  was  then  eftablilh'd;  for  Capt. 
Nmfan  fucceedcd  the  Lord  Bellanwm  (as  by  the 
Commiflion  appeared)  and  not  my  Lord  Cvmhury  ; 
which  vas  a  plain  Overt  Ad  of  Treafon,  by  the 
Meaning  and  Words  of  the  Ad  of  Affembly. 

That  it  appeared  undeni:;ble,  that  the  Prifon- 
er and  his  Son  were  always  Jjy  the  Papers,  and 
that  it  was  done  with  a  great  Number  of  People 
to  affront  the  Government. 

That  the  drawing  in  Soldiers  to  fign  Petitions, 
is  Mutiny  and  Sedition  by  the  Law  ;  and  drawino- 
of  them  in  on  falfe  Pretences,  in  Hopes  of  Free'^ 
dom  in  the  City,  and  fubfcribing  their  Names  on 
blank  Lifts,  is  lifting  of  Soldiers,  and  may  be  ap- 
plied to  invite  in  any  Foreign  Power.  And  there- 
upon ftrenuoully  infifted  on  the  Validity  of  the 
Evidence,  That  the  Fads  laid  in  the  Indidment 
were  undeniably  proved,  and  that  thofe  Fads  did 
amount  to  High-Treafon,  within  the  Wor.is  and 
Meaning  of  this  Ad  of  Aflembly,  and  that  there- 
fore the  Jury  could  not  do  otherwife  than  bring 
in  the  Prifoner  Guilty. 

The  Conftable  being  fworn  to  keep  the  Jury, 
the  Court  adjourned  till  Nine  a  Clock  at  Ni^rhc. 
And  the  Jury  then  not  being  agreed,  the  Court 
did  adjourn  till  Monday  nine  a-Clock,  the  pth  of 
March. 

On  Monday  the  9th,  the  Prifoner  was  brought 
to  the  Bar,  and  the  Jury  fent  for.  They  were 
asked  if  they  were  agreed  in  their  Verdid?  They 
anfwered,  They  were  not  agreed,  but  defired  fome 
Diredion  of  the  Court,  Ja:ob  Goelet  appeared  as 
Foreman  of  thejury,and  read  fome  Notesof  what 
he  faid  the  Witneffes  had  fworn.  Which  were 
denied  to  have  been  fworn  by  the  Council  for  the 
Prifoner,  who  prayed  Mr  Atwcod  to  fatisfy  the 
Jury  of  the  Truth  of  the  Evidence. 

To  this  he  anfiuered.  That  he  could  not  do  it  af- 
ter the  Charge  given  ;  but  affirmed,  it  was  no 
new  Thing  (as  fome  pretended)  after  Charge  gi- 
ven, to  fatisfy  the  Jury  in  fome  Matters  of 
Law;  and  told,  that  lie  had  received  Letters  from 
the  Jury,  and  anfwered  them,  which  Anfwers 
were  only  his  private  Opinion,  That  if  they  were 
rw  K  k  2.  viQ- 


442     1 69.  The  Trial  of  Col  Nicholas  Bayard      14  W.  IIL 

thercb"  the  Government  was  like  to  be   rcnclred  "  aflure  you  are  already  difcovered)  will  have  their 

Cheap  and  VUe.      And  as  !or  the  Addrefs  to   the  "  Exit  with  my  kW.     It   had  been  more  pardon- 

lieirc.  Governor,  it  was  only  faid,  IVe  had  received  "  able  to  have  ftabb'd  me  in  my  Sleep,  _  or  with 

Advi'ie  from  England  that  the  Lord  Cornbury  ixias  "  'Jonb's   Hand,    under    a  Pretence  of  Friendfhipj 
to  fucceed  the  Earl  of  Bellamont  as  our  Governor; 


which  by  no  Colour  can  be  conftrued  to  be  a  cafting 
off,  ordiiowning  of  the  prelent  Authority.  Andtho' 
all  had  been  proved,  as  it  is  not,  what  your  Honour 
as  above,  has  been  pleafed  to  fay,  I  hurnbly  conceive 
it  cannot  amount  to  a  Mifdemeanor,  and  much'  lefs 
to  that  heinous  Crime  of  High-'Treafun. 

Mr.  Atim'd.  The  Right  of  Petidoning  the  King 
is  not  in  Diipute,  but  the  Manner  of  doing  it 
makes  it  Criminal;  neither  does  that  Liberty  ex- 
tend to  th.e  Parliament. 

Mr.  Emot.  I  humbly  move,  that  we  may  have 
Liberty  to  ontr  other  Reafons  Ore  'Tenia.  Which 
the  Court  granted. 

Mr.  Atxvood.  Adjourn  the  Court  till  Friday  Morn- 
in-j  the  i3lh  Liftant.     Adjourned  accordingly. 

On  tliJ  I  2th  in  the  Morning,  the  Prifoner  wrote 
a  LcLter  to  Col.  De  Peyfter  ;  fome  of  the  Contents 
whereot  were  by  Mr.  ^;xuoo^  retorted  upon  the  Pri- 
foner in  open  Court,  at  the  Time  he  pafled  Sen- 
tence againfl  h.iai ;  for  which  Reafon  the  Prifoner 
has  perm.ittLU  it  to  be  publilhed,  and  it  is  as  fol- 
loweth  : 


"  than  to  (io  it  with  Ahnb  under  a  Colour  and 
"  Cloak  of  Jufiice  ;  and  of  the  Two,  I  leave  others 
"  to  confider,  if  this  latter  exceeds  not  the  tormer; 
"  fince  it's  not  to  be  fuppos'd,  that  Ahal/s  was  fo 
"  much  out  of  Malice  ;  but  the  Vineyard  being  de- 
"  nied  liim  en  his  offering  the  Worth  of  it  in 
"  Money,  occalioned  the  Innocent  to  be  arraigned 
"  and  llain  for  a  prctend.ed  Crime  oi  Blaffhemy  and 

High-Treafun. 

"  Sir,  Thef;  above  Lines  are  the  Sincerity  of 
"  my  Thoughts  this  Morning  ;  alluring  you,  that 
"  I  never  had  a  Thought  before  late  laif  Night 
"  to  write  to  your  felf  one  Word  about  this  Sub- 
"  ject ;  fo  altogether  unknown  to  all  Mankind  what- 
"  foever,  nor  don't  intend  them  any  further;  where- 
"  fore  I  defire  you'll  make  fuch  life  of  them,  for 
"  your  own  Conlideration,  as  God  may  cfircft 
"  you.     I  anij  Sir, 

Totir  humble  Servant, 

N.  Bayard.' 

March  13.  The  Court  being  met  according  to 
Adjournment,  the  Prifoner bcingbrought  up,  moved, 
Tiiat  forafmuch  as  Mr.  NicoU  was  out  of  Town,  by 
real:jn  of  the  Indifpofition  of  his  Family,  another 
Council   might  be  affipned  in  his    {lead.      Which 


To  the  Homiirahk  Willinm  Atwood,  Efq;  Abraham 
Ti  Peyller,  Efq\  ah^  Robert  Walters,  £/^;  Judges 
(if  this  Special  Court. 

The  Humble  Petition  of  Nicholas  Bayard,  Sheiveth, 


Col.  D' Peyfter;  Sir, 
"■  ¥   Take   leave   to  acquaint  you,    That  tho    it 

"    i   has   pleafed  God   to  fuffer    your    felf,    and     was  granted,    and  the  Court  adjourned  till  Monday 
"  fnrne  of  your  Relations  to  be  the  likely  chief  In-     the  i6th  Inftant,  a  Nine  at  Clock.  ^ 
"  ftruments  of   the  total  Deftruftion  both   of  my         March  i6.     Before  the  fiting  of  the  Court,    the 
"  felf  and  all  my  Family  and  Pofterity  ;    that  yet     Prifoner  fent  a  Petition  to  Mr.  Atwood,  and  the  reft: 
"  notvvithftanding  I  have  that  Peace  with  my  felf    of  the  Ccmmifiloners,  viz,. 
"  (and  I  can  but  only  tliank  God  for  his  all-fufficient 
"  Grace   in  ftrengthning  me  in  it)  that  I  am   re- 
"  conciled  to  all  Mankind  whatfoever,    and  that  I 
"  hope  one  of  my  laft  Prayers  will  be,  That  God 
•'  out  of  his  infinite  Mercy  will  graciouHy  pardon 
"  all  thcfe  who  have  had  a  Hand  to   cut  me  oft. 
"  Sir,  Believe  me,    as  you  may  give  Credit  to  the 
"  Words  'of  a  dying  Man  (iince  I  hnd  the  Job  is 
"  to  be  done,    and  that  it  is  now  palf  your  Power 
"  to  flop  the  Current)  that  I  fliall  alfo  die  with 
"  a  clear  and  good  Confcience,  and  as  iree  ol  that 
"  horrid  Crime  laid  to  my  Charge,    as  the  Chikl 
"  yet  unborn.      And  therefore   hope  God's  merci- 
*'  ful  Hand,    who  has  never   left  nor  forfaken  me, 
"  will  ccntinue   to  fupport  me  to  the    \xry   laft, 
"  and  that  I  may  look   Death  in  the  Face,    as  a 
"  good  Chridian  ought  to  do  ;  humbly  fubmitting 
"  my  All  to  his  moft  Wife,    moft;  Juft,  and  moll 
"  Merciful  Difnenfuions  :   For  I  am.  fenfible  there 
"  is  no  more  than  one  Death  for  me,   and  that  in 
"  all  Probability,    coniidering  my  Age,    it   might 
"  have   been  very  foon,    tho'  this  Tabulation  had 
"  not  befallen  me.     I  fliall  only  add,  That  I  hope 
"  in  God's  Mercy  f<jr  the  Pardon  of  all  my  mani- 
"  fold  Sins  and  TranfgrelTions,  thro' the  only  Merits 
"  of  my  Saviour  Jefus  Chrifl; ;    and  that  when  I 
"  ihall  be  no  more,    he  will  continue  his  Grace  to 
"  my  dear  Wife,    and  my  Pofterity.      And  laftly. 


HAT    your   Petitioner    being    altogether 
unacqu.amted  what  is  prafticable   and  al- 
lowable in  Lav/  to  be   offered  in  Arreft  of  Judg- 
ment;   yet   iince  your  Petitioner's  Life,    and  all 
what   is  near  and  dear  unto  him  is  concerned, 
lie  humbly  cra\es  Leave  (befides  the  Reafons  al- 
ready otrer'd  by  your  Petitioner's  Council  in  Ar- 
"  reft  or  jLidgment)  to  lay  before  your  Honours, 
"  and  to  pray  your  Honours  favourable  Coniidera- 
"  tion  thereupon. 

"  Firft,  That  the  Verdict  of  the  Grand  Inqueft 
"  was  not  fufficiently  found  by  any  Twelve  of 
"  that  Inqueft,  as  in  his  former  Petition  is  fee 
"  lorth. 

"  Secondly,  Thaf  the  Petty  Jury  (in  a  Manner.) 
"  forc'd  upon  your  Petitioner,  were  all  of  them 
"  Parties  concerned  againft  your  Petitioner  in  the 
"  very  Matter  he  was  tried  for,  on  Account  of 
"  the  unhappy  Di\'ilions  within  this  Pro\'ince ;  all 
"  of  'em  excream  ignorant  of  the  Englijh  Language, 
"  to  tirat  Degree  tha!:  fcarcely  one  of  them  is  able  to 
ll-iat  my  Blood,  whicli  is  ftruck  at  (by  your  "  fay  the  Lord's  Prayer  in  the  EngUfJi  Tongue,  and 
"  Bt'^rher's  own  Expreffions  to  m.y  felf,  and  your  "  much  lefs  to  comprehend  the  Matters  of  Law,  and 
"  Brrther-in- Law's  to  others,  botli  not  long  fince)     "  what  has  beenoftered  in  behalf  of  your  Petitioner 

at  his  Trial. 


"  may  be  the  laft  to  be  fpilt  on  Account  of  our 
"  difmal  and  unhappy  Divilions ;  tho'  I  fear  out 
"  of  my  Aflies  fuch  further  Calamities  may  arife 
"  to  this  poor  bleeding  Province,  that  Pofterity  will 
,"  have  Caufe  long  to  lament :  For  it  is  not  to  be 
"  expected,  that  all  the  Plots,  Contrivances  and  In- 
''  triegues  ufed  in  this  Matter  (many  of  which  I 


Thirdly,  That  all  what  has  been  fworn  againft 
"  your  Petitioner,  was,  Firft,  That  the  Petitioner's 
"  Name  was  feen  to  the  Addrefs  to  the  _  Lord 
"  Cornbury,  but  that  thev  knew  not  whether  it  was 
"  his  Hand-Writing.  Secondly,  Thar  the  Peti- 
"  tioner  had  been  prefent  at  theCofiee-Houfe,  and 
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"  at  his  own  Houfe,  when  the  Addrefles  to  the 
**  King,  another  to  the  Parliament,  and  another  to 
"  the  Lord  Cornhury,  were  figned  by  feveral  of  the 
"  Freeholders,  Freemen,  and  Inhabitants  ot  this 
"  City;  but  that  he  had  de fired  none  of  them  to 
"  fign  the  fame.  -^dly.  That  the  Petitioner  had 
"  brought  fome  Papers,  fuppofed  to  be  the  faid  Ad- 
"  drefles,  to  the  Houfe  of  Alderman  Hutchins. 
"  ^thly.  That  the  Addrefles  to  the  Lord  Cornhury  con- 
"  tain'd  only  a  Congratulation  at  his  fafe  Arrival, 
"  and  a  hearty  Defire,  that  with  it  all  our  Divilions 
**  might  be  healed,  and  that  the  very  Name  of 
"  Party  and  FaElicn  might  vanifh,  and  be  extin- 
"  guim  d  ;  and  that  in  the  Two  former,  or  in  one 
"  of  them,  either  to  the  King  or  Parliament,  fome 
"  Complaints  were  made  of  Grievances,  without 
"  remembring  the  Particulars:  Only  Mr.  Chivs 
"  fwore,  That  to  his  bcft  Remembrant e,  in  both,  or 
"  in  one  of  the  Addrclks  to  the  King  or  the  Parlia- 
"  ment,  mention  was  made.  That  fome  of  the  hot- 
"  teji  and  ignoranteft  of  the  People  were  put  in  Of- 
"  fices ;  That  tlie  Speaker  of  the  Allembly  was 
"  challenged  to  be  an  Alien  ;  That  the  faid  Aflem- 
*'  bly  had  given  a  Gift  to  the  Lieutenant-Governotj 
"  to  tempt  him  to  pafs  their  Ads,  and  another  to 
"  the  Judge ;  and  that  thereby  his  Majefty's  Go- 
"  vemmcnt  was  like  to  be  render'd  Vile  and  Cheap 
"  in  the  Eyes  of  the  People.  And  fwore  further, 
"  That  in  none  of  them  any  ReHedions  were  made 
"  (as  he  conceived)  to  the  Prejudice  of  the  Lieut. 
"  Governor  ;  and  that  in  none  of  them,  the  Words 
"  Unlawful  or  Oppreffton  were  mentioned. 

"  Fourthly,  That  all  the  reft  of  the  Evidences 
**  fwore  nothing  (^againft  your  Petitioner,)  but  that 
**  they  had  figned  the  Addrefles  at  Alderman 
*'  Hutcbins's  ;  that  two  or  three  of  the  Soldiers  had 
*'  a  Glafs  of  Wine  given  ihem,  but  not  for  figning, 
**  it  being  Chrijlmas-Timc  ;  and  that  fome  of  them 
*'  expefted  to  be  made  Free  of  the  City,  but  not  of 
"  the  Garifon. 

May  it  pleafe  your  Honours;  Your  Petitioner 
"  finds,  by  the  Notes  himfelf  has  taken  at  his 
"  Trial ,  that  nothing  more  has  been  fwom  againft 
"  him  :  Whereupon  the  Jury,  being  ignorant  Peo- 
"  pie,  found  him  guilty ;  becaufe  fome  Part  of  the 
*'  Indidment  was  proved,  as  to  the  figning  of  the 
•'  faid  Addrefles,  and  what  the  Contents  of  them 
**  were,  only  by  the  Oath  of  one  Witnefs, 

Tour  Petitioner  therefore  humbly  prays,  "That  your 
Honours  ■will  be  pleafed  to  take  the  Premijes 
into  your  ferious  Co)jfiderat!on,  Whether  by  the 
Laws  of  England,  or  this  Province,  it  can 
amount  to  the  Crime  of  High-'Treafon,  what  has 
been  fwom  againft  him,  as  above  expref'd  ?  And 
if  not,  that  your  Honours  will  favourably  order 
an  Arrefl  of  Judgment  for  the  Reafvns  above- 
mentioned,  &c.  what  has  been  already  offered 
to  your  Honour  by  the  Petitioner's  Council.  And 
as  in  Duty  bound,  Sec. 

N.  BAYARD. 

The  Court  being  met,  the  Prifoner  was  brought 
to  the  Bar,    and  the  Petition  kft  mentioned  read. 

Mr.  Atwood.  Mr.  Emot,  we  are  ready  to  hear 
the  Arguments  you  have  to  ofter,  for  the  laft  Three 
Reafons  you  have  affigned  in  Arreft  of  Judgment. 

Mr.  Emot.  I  am  ready  :  ift,  Andnes  Mar/halk, 
one  of  the  Petty  Jury,  is  an  Alien  ;  wc  have  Two 
Evidences  to  prove  the  fame.     And 

Mr.  Atwood.  We  cannot  admit  you  any  fuch 
Proof;  for  tho'  this  might  have  bsena  good  Excep- 
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tion  for  Caufe  before  he  or  they  had  been  fwnnJ 
but  now  it's  too  late  :  therefore  go  on  to  the  next. 

Ml.  Emot.  This  feems  verv  hard  ;  tor  we  ou^hc 
to  have  been  tried  by  the  King's  lawful  Liege  People, 
and  wc  apprehend  thefe  are  not  fuch  ;  but  we  c  i:ne 
not  to  the  Knowledge  of  this  till  after  the  Trial. 

Mr.  Atwood.  Pray,  Mr.  Emct,  delay  the  Court 
no  longer ;  but  proceed  to  the  fecond  Re?.Ljn 
afligned. 

Mv.Emot.  The  2d  Reaf.ii  is,  thn:  the  Vifue  or 
Venue  in  the  Precept  to  fummon  the  Penry  Jviry,  is 
wrcngawa'ded,  or  rather  not  award.d  at  all.  Oar 
harpy  Cjnftitution  or  Go\crnn-ient  is,  Tnac  all 
Trials  of  this  Nature  muft  be  by  the  Verdid  of 
Twehe  Men,  and  that  as  near  as  may  be  of  the 
Ncighbouihood  where  the  Fact  arifeth,  or  is  alled^ed 
to  aiife  in  the  Lidi.cment.  Yet  neverthelefs,  the 
Precept  to  fummon  the  Jur\',  w'e  find  is  directed  to 
the  Sherift",  to  return  Eighty  Men  of  his  Bailiwick  j 
whereas  he  is  Sherirf  as  well  of  the  County  of 
New-Tork,  as  of  the  City  ;  and  at  the  fame  time, 
the  Matters  of  Fact  alledged  in  the  Indiftment  are 
faid  to  be  committed  in  the  Dock  and  Enjlward  of 
this  City.  So  that  this  is  a  Mif-  Trial  -apon  which 
no  Judgment  can  be  given.  And  of  this  we  have  a 
Multitude  of  Authorities  in  our  Books  :  And  firft, 
in  Arundel's  Cafe,  Coke's  Rep.  part  6.fol.  14.  /;.  It 
was  for  the  Murder  of  one  Parker  ;  aixl  the  Cafe 
was  thus  :  The  Murder  was  alledged  to  be  done  at 
the  City  of  JVeJlminfter,  in  a  certain  Street  there, 
called  King-fheet,  in  the  ParilTi  of  St.  Margaret's : 
For  the  Trial  of  the  Ifl'ue  a  Jury  was  rcturn'd,  De 
vicinitate  Civitntis  IVeJlm.  Arundel  being  found 
guilty,  moves  in  Arreft  of  Judgment;  afligning  for 
Caufe,  that  the  Jury  ought  to  have  been  out  of  the 
Parifh  of  St.  Margaret's,  and  not  in  general  out  of 
the  Neighbourhood  of  the  City  of  Wejlminfier ; 
and  it  was  adjudged  a  Mif-Trial,  and  the  Verdict 
was  fet  afide  :  And  this  I  find  was  done  upon  a  Spe- 
cial Confult  of  the  Judges  at  Serjeants- Inn. 

So  that  we  fee  how  cautious  the  Laws  of  Eng' 
land  are,  and  the  Judges  thereof,  that  all  Trials  of 
this  Nature  fliall  follow  the  Venue,  and  that  the 
Jury  (hall  be  fummoned  from  the  Neighbourhood 
where  the  Fad  arifeth.  And  the  Rcafon  thereof  is 
grounded  upon  this  Suppofition  and  Prefiunption, 
That  the  Neighbourhood  are  the  beft  and  moft 
proper  Judges  of  Matters  of  Fad  ;  for  indeed  it's 
the  Rule  in  the  Law,  That  Vicinus  facia  vicini  pre- 
fumitur  fcire. 

But  let  me  obfer\e  to  your  Honours,  That  our 
Cafe  at  the  Bar  is  much  more  uncertain,  as  to  the 
awarding  ot  the  Venire  facias,  or  Precept  to  fum- 
mon the  Jury ;  tor  the  Fad  is  alledged  to  be  done 
at  the  Dock  and  Eaftward  of  this  City,  and  Ifl'ue 
joined  thereupon.  Yet  the  Precept  is  direded  to 
the  Sherift',  to  fummon  the  Jury  of  his  Bailiwick, 
which,  as  I  faid  before,  contains  both  the  City  and 
County  of  Nt:w-Tork,  and  without  meurioning  any 
Neighbourhood,  and  therefore  may  come  out  of  the 
County,  as  well  as  from  the  City ;  and  therefore  of 
NecelTity  muft  be  efteemcda  Mif-  '"rial. 

To  this  it  may  be  objededby  fuch  as  are  ignoraat 
of  our  Laws,  'That  mtwithflanding  the  Jury  zvas 
fummoned  from  the  Neighbourhood  of  the  City  of 
New-York,  and  not  from  the  County  ;  for  that  they 
know  the  Perfm  to  be  fuch.  But  this  not  appearing 
to  be  fo  upon  Record,  avails  nothing ;  tor  tue  P.ule 
of  the  Law  is,  l/t^hat  ':ppears  not,  is  not:  Exiflenti- 
bus  &  non  apparentibus  eadem  efl  ratio. 

Crook's  Rep.  In  London,  the  Parifh  and  Ward  is 

mentioned  ;  and  therefore  it  was  adjudged,  Thnt  it 

1. 1  1  »  was 
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Statute  of  12  Edw.  2.  for  that  this  is  a  Precept  to 
fummoii  the  Jury,  and  not  a  Writ,  and  fo  confe- 
quently  the  Sheriff  nor  obliged  to  lign  and  return 
the  fame.     A  very  wife  Diftinftion  ! 

However,    I   Hiall  endeavour  to  (hew,    that  this 


was  not  coodto  alledge  any  thing  done  generally  in 
till  be  laid  to  be  done  \n  iome  ra- 
ft I'^L'inie  may  be  awarded. 
icl/s  Jnc.  p.  399-  T)iOs  aj^ainft   Weflcome. 
'af  ■    a  Venire  uu  was  aw-rded  from  T.  and 
■    Refolvcd        


London;  biititmuit 
rifli,  trom  which 

In  Crock 
In  this  C--, 

not  de  Vkeneto  de  T.  Refolvcd  to  be  ill,  and  not 
amendable :  Yet  in  this  Precept  the  Vifne  is  not  fo 
much  as  o:'  a  Ward  of  the  City  of  Nev-Tork,  nor 
of  any  other  Neis;hbcvirhood  v.iiatfoevcr,  bat  in 
oeneral  ko.-n  his  Bailiwick.  So  that  I  humbly  pray, 
tiiat  tor  this  Reaf ;n  riv;  Jury's  Verdict  may  be  let 
ai'ide,  this  being  a  Islif-l'tial,  upon  which  no  Judg- 
ment can  be  ent\-jd  :  And  fliall  proceed  to  the  T'hird 
Renjcn  alligned. 

,    'I'lia'-  the  Precept  to  fi'mmon  the  Jury 


returned  bv  tiie  Sneiiti,   o; 
unon,  and  li'i.ned  by  him. 


a  Venire  facias,    where  the 
is  not  thereto  :    which  hath 


rs  not 
my  Endorfement  there- 
known  Laws 
(if  Ei:"hv:d,  ard  mere  particularly  the  Stat,  of  12 
Ed-.':.  2.  c.  5.  This  Statute  enjoins,  that  the  Sheritf 
fhall  put  his  Name  to  eveiy  Return  made  by  him.; 
{o  that  the  Court  may  know  of  whom  they  took 
fuch  Retiu-n,  i:  n:ed  be.  And  I  fliall  endeavour  to 
prove,  from  fundrv  adjudged  Cafes  lince  the  making 
of  this  Statute,  that  ihis  Precept  to  fummons  the 
jury  not  being  endorfed  by  the  Sheriff,  the  Tiial  is 
ill,  and  not  ameadabk. 

'lire  Cafe  or"  H'Jdfworth  againft  Sir  Stephen  Tro- 
aor,  \n  Crock's  B.ep.  Part  2^  />.  188.  Sk  Stephen 
Protior  moved  in  Arrdt  of  Judgment,  for  that  the 
Mame  of  t'le  Sheriff  was  not  endorfed  upon  the 
Writ  of  Dijlringas  with  Nifi  prius;  and  it  was  ruled, 
That  the  Trial  was  ill,  and  not  amendable  by^  any 
theStatutesof  ^tof.-j//^.-  For,  fays  the  Judges,  it's  all 
one  with  the  Cafe  of 
Name  of  the  Sherift 
bern  frequently  over-ruled,  as  being  no  Return,  nor 
helped  by  any  Statute  of  jeofails.  For  the  Statute 
of  18  Eliz..  as  I  (hall  flievv  hereafter,  trom  adjudged 
Cafes,  and  from  the  beft  Authorities  in  Law,  doth 
only  help  imperfeil:  and  infufficient  Returns,  and  that 
only  in  Cafes  Civil,  between  Party  and  Party  •  but 
here  is  no  Return  at  all. 

In  RoicLmd's  Cafe,  in  Lord  Coke  s  Rep.  Book  5 . 
ft.  41.  in  Ejectment  upon  a  Yerditt  tor  the  PlamtiH, 
the  Deilndant  moved  in  Arreft  of  Judgment ;  for 
the  P'enire  faJas  was  not  returned  or  endoried  by 
the  Sheriff,  tho'  tire  Pofiea  made  mention  that  the 
Jut)'  was  returned  per  Mandatnm  Jufticiorum  :  Yet 
in  this  Cafe  it  was  ruled,  That  that  would  not  help 
it;  for  the  Judg.-s  feid,  That  where  there  is  no  Re- 
turn, ic  cannot  be  help'd  by  the  Statute  of  i8  Eliz.. 
or  any  other  of  the  Statutes  of  Jeojaih  ;  for  that 
Statute  only  helps  imperfed  and  infuflrcient  Returns, 
and  fuch  as  want  Form,  and  not  fuch  as  are  not  re- 
turn'd  at  all.  ^  _  , 

Again,  in  Sir  Arthur  Bhickmore  s  Ca(c,  in  Coif  s 
8th  Rep.  fol.  1^6.  in  this  Cafe  it  was  adjudged,  that 
the  Stature  of  1 8  £//:e.  doth  not  help  a  Trial,  where 
no  Return  is  made  upon  the  vVrit  of  Venire  fac'^; 
as  was  formerly,  fav  they,  adjudged  in  Rovol.md's 
Cafe  befcre-ciced.  And  our  Books  are  lull  ot  Au- 
thorities of  this  Nature  ;  but  fliall  not  give  you  the 
Trouble  to  mention  any  more. 

Mr.  ScUicitor.  Mr.  Emt,  thefe  Authorities  winch 
you  ha\'e  here  cited,  it's  true,  are  grounded  upon 
the  Statute  which  you  have  mentioned  of  12  Ed.  2. 
but  this  Statute  has  only  relation  to  Writs;  and  in 
tills  Cafe  the  Sheriff  fummoned  the  Jury,  not  by 
Virtue  ol  a  Writ,  but  a  Precept  under  the  Hands  of 
the  Commiffioners ;  which  difiers  the  Cafe. 

Mr.  Emot.  Mr.  Sollicitor,  then  you  fay  that  the 
Cafs  at  the  Bar  is  not  within  the   Words  of  this 


Precept  is  within  the  Reafon  and  Equity  of  the  Sta- 
tute, and  that  the  fame  ought  to  be  returned  and 
figned  by  the  Sheriff.  In  order  thereto,  I  fliall  put 
this  Court  in  mind,  how  Statutes  have  from  Time 
to  Time  been  taken  by  Equity  in  divers  Manners  ; 
that  thofe  Things  which  are  alike  in  Reafon,  are 
alike  in  Law  ;  and  that  where  an  Aft  of  Parliament 
hath  been  made  to  remedy  fome  Mifchiefs,  that  the 
fame  hath  been  extended  to  other  Things,  in  like 
Degree,  and  that  even  in  Penal  Laws.  As  for  Ex- 
ample : 

Stat,  of  GloHcefl.c.  5.  By  this  Statute,  an  Aftioa 
of  Wafte  is  given  againlf  one  who  holds  for  Years ; 
yet  by  the  Equity  of  this  Statute,  a  Man  fhall  have 
an  Adion  againft  him  who  holds  but  for  half  an 
Year,  notwith handing  the  Aft  be  Penal. 

IVeftm.  2.  c.  3.  This  Statute  gives  an  Afticn  of 
cui  in  Vita,  alter  the  Coverture  diflblved  by  Death  : 
Yet  if  t;ie  Coverture  be  diffolved  by  Divorce,  the 
Wile  fliall  have,  by  the  Equity  of  tins  Statute,  a 
Writ  of  ciii  ante  Divert iutn. 

And  laftly,  the  Stat.  25  Ediu.  ^.  de  proditionibus. 
This  Statute  cxprefly  fays,  Thut  no  Cafe  fliall  be 
taken  by  Equity,  unlels  it  be  adjudged  in  Parlia- 
ment; and  yet  by  the  Equity  of  the  Woids  of  that 
Statute,  which  are,  //  the  Servant  kill  the  Majler, 
it  is  taken.  If  the  Maid  kill  the  Miftrefs ;  that  this 
is  Petty-Treafon. 

So  that  from  hence  I  am  humbly  of  Opinion, 
That  we  are  fairly  within  the  Equity  of  the  Stat. 
izEdzv.z.  Belides,  a  Writ  and  Precept  in  this 
Cafe  are  only  Synonymous  Terms,  and  lignify  one 
and  the  fame  Thing. 

Thefe  Reafons  were  over-ruled. 

And  the  Court  ordered  the  Sheriff  to  make  a  Re- 
turn upon  the  Precept  to  fummon  the  Jury,  conform 
to  the  above  Stat,  i  2  Edw.  2.  which  the  Court  faid 
the)'  had  Power  to  do,  and  to  help  that  Defeft. 

Mr.  Einot.  1  find  your  Honour  has  over-ruled  ail 
tlie  Reafons  that  we  have  offered  in  Arreft  of  Judg- 
ment, in  Behalf  of  the  Prifoner  Col.  Bayard,  why 
Judgment  ought  not  to  pafs  againft  him,  according 
to  the  Verdict  of  the  Jury  ;  but  have  not  as  yet  ob- 
fi-rved,  that  either  Col.  Z)' Pny?fr  or  Captain  Walters 
have  given  tlieir  Opinion  to  all,  or  any  of  the  Rea- 
fons we  have  offered.  I  humbly  therefore  pray,  that 
we  may  have  their  Opinion,  fo  that  we  may  know 
by  what  Hands  we  (all. 

Mr.  Atwood.  Mr.  Emot  ;  You  which  have  been 
affigned  Council  for  the  Prifoner,  have  hitherto,  in 
all  the  Courfe  of  the  Trial,  carried  your  felves  like 
Men  of  your  own  Profeffion,  you  muft  not  now 
therefore  begin  to  menace  the  Court.  You  fliall  have 
the  Opinion  of  the  reft  of  the  Commiffioners. 

Whereupon  Mr.  Jtzoood  turning  himfclf  to  them, 
and  whifpering  them,  they  feverally  did  declare. 
That  they  were  of  Opinion  with  Juftice  Jtwood,  in 
that  the  Reafons  offered  were  not  fufficient  to  arreft 
the  Judgment. 

Mr.  ^Atwood.  Col.  Bayard,  have  you  any  thing 
to  fay,  why  Sentence  fliould  not  pafs  againft  you  ? 

Prifoner.  I  have  nothing  more  to  ofter,  than 
what  my  Council  ha\e  offered,  and  what  is  con- 
tained ia  mylaft  Petition. 

Mr.  At-ujood.  I  am  forry  to  find  you  fo  impeni- 
tent of  your  Crime,  which  is  fo  heinous  and  abomi- 
nable  in  the  Sight  of  God  and  Man.     You  have 

lately 
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lately  madeRefledions  upon  the  Proceedings  of  this 
CoLut  againll  you,  as  if  it  had  been  a  Deiign  to  do 
the  Job ;  comparing  your  Cafe  to  that  of  Nahoth's 
Vineyard  :  But  I  hope  God  will  open  your  Eyes, 
that  you  may  be  convinced,  and  repent  ot  the  Crime. 
Then  he  pronounced  Sentence  in  thefe  Words  : 

It  is  icajidered  by  the  Court  here,  that  you  he  car- 
ried to  the  Place  from  'ix:hence  you  ca7ne  ■■,  that  from 
thence  you  he  draivn  upon  a  Hurdle  to  the  Place  of 
Execution  ;  that  there  you  be  hanged  by  the  Neck  ; 
and  being  nli^'e  you  be  cut  dozi-n  upon  the  Earth, 
and  that  your  Boivels  be  taken  out  of  your  Belly,  and 
your  Privy-Members  be  cut  cjf,  and  you  being  alive, 
they  be  burnt  before  your  face  ;  and  that  your  Head 
le  cut  iff,  and  that  your  Body  be  divided  into  Four 


Qtiarters ;  and  that  your  Head  and  Quarte,  s  he 
placed  where  our  Lord  the  King  Jhall  affign.  And  the 
Lord  have  Mercy  upon  yotir  Soul. 

Prifoner.  I  defirc  to  know  whether  I  may  have 
leave  to  anfwer  to  your  Honour's  Speech  made  be- 
fore Sentence. 

Mr.  Ativood.     No. 

Prifoner.    Then  God's  Will  be  done. 

The  Prifoner  was  remanded. 

Alderman  Hutchins  of  Ne-x-Ycrk  was  Tried,  Con- 
vinced and  Condemned  of  High-Treafon,  for  the 
fame  Fafts  with  which  Col  Bayard  was  charg'd, 
and  had  the  fame  Ufage  both  before,  in  and  after 
his  Trial. 


'i-'i-'i-'i'-^-  s-'a 
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I  Ann. 


Proclamation  iitu  made  for  all  Perfons  concerned 
to  attend. 


HEN    the  Gentkmen   that   were   of 
the  Jury  were  Sworn. 


Peter  White, 
Ab.  Burnett, 
John  Cocper, 
Ed-.vard'_P infold,  \\ 
'James  Dud, 
Boden, 


ABcUy 

ProBor, 
S.  Stone, 

T'rvUghton, 
Jo.  M'atfon, 
Dan.  Carpenter. 


The  Queen  againft  IVilliam  Fuller,  upon  an  Infor- 
mation for  Libels. 

Mr.  Mcntague.  May  it  pleafe  your  Lordihip,  and 
you  Gentlemen  of  the  Jury,  The  Information  fets 

Forth  "  TbiHt  the  Defendant  being  an  Im- 

*'  poftor,  and  a  common  Lyar,  and  a  Perfon  of  an 
"  ill  Name  and  Reputation,  falily,  malicioufly, 
*'  wickedly  and  fediiiiiuiny  contriving,  practiling, 
"  and  intending  the  late  King  William  and  his  Sub- 
"  jects,  falily  and  unlavvfully  to  delude  and  deceive, 
"  and  Difcords  between  the  faid  late  Kinfr  and 
'  the  Peers,  and  the  Noblemen  of  this  Kingdom, 
"  and  the  <^reat  Officers  and  Minifters  intrulfed  by 
"  the  faid  late  King,  in  Buiinefs  relating  to  the  Go- 
*'  vernment  ot  this  Kingdom  of  England,  and  other 
Subjects  of  the  faid  Kin:^dom,  to  move,  excite, 
and  ftir  up  ;  and  alfo  to  bring  the  Noblemen  and 
Peers,  and  the  great  Officers  and  Miniilers  afore- 
faid,  and  other  laichiul  Subjects,  into  Hatred  and 
"  C'jutempt  with  the  faid  late  King ;  and  to  get 
"  and  obtain  feveral  great  Sums  or  Money  traudu- 
"  lently  and  deceiifully  from  the  faid  late  King  : 
He,  the  faid  Willia-m  Fuller,  the  hrll  Day  of  Ja- 
nuary laft  at  London,  tec.  (to  perteft  and  bring  to 
Eftec't  his  faid  wicked  Praciifes  and  Intentions, 
and  of  and  concerning  a  Correfpondency  between 


(( 


"  divers  Officers  and  Subjefts  of  tlie  faid  late  Kino- 
"  and   the   late  King  James,  while   he  refided  at 
"  St.  Germains  m  France,  iallly  pretended  to  be  had, 
"  and  of  divers  Sums  of  Money  by  the  faid  late 
"  King  Ja7nes  diflributed  amongft  the  Subjefts  of 
"  the  late  King  IVilliam,  falily  pretended  to  be  fent 
"  here  into  England;)  did  falily,  wickedly,  malici- 
"  oufly,   and  fcandaloufly   Write   and  Print,    and 
"  caufe  to  be  Printed,  a  falfe,  fcandalous,  and  de- 
"  famatory    Libel,    Entituled,    Original  Letters  of 
"  the  late  King's  (meaning  the  late  King  Jaines  ) 
"  and  others,    to   his  greattR  Friends   in  England, 
"  u'ith  the  Depofitions  of  Thomas  Jones  and  Tho- 
"  mas  Widdrington,  Efqs;  proving  the  Corruption 
"  lately  praHifed  to  ruin  this  Nation.       In  which 
"  falfe,  feigned,  and  fcandalous  Libel,  among  other 
"  Things,    are  contained    as    follows  :     ill  Page. 
"thomtu  Jones,  Efq;  depofcth.  That  he  being  ^X.St. 
Germains,  the  Court  of  the   late   King  Jajnes  in 
Frame,  m  January,  1691,  the  faid  late  King  being 
in  his  Clofet,  fent   for  this  Deponent,  and  there 
commanded  the  faid  Deponent  to  begin  his  Journey 
for  England,  in  Company  with  Colonel  "Tho.  Dalla- 
val,  and  Mr.  George  Hayes  j  and  the  faid  late  King 
did  then,  and  there  deliver  to  this  Deponent  feveral 
Letters  and  Papers,  to  di\ers  Noblemen  and  others 
in  England,  to  whom  this  Deponent   had  feveral 
times  before  and  lince  brought  Letters  from  the  late 
King  and  his  Qiieen,  and  pretended  Secretaries  of 
State,  delivered  according  to  order.    This  Deponent 
further  faith,  by  the  Oath  he  hath  taken,  That  the 
late  King  James,  at  the  time  aforefaid,  in  his  Clo- 
fet at  St.  Germains,  did  deli\"er  to  this  Deponent  a 
Paper,  being  an  Order  for  this  Deponent  to  receive 
Six  Thouiand  Pounds  ;  vvliich  Sum  this  Deponent 
was  to  pay  to  feveral  Pcrfins  in  Places  in  Truft 
then  in  England,  to  engage  them  more  firmly  to  en- 
deavour the  invalidating  the  Evidence  of  William 
Fuller,  (who,  as  the  faid  late  King  exprelTed,  had 
been  by  him,  his  Qiieen,  and  chief  Servants,  in- 
trufted  and  employed  in  their  moft  fecret  and  weigh- 
ty Concerns,  for  a  conliderable  time  after  the  late 

King 
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Kina  and  Qiieen's  coming  to  Frame) .    (P.-].)  And 
this  Deponent  faith,  He  intormed  Mr.  F« /f  r  that 
DallavaUnA  Hayes  were  come  to  Town, and  lodged 
at  an  Apothecary's  in  Holbomy   which  Houfe  Hajes 
tormerly  lodged  at ;  but  that  DalLival  not  being 
well     ney  could  not  come  to  him  ;    therefore  this 
Deponent  faid  to  F«//er,  that  they  defired  him  to  come 
to  them  ;  but  he  urged  his  Condition  rendred  him 
unfit,  begging  of  the  Deponent,  to  intreat  them 
not  to  fatf  to  attend  the  Houfe  of  Commons  at  the 
time  appointed.    All  which  this  Deponent  imparted 
the  fame  Day  to  Col.  Dallaval  and  Mr.  Hayes,  and 
with  them  went  the  fame  Evening  to  three  Gentle- 
men that  were  then  Members  of  Parliament  ;  and 
this  Deponent  had  a  Letter  from  one  of  thofe  three 
Gentlemen,  (that  was  a  Member  of  Parliament)  di- 
refted  to  one  of  the  Secretaries  to  the  then  Secre- 
tary of  State,  which  this  Deponent  was  to  carry  to 
him  the  next  Morning  ;    which  accordingly  he  did 
by  Seven  of  the  Clock.     And  this  Deponent  faith, 
He  paid  the  faid  Under-Secretary  500  Guineas.  And 
this  Deponent  faith,  That  when  he  left  the  Secreta- 
ry, he  went  direttly  to  the  Sun-Tavern  in  Khig-jlreet 
IVeftminfler,    where    he  found  the   three  Members 
with  Dallaval  and  Hayes,  and  an  eminent  Banker  of 
the  City  of  London  :    Then  this  Deponent  defired 
the  Banker  to  give  his  Bill   to  pay  each  of  thofe 
three  Gentlemen  that  had   been  Members,  1000 
Pounds  payable  on  fight ;  which   being  done,  the 
faid  Banker  delivered"  alfo  to  one  of  them  his  Bill 
for  1500/  to  be  paid  on  Demand,  for  the  ufe  of 
a  confiderable  Perfon,  whofe  Station  would  not  per- 
mit him  to  be  prefent.      And  this  Deponent  faith, 
by  the  Oath  he  has  taken.  That  the  fcveral  Sums  of 
Money  beforementioned,  with  feveral  leflcr  Parcels, 
were  fo  difpofed  of  by  him,  according  to  the  late 
Kinf^'s  efpecialDireftions.   And  this  Deponent  faith. 
He  has  now  by  him  the  Receipts  of  each  Perfon  for 
the  refpeftive  Bills  and  Moneys  he  difpofed  of, with 
the  true  Copies  of  his  Original  Bills,  delivered  to 
him  by  the  late  King's  own  Hand.    This  Deponent 
faith,  He  delivered  to  the  late  King  a  Letter  he 
had  for  him,  from  the  three  Gentlemen  that  were 
Members,  and  alfo  feveral  others  he  brought  from 
England.      And  forafmuch  as  this  Deponent  faicli. 
As  he  hath  formerly  been  employed  to  bring  Letters, 
and  Bills,  and  Orders,  from  the  late  King  Ja7nes 
and  the  French  King  and  their  Minifters  ;  this  Depo- 
nent faith.  That  he  has  kept  a  Journal  ot  the  fame, 
and  is  ready  to  lay  it  before  either  or  both  Houfes 
of  Parliament  when  required      And  this  Deponent 
faith  alfo,  by  the  Oath  he  hath  taken.  That  he  can 
produce  his  Original  Orders,  that  he^received  from 
the  late  King's,  and  the  Fremh  King's  own  Hands, 
for  the  difrributing  more  than  One  Hundred  Four- 
fcore  Thoufand  Pounds  Sterling  for  their  Ufe,  to 
Perfons  that  were  in  Places  of  Truft.   And  this  De- 
ponent faith,  He  can  produce  the  Receipt  of  each 
Perfon  to  whom  the  Money  was  paid,  and  alfo  the 
Perfons  from  whom  this  Deponent  received  the  faid 
Sum  or  Sums  by  the  Order  aforefaid. 

Tho.  Jones. 

(2d  Book"!  '*  The  Information  further  fets  forth, 
**  That  the  Defendant,  the  Day  and  Year  aforefaid, 
"  (to  perfect  and  bring  to  efteft  his  further  moil 
*'  wicked  Practices  and  Intentions  againfl:  divers 
"  Officers,  and  other  Subjcfts  of  the  late  King 
"  IVt'diam,  upon  a  feigned  and  pretended  Corre- 
*•  fpondence  between  them  and  the  \3.tc¥^\ns,James, 
*'  Nvhilfl  he  refided  in  France,  and  of  feveral  Sums 
**  of  Money  fent  by  the  laid  King  Jamss  out  of 


France  into  England,  to  be  diflributed  amongft 
"  the  Subjects  of  the  late  King  W^^ffi/zm  j  another 
"  moft  falfe  and  fcandalous  Libel,  [  Title  Page  ] 
**  entituled.  Twenty  Six  Depojitions  of  Perfons  of 
"  Quality  and  Worth  )  falfely,  wickedly,  and  moft 
"  deceitfully,  did  write,  print,  and  caufe  to  be 
"  printed ;  in  which  faid  falie  and  fcandalous  Libel, 
"  amongft  other  Things,  are  contained,  vir..  [  5th 
"  Page.Y'  Mr.  Jones  has  alfo  made  Oath,  That  he 
faid  5  000 1,  more,  by  the  la'e  King's  Order,  to  feve- 
ral Perfons  in  Places  vj  TriiR,  that  they  might  corn- 
pleat  my  Ruin,  and  invalidate  me  for  ever.  Nor  ii 
this  all ;  for  the  fame  Mr.  Jonec  -UutU  prove,  ly  unde- 
niable Witnefs  and  Demonflration,  that  he  hat  diflri- 
buted more  than  One  Hundred  Fowforc  Th  fand 
Pounds  in  Eight  Tears  lafi  paff,  by  the  Ftench  Kings 
Order,  to  Perfons  in  publick  Truff  in  this  Kingdujn. 

W.  Fuller. 

*'  And  the  faid  Defendant  Fuller  afterwards,  the 
"  faid  Day,  &c.  falfely,  unlawfully,  and  wickedly 
"  did  publifh,  utter,  and  for  Truth  affirm,  the 
"  faid  feveral  falfe  and  fcandalous  Libels,  without 
"  any  lawful  Authority.  Whereas,  in  Truth,  the 
"  faid  Thomas  Jones  did  not  depofe  upon  his  Oath, 
"  as  is  contain'd  in  the  faid  falfe  and  kandalous  Li- 
"  bel ;  but  that  the  faid  fcandalous  Libels  were  and 
"  are  falfe  and  feigned,  and  altogether  contrary  to 
''  Truth,  to  the  great  Scandal  and  Abufe  of  tlier 
*'  late  King  ll-^illiam,  and  his  great  Officers  and 
*'  Minifters,  and  other  the  faithful  Subjefts  of  the 
*'  faid  late  King,  to  the  evil  Example  of  others, 
"  and  againfl  the  Peace  of  the  laid  late  King,  his 
"  Crown  and  Dignity. 


He  pleaded  Not  Guilty,  and  Iffue  joined  thereupon^ 

The  Cafe.  "  The  Defendant  Fuller  is  fo  noto- 
*'  rious  a  Chear,  and  his  Praftices  fo  publickly 
**  known  to  all  Men,  that  thctc  need  not  much  to 
'*  be  faid  here  to  aggravate  Irs  Offences;  for  in  ;hs 
'^  Year  1691,  he  was  Cenfur'd  by  the  H^^rfe  of 
"  Commons,  profecuted,  cciiMctea  and  punillied 
"  for  thofe  very  Crimes  he  now  {lands  to  be  tried; 
*'  and  notv/ithflanding  that  Sentence  and  Punifh- 
"  ment,  he  ftill  periilis  in  his  villainous  Practices 
*'  and  Defigns. 

"  About  two  Years  fince,  he  applied  himfelf  to 
"  the  chief  Nimifters  at  Court,  and  infinuaieu  wiiat 
"  Difcoverics  he  could  make  relating  to  the  Cheat 
"  of  the  Birth  of  the  pretended  Prince  of  fValeSy 
"  and  of  great  Sums  of  Money  received  by  feveral 
"  Perfons  of  Quality  here,  from  the  late  King 
"  Jatnes  and  tlie  French  King,  and  of  feveral  Cor- 
"  refpondencies  had  between  them,  and  the  great 
"  Officers  of  State  here  in  England ;  but  not  meet- 
"  ing  with  that  Encouragement  he  expefted,  he 
"  then  undertakes  to  write  and  publifli  the  two 
"  fcandalous  Libels  mentioned  in  the  Information, 
"  and  caufed  great  Numbers  of  them  to  be  printed 
*'  and  fold  about  the  Town  ;  and  then  petitions 
*'  the  Houfe  of  Peers  to  be  heard,  to  make  out  the 
"  Truth  of  what  he  wrote  and  publifh'd.  The 
"  Houfe  of  Peers,  by  his  Importunity,  appointed 
*'  a  Day  for  him  to  prodiice  thofe  Perfons  he  men- 
"  tion'd,  to  make  good  his  Acculkticns  and  Charge, 
"  which  he  undertook  to  do  ;  but  lailing  Irom 
"  time  to  time,  their  Lordfhips  ordered  iiiin  to  be 
**  committed,  and  profecuted  for  an  Impoflor ;  buc 
**  the  Defendant  being  an  harden'd  Rogue,  was  no 
"  way  hiunljled  at  this  Order,  but  immediately 

"  thereoa 
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*'  thereon  applits  himfelf  bj^  Letters  to  the  Speaker 
"  of  the  Hoiife  of  Commons,  allcdging  the  fame 
"  Matters,  as  he  had  drne  before  to  the  Houfe  of 
"  Lords.  The  Houfe  of  Commons  ordered  hhn 
"  to  be  brought  to  their  Bar,  where  he  only  de- 
"  fired  Ten  Days  Time  to  produce  thoft  Perfons 
"  mention'd  in  his  Libels ;  and  that  Houfe,  ( to 
"  leave  him  no  Excufe)  granted  him  a  Fortnight ; 
"  but  having  trifled  with  the  Houfe  of  Commons, 
"  as  he  had  done  before  with  the  Houfe  of  Lords, 
"  they  voted  him  an  incorrigible  Rogue,  and  or- 
"  dered  him  to  be  profecuted.  What  the  Reafons 
"  were  for  this  unparallel'd  Lnpudcnce,  whether 
"  for  the  fake  of  Gain,  or  Malice  to  thofe  Gentle- 
"  men  he  hints  at  in  his  Libels,  are  yet  Secrets. 

''Mr.Att.  Gen.  My  Lord,  the  Charge 
''■  Sir  Edifard.  has  been  very  fully  opened,  and  I  need 
Ky.th;/.  not  fay  much.  His  Crime  is  his  pub- 
lifhing  thefe  two  B(-,oks,  (mention'd  in 
the  Information.)  He  has  been  fome  Time  fetting 
up  for  an  E\'idence,  pretending  to  difcover  a  fccret 
Corrcfpcndcr.ee  between  the  late  King  'Jaitics,  and 
{everal  Perfons  here  in  England.  He  made  an  Otfer 
of  fome  fuch  Difcovery  about  Ten  Years  ago,  and 
he  then  applied  himfch  to  the  Houfe  of  Commons, 
and  they  gave  him  Time  to  produce  his  V/itnefles; 
but  after  all,  he  could  produce  none,  and  the  Houfe 
ordered  him  to  be  profecuted  as  a  Cheat  and  Ln- 
poftor ;  and  he  was  profecuted  accordingly,  con- 
vinced  ,   and  fet  in  the  Pillory.     Now  fome  time 

laft  Winter,  he  did  apply  himfelf  to  fome  of  the  late 
King's  Minifters,  and  pretended  he  would  produce 
"Thomas  Jcnes,  and  Tho.  Witherington,  to  make  con- 
fiderable  Difcoveries.  They  heard  him,  but  he 
could  never  produce  thefe  Men  before  them.  And 
afterwards  having  no  Encouragement  from  them, 
he  took  on  him  to  publifh  thefe  two  Books,  menti- 
on'd in  the  Liformation,  whereof  he  ftands  now  ac- 
cufed.  And  after  he  was  before  the  Parliament,  he 
firft  applied  himfelf  to  the  Houfe  of  Lords,  and  they 
heard  what  he  had  to  fay,  and  ga\'e  him  Time  to 
produce  his  Witnefles  ;  but  he  could  not  do  it,  and 
thereupon  the  Lords  were  pleafed  to  direft  this  Pro- 
fecution.  Then  he  applied  himfelf  to  the  Houfe  of 
Commons,  and  they  gave  him  Time  likewife  to  pro- 
duce his  Witnefles ;  but  he  could  produce  none  ; 
whereupon  they  V^cted  him  a  Cheat,  a  falfe  Ac- 
cufer,  and  an  incorrigible  Rogue.  My  Lotd,  thefe 
Books  were  publifhcd  with  a  very  malicious  Dellgn, 
and  no  doubt,  he  had  other  People,  who  do  not 
now  appear,  to  fupport  him  in  it ;  and  I  doubt  not 
but  he  would  have  fet  up  Witnefles  to  have  fworn 
whatever  he  would  have  them,  if  he  had  met  with 
any  Encouragement.  He  has  the  Lnpudence  to  put 
in  the  Frontifpiece  of  his  Books,  P:thlijhed  by  Com- 
mand ;  but  being  asked  in  the  Houfe  of  Peers,  by 
whofe  Command  ?  He  faid,  it  was  by  his  own  Com- 
mand. And  he  has,  publifh'd  in  the  Books,  that 
he  would  produce  Witnefles  to  prove  the  diftribu- 
ring  of  an  Hundred  and  eighty  thoufand  Pounds  to 
Perfons  in  Places  of  Truft,  and  to  produce  Receipts 
for  the  fame,  and  he  had  an  Opportunity  now  of 
doing  it.  We  will  prove  the  Charge  upon  him. 
■^  Sir  John  *  Mr.  Soil.  Gen.  My  Lord,  the  Matter  of 
Huvoks.  |.j^j.  Information  has  been  fully  opened  j 
but  we  are  to  confider  the  ill  Confcquences  of  it. 
This  is  a  new  Praftice  for  a  Man  to  publifh 
Things  of  this  Nature,  and  not  be  able  to  prove 
any  thing  :  But  he  pretends  to  fet  up  a  fecond  Wit- 
nefs  to  make  out  what  he  has  faid ;  that  is,  Jones.,  as  if 
'Jones  were  tore  lieve  him.  Now  if  that  were  true,  it 
would  b«  a  great  Thing  to  corroborate  what  he  did 
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fay ;  but  he  has  never  produced  this  Jones.,  but 
only  has  printed  fomething  that  he  calls  Jones's. 
If  it  were  only  what  depended  on  his  pri\'ate  Know- 
ledge, the  Cafe  were  otherwifc  ;  but  when  he  pre- 
tends to  bring  Jones  to  pro\'c  it,  and  does  not 
produce  him,  he  makes  himfelf  guilty  of  the  Scan- 
dal ;  and  it  is  very  neceflary  that  this  Man  fhould  be 
brought  to  Punifinncnt.  I  will  not  trouble  your 
Lordfliip  further,  but  call  our  Witnefles. 

Mr.  Serj.  Darnel.  The  Matter  has  been  opened  fo 
fully,  that  there  is  no  need  for  me  to  fay  any  thing  j 
we  will  now  call  our  Witnefles. 

Mr.  Att.  Gen.  My  Lord,  we  will  pro\e  that  Ful- 
ler carried  this  Book  to  the  Prefs,  and  not  Mr. 
Jones,  therefore  we  may  well  prefnme  it  was  his 
own. 

Mr.  Coniers.  He  could  never  produce  Jones,  but 
he  could  frame  Depolitioas  for  him. 

Then  Fuller's  Book  ruai  produced. 

Mr.  Serj.  Darnel.  Call  Mr.  Buck,  [who  appear- 
ed, and  was  fworn.  ]  Mr.  Buck,  Who  caufcd  that 
Book  to  be  publidied  ? 

Mr.  Buck.     Mr.  Fuller. 

Mr.  Serj.  Darnel.  How  do  you  know  that  ? 

Mr.  Back.  He  brought  it  to  me  in  Manufcriptj 
and  he  faid  he  took  thefe  Depofitions  out  of  the  Se- 
creraries-Office. 

Mr.  Serj.  Darnel.  But  what  did  he  defire  you  to 
do? 

Mr.  Buck.  He  defired  me  to  print  it :  And  he 
faid,  Becaufe  it  was  not  done  fooner,  it  had  done  the 
King  Ten  thoufand  Pound  Damage. 

Mr.  Comers.  Did  he  make  any  Alteration  in  them 
afterwards  ? 

Mr.  Buck.  No,  only  alter'd  the  Millakes  of  the 
Prefs  ? 

Mr.  Att.  Gen.  Was  that  Book  printed  by  his 
Order  ? 

Mr.  Buck.     Yes 

IV.  Fuller.  My  Lord,  I  will  not  give  thefe  Gentle- 
men the  Trouble  to  prove  it ;  1  own  it  was  writ  by 
me. 

Mr.  Att.  Gen.  Do  you  own  tlie  other  Book 
too  ?  Mr.  Buck,  look  on  that  Book,  [then  the  other 
Book  was  Ihewn  him]  By  whofe  Order  was  that 
Printed  ? 

Mr.  Buck.     By  Mr.  Fuller's  Order. 

Mr.  Fuller.  My  Lord,  if  it  be  the  Book  I  pub- 
lifh'd, I  will  own  it.  [Then  it  was  Ihewn  him.]  Yes, 
my  Lord,  it  was  printed  by  my  Order. 

I.  C.  J.  Holt.     Read  the  Title. 

Clerk.  Original  Letters  from  the  late  King  ]^mts, 
&v.  Puhlijhed  by  Command. 

L.  C.  J.  Holt.  By  whofe  Command  was  it  pub- 
lifh'd ? 

Mr.  Att.  Gen.     By  Fullers. 

L.  C.  J.  Huh.  His  Order  is  a  Command,  it 
feems. 

Then  fome  Paragraphs  zvere  read. 

Mr.  Att.  Gen.  If  Mr.  Fuller  will  produce  this 
Jones,  to  make  good  what  he  fays,  he  will  do  a 
great  Piece  of  Service  ;  otherwife,  he  deferves  to  be 
feverely  cenfured. 

I.  C.  J.  Holt.     Read  the  other  Parr. 


Thm  the  Clerk  read  the  Title. 


W,  Fullsr, 
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William  Fuller.  Pray  read  the  whole  Title. 

L.  C.  y.  Huh.     He  is  in  Love  with  it. 

Clcrlv.  [Keacis  the  Title]  Tvjenty  fix  Depofitions 
of  Perfi'm  of  Quality  and  IVtrth,  -with  Letters  of 
the  late  Q^ietn,  Father  Corker,  and  Mrs.  Mary  Grey, 
^c.  Ptil'lijh'd  h  Command. 

Mr.  Att.  Gen.  Read  the  reft. 

Clerk.     Mr.  Fuller^  AnJ'we^-  to  the  chief  OhjeWons 

made  again/}  him,  &c .     Mr.  Jones  made  Oath, 

that  he  has  paid  5000  /.  more  to  fever al  Perfons  by 
the  late  Kings  Order,  that  he  might  co?npleat  my  Ruin, 
and  invalidate  my  Evidence  for  ever,  &c. 

Mr.  Att.  Gen.  My  Lord,  we  have  proved  his 
publifhinc;  of  thefe  Books.  We  will  now  iiear  what 
he  can  fay  for  himfelf. 

?//  Fuller.  My  Lord,  I  humbly  beg  you  will 
hear  what  1  have  to  fay  ? 

I.  C.  y.  Hvlt.  Yes,  yes,  Have  you  any  Coun- 
cil? 

TV.  Fuller.  No,  my  Lord,  I  have  none ;  I  have 
no  Money  to  procure  Council.  I  have  put  my 
Thoughts  in  Writing,  and  I  beg  leave  to  read  it. 

L.  C.  J.  Hilt.  But  you  muft  fpeak  to  the  pur- 
pose. Wliat  do  you  fay  corcerning  the  pu'oliihing 
thefe  Books  ? 

M^.  Fuller.     That  is  what  I  have  to  ofier. 

L.  C.  J.  Holt.  But  can  you  make  it  appear  that 
they  are  true  ? 

IV.  Fuller.     My  Lord,  I  hope  I  fliall. 

L.  C.  J.  Holt.     Have  you  any  Witncfles  ? 

IV.  Fuller.  I  have  none  here  at  prefent.  But  if 
"your  Lordfhip  will  pleafe  to  hear  the  Terms  upon 
which  the  WitnelVes  would  have  come  in,  1  can 
produce  them:  If  your  Lordfhip  will  grant  your 
Warrant  for  Joi7es,  I  will  forfeit  my  Life  if  he  ap- 
pear not. 

L.  C.  J.  Holt.  You  might  have  had  Subpoenas 
for  your  WitnelTes  againft  this  Day. 

PF.  Fuller.  My  Lord,  I  did  endeaveour  it ;  but 
I  had  not  Money  to  bear  their  Charges. 

L.  C.  J-  Holt.  You  made  the  fame  Excufe  before 
the  Houfe  of  Lords  and  Commons. 

TV.  Fuller.  If  it  can  be  made  appear  that  I  had 
any  Aififtance  from  the  Houfe  of  Lords,  or  the 
Houfe  of  Commons,  I  own  I  am  in  the  wrong. 

L.  C.  J.  Holt.  What  Alfiftance  would  you  have 
had  from  thum  ?    Or  what   would  you  have  from 
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me  f 


M^.  Fuller.  The  Houfe  of  Lords  fummoncd  me 
before  them  ;  and  I  defircd 

L.  C.  J.  Holt.  If  you  take  on  you  to  write  fuch 
Things  as  you  are  charged  with,  it  lies  upon  you 
to  prove  it  at  your  Peril. 

Mr.  Att.  Gen.  My  Lord,  he  did  appeal  to  the 
Lords  ;  and  they  gave  him  from  Time  to  Time  to 
produce  his  Witnelles,  and  he  could  not  do  it. 

L.  C.  J.  Holt.  If  you  liave  any  Witnefles,  I  wiU 
hear  them ;  but  to  hear  you  make  a  Speech,  it  is 
to  no  purpofe. 

JV.  Fuller.  My  Lord,  I  hope  you  will  believe  it 
to  be  to  the  purpofe,  if  you  pleafe  to  hear  me. 

Mr.  Coniers.     What  fignities  your  Belief? 

W.  Fuller.     Why  am  I  not  to  be  believ'd  ? 

L.  C.  7.  Holt.  What  ?  Becaufe  you  have  ftood 
in  the  Pillory  for  an  Impoftor  heretotore. 

Mr.  S.  Darnel.  The  whole  Nation  do  not  be- 
lieve you;  for  the  Lords  and  Commons  did  not, 
■who  reprefent  the  whole  Nation. 

W.  Fuller.  The  Lords  did  not  think  fit  to  put 
it  to  the  Trial.  Thefe  Gentlemen  charge  me  to 
have  abufed  feveral  Perfons  :  I  would  be  glad  to 
know  who  thefe  Perfons  are. 


Mr.  Att.  Gen.  I  cannot  tell  who  they  are ;  youf 
Book  promifes  to  make  that  appear. 

JV.  Fuller.  If  a  Man  of  an  ill  Charafter  abufe, 
the  Nation,  I  hope  I  fliall  not  fuffer  for  that. 

L.  C.  y.  Holt.  How  came  you  to  write  thefe 
Books,  that  are  not  true  ? 

IV.  Fuller.  My  Lord,  I  believe  they  are  all  true. 

Mr.  Att.  Gen.  Produce  the  Original  Affidavits 
made  by  Jones,  which  you  caufed  to  be  printed 

Mr.  Serj.  Darnel.  Produce  the  Receipts  in  for 
the  Money,  which  you  fay  you  have  ;  and  then  you 
will  do  fomething. 

IV.  Fuller.     Do  I  fay  it  ? 

Mr.  Serj.  Darnel.     Yes,  if  that  Print  be  yours.' 

IV.  Fuller.  I  wonder  a  Man  of  your  Gravity 
fhould  alTert  fuch  an  Untruth  in  the  Court. 

L.  C.  J.  Holt.  If  you  have  any  Witnefles,  produce 
them. 

W.  Fuller.  My  Lord,  I  prefume  you  cannot  but 
remember,  that  in  Crone's  Cafe  I  behaved  my  felf 
honourably,  and  was  owned  to  have  done  the  Na- 
tion good  Service. 

L.  C.  J.  Holt.  That  was  formerly,  and  fignifies 
nothing  to  what  you  do  now. 

M"^.  Fuller.  I  ventur'd  feveral  times  into  France, 
and  back  again :  Shew  me  a  Man  that  ever  did 
fo  befides? 

Mr.  Att.  Gen.  If  you  had  made  out  the  Dif- 
covery  you  pretended  to  make,  I  fliould  have  com- 
mended you. 

IV.  Fuller.  After  I  had  made  that  Difcovery, 
the  Court  at  St.  Ger?nains  did  what  they  could  to 
mine  me.  There  have  been  a  great  many  Books 
lately  printed,  to  prove  the  Legitimacy  of  the  Prince 
of  Wales,  and  none  ot  them  taken  notice  of. 

L.  C.  y.  Holt.  You  charge  a  great  many  Perfons 
with  correfponding  with  France,  and  cannot  prove  it, 

JV.  Fuller.     I  charge  none,  my  Lord. 

L.  C.  y.  Holt.  You  charge  all  that  are  intimated 
in  the  Books.  The  fame  Mr.  Jones  will  prove  by 
undeniable  Demonftration,  that  he  diftributed  more 
than  1 80000  /.  by  the  French  King's  Order,  to  feve- 
ral Perfons  employed  und  r  the  Government.  Now 
thefe  Perfons  are  fcandalized  ;  for  you  produce  no 
Proof  of  what  you  charge  them  with  :  And  yoa  fay, 
I  had  the  Original  of  thi,';  from  Mr.  ycnes,  &c. 
Where  are  they  ? 

W.  Fuller.  If  your  Lordfhip  will  pJeafe  to  grant 
me  your  Warrant,  I  wnll  produce  them. 

L  C.  y.  Holt.  If  you  take  on  you  to  make  good 
thefe  Things,  you  cannot  in  Juftice  require  my  War- 
rant to  fetch  in  others  to  prove  what  you  fay ;  you 
muft  prove  it. 

W.  Fuller.  By  his  own  Confeffion,  he  has  been 
guilty  of  High-Treafon;  and  therefore  will  not  ap- 
pear without  a  Warrant. 

L.  C.  J.  Holt.  You  cannot  pretend  to  have  a 
Riqht  to  any  Warrant. 

W.  Fuller.     If  your  Lordfliip  pleafe  to  give  me 
Leave  to  fay  fomething  in  my  Defence — • 
L.  C.  J.  Holt.     Yes,  if  it  be  to  any  Purpofe. 
JV.  Fuller.     I   am  unacquainted  with  the  Laws, 

and  have  not 

L.  C.  J.  Hvlt.  What  is  that  to  the  Purpofe  ?  You 
are  not  to  make  Libels,  nor  traduce  Minifters  of 
State.     What  have  you  to  fay  ro  ;.hat? 

M^.  Fuller.  When  I  iiad  printed  this  Book,  I  was 
fummoned  before  the  Lords;  and  after  that  was 
committed  to  the  Flee;.  My  Friends  were  ail  cal- 
led before  the  Lords ;  and  by  my  Lord  Jcffre\s  and 
other  Lords,  there  were  fuch  Queftions  asked,  as  I 
believe  w?re  never  asked  before — 

L.  C.  J. 
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L.  C-  J -Huh.  This  is  not  to  be  endured  ;  you 
do  but  aggravate  your  Crime. 

TV.  Fuller.     This  is  not  what  I  would  ofl'er. 

L.  C.  y.  Holt.  If  you  can  offer  any  Matter  to 
prove  what  you  have  writ,  let  us  hear  it. 

W.  Fuller.  Mv.  Jones  hns  confefs'd  himfelf  guil- 
ty of  High-Trcafon,  and  therefore  cannot  appear. 

L.  C.  J.  Huh.  Where  is  he  ?  Wiiere  did  he  make 
this  Conieflion  ? 

W-  Fuller.     In  the  Country. 

L.  C.  J  Holt.     Before  whom  ? 

W.  Fuller.  I  do  not  know  that ;  I  was  not  with 
him  when  he  did  it. 

L.  C.  J.  Holt.     Where  is  the  Man  ? 

W.  Fuller.  If  your  Lord.Hiip  will  pleafe  to  give 
me  your  Warrant,  I  will  produce  him. 

L.  C.  y.  Hit.  Shall  I  make  a  Bargain  with  you  ? 
Why  have  you  not  prcduc'd  him  all  this  while, 
before  the  Hoiiie  of  Lords,  and  the  Houfc  of  Com- 
mons ? 

JV  Fuller.  Mr.  Attorney  did  fay  I  appealed  to 
the  Lords.  I  was  called  bclore  them  ;  I  made  no 
Application  to  them,  but  was  called  by  the  Order 
of  tiie  Houfe. 

Mr.  Att.  Gcii.     But  }'(iu  was  there. 

W.  Fuller.     I  was  there  ;  and  there  were  Three 


Letters   read  of  mine  in   the  Houfe,  and  I  delire 
they  may  be  read  here. 

L.  C.  y.  Hult.  What  is  that  to  the  purpofe  ? 
Can  y^u  produce  your  Witnefles  ? 

IV.  Fuller.     Mr  Jane!  is  now  in  Hampfiire. 

L.C.J.  Holt.  Have  you  not  had  Time  enoush 
to  procure  him  ? 

JV.  Fulller.  My  Lord,  I  cannot  force  him.  I  was 
with  the  Secretary  of  State,  and  told  him,  Jones 
will  not  come  in  voluntarily  ;  if  the  Lords  will 
grant  a  Warrant,  he  may  be  brought.  I  ofter'd  this 
to  the  Houfe  ot  Commons  too,  but  it  was  not  "rant- 
ed.    I  could  not  force  him. 

Mr.  Serj.  Darnel.  The  Secretary  of  State  fent 
one  or  two  for  him. 

W.  Fuller.     He  fent  no  body. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  you  hear 
what  the  Purpofe  of  this  Information  is,  and  you 
hear  how  it  is  proved  ;  and  }-ou  hear  the  Wiriiefs 
fay.  He  brought  thefe  two  fcandalous  Books  to  the 
Prefs,  and  that  ht  corrected  them  ;  and  he  owns,  he 
was  the  Publiiher  ot  them  :  And  if  you  believe  he 
did  do  fo,  you  are  to  find  him  Guilty. 

The  Jury   brought  him    in  Guilty^  ixithout  going 
from  the  Bar. 


CLXXI.  The  Trials  of  Colonel  RichardKirkby,  Captain 
John  Constable,  Captain  Cooper  Wa  d  e,  Captain 
Samuel  Vi  n  c  e  n  t,  and  Captain  Christopher  Fogg,  at  a 
Court-Martial  in  Jamaica,  for  Offences  again B  the  Arti' 
cles  of  if^ar,  Odoh.  8,  g,  10, 12.  1702.  i  Ann. 


■  T  a  Court-Martial  held  on  Board  her 
Majefly's  Ship  the  Bredah,  in  Port- 
R'jyal  Harbour  in  yamaica  in  America, 

y  the  8th,  pth,  loth,  and  12th  Days  of 
Oclober,   1702.     Prefenc, 


The  Honourable  TVilliam  jmflon,  Efq;  Rear-Ad- 
rairal  of  Her  MajeRy's  Ships  for  the  J-Vefl-India 
Squadron,  Prefident. 


Samuel  Viuccut, 
John  Hartnoli, 
Chrifiopher  Fogg, 
yohn  Sinithy 
John  Reihnan, 
George  Walton, 


William  Rvffel, 
Burroiu  Harris, 
Hercules  Mitchell, 
Philip  Boyce, 
Charles  Smith. 


Arnold  Brovjne,  Efq;  Judge-Advocate. 

Who  being  all  duly  fworn,  purfuant  to  the  Aft  of 
Parliament,  proceeded  to  the  Trial  of  John  Arthur, 
„  „  ,  3  Gunner  of  the  Defiance,  on  a  Complaint 
exliibited  by  Francis  Knighton,  Third 
Lieutenant  of  the  Defiance,  and  George  Ffier,  Gun- 
ner of  for  hiding  and  concealing  Forty 
three  Barrels  of  Powder  in  the  Wadd-Room,  and 
covering  them  with  Wadds  and  Coins,  &c.  when  a 
Survey  of  Her  Majefly's  Stores  of  Ammunition  after 
an  Engagement  was  ordered  ;  and  denying  to 
the  Surveyors,  that  there  was  any  more   Powder 
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on  Board,  than  was  in  th.e  Powder-Room  and  Gun- 
Room,  'viz..  One  Hundred  ;  winch,  upon  a  fecond 
Survey,  were  difcovered.  It  was  proved  alfo,  Thar 
he  had  Two  Keys  to  the  Powder-Room ;  and  that 
having  loft  or  miilaid  his  own,  he,  without  makino- 
any  Application  to  the  Commanding  Officer  then 
on  Board,  who  kept  the  other  Key,  prevailed  with 
Ipy/iam  Baler,  Carpenter  of  tlic  laid  Ship,  to  break 
open  the  Door. 

In  mitigation  of  his  Ofi"ence,  he  alledged.  That 
examining  into  the  Powder-Room,  he  found  Three 
Barrels  that  had  received  wet,  which  caufed  his  re- 
moval of  the  Forty  Three  Barrels  ;  but  had  little  to 
fay  for  his  concealing  them  from  the  Surveyors. 
Whereupon  the  Court  adjudged.  That  the  faid  Of- 
fence falling  under  the  33d  Article  of  War,  the  faid 
John  Arthur  fnould  be  carried  from  Ship  to  Ship  in 
a  Boat,  with  a  Halter  about  his  Neck,  the  Pro\-oft- 
Marfhal  declaring  his  Crimes ;  and  all  his  Pay,  as 
Gunner,  to  be  mulct'd  and  forfeited  to  the  Chefl  at 
Chatham;  and  be  render'd  uncapable  of  ferving 
Her  Majefty  in  any  other  Employment. 

COlonel  Richard  A*/V/i/'j,  Commander 
of  the  Defiance,  was  tried  before 
the  atbrcfaid  Court,  (except  Captain 
Samuel  Vincent,  and  Q.1'^\.'A\\\  Chrifiopher  Fogg,  who 
appeared  as  Witneifes  for  the  Queen,)  on  a  Com- 
plaint exhibited  b\'  the  Judge-Advocate  on  the  Be- 
half of  HerMajefty,  of  Cowardice,  Negleft  of  Duty, 
M  m  m  Breacli 
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Breach  of  Orders,  and  other  Crimes  committed  by 
him  at  a  Fight  at  Sea,  commenced  the  19th  of  Au- 
?«/?  173  2.  off  of  St.  Martha,  in  the  Latitude  of  Ten 
De<Trees  Nurtb,  near  the  main  Land  of  America, 
between  the  Honourable  John  Benhon),  Efq;  Vice- 
Admiral  of  the  Bkie  Squadron  of  Her  Majcfty's 
Fleet,  and  Admiral  and  Commander  in  Chief,  C7c 
on  Board  Her  Majefty's  Ship  Bredah,  Chrifiopher 
Egg  Commander,  and  Six  other  of  Her  Majefly's 
Ships,  ujiz,.  the  Defiance,  Richard  Kirkby  Commanderj 
the  Fahnonth,  Suynuel  Vincent  Commander ;  IVindjor, 
Jchn  CoiifiaHe]  Commander;  Greenwich,  Cooper 
Wade  Commander;  Ruby,  George  Wah'U  Com- 
mander ;  and  the  Pendemiis,  'Tho7na!  Hndfin  Com- 
mander :  And  Monfieur  Du  Cajfe  with  Four  French 
Ships  of  War  :  Which  continued  until  the  24th  of 
Augufl  incluhvc. 

The  Witnefles  that  were  fworn  in  behalf  of  the 

Queen  ;  vi^^. 

The  Honourable  John  Benboiv,  Efq;   Admiral. 
3  C  apt  aim. 
8   Lieutenants. 
5    Mafters. 
<;   Liferior  Officers. 
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Who  depof.d,  That  the  faid  Colonel  Richard 
Kirkby,  the  Van  in  the  Line  of  Battel,  the  19th  of 
Augiifi,  about  Three  in  the  Afternoon,  the  Signal  of 
Battel  being  cut,  the  Admiral  was  forc'd  to  fend  his 
Boat  on  Board  of  Khkby,  and  command  his  making 
more  Sail,  and  get  a-breaft  of  the  Enem\'s  Van, 
for  that  he  was  refolved  to  fight  th.m.  About  Four 
the  Fi^ht  began ;  but  the  faid  Kirkby  did  not  hre 
above  Three  Brcadiides,  then  luffed  up  out  of  the 
Line,  and  out  of  Gunfhot,  leaving  the  Admiral  cn- 
o-ao-ed  with  Two  Fiench  Sliips  till  dark,  and  the  laid 
Kirby  receiving  no  Damage  :  That  his  Behaviour 
caufed  great  fear  of  Ins  Defertion.  At  Night  the 
fiid  Ki^-kby  fell  a-ftern,  leaving  the  Admiral  to  purfue 
the  Enem}'. 

That  the  2orh,  at  Day-light,  the  Admiral  and 
Ruby  were  within  Shot  of  all  the  Enemy's  Ships  ; 
but  Colonel  KirJdjy  was  near  Three  or  Four  Miles  a- 
ftern.  The  Admiral  then  made  a  new  Line  oi  Bat- 
tel, and  took  the  Van  himfelf,  and  fent  to  each 
Ship,  with  a  Command  to  the  faid  Kirkby  to  keep 
his  Line  and  Station  ;  which  he  promifed  to  do,  but 
did  not  ;  keeping  Two  or  Three  Miles  a-ftern,  tiro' 
the  Signal  for  Battel  was  out  all  Night.  The  French 
makin^g  a  running  Fight,  the  Admiral  and  Riiby 
plied  the  Enemy  with  tiieir  Chafe-Guns  till  Niglit. 
That  the  21ft  Day,  at  Light,  the  Admiral  was  on 
the  Qiiarter  oi'  the  Second  Ship  of  the  Enemy's 
Rear,  and  the  Ruby  on  the  Board- fide, 

very  near,  who  plied  him  warmly,  and  met  the  lame 
Return  ;  by  which  he  was  fo  much  difabled,  tho' 
the  Admiral  came  in  to  his  Affiftance,  that  he  was 
forc'd  to  be  towed  oft" :  And  this  prc-\'ented  the  Ad- 
miral's Deliszn  of  cutting  oft'  the  Enemy's  fternmi;il; 
Ship.  This  Action  lafted  Two  Hours  ;  during 
which  Time  the  faid  Kirkby  lay  a  Broad-fide  or  the 
Sternmiofl;  Ship  ;  as  did  alfo  the  IVindfor,  Jnhn  Con- 
fiahle  Commander.  The  Admiral  then  commanded 
the  faid  Kirkby  to  ply  his  Broadiides  on  him.  But 
this  ha,ving  no  Efteft,  the  fecond  Time  he  com- 
manded the  fame  ;  but  he  Hred  not  one  Gun  :  Nay, 
his  own  Boatrwain  and  Seamen  repeated  the  Admi- 
ral's Command  to  him ;  but  were  feverely  us'd,  and 
threaten'd  that  he  would  run  his  Sword  thro'  the 
Boatiwain  And  had  the  faid  Kirkby  done  his  Duty, 
and  Captain  Confiabk  his,   they  mull  have  taken  or 


deftroyed  the  faid  Fiemh  Ships,  The  Admiral,  tho' 
he  recciv'd  much  damage  in  his  Sails,  Rigging, 
Yards,  &c.  yet  continu'd  the  Chafe  all  Night.  That 
the  2  2d  in  the  Morning  at  Day-light,  the  Greenzvich 
was  Three  Leagues  a-ftern  ;  and  the  Defiance,  Co- 
lonel Kirkby,  with  the  reft  of  the  Ships,  Three  or 
Four  Miles,  the  Falmouth  e?vccpted,  whofe  Station 
was  in  the  Rear  :  That  the  faid  Captain  Snfniiel 
Vincent,  leeing  the  Behaviour  of  the  faid  Kirkby, 
and  the  reft,  came  up  with  the  Admiral,  and  fent 
his  Lieutenant  on  Board,  defiring  Leave  to  affifl 
him  ;  which  was  accepted  :  The  faid  Kirkby  never 
coming  up  ;  and  by  his  Example  the  reft  did  the 
fame,  as  if  they  had  a  defign  to  facrifice  the  Admi- 
ral and  fahnouth  to  the  Enemy,  or  defert.  The 
Enemy  were  now  about  a  Mile  and  an  half  a-head, 
handing  into  tJre  Snore  with  a  fmall  Breeze  at  W. 
fetched  within  Sambey,  the  Admiral  Hring  at  the 
Sternmoft  till  Night,  and  coniinued  the  Purfuit ; 
and  a  Flemifi  Ship  that  was  in  Monfieur  Du  Gaffe's 
Company,  on  Bmird  of  which  was  all  tae  French 
and  Spanijb  new  Goveruurs  and  other  Olficers,  made 
her  Eic-ape.  That  the  23d,  in  th  :  Mcrning,  at  Day- 
light, the  Enemy  bore  North-Weff,  ci'fti'nt  about 
Four  or  Five  Miles,  ciie  Admiral  and  F.i.hmmh  pur- 
fuing ;  but  the  faid  Colonel  Ki  kby,  with  the  reft  of 
the  Ships,  being  Three  or  Fv  ur  Mik-s  a-ftern  ;  (the' 
there  was  not  a  Ship  but^  before  and  after  the  Bat- 
tel, failed  better  than  the  Admdral.  ■  About  Seven 
in  the  Evening,  it  having;  been  fome  time  calm,  a 
Gale  of  V\  ind  fprung  up,  ciie  Admiral  and  Falmouth 
were  about  Two  Miles  from  the  Enemy  ;  and  at 
Eight,  the  faid  Kirkby  arid  his  feparate  Squadron 
v.as  rair  up  witn  the  Adirnral :  And  this  Day  the 
Admiral  fent  away  the  ciilabLd  Ruby,  George  Wal- 
ton Commander,  to  Port-Royal ;  and  under  his  Con- 
voy the  Anna  Galley,  retaken  trom  the  French. 

That  the  24t:h,  in  the  Morning,  about  Two  of 
the  Clock,  tr.e  Admiral  came-  up  with  the  Stern- 
moft 01  the  Enemy  within  Call,  and  the  Falmouth 
pretty  near  ;  but  the  frid  Colonel  Kirkby,  with  the 
reft  Oi  the  Ships,  according  to  Cnftorn,  v.  jr=  Three 
or  Four  Viilcs  a-ftern.  The  Admiral  and  Fahnouth 
engaged  the  'aid  Ship  ;  and  at  Three  the  Admiral 
uas  wounded,  his  RisTht  Leg  being  broke,  but  com- 
manded the  Fight  to  b-,:  vigoroufly  maintained ;  and 
at  Day-light  the  Enem.y's  Ship  appeared  like  a 
Wreck,  her  Mizon-Maft  Ihot  by  the  Board,  her 
Main- Yard  in  Three  or  Four  Pieces,  her  Foretopfail 
Yard  the  lame,  her  Stays  and  Rigging  all  fhot  to 
pieces.  Soon  after  Day,  the  laid  Kirkby,  with  the 
reft-  of  the  Ships,  being  to  windward  of  the  faid 
difabled  Ship,  lie  the  faid  Kirkby,  with  the  reft  of 
his  ftparate  Sc|uadron,  fired  about  Twelve  Guns  at 
the  faid  Ship  ;  and  fearing  a  fmart  Return  from  her, 
he  lower'd  his  Mizen-Yard,  his  Topfails  on  the 
Caps,  fet  his  Spritfail,  Spritfail  Topfail,  and  Fore- 
topfill  Stay- fail,  and  having  waited  his  Ship,  fet  his 
Sail,  and  run  away  before  the  Wind  from  the  poor 
difibkd  Snip,  the  reft  following  his  faid  Example  ; 
tho'  they  had  but  Eight  Men  kill'd  en  Board 
them  all  ''except  the  Admiral  )  The  other  Three 
Fremh  Men  of  War  were  at  this  time  of  Aftion 
about  Four  Miles  diftant  from  their  maimed  Ship ; 
whereupon  the  Enemy  feeing  the  Cowardice  of  the 
faidCok.nel  Kirkby,  and  the  reft  of  the  Englijh  Ships, 
in  a  Squale  bore  down  upon  the  Admiral,  who  lay 
clofe  by  the  difabled  Ship  ;  and  having  got  in  their 
Spritfail  Yard,  gave  him  all  their  Fire  ;  and  running 
between  him  and  the  difabled  Ship,  remann'd  her 
and  took  her  in.  The  Admiral's  Rigging  being  very  , 
much  fliatter'd,  was  oblig'd  to  lie  and  relit  till  Ten 

a  Clockj 
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a-Clock,  and  then  continued  the  Piirfuit  ;  and  the 
teft  of  the  Fleet  following  in  the  greateft  Diforder 
imaginable,  the  Adinital  commanded  Captain  Fvgg 
to  ftand  a-breall  of  the  Enemies  Van,  and  then  to 
attack  him,  and  having  then  a  fine  (leady  Gale, 
the  like  not  happening  during  the  whcle  Engage- 
ment ;  and  further  ordered  that  he  fhould  fend  to 
all  the  Captains  to  keep  the  Line  of  Battle,  and 
behave  thcmfch'es  like  Englifnmen ;  and  this  Mef- 
fage  was  fent  by  Captain  IVade  then  on  Board  the 
Bredah.  I'hat  the  faid  Colonel  Kirhby  on  the  Re- 
ceipt of  this  MeHage,  and  feeing  the  Admiral's  Re- 
folution  to  engage,  came  on  Board  him,  v»'ho  then 
lay  wounded  in  a  Cradle  ;  and  without  common 
Refpeft  of  enquiring  after  his  Health,  he  the  faid 
Kiikby  exprelled  thefe  Words  fcUcwing,  That  be 
•wonder  d  that  the  Admiral  jho7i!d  cffer  to  engage  the 
FrencK  again,  it  being  not  necejfayy,  fafe,  nor  cmve- 
nient,  having  had  Six  Days  Trial  of  iheir  Strength  ; 
and  then  magnified  that  ot  the  French,  and  leflened 
that  of  the  Englijh.  But  the  Admiral  being  fur- 
prized  at  his  Speech,  Hiid  it  was  but  one  Man's 
Opinion,  and  that  he  would  have  the  rdl  of  the 
Captains  ;  and  accordingly  ordered  the  Signal  to 
be  made  for  all  the  Captains  to  come  oii  Board ; 
and  at  this  Time  the  Admiral  and  the  reft  of  the 
Ships  were  to  V/indward,  and  within  Shot  of  the 
Enemy,  and  had  the  faireft  Opportunity  that  in  Cx 
Days  prefented,  to  chafe,  engage,  and  deftroy  the 
Enemy. 

T/iat  the  faid  Colonel  Kirby  had  endeavoured 
to  p:  ifon  the  reft  of  the  Captains  ;  forming  a  Wri- 
ting under  his  own  Hand,  which  was  cowardly 
and  erroneous  :  The  Subftance  of  which  was,  Not 
to  en'-iage  tne  Enemy  any  more.  He  the  faid  Co- 
lonel KirLby  brought  it  to  the  Admiral,  who  re- 
pro\  ed  iiim  for  it,  faj'inc,  it  would  be  the  Ruin  of 
all :  Up'on  which  he  the  faid  Colonel  Kirkby  went 
away,  but  writ  another  in  the  following  Words. 


At  a  Cinfultaticn  held  on  board  her  Majefiy's  Ship  Bre- 
dah,the  i^thof  Auguft,  1702.0^0/Cardiagena,  on 
the  main  Continent  of  America. 

It  is  the  Opinion  of  us  whofe  Names  are  under- 
written, 

1.  Of  the  great  Want  of  Men  in  Number, 
Qiiality,  and  the  WeaknelTes  of  thofe  they  have. 

2.  The  general  want  of  Ammunition  ofmoft  forts. 

3.  Each  Ship  Mafts,  Yards,  Sails  and  Rigging, 
being  all  in  a  great  Meafuredifabled. 

4.  The  Winds  are  fo  fmall  and  variable,  that 
the  Ships  can't  be  govern'd  by  any  Strength  :  Each 
Ship, 

5.  Having  experienced  the  Enemy  in  Six  Days 
Battle,  following  the  Squadron  confifting  of  Five 
Men  of  War  and  a  Firefhip,  under  the  Command 
of  Monfieur  Da  Cajfe  ;  their  Equipage  confifting  in 
Guns  trom  60  to  80,  and  having  a  great  Number 
of  Seamen  and  Soldiers  on  Board  for  the  Service  of 
Spain. 

For  which  Reafons  above-mentioned,  we  tliink 
it  not  fit  to  engage  the  Enemy  at  this  Time,  but  to 
keep  them  Company  this  Night,  and  obferve  their 
Motion ;  and  if  a  fair  Opportunity  fliall  happen  of 
Wind  and  Weather,  once  more  to  try  our  Strength 
with  them. 

Richard  Kirkby,  Samuel  Vincent,  John 
Conftable,  Chriftopher  I'Cgg,  Cooper 
Wade,  and  Thomas  Hudfon, 

yoL.  y, 


That  during  the  Six  Da)-s  Engagement,  he  nevei^ 
encoutaged  his  Men  ;  but  by  his  own  Example  of 
dodging  behind  the  Mizon-Maft,  and  falling  down 
upon  the  Deck  on  the  Noife  of  Shot,  and  tlenyino- 
them  the  Provifions  of  the  Ship,  the  faid  Men  were 
under  great  Difcouragcment.  That  he  amended 
the  Mafter  ot  the  Ship's  Journal  of  the  Tranfaftions 
ot  the  Fight,  according  to  his  own  Inclination. 

All  which  being  proved  aforefaid  : 

The  laid  Co\on<:i  Kidmrd Kirkby  dcm.:A  the  whole, 
excepting  the  pretended  written  Confultation  : 
Which  being  fliown  to  him,  he  own'd  his  owa 
Hand  and  Name  too.  He  brought  fcveral  of  his 
Men  to  give  an  Account  of  his  "Behaviour  durino- 
the  Fight ;  but  their  Teftimonies  were  iniignificant" 
and  his  Behaviour  to  the  Court  and  Witnefl'eS 
moft  unbecoming  a  Gentleman.  And  being  parti- 
cularly ask'd  by  the  Court,  why  he  did  not  fire 
at  the  Enemies  Sternmoft  Ship,  which  lay  poina- 
blank  V,  ith  him  the  21ft  of  Auguji?  He  replied, 
Becaufe  they  did  not  fire  at  him,  for  that  they  had 
a  Refpea  for  him  :  Which  Words  upon  feveral  Oc- 
calions,  during  the  Trial,  he  repeated  Three  feve- 
ral Times. 

Where,  upon  due  Conlidcratlon  of  the  Premifes, 
of_  great  Advantages  the  Englijh  hi^A  in  Number^ 
being  Seven _tj  Four,  of  Guns  122  more  than  the 
other;  with  his  Ads  and  Behaviour  as  aforefaid,  and 
more  particularly  his  ill-timed  Paper  or  Confulta- 
tion as  afore-recited,  which  obliged  the  Admiral 
lor  the  Prcfervation  of  her  Majefty's  Fleet,  to  give 
over  the  Chafe  and  Fight,  to  the  irreparable  Dif- 
honour  of  the  Qiieen,  her  Crown  and  Dignity,  and 
came  to  Port-Royal,  Jamaica  :  For  which  Reafons 
the  Court  was  of  Opinion,  That  he  fell  under  the 
nth,  1 2th,  14th,  and  20th  Articles  of  War;  and 
adjudged  accordingly,  That  he  be  fhot  to  Death : 
But  further  decreed.  That  the  Execution  of  Col. 
Kirkby  be  deferred  till  Her  Majefty's  Pleafure  be 
known  therein  ;  but  he  continued  a  clofe  Prifoner 
till  that  Time. 

CAptain  John  Ccrflable,  Commander  of  the 
Wtndfor,  was  Tried  before  the  aforefaid  Court, 
on  a  Complaint  exhibited  by  the  Judge  Advocate  on 
the  Behalf  of  the  Qiieen,  for  Breach  of  Orders, 
Negleft  of  Duty,  and  other  ill  Praftices  commit- 
ted during  a  Fight  commenced  the  19th  oi  Av.giift^ 
1702.  as  aforefaid.  {Refer  to  Colonel  Kirkby's 
Trial?) 

The  Witnefles   fworn  on  the  behalf  of  tlie  Qiieen 
were, 

2  Captains, 
7  Lieutenants, 
5   Mafiers, 
1  Other  officers. 
The  Honourable  John  Benbow,  Efq; 

' •  Admiral. 

17  IVitneJfes. 


Who  depofed.  That  Captain  Jolm  Conjlable 
never  kept  his  firft  nor  fecond  Line  of  Battle,  but 
afted  in  all  Things  as  Colonel  Kirkby  had  done. 
That  the  Admiral  had  fired  Two  Guns  to  com.mand 
him  into  the  fecond  Line  of  Battle.  Thar  he  did 
fet  more  fail  in  order  to  come  into  the  Line,  and 
his  Station ;  but  upon  Colonel  Kirkly's  calling  to 
him  to  keep  his  Line,  he  accordingly  did.  That 
the  Admiral  fent  his  Lieuteanc  Landgridge  to  com- 
M  m  m  2  mand 
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mand  him  the  faid  Co>Mh  to  keep  us  Line  of 
B itt!  N\  ithin  half  a  Cables  Length  ot  the  Ship  be- 
fore 'iim,  which  was  twice  verbally  delivered.  And 
that  he  figned  the  Paper,  Confultation,  as  is  m 
CV  nel  Kirkb/s  Trial  aforefaid  ;  tending  to  the 
Hindrance  and  DiiTervice  of  Her  Majefty,  &c.  and 
was  drunk  during  the  Fight,  &c. 

All  which  bein'j  fully  proved  as  aforefaid ;  the 
faid  Captain  John  ConftMe,  denied  his  Breach  oi 
Orders,  or  Negleft  ol  Duty  ;  but  owned  the  fign- 
in<T  the  Paper,  or  Confultation  prepared  by  Colo- 
ndKirkby,  and  did  it  at  his  Requeft,  and  lor 
that  he  had  received  Damage  in  his  Mafts  and 
Ricrainn-  •  and  own'd  no  other  Article  to  be  true, 
but"  that  he  had  figned  to.  He  called  feveral  Witnef- 
fcs  to  his  Behaviour  during  the  Fight ;  who  all 
declared  he  kept  the  Quarter-Deck  during  the 
Engagement,  and  encouraged  his  Men  to  hght  j 
and  that  fometimes  he  gave  them  Drams  of  Rum ; 
and  that  Verbal  Meflage  delivered  by  Lieutenant 
Landgndge,  was  delivered  him  in  fome  Heat  and  Q^okriz. 
PalTion,  and  was  underftood  to  be,  to  keep  the 
Line  wirhin  halt  a  Cable's  Length,  and  to  toilow 


All  which  being  fully  proved  as  aforefaid : 
That  the  faid  Captain  Cooper  IVade  denied  the 
Arraignment  of  the  honourable  Courage  and  Con- 
dud  ot  the  Admiral,  during  the  whole  fix  Days  En- 
gagement ;  declaring  the  Bravery  and  good  Manage- 
ment of  the  Admiral  in  this  Time  of  Aftion,  and 
that  no  Man  living  could  do  more  or  better,  for  the 
Honour  of  the  Qiieen  and  Nation.  He  called  fome 
Perfons  to  juftify  his  Behaviour,  who  faid  little  in 
his  Favour.  He  begged  the  Mercy  of  the  Court, 
and  fo  concluded.  Whereupon  the  Court  was  of 
Opinion,  That  the  faid  Cooper  Wade  fell  under  the 
irth,  I  ;th,  14th  and  20th  Articles  of  War;  and 
accordingly  adjudged  the  faid  Cooper  IVade  to  be 
fhot  to  Death  :  But  it  was  farther  declared  by  the 
Court,  That  the  Execution  of  the  faid  Cooper  Wade 
be  deferred  till  Her  Majefty's  Pleafure  be  known 
therein  ;  but  be  continued  a  clofe  Prifoner  till  that 
Time. 


CAptain    Samuel    Vincent,     Com- 
mander   of   the   Falmouth,    and 


Kh'lh^,  which  he  did.  That  he  fo  underftood  it 
himfelf,  and  feveral  of  his  Men  :  He  prayed  the 
Mercy  of  the  Court,  and  fo  concluded,  <3'c. 

Whereupon  due  Conlideration  of  the  Premilcs, 
the  Court  were  of  Opinion,  that  the  faid  "^ohn 
Conftahle,  Captain,  fell  under  the  12th,  14th,  and 
20th  Articles  of  War ;  and  adjudged  the_  faid 
Captain  John  Conftable  to  be  immediately  cafhier  d, 
and  render'd  incapable  of  ferving  Her  Majefty,  and 
be  imprifoned  during  Her  Majefty's  Pleafure,  and 
fcnt  home  to  England  a  Prifoner  in  the  firft  Ship 
the  Admiral  fhall  think  fit ;  and  be  confined  a  Pri- 
foner till  then. 

CAptain  Cooper  Wade,  Comman- 
der of  the  Greenwich,  was 
Tried  before  the  aforefaid  Court ;  on  a  Complaint 
exhibited  by  the  Judge  Advocate,  on  the  Behalf  of 
the  Qiieen,  of  high  Crimes  and  Mifdemcanors,  of 
Cowardife,  Breach  of  Orders,  and  Neglect  of  Du- 
ty, and  other  ill  Practices,  committed  during  a 
Fight,  commenc'd  the  19th  of  Augnft,  1702.  as 
aforcfiid.  {Refer  to  that  Part  of  Colonel  Kirkby'/ 
Trial). 

The  W^itneffcs  fworn  on  behalf  of  the  Qiieen. 
The  Honourable  John  Benbow,  Efq;  Admiral, 
9  Lieutenants, 
3   Mafiers, 
3   Inferior  Officers. 


16  Witnejfes. 


Who  depofed.  That  during  the  Six  Days  En- 
Taaement,  he  never  kept  the  Line  of  Battle,  fired 
alfhis  Shot  in  vain,  not  reaching  half  way  to  the 
Enemy  ;  That  he  was  often  told  the  fame  by  his 
Lieutenants  and  other  Officers ;  but  notwithftanding, 
he  commanded  them  to  fire,  faying  they  muft  do  fo, 
or  the  Admiral  would  not  believe  they  fought  if 
they  did  not  continue  the  Fire,  That  during  the 
whole  Fight  the  Admiral  was  engaged  in,  the  faid 
Captain  Wade  received  but  one  Shot  from  the  Ene- 
my ;  That  he  was  in  Drink  the  greateft  Part  of  the 
Time  of  Aftion  ;  And  that  he  figned  the  Paper  or 
Confultation  drawn  up  by  Colonel  KiMy,  as  afore- 
faid; and  in  the  time  of  Fight  arraigned  the  ho- 
nourable Courage  and  Coiidutt  of  the  Admiral. 


Captain  Chriflopher  Fogg,  Commander  of  the  Bredah, 
were  tryed  before  the  aforefaid  Court,  on  a  Com- 
plaint exhibited  by  the  Judge-Advocate,  for  high 
Crimes  and  Mifdemeanors,  and  ill  Pradices  in  time 
of  Admiral  Benbozus  Fight  with  Monfieur  Du 
Caffe  as  aforefaid,  in  figning  a  Paper  called  a  Con-^ 
fultation  and  Opinion  held  on  Board  the  Bredah^ 
the  24th  of  Augufl,  1702.  (Which  is  Verbatim 
recited  in  Colonel  Kirkby';-  Trial,  to  -which  refer.)  It 
tending;  to  the  great  Hindrance  and  Diflervice  of  Her 
Majefty  s  Fleet  then  in  Fight  :  And  the  faid  Paper 
fo  written,  being  fhowed  to  each  of  them,  they 
feverally  owned  their  Hands  to  the  fame.  But  the 
faid  Captain  Vincent  and  Captain  Fogg,  for  reafon 
of  figning  the  fame,  alledged.  That  being  deferred 
during  each  Days  Engagement  by  Colonel  Ricbard 
Kirkby  in  the  Dejiance,  Captain  John  Conflahle  in 
the  Windfor,  Captain  Cooper  Wade  in  the  Greenwich^ 
and  Captain  Thomas  Hudfm  in  the  Pendennis,  and 
left  as  a  Prey  to  Monfieur  Du  Caffe,  they  had  great 
reafon  to  believe  they  fhould  be  Captives  to  the 
Enemy.  And  the  Honourable  John  Benbow,  Efq; 
Admiral,  &c.  coming  into  Court,  declared,  That 
during  the  Six  Days  Fight  the  faid  Captain  Fogg 
behaved  himfelf  with  great  Courage,  Bravery,  and 
Condud,  like  a  true  Englijhmen,  and  Lover  of  his 
Qiieen  and  Country  :  And  that  the  faid  Captain 
Samuel  Vincent  \  aliantly  and  couragioufly  behaved 
himfelf  during  the  faid  A6tion,  and  defired  Leave 
to  come  into  his  the  faid  Admiral's  Affiftance,  then 
engaged  with  the  Enemy,  and  deferred  by  all  the 
reft  of  the  abovefaid  Ships  ;  which  he  did,  to  the 
Relief  of  the  faid  Admiral,  who  otherwife  had  fal- 
len into  the  Hands  of  Monfieur  Du  Caffe. 

Whereupon  the  Court  being  of  Opinion,  That 
the  figning  of  the  aforefaid  Paper  brought  them 
under  the  Cenfure  of  the  20th  Article  of  War, 
accordingly  adjudged  Captain  Samuel  Vincent,  and 
Captain  Chrijiopher  Fogg,  to  be  fufpended :  But  the 
Execution  thereof  is  hereby  refpited,  till  his  Royal 
Highnefs  Prince  George  of  Denmark,  Lord  High 
Admiral  of  England,  &c.  his  further  Pleafure  be 
known  therein. 

Captain  Thotnas  Hudfun,  Commander  of  the  Pen" 
dennis,  died  on  Board  his  faid  Ship,  in  the  Harbour 
of  Fort-Royal,  at  Jamaica,  the 

At  Five-a-Clock  the  12th  V^y  oi  Oiiober,  tjoz. 
the  Prelident,  &c.  having  finiflied  all  the  Bufinefs 
before  the  Court,  dilTolved  the  lame. 

THE 
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N  Wednefday  the  1 8th  of  Nivem- 
ber,  the  Grand-Jury  of  IVeftmin- 
(ItY  found  the  Bill  of  Indiftment 
againlf  the  Defendants.  On  that 
Day  an  Habeas  Corpus  was  moved 
lOr,  and  left  at  Newgate,  and  the 
Keeper  refufed  to  bring  up  the 
Prifoner  on  "Tburfday,  but  brought  him  on  Friday 
Morning  ;  and  then  he  was  Arraigned,  and  plead- 
ed not  Guilty ;  and  the  Court  then  appointed  the 
Trial  to  be  on  Wedmfday  the  25  th,  that  being  the 
laft  Day  that  he  could  be  tried,  to  have  Sentence 
given  againft  Convicted  Perfons  in  that  Term. 

Mr.  Sixendfen  moved  for  a  longer  Time,  alledging, 
That  a  German,  a  material  Witnefs  for  him,  was 
gone  into  Yorkjh/re,  The  Court  then  told  him,  that 
if  any  Perfon  would  Swear  that  any  of  his  Wit- 
nefles  could  not  be  at  the  Trial  on  IVednefday,  the 
Court  would  put  off"  the  Trial  ;  but  no  Oath  there- 
of being  made,  the  Trial  came  on  upon  the  Day 
appointed. 

The  Court  heiug  fat,  at  whiJj  -were  prefent  the 
Right  Honourable  the  Lord  Chief  Jufl'ce  Holt, 
Sir  John  Powell,  Sir  Littleton  Powis,  and  Sir 
Henry  Gould : 

Haagen  S-wendfen  being  brought  to  the  Bar,  Pro- 
clamation was  made  for  Silence  ;  and  he  being  a  Fo- 
reigner, claimed  as  his  Right,  the  Benefit  of  a  Par- 
ty Jury  ;  which  was  allowed  him,  and  leave  to 
Challenge  whom  he  would.  He  Challenged  forae  ; 
and  the  Gentlemen  fworn  were,  'viz,. 


George  Ford,  Efq; 
Enoch  Roofe,  Gent. 
'Timotljyl'hurnbitry  Efq; 
AbrabamFah  lcon,Gtm 
John  Pack,  Efq; 
James  Boynetb,  Gent. 


Frances  Chapman, 
Erafmus  Johnfon, 
Robert  Bampton, 
Matthew  Boddin, 
'Thomas  Pitts, 
Henry  Henderfon, 


l>Gent. 


CJer.  of  Arr.  Haagen  Swendfen  hold  up  thy  Hand. 
Which  he  did. 

C/.  oj  Arr.  Gentlemen  of  the  Jury  look  upon  the 
Prifoner  at  the  Bar.  He  fiands  Indilied  by  the  Name 
of  Haagen  Swendfen,  late  of  the  Parijh  of  St.  Giles 
in  the  Fields,  in  the  Comity  of  Middlefex,  Teaman ; 
for  that  on  the  Sixth  of  November  1702,  one  Plea- 
fant  Rawlins,  Gentlewoman,  and  a  Virgin,  and  Un- 
inarried.  Grand-daughter  and  Heir  0/ William  Raw- 
lins, Sen.  then  deceafed,  and  Daughter  and  Heir  of 
Vt'illiam  Rawlins,  Jun.  bejore  then  alfo  deceafed,  wm 
above  the  Age  of  Sixteen,  and  under  the  Age  of  Eigh- 
teen, and  then  had  Sulfiance  and  Eflate  in  Movea- 
bles and  in  Lands  and  Tenenients,  viz.  in  Money, 
Goods  and  Chattels,  to  the  Value  of  2000  /.  and  in 
Lands  and  "Tenements  to  the  Value  of  20  /.  per  Annum, 
to  Her  and  the  Heirs  of  her  Body. 

And  that  the  feveral   Perfons,  Swendfen,  Bayn- 
ton,  Hartwell,  Spurr  and  The.  Holt,  the  Jfaid  6th 


Day  of  November,  with  Force  and  Arms,  the  f aid 
Pleafant  Rawlins,  as  aforefaid,  being  Unmarried, 
and  Heir,  and  having  Subflance  and  Eftate  at  the  Pa" 
ri/h  of  St.  Giles  in  the  Fields,  in  this  County,  for  the 
Lucre  of  fuch  EJlate  and  Subfiance  of  the  faid  Plea- 
fant Rawlins,  did  unlawfully,  felonioufly,  violently, 
and  againfl  the  Will  of  the  faid  Pleafant  Rawlins, 
take,  carry,  and  lead  away,  with  intent  to  carfe  and 
procure  the  faid  Pleafant  Rawlins,  againft  her  IVill, 
in  Matrimony  to  the  faid  Haagen  Swendfen  to  be 
joined,  and  to  hiin  to  he  Wedded  and  Married  ;  and. 
that  the  faid  Haagen  Swendfen  being  a  Man  of  a 
dijhenefi  Conve>faticn,  and  of  none,  or  very  little  Eftate 
or  Subflance,  then,  and  there,  by  the  Help  and  Pro- 
curement of  the  other  Defendants,  did  felonioufly  may 
ry  the  faid  Pleafant  Rawlins,  and  was  joined  to  her 
in  Matrimony  ;  and  then,  and  there,  her  did  car- 
nally know  ;  to  the  great  Difpleafure  of  God,  againfl 
the  Laws  of  the  Queen,  to  the  Difgrace  and  Difpa- 
ragement  of  the  faid  Pleafant  Rawlins,  and  to  the 
great  Grief  and  Difonfolation  of  nil  her  Friends,  to 
the  evil  Example  of  all  others,  againfl  the  Form  of 
the  Statute,  and  againfl  the  Queens  Peace,  her  Crown 
and  Dignity.  And  that  the  faid  Tho.  Holt,  after 
the  faid  Pleafant  Rawlins  had  been  fo  unlawfully, 
•violently,  and  fehnioufly  taken,  carried,  and  led 
away,  and  to  the  faid  Haagen  Swendfen  Married 
and  Wedded  as  aforefaid;  well  knowing  the  faid  Fka.- 
fant  Rawlins  to  have  been  fo  taken  and  lead  away 
againfl  her  Will,  and  to  the  faid  Haagen  Swendfen 
to  be  Wedded  and  Married,  afterwards,  viz.  the  faid 
Sixth  Day  0/ November,  in  the  faid  fir  ft  Tear  of  the 
Reign  of  this  Queen,  at  the  Parijh  aforefaid,  the  fame 
Pleafant  Rawlins,  and  alfo  the  faid  Haagen  Swend- 
fen, did  wilfully,  knowingly  and  felonioufly  receive, 
abet,  comfort,  conceal  and  affift,  the  faid  Haa- 
gen Swendfen,  with  the  faid  Pleafant  Rawlins  to 
lye,  and  her  carnally  to  know,  then  and  there  did  felo- 
nioufly incite,  abet,  help,  caufe  and  procure,  againfl 
the  For?n  of  the  /aid  Statute,  and  againfl  the  Queens 
Peace,  her  Croivn  and  Dignity. 

Cler.  of  Arr.  Upon  which  Indiftment  he  hath 
been  arriagn'd,  and  pleaded  not  Guilty,  put  hira- 
felf  upon  God  and  you  the  Jury  at  the  Bar,  bein"- 
half  Foreigners  and  half  Natives. 

Cryer.  O  yesl  It  any  one  will  give  Evidence  on 
behalf  of  our  Sovereign  Lady  the  Queen,  againft 
the  Prifoner  at  the  Bar,  let  them  come  forth,  and 
they  fhall  be  heard  ;  the  Prifoner  fiands  at  the  Bar 
for  his  Deliverance. 

Mr.  Swendf.  Pray,  my  Lord,  let  me  have  Pen 
and  Ink,  I  am  not  allowed  Council ;  (which  his 
Lordlhip  granted.)  My  Lord,  I  would  beg  the 
Favour  of  your  Lordfhip,  that  the  Evidence  may- 
be examined  apart. 

*Mr.  Soil.  Gen.  Is  it  notyour  Lordfhip's    'fSir  Smon 
Pleafure  to  call  the  other  Jury,  the  Fads    ffir court. 
are  fo  twiftcd  together,  and  have  fuch  a  Dependance 
one  upon  another,  that  there  will  be  an  Inconveni- 
ence to  us,  if  it  bs  otherwife  ? 

Mr,' 
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Mr.  Seij.  Darnel.  They  may  ftaad  at  the  Bar 
bythcmfch-es. 

Mr.  Montague.  Or  clfe  it  will  break  our  Evi- 
dence :  they  may  ftand  on  the  other  fide. 

L.  C.  J'  Holt.     He  miift  be  tried  fiiigle. 

Mr.  Sd.  Gen.  Ma}'  it  pleafe  your  Lordlhip,  and 
Gentlemen  oi:  the  jury,  I  am  of  Council  for  the 
Qiieen  :  It  was  formerly  reckon'd  a  lefs  Crime  to 
fteal  a  Fortune  of  loooo  /.  than  to  ileal  xi  d.oi  her 
Money  or  Goods  ;  but  in  the  I'hird  Year  ot  the 
Reign  of  King  Henry  VII.  to  cure  this  Defect  .in  the 
Law,  an  Act  of  Parliament  was  made,  whereby  the 
taking  away  a  vVcman,  having  Goods  or  Lands,  or 
being  an  Heir  apparent,  contrary  to  her  Will,  and 
afterwards  Marrying  her,  is  made  Felony,  and  up- 
on this  La.w  the  prefent  Indiftment  is  grounded. 

Pkafant  Ravelins  was  the  Daughter  of  '^{r.  William 
Rawlins ;  he  having  left  her  a  confiderable  Eflate, 
appointed  George  Bright  and  IVilliam  Biab)  to  be 
her  Ciuardians.  Mr.  Bright  being  dead,  the  other 
Guardian  Mr.  Busby,  for  the  better  Education  or 
Mrs.  Ravjlins,  placed  her  under  the  Care  of  his 
Sifter  Sabina  Busby.  Mrs.  Busby  and  Mrs.  Rawlras 
have  lodged  ab  jut  Three  Years  lalt  at  the  Houfe  ot 
the  Widow  NigJitingale.  Haagcn  Sxvendfen,  with 
Mrs.  Bayntcn,  lodged  at  Mrs.  Blake's  in  Hulbouru, 
and  there  they  firft  projected  and  contrived  how  they 
might  make  a  Prey  of  this  young  Gentlewoman. 
The  firft  Step  they  rock  towards  executing  this  De- 
fign,  was  to  get  Lodgings  at  Mrs.  Nightingale  s 
Houfe  for  Mrs.  Ba)ntcn;  for  which  Purpofe  flie 
was  to  pafs  for  a  Country  Gentlewoman  ot  a  plen- 
tiful Fortune.  One  Mrs.  St.  'Jihn  was  fcnt  to  Mrs. 
Nightingale  to  take  Lodgings  for  Mrs.  Bayntun, 
commending  her  to  be  a  very  good  Woman  ;  and 
that  having  the  Misfortune  of  a  Law-Suit,  and  being 
obliged  for  that  Reafon  to  attend  it  in  Tovv'n,  'twas 
her  greateft  Care  to  lodge  in  fj  reputable  a  Houfe  as 
Mrs,  Nightingcle's  was.  Under  tliis  Pretence,  Lodg- 
ings were  there  taken  for  her.  At  her  firfl:  coming;, 
ihe  was  forced  to  put  on  a  Difguile ;  fhe  feem'd 
to  live  a  \'irtuous  Lhe,  that  fhe  might  ingratiate  iier 
fell-  into  the  Favour  of  the  Family,  as  often  as  fhe 
had  an  Opportunity  of  convcrfing  with  any  of  them  : 
She  pretended  ihe  had  a  Brother  of  a  good  Eilate, 
one  of  the  beft  Men  in  the  World  ;  and  fhe  hoped 
iie  would  fliortly  come  to  Town,  that  fhe  might  fee 
liim.  In  a  litde  time  after  came  this  Snendfen 
(being  nothing  related  to  her)  and  appeared  as  her 
Brother,  and  frequently  \'ifited  her  under  Pretence 
of  that  Relation.  But  Mrs.  Bayntcn  was  too  well 
known  in  Town  to  continue  long  undifcover'd;  No- 
tice was  foGn  given  to  Mrs.  Bnsly  of  tiic  vicious  Life 
Mrs.  Bayntcn  had  Ld,  and  that  flie  was  not  fit  to  be 
in  the  fame  Houfe  with  her.  Mrs.  Bayntcn  ha\  ing 
difcovered  this,  and  finding  flie  had  no  Time  to 
bring  about  her  Defigns  by  Frauds  and  V/iks,  and 
that  no  otiier  W'ays  was  leit  but  open  Force,  the  Pri- 
foner  at  the  Bar  and  fhe  took  Meafures  accordingly ; 
and  in  order  thereto  'twas  agreed,  that  a  Writ  fhould 
be  taken  out  againft  Mrs.  Rawlins.  Mrs.  Bayntcn 
contrives  to  get  Mrs.  Rawlins  and  Mrs.  J5;.'.i/;y  into 
a  Coach,  and  at  a  Place  appointed  a  Signal  was  given, 
and  the  Writ  executed  ;  and  Mrs.  Bi/^by,  Mrs.  Raw- 
lins, and  Mrs.  Baynton,  were  all  carried  in  the 
Coach  to  the  Star  and  Garter  Tavern  in  Driiry-Lane, 
where  particular  Care  was  taken  to  feparate  Mrs. 
Bushy  and  Mrs.  Rawlins,  becaufe  unlefs  they  did 
that,  they  could  not  hope  to  accomplifh  their  De- 
figns. Mrs.  Bnsby  was  by  Force  kept  at  that  Tavern, 
without  any  Procefs  againft  her  till  the  Marriage  was 
over  j    but   Mrs,  Rawlins  was  foiciWy    carried  to 


Hartwelts  the  Bailiff's  Houfe.  Mrs.  Baynton  pre- 
tended to  be  much  concern'd  for  Mrs.  Rawlins,  and 
went  in  all  Hafte  to  call  fome  of  Jier  Friends  to  be 
Bail  for  her.  Some  Time  after  Mrs.  Rawlins  was 
got  to  Hartwelfs,  in  comes  Mrs.  Baynton,  pretend- 
ing that  by  mere  Accident  flie  had  difcover'd  her 
being  there,  hearing  her  Name  as  flie  w:-'.s  palling 
by  the  Door  ;  that  fhe  had  been  in  Search,  but  could 
find  no  Help  ;  and  that  f.rr  laft  Hopes  was  her  dear 
Brother  Swendjen,  and  flie  doubted  not  but  he 
would  Bail  h.r  :  He  by  Agreement  had  been  plac'd 
near  the  Bailift  's,  and  fo  was  foon  found,  and  brought 
thither,  and  was  very  ready  to  alTift  her.  In  order 
to  her  Difeharge,  the  Prifcner,  the  Bailiff,  and  Mrs. 
Baynton,  carry'd  Vixs.  Rawlins  to  another  Tavern, 
where  they  had  a  Parfon  ready  for  the  Purpofe,  and 
there  this  young  C^entlewoman,  chvo'  divers  Artifices, 
ot  which  you  ihall  have  a  full  Account,  was  con- 
firain'd  to  Marry.  Thefe  are  the  principal  Circura- 
ftances,  and  they  fhall  be  plainly  proved  to  you. 

Mr.  Serj.  Darnel.  My  Lord,  I  think  it  neceflary 
to  open  a  little  the  Manner  of  gettin,<4  this  young 
Lady  away,  and  the  Contrivance  of  getting  her  in- 
to the  Coach  ;  for  your  Lordfhip  knows,  that  if  any 
are  taken  away  without  their  Confent,  tho'  they  do 
aiterwards  confent  to  be  Married  to  fuch  Taker,  yet 
he  is  guilty  will iin  this  Statute.  They  were  refolvcd 
to  take  this  Woman  by  Force,  wlien  they  tound  they 
could  not  othcrwife  accomplifh  their  End.  And 
Mrs.  Baynton  knowing  Mrs.  Bushy  and  Mrs,  RawLm 
were  ufed  every  Friday  Morning  to  go  to  a  Chapei 
called  Oxendon  Chapel,  Mrs.  Baynton  faid,  /  am  go- 
iiig  to  Golden-Square,  and  if  you  are  going  to  ths 
Chapel,  I'll  fct  you  down  if  you  pleafe  :  They,  glad 
of  fuch  a  Convenience,  thought  no  Harm,  but  went 
in  the  Coach.  They  had  gone  no  further  than  Dart- 
7nDU!h-Street,  but  thcfe  Bailiffs  come.  Hartwell 
opens  the  Coach,  .and  goes  into  it-  they  cry  out  to 
the  People  tor  Help  ;  Hartwell  pluck'd  up  the  Glaf- 
fcs,  and  thofe  Bailiffs  about  the  Coach  cryed.  It  is 
an  Arreft  of  a  Cheat  that  owes  Money  to  Tradefmeni. 
By  this  Means  they  carried  her  to  the  Star  and 
Garter  in  Drnry-Lane.  When  they  had  them  there, 
tive  next  Thing  was  to  get  her  away  from  her  Friend 
Biishy,  for  unlefs  that  were  done,  they  defpair'd  of 
getting  her  to  marry  Szvendfen.  Mrs.  Baynton  pre- 
lenued  to  go  find  cut  Mrs  P..azvlins's  Friends  to  Bail 
h.er ;  but  tliat  was  to  meet  with  Swendfen  :  As  foon 
as  Mrs.  Baynton  was  gone,  the  Bailiffs  forced  Mrs. 
Rawlins  from  Mrs.  Bushy,  and  Mrs.  Busby  was  kept 
there  by  Force  till  Five  a-Clock,  till  all  was  over. 
The  Bailiffs,  as  they  carried  Mrs.  Rawlins  away, 
called  her  ]?.de  and  Slut,  and  bid  her  pay  lier 
Debts  ;  and  faid.  Put  en  your  Mask  you  Jade,  for 
we  will  have  no  Mob  to  refcae  you ;  fhe  put  on  her 
Mask,  and  the  reft  of  the  Bailiffs  followed  her,  and 
faid.  She  was  a  Cheat  and  was  arrefied.  Then  it  was 
Time  to  open  the  Scene.  Hartwell  carried  her  to 
his  Houfe,  and  A4rs.  Baynton  pretending  to  be  coming 
by  and  hearing  of  her  Nam.c,  open'd  the  Door,  and 
by  an  extraordinary  Manner  burft  into  the  Houfe, 
and  told  he  r.  Madam,  I  went  to  all  your  Friends, 
but  could  find  none  at  Jmne ;  but  I  have  been  with 
my  dear  Brother  Swendfen,  who  will  come  with  ano- 
ther to  Bail  you,  and  'tzvill  not  be  long  before  they 
come;  for  they  were  placed  at  the  Fi've  Bells  vtxy 
near  Hartwelts  Houfe  :  Upon  this  fhe  went  cue 
again,  and  brought  in  Swendfen,  and  one  Holt  who 
keeps  the  Mitre  Tavern  in  King-Street,  JVeJhninjler. 
And  truly  when  they  were  there,  and  talked  of  be- 
ing Bail,  then  they  would  all  go  in  a  Coach  to  the 
Vine  Tavern,    the  Place  where  they  defigned  the 
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Marriage;    and  they  had  got  Two  proper  Inftru- 
ments  ready   there   for  the  Bufinefs,    the  Chaplain 
and  the  Clerk  of  the  Fleet.^      When  they  had  her 
there,    my  Lord,    the  Bailiff  ask'd  if  flie  had  any 
Bail  ?   Mrs.  Baynton  faid,    that   Mr.  Si.i:endfen  and 
Mr.  Holt  would   be    her  Bail  ;    the  Bailirf  faid,    / 
-voiU  not  takf  Swendfen';  Bail,    he   is  a  Man  1  know 
„ot,    hut  Mr.  Holt    /  km\v,     I  inili  take   his.     The 
poor  Woman  begged  upon  her  Knees,    for  ChriR's 
Sake   let  me   fend  for  my  Friends ;    and  they  pre- 
tended to  fend   for  abundance  of  them,  but  none 
came.      Then  fhe  was  threatned  with  Newgate,  for 
that  often  came  cut  ;    If  you   caimct  get  Bail,   to 
Newo'ate  you  mi/fl  go,  and  there  inufl  lie.     This  was 
often  faid  by  Hartwell.      Then  Mrs.  Baymcn  cryed 
(as  (he  could  do  at  commaiid)  O  how  I  pity  ydrr^ 
Mrs.  Rawlins,    Is  there   no   way    in  the  Law  to  help 
you  ?     I  believe  if  you  were  married  that   would  put 
an  End  to  the  Aclion.      Then  fpeaking   to  the  Bai- 
litf  faid,    If  this  Gentlewoinan  were  married,   would 
it   not  put   an  End  to  it  ?    The  Bailifl"  faid,    /  can't 
tell  but  it  might,    if  fnch  a  Thing  were.      Well,  now 
her  rich    Brother  Sxendfen  is   propofed,    (he   muft 
be  married  to  him ;    the  Bailifts  tnreatning  her  fe- 
vercly,    that   to  Newgate  fhe   muft  go  if  fhe  did 
not.      Immediately  they   brought  in  the  Chaplain 
and  Clerk  of  the  Fleet,  and  read  the  Form  of  Mar- 
riage,   and  after  carried  her  to  feveral  Places,    left 
they  might  be  followed  and  prevented,    Beds  being 
provided  for  the  Purpofe  at  thofe  Plaees,    as  your 
Lordfhip  fhall  hear.      And,    my  Lord,  this  taking 
of  this   Woman  thus  away  againft  her  Will,    is  an 
Oftence   againft  the    Ad  of  3  Henry  VH.  and  my 
Lord,  we  defu'e  that  the  Statute  may  be  read. 
L.  C.  jf.  Holt.     It  fhall  be  explain'd. 
Mr.  Broderick.     My   Lord,    there   was   a   whole 
Night    compleated    before   the    Prifoner    was    fei- 
zcd. 

Then  Mr.  W.  Busby  is  called  for,  and  fworn. 
He  is  asked,  Do  you  know  Mrs.  Pkajant  Raw- 
lins ? 

Mr.  Serf.  Darnel.  Give  an  Account  of  her. 
Mr.  Bushy.  She  is  the  Daughter  of  lVilIia?n 
Rawlins  Deceafed,  who  left  his  Eftate  to  Dr.  Bright 
and  my  felf,  to  be  fold  tor  Payment  of  his  Debts 
and  Legacies,  and  left  the  Surplufage  to  his  Daugh- 
ter, which  is  about  2000  /. 

Mr.  Serf.  Darnel.     What  Lands  has  /he.> 
Mr.  Buily.     She  has  20  /.  a  Year. 
Mr.  Serf.  Dnrnel.     What  Age  is  fhe  of  ? 
Mr.  Bushy.     She  is  near  Eighteen. 
Mr.  Montague.     Was  fhe  ever  married,  or  no  ? 
Mr.  Busby.     She  was  unmarried. 
Then  Mrs.  Sabina  Busby   wai  called  and  fworn,  as 
alfo  Mrs.  Nightingale. 
Mr.  Swendfen.     My  Lord,  I  beg  the  favour  that 
only  one  Witnefs  be  heard  at  a  Time. 

Mr.  Sol.  Gen.   Mrs.  Nightingale,    Do  you   know 
Mrs.  P  leaf  ant  Rawlins,  and  Mrs.  Busby  ? 
Mrs.  Nightingale.     Yes,  I  do. 
Mr.  Sol.  Gen.    Have  they  lodged  at  your  Houfe  ? 
Mrs.  Nightingale.     Yes. 
Mr.  Sol.  Gen.  How  long? 
Mrs.  Nightingale.     Above  Three  Years, 
Mr.  Sol.  Gen.   Have  you  any  Knowledge  of  Mrs, 
Baynton  ? 

Mrs.  Nightingale.     Y'es. 

Mr.  Sol.  Gen.  How  came  you  acquainted  with  her? 

JsAys.  Nightingale.  One  Mrs.  St.  John  came  to  me 

to  know  whether  I  took  Boarders  ?    I  faid,    I  had 

taken  fome,  but  would  take  no  more,  unlefs  it  were 

the  fame  Ladies  again. 


L.  C.  J.  Holt.     Who  was  it  came  to  you? 

Nightingale.     One  Mrs.  St.  "John. 

Sol.  Gen.  Mrs.  Nightingale,  fpeak  out,  that  my 
Lord  may  hear  you. 

L.  C.  y.  Holt.     Did  Mvs.  Busby  lodge  with  you? 

Nightingale.  Yes,  my  Lord,  we  were  very  'inti- 
mate before  ;  and  lince  it  pkafed  God  to  take  away 
her  Husband,  I  was  pleafcd  with  her,  and  very  wil- 


ling to  take  her  into  my  Houfe 
Sol.  Gen 


Acquaint   his  LorJOiip  how  Mrs.  St. 
John  came  to  you. 

Nightingale.  Yes,  my  Lord,  as  near  as  I  can. 
She  came  to  me,  and  ask'd  me,  If  I  tcok  Boarders? 
I  told  her.  No,  I  would  take  none,  except  it  were 
thofe  Ladies  I  had  before :  She  told  me,  Ihe-Jiad  aa 
Acquaintance  that  was  a  Widow  Lady  that  came 
out  or  IV.ltfiire,  about  a  Suit  of  Law,  and  would 
be  in  a  very  fober  Family  near  a  Church.  But  how- 
ever, I  denied  her  Lodgings,  and  did  expeft  to  hear 
no  more  of  her.  But  about  three  Weeks  or  a  Month 
after,  Hie  came  to  me  again,  and  asked  me  whether 
I  had  altered  my  Rcfolution  ? 
L.  C.  y.  HJt.     Go  on. 

Nightingale.     My  Lord,  Mrs.  St.  yohn  faid,  that 
the  Lady    was  come    to   Town    on    tliC  Saturday 
Night  before,  very  much  indifpos'd  in  her  Journey. 
I  asked  her   whether   ihe  knew  this  J5<z)«o«  or  no? 
Mis.  St.  John  faid,  YeS;  Tne  was  very  intimate  in  tlie 
Family,   and   fhe   faid   a  great  deal  more   of  her, 
which  I  cannot  remember. '  She  faid  alfo,  that  fhe 
would  have  Boarded  her  her  felf,    and  would  have 
been  glad  of  her  Company,  if  fhe  had  had  Conve- 
niencies  for  lier.     Then  fhe  asked  me,    whether  fhe 
fhotild  come  her  felf  and  gi\-e  her  own  Character  ? 
Wc  thought  no_ harm,  fhe  being  a  Woman,  and  not 
a  Man.     She   further  faid,    that  Mrs,  Baynton  had 
feen  a  Maid   whom   I  knjw,  and  fhe  believed  fhe 
would  take  her.      I  enquired  of  another  who  lived 
in  the  Mews,  if  he  knew  Mrs.  Baynton;  he  faid.  Yes, 
and  that  fhe  came  of  a  good  Family.       At  length 
fhe  came,    and  made  a  very  mcdeft  Appearance  in 
her  Behaviour  and  Garb.      She  faid  to  me,   that  I 
was   very  curious   in  taking  in   Boarders,    and  for 
that  fhe  liked  me  the  benter.  I  confented  llie  Ihould 
come.     She  asked  me  what  I  would  have  a  Week  ? 
I  told  her  Twelve  Shillings  for  her  felf,    and  Ten 
Shillings  for  her  Maid.     She  concluded  to  come  on 
the  IVendefday  following  ;    which  fhe  did  with  hec 
Maid,  a  modeft  Girl,  and  a  Neishbour,which  ga\-e  me 
the  more  Encouragement.     She  carried  her  felf  very 
well  tin  MiJjaehnas-Do.y  at  Night,  when  we  heard  of 
her  new  Brother;  fhe  feem'd  elevated  at  the  News,  and 
fell  into  Convulfion-Firs,  which  I  believ'd  were  real 
Fits.     She  faid  fhe  had  a  dear  Brother,  a  good  Chri- 
ftian,    and  he  would  come  on  the  Morrow.     When 
he  came,    he  brought  two  Gentlewonven  with  him, 
very  modeft,   which  I  never  faw  before,   nor  fince. 
Mrs.  Baynton  made  a  Pot  of  Corfee,  and  fent  for  a 
Bottle  of  Wine,    and  fhe  told  her   Brother  before 
me,  what   good    Lodgings  fhe  had,    and  faid  fhs 
wifhed  he  would  come  and  lodge  near  them,  for  fhe 
knew  he  had  but  a  puny  Stomach,  and  believed  he 
would  like  her  Vi&uals.     He  faid  it  was  not  conve- 
nient for  him,  becaufe  his  Bufmefs  called  him  every 
Day  to  the  Change.     She  faid  af  o,  tliere  was  a  Bow- 
ling-Green near  them,   where  he  might  divert  him- 
feh.     But  all  would  not  do.     She  asked  me  what  I 
would  have  a  Meal  if  her  Brother  fhould  come  at 
any  Time  :    I    faid,   when  I  had  other  Ladies,   if 
any  of  their   Friends  came.     I  had  Twelve-Pence 
a  Meal  of  them.     Ou  Friday  he  came ;  I  went  to 
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C.urch,  and  left:  them  together  at  Cribbage,   as  I 
loiiidtlicm  at  my  Return. 

L.  C.  J.     Holt.    What  Day  of  the  Week  was 
thiv  ? 

Mrs.  Night  higale.  The  F-ZJ/zj' before  the  Sacrament. 
Mrs.  Bajntm  laid  to  Mr.  Simidfen,  before  Mrs. 
Bushj,  You  have  an  extraordinary  Hand  at  making 
Punch  ;  fo  they  agreed  to  make  a  Bowl  the  Monday 
following  ;  but  Mrs.  Rnivlms  hardly  drank  any,  fne 
not  liking  any  ftrong  Liquors.  Alter  this,  (he  told 
me,  her  Brother  was  very  ill  of  his  Journey,  being 
lately  come  out  of  the  Country,  tho'  I  don't  under- 
ftand  he  was  in'r.  The  Mmday  before  Micbaelmns- 
Day,  we  were  at  Dinner  with  two  more  than  our 
Family,  when  Mrs.  ZJinKfcwfaid,  fhe  had  an  Inte- 
rcit  in  a  Norway  Ship,  and  invited  us  all  aboard  ; 
But  he,  'viz,.  Mr.  Szietidfen,  did  not  come  to  our 
Houfe  till  F.our  Days  after;  but  on  Friday  we  con- 
cluded to  go  on  Saturday  ;  there  were  Eight  of  us 
in  Company  in  all,  Mrs.  i^r/tu//«.r,  Mrs.  Bmby,  I  and 
my  Daughter,  and  Mr.  i'^/^' another  Lodger,  bclons^- 
ing  tothe  Exchequer.  We  went,  and  had  much  Dif- 
courie  ;  afttr  ha\  ing  drank  a  Glafs  of  Wine,  the 
Cl'-ath  was  laid,  and  the  Mailer  offered  a  Bowl  of 
Punch  ;  fays  Mr.  Szvendje)/,  Ladies,  I  vjonJd  plenfe 
you  all,  and  leave  you  ail  to  your  Liberties  to  drink 
•what  you  pleafe. 

L.  C.  j  HJt    Is  this  Ferfon  Mrs.  Baymsns  Bro- 
ther ? 

Mrs.  Night.  This  is  he  that  went  for  her  Bro- 
ther. 

L.  C.  y.  Huh.     Whereabouts  is  your  Houf:  ? 
Night.     Near  'Tuttle-fieldi. 
Mr.  6b'.  Gen.       This  Mrs.  Baynton  came  to  you 
under  the  Character  of  a  Country  Lady  on  a  Law- 
Suit;  do  you  underftand  that  fhe  was  fo  ? 

Mrs.  Night.  My  Lord,  She  faidfhe  came  from 
the  Bath. 

Mr.  Sol.  Gen  You  mifipprehend  the  Qiieflion; 
D  '  you  uudeiiland  that  her  Pretence  was  true  or 
not  ? 

Night-  I  enquired  of  feveral  Petfons,  who  ac- 
quaiared  me  that  the  Bayntom  lived  in  IJ^ihfbire ; 
but  it  was  not  long  belore  we  began  to  fufpect  her, 
fjr  there  feemed  to  be  an  extraordinary  Love  be- 
tween her  anci  Szuendfen,  more  than  is  uiual  be- 
tween Brother  and  Sifter.  I  fiiid.  Madam,  I  won- 
der you  don't  marry  your  Brother.  She  faid,  flie 
thought  that  'twas  not  lawtul.  I  faid  there  was 
fuch  a  Thing  done  in  JVeflminfter,  or  a  Man's  mar- 
rying Two  Sifters- 
Mr.  Sol.  Gen\  Pray  call  to  mind  what  Time  it 
was  that  you  fivft  gave  Notice  to  her  that  flie  iliould 
not  continue  in  your  Lodgings. 

Night.  When  I  hrft  miftrufted  her,  I  gave  No- 
tice of  it  ill  my  Family.  But  we  being  all  Women, 
and  karhil  Oi  her,  thought  not  fit  to  give  her 
W  arnjng  till  her  Month  was  up.  But  before  tliat, 
flie  cam.e  to  me,  and  told  me,  and  faid  Mrs  Night- 
ingale, I  have  received  a  Letter  from  my  Sifter 
Bayntcn  in  the  Country,  which  intorms  me,  that 
the  Truftees  will  agree,  and  fo  I  dcfign  to  return 
when  my  Month  is  iip,  for  this  Town  is  very 
chargeable-  Very  well  faid  I,  for  I  expe(5t  fome 
Ladies  very  fhortly.  I  went  d.cwn  to  my  Family 
and  exprefs'd  my  Joy  to  them,  and  faid,  I  was  very 
glad  jNirs.  Bayntoii'hiid.  prevented  me,  for  if  ihe  had 
not  given  me  Vvarning,  I  would  ha\'e  given  her 
Warning,  tor  I  refoh'ed  flie  fliould  not  ftay. 

Mr.  Sol  Gen.  Mrs.  Nightingale,  it  feems  you 
hau  Nodec  oi'  Mrs.  Bayaton's  ill  Carriage  j  did  you 
take  uny  Nonce  of  ic  t;o  her  fdf  i 


Night.  No;  I  did  not,  but  I  gave  the  Maid 
Notice  as  foon  as  I  fufpeded  any  thing. 

Mr.  Sol.  Gen.  Do  }'ou  know  whether  the  Maid 
had  told  any  Thing  to  her  or  not  ? 

Night,  i'he  Maid  faid  to  her,  M?.dam,  don't 
you  lee  a  Strangenefs  in  the  Family  ?  Yes,  faid  file, 
I  can  fee  and  bear  a  great  deal  ;  but  when  I  am 
rouzed,  I'll  be  like  a  Lion. 

Mr.  Sol.  Gen.  How  long  v/as  this  before  Mrs. 
Raii'lins  was  taken  away  ? 

Night.  I  can't  prefix  the  Time,  but  it  was  be- 
fore fhe  gave  me  Warning. 

L.  C.  J.  Holt.  Was  fhe  gone  from  your  Houfe 
before  this  Thing  happen'd. 

Night.  No,  my  Lord  fhe  told  me  on  IVednef- 
day  that  her  Time  was  out  ;  but  faid,  There  is  a 
Fellow  in  Town  that  I  iear  will  cheat  me,  and  I 
am  taking  out  a  Statute  of  Bankruptcy  againft 
him,  which  I  think  will  caufe  me  to  ftay  in  Town  a 
Week  longer  ;  fhe  alio  told  me,  fhe  had  taken  a 
Place  in  the  Coach  to  go  on  T'hurfday,  but  muft 
lofe  her  Earneif,  for  this  Bulinefs  would  detain  lier 
a  Weeker  long. 

Mr,  Ray};iaid-  Did  ycu  ever  obferve  they  were 
together  in  private  ? 

Night.  No,  my  Lord,  we  never  had  any  Sufpi- 
cion  ot  Mr.  Simidfen,  but  of  the  Woman  ;  lor  fhe 
could  put  on  all  Manner  of  Difguifes. 

Airs.  Busb}'  being  called,  fie  isfuwrn. 

Mr.  Sol.  Gen.    Mrs.  Busby,    pray  do  you   know- 
Mrs.  Ravjlins  ? 
■    Mrs.  Busby.     Yes,  I  do. 

Mr.  Sol.  Gen.  How  came  you  firft  acquainted 
with  her  ? 

Mrs.  Busby.  My  Brother  Busby  was  one  of  her 
Guardians,  and  put  her  under  the  Care  of  my  Hus- 
band, while  lie  was  living,  which  was  four  Years 
ago  this  Chriftmas.  She  came  to  us  by  the  Con- 
ftnt  of  her  Guardian. 

Mr.  Sol.  Gen.     At  what  Place  did  you  lodge  ? 

Mrs.  husby.  We  lived  in  Stretton-Grounds,  but 
fince  my  Husband  died,  which  is  Three  Years  laft 
July,  I  leit  Houie-keeping,  and  then  we  went  and 
lodged  at  Mrs.  Nightingale's. 

!Nlr.  Sol.  Gen.  How  long  have  you  continued  at 
Mrs.  Nightingales  ? 

Mrs.  Busby.     V/e  have  continued  there  ever  fince. 

I\h-.  Sol.  Gen.     Do  you  know  Mrs.  Baynion  ? 

Mrs.   Busby.      Yes,    I   do,    flie  lodged  at  Mrs. 
■  Nightingale  S. 

Mr.  Svl.  Gen.  Was  there  any  body  who  ufed  to 
come  to  her  there  ? 

Mrs.  Busby.     None  except  a  Change-V^J oman. 

Cvun.  Do  }'ou  ktiow  any  Thing  of  Mr.  S-wend- 
fen? 

Mrs.  Busby.  Sir,  The  firft  ol  his  coming  to  Mrs, 
Nightingale's,  was  the  Day  alter  Michael/nas-Day. 
Mrs.  Bayntcn  faid,  that  flie  had  a  Brother  that  was 
to  come  to  Town,  which  he  did  the  Day  after, 
with  Two  Gentlewomen,  which  I  never  faw,  either 
belore  or  fince ;  but  Mr.  Swendfen  after  this  came 
feveral  Times  to  her  as  her  Brother,  her  Sifter's 
Husband  ;  and  file  defired  that  he  might  dine  with 
her  fometimes ;  for  which  fhe  agreed  with  Mrs. 
Nightingale  at   izd.  per  Meal. 

Mr.  Sol.  Gen.  Was  this  Mrs.  Ravelins  at  any 
Time  in  private  with  Swendfen  1 

Mrs.  Busby.  Never  that  I  know  of  in  all  my 
Life ;  we  were  always  in  Company  together  when 
he  dined  there,  and  the  Times  that  he  dined  there 
we  computed  to  be  9  or  lo  ;  he  was  there  fome- 
times when  wc  were  not  at  liome. 

Mr.  S(fl 
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Mr.  Sol.   Gen.  How  did  Mrs.  Baynton  behave  her 
felf  when  fhe  was  at  Mrs.  Nightingale's  ? 

Emby.  We  thought  very  well  of  her,  till  at  laft 
we  difcerned  too  much  Freedom  between  Mr. 
Suendfen  and  her  felt  j  we  infpected  her  Virtue, 
and  thought  fhe  would  drink  ;  and  were  informed 
fhe  would  Swear  :  She  laid  Oie  mull:  ftay  in  Town 
about  a  Month  or  Six  Weeks  about  a  Suit  of  Law. 
Her  Maid  told  her  ot  the  Strangenefs  of  the  Family ; 
fhe  faid  they  had  beit  be  Ci\'ii,  or  elfe  fhe  would 
ftay  and  plague  them.  She  told  Mrs.  Nightingale 
at  length,  the  Town  was  chargeable,  and  her  Bufmefs 
done,  and  that  fhe  would  return  into  the  Country. 

Mr.  Sol.  Gen.  What  do  you  kno\v  concerning 
Mrs  Ruiilins  being  taken  away  ? 

Mr';.  Busby.  Mrs.  Bii\ntm  knowing  it  was  our 
Cufiom  to  go  to  Osendcn  Chapel  every  Friday  Morn- 
ing, fhe  came  and  told  us  fhe  had  occafion  to  go  to 
Golden-Square ;  and  that  being  in  the  way,  fhe  in- 
vited us  to  go  with  her  in  the  Coach,  and  fhe 
would  Lt  us  down  at  or  near  the  Chapel.  When 
we  came  to  Dartmouth-ftreet,  fomebody  bid  the 
Coachman  flop  :  I  expected  fhe  fhould  fet  us  down 
as  fhe  prcmifed.  On  that  iide  where  I  fat  there 
were  old  Buildings,  and  I  was  looking  out,  I 
heard  Mrs  Baynton  cry  cut  to  the  Coachman,  Drive 
on  ;  and  all  ot  a  Hidden  I  faw  a  Man  in  the  Coach, 
which  was  Hartii'elhhz  Dailift"  Mrs  .Ra-d:lins  and  I 
were  in  a  very  great  Fright,  knowing  nothing.  I 
(aid  for  God's  fake  let's  come  out,  we  are  not  con- 
cerned. Flarfijcell  fiid  we  were  the  Perfons  that  he 
came  for.  I  begg'd  ot  him  to  let  us  come  out  : 
HartzveS  had  his  Arms  about  Mrs.  Ra-xUns's  Side, 
and  faid,  'tis  this  Lady  and  you  that  I  am  concerned 
about.     I  ask'd  him  what  it  was.     Said  he,   let  you 


and  I  have  two  or  three  Words  together,  and  all 
will  be  well  enougli.  I  laid,  you  don't  think  I  will  - 
fay  any  thing  to  you,  unlefs  1  ha\e  my  Friends  by 
me;  Mrs.Ba)nton\v\  the  Coach,  faid.  No,  Madam, 
be  fore  you  don't.  I  could  not  tell  what  he  would 
do  with  us ;  at  length  he  c.iriied  us  all  to  the  Star  and 
Garter  Tavern  in  Diury-Lane.  I  prefs'd  him  to 
let  us  go  to  fleet-flreet,  for  I  had  Friends  there. 
Hrtrfu'fi'was  very  angry,  and  would  hear  nothing  of 
it.  When  we  came  to  Drury-Lane,  Mrs.  Baynton 
would  have'had  us  put  en  our  Masks ;  I  faid  I  had 
done  nothing  amils,  and  I  would  not.  When  we 
were  in  the  Room  at  the  Tavern,  Mrs.  Baynton 
haftned  out  of  the  Room  as  fad  as  fhe  could ^,  pre- 
tending to  go  for  my  Friends.  Mrs.  Rav:lins  and  I 
were  in  a  great  Conlternation,  wondring  v.'hat  they 
would  do  with  us :  I  took  hold  of  her  Arm,  and 
told  her  I  would  live  and  die  with  her.  The  Bai- 
liffs came  in,  and  faid  fhe  was  their  Prifoner,  and 
took  her  by  Violence  from  me :  They  told  me  fhe 
mufl  go  with  them,  for  they  faid  flie  was  arrefted 
by  a  Writ  out  of  one  Court,  and  I  by  one  out  of 
another.  When  fne  was  soing,  I  put  ray  Head  out 
of  the  Window,  and  cry'd.  Murder,  Murder,  feve- 
ral  times  :  When  I  puU'd  in  my  Head  again,  Spurr 
faid.  What  have  you  got  by  yourBawling  ?  And  faid 
they  were  better  known  there  than  L  They  brought 
a  Man  to  me,  who  faid  he  had  Orders  to  keep  me, 
and  that  he  had  only  a  Cro\\n  for  his  Pains ;  but  he 
would  not  fuft'er  me  to  fend  for  any  body.  The 
Gentlewoman  of  the  Houfe  came  up,  and  faid  I 
had  done  a  Diskindncfs  to  her  Houfe  by  crying  out 
Murder :  She  faid  to  me.  Lock  and  fee  whether 
your  Name  be  fpelt  right,  for  it  may  be  a  falfe  Ar- 
reft,  ijc.  ^iiitfOTrtK  that  went  away  with  Mrs. /iflu- 
lins,  came  back  again,  and  faid,  the  young  Woman 
was  well,  and  that  he  left  her  eating  Fowl  and 
Vol.  V. 


Bacon  ;  I  faid,  I  wifh  fhe  was  well.  The  Gentle- 
woman of  the  Houfe  bid  the  Bailiff  fhew  me  the 
Writ :  He  faid  he  could  not  read  well  ,•  but  there 
was  the  Name  of  Sahina  Busby,  at  the  Suit  of  one 
Jones  :  But  when  he  heard  my  Complaints  a  confi- 
derable  while,  he  faid  he  would  go  to  my  Friends, 
and  would  go  as  cheap  as  a  Porter,  and  as  foon.  I 
knt  him  to  Mr.  Thornton  and  Mr.  Najh  :  He  pre- 
tended to  go,  but  return'd  no  more  till  Night. 

Mr.  Sol.  Gen.  You  fay  you  cry'd  out  Murder, 
how  did  Mrs.  Raxvlins  behave  her  felf  then  ? 

Mrs.  Busby.  It  was  her  great  Fright  and  Crying 
that  made  me  endeavour  her  Refcuc  ;  when  \\  e  faid 
we  wou'd  die  together,  then  it  was  when  they 
forc'd  her  irom  me  •  the  Surprize  was  fo  great  thar 
made  me  cry  out  after  that  nianner  that  I  did  : 
Upon  which  f  ime  Neighbours  came  in,  but  they 
told  them  it  was  an  Arrcfl,  and  therefore  they  would 
not  meddle  in  it. 

Mr.  Sol  Gen.  Mrs.  Bu<b\,  thev  kept  yon  till 
Niglit,  ^  you  lay ;  did  they  take  or  require  Bail  tor 
you  before  you  was  difcharged  ? 

_  Mrs.  B7{sb\.  Til  tell  you.  Sir,  if  you  pleafe:  I 
did  not  know  what  I  was  arrefted  for,  it  micrht  be 
Murder  or  Treafon,  for  ought  I  knew.  There  was 
a  little  Boy  by,  faid,  Madam,  I  know  Mr.  UnlJe, 
your  Friend  in  Ne-amarLet,  and  I'll  go  for  him  : 
He  went,  but  when  he  return'd  again,  he  faid  he 
was  not  at  heme  ;  which  I  thought  was  a  Lye. 
There  was  poor  Man,  a  Labourer,  working':  in  the 
Chimney,  he  gave  me  a  Winlc,  and  faid.  Madam, 
I'll  go  tor  him  ;  but  1  faid  to  him.  Pray  don't  lea\c 
me ;  I  began  to  be  afraid,  for  I  did  not  know  how 
rny  Life  might  be  concern'd.  Said  the  little  Boy, 
I'll  go  any  where  for  yon.  I  fent  him  for  Two 
Gentlemen,  who  came  :  The  Bailiffs  faid  they  had 
an  Aftion  of  200  /.  againft  me ;  the  Gentlemen  told 
the  Bailiffs  they  were  come  to  bail  me  :  The  Bailiffs 
were  very  impudent,  but  fhuffl'd  about  a-while,  and 
left  me,  and  took  no  turther  notice. 

I.  C.  J.  Holt.     Did  they  take  any  Bail  fpr  you  ? 

Mrs.  Buiby.  No,  they  left  me  with  thefe  Gen- 
tlemen. 

Mr.  Mountngue.  When  you  went  out  in  the 
Morning,  did  you  defign  to  go  any  where  elfe  but 
to  Chapel. 

Mrs.Busbs.     No  where  elfe. 

yir.Mountague.\^3.s  it  yourlnvication  to  Mrs  Pa\n- 
tcn,  or  her  Invitation  to  you  to  go  in  the  Coach  ? 

Mrs.  Busby.  It  was  Mrs.  Baynton  s  Invitation  to 
me  ;  I  had  not  a  very  good  Opinion  of  Mrs.  Bayn- 
ton, for  we  fufpccted  her  Virtue  Jn  the  Family,  by 
reafon  of  her  too  tamihar  Carriage  to  her  Brother; 
but  being  to  go  fhortly  away,  I  apprehended  no 
harm. 

Mr.  Muumagne.  Did  Mrs  Raiulins  go  with  ycu  > 

Mrs.  Busby.     She  did. 

Mr.  Mountngue  Mrs.  Rusby,  do  you  know  the  Pri- 
foner  ?  Is  this  the  Man  that  came  to  Mrs.  Night- 
ingales Houfe  ? 

Mrs.  Busby.     Yes,  Sir. 

Judge  Povjel.  'How  long  was  it  from  the  Time 
that  you  were  parted  alter  Arrefting,  that  you  faw 
Mrs.  Rawlins  again. 

Mrs.  Busby.  The  iirft  time  after  was  on  Satur- 
day, when  they  were  before  the  Recorder. 

L.  C.  J.  Holt.     When  did  you  find  her  ? 

Mrs.  Busby.     On  Saturday  in  the  Afternoon. 

L.  C.  J.  Holt.     Was  you  at  the  finding  ? 
No,  my  Lord. 

What  Time  was  it  ? 
About  Noon,  1  believe. 

N  n  n  Mr.  Mvun- 
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Mr.  Mountagne.  When  you  faw  her  put  into  the 
Goach,  did  you  hear  her  cry  out  ? 

Mrs.  Euik.     No,  Sir;  it  was  I  that  cry'd  out. 

Mr.  Mui'.ntague.  Did  Mr.  Sweiidfen  make  any 
Entcrtainnuntji,  or  no  ? 

Mrs.  Bush.     But  one,  as  I  know  of. 

Prifjiier  fpeaks  to  Mrs.  Busily,  and  fiiid,  Have 
you  don.'  ? 

Mrs.  Biiih.     I  think  fo. 

Pyifomr.  It'  you  have,  I'll  ask  you  a  Qiicftion  ; 
Did  you  know  or  any  Love  between  'Mvs.Rnii-liiis 
and  mc  ? 

L.  C.  J-  Holt.  Did  )-oii  know  any  tiling  or  Love 
between  Mrs.  iwra7/«j  and  the  Prifoner,  or  no? 

Mrs.  Btisby.     No,  my  Lord. 

Mrs.  Baynton'j'  Maid  called  and  fiaorn. 

Mr.  Sol.  Gcii.      Pray,  did  you  know  Mrs.  Bayn- 

ton? 

Maid.     Yes. 

Mr.  Sol.  Gen.     Was  you  her  Servant  ? 

Maid.     Yes,  Sir. 

Mr.  Sol.  Gen.     Who  recommended  you  to  her? 

Maid.  Mrs.  St.  John. 

Mr.  Stl.  Gen.     Do  }'ou  know  one  Mr.  S-wendfen  ? 

Maid.     Yes,   my  Lord  ;  there  he  is  ;    pointing  to 

hint. 

Mr.  Sol.  Gen.  Did  you  ever  fee  him  before  you 
were  hired  to  your  Miftrefs. 

Maid.     No,  my  Lord ;  I  never  faw  him  before  ? 

Mr.  Sol.  Gen.  Did  you  fee  him  when  you  was 
with  your  Miilrefs  ? 

Maid.     Yes,  my  Lord. 

Mr.  Sol.  Gen.  Do  you  know  whether  there  was 
any  Relation  between  them  ? 

Maid.  Yes,  my  Lord;  they  went  for  Brother 
and  Sifter. 

Mr.  Sol.  Gen.     Hov;  long  was  you  with  her  ? 

Maid.     About  a  Month. 

Mr.  Sd.  Gen.     How  did  flie  beliave  her  felf  ? 

Maid.  Till  the  lafl  of  her  Time,  very  well  ; 
but  the  Family  had  a  Miltrultof  her  long  betbre  (he 
went  av.a)'. 

Mr.  Sd.  Gen.  Do  you  know  the  Reafon  wiiy 
they  miftrufted  her  ? 

Maid.     I  do  not  know,  my  Lord. 

Mr.  Sd.  Gen.  Do  you  know  what  was  the  Caufe 
the  Family  miftriifted  her? 

Maid.  They  thought  her  a  loofe  fort  of  a  Wo- 
man, and  therefore  they  miftrufted  her. 

L.  C.  y  Holt.  Did  they  difcern  any  Familiarity 
betwixt  rhcm  ? 

M'.id.     No  more  than  as  Brother  and  Sifter. 

Mr.  Sol.  Gen.  After  this  Sufpicicn,  do  you  know 
whether  the  Family  exprefs'd  any  Refentment  ? 

Maid.     No,  my  Lord. 

Mr.  Sol.  Gen.  Did  you  live  with  her  when  Mrs. 
Rail/ins  was  taken  away  ? 

Maid.  Yes,  my  Loid ;  but  I  went  away  the 
next  Day. 

Ml.  Berkley  Suvrn. 

Mr.  Sol.  Gen  Mrs.  BeiUey,  pray  was  you  pre- 
k-nt  when  the  Prifoner  was  taken  up ;  and  do  you 
know  whether  he  and  Mrs.  Baynton  were  Brother 
and  Sifter  ?  . 

Mrs.  Berkley.  I  went  to  Mr.  S'xendjen  hnnkh, 
and  faid.  Is  this  wicked  Woman  your  Sifter  ?  Says 
he,  I  cannot  fav  fhe  is  ;  but  I  have  made  her  my 
Tool,  and  i"he  lias  done  my  Bufmcfs,  and  I  would 
get  rid  of  her  To-morrow,  but  that  being  Sunday  I 
will  not ;  but  on  Monday  I'll  give  her  a  Reward  for 
what  {he  has  done,  and  then  I'll  difcharge  her,  and 
t.K\cr  fee  her  mote. 


Mr.  Mountagne.  Relate  what  Difcourfe  you  had 
w  ith  him,  lO  the  Gentlemen  of  the  Jury. 

Mrs.  Berkley.  I  asked  Mr.  Svjendfen,  Whether 
Mrs.  Baynton  was  his  Sifter  ?  He  faid,  No,  flie  is 
not  my  Sifter ;  but  Ihave  gained  my  End,  in  making 
her  a  Tool  to  my  dear  Wife  :  I'll  gratify  her  for 
what  fhe  has  done,  and  put  her  away  on  MjW.^j^ 
and  never  f-e  her  more. 

Council.  I  think  you  lodged  in  the  Houfe  with 
Iier  ? 

Mrs.  Berkley.  No  ;  but  I  was  a  Neighbour,  and 
was  very  frequently  there. 

Council.  Did  you  fee  any  thing  to  caufe  you  to 
miftruft  tliat  there  was  any  thing  more  than  ordi- 
nary betwixt  them  ? 

Mrs.  Berkley.     No  Caufe  at  all,  that  I  know  of? 
Mr.  Blake  and  bis  Wife  [worn. 

Mr.  Sol.  Gen.  Mr.  Blake,  pray  do  you  know 
Mrs.  Baynton  ? 

Mr.  Blake.     Yes,  Sir. 

Mr .  Sol.  Gen.     How  long  have  you  known  her  ? 

Mr.  Blake.     About  Twelve  Years. 

Mr.  Sol.  Gen.  Pray  is  fhe  a  Country  Lady  that 
has  got  a  good  Jointure  ? 

Mr.  Blaise.  1  know  nothing  bur  that  fhe  works 
lor  her  Li\ing. 

Mr.  Sol.  Gen.  Hath  fhe  any  Eftate  in  the  Coun- 
try ? 

Mr.  Blake.     None,  as  I  know  of. 

Council.     Do  you  know  the  Prifoner  at  the  Bar  ? 

Mr.  Blake.     Yes.  Sir. 

Council.     Where  did  he  lodge  at  any  Time  ? 

Mr.  Blake.     He  lodged  at  my  Houte. 

Council.     How  long  ? 

Mr.  Blake.     About  (5  or  7  Months. 

L.  C.  y.  Holt.     Where  is  your  Houfe  ? 

Mr.  Blake.     In  Red-Lion-ftreet. 

L.  C.  y.  Holt.  What  other  Lodgers  had  you  at 
the  fame  time  ? 

Mr.  Blake.  I  had  a  Parliament-Man  lodged  with 
me  at  the  fame  Time. 

L.C.J.  Holt.     Where  did  Mrs.  Baynton  lodge? 

Mr.  Blake.  In  the  oppolite  Room  againft  the 
Gcntleman- 

l.  C.  J.  Holt.     How  long  time ? 

Mr.  B/ake.     About  Seven  Months. 

Council.  How  long  was  Mrs.  Baynton  gone  firom 
vour  Houfe  before  this  Matter  happened  ? 

Mr.  Blake     About  Fi\e  or  Six  Weeks. 

L.  C.  J.  Holt.     How  long  before  Michaelmas  ? 

Mr.  Flake.  I  cannot  certainly  tell  j  but  I  believe 
much  about  that  Time; 

Council.  When  they  were  in  your  Houle,  what 
did  you  fee  betwixt  them  ? 

Mr.  Blake.     Nothing  of  any  harm,  as  I  know  of, 

L-  C.  y.  Holt.  Mr.  Blake,  did  you  never  fee  any 
harm  by  Mrs.  Baynton  ? 

Mr  Blake.     Not  as  I  know  of. 

Mr.  Sol.  Gen.  Do  }0u  know  whether  fhe  lay-ia 
at  vour  Houie  ? 

Mr.  Blake.     I  know  not ;    for  ought  1  know  fhe 
m.ight :  I  know  nothing  of  Womens  lying-in. 
Air.  Wakeman  called  and  /worn. 

Mr.  Sol  Gin.  Were  you  one  of  the  Bailiffs  thaD 
Arrefted  Mrs.  BHiby  and  Mrs.  Rawlins  ? 

Wakeman.  I  was  the  Man  that  executed  the 
Marjhal's- Court  Writ,  and  Arrefted  them. 

L.  C.  y.  Holt.     Who  employed  you  ? 

Wakeman.     Mr.  Hartwell. 

L.C.y.  Were  you  at  Mr.  Hartwell's  Houfe  ? 

M^ake7nan.     My  Lord,  I'll  tell  you  the  Truth  of 
the  Matter  :    On  IVednefday  before  they  were  Ar- 
refted, 
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refted,  Mr.  Hamvell  was  at  my  Houfe  to  fee  for 
me  ;  but  being  not  at  home,  but  in  the  Country,  I 
came  home  about  1 1  at  Night :  My  Daughter  faid 
to  me,  there  was  a  Writ  kit  by  Mr.  HartrveU  for 
me  to  be  ferved,  and  it  muf:;  be  done  To-morrow 
Morning.  On  the  Morning  he  came  to  me,  and 
faid,  Mr.  IVnke'man,  will  you  execute  a  Writ?  He 
carried  me  to  the  Mitre-'Va.vcm,  and  called  for  a 
Pot  of  Ale  and  a  Bottle  of  White- Wine,  and  we 
had  a  ToaiT:  and  fomc  Chcefe.  While  I  was  there, 
one  Mr.  Holt  came  in,  a  Man  that  I  never  faw  in  all 
my  Life,  and  faid.  The  Bufinefs  cannot  be  done 
this  Day. 

L.  C.  J.  HJt.     What  Day  of  the  Week  was  this  ? 

fVake?>ian.  T'hurfday  ;  h.e  appointed  me  to  call 
upon  him  at  Nine  next  iMorning.  He  faid,  if  I 
cam.e  firft  we  ihould  get  what  we  had  before  :  He 
came  in  before  we  had  dune,  and  the  Man  of  the 
Houfe  was  dreffing  himfelr  in  the  Kitchin  :  We  eat 
a  Toaft,  and  drank  the  Wine,  and  after  that,  we  had 
anotlrer.  Mr.  Huh  cali'd  Mr.  Harfwell  out,  and 
faid.  It  cannot  be  done  ;  by  and  by  he  faid  it  might 
be  done:  I  don't  know  what  it  was,  but  they  toe k 
mc  to  Strctton-fn  cet  I  Mr.  Hirt'j>:el!  and  Mr.  Spurr 
was  with  me :  I  was  afham'd  to  iland  in  the  Street, 
fo  I  went  into  an  Alehorde,  and  drank  a  lingle  Pot 
of  Drink. 

Mr.  Scl.  Gen.  Had  j'ou  fccn  Mr.  S-c^endfen  be- 
fore that  Morning  i 

M^aktman.  No :  I  never  frw  him  before  in  all 
my  Life.  At  that,  if  it  pleafe  your  Honour,  Mr. 
Hartwell  and  Mr.  Spiirr  went  before,  and  bid  me 
follow  the  Coach.  I  did  fo  as  near  as  I  could,  but 
could  not  keep  pace  with  the  Coach,  being  lame  ; 
but  at  Dartmouth-Gmund  Mr.  Spurr  ftopp'd  the 
Horfes,  and  then  I  came  up  to  the  Coach  ;  and 
Mr.  HartiveS,  I  fuppofe,  gave  the  V/ord  of  Arreft, 
and  into  the  Coach  he  went ;  but  I  did  not  go  in 
becaufe  there  was  no  room,  but  rid  behind  it.  The 
Coach  W'-as  order'd  to  go  to  the  Star  and  Garter  Ta- 
vern in  Drury-Laiie.  When  we  came  there,  we 
went  into  a  Back-Room  ;  and  the  Gentlewoman  that 
had  a  Band-Box  faid  to  Mrs.  RuvJins,  1  will  go  to 
feme  of  your  Friends. 

L.  C.  J.  Holt.  What  did  they  do  in  Stretion- 
Grounds  ? 

IVakeman.  They  were  Arreted  there  :  Tire  Gentle- 
woman was  carry 'd  by  Mr.  Hariv.:ell  to  his  Houfe, 
and  I  follow 'd  them  j  but  meeting  with  a  Gentle- 
woman of  my  Acquaintance,  ihe  fcopp'd  me. 
When  I  came  to  Hartv:eU\  Houfe,  Where  is  file, 
faid  I?  They  told  me  file  was  below  Stars.  I  faid, 
I  had  a  little  Buiinefs  elf-where,  tiiat  will  detain  me 
about  an  Hour:  He  gave  me  leave  to  go.  When  I 
went  out,  Mr.  Holt  cail'd  me  over  the  way,  and 
ask'd  me.  If  Mr.  Hirtv:dl  was  at  home  ?  I  faid, 
Yes.  And  is  the  young  Gentlewoman  there  too  ?  I 
likewife  faid,  Yes.  He  led  me  to  the  Frue-Belh  in 
IVitcb-flreet,  into  a  Room  where  there  were  Three 
Boxes,  and  carry 'd  me  to  the  middlemoft  Box,  and 
there  was  a  Gentleman. 

Council.     Was  it  the  Prifoncr  at  the  Bar  ? 

JVakemau.  Yes,  I  think  fo.  At  that  Mr.  Holt 
fiU'd  me  a  full  Glafs,  which  I  drank  oft"  j  and  I  told 
him,  I  was  going  to  do  fome  Bufmefs  in  St.  Martins. 
And  when  I  had  done  tliat,  I  went  to  Harfweli's  Houfe 
again  :  I  enquir'd  for  the  Gentlewoman.  Mrs.  Hart- 
■well  faid,  her  Husband  was  gone  along  with  the 
Gentlewoman  to  Holbourn  to  make  an  end  of  the 
Matter.  I  ask'd  her,  V/hereabout  ?  She  faid.  At  the 
Vine  Tavern.  I  went  thither,  and  ask'd  for  Mr.  Hart- 
v^ell.     There  was  lie,  and  Mr.  Butler,  and  a  Tallow- 
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Chandler  going  to  eat  Stakes  :  They  invited  me  to 
eat  fome  with  them ;  which  I  did.  'Mr.  Huh  came 
into  the  room  two  or  three  times  :  Then  Mr.  Holt 
told  me,  I  was  difcharged  of  my  Prifoner;  fo'away 
I  went. 

L.  C.  J.  Holt.  You  were  eating  Stakes,  you  fay, 
at  the  Vine  Tavern  ;  was  llie  there'thcn  ? 

Wakeman.  There  is  a  Court  againft  the  Tavern, 
and  I  faw  the  Gentlewoman  looking  out  of  tiie  Vine 
Tavern,  where  there  were  new  Safh- Windows  •  as  I 
came  over  the  way,  thro'  the  Court,  this  Gentlewo- 
rnan  look'd  out  or  the  Window. 

L.  C.  J.  Holt.     What,  before  you  went  in  ? 

Wakeman.  Yes,  my  Lord  ;  but  I  went  in  and 
faw  him  alone,  but  knew  not  whom  he  was. 

L.  C.  J.  HJt.     Did  you  fee  Mrs.  Raiulms  there  ? 

Wakeman.     No,  not  at  the  Tavern. 

Mr.  Sol.  Gcu.  When  Harfjjell  rook  away  this 
Gentlewoman,  did  she  go  away  quietly,  or  did 
Mrs.  Busby  and  fhc  make  an  Outcry  } 

IVakeman.     She  was  a  little  frighted. 

L.C.J.  HJt.  Where  was  it' you  firfl  faw  Mr. 
Sivendjen  .<* 

JVakemen.     At  the  Five- Be  I'  Tavern. 

L.  C.  J.  Hoi*.     When  was  it  you  faw  him  there  ? 

IVakeman.     About  Twelve  a  Clock- 

L.  C.  J.  Holt.  Where  was  it  he  ga\-e  \'ou  the  Pot 
of  Drink  ?  ' 

IVakeman.  At  the  Five-Bells  ;  but  it  was  Mr. 
Holt  that  gave  it  me. 

L.  C.  J.  Holt.  How  many  were  there  in  Compa- 
ny there  ? 

Wakeman.     Only  Mr.  Holt,  and  Mr.  S-u:endfen. 

Council.     What  was  the  Occafion  of  your  <romn  > 

IVakeman.     Mr.  Holt  cali'd  mc.  '^      "" ' 

Council.  When  was  it  you  faw  him  out  of  ths 
Window  ? 

Wakeman.     About  an  Hour  and  a  Qiiarter  after. 

Council.  What  anfwer  did  you  give,  when  they 
ask'd  you  where  the  Gentlewoman  was  ? 

Wakeman.     I  (aid,  fhe  was  at  Mr.  Hartvceli's. 

Council.  You  faid  you  ferv'd  a  WVit  on  Mrs.  Razv- 
lim,  had  you  no  Procefs  againft  Mrs.  Bushy  ? 

IVakeman.     No,  norie  at  all. 

L.  C.  J.  Holt.  On  what  Account  did  \'ou  kc-^p 
Mi-s.  Busby?  ^ 

Wakeman.  I  did  not  keep  lier  ;  hvx  cnc  Spurr 
was  employed  to  do  it. 

Council.  You  came  back  tol,li-^^Ruib)\;  did  not 
you  fay  that  you  had  been  with  a  young  Gentle- 
woman, wlro  was  earing  Fowls  and  Bacon  ? 

IVakeman.     Mr.  Hivtivell  ask'd  me  to  eat  fome. 

Coun.  Did  not  you  ihew  Mrs.  Busby  a  Writ,  ar.d 
read  it  to  her? 

Wakeman.  I  cou'd  never  reael  a  Kins' s-Bench 
Writ. 


L.C.J.  Holt.  Can  you  read  a  Mdrfijats-Comt  W 


ric 


Wakeman.     \  es,  but  not  the  Latin  of  it. 

Coun.  When  you  went  to  Havtwell  at  the  Vine- 
Tavern,  did  you  ask  tor  Mrs.  Razvlins  ^ 

Wake??ian.  Yes,  yes  ;  I  ask'd  where  (lie  wa.s  ? 
They  told  m.e  they  were  making  an  end  of  it. 
My  Lord,  I  had  like  to  have  forgot ;  I  asked  where 
was  the  Prifoner  ?  And  Mr.  Holt  told  me,  they  had 
juft  made  an  end  or  the  Buiinefs. 

Mrs.  Pieafant  Rawlins/a'or;?. 

Mr.  Sol.  Gen.  Give  an  Account  tohis  Lordfnip, 
after  what  manner  you  were  Arrefted,  and  carried 
from  Tavern  to  Tavern. 

Mrs.  Raiolins.  My  Lord.,  I  was  Arrefted  with 
Madam  Butby,  and  carried  to  the  Sc.v  and  Garter 
Tavern  in  Drury-Lare. 

N  n  n  2  L.  C.  J. 
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of  my  Friends  ;  They  faid,    If  I  did  not  I  fhould 

be  ruined  for  e\er.  So  with  many  Threats  and  Pcr- 
fuafions,  they  at  laft  prexail'd  with  me  to  marry. 
I  was  forced  to  marry  him  oat  of  Fear,  not  of  going 
to  NeTxgate,  but  of  being  murdered. 


L.  C.  7.  Holt.     How  were  you  carried  thither? 

Mrs.  Razilhn.  I  was  in  a  Coach  going  to  Ox- 
endon  Chanel,  when  Three  BaiUB's  were  about  tlie 
Coach. 

Mr.  SijJ.  Gcu.     Where  did  they  carry  you? 

Mrs.  Raiv/ius.  They  carried  us  to  the  Star  and 
Garter  in  Drurx-Laiie. 

Mr.  Sol.  Gen.     Who  did  they  carry  with  you  ? 

Mrs.  RavJlns.  Tha'c  was  Mrs.  Busby,  Mrs.  Baya- 
mi  and  I,  and  Hartivell  the  Baihft";  when  we  came 
to  the  Stnr  and  Garter,  they  forced  me  up  Stairs 
into  a  Back  Room,  but  we  go:  into  a  forward  Room  ; 
but  we  had  not  b.en  there  long  till  they  parted 
Mrs.  Busby  andl ;  Mrs.  Baynton  was  gone,  for  our 
Friends,  as   Tue  pretended.     I  was  in    


Cciim.     Where  did  they  carr)'  you  ? 

Mrs.  Ra-jjliiis.  To  Blake's  Houfe  in  Red-Lyon- 
Street,  Holboum. 

L.  C.  7.  Holt.     What  Time  of  the  Day  was  it  ? 

Mrs  Ra-xliiis.  I  cannot  gi\-e  an  exact  Account ; 
but  I  think  it  was  Candle-light. 

Prifoner.     It  was  about  Twelve  a-Ciock  at  Noori. 

/..  C.  J.  Holt.     What  Time  was  it  that  you  were 


a  very  great 


Frii^ht,  but  Mrs.  Busby  faying  we  will  die  together. 


thev  took  me  by  Force  from  her ;  HartweS  fwore 
n  ^'reat  Oath,  and  thrufl:  me  down  Stairs  and  forced 
me  out  of  a  Back-Dcor  into  an  Alley.  When  he 
went  to  put  me  into  a  Coach,  I  cry'd  out  Murder ; 
then  he  threaten'd  to  put  me  into  Newgate.  He 
carry'd  mc  to  his  own  Houfe,  and  no  body  came  to 
help  me  a  great  while ;  but  Mrs.  Baynton  faid,  that 
as  fhe  was  going  by  the  Door  fhe  heard  my  Name, 
and  came  in  in  a  mighty  Fright;  fhe  faid  to  me. 
Madam,  I  piry  you,  will  no  body  Bail  you  ?  She 
told  me,  I  will  fend  to  my  Brother  who  ihall  be 
Bail  for' you.  She  fent  tor'him,  he  came  into  the 
Room,  and  he  [cad  what  is  the  Matter  with  you, 
1  faid,  Enough  is  the  Matter  when  I  am  arreftcd 
for  200  /.  and  owe  no  Man  a  Peny.  Said  he  in  a 
Jocofe  way,  what  makes  you  affVighted  at  that,  I 
have  a  good  mind  to  arreft  you  my  felf.  Then 
they  took  me  thence  to  the  Vine  Tavern  in  Holboum, 
where  I  was  an  Hour  or  Two  before  I  heard  any 
Thing  of  Marrying  or  any  fuch  Thing. 

Coun.  What  did  they  do  with  you  all  that 
Time? 

Mrs.  Rawlins.  They  got  a  Dianer  ready,  and 
after  we  had  dined,  ihe  begged  of  me  to  have  her 
Brother,  and  faid,  that  if  I  did  not  marry  him,  I 
fhould  be  ruined.  I  cold  her  I  would  do  nothing 
without  the  Advice  of  my  Friends.  I  defired^  my 
Friends  to  be  fent  for,  but  they  would  not  admit  it. 
She  looked  on  my  Ring  on  my  Finger,  and  foid,  kt 
me  fee  vour  Ring  from  your  Finger.  I  faid,  No, 
you  fliall  not.  Slie  faid  I  will  force  it  off.  I  feid 
i'U  try  that :  But  flie  forcetl  it  from  me. 

Prifoner.  Remember  you  are  upon  your  Oath. 
Mrs.  Rawlms.  I  know  I  am.  When  fhe  took 
my  Kmz  away,  I  asked  her  what  flic  would  do  with 
it ;  fhe  faid  we  fhould  go  and  get  a  WeddingRing 
made  by  it.  1  told  her'l  would  not  marry  witliout 
the  Aovice  of  my  Friends.  Away  fhe  went  and 
bought  a  Rinc,  and  came  up  again,  and  faid  to  her 
Brother,  (lie  "hid  a  Ring  ;  well  faid  I,  give  me  my 
Ring  and  do  what  you  will  with  the  other ;  fhe  faid, 
If  f  did  not  marry'  her  Brother  I  fhould  be  ruined 
for  ever. 

Tliere  was  a  Minifter  in  the  Houfe,  whom  they 
faid  had  been  there  about  a  Qiiarter  of  an  Hour, 
but  I  fuppofed  longer ;  they  brought  him,  with  the 
Clerk,  up  Stairs  ;  the  Parfon  faying,  1  hear  there  is  a 
Couple  to  be  married  ;  he  asked  no  Qiieflions,  but 
told  me,  if  I  did  not  marry  this  Gentleman,  I  fhould 
be  fent  to  Newgate  and  ruined  for  ever. 

Coun.  Gi\e  an  Account  of  what  was  after  the 
buying  the  Ring. 

Mrs.  Rawlins.  When  they  brought  the  Ring, 
they  faid  to  mc,  will  you  be  married  or  no  ?  I  an- 
fwered,  I  will  not,  there  are  none  ot  my  Friends 
here,  and  I  will  not  marry  without  the  Content 


My  Lord,   it  was  about  Three 


marry'd  ? 

Mrs   Raidins. 
a-Clock. 

L.  C.  y.  Holt.  When  you  went  to  Blake's  Houfe, 
who  was  with  you  there  ? 

Mrs.  Rawlins.  None  but  Mr.  Swendfen,  Mrs. 
Baynton,  and  I. 

L.  C.  y.  Holt.  Was  there  any  Force  or  Threats 
us'd  when  you  were  at  Blake's  Houfe  ? 

Mrs.  Rawlins.     Yes,  there  was,  my  Lord. 

L.  C.  J.  Holt.     Give  an  Account  of  it. 

Mrs.  Rawlins.  They  thruft  me  up  Stairs,  and  or- 
dered to  have  a  Bed  fheeted.  Mrs.  Baynton  faid  to 
me,  Undrefs  and  go  to  Bed.  I  faid  I  would  not. 
She  faid  iTie  would  pluck  my  Cloaths  oflf  my  Back. 
I  faid  fhe  fliould  net.  She  faid  fhe  would  pluck  off 
mv  Cloaths  and  make  me  go  to  Bed. 

Coun.     What  did  file  do  with  you  ? 

Mrs.  Rawlins.     She  put  me  to  Bed. 

Coun.     Did  fhe  ufe  any  Violence  with  you  ? 

Mrs.  Rawlins.  Such  Violence  that  made  me  go 
to  Bed. 

L.  C.  J.  Holt.     How  came  you  to  be  releafed? 

Mrs.  Rawlins.  It  was  Saturday  Morning  before  I 
was  releafed  ;  there  was  fome  of  my  Friends  came  to 
the  Place  where  I  was. 

L.  C  y.  Holt.  Then  you  were  with  him  all 
Night  ? 

Mis   Rawlins. 

L.C  y.Holt 
Q;-,. [lions  ? 

Prifo-.ier.  She  muft  be  my  chiefeft  Evidence  my 
Lord,  wnen  the  Witnefles  come;  fhe  mufl  be  the 
chie^efr  of  iii-m. 

L.  C.  y  Holt.  You  will  not  ask  her  any  Quefti- 
ons  now,  buc  w  hen  the  Witnefles  are  call'd. 

Prifoner.  My  Lord,  I  prefume  fhe  does  not  go 
out  of  the  Court.         Orders  given  for  her  to  ft  down. 

Mr.  Svl.  Gen.  We  ha\-e  done  with  our  Evidence 
at  prefent. 

L.  C.  J.  Holt.  Mr  Swendfen,  What  do  you  an- 
fwcr  to  the  Evidence  ? 

Prifoner.  My  Lord  I  am  very  much  unprepar'd 
for  a  Trial  at  prefent. 

L.  C.  y.  Holt.     Why  fo  ? 

Prifoner.  Becaufe  I  had  but  little  Time  for  Pre- 
paration, and  I  am  not  prepared,  I  defire  that  I 
may  be  allow'd  Council 

L.  C.  y  Holt.  No,  no,  it  cannot  be  allow'd  you; 
and  as  tor  the  time  of  your  Trial  you  were  told,  if 
you  would  fhcw  good  Caufe  to  have  it  put  oft  yet, 
the  Court  would  have  done  it. 

Prifoner.  Then  I  hope  if  I  fpeak  any  Thing  that 
may  be  prejudicial  to  my  Caufe,  that  the  Court 
will  not  take  Ad\antage  trom  it. 

The  firll  Time  I  was  at  Mrs.  Nightingale's,  I  was 
defired  by  Mrs.  Busbv  and  Mrs.  Baynton  to  make  a 
Bowl  of  Punch,  which  1  did,  and  we  were  very 
then  I  invited  them  to  go  on  Board  a 

Ship 


Yes,   my  Lord. 
Mi.  Swendfen,  will  you  ask  her  any 


merry  over  it, 
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Ship,  which  they  all  did,  and  \vc  in  a  fhorc  Time 
came  very  well  acquainted.  My  Lord,  I  dcfire  my 
Wife  might  ftand  by  her  felf,  and  none  of  them  near 
her. 

L.  C.  y.  Holt.  There  is  none  near  her  that  will 
hurt  her. 

Prifoner.  My  Lord,  I  beg  file  may  ftand  by  her 
fclf,  that  I  may  have  a  fair  Trial  ;  I  pray  your 
Lordfhip  to  grant  me  this  Favour.  My  Lord,  will 
you  pkafe  to  grant  it  ? 

L.  C.  J.  Holt.  MuH  I  grant  it  only  for  your 
Humour  ? 

Prifvner.  'Tis  not  a  Humour,  my  Lord,  but  of  a 
great  Confequencc  to  me  :  Will  your  Lordfhip  grant 
me  it  ?  1  beg  it,  ray  Lord,  for  'tis  the  moll  material 
Thing  1  have  to  ask  ;  I  beg  all  thofe  People  may  be 
removed  from  her,  'tis  the  greateft  and  moft  material 
Thing  I  iia\'c  to  fay. 

L.  C.  y.  Huh.     I'm  forry  for  it  ? 

Prifoner.  It  is  fo,  good  my  Lord  grant  me 
that. 

L.  C.  y.  Holt.  There's  no  body  near  her  that  con- 
cerns you  at  all. 

Prifoner.  There  are  thofe  by  her  that  will  do 
me  no  Kindnefs.     'Then  fie  -was  ordered  to  be  remov'd. 

Mr.  Sol.  Gen.  My  Lord,  her  ftanding  there  is 
enough  to  diforder  her. 

Prifoner.     My  Lord,  flie  is  very  well. 

L.  C.  y.  Holt.     Remove  her  a  little  further. 

Ccun.  My  Lord,  he  does  it  on  purpofe  to  fright 
her. 

Prifoner.  We  went  (as  I  was  telling  your  Lord- 
fhip) aboard  a  Ship,  and  they  invited  me  to  come 
the  Week  following  to  partake  of  a  Treat ;  accord- 
ingly I  went,  and  there  was  one  Mr.  Pugh,  and  he 
and  I  made  a  Bowl  of  Punch.  Mr.  Pugh  at  that 
Time  courted  Mrs.  Ravjiins,  and  that  little  Time  I 
was  acquainted  with  her,  I  difcerned  fhe  had  a 
Kindnefs  for  me,  as  I  had  for  her  ;  and  I  told  her 
I  could  not  be  eafy  while  (he  fuftered  Mr.  Pugh  to 
kifs  her ;  fhe  defired  me  to  be  eafy,  and  it  fhould  be 
remedied. 

L.  C.  y.  Holt.  Mrs.  Rawlins,  do  you  remember 
any  fuch  Thing  ? 

Mrs.  Rawlins.  My  Lord,  I  do  not  remember 
any  fuch  Thing,  or  that  any  fuch  Words  ever  came 
out  of  my  Mouth. 

Prijoner.  Did  not  you  fay  this,  Mrs.  Rawlins, 
Mrs.  Swendfen  I  fhould  fay,  did  not  you  fay,  if  I 
would  not  fit  by  you  you  would  not  eat  a  Bit  or  a 
Crumb ;  when  I  fat  by  you  and  profcred  my  Place 
to  another,  can  you  fay  you  were  not  oft'ended? 

Mrs.  Rawlins.     No,  I  was  not. 

Prifoner.  Are  not  you  upon  your  Oath,  did  not 
you  give  me  fome  Encouragement  ? 

Mrs.  Rawlins.  I  do  not  know  how  I  could  fhew 
it  you,  1  know  not  of  any  fuch  Thing. 

L.  C.  J.  Holt.  You  ought  to  fpeak  the  Truth, 
becaufe  his  Life  depends  upon  it.  Did  you  in  the 
firft  Place  ever  admit  of  his  Courtfhip,  in  order  to 
marry  you? 

Mrs.  Rawlins.  No,  my  Lord,  I  don't  remember 
any  fuch  Thing. 

L-  C.  J.  Holt.  Did  you  ever  fliew  any  Kindnefs 
to  him  upon  any  fuch  Atcount  ? 

Mrs.  Rawlins.  No,  I  don't  know  I  iTiew'd  him 
any  more  Kindnefs  than  all  the  reft  of  the  Family 
ftiew'd  him. 

L.  C.  J.  Holt.  Was  you  ever  in  his  Company 
alone  ? 

Mrs.  Rawlins.    No,  my  Lord. 

Frifoner.    To  give  me  more  Eafe  and  Satisfadion 


afer  Dinner  we  had  our  Bowl  and  Walnuts ;  Mrs- 
Swendfen  pilled  the  Kernels  and  gave  them  to  me ; 
Ihe  gave  them  faftcr  than  I  could  eat ;  Ihe  heaped 
my  Plate  with  them,  every  one  at  the  Table  took 
notice  of  it,  and  fhe  jogged  mc  with  her  Knee,  that 
I  ftiould  take  them,  and  ga\e  fome  to  Mrs.  Baynton, 
and  bid  her  take  them  and  give  to  me. 

L.  C.  ].  Holt.     Mrs.  Busby,  Were  you  there  ? 

Mrs.  Busby.     Yes,  my  Lord. 

L.  C.  J.  Holt.  Did  you  fee  any  Thin<»-  of  this 
kind  ?  * 

Mrs.  Busby.     No,  my  Lord. 

Prifoner.  Will  your  Lordfhip  be  pleafed  to  ask 
her  yourfelf? 

L.  C.  J.  Holt.  Mrs.  P^awlins,  did  you  e'er  give 
pilled  Walnuts  to  him,  or  fend  them  to  iiim  in 
particular  ? 

Mrs.  Rawlins.  No,  my  Lord,  I  do  not  know 
that  I  was  more  kind  to  him  than  the  reft  of  the 
Company. 

Prifoner.  Every  Body  took  notice  of  it,  and 
Mr.  Pugh  in  particular. 

L.  C.  ].  Holt.     Wiiat  do  you  fay,  Mr.  Swendfen? 

Prifoner.  My  Lord,  Mr.  Pugh,  if  he  were  here, 
would  fay  the  fame  as  I  do.  He  was  afraid  Ifhould 
get  away  his  Ladv. 

L.  C.'  ].  Holt.  '  Where  is  he  ? 

Court.     He  is  in  the  Court. 

L.  C  J.  Holt.  You  may  have  him  for  a  Witnefs 
if  you  will. 

Prifoner.  More  than  this,  before  he  went  away, 
fhe  told  him  (he  did  not  care  for  him  ;  this  fhe 
fpoke  to  make  me  more  eafy  ftill.  This  I  believe 
Mr.  Pugh  can  witnefs,  in  as  much  as  Madam  Busby 
complain'd  to  her  about  it,  at  Mr.  Scoretnans  the 
Picture-Drawers,  who  is  one  of  my  Evidences  •  I 
defire  he  may  be  called. 

L.  C.  J.  Holt.     Well  let  him  be  called. 

So  he  was  called  and  came. 

L.  C.  J.  Holt.  Hear  ye,  he  calls  you  to  be  a  Wit- 
nefs, you  are  not  to  be  upon  your  Oath,  but  are  under 
the  higheft  Obligation  to  tell  the  Truth. 

Mr.  Scoreman.  While  I  was  drawing-  a  Gentle- 
woman's Pifture,  Mrs.  Baymons,  there  was  a  Fire 
it  began  to  be  Cold,  they  tell  into  Difcourfe  about 
Mr.  Swendfen  and  Mrs.  Rawlins-,  Mrs.  Busby  was 
there  at  the  fame  Time,  they  fell  into  Difcourfe  about 
Mr.  Swendfen  and  the  young  hady. 

L.  C.  J.  Holt.     Was  fhe  there  ? 

Mr.  Scoreman.     Yes. 

L.  C.  J.  Holt.     V/here  was  it  ? 

Mr.  Scoreman.  At  my  Lodgings  ;  there  were 
Mrs.  Busby,   the  young  Lady,  and  Mrs.  Baynton. 

L.  C.  J.  Holt.  Whole  Pidure  were  you  drawing  ? 

Mr.  Sco'.eman.  Mrs.  Baymons.  They  fell  into 
Difcourfe  relating  to  a  Matter  of  Love,  between 
Mr.  Swendfen  and  the  young  Lady.  She  faid  the 
young  Lady  had  a  Love  tor  Mr.  Swendfen  more 
than  the  other. 

L.  C.  J.     You  iieard  her  fay  fo  ? 

Mr.  Scoreman.  No,  but  I  can  fay  Mrs.  Baynton 
faid  fo. 

L.  C.  J.  Holt.     But  tell  us  what  you  heard. 

Mr.  Score?nan.  She  fhould  have  faid  fo,  I  did 
not  hear  her  my  felf,  but  afterwards  upon  a  Dif- 
courfe (he  faid  afterwards,  what  fhe  had  faid  fhe 
would  ftand  to. 

L.  C.  J.  Holt.     What  did  fhe  fay  ? 

Mr.  Scoreman.  I  do  not  know  that  fhe  faid.  fo 
or  not. 

Prifoner.  My  Lord,  may  I  fpeak  it  as  well  as  I 
can,  he  cannot  fpeak  Englijh  fight,  I'll  fpeak  it  to 
him,  my  Lord.  L.  CJ. 
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L.  C.  J.  Hdt.  No,  no.  Did  you  hear  Mrs. 
Bushy  lay  any  Thing  ?  What  did  fhe  fey  ? 

Mr.  Scoreman.     In  way  of  Dilcourfe  fhe  faid  fo. 
L.  C.  J.  Holt.     What,  in  way  of  Difcourfe,    did 
flie  lay  nothing  ? 

Mi".  Sioreman.  I  heard  the  Lady  fay  only  that 
Word,  that  all  fhe  faid  (he  would  ftand  to. 

L.  C.  J.  Holt.  What  did  you  hear  them  talk- 
about  ? 

Mr.  Sco-.-enum.  They  were  playing  at  Cards,  and 
{lie  took  up  the  Tricks  oi  'hiiv.Swendfen,  whieh  di(- 
cover<{d  Lo\'e. 

L.C.J.  Holt.  The  Qiieftion  is,  Whether  you  did 
hear  them  fpeak  any  thing  ot  Love,  or  not  ? 

Prifoiier.  My  Lord,  he  would  fpeak  better  with 
an  Luerpretcr, 

L.  C.  J.  Huh.     Let  an  Literpreter  be  called  for  ? 
L.  C.  J.  Holt.     WJiat  Countryman  are  you  ? 
J'rifoner.     My  Lord,  he  is  a  Dane. 
"The  Interpreter,  a  Jury- man,  zuas /worn,  and  le- 
ginning   to    talk  with    Mr.  Scoreman;  and   then    he 
faid,  he  is  none  of  my  Country,  he  is  a  Dutchman,    / 
don't  underjland  him. 

L.  C.  f.  Huh.     He  fpeaks  Englifi  well  enough. 
Prifoner.      Very  well ;     but  he  knows  not  where 
he  begins:  He  would  fay  what  Mrs.i>'«j-/'_)'and  Mrs. 
Baynton  were  fneaking,    but  knows  not  how  to  utter 
himfelr. 

L.  C.  J.  Holt.     He  cannot  fay  any  thing  for  you. 
Scoreman.     I  heard  but  a  few  Words,  and  cannot 
fay  much  oi  it. 

L.  C.  J.  Holt.  You  niufl  have  a  better  Witnefs, 
or  you  are  in  a  dangerous  Condition. 

Prifoner.     My   Lord,    Mr.  Pt/gh  complained  to 
Madam  Bush,  that  fhe  flighted  him  very  much. 
L.  C.  y.  Hoh,     What,  lor  Love  of  you  ? 
Prifoner.     Yes,  my  Lord,  I  could  tell  you  of  di- 
vers things  that  pals  between  Lovers,  tliat  would  be 
impertinent  for  me  to  relate  to  wife  Men. 
L.  C.  y.  Hoh.     Let  us  hear  fome  of  them  ? 
Prifoner.     When  we  were  by  our  felves,  flic  killed 
me  ;    and  fqueezed  me   by   the   Hand,    when  we 
walked  privately  in  the  Garden. 
L.  C.  y.  Hoh.     Did  fhe  kifs  you  ? 
Prifoner.     Yes,  my  Lord,  and  fqueez'd  me  often. 
L.  C.  y.    Holt.      Did   you   not    think   her   very 
coming  ? 

Prifontr.  Yes,  I  did;  and  when  we  talk'd  of 
Marriage,  fhe  feem'd  to  be  very  well  pleafed. 

L.  C.  J.  Holt.  Mrs.  Ra-xlins,  you  hear  what  he 
fiys :  Did  you  fquee/e  him  by  the  Hand,  and  kifs 
him  ?  Is  it  true  ? 

Mrs.  Raiulins.  No,  my  Lord,  I  did  no  fueh 
Trick,  not  I ;  and  as  for  walking  in  die  Garden,  I 
did  not  walk  in  the  Garden  alone  w  ith  him. 

Prifoner.  I  cculd  mention  a  great  many  of  thefe 
little  Things  ;  but  if  fhe  denies  them  1  cannot  help  it. 
My  Lord,  th.e  lall  time.  I  was  at  the  Houfe  we 
had  a  Barrel  oi  Oyflers  ;  I  flood  with  my  Hands 
behind  be,  and  as  fhe  palled  by  at  any  time,  fhe 
gave  me  Squeezes  by  the  Hand. 

L.  C.  J.  Hoh.  Wliat  fay  you  to  this,  Mrs.  Ravelins  ? 
Mrs.  Raivlins.  My  Lord,  1  did  not  do  fo  upon  my 
Oath. 

L.  C.  J.  Holt.  She  fays  flie  did  not  do  it,  upon  her 
Oath. 

Prifoner.  Now  for  the  Matter  of  Faft  ;  as  for  the 
Arrcft,  I  never  knew  any  thing  of  it,  dire<f[ly  or  m- 
dircctly,  till  I  faw  her  at  the  Bai!ifl''s  Houfe. 

£.  C.  y.  Hoh.  If  iTie  did  know  any  Thing  of,  or 
was  confenting  to  the  Arreft,  why  did  you  force  her 
to  the  Tavern,  and  marry  her  with  a  Patfon  you  had 
provided  for  that  Purpofe  ? 


Prifoner.  She  married  me  with  as  much  Freedom 
as  could  be  in  a  Woman. 

L.  C.  J.  Hoh.  What  fay  you  to  that  Mrs.  ? 
Prifoner.      Will  your  Lordfliip  pleafe  to  ask  her, 
whether   I  oftered  any  Violence  to  her  cither  by 
Word  or  Deed. 

L.C.  J.  Hoh.  Mrs.  Rawlins,  give  an  Account  how 
you  were  carried  trom  the  Bailift's  Houfe. 

Mrs.  Rawlins.  My,  Lord,  when  I  v/asat  Hartweli's 
the  Bailift's  Houfe,  Mrs,  5^jjwok  pretended  to  come 
accidentally  by,  and  that  fhe  heard  my  Voice,  and 
came  in  and  faid,  Hovo  do  you  do,  Mr^.  Rawlins? 
You  kr.ow  how  I  do,  faid  I.  She  pretended  to  help 
me,  and  propofed  to  go  to  her  Brother  to  Bail  me ; 
and  he  came,    and  I  was  carried  from  thence   in  a 

Coach  to  the  Vine  Tavern, She  was  Uihd  whether 

lie  came  into  the  Coach  to  her  ? 

Mrs.  Rawhnf.     Yes,  he  did. 

L.  C.  y.  Holt.  Did  you  cry  out  when  they  put  you 
into  the  Coach  ? 

Mrs.  Rawlins.  No,  my  Lord,  I  did  not  cry  out 
then,  I  made  no  Noife  then. 

L.  C.  y.  Hoh.     What  did  he  do  then  ? 

Mrs.  Razul.  They  carry'd  me  to  the  l^ine  Tavern 
a  Prifoner. 

Sol.  Gtn.  She  went  willingly  enough  from  Hart- 
weli's  Houfe  to  die  Vine  Tavern,  becaufe  iTie  thought 
that  there  fhe  Ihould  be  Bailed. 

L.  C.  y.  Hoh.  Mrs.  What  was  the  Pretence  of 
your  being  carried  from  Hartweli's  Houfe  > 

Mrs  Rawlins.  My  Lord,  they  would  net  tell  me 
before  they  carry'd  me  to  the  Place. 

L.  C.  y.  Hoh.  Mr.  Swendfen,  Will  you  ask  any 
otlier  Qiieftions  ? 

Prifoner.  Not  yet,  my  Lord.  I  defire  the  Parfon 
may  be  called  that  marry 'd  us.     Which  was  done. 

L.  C.  y.  Holt.  Come  Dr.  you  are  not  upon  your 
Oath ;  How  come  you  to  be  concern'd  in  this  Match  ? 

Parfon.  My  Lord,  it  was  at  the  Vine  T'avern 
where  I  faw  them  in  Holhoum. 

L.  C.  y.  Hoh.  Was  it  the  Mitre,  ortheF/w? 

Parfn.  The  Vine,  I  believe,  my  Lord. 

L.  C.  y.  Hoh.     How  came  you  there  ? 

Parjon.  There  was  a  Gentleman  fctcli'd  me  and 
the  Ck-rk  trom  the  Fleet. 

L.  C.y.  Pkh.     What  to  do? 

Parfon.  He  fliid  there  was  a  Gentleman  there  to 
fpeak  with  us.  When  we  came  there,  the  Clerk  and 
I  went  up  one  Pair  of  Stairs  and  Drank  a  Pint  of 
Wine.  Then  wc  were  led  into  another  Room  ;  I 
asked  him  what  I  was  to  do.  He  told  me,  for  to 
marry  him  to  that  Young  Gentlewoman. 

L.  C.  y.  Hoh.     Was  there  a  Licenfe. 

Parfon.  Yes  ;  When  I  faw  the  Licenfe  I  read  it, 
and  faw  it  a  true  Licenfe  ;  Then  I  asked  the  Gen- 
tlewoman her  Name,  to  know  whether  it  was  the 
fame  tiiat  was  in  the  Licenfe ;  and  found  it  was  the 
fame. 

L.  C.  y.  Holt.  Was  it  written  in  the  Licenfe,  that 
the  Marriage  was  to  be  performed  at  the  Vine- 
T'ai'ern  ? 

Parfon.  No  my  Lord.     But  a  Blank  was  left. 

L.  C.  y.  Hoh.     Did  you  take  the  Qiieen's  Duty  ? 

Parfon.  No,  my  Lord,  but  returned  their  Names 
to  the  Super\'ifor :  My  Lord,  when  I  asked  her 
Name,  I  alfrj  asked  her  whether  fne  was  willing  to 
be  married.  She  faid  fhe  was  willing.  And  another 
Gentlewoman  was  with  her,  that  faid  fhe  was  her 
Sifter  :  I  faid  to  her  ;  Madam,  if  you  ccnfent,  and 
your  Sifter  is  willing,  here  is  a  Licenfe,  for  I  be- 
lieve there  is  no  Danger  to  marry  you. 

L.  C.  % 
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L.C.J.  Holt.  Did  you  ask  her  any  other  way  than     Pint  of  Wihc  for  the  Coachman,  but  the  Drawer 
^ovLTioxm,  Will  you  have  this  Mann  your  "xedded     grumbl'd  at  it,  arid  faid  he  did   not  know  who'd 

pay  for't.  Then  Mr.  Hartivell  the  Bailift"  told  me  it 
was  an  Arreft,  and  that  the  Parfon  was  to  be  Bail 
for  the  Lady,  and  at  that  I  very  much  wondred ;  and 
afterwards  they  told  me  there  was  a  Weddin^^  above, 
which  we  admired  at,  that  there  fhould  be  a  Wed- 
ding and  Bailiffs  :  And  after  all  was  over,  the 
Gentleman  and  the  Lady  went  out  at  the  Eack- 
Door,  and  took  Coach. 

Prifoner.  Did  you  fee  Mrs.  S-c^eudfen  Difcontented 
when  iTie  went  out  ? 

Mrs.  Cotcbett.  No,  my  Lord,  fhe  feemed  not  Dif- 
contented :  What  I  know  I'll  fpeak,  an  no  more, 
Sarah  Walker  called. 
L.  C.  J.  Huh.    Do  you  live  ar  the  Vine-Ta'vern  ? 
IValker.    Yes,  my  Lord. 
L.  C.  Holt.  What  Place  ? 
Walker.     Cool;,  my  Lord. 
L.  J.  Holt-     Was  you  in  the  Houfe  when  that 
Young  Genrlewoman   was  carried  Prifoner  there  ? 
Where  were  you  tlien  ? 

Walker.     In  the  Bar,  my  Lord. 
L.  C.  J.  Holt.  Did  you  keep  the  Bar  ? 
Walker.     No,  my  Lord ;  but  I  was  wa(hing  the 
Bar  at  that  time. 

L-CJ  Huh.    Did  you  hear  any  Noife  ? 
Walker.     No,  my  Lord. 
L.  C  y.  Hoh.     Did  you  hear  of  a  Wedding  ? 
Walker.     Yes,  my  Lord. 

Prifoner.  My  Lord,  Will  you  be  pleas'd  to  ask 
her,  if  fhe  was  not  had  before  the  Recorder,  and 
promis'd  a  Reward  if  fhe  would  fay  any  thing  for 
their  Service. 

L.  C.  y.  Hoh.     What  do  you  fay  to  this  ? 
Walker.  My  Lord,  only  this,  That  if  I  knew  any 
thing,  and  difcover'd  it,   1  fhould  be  fatisfied  for 
my  Trouble. 

L.  C.  J-  Hoh.     Were  you  fent  up  Stairs  to  tlie 
Gentlefolks  to  receive  Dire&ions  for  the  Supper? 
M^alker.     Yes. 

Sol.  Gen.     When  you   came  up  into  the  Room, 
what  Condition  was  the  Young  Gentlewoman  in  ? 

Walker.     She  fat  at  one  end  ot  the  Room,  and 
feemed  to  be  very  Melancholy. 

Sol  Gen.  How  did  fhe  looic  when  (lie  went  away  ? 
Walker.    Not  Melancholy  then.     When  Orders 
were   given  about   the  Supper,  I  asked  her  v.hat 
Sauce  (he  would  have  j  fhe  faid  fhe  would  cat  no- 
thing at  all. 

Mr.  Blake'j-  Daughter  being  called. ' 
Prifoner.  Ask  what  fhe  knew  or  my  Wi.^c  ? 
Blake.  My  Lord,  fne  carried  it  very  well ;  the 
Lady  was  pleafed  to  fay  that  I  fhould  wait  upon  her, 
I  offered  to  pull  oft"  her  Shoes  and  Stockings  when 
fhe  went  to  Bed,  fhe  held  out  her  Legs,  and  1  puU'd 
oft"  her  Shoes  and  Stockings. 

Sol  Gen.    Were  you  prefcnt  at  the  beginning  be- 
fore fhe  began  uncireilmg? 
Blake.     Yes 

Sol  Gen.  When  fhe  was  come  in,  werdfcyou  there 
all  the  time  ? 

Blake.     No,  I  run  to  and  fro. 
Sol.  Gen.    Do  you  know  Mrs.  B.mton  ? 
Blake.     Yes,  Sir. 

Sol.  Gen.  Pray,  did  fhe  ever  lie-in  a:  yourHoufe^ 
Blake.     Yes,  Sir. 
Sol  Gen.     Hath  fhe  a  Husband  ? 
Blake.     I  cannot  tell. 

L.  C.  y.  Hoh.     Did  you  make  the  Bed  in   Mr. 
Staendfens  Chamber  ? 


in 

Hmband  ? 

Parfon.  I  ask'd  her,  whether  fhe  was  willing  to 
marry,  fhe  faid.  Yes,  file  was  willing. 

L.  C.  y.  Hoh.  But  did  you  ask  her  before  you  did 
rhe  Office  ?^ 

Parfon.  Yes,  my  Lord,  I  did,  and  fhe  confented 
to  it. 

Cotmfel.     Pray  who  was  the  Perfon  that  came  to 
the  Fleet  to  yoii,  to  carry  you  to  the  Tavern  ;    was 
it  the  Gentleman  at  the  Bar  ? 
Parfon.     No,  'twas  not  him. 
Mr.  Motmtague.     How   long  w'as    it    before  you 
went  to  him,  after  you  v.ent  into  the  Ta\'ern  ? 

Parfon.  My  Clerk  and  I  went  in,  and  fat  the 
drinldng  a  Pint  ot  Wrne,  about  a  quarter  of  an 
Hour  ;  then  we  went  to  the  Gentleman. 

L.  C.  y.  Holt.  Do  you  think  that  they  fhould  grant 
Licenfes  to  marry  in  a  Ta\ern,  and  out  of  Canoni- 
cal Hours  ? 

Parfon.  I  never  did  i:  in  all  my  Life  before,  and 
tiever  ■'vlil  do  it  again. 

Scl.  Gen.  What  was  tiie  reafon  why  you  were 
condutted  into  another  Room,  and  not  where  they 
were  ? 

Parfon.     I  know  not  the  reafon. 
Sol  Gen.      How   long   uere  fyou   in  the  Room 
where  they  were  ? 

Parfon.     I  cannot  v.cll  tell. 
L.C.y.  Hoh.     Did  you  Marry  th.cm  as  foon  as 
you  came  in  ? 

Parfon.     Almoft  as  foon. 

Mr.  Aloiintagtie.  Did  you  c\er  marry  any  at  a 
Tavern  before  ? 

Parfon.     No,  my  Lord. 

Sel.  Gen.  Will  your  Lordfbip  be  pleafed  to  hear 
the  Licenfe  read  ? 

L.  C.  J.  Hoh.  It  may  be  read.  You  may  fee  the 
Date  and  the  Names.  The  Licenfe  is  dated  Oc?.  14. 
1702.  The  'Barnes  Haagen  Svjendfen  in  theParifh 
of  St.  Paul's  Shadivel ;  and  Pleafint  Raidins  in  the 
Parifh  of  St.  Mary  Whitechapel 
Counfel.  Is  there  any  Blank  left  ? 
Parfon.  Yes,  there  is  a  Blanic  left,  that  the  Mar- 
riaf'e  may  be  in  the  Parilh  Church  of  St  Mary 
Whitechapel,  I'sl  a  Blank. 

Mr.  Mountague.     Were  you  Entertained  there  ? 
Parfon      Before  the  Marriage  the    Clerk  and  I 
drank  a  Pint  of  Wine  in  the  rirll  Room. 

Mr.  Mountague.     Had  you  any  Victuals  then  ? 
Parfon.    Not  before  they  married  ;  but  after. 
Sol.  Gen.     Pray,  Sir,  did  you  befpeak  a  Dinner 
before  the  Marriage  ? 

Parfon.  No,  Sir,  the  Gentleman  befpoke  a  Fowl. 

Mr.  Dan.  Cotchett  was  called. 
Prifoner.     My  Lord,  I  dciirc   he  may  be  asked 
whether  he  heard  any  Noife,  or  whether  any  Vio- 
lence was  offered  to  the  Young  Woman  ? 

L.  C.  y.  Hoh.    Did  you  hear  any  Noife,  or  per- 
ceive any  Violence  ofi'er'd  to  the  Young  Woman  ? 
Mr.  Cotchett.     No,  my  Lord. 
Prifoner.    Ask  Mrs.  Cotchett,  whether  any  Noife 
or  Violence  was  oflered  to  the  Youn:;  Lady? 

L.  C.  y.  Holt.  I'll  ask  her  that  Qiieflion :  Was 
there  any  Noife,  or  Violence  ufed  to  the  Young 
Lady  ? 

Mrs.  Cotchett.  No,  my  Lord,  there  was  no  Noife  ; 
they  came  in  and  asked  for  a  Room,  and  I  fhewed 
them  a  lower  Room,,  but  they  would  not  have  that, 
but  went  up.  Soon  alter  Mr.  Holt  the  Vintner  came 
down  and  went  out,  and  Mr,  HartTXtll  call'd  for  a 
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Blake.    Yes,  my  Lord,  I  made  it  v/here  he  lay,  I 
law  nothing. 

L.  C.  J.  Holt.     How  long  was  it  after  from  the 
time  they  came,  to  the  time  they  went  to  Bed? 

Blide.  I  know  not,  they  came  into  the  Houfe  jiifi; 
about  Dinner? 
L.C.  y.  Holt.     What  time  was  it  ? 
Blake.    About  three  or  four  a  Clock  in  the  Af- 
ternoon. 

L.  C.  J.  Holt.  How  long  was  it  after  they  came, 
before  they  w  ent  to  Bed  ? 

Blake.    About  two  Hours,  or  thereabout. 
L.C  .J.  Huh.   Do  you  think  that  5  or  d  a-Clock 
was  a  fit  time  to  go  to  Bed  ? 

Blake.     I  knew  not  what  was  betwixt  them. 
Sol.  Gen    Is  it  ufual  to  go  to  Bed  at  that  time  at 
your  Houll  ? 

Blake.  No ;  I  did  not  know  what  was  betwixt 
them. 

Mr.  Motiiitague.    What  time  did  they  rife  again  ? 
Blake.     About  7  a-Clock. 
Mr.  Mountagtie.    Did  they  lie  at  your  Houfe  that 
Night  ? 

Blake.     No  ;  they  did  not. 
L.C.  J.Holt.     When  did  they  go  away  ? 
Blake.    They  went  away  as  foon  as  Supper  was 
done. 

Prifcney.  My  Lord,  I  defirc  fhe  may  be  asked 
whether  my  Wife  was  Sorrowful  or  Difcontented, 
or  unwillinfj  to  go  to  Bed. 

L.  C-  J.  Holt.  What  time  was  it  they  went  to 
Bed? 

Blake.     About  Four  a  Clock. 
L.  C.  y.  Holt.     Did   you  know  what  the  Defign 
was? 

BUke.  No,  my  Lord,  I  did  not  know  any  other- 
wife  than  as  Mr.  Sixendfen  told  me  the  Young  Lady 
was  his  Wife 

L.  C.  y.  Holt.  What  time  did  they  rife  again  ? 
Blake.    About  two  Hours,  thcyrofe  up  and  got 
to  Supper. 

Judge  Pouv.f.  What  time  did  they  go  from  your 
Houfe'? 

Blake.    Between  Eight  and  Nine  a-Clock. 
L.  C.  J  Holt.  Where  did  they  go  ?  Do  you  know- 
where  they  went  ? 

Blake.    Indeed,  my  Lord,  I  cannot  tell. 

Tl-fr.  Bhke  Sivorn. 
Sol.  Gen.    Mr.  Bl.zke,  How  long  have  you  known 
Mrs.  Bayrnon. 

Blake.     About  i  2  Years. 

Sol.  Gen.  Did  you  ever  know  that  Mrs.  Baymon 
hftd  a  Husband  ? 

Blake.  I  cannot  tell,  it  was  reported  that  (he  had 
one. 

Mr.  Sol.  Gen.  Did  you  ever  fee  Mr.  Bayiiton  ? 
Did  he  own  her  to  be  his  Wife  ? 

Blake.  My  Lord,  They  did  not  live  with  me 
while  he  was  living. 

ATr.'Sol.  Gen.    How  long  has  he  been  dead  ? 
Blake.    I  don't  certainly  remember  ;  about  three 
or  four  Years. 

Mr.  Sol.  Gen.  How  long  is  it  fuice  Mrs.  Baynton 
lay-in  at  your  Houfe  ? 

Blake.    About  four  Months  ago. 
Mr.  Sol.  Gen.     When  fhe  was  fuch  a  Woman  as     1 
this,  and   brought  a  Gentlewoman  to  your  Houfe, 
and  ordered  a  Bed  to  be  made,  how  could  you  ad- 
rait  her  into  your  Houfe  again  ? 

Blake.  I  did  not  know  that  it  was  any  clan- 
deftine  thing. 

L.  C.  y.  Holt.  Hii\'e  you  any  more  Witneflcs, 
>((j[r.  STxendfen  ? 


Prifoner.  Let  the  Conftable  be  call'd  for. 

L.  C.  y.  Holt.  What  Qiieftions  fhall  I  ask  him  ? 

Prifoner.  Ask  him  what  it  was  my  Wife  faid  to 
him  ? 

Conftable.  My  Lord,  the  Man  was  in  one  Room 
and  the  Woman  in  another  ;  when  I  opened  the 
Door  the  Gentleman  asked  her  how  (he  did. 

L.  C.  J.  Holt.  What  Gentleman  was  it  ? 

Conflable.  It  was  the  Gentleman  that  gave  mc 
the  \Varrant.  He  faid  to  her.  Are  you  married  ? 
Yes ;  I'here  is  my  Husband.  She  feemed  very 
much  fatisfied  :  He  faid  to  her,  Madam,  I  wifh 
you  much  Joy,  and  if  you  pleafe  to  go  to  the  Re- 
corder's, there  is  your  Guardian  to  approve  of 
what  you  have  done  :  But  when  {he  was  drefs'd, 
fhe  would  go  to  the  next  juftice  of  the  Peace  : 
They  could  not  agree  about  going,  but  they  drank 
each  of  them  a  Glafs  of  Wine  and  went  away. 
The  Gentleman  that  brought  me  the  Warrant  was 
alfo  with  me. 

L.  C.  y.  Holt.     Are  they  here  ? 

Conflaile.  The  Warrant  was  to  take  up  the 
Bailift's  and  all  together. 

L.  C.  J.  Hilt.     Where  do  you  Uve  ? 

Con(^al'le.    In  Lrncolm-Inn-Fields . 

L.  C.  J.  Holt.    Jn  what  Houfe  did  you  fee  them  ? 

Conflable.  'Twas  in  Red-Lyon-ftrett,  over-againft 
the  Red-Lyon-'Tavern. 

L.  C.  J.  Holt.  About  what  time  of  the  Night 
was  it  ? 

Conflable.     About  Seven  a-Clock. 

L.  C.  y.  Holt.    What  Night  was  it  ? 

Conflable.    Indeed,  my  Lord,  I  cannot  tell. 

Mr.  Mountagtie.  Whofe  Houfe  was  it  ?  Was  it 
Blake's  Houfe  ? 

Conflable.     Yes,  it  was  fo. 

L.  C.  J.  Holt.    Where  is  your  Warrant  ? 

Conflable.    They  took  it  away  from  me. 

L.  C.  J.  Holt.  But  you  ought  not  to  have  paited 
from  your  Warrant. 

Conflable.  The  Men  were  not  tlicre  that  the 
Warrant  run  for. 


Was    not    tlie 


Warrant    againit 


L  C.  y.  Holt. 
Mr.  Sivendftn  ? 

Conflable.  The  Warrant  was  for  fuch  Men  as 
took  the  Young  Gentlewoman  away.  I  cannot  tell 
whether  his  Name  was  there  or  no. 

L.C.  J.  Holt.  Mis.  Rawlins,  What  were  thofe 
Men  who  came  along  with  the  Conftable  ;  were 
they  y  our  Friends  ? 


Mrs.  Raidins. 
Friends. 

L.  C.  J.  Holt. 

Mrs.  Rawlins. 
dam  Busby's  ? 

L.  C.  J.  Holt. 


Yes,  my  Lord,   they  were   my 

What  is  this  Geary  ? 

He  is  an  Acquaintance  of  Ma* 


Did  you  fay  you  confented  to 
the  Marriage  before  them  ? 

Mrs.  Rawlins.  If  I  did,  I  did  not  know  what 
I  faid. 

Prifoner.  My  Lord,  I  defire  fhe  may  be  asked 
what  fhe  faid  to  the  Conftable. 

Mrs.  Rawlins.  My  Lord,  I  do  not  know  whe- 
ther I  faid  fuch  a  thing  ;  if  I  did,  I  was  not  in 
my  Senfes,  I  did  not  know  what  I  faid. 

Prifoner.  My  Lord,  I  hope  you  will  give  me 
eave  to  fpeak.  She  faid  to  the  Conftable,  I  am 
very  well  content  with  the  Marriage,  and  this  i$ 
the  Ring  that  married  us. 

L.  C.  y.  Holt.  What  fay  you  to  that,  Mrs.  Raw- 
lins ? 

Mrs.  Rawlins.  I  don't  know  but  I  might ;  but  I 
did  not  know  wliat  I  faid. 

L.c.y. 
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Aa   Upholfterer;     Mr.  Bkke  is 


L.  C.  y.  Holt. 

Mrs.  Rawlins. 
Hour. 

Mr.  Sol  Gen. 
Mrs.  Bnynton. 

Mrs.  Raiulins. 


Had  you  been  in  Bed  then  ? 
Yes,  we  were  in  Bed  about'  an 

Was  there  any  Threats  ufed  by 


ray 


Yes,  my  Lord  •;  {he  faid  that  I 
muft  own  him  for  my  Husband,  or  elfe  we  were 
all  mined. 

yuftice  Baber  called. 
Prifoner.     My  Lord,    he  is  one  of  the  chietefl 
Witnaircs  that  I  liave,  I  defire  it  may  be  asked  him, 
what  my  Wife  declared  to  him  of  her  own  accord. 

j.  Baler.  My  Lord,  I  think  it  wa^  Friday  Night, 
the  dth  of  this  Month,  the  Prifoner  here  at  the 
Bar,  and  I  fuppofe  that  may  be  the  Gentlewoman 
too,  \_poi}2ting.to  lier]  and  another  Gentlewoman 
and  a  Woman  came  to  me  to  my  Houfe  in  Tork- 
Buildings,  and  defired  me,  but  the  Prifoner  in  par- 
ticidar,  that  I  would  adminifter  a  voluntary  Oath 
to  the  young  Lady,  which  Ihe  was  willing  to  take, 
that  (he  was  married  to  this  Gentleman.  I  told 
him  that  I  had  nothing  to  do  to  confirm  Marriages. 
and  told  them  I  was  loth  to  meddle  with  it. 

L.  C.  J.  Holt.  How  came  they  to  you?  Had  they 
any  Ofiicers  ? 

J.  Baher.    No,  my  Lord,   they  came  in  a  Coach 
.  without  any  Officer." 

'  L.C.  J.  Huh.    VV^as  there  any  Oath  taken  ? 

J.  Baher.     No,  my  Lord. 

Coun.  What  was  the  reafon  that  you  did  not 
tender  the  Oath  ? 

J.  Baher.  Becaufe  I  thought  I  had  nothing  to  do 
with  it. 

Coun.  What  fort  of  Frame  was  the  Young  Wo- 
man in  ? 

J.  Baher.  ^  In  very  great  Diforder  ;  not  like  a 
Gentlewoman,  but  in  a  very  confufed  Condition : 
She  fpoke  what  fhe  faid  by  her  own  Confent  j 
but  with  much  Diforder. 

Prifoner.  My  Lord,  I  deQre  it  may  be  asked 
Juftice  Baher,  whether  I  defired  him  to  tender  the 
Oath  to  my  Wife. 

.  L.  C.  J'  Holt.  '  Did   Mr.  Szuendfen  defire  you  to 
■  tender  the  Oath  ? 

J.  Baher.    He  did  pur  me  upon  it  at  firft. 

Prifoner.  '  I  ne'er  did  fo  in  all  my  Life. 
•    Mr.  Bulkley  called. 
My  Lord,  I  defire  this  man  may  be 


Prifoner. 
heard. 
-  Bulkley. 
f;emher,  in 


This  Gentleman,  on  the  7th  of  No- 
the  Forenoon,  flopped  at   the  Porch  of 
my  Door,  and  gave  me  Order  to  wait  upon  him, 
upon  the  Bufinefs  of  my  Calling. 

L.  C.  J.  Holt.    What-  is  your  Calling  ? 

Bulkley..  A  Barber.  He  told  me  that  he  was 
married.  I  atked  him,  What  are  you  married  ?  Yes, 
{aid  he,  I  am  ;  and  here's  my  Wife  ;  and  the  Gen- 
tlewoman fhe  faid  fo  too.  At  that,  I  wifhed  them 
much  Joy  and  Happinefs.  The  Young  Woman  faid. 
She  did  not  queftion  it,  fince  what  fhe  had  done, 
was  with  her  own  voluntar)'  Confent. 
Mr.  Hudfon  called. 

Prifoner.    What  did  you  hear  my  Wife  fay  ? 

Hudfon-  When  Mr.  Siuendfen,  with  his  Wife, 
came  to  our  Houfe,  (  my  Lord  )  he  bid  her  take 
Mr.  Blake  by  the  Hand,  and  ask  him  how  he  does. 
She  faid.  Yes,  myDear.  She  went  mto  the  Houfe 
and  took  my  Mafter  by  the  Hand,  ask'd  him  how 
he  did.  Mr.  S-wendfen  faid.  This  is  my  dear  Wife  ; 
and  fhe  faid.  This  is  my  dear  Husband,  and  took 
him  ahout  the  Neck  and  killed  him. 

L.  C.  J.  Holt.    What  Trade  are  you  ? 
Vol.  V. 


Hullfon 
Mafter. 

L.C.y.  Holt.  You  fay  the  Young  Woman  took 
Mr.  Blake  by  the  Hand,  and  faid.  How  do  you  do? 
Did  fhe  ever  fee  Mr.  Blake  before  ? 

Hudfon.     Not  that  1  know  of.    But  Mr.  Swend- 
fen  faid.  This  is  my  dear  Wife. 
Mr.  Sol  Gen.     When  was  this  ? 
Hudfon.     On  Saturday  Morniiyr. 
Mr.  Sol.  Gen.     If  they  lay  there  over-night,  what 
ncceffity  was  there   for  S-wendfen  to  tell  Mr.' Blake 
that  was  his  dear  Wife. 

Hudfon.     He  did  not  fay  fo  to  him,  but  to  his 
Wife  ;  and  fhe  killed  him, 

Mr.  Mountague.     What  need  he  to  tell  Mr.  Blake 
that  was  his  Wife,  when  he  knew  it  before  ? 

Hudfon.  Wh)'  may  not  J,  if  I  had  a  Wife 
corne  to  her  and  fay,  My  dear  Wife  ? 

Mr.  Sol.  Gen.  Mr.  Blake,  Pray  was  Mrs.  Rawlins 
at  your  Houfe  before  then  ? 

Mr.  Blake.     Never,  as  1  know  of. 

Mr.  Green  called. 
Frifner.    I  defire  that  this  man  be  asked  what 
he  heard  my  Wife  fay  before  the  Recorder  ? 

L.C.J.  Holt.  What  did  you  hear  the  Youno-  Wo= 
man  fay  before  the  Recorder  ? 

Green.  She  ov.'ned  that  fhe  was  married  to 
the  Gentleman,  by  her  own  Confent,  witiiout  anV 
Force  or  Compulfion. 

I.  C  y.  Holt.     Did  fhe  marry  him  willingly  ? 
Green.     Yes,  my  Lord,  fhe  faid  fo. 
Prifoner.     My  Lord,    £  defire    he  may  tell  hdw 
fhe  behaved  herfelf  there. 

L.  C.  y.  Holt.     What  faid  fhe  ? 
Green.     She   faid  fhe  was  married  to  that  Geri-= 
tleman  without  Force  or  Compulfion. 
Coun.     Did  fhe  fay  nothing  elfe  ? 
Green.     This  is  all  that  I  remember. 
Mr.  Sol.  Gen.   Did  the  Gentlewoman  continue  in 
that  Tone  all  the  time  fhe  was  at  the  Recorder's  ? 
Green.     No,  I  believe  fhe  did  not. 
L.C.y.  Holt.    Was  the  Recorder  by  then  ? 
Green.     Yes,  the  Recorder  was  by.     Then  he 
asked   her  whether    fhe   was  married   by  her  ov.-n. 
Confent. 

I.  C.  J.  Holt.  What  d-d  the  Reco'der  fay  more  ? 
Green.     He  faid,  he  was  afraid  fhe  was  drawn  in 
by  this  Man,  v.ho  he  feared  was  a  Spark  and  Bully 
of  the  Town. 

Coun.  Pray,  when  fhe  faid  fhe  was  married  by 
her  own  Confent,  had  Mr.  Sivendfen  her  Hand  in 
his? 

Green.     Yes. 

L.  C.  y.  Holt.    Then  I  ask  you  whethet  Swendfeti 
was  afterwards  withdrawn  ? 
Green.     He  was  fo. 

L.  C.  y.  Holt.  And  did  you  hear  what  fhe  faid 
after  that  ? 

Green.     No,  I  did  not,  I  Was  thruft  out. 
L.  C.  y.  Holt.    Where  do  you  live  ? 
Green.    I  li\e   in  Carter-Lane.     I  belong  to  the 
General  Poft-Office. 

L.  C.  y.  Holt.  How  came  you  to  be  acquainted 
with  this  Matter  ? 

Green.  My  Lord,  I  came  into  Red-Lion-flreei 
accidentally,  two  Doors  oft"  Mr.  Sivendfen  s  :  I  went 
to  Mr.  Sviendfens  Lodgings,  and  asked  how  he  did, 
I  was  told  he  was  very  well,  that  he  had  married 
a  Fortune,  and  was  in  Bed  with  his  Lady. 
L.  C.  y.  Holt.  What  was  the  Man's  Name  ? 
Green,  His  Name  was  Blake,  my  Lord  j  it  was 
a  pure  accidental  thing  to  rae. 
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L.  C.  J.  K4t.  How  long  have  you  known  Mr. 
Sivendfen  ? 

Mr.  deei?.    I  have  known  him  feveral  Years. 
L.  C.  y.  Holt.    Have  you  deak  with  him  ? 
Mr.  Green.    Yes,  I  have ;  and  I  believe  liere  are 
many  prefent,   can  give  a  better  Account  of"  him 
than  I  can, 

Pn/orier.  My  Lord,  I  defire  he  may  be  iisked, 
what  my  Wife  faid  to  the  Recorder. 

Mr.  Green.  My  Lord,  upon  Examination  fhe 
feemed  to  be  much  furprized  upon  that  Occafion, 
but  what  fhe  did,  (he  laid  was  voluntarily  ;  and 
that  as  he  was  her  Husband,  fo  fhe  would  own 
him  ;  and  when  file  was  asked  whether  fhe  was  in 
Drink  ;  fhe  laid  fhe  was  never  given  to  drinking. 

Pn'fuiier.     And  as  I  have   been  rcprefented  by 
fomc  as  a  Bully  of  the  Town,  I  defire  I  may  have 
my  Friends  heard,  as  to  my  Life  and  Converfation. 
One  of  Ins  Friends  called. 
L.C.y.  Holt.    Where  do  you  live  ? 
Anfw.   At  Ratcliff;   my  Education  has  been  at 
Sea.      I  have  been  acquainted  with    Mr.  Swendftn 
Two  Years,  and  have  found  him  to  be  a  very  honed 
and  ingenious  Man. 

LC.y.  Holt.    Had  you  any  Dealings  with  him  ? 
Anfw.  Yes,  my  Lord,  I  ha\'e  dealt  with  him  for 
30C0/.  and  better  ? 

L.  C.  y.  Holt.  In  what  manner  did  you  deal 
with  him  ? 

Anfw.    I  configned  my  Eftefts  to  him. 
L.  C.  y.  Holt.    From  whence  ? 
Anfw.    From  England  to  Norway. 
L.  C.  y.  Holt.    How  could  they  be  configned  to 
him  when  he  was  here  ? 

Anfiv.  He  was  not  here  then,  but  at  Norway. 
In  Alay  1701.  he  came  over,  and  had  a  Ship  of  mine, 
called  the  Swan,  and  fold  her  for  my  Account. 

Coun.  Did  you  apprehend  that  he  traded  for 
himfelf,  or  as  a  Faftor? 

Anfw.  He  traded  for  himfelf;  and  I  cariThew 
you  the  Bills  of  Lading  that  will  fhew  they  were 
for  his  Account :  And  1  believe  all  that  knew  him, 
will  give  him  the  Charafter  of  an  honefl  Man. 
Mr.  Evans  called. 
L.  C.  y.  Holt.  What  do  you  know  of  Mr. 
Stcendfen  ? 

Mr.  Evans.  I  was  in  Norway,  and  found  then 
that  he  lived  in  very  good  Repute  and  Credit  there 
among  all  People,  the  befl:  of  Trading  People ;  and 
1  found  he  had  a  familiar  Converfe  with  them  :  I 
was  with  him  at  the  Generance  and  Admirance, 
which  are  the  chief  OfKces  in  the  Place  :  I  was 
by  his  Letter  of  Recommendation  credited  by  the 
moil  eminent  Merchants  of  Norway.  At  that  Time 
he  had  feveral  Ships  configned  to  him  for  Lading, 
at  a  Time  when  Goods  were  difficult  to  be  gotten, 
and  he  did  load  them. 

Another  Witnefs  called. 
L.  C.  y.  Holt.      What  do    you    know    of    Mr. 
Swendfen  ? 

Anfw.  My  Lord,  I  was  born  in  Norway,  where 
this  Gentleman  lived  for  fome  Years,  and  was 
efteemed  worth  loooo  Dollars.  I  have  had  no 
great  Dealings  with  him,  but  when  he  wanted  Mo- 
ney, when  Money  was  fhort  with  him,  I  lent  him 
fome,  which  he  paid  again  very  honeflly, 
Prifoner.  Call  yohn  Shorey. 
Shorey  The  Knowledge  I  have  had  of  him 
Was  caufed  by  his  buying  feveral  Parcels  of  Goods 
of  me,  and  order'd  them  to  be  Shipp'd,  and  paid 
me  honellly  for  them. 

Another  fVitnefs  called. 


L.C.y.  Holt.  What  fay  you? 
Anfw.  I  have  known  this  Gentleman  about 
Two  Years  :  The  firft  of  my  Knowledge  was,  I 
had  a  Bill  of  Exchange  of  jo/.  drawn  upon  him, 
which  he  paid  very  honeftly.  I  never  heard  any 
otherwife,  but  that  he  was  a  very  bonefl,  juft 
man. 

Mr.  Sol.  Gen.  I  would  obferve  to  yoiu:  Lordfhip,' 
tliat  the  principal  Part  of  our  Evidence  the  Prifoner 
hath  given  no  Anfwer  to ;  that  is,  the  Force  :  If  die 
taking  and  detaining  Mrs.  Rawlins  was  by  Force,  as 
feveral  of  our  WitneiVes  have  teftified  :  And  if  fhe 
married  while  fhe  was  under  that  Force,  no  fub- 
fequent  Aft  or  Confent  of  hers  can  leflen  the  Of- 
fence, if  the  Jury  could  give  Credit  to  the  Pri- 
foner's  Evidence,  and  believe  her  Confent  was  real- 
The  Gentlewoman  did  herfelf  confefs,  that  after 
fhe  had  been  hurried  from  Tavern  to  Tavern,  fhe 
did  declare  he  was  her  Husband,  and  that  fhe 
confented  to  the  Marriage ;  but  what  afterwards 
happen'd,  plainly  fhews  that  it  was  through  Fear 
and  nothing  elfe  :  Had  file  really  confented  to  the 
Marriage,  why  was  fhe  carried  to  the  Juftice  of 
Peace  to  take  an  Oath,  that  fhe  was  married  by  her 
own  voluntary  Confcnc?  Whilft  the  Prifoner  held 
her  by  the  Hand  before  the  R^ecorder,  fhe  confefled 
that  fhe  married  with  her  free  Confent  :  As  foon 
as  the  Prifoner  was  withdrawn,  fhe  burft  out  inro  a 
Flood  of  Tears,  and  confelTed  that  fhe  was  married 
by  Conflraint.  My  Lord,  there  is  but  one  thing 
more  I  would  anfwer,  and  that  is  the  Licenfe  which 
was  given  in  Evidence  to  give  Colour  to  this 
Marriage  ;  but  this  plainly  fhews,  that  this  whole 
Management  was  the  Priioner's  contriving.  The 
Licenfe  bears  date  Three  Weeks  before  the  Time 
of  the  Marriage,  which  fhews  how  long  they  had 
waited  for  an  Opportunity  to  accomplifh  this  De- 
fign.  When  the  Prifoner  took  out  this  Licenfe  he 
fwore  her  Age  to  be  25,  and  his  to  be  35. 

My  Lord,  now  we  will  examine  fome  Witneffes 
to  thefe  Fafts,  and  fo  we'll  have  done.  She  was 
carried  to  Juflice  Baber  to  take  a  voluntary  Oath. 
If  your  Lordfhip  pleafes  he  may  again  be  called : 
We  will  examine  him  upon  Oath. 
yujlice  Baber  celled. 
Mr.  Sol.  Gen.  Pray,  Sir,  give  an  Account  of  the 
whole  matter. 

].  Baler.  They  came  to  me  about  8  or  ^  a-Clock 
on  Friday  Night  the  dth  of  this  Month ;  and  the 
Prifoner  here  told  me  the  Purport  of  his  coming, 
that  it  was  a  light  and  fhort  Bufinefs  ;  and  point- 
ing to  the  Gentlewoman,  faid,  that  fhe  came  to 
take  a  voluntary  Oath,  that  file  was  married  to  him 
with  her  own  Confent  ;  fhe  faid  fhe  was  married, 
and  that  with  her  Confent.  I  told  her-j  I  had  no- 
thing to  do  with  cc^ifirming  Marriages.  He  told 
me,  amongft  other  Things,  that  he  had  a  Certifi- 
cate. You  know  that  befv,  faid  I ;  a  Marriage  is  a 
Marriage,  and  I  have  nothing  to  do  with  it. 

Mr.  Sol  Gen.    But  when  fhe  told   you  that  fhe 
was  married,  what  Condition  was  fhe  in  ? 
J.  Baher.    She  was  in  a  very  great  Diforder. 

Another  IVitnefs. 
Mr.  Sol.  Gen.  Was  you  before  the  Recorder  ? 
Witnefs.  Yes,  on  Saturday  the  7th  of  this  ATo- 
vemher.  While  Mr.  Swendfen  held  her  by  the  Hand 
fhe  owned  the  Marriage  ,•  but  when  he  was  with- 
drawn fhe  threw  herfelf  upon  me,  and  defired  me 
to  ftand  by  her,  or  fhe  was  undone. 

Mr.  Sol  Gen.    What  Account  did  fhe  give  when 
Mr.  Swendfen  was  withdrawn  ? 

Anfw.    She  Ipoke  much  to  the  fame  Purpofe  as 
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file  has  done  here ;    and  that  what  Ihe  had  done 
was  all  by  Force,  and  out  of  Fear. 

Mr.  Taylor  called  and  Sworn. 
Mr.  Sol.  Gen.     Do  you  know  any  Oath  the  Party 
took,  in  the  taking  of  this  Licenfc  ? 
Mr.  Taylor.     Yes,  my  Lord. 
Mr.  Sol.  Gen.      How  old  did  he  fay  the  Gentle- 
woman was  ? 

Mr.  I'd) lor.  He  faid  that  fhe  was  25,  and  that 
he  was  3  5  Years  old. 

Mr.  Sol.  Gen.     Are  you  fare  he  took  the  Oath  ? 
Mr.  T'aylor.     Yes,  my  Lord,  there  is   the  Surro- 
gate's Hand,  and  the  Prifoner's  own  Hand  to  it. 
Mr.  Sol.  Gen.     Were  you  prefent  ? 
Mr.  T'aylor.     No,  I  was  not,  but  my  Clerk  was. 
Mr.  Serj.  Darnel.     My  Lord,    there's  his  Hand 
to  it,  and  we  can  prove  liis  Hand. 

Mr.  Sol.  Gen.  My  Lord  it  is  an  Aft  of  the 
Court. 

Coun.  Iv!y  Lord,  I  hope  that  may  be  of  the 
lame  Fofce  as  a  Depofition  iu  Chancery. 

L.  C  J.  Huh.  It  cannot  be  read  as  Evidence. 
Mr.  Taylory  did  he  ever  take  a  Licenfe  at  any  other 
Time: 

Mr.  T'aylor.     No,  my  Lord. 
L-  C-  J.  Holt.     Was  the  Licenfe  dated  that  Day 
he  took  it  ? 

Mr.  T'aylor.  It  is  always  dated  the  fame  Day  it 
is  taken. 

Mr.  Muntague.  My  Lord,  I  defire  Mrs.  B^tsby 
may  be  asked,  whether  fhe  talked  at  the  Pifture- 
Drawers  about  any  Thing  of  Love,  or  no  ?  Mrs. 
Busly,  the  Qiieftion  is,  Whether  or  no  you  talked 
any  Thing  about  Love  at  the  Pifture-Drawers  ? 

Mrs.  Biiaby.  My  Lord,  Mrs.  Baynton  deli  red  me 
to  go  with  her  to  the  Pifture-Drawers  to  fee  her 
Pifture  drawn  ;  we  were  talking  by  the  Fire-fide 
tliat  Mrs.  Rawlins  had  fpoke  by  way  of  Difcourage- 
ment  to  Mr.  Pugb;  Mrs.  Baynton  fiid  that  fhe 
thought  her  Brother  would  make  her  a  very  good 
Husband,  and  was  able  to  make  her  a  confiderable 
Jointure  here  in  England.  My  Lord,  Mr.  Pugh 
came,  by  the  Confent  of  Friends,  on  honourable 
Terms. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  This  Pri- 
foner  is  indicted  for  Felony,  in  taking  away  by 
Force  Mrs.  Pleafant  Rawlins,  and  marrying  ot  her  ; 
this  is  Felony  by  the  Statute  of  the  Third  of  Hen- 
ry VII.  which  enafts,  "  That  if  any  Perfon  fhall 
"  take  any  Woman  that  hath  any  Subftance  in 
"  Goods  or  Land,  againft  her  Confent,  and  marry 
"  or  defile  her,  he  and  his  Procurers  and  Receivers, 
"  fhall  be  adjudged  to  be  Felons. 

Now  it  hath  been  proved  to  you,  that  this  young 
Woman  had  a  Perfonal  Eftate  left  her  by  her  Fa- 
ther, to  the   Value  of  2000  /.     and   had  another 
Eftate  in  Land,    to  the  Value  of  20  /.  per  Annum. 
If  any  one  fhall  take  her  away  by  Force,  and  marry 
her,  he  is  Guilty  of  Felony  by  that  Statute.     You 
have  heard  that  fhe  was  placed   by  her  Guardi- 
an, under  the  Tuition  of  Mrs.  Bushy,   who  took  a 
Lodging  about  3  Years  laft  paft,  at  one  Mrs.  Nigh^ 
tinga'e's,    in  Stretton-Groundsy     IVeflininfter ;      and 
boarded  with  her,  wdio  took  Boarders  into  her  Houfe; 
and  if  any  Friend  of  her  Boarders  came  to  Dinner 
there,  fhe  received  i  li.  per  Head  :  About  3  Weeks 
or  a  Month  before  Michaelmas  laft  paft,  there  came 
one  Mrs.^f.  John,  and  recommended  to  her  a  Lodger 
of  herAcquaintancc,and  defired  that  fhe  might  board 
with  her  as  others  did,  and  faid  flic  was  a  Widow 
that  came  out  of  the  Country  about  a  Suit  of  Law, 
and  reprcfented  her  to  be  a  fober  Perfon.     Mfs 
Vol.  V, 


Nightingale  refufed  her  at  that  Time,  and  heard  no 
more  of  her  till  about  3    Weeks  after ;    then  fhe, 
Mrs.    .S>.  John,     returns    and  prevails  with  Mrs- 
Nightingale,    to    take    her  Acquaintance   into  her 
Houfe.     Mrs.  Baynton  that  is  mentioned  in  the  In- 
dictment, was  the  Perfon  defigned  by  Mrs.  .S>.  Jol;n ; 
and   fhe  came  to   Mrs.  Nightingale,  and  defired  to 
be  with  her  as  others  Boarders  were  ;  fhe  pretended 
to  be  of  \'ery  good  Qiiality,  fo  fhe  was  taken  into 
the  Houfe ;  her  Carriage  and  Demeanor  there  were 
very  Civil,    and  Ihe  pretended  fhe  had  a  Brother, 
that  would  come  to  fee  her  :  The  Prifoner  at  the  Bar 
was  the  Perfon  that  came,    and  (he  call'd  liim  Bro- 
ther,   and    owned  him  for   fuch  i    he   dined  there 
feveral  Times  with  the  reft  of  the  Boarders ;  he  faid. 
He  had  an  Intereft  in  Shipping,  and  invited  all  the 
Family  to  goon  Board  a  Ship.  I'hcy  accepted  of  his 
Invitation,  and  were  very  well  entertained,  but  fu- 
fpected  nothing;  but  at  length  it  was  obfervtd  there 
was  too  great  a  Familiarity  between  Mrs.  Baynton 
and  the  Priloner,    more  than  was  common  betwixt 
fo  near  Relations  ;    they   afterwards  perceived   that 
Airs.  Baj'ntun  was   inclinable  to  drink,    -which  caufed 
fome  Jealcufy  of    her  in   the  Family,    and  fhe  per- 
ceiving the  Strangenefs  of  the  Family,    gave  Mrs. 
Nightingale  notiee  that   fhe  fhould  go  in  a   fhort 
Time,    for   that    fhe  had  finifhed  her  Bufinefs  at 
Law,   and  that  the  Town  was  chargeable,  and  fhe 
intended  to  be  gone  at  fuch  a  Time.     When  that 
Time  was  expired,    fhe  pretended  to  Mrs.  Nightin- 
gale that  there  was  another    Thing  had  happen'd 
that  would  detain  her  a  Week   longer :     She  con- 
fented  that  fhe  fhould  ftay.  Now  you  may  obferve  by 
the  Evidence,   that  it  was  ufual  for  Mrs.  Busby  and 
Mrs.  Rawlins  to  go  to  Osenden  Chapel  on  Fridays  ; 
which  Mrs.  Baynton  very  well  knew,   and  pretends 
that  fhe  was  to  go  in  a  Coach  that  way  into  Golden- 
Square,  and  invites  them  to  go  in  her  Coach,  and 
promifcd  to  fct  them  down  by  the  Chapel  :  They 
accepting  the  Invitation,  and  being  come  near  the 
Place,    the    Coach  was   ftopped   by   fever.^.I  Men. 
Hartweli  the  Bailift' opened  the  Door,  got  into  the 
Coach,  faid  it  was  an  Arreft.    At  which  Mrs.  Bushy 
was  very  much  concerned,  and  thoughc  this  Arreft 
was  for  Mrs.  Baynton,  and  that  fhe  and  Mrs.  Rawlins 
might  go  out,  tor  they   were  not  concerned  in  the 
Matter.   At  laft  they  perceived  it  was  of  themfelves  j 
and  then    Mrs.  Baynton  pretended  to  be  concerned 
for  them  :  And  when  the  People  in  the  Street  asked 
what  was  the  Caufe  ot    the  Diforder;    the  Bailitfs 
faid,    that  they   were  Clicats  and  Trading- Women 
that  owed  People  Money,  and  now  they  are  Arrefted 
for  it.     Under  this  pretended  Arreft,  they  were  car- 
ried to  the  Star  and  Garter  Tavern  in  Driiry-Lane, 
and  put  into  a  Back-Room.     They  were  in  a  great 
Confternation   at  their   being  Arrefted,    being  not 
confcious  to  themfelves  that  they  owed  Money  to 
any  Perfon.    One  came  to  Mrs.  Busby,  and  faid.  See 
that  your  Name  be  right,  that  you  are  rightly  Ar- 
refted.    Another  of  the  Bailiffs,  by  Force,  carry 'd 
away   }>/\r:s.  RawUm,    faying,  fhe  was  his  Prifoner  j 
and  it  was  pretended,    that  one  Bailift'  iiad  a  Pro- 
cefs  to  carry  the  one  to  Newgate,  and  another  had 
another  Procefs  to  take  the  other  to  the  Marjhalfea. 
Mrs.  Rawlins  was  carried  to  Hartrveli's  Houfe.  When 
fhe  was  there,  Mrs.  Baynton  pretended  that  coming 
by  accidentally,  fhe  heard  her  Voice,  and  came  in, 
andfeem'd  to  pity  her,  and  faid.  Madam,  will  none 
of  your  Friends  help  you  ?    She  propofes  her  Bro- 
ther to  be  Bail,    and  Huh  he  was  to  be  the  other. 
Under  that  Pretence  of  being  Bailed,  they  carry  her 
to  the  Vine  Tavern  in  Holbourn,  where  Hartweli  pre- 
O  0  0   2  tsnded 
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tended  to  be  very  willing  to  take  his  Bail,  and  faid 
he  knew  Holty  but  queftioned  the  Prifoner.     It  %yill 
appear  to  you  from  this  Evidence,   and  that  which 
follows,    of  this  Force  and  Contrivance,   that  their 
Delign  was  to  bring  about  the  Marriage  ;  tor  when 
the  Bail  was  pretended  to  be  refufed,  Mrs.  Bay>ncn 
propofes  a  Marriage  between  the  Prifoner  and  Mrs. 
Raivli/if,    as  the  bcH  way  to  make  an  end  of  this 
troublefome  Buiinefs  :     She  would   have   the  Ring 
firom  her  Finger,  to  get  a  Wedding -Ring  made  by  it. 
Says  Mrs.  RaiiUns,  I  ha^c  no  mind  to  be  married: 
Says  Mrs.  Baynton,  it's  bell  for  you  to  be  married  ; 
and  threatned    Mrs.  Rawlins,    that  if  fhe  did  not 
marry,  fhe  fhould  be  committed  to  Newgate-  There 
was  a  Parfon  and  Clerk  ready,  who  were  called  to 
do  the  Office.  The  young  Woman  being  under  this 
Terror,  the  Office  of   Matrimony  was  periormed; 
and  fhe  was  forthwith  conveyed  to  one  Blake's,  and 
by  Conftrainc  there  was  put  to  Bed  in  the  Day-time. 
You  muft  go  to  Bed,  fays  Mrs.  Baynton:  1  will  not 
£jo,  fays  the  young  Woman  :    And  fome  Violence 
was  us'd  to  force  her  Cloaths  oft",    and  fhe  was  put 
to  Bed,  where  fhe  lay  about  an  Hour  or  Two,  and 
thereby  the   Marriage  was  llippofed  to  be  confum- 
matcd. 

The  Piifoncr,  on  the  next  Day,  being  difcourfed 
with  about  this  Matter,  and  asked,  whether  he  was 
"Mrs.  Baynmis  Brother?      No  indeed,    fays  he  ;    I 
made  ufe  of  her  as  my  Tool ;  fhe  hath  done  my  Job 
for  me  ;    I'll  make  her  Satisiaftion  for  it,  not  1 0- 
morrow,  beinq  Simday,  but  on  Monday  I  will  do  it, 
and  never  fee  her  Face  more.  After  all  this  Evidence, 
the  Prifoner  doth  infifl  upon  his  Innocence,  becaufe 
he  was  not  prcfcnu  at  the  Arrefl ;  and  hath  produced 
feveral  Witnelles  to  prove,  that  this  young  Woman 
was  very  well  fatisfy'd with  the  Marriage;  and  that 
Reverend  Divine  the  Parfon  asked  her,  whether  fhe 
was  willing  to  be  married  to  the  Gentleman  ?    And 
file  faid  fhe  was  willing.       And   then  yk.Elake'?. 
Maid  and  Daughter  faid,    that  fhe  deiired  them  to 
pluck  eft"  her  Shoes  and  Stockings,  undrefs  her,  and 
put  her  to  Bed.     And  that  very  Night  the  Prifoner 
and  Mrs.  Rawlins  went  to  Mr.  Baher's,  a  Jufliice  of 
the  Peace,   at  Tork-Buildings,    to  take  a  voluntary 
Oath  before  him,  that  fhe  married  this  Prifoner  by 
her  own  free  Confent.     Mr.  Baler  would  not  Admi- 
nillcr  the  Oath.     And  that  afterward  they  Bedded 
together  that  Night,    and  the  next  Day  they  went 
abroad  together  in  a  Coach  ;  and  meeting  his  Barber, 
the  Prifoner  bids  him  come  to  him  to  fliave  him, 
and  fays  to  him.  Here  is  my  Wife  ;  flie  faid  like- 
wife,  that  he  was  her  Husband  :  he  wifhcd  her  much 
Joy ;  fhe  reply 'd,  that  fhe  did  not  queflion  it,  feeing 
that  what   fhe   had  done  was   by  her  free  and  full 
Confent ;  and  declared,  flic  was  well   facisfied  with 
what  was  done.     The  next  Proof  is  of  their  Return 
to  Blah's  Houfc,  where  they  firft  lodged  ;  the  Pri- 
foner Sivendfeu  orders   his   Wife  to  take    Mr.  Rlah 
by  the  Hand,  and  ask  him  how  he  did?    Which  ffie 
did,  and  exprcfled  to  him  how  well  fhe  was  pleafed 
with  the  Marriage,  faying,  This  is  my  dear  Husband, 
and  kifted  him.     His  \Vitnefs  tells  you,    on  Friday 
Night  a  Conftnble  comes  with  the  Recorder's  War- 
rant,  to  apprehend   the   Perfons  fuppofeci  to  have 
committed  this  Force;  and  difcouifing  with  her,  fhs 
exprefl'cd  her  felf  very  well  fatisfied  with  her  Mar- 
riage, fo  that  they  defifted  from  ferving  the  Warrant. 
Then  he  relies  upon  his  Reputation,  as  being  a  Man 
of  great  Credit,  and  having  had  Goods  configned  to 
him,    and  paid  Bills  of  Exchange ;    and  produces 
Witnefles  to  prove,  that  he  was  a  Trader  in  Norway, 
where  he  lived,  and  in  good  Credit,    remitted  Mo- 


ney,  drew  and   paid   Bills  of  Exchange,    freighted 
Ships,  &c.    and    was  in  very  good  Efteem  by  the 
chiefefl  in  thofe  Parts.     Then  he  called  other  Wit- 
nelles, to  let  you  know  how  rhe  young  Woman  car- 
ried it  at    the  Recorder's  ;    that  there  fhe  faid,  thac 
file  was  married  by  her    own  free    Confent,    &c. 
Gentlemen,  this  is  the  Sum  of  the  Evidence  that  he 
hath  given.     To  which  it  is  reply 'd.  That  as  to  wliat 
was  faid  before  the  Recorder,    that  is  true ;  fo  long 
as  he  had  her  Hand  in  his,  fhe  declared  her  Confent 
to,  and  Satisfadion  in  the  Marriage ;    but  when  he 
was  withdrawn,  and  Hie   was  examined  by  her  felf, 
flie   declared   her   Marriage  was  by  Violence  and 
Force,  that  flic  did  it  out  of  Fear,  &c.     Then  they 
tell  you  again,    of  a  Licenfc  that  was  taken  out  by 
him,    and   produced  by  him,  but  bore  D.vcc  almoit 
Three  Weeks  before  this  Marriage  was  accomp'ifh'd: 
Ir  was  obferv'd  alfo  upon  the  Licenfe,  that  this  Li- 
ccnfe  was  to  marry   Mrs.  Rawlins  of  the  Parifh  of 
St.  A'l^iry  IVbite-Chapel,  when  fhe  lived  not  there. 

This  is  the  Sum  ot  the  Evidence  on  both  Sides, 
and  thefe  Obfervations  are  lo  be  made  from  it : 

I.  You  are  to  know.  That  if  flie  be  taken  away 
by  Force,  and  afterwards  married,  t!;o'  by  her  Con- 
fent, yet  is  he  guilty  of  Felony :  For  it  is  the  taking 
away  by  Force  that  makes  the  Crime,  if  there  be  a 
Marriage,  tho'  by  her  Confent. 

II.  In  the  next  place  it  is  to  be  obferved.  That  fhe 
was  taken  away  by  F^orce,  and  a  Stratagem  wasufed 
to  give  an  Opportunity  thereunto,  and  the  Arreft  was 
but  a  Colour. 

III.  You  may  confider  upon  the  Evidence,  how 
far  the  Prifoner  was  concerned  in  the  firft  Force:  Ic 
is  true,  he  was  not  at  the  Arrefl,  and  did  not  appear 
until  fhe  was  brought  to  Hamvek's  Houfe ;  and  un- 
der that  Pretence  of  Bailing  her,  fhe  was  carried  to 
the  Vim  Tavern,  where  there  was  a  Parfon  ready, 
and  the  Marriage  was  had  in  fuch  manner  as  you 
have  heard.  Now,  confidering  thefe  Matters,  it  is 
left  to  you  to  determine,  whether  the  Marriage  was 
not  the  End  of  the  Arreff  ?  And  if  fo,  how  it  would 
be  poffible  for  fuch  a  Force  to  be  committed  to  ef- 
fed  the  Prifoner's  Deiign,  and  he  not  be  privy  to  it  ? 

IV.  If  it  can  be  imagined,  that  he  was  not  pmy 
to  the  colourable  Arreft,  yet  fhe  was  under  a  Force 
when  he  came  to  her  at  Hartwell's  Houfe  ;  and 
from  thence  i'm  was  carried  by  Force  unto  the  Vim 
Tavern,  where  fhe  was  married.  That  is  a  forcible 
taking  by  him  at  Hartwelts  Houfe ;  and  tho*  when 
file  was  at  the  Vine  Tavern  fhe  did  exprefs  her  Con- 
fent to  be  mariicd,  yet  it  appears  even  then  fhe  was 
under  a  Force,  and  had  no  Power  to  help  her  felf. 
Her  Marriage  was  by  Force,  when  file  was  carried 
to  Blah's,  and  put  to  Bed ;  all  tiiis  was  Force  : 
Nay,  when  file  was  carry'd  to  the  Juftice  of  Peace, 
e\'en  then  flie  was  under  a  Force  ;  and  all  that  fhe 
faid  was  not  freely,  but  out  of  Fear:  Such  a  Force 
would  a'.'oid  any  Bond,  for  fhe  was  under  Imprifon- 
ment.  But  however,  if  the  firft  taking  was  by 
Force,  and  flie  had  confentcd  to  the  Marriage,  the 
Offence  is  the  fame,  it  is  Felony. 

And  as  to  his  Reputation,  it  is  pofTible  he  might 
have  been  an  honefl  Man  :  A  Man  is  nor  born  a 
Knave,  there  muft  be  Time  to  make  him  fo,  nor  is  he 
prefently  difcovered  after  he  becomes  one.  A  Man 
may  be  reputed  an  able  Man  this  Year,  and  yet  be 
a  Beggar  the  next:  It  is  a  Misfortune  that  happens 
to  many  Men,  and  his  former  Reputation  will  iigni- 
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fie  nothing  to  him  upon  this  Occafion.  If  you  be 
fatisfied  upon  the  Evidence,  that  he  is  guilty  of  this 
Crime,  you  are  to  find  him  fo  j  if  not,  you  ought  to 
acquit  him. 

Szuendfen.  I  defire,  my  Lord,  that  my  Wife  may 
be  asked,  Whether  fhe  did  not,  upon  her  Knees, 
fwear,  fhe  went  away  from  me  as  good  a  Maid  as 
Ihe  came  to  me  ? 

L.  C.  J.  Bolt.  That  is  a  Qiicflicn  need  not  be 
ask'd,  lince  the  Marriage  is  fo  plainly  proved,  which 
is  fufHcient  to  bring  you  within  the  Statute. 


'The  yury  deftre  the  Aci  may  be  read. 

L.  C.  J.  Holt.     Let  it  be  read.     It  was  fo. 

The  Jury  ask  Mrs.  Rawliiu,  how  old  (he  is  ? 

Mrs.  Rauuliiis.     Eighteen  at  Candlemas. 

L.  C.  J.  Holt.  Would  you  ask  any  Queftions  up-» 
on  this  A.ix  ? 

yury.     No,  my  Lord. 

'Then  the  Jury  went  out,  and  after  Three  Hours^ 
fiay,  brought  him  in  Guilty. 

He  was  fentenc'd  ajterwards  along  with  Sarah 
Baynton. 


CLXXili.  The  Trials  of  Sarah  Baynton,  John  Hartwell  and 
John  Spurr,  at  the  Queen's-Bench,  for  forceahly  taking 
away  Mrs,  Pleauint  Rawlins,  and  -procuring  her  to 
he  Married  to  Haagen  Swendfen.  Nov.  25.  1702* 
Mich.  I  Ann. 


Motion  was  made  by  the  Queen's 
Council,  for  putting  oft"  this  Trial  to 
Friday  November,  27th,  but  his  Lord- 
fhip  would  not  grant  it,  but  ordered  it 
to  begin  prcfently. 


The  Prifoners  were  calul  to  the  Bur,    and  a  Prodw 

vtation  inade  for  all  concern  d  to  attend. 

The  Jury  were  Sworn,  whofe  Names  are,  liz,. 


Robert  Lympany,  Gent. 
fohn  Outing,  Gent. 
Francis  Parr,  Gent. 
Richard  Sealing,  Gent. 
Charles  Murry,  Gent. 
John  Cannon,  Gent. 


Giles  Ridle,  Gent. 
Robert  Legg,  Gent. 
Thomai  Elton,  Gent. 
Charles  Longland,  Gent. 
Simon  Smith,  Gent. 
Henry  Lobb,  Gent. 


Clerk  of  the  Ar.^Arah  Baynton,  John  Hartzvell, 
l3  and  John  Spurr,  hold  up  your 
Hands.  \lVhich  they  did.]  Gentlemen  of  the  Jury, 
look  upon  the  Prifoners,  and  hear  their  Charge. 
Then  the  IndiElment  was  read  as  in  the  fir jl  Trial :  Upon 
which  they  were  Arraigned,  and  plead  Not  Guilty. 
*Sir  Simon  *  Mr.  Sol  Gen.  May  it  plcafe  your 
Harcourt.  Lordfhip,  and  you  Gentlemen  ot  the 
Jury  ;  The  Prifoners  at  the  Bar,  together  vvith  one 
Svcendfsn,  ftand  Indicted  before  you  for  a  xcxy  great 
Oftence  ;  Swendfen  {[ox  whofe  Sake  this  Felony  was 
committed,  lor  which  the  Prifoners  are  now  to  an- 
fwer)  has  already  had  his  Trial :  The  Three  Pri- 
foners at  the  Bar  were  his  Accomplices.  .  The  Law, 
to  fhow  how  odious  fuch  Oflences  are,  and  to  deter 
all  Perfons  whatfoe\^er  from  committing  them,  has 
made  no  Diftinction  between  the  Principal  and  Ac- 
ceffories  :  The  Abettors,  Procurers,  or  Contrivers, 
are  declared  and  enacted  to  be,  and  to  be  judged  as 
Principal  Felons.  The  Gentlewoman  mentioned  in 
the  Indictment,  Mrs.  Pleafant  Rawlins,  was  the 
Daughter  of  Mr.  U'^iUiam  Rawlins,  who  left  her  a 
good  Fortune  :  Her  Grandrather  likewife  left  her 
an  Eftate  of  Inheritance.  Her  Father  being  dead, 
her  Guardian,  Mr.  Busby,  placed  her  under  the  Care 
of  his  Sifter,  who  boarded  with  her  at  one  A-Irs. 
Nightingale's.  Mrs.  Baynton  (one  of  the  Prifoners  at 
the  Bar)  and  Mr.  Swendfen  lodged  at.  Mr.  Blake  s^ 


where  they  projefted  what  was  afterwards  put  irt 
Practice.  Lodgings  were  to  be  taken  for  Mrs.  Bayn- 
ton at  Mrs.  Nightingale's.  In  order  thereunto,  'twas 
pretended.  That  fhe  was  a  Country  Gentlewoman 
who  came  to  Town  about  a  Law-Suit,  and  beinc^ 
very  tender  of  her  Reputation,  would  board  in  a  fober 
Family  By  thcfe  Inlinuations,  Lodgings  were 
taken  for  her  at  Mrs.  Nightingale's,  where  in  a  lit- 
tle Time  fhe  got  acquainted  with  the  Family  ;  and 
in  Converfation,  as  often  as  'twas  poffible,  would 
take  fome  Opportunity  to  difcourfe  of  her  own  Af- 
fairs, particularly  of  her  Relations,  of  her  dear  Bro- 
ther Swendfen,  who  was  never  mention'd  without  ma- 
ny Commendations.  Mr.  Swendfen,  tho'  no  ways 
related  to  her,  often  vifited  her  under  that  Chara- 
fter:  But  Mrs.  Baynton  ha\ing  lived  a  very  fcan- 
dalous  lewd  Life  in  Town,  could  not  long  continue 
under  the  Difguife  flic  came  in  to  Mrs.  Nightingale's. 
Intimation  was  given  to  the  Family  of  her  true 
Character,  and  Notice  thereof  was  foon  given  to  her 
by  her  Maid.  WhereupcMi  flic  rcfolv'd  to  quit  her 
Lodging  ;  and  being  paft  all  Hopes  ot  betraying 
Mrs.  Rawlins,  and  wheedling  her  into  lier  Ruin 
with  her  Cor.fent,  fhe  enters  upon  another  Projed, 
which  was  to  bring  about  the  Marriage  by  Force 
and  Violence. 

In  diis  Ccntrivance,  you  will  find  every  one  of 
the  Prifoners  at  the  Bar  had  their  feveral  Parts  to 
act ;  Hartwell  was  to  get  a  Writ,  Mrs.  Baynton,  who 
could  not  be  concerned  in  the  Execution  of  the  Writ, 
was  to  contrive  when  and  in  what  manner  it  might 
be  executed  :  Hartwell  fucs  forth  the  Writ,  and: 
Mrs.  Ba)ntcn  appoints  the  Time.  She  knowing  it 
to  be  the  ufuai  Cuftom  for  Mrs.  Bmby  and  Mrs. 
Rawlins  to  go  to  Church  on  Friday  Morni ni^sj  fhe 
prepares  a  Coaeli,  and  proiers  her  Service  to  fet 
them  down  at  the  Cliapel,  and  prevail'd  with  them 
to  come  into  the  Ccacii.  As  they  were  going  to- 
ward  tlie  Chapel,  H.tnwcli  the  Baiiift'  "flops  the 
Coach,  and  gets  into  it ;  and  Spurr  Conducts  the 
Coach  to  a  Houfe  that  they  had  prepared  for  their 
Purpofe.  When  Hirtwell  got  into  the  Coach,  Mrs. 
Rawlins  and  Mrs.  Bmby,  noz  imagining  themftlves 
to  be  concerned,  delired  him  to  let  them  go  out  ; 
No,  fays  Hartweli  ru  Mrs.  Busby,  it  is  you  that  I  am 
concerned  with  ;  let  you  and  I  iiave  a  few  Words  to- 
gether^ 
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gether,    aacl  all  Things  uill  be  fet  to  rights.     But 
Mrs  Pu^h  refiifing  to  have  anyDifcoiirfe  with  him, 
away  they  were  all  carry 'd  (Mrs.Bus[>y,  Mrs.  Raio- 
'im,   and    Mrs.  Baynton)  to  the  Star  and  Garter 
Tavern  in  Drury  Lane.    While  Mrs.  Busily  and  Mrs. 
Raiv!ins  were  kept  together,    they  had  no  Hopes  of 
makins^  Mrs.  i^«u'//K.f  marry  ;  and  therefore  Harfwell 
by  Force  takes  away  Mrs.  Rawlins,  and  carries  her 
to  his  own  Houfe :  Spiirr,  who  had  no  Procefs  what- 
{Cicvcr  againft  Mrs.  Bushy,  yet  keeps  her  Prifoner  at 
the    Star   and  Garter.       Mrs.  Baynton    feeing    her 
Friends  ufed  in  this  manner,  pretended  a  very  great 
Concern,    and   out  of  Kindnefs  went  to  find  their 
Friends  to  Bail  them.     Mrs.  Razdim  had  not  been 
long  at  Hartn-ell's  before   Mrs.  Baynten  came  into 
the'^Houfe  to   her,    in   a  great  Surprize  to  find  her 
there,  telling  her  Hie  fancied,  as  fhe  pafled  by  Hart' 
■well's  Houfe,  (he  heard  Mrs.  Rawlins's  Name  men- 
tioneti :   Immediately  flie  gave  her  a  very  melancho- 
ly Account,    how  fhe  had  been  in  Search  for  her 
Friends ;  but  none  could  be  found,  and  to  Goal  fhe 
mull   £^0,    e.\cept  Bail  could  be  got.      At  laft  fhe 
thought  of  her  Brother,    fhe  wa3  fure  he  would  be 
her  Bail ;  and  havini^  placed  him  hard  by,  fhe  brings 
liim  to  HaYtweh\.  'When  he  comes  there,  all  Three 
of  them  {Hartwell,  Mrs.  Baynton   and   Mr.  Swend- 
fen)  under  Pretence  of  fetting  Mrs.  Rawlins  at  Li- 
berty,   take  her  to  another  1  avern,    where  fhe  was 
plainly  told,    fhe  muft  marry   Mr.  Swendfen,  or  go 
to  Newgate,    and  imdergo  the  Miferies  of  a  Goal : 
If  fhe  married,    then  all  ihould  be  well.     The  Cir- 
cumftances  of  the  Taking,  Detaining,  and  Marry- 
incr  this  Gentlewoman  at  that  Tavern,  and  of  the 
fevcral  Fafts  I  have  mentioned,    our  WitnefTes  will 

prove  to  you. 

Mr.  Busby  Sworn. 

Serj.  Darnel.  I  pray  give  his  Lordfhip  an  Ac- 
count of  this  young  Gentlewoman,  Mrs.  Pleafant 
Rawlins. 

Mr.  Biiii"/.  My  Lord,  her  Father,  Mr.  IVilliam 
Rawlins,  was  a  Man  of  a  very  good  Eftate :  He  or- 
dered his  Eftate  to  be  fold  to  pay  his  Debts  and  Le- 
gacies, and  the  Overplus  was  given  to  his  Daughter 
this  young  Gentlewoman,  which  was  about  2000/. 
Her  Grandfather  likewife  by  Will  left  her  an  Eftate 
of  10  /.  per  Annum. 

Mrs.  Nightingale  Sworn. 

Serj.  D.xrnel.  Wxs.  Nightingale,  pray  give  an 
Account  to  his  Lordfhip,  how  long  this  Gentlewo- 
man livtd  in  your  Houie. 

Mrs.Ni'^htihgak.  My  Lord,  fhe  hath  lived  with 
me  about  'Fhree  Years  ;  and  lince  Mrs.  B;'sl'^  and 
Mrs.  Rawlins  came  to  live  with  mc,  my  Flusband 
di-.d:  lam  likewi'e  a  Widow  too;  we  all  lived  to- 
gether. Mrs.  St.  yolin,  abour  Nine  Weeks  before 
this  Fad,  came  tome,  and  asked  me  whether  I  took 
Boarders  ?  1  laid,  No,  I  would  take  none  without 
it  were  th'-ife  Ladies  that  b(mrded  with  me  before. 
She  told  me,  this  was  a  Country -Gentle  woman  that 
was  comiin^  to  Town  about  a  Suit  of  Law  ;  fhe  was 
a  verv  good  Woman,  and  would  be  near  a  Church. 
She  told  me,  that  flie  was  a-kin  to  the  Lady  Anne 
Baynton,  and  a  great  deal  more  that  I  cannot  re- 
member :  But  I  told  her,  I  did  not  deiign  to  take 
Boarders.  Siie  came  about  Three  Weeks  after,  and 
asked  me,  whether  I  was  in  the  fame  mind  ?  She 
told  me  the  Gentlewoman  was  come  to  Town :  She 
told  me  (lie  was  an  extraordinary  good  Woman, 
and  that  her  Husband  was  acquainted  with  the  Fa- 
mily, and  gave  her  an  extraordinary  Charatter. 
She  faid  fhe  would  not  have  parted  with  her  herfelf. 
but  that  fhe  did  not  take  in  Boarders,  and  therefore 
thouj^hc  it  not  worth  her  while  to  take  her  in. 


L.  C.  ].  Holt.  Did  fhe  fay,  fhe  was  her  Husband  S 

Acquaintance  ? 

Mrs.  Nightingak.     She  told  me.  That  her  Huf. , 
band  was  very  well  acquainted  with  the  Family.  She 
told  me,  Mrs.  Baynton  came  to  Town  on  Saturday 
Night,  and  was  very  weary  with  her  Journey.     She 
faid  to  me.    Madam,    if  you  pleafe  (he  fhall  come 
to  you,    and  recommend  her  felf     At  length  fhe 
came,  and  repeated  the  fame  Things,  That  (he  was  a 
Country-Gentlewoman,  and  came  up  about  a  Suit  of 
Law,  &c.  She  faid.    Madam,  I  underftand  you  are 
very  nice  in  taking  of  Boarders,    which  makes  me 
the  willinger  to  come  to  board  with  you.      I  took 
her  to  be  a  very  fobcr  Woman ;   and  feeing  it  was 
but  for  a  little  while,    I  agreed  with  her.     She  faid 
(he  would  come  on  IVednefday  :  The  Reafon  fhe  told 
me,  that  fhe  came  to  Town  no  fooner,  was,  becaufe 
her  Maid  was  lick  of  a  Fever.      Mrs.  St.  John  re- 
commended to  her  a  Neighbour's  Child,  which  was 
a  pretty  civil  Girl;   fhe  hired  her,    which  made  mc 
ftill  like  her  the  better.     On  Wednefday,  Mrs.  Bayn' 
ton  and  her  Servant  came  :    We  were   all  Widows, 
and  became  very  familiar  in  a  (hort  Time  ;  for  (he 
is  a  Perfon  of  a  great  deal  of  Senfe,  if  pleafed  God 
to  give  her  Grace.     She  invited  us  on  Michaelmas- 
Day,  to  go  on  Board  of  a  Norway  Ship ;  (he  had  a 
Friend  there.     One  of  my  Friends  asked,  whether 
(he   had  any  Intereft  in  it?   She  faid,  Yes,  fhe  had. 
She  likewife  faid  (he  had  a  dear  Brother  come  to 
Town,  an  extraordinary  Chriftian,  that  had  married 
her  Sifter  :   They  ftrived,  (he  faid,  who  (hould  out- 
do one  another  in  Affeftions ;  and  when  her  Sifter 
was  upon  her  Death-bed,    (he  recommanded  Mrs. 
Baynton  to  be  both  his  Wife  and  Sifter.    Mrs.  Bayn- 
ton faid.  My  dear  Brother  will  come  To-morrow  to 
fee  me.     Accordingly  he  came,  with  Two  Gentle- 
women with  him,    that  we  never  faw  before  nor 
(ince  :     Then  fhe  fent  for  a  Bottle  of  Claret,    and 
defired  us  to  drink,  which  we  did,  with  them.  Then 
fhe  took  Occalion  to  praife  the  Family  (he  was  in  : 
She  invited  her  Brother  to  live  in  the  fame  Street 
near  to  her,  feeing  he  had  but  a  pingling  Stomach ; 
and  faid,  fhe  believed  he  would  like  their  Viduals 
He  declined  that,  faying,  it  was  out  of  the  way  for 
his  Bulinefs,    being   obliged   to  be   every  Day   at 
'Change.     Then  (he  asked  me,  what  I  would  have  a 
Meal,  if  he  (houid  come  at  any  Time  to  fee  her?     I 
told  her  1 2  d.    for  a  Dinner ;    for  fo  I  had  of  the 
young  Ladies  Friends  that  came  to  fee  them, 

Serj.  Darn.  Pray,  how  did  the  Country-Gentle- 
woman b.-have  her  felf? 

Mrs.  Nighting.     She  feem'd  to  be    very  modef^' 
but  (how'd  abundance  of  Love  to  her  Brother. 
Serj.  D  rn.     h\  her  Behaviour  ? 
Mrs.  Nighting.     Very  well,  below  Stairs ;  but  the 
Maid  faid  (he  would  fwear  above. 

Council.     How  oft  did  he  dine  there  ? 
Mrs.  Nighting.     Nine  or  Ten  times. 
Council.     You  fay  he  dined  Nine  or  Ten  times  at 
your  Houfe,  did  you  difcern  that  there  was  any  thing 
of  Love  betwi.xt  him  and  Mrs.  Rawlins? 

Mrs.  Nighting.  No  body  in  the  Houfe  difcerned 
that  there  was. 

Serj.  Darnel.  Were  they  obferved  at  any  Time 
to  be  alone  ? 

Mrs.  Nighting.  No,  Sir,  they  were  never  alone 
that  I  know  of. 

Serj.  Darnel.  Had  you  any  Miftruft  of  Mrs.' 
Baynton  ? 

Mrs.  Nighting.  Yes,  Sir  ;  (he  came  twice  homt 
elevated  with  Drink,  and  we  began  to  fufped:  there 
was  fomethihg  between  her  and  her  Brother  that 

was 
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was  not  ufual.  My  Lord,  her  Servant  took  noticcj 
that  we  carried  it  with  Sttangenefs  towards  her 
Miftrefs  ;  infomuch  that  fhe  faid  to  her  Miftrefs, 
Do  you  not  difcern  the  Family  to  be  ftrange  ?  Ay, 
Betty^  (faid  fhe)  but  I  do  not  care  •  if  they  roufe 
me,  they'll  find  me  like  a  Lion :  Or  that  Efteft. 

Mr.  Sol.  Gen.  Did  Mrs,  Bayutoii  difcern  that  you 
knew  that  Ihe  faid  fo  ? 

Mrs.  Nighting.     No,  Sir. 

Mr.  Sol.  Gen.  Did  you  exprcfs  any  Diflike  of 
her  ? 

Mrs.  Nighting.  No,  Sir,  nor  to  her ;  tho'  I  dif- 
covcred  my  Diflike  ot  her  to  feveral  of  the  Family, 
telling  them,  Idefigned  to  give  her  Warning  when  her 
Month  was  up.  But  before  that,  fhe  came  to  me 
and  paid  me,  as  her  Cuftom  was,  for  a  Week.  She 
told  me  fhe  had  received  a  Letter  from  her  Friends, 
That  the  Tniflees  had  made  up  the  Bulinefs;  and 
the  City  being  chargeable,  /he  dcfigned  to  return 
into  the  Country.  I  went  to  my  Mother  in  another 
Room,  and  exprcfled  to  her,  with  a  great  deal  of 
Joy,  the  Warning  (he  had  given  me.  When  her 
Time  was  expired,  flie  came  to  me  again,  and  faid 
There  was  a  Fellow  would  cheat  her  in  Town,  and 
that  fhe  muft  take  out  a  Statute  ot  Bankrupt  againft 
him,  which  would  detain  her  a  Week  longer;  and 
upon  her  Defire,  becaufe  I  would  part  friendly,  I 
confented  to  her  flaying  a  Week  longer. 

L.  C.  J.  Holt.  Speaking  to  the  Prifener  Baynton, 
faid.  She  might  ask  Qiieftions. 

Mrs.  Baynton.  Yes,  my  Lord.  Mrs.  Nightingale, 
when  I  went  into  your  Houfe  there  was  no  fuch 
Character  of  me,  as  you  fpeak  of;  but  you  invited 
me  ;  and  I  faid.  That  if  I  fhould  be  troublefome,  I 
would  not  come. 

L.  C.  J.  Holt.  She  liked  you  well  by  the  Cha- 
rafter  that  was  given  you  by  Mrs.  St.  John,  but  af- 
terwards fhe  had  no  fuch  good  Thoughts  of  you. 

Mrs.  Faynton.  If  they  did  not  like  me,  my 
Lord,  they  might  have  given  me  Warning ;  but  in- 
ftead.  of  that,  when  I  gave  her  Warning,  fhe  feemed 
to  be  forry. 

L.  C.  J.  Holt.  She  was  glad  of  the  Opportunity 
of  your  giving  her  Warning. 

Mrs.  Baynton.  You  were  pleas'd,  Mrs.  Nightin- 
gale, to  fpeak  of  going  aboard  of  Ship,  it  was  af- 
ter Mr.  Sv^endfen  had  been  there  a  fecond  time : 
When  he  came  to  your  Houfe,  you  faid  you  loved 
Punch  entirely  ;  and  I  faid,  Ifyoupleafe,  Madam, 
Mr.  Swendfen  fhall  make  a  Bowl ;  and  this  was  be- 
fore our  going  on  Board. 

L.  C.  J.  Holt.  Was  Mr.  Swendfen  aboard  the 
Ship  ? 

Mrs.  Nightingale.  Yes,  he  was ;  but  I  knew  not 
of  his  being  there. 

Mrs.  Busby  Sworn. 

Serf.  Darn.  Come  Mrs.  Busby,  give  an  Account 
to  my  Lord  and  the  Gentlemen  of  the  Jury  what 
you  know  of  this  Matter. 

Bitsljy.  My  Lord,  I  know  Mrs.  Nightingale  told 
me  that  Mrs.  St.  John  came  to  take  Lodgings  for 
Mrs.  Bnynton,  according  as  Mrs.  Nightingale  cx- 
prefled  her  fclf ;  and  I  was  a  little  curious  in  En- 
quiring what  fhe  was,  and  begged  her  Pardon  for 
asking  fo  many  Qiieftions  about  her, 

Serj.  Darn.  After  fhe  had  been  there,  how  did 
fhe  carry  her  felf  ? 

Mrs.  Busby.  At  Michaelmas-Day,  at  Night,  fhe 
came  up  very  brisk,  and  faid  fhe  had  heard  from 
her  Dear  Brother,  and  fell  a  praiiing  him,  and  faid 
how  happy  fhe  was  in  him ;  and  that  her  Sifter, 
upon  her  Death-bed,   faid  that  fhe  fhuiild  be  both 


Wife  and  Sifter  to  him  ;  She  faid  likewife,  that  flie 
had  been  a  Widow  4  Years,  and  that  fhe  would  ne- 
ver marry  for  the  Love  fhe  had  to  her  Brotiier. 

Serj.  Darn.  Pray  give  an  Account,  Mrs.  Bushy, 
whether^  there  was  any  Talk  in  the  Family  of  this 
Woman's  leaving  the  Family  ? 

Mrs.  Bushy,  Sir,  as  to  her  leaving  the  Houfe,  We 
were  informed  diat  fhe  v.as  not  what  we  took  her 
to  be ;  and  Mrs.  Nightingale  and  I  were  very  un- 
eafy  ;  at  which  Mrs.  Nightingale  defign'd  to  warn 
her  away. 

Coun.  Mrs.  Bushy,  Pray  give  an  Account  of  your 
going  in  the  Coach  with  her. 

Mis.  Busby.  On  Friday  Morning,  the  (5th  oftliis 
Month,  Mrs.  Baynton  faid  fhe  was  going  to  have 
her  Lac'd-Head  wafhcd  ;  fhe  fent  her  Maid  for  a 
Coach,  and  fliid  flie  would  fet  us  doWn  near  the 
Chapel.  After  fhe  had  invited  me,  and  I  faV/  the 
Coach,  I  did  not  know  how  to  evade  it  well,  but 
accepted  of  her  Civility.  She  bid  the  Coach  ftop 
at  Hedge-Lane,  and  faid  we  fhould  be  as  near  to  the 
Chapel,  as  fhe  went  to  the  Place  whither  flie  was 
going.  When  we  came  to  the  Old  Buildings,  I  was 
looking  out  at  them,  and  on  the  contrary  fide  I 
heard  a  Buftle,  Mrs.  Baynton  called  to  the  Coach  to 
go  on,  and  prefently  Harfxell  was  in  the  Coach, 
with  his  Arm  about  Mrs.  Rawlins's  Wafte.  I  did 
think  Mrs.  Baynton  was  Arrefted,  I  cry'd  out  for 
God's  fake  let  us  alone,  we  arc  not  concern'd. 
Hartwell  puU'd  up  the  Glafs,  and  faid  we  were  the 
Perfons  concerned.  She  (pointing  to  Hartwell  at 
the  Bar)  faid.  This  is  the  Man,  and  he  himfelf 
own'd  it  before  the  Recorder,  that  he  told  me  'twas 
the  Young  Lady  and  I  was  concerned ;  fays  he,  Let 
me  have  a  few  Words  with  you,  and  all  will  be 
well.  I  faid.  To  be  fure  I  will  not  fay  any  thing  to 
you  except  my  Friends  were  near.  This  Lady,  Mrs. 
Baynton  faid.  No  Madam,  be  fure  do  not;  fhe  ad- 
vifed  me  not  to  be  frightned,  for  fuch  a  Cafe  once 
happen'd  to  her  with  her  Niece.  I  asked  Hartwell 
what  he  would  do  with  us  ?  He  faid  he  would  carry 
us  to  a  Place  where  we  might  fend  for  our  Friends, 
and  make  up  the  Bufinefs.  Mrs.  Baynton  feemed  to 
take  my  Part,  and  faid  fhe  would  go  to  my  Friends; 
and  fuch  Difcourfe  as  this  held  till  we  came  to  the 
Star  and  Garter  Tavern. 

Coun.     Mrs.  She  pretended  to  be  your  Friend  ? 

Mrs.  Bushy.  Yes,  Sir,  fhe  argued  with  the  Bai- 
liff and  faid,  may  I  not  go  where  I  will  ?  And  feem- 
ed to  be  very  angry  with  him.  Mr  Hartwell  alfo 
feemed  to  be  very  angry  with  her,  and  call'd  her 
Mrs.  Pert,  faying  ;  if  fhe  were  Civil,  fhe  fhould 
have  the  more  Refpeft. 

Coun.    Whom  did  he  call  Mrs.  Pert  ? 

Mrs.  Bushy.  He  called  Mrs.  Baynton  fo.  Thea 
they  carry 'd  us  to  Drury-Lane,  and  fhe  advifed  us 
to  put  on  our  Masks  upon  our  Faces :  I  thought  to 
do  it,  but  afterwards  recalling  my  felf,  and  thinking 
I  had  done  nothing  amifs,  I  would  not.  They  con- 
duced us  to  the  Tavern  and  put  us  into  a  back 
Room,  and  Mrs.  Baynton  haft'ned  out  of  the  Room 
as  it  fhe  would  go  for  fome  of  my  Friends,  as  fhe 
faid  fhe  would  :  I  direfted  her  to  Mr.  Thornton 
and  another ;  which  fhe  faid  (lie  went  to.  The  Roora 
where  we  were  was  very  dark,  fo  we  prelfed  into  a 
forward  one  :  we  were  in  a  very  great  Fright,  info- 
much,  that  I  faid  to  Mrs.  Rawlins,  We'll  live  and 
die  together,  and  then  fhe  took  me  hold  by  my 
Arm.  Hartwell  feeing  that,  took  her  from  me  by 
Force,  and  faid  fhe  muft  go  with  him.  I  under- 
flood  fhe  was  Arrefted  in  one  Court,  and  I  in  ano- 
ther ;    She   muft  go  to  the  Marjhalfea,   and  I  to 
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Netvgate-  Then  they  hurried  her  down  Stairs  out 
at  a  back  Door  into  a  Coach :  I  cry'd  out  Murder 
out  of  the  Window,  and  faid.  For  God's  fake  take 
care  of  the  young  Woman,  for  I  know  not  where 
they  are  carrying  "her.  After  this,  Mr.Spurr  faid  to 
me.  What  have  you  got  by  Bawling  ?  we  are  better 
known  here  than  you.  My  Fright  was  very  great, 
and  I  was  very  much  furprized :  There  was  a  Man 
left  with  me,  I  made  my  Complaint  for  Friends  to 
be  fent  for.  Says  I  to  him  :  Is  it  Treafon  or  Felony  ? 
He  told  mc  he  did  not  know,  he  was  only  hired  for 
a  Crown  to  keep  me :  I  defired  that  the  Gentlewo- 
man of  the  Houfe  might  come  up  to  me ;  it  was 
about  I  2  a  Clock,  and  at  laft  fhe  did.  And  Mr. 
Wakeman  came  up,  and  faid,  Madam,  Why  do  you 
not  Eat  and  Drink  ?  He  faid  the  young  Gentlewo- 
man was  well,  and  did  both.  Said  the  Woman  of 
the  Houfe  to  me.  Do  not  you  owe  Money  ?  1  faid. 
No.  Nor  the  young  Lady  neither  ?  I  anfwered,  None 
that  we  fliould  be  Arrclled  for.  When  this  Mr. 
Wakeman  was  here,  faid  the  Gentlewoman  of  the 
Houfe  to  me,  Why  do  you  not  enquire  into  the 
Caufe  of  Action?  JVahman  told  me,  that  there 
was  a  Writ  again  ft  Sahina  Bnsly,  at  the  Suit  of 
TViUiam  [fones,  and  that  llllJiain  Jones  Arrcfted  mc. 
Says  the  Woman  of  the  Houfe,  it  may  be  your  Name 
is  not  right,  and  fo  you  may  be  falfly  Arrefted.  I 
asked  whether  I  might  not  fend  for  Bail,  it  being 
an  Aftion  of  Debt.  It  being  an  Aftion  of  Debt, 
fays  he,  you  may  ;  and  I  will  go  for  you  as  cheap, 
and  as  foon  as  a  Porter.  But  I  faw  him  no  more 
till  Night. 

Conn.     How  long  did  they  keep  you  ? 

"Mrs,  Busby.  It  was  betwixt  lo  and  ix  when 
they  carried  me  there  firft,  and  it  was  not  till  near 
Night  that  I  faw  him  again. 

Serj.  Darn.  Did  he  make  you  give  Bail  for  your 
Difcharge  in  the  Afternoon  ? 

Mrs.  Bnsby.  There  was  a  Lad  in  the  Room  faid. 
Madam,  1  will  go  to  fome  of  your  Friends  for  you. 
I  directed  him  to  fome  of  them,  and  when  he  came 
again,  he  faid,  they  were  not  at  home.  There  was 
a  Poor  Man,  a  Labourer,  at  work  in  the  Chimney, 
he  crave  me  a  private  Wink,  and  faid  he  would  go 
tor  me,  for  he  knew  Mr.  Unkles ;  he  went,  and 
Mr.  Vnkles  came.  I  likewife  fent  for  Mr.  'Thornton 
and  another ;  they  all  came,  and  met  together.  Mr. 
"Thornton  demanded  on  what  Account  they  kept  me 
there  ?  They  faid  they  had  a  Writ  againft  me  of 
200 /.  Then  they  faid  they  would  Bail  me.  They 
asked  them.  Where  the  young  Lady  was  ?  They 
cold  him  (he  was  with  her  Friends.  Then,  my  Lord, 
after  this,  the  Bailift's  (hifted  off',  and  I  knew  no- 
thing more  of  it,  but  went  away  to  get  a  Warrant 
to  take  care  of  the  young  Lady. 

Coun.  Had  you  any  manner  of  Dealings  with  Mr. 
"Jones  ? 

Mrs.  Bushy.  No  manner  ot  Dealings  with  him  in 
all  my  Life. 

Mr.  Mountague.  When  you  came  into  the  Fore- 
Room,  was  Hartv:ell  then  with  you  in  the  Room  ? 

'is.\xs.Btisby.  She  audi  was  in  a  great  Fright;  fe- 
vcral  was  there,  and  Hart-well  was  one  of  them. 

L.  C.  J.  Holt.     Was  Mrs.  Bayntonthcvc} 

Mrs.  Bush.     Yes,  my  Lord. 

L.  C.  J.  Holt.     How  long  did  fhe  ftay? 

Mrs.  Busby.  She  went  out  prefently  ;  fhe  told  me 
ftic  would  go  to  fome  of  my  Friends  j  and  away  fhe 
went. 

L.  C.  J.  Holt.    Did  fhe  come  again  ? 

Mrs.  Busby.    No,  my  Lord. 
•    I,  C.  J.  Holt.  Did  you  k^ Hartwell th^ve} 


Mrs.  Busby,  my  Lord,  he  was  there,  and  forced 
the  young  Lady  trom  me ;  and  Spurr,  when  I  puc 
ray  Head  out  of  the  Window,  and  cried  after  her, 
faid  to  me.  What  have  you  got  by  your  Bawling  ? 
We  are  better  known  here  than  you. 

Mr.  Juftice  Gould.  Pray,  when  was  the  firft  time 
you  took  notice  of  Spurr  ? 

Mrs.  Busby.  Sir,  the  firft  time  I  took  particular 
notice  of  him,  was,  when  I  put  my  Head  out  of  the 
Window ;  but  it  feems  he  rid  behind  the  Coach  ; 
he  was  left  with  me  when  Mrs.  Rawlins  was  taken 
away,  and  was  in  the  Room  when  my  Friends  came  ; 
and  Mr.  Wakeman  was  there  too. 

Mr.  Juftice  Po-well.  I  ask  you,  did  your  Friends 
offer  Bail  ? 

Mrs.  Busby.     Yes,  Sir,  they  did. 

Mr.  Juftice  Po-well.  Did  any  of  them  require 
Bail? 

Mrs.  Busby.  My  Friend,  Mr.  Thornton,  asked  on 
wiiat  Account  they  kept  me  ?  And  they  faid  they 
had  an  Aftion  of  200  /.  againft  me. 

Ha.t-well.  Was  1  there  then?  Did  I  ever  come 
back  after  you  were  there  ? 

Mrs.  Busby.     I  believe  you  were,  but  I  cannot  be 
pofitive  ;  but  you  were  in  the  Coach,  and  you  were 
the  Man  that  carried  away  Mrs.  Rawlins  from  rae. 
Mr.  Wakeman  called. 

Mr.  Sol.  Gen.  Give  an  Account  to  my  Lord  and 
the  Counfel,  of  what  you  are  concerned  in  this 
Matter. 

Mr.  Wakeman.  If  it  fliall  pleafe  your  Honour,  my 
Lord,  Mr.  Hart-well  came  on  Wednefday,  (before 
this  thing  happen'd)  to  my  Houfe,  and  left  VVord 
there,  that  there  was  a  W^rit  to  be  Executed,  if  I 
would  Execute  it  :  I  was  not  then  at  Home,  but 
when  I  came  Home,  which  was  late  at  Night,  my 
Daughter  told  me  of  it.  I  went  to  him  on  Thurf- 
day  Morning.  He  faid  to  me,  Mr.  M^akeman,  I 
have  a  Writ  to  be  executed,  will  you  do  it  ?  I  faid 
I  would.  Then  he  carried  me  to  Weftminfier  to  the 
Mitre-Tavern,  and  made  no  Itop  nor  ftay ;  then  ha 
called  for  a  Q.uart  cf  Ale,  and  a  Qiiart  of  White- 
Wine,  and  a  Toaft  and  Cheefe  ;  and  when  we  had 
Eat  one  Toaft,  we  had  another.  The  Man  of  the 
Tavern  came  in,  whofe  Name  was  Holt.  Mr.  Hart'' 
well  faid  to  me.  We  muft  not  do  the  Bufinefs  this 
Morning ;  it  cannot  be  done,  faid  he :  But  he  ap- 
pointed me  to  come  on  Friday  Morning.  He  or- 
dered me,  if  I  came  firft,  to  call  for  Wine,  and  the 
fame  as  we  had  before.  I  came  firft,  and  called  for 
Wine,  Ale,  a  Toaft  and  Cheefe ;  in  the  mean  time 
Mr.  Hartwell  came  in,  and  Eat  fome  with  me. 

L.  C.  J.  Holt.     Who  was  the  Writ  againft  ? 

Mr.  Wakeman-  It  was  againft  Madam  Ra-wlins. 
Mr.  Holt  went  out,  and  called  Mr.  Hart-weU,  and 
faid,  the  Bufinefs  would  be  done  that  Morning. 
Then  we  followed  him  to  Strstton-Ground.  Mr. 
Holt  faid  to  Spun  and  my  felf,  we  had  beft  ftand 
near  the  Place :  He  took  Mr.  HartweU  with  him 
to  the  Top  of  the  Street,  the  People  gazed  at  us, 
and  I  was  afhamed,  and  went  into  an  Ale-Houfe ; 
a  Man  came  back,  and  faid.  The  Coach  is  at  the 
Door ;  and  Mr.  HartweU  came  and  faid,  tlie  Coach 
would  come  by  prefently  ;  Mr,  HartweU  and  Spun- 
went  before,  and  bid  me  follow  the  Coach  ;  anci 
coming  near  the  Park,  in  Wejlminjler,  I  was  be- 
hind ;  Mr.  Spurr  flopped  the  Coach.  Mr.  Spurr 
flopping  the  Coach  I  made  up  to  it  ;  but  before  I 
came  to  it  Mr.  HartweU  was  in  the  Coach,  and  whaE 
he  faid  to  them  I  do  not  know. 

L.  C.  J.  Holt.  Who  flopped  the  Coach  ? 

Mr.  Wakeman, 
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Mr.  IVakeman.  Mr.  Spurr  (lopped  the  Coach,  and 
ferved  the  Writj  it  was  my  Writ.  Mr.  HanixieU  or- 
dered the  Coach  to  drive  to  the  Star  and  Garter  Ta- 
vern in  Drury-Lane  ;  we  went  all  along  with  it  ; 
and  when  we  came  there,  they  led  us  to  a  little 
Room,  and  the  Gentlewoman  did  not  like  it,  but 
went  into  a  forward  Room,  and  this  Gentlewoman 
pointing  to  Mrs.  Baynton)  with  her  Band-box,  was 
with  them. 

Cour?.     Who  was  it  ? 

Mr.  IVakeinan.  Qoiming  to  Mrs.  Baynton  at  the 
Bar,  /aid  'twas  Jhe)  I  did  not  know  but  {he  was  this 
Lady's  Friend  ;  I  never  faw  any  of  them  before  in 
all  my  Life.  Mr.  Hartrve/l  went  down,  and  Mrs. 
Baynton  ;  and  I  thought  fhe  went  to  fetch  Madam 
Rawlins's  Friends.  Mr.  Hartwell  came  to  the  young 
Lady,  and  faid.  You  muft  go  to  my  Houfe.  The 
voun^  Gentlewoman  faid,  O  Lord,  don't  part  us. 
Bur  he  did  fo,  and  pur  her  into  a  Coach.  I  faw 
the  Gentlewoman  going,  but  did  not  go  with  her  my 
felf,  for  I  was  (lopped  by  a  Gentleman  of  my  Ac- 
quaintance ;  but  when  I  came  to  Mr.  Hartwell's 
Houfe,  I  fliid,  Mr.  Hartwell,  Where  is  the  young 
Gentlewoman  ?  He  told  me  (lie  was  b'.low  Stairs. 
I  told  him  that  I  had  fomething  of  Bufmcfs  elfe- 
v.here.  I  asked  him,  and  he  gave  me  Leave  to  go. 
I  went,  and  when  I  returned  back  to  Mr.  Hartweh's 
Houfe,  I  asked  for  him,  but  his  Wife  told  me  he 
was  not  within.  I  asked  where  the  young  Gentle- 
woman was  ?  She  anfwered,  that  fhe  was  gone  with 
her  Husband  to  the  Vine-Tavern  in  Holbourn.  I  went 
and  asked  for  Mr.  Hartwell;  they  told  me  he  was 
above  Stairs.  I  went  up,  and  found  him  with  Mr. 
Spurr,  and  a  Tallow-Candler.  I  (hould  have  told 
you,  that  when  I  went  from  Mr.  Hartwell's  Houfe 
about  my  Errand,  I  faw  Mr-  Holt  (landing  near  the 
Back-Door  of  the  Five-Bell  Tavern  in  TVitch-fireet, 
and  he  asked  me  where  Mr.  Hartwell  was  ?  I  told 
him  he  was  at  Home.  Then  Holt  asked  for  the 
Woman,  1  faid  (he  was  at  Hartwell's — Afterwards 
1  faw  Mr.  Swendfen  at  the  Five-Bells  with  Holt,  and 
he  ga\e  me  a  full  Glafs  of  Claret  ;  I  drank  it  off, 
and  away  I  went.  When  I  went  to  the  Vine  Ta- 
vern, Mr.  Hartwell,  Mi:  Spurr,  and  a  Tallow-C hand- 
ler were  in  a  Room  by  themfclvcs.  I  faw  that 
Gentleman  (looking  out  of  a  Window)  that  was 
with  Holt ;  he  looked  at  me,  and  I  at  him.  Mr. 
Hartwell  asked  me  if  I  had  dined  ?  I  told  him,  No. 
He  faid  there  were  fome  Stakes.  I  dined  there  ;  then 
the  Gentlewoman,  viz.  Baynton,  at  lad  came  out  of 
Door  and  called  Mr.  Hartwell  to  her.  When  Mr. 
Hartwell  came  from  her,  he  told  me  that  the  Matter 
was  made  up,  and  the  Prifoner  was  difcharged. 

L.  C.  J.  Huh.  Who  was  the  Writ  againft  ? 

Mr.  IVakeman.     Mrs.  Rawlins. 

L.  C.  J.  Holt.  When  the  Prifoner  was  difcharged 
they  gave  you  the  Writ  again  ? 

Mr.  Wakeman.     Yes. 

L.  C.  J.  Holt.  Had  you  a  Writ  againft  Mrs.  Bushy} 

Mr.  IVakeman.  I  had  none  againft  her. 

Coim.  How  far  is  it  from  Hartwell's  Houfe  to  the 
Star  and  Garter-Tavern  ? 

Mr.  IVaketnan.     It  is  about  a  Furlong. 

Co7m.     What  was  your  Writ  for  ? 

Mr.  IVakeman.     But  20  /. 

L.  C.  J.  Holt.  And  you  faid  you  had  an  Aftion 
of  200/. 

Mr.  IVakeman.  My  Lord,  Mr.  Hartwell  faid  fo.  I 
do  not  know  the  Woman,  but  ihc  will  be  fhewed  us. 

L.  C.  y.  Holt.  Look  at  the  Prifoner  at  the  Bar. 
W^as  (he  in  the  Coach  v/hen  Mrs.  Raw'ins  was  Ar- 
refled  ? 

Vol.  V. 


Mr.  Wakemm.  Yes,  yes.  I  had  no  ill  Defign  iti 
what  I  did. 

L.  C.  y.  Holt.     Did  you  go  behind  the  Coach? 

Mr.  Wakenan.     Yes,  my  Lord,  I  did. 
The  M^rit  produced  and  read  in  Court. 

Mr,  Jufticc  Gould.  Were  you  there  at  the  Star  and 
Garter  when  Mrs  Busby's  f  liends  came  to  Bail  her  ? 

Mr.  Wakeman.  When  I  came  to  the  Star  and 
Garter  Tavern,  the  Gentleman  came  and  asked  me, 
whether  I  knew  where  Mrs.  Bush)  was  ?  I  told 
him  I  left  her  at  the  Vine-Tavern,  and  believed  thac 
there  they  might  find  her. 

L.  C.  y.  Huh.  Was  Spurr  at  the  Vine-Tavern 
any  Time  ? 

Mr.  Wakejnan.  My  Lord,  I  left  Spurr,  Hartwell^ 
and  the  Tallow-Chandler  at  the  Vine-Tavern. 

Mr.  Serj.  Dam  J.  Was  it  Mr.  Hartwell  or  Spurr 
that  asked  you  to  eat  Stakes  ? 

Mr.  M'^akeman.     It  was  Spmr. 

Mrs.  Baynton.  Mr.  fVakeman,  Did  you  ever  fee 
me  before  the  Arreft  ? 

Mr.  IVakeinan.    No,  I  never  faw  you  before  then, 
Mrs.  Berkley  Sworn. 

Mr.  Serj.  Darnel.  Pray  look  upon  this  Prifoner, 
Mrs.  Baynton,  Do  you  know  her? 

Mrs.  Berkley.     Yes,  Sir,  I  do  know  her. 

Mr.  Serj.  Darnel.  How  caine  you  to  know  her  ? 

Mrs.  Berkley.  By  her  Lodging  in  Mrs.  Nightin- 
gale's Houfe,  and  no  othcrwife. 

^  Mr.  Serj.  Darnel.   Did  you   ever  hear  her  fpeak 
of  a  Brother  that  (he  had  ? 

Mrs.  Berkley.  Yes,  Sir,  (he  faid  this  Mr.  Swend' 
fen  was  her  Brother. 

Mr.  Serj.  Darnel.  Mrs.  Rawlins,  Are  you  Sworn  ? 

Mrs.  Rawlins.     Yes,  Sir. 

Mr.  Serj  Darnel.  Stand  forward  a  little.  Do  you 
give  my  Lord  an  Account  of  the  whole  Matter. 

Mrs.  Baynton.  Mrs.  Rawlins,  fpcak  the  Truth,  I 
defire  notliing  but  Juftice. 

L.  C.  y.  Holt.  You  are  upon  your  Oath  remem« 
ber,  and  therefore  fpeak  nothing  but  the  Truth. 

Coun.  Give  an  Account  of  your  Proceedings  in 
the  whole  Matter. 

Mr.  Serj.  Darnel.  Do  you  know  any  of  the  Prifo- 
ners  at  the  Bar  ? 

Mrs.  Rawlins.  Yes,  1  know  them  all,  Mrs.  Bayw 
ton,  Mr.  Hartwell,  and  Mr.  Spurr. 

L.  C.  y.  Holt.     Do  you  knew  them  ? 

Mrs.  Rawlins.   Ycs,  my  Lord. 

L.  C.  y.  Holt.  How  cam.e  you  to  be  acquainted 
with  Mrs.  Baynton  > 

Mrs.  Rawlins.  My  Lord,  I  came  to  be  acquain- 
ted with  her  by  her  taking  Lodgings  at  our  Houfe, 
She  came  and  took  Lodgings  at  Mrs.  Nightingale's 
for  a  Month  or  Six  Weeks.  When  her  Month  was 
out,  (he  faid  her  Bulinefs  was  done,  and  Ihe  muft  go 
into  the  Country. 

Mr.  Serj.  Darnel.  Give  an  Account  of  what  hap- 
pen'd  to  you  on  Friday  the  6th  of  November. 

Mrs.  Rawlins.  We  were  going  to  Oxendon  Chapel, 
Mrs.  Busby  and  L  Mrs.  Baynton  told  us,  Ihe 
was  going  that  Way,  and  in\ited  us  into  her  Coach ; 
fhe  faid  fhe  would  fct  us  down  near  the  Chapel;  we 
accepted  of  her  Invitation,  and  went  with  her.  When 
we  were  at  the  Broad  Way  in  Dartmouth-Ground, 
there  was  Hartwell,  and  I'wo  more  Bailiffs ;  they 
ftopp'd  the  Coach,  and  Mr.  Hartwell  got  in.  Said 
Mrs.  Bu)h),  to  him,  For  Chrift's  Sake  let  us  go  out, 
we  owe  no  Man  any  thing.  He  faid  the  Matter 
concerned  Mrs  Buiby  and  me,  and  he  ordered  the 
Coach  to  be  driven  to  the  Star  and  Garter  Tavern 
in  Drury-Lane 
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DariKl    Did  any  Bouy  come  into  the 


Mr.  Serj, 
Coach  ?  •  '^ 

Mis.  Rmijlins.     Yes,  Sir,  Mr.  Hartwell.       --'; '  ' 
Mr.  Scrj.  Darnel.     Did  he  do  any  Thing  to  the 
people  in  the  Coach  ? 

Mrs.  Kaidins.  No,  Sir,  but  ordered  the  Coach  to 
g(>  to  the  Star  and  Garter  Tavern.  When  we  came 
there  we  went  up  Stairs,  and  did  nor  flay  above  a 
Dozen  Minutes  in  one  of  the  Rooms,  but  removed 
from  thence  to  a  Room  forward  :  Mrs.  Baynton  was 
gone,  and  Hartivell  knt  up  Spurr. 

Mr.  Scrj.  Darnel.  Miftrefs,  Pray  look,  Do  you  fee 
the  Man  that  came  up  to  you  ? 

Mrs.  Raivlins.  1  fuppofc  it  was  the  Man  tliat  is 
next  to  Mrs.  Baynton  ;  if  I  be  not  miftakcn  it  is 
him  ;  I  cannot  be  politive. 

Mr.  Serj.  Darnel.  Some  of  them  came  up  to  you 
and  faid,  they  muft  have  the  young  Lady  down 
Stairs  ? 

Mrs.  Rawlins.  Yes,  Sir;  and  Mrs.  Baynton  faid, 
Nay.     They  after  that  forced  me  away. 

Mr.  Scrj.  Darnel.     Who  was  it  that  did  that  ? 
'•  Mrs.  Rawlins.     It  was  Mr.  Hartvsell  that  did  it. 
'■'  HartwelL     Who  is  Mr.  Hart-well  ? 

Mrs.  Ruwlim.  Your  felf,  Mr.  Harfwell,  took  me 
about  the  middle,  and  drove  me  down  Stairs.  I 
cried  out  Murder,  and  defired  fome  good  Body  to 
go  with  me  ;  he  faid,  if  I  did  not  hold  my  Tongue 
he  would  fend  me  to  Neivgate  that  Minute. 
Mr.  Serj.  Darnel.  Where  did  he  carry  you  ? 
Mrs.  Ra-a/ius.  He  carried  me  from  the  Star  and 
Garter  Tavern  to  his  own  Houfe. 

Mr.  Serj.  Darnel.     Where  is  his  Houfe? 
Mrs  Rawlins.     In  Witch-flveet. 
Mr.  Scrj.  .D^r«    How  long  did  he  keep  you  there  ? 
Mrs.  Raivlins.    I  do  not  know  jnftly,  but  I  think 
it  was  about  an  Hour. 

Mr.  Seij  Darn.  What  did  they  do  with  you 
there? 

Mrs.  Rrt'  ■■  They  put  me  into  a  Back  Room, 
there  was  no  bou.  with  me  :  but  at  laft  Mrs.  Bayn- 
ton came  iw  ard  pretended  flie  was  going  by  and 
heard  my  Nan  nd  therefore  came  in.  I  was  ve- 
ry much  hightt ...  She  faid  fhc  had  been  at  feveral 
of  my  Friends,  bu*:  could  get  no  Body  to  come-  She 
told  mc  flie  would  fend  for  her  Brother,  and  he 
fhould  be  Bail  for  mc. 

L.  C  J.  Holt.  You  fay  flic  would  fend  for  her 
Brother  to  be  your  Bail  ? 

Mrs.  Ravelins.     Yes,  My  Lord. 
L  C.  J.  Holt.     What  followed  then? 
Mrs.  Razvliiis.     She  went  for  her  Brother  to  come 
to  be  my  Bail,  and  it  was  hardly  half  a  Qiiarter  of 
an  Hour  bciore  fne  came  in  again  with  her  Brother. 
Conn.     What  is  her  Brother's  Name  ? 
Mrs.  Raivlins.     S-wenifen.     Mr.  Hartwell  came 
into  the  Room  where  1  was,  and  faid,  Is  Mrs.  Raw- 
lins's   Friend  come  yet  ?     Mrs.  Baynton  anfwticd. 
Yes.     They  had  a  Coach  prepared  at  the  Door,  and 
in  that  they  carried  me  to  the  Tavern  in  Hulhoiim; 
there  was  in  the  Coach,  Mrs.  Baynton,  her  Brother, 
Mr.  Hartwell,  and  I. 

Mr.  Moimtague.     Where  did  they  carry  you  ? 

To  the  Vine-'Tavern  in  Holboum. 
What   did  they  do   with   you 


They  told  me,  in  fliort,  that  I  mufl  marry  l^lr,' 
Swendfen,  and  that  would  put  an  End  to  it,  ocdfe 
I  mufl  go  to  Newgate.  -    "..  -  bii^ 

L.  C.  J.  Holt.     Who  faidfo? 

Mrs.  Rawlins.  Mrs.  Baynton  faid.  If  I  did  not 
marry  her  Brother,  I  mufl  go  to  Newgate.  I  re- 
plied, that  I  would  not  marry  without  my  Friends 
Advice;  but  I  was  not  fo  much  afraid  of  going 
to  Newgate,  as  I  was  of  being  murdered,  cr  fent 
away  foracwhere  into  the  Country,  where  1  might 
never  fee  or  hear  of  my  Friends. 

Conn.  How  did  they  behave  themfelves  in  the 
Room  ? 

Mrs.  Rawlins.  They  importun'd  me  to  marry 
Mr.  Swendfen,  and  for  that  End  Mrs.  Baynton  would 
have  my  Ring  from  my  Finger  ;  I  would  not  lee 
her  have  it,  but  fhe  forced  it  away  from  me.  I  ask- 
ed her  wliat  fhe  would  do  with  it  ?  She  told  me,  fhe 
would  go  and  get  a  Wedding  Ring  made  by  ic 
She  went  and  bought  a  Wedding  Ring,  and  gave 
me  my  own  again  :  Then  the  Minifler  and  Clerk 
was  brought  into  the  Room ;  the  Minifler  and  Clerk 
came  in  and  married  Mr.  Swendfen  and  me. 

Mr.  Serj.  Darnel.  How  long  did  you  flay  in  the 
Room  after  you  were  married  ? 

Mrs.  Rawlins.     Not  a  Qiiarter  of  an  Hour. 
Where  was  Hartwell} 
They  were  in  the  Room  over- 
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Wlio  brought  the  Parfon  into  the 


They  carried   me  up  Stairs,  put 
I  cannot  tell  exadly  how  long  I 


What  did  they  do  then? 
Then  Holt  was  there  to  be  the 
other  Bail  ;  they  were  very  willing  to  take  his  Bail, 
but  were  very  fcrupulous  in  taking  Mt:.Swei!dJen$  Bail. 


Holt  brought  them  in. 
Where  did  they  carry  you  then  ? 
To  Mr.  Blake's  Houfe  in  Holboum, 
Who  went  with  you  ? 
No  body  but  Mr.  Swendfen,  Mrs, 
Baynton,  and  my  felf. 

L.  C.  J.  Holt.     What  did  they  do  then  ? 
Mrs.  Rawlins.     They  order'd  the  fheeting  of  a 
Bed,  and  put  me  to  Bed. 

Coun.  Was  there  any  Compulfion  in  going  to 
Bed,  or  did  you  go  voluntarily  ? 

Mrs.  Rawlins.  I  did  not  go  freely,  but  was 
forced  to  Bed  ;  Mrs.  Baynton  asked  me  to  go  to  Bed; 
after  which  fhe  asked  me  the  Reafon  why  I  would 
not  go  to  Bed  ?  Says  I,  my  Reafon  is,  becaufe  I 
don't  care  to  go  to  Bed  fo  foon. 

Mr.  Scrj.  Darnel.     Who  undrefled  you  ? 
Mrs.  Rawlins.     Mrs.  Baynton  and   Mr.  Blake's 
Daughter. 

Mr.  Serj.  Darnel.     How  long  was  you  in  Bed  ? 
Mrs.  Rawlins.     About  an  Hour  or  Two. 
Mr.  Monntague.     When  you  went  out,  had  you 
any    Expectation  to    go   any   where    elfe     but  to 
Church  ? 

Mrs.  Rawlins.  No  where  but  to  Church,  upon 
my  Word. 

Mr.  Monntague.  Did  you  go  voluntarily  to  the 
Tavern  in  Drury-Lane,  or  againfl  your  Will  ? 

Mrs.  Rawlins.  To  be  furc  it  was  againfl  my 
Will. 

Hartwell.  Did  you  fee  me,  Madam,  at  the  Vim 
Tavern  the  Time  that  you  were  confined  there? 

L.  C.  J.  Holt.  Did  you  fee  Hirtwell  at  the  Vine 
Tavern  before  you  were  married  ? 

Mrs.  Rawlins.  Yes,  Mr.  Hartwell,  you  may  re- 
member that  you  were  once  in  the  Room  where 
I  was  :  I  will  give  you  an  Inftance  of  it  ;  you  were 
fmoaking  a  Pipe  of  Tobacco ;  Mrs.  Baynton  faid 
to  you,  What  would  you  have  svith  her  ?  You  faid, 
I  was  the  Prifoner. 

L.  C.  y.  Hvli.     Did  they  take  the  Bail  that  was 

offered  ? 

Mrs.  Rawlins. 
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Mrs.  Ravelins.  Mr.  HartweS  (kid,  he  would  coti- 
fider  it  with  Mrs.  Bajiiton ;  and  they  all  went  out 
and  left  me  alone  by  my  felf.  Mrs.  Baynton,  after 
they  liad  confulted  together,  came  in  and  told  me 
that  they  refufed  the  Bail. 

Mrs.  Baynton.  When  you  were  left  by  your  feltj 
Mrs.  Raiulinsy  if  you  had  not  a  mind  to  marry  Mr. 
Swendfen,  why  did  not  you  make  your  Efcape. 

L.  C.  J.  Hoh.  Did  fhe  come  there  by  her  Con- 
sent? 

Mrs.  Baynton.  No,  my  Lord,  but  when  fhe  was 
left  to  her  felF,  fhe  might  have  eafily  got  away. 

L.  C.  J.  Holt.  Mrs.  Razvlins,  You  were  left  alone 
ia  the  Room,  Was  there  any  Propofal  of  your  mar- 
riage to  Mr.  Sivendfen  made  before  that  ? 

Mrs.  Baynton.  My  Lord,  it  I  may  have  leave 
to  fpeak,  they  contrafted  Friendfhip  ahnoft  a 
Month  before. 

L.  C.  J.  Hoh.  Mrs.,  ftay  your  Time.  [To  Mrs. 
Rawlins,]  Conlider  the  Qtieftion. 

Mrs.  Baynton.  My  Lord,  the  Ring  was  bought 
before  flie  was  lett  alone,  fhe  knows  it  very  well, 
and  was  looking  upon  it  when  I  came  into  the 
Room  again. 

L.  C.  J.  Holt.  To  Mrs.  Ra-jjlins.  Had  you  the 
Ring  before  that  ? 

Mrs.  Razclins.     Not  as  I  know  of,  my  Lord. 

Mrs.  Baynton-  You  had  the  Ring  upon  your 
Finger,  and  faid,  it  was  a  very  handfomeonej  but 
I  had  bought  it  a  little  too  wide  for  you. 

Mrs.  Ravelins.  It  is  very  ridiculous  j  I  laid  no 
fuch  Thing. 

L.  C.  y.  Holt.  She  was  left  in  the  Room  alone, 
•when  you  both  went  out ;  but  it  feems  it  was  upon 
her  Defire  to  be  Bailed,  and  therefore  fhe  would 
not  efcape. 

Mr.  Serj.  Darnel.  Yes,  yes,  it  was  with  the  In- 
tent to  be  Bailed  that  fhe  did  this. 

L.  C.  y.  Holt.  Mrs.  Baynton,  it  is  now  Time 
for  you  to  make  your  Defence. 

Mrs.  Baynton.  My  Lord,  I  will.  Mrs.  Busby, 
when  Mr.  S-wendfen  came  to  her  Houfe  firft,  called 
him  her  dearly  beloved  Likenefs  ;  Did  not  fhe  fay 
fo  Mrs.  Rawlins  ? 

L.  C.  J.  Holt-  Did  you  ever  hear  Mrs.  Busdy 
call  Mr.  S-ivendfen  her  dearly  beloved  Likenefs  ? 

Mrs.  Rawlins.  My  Lord,  I  defire  fhe  mayanfwer 
for  her  felf. 

Mrs.  Baynton.  Pray,  my  Lord,  let  her  ftand  by 
her  felf  a  little,  that  no  body  may  fpeak  to  her. 

L.  C.  y.  Hoh.  Did  you  ever  hear  her  fpeak  of 
Mr.  Swendfen,  that  he  was  her  dearly  beloved 
Likenefs  ? 

Mrs.  Rawlins.  Yes,  my  Lord ;  I  do  not  know 
but  fhe  might  fay  fo. 

L.  C.  y.  Hoh.  What,  when  Mr.  Swendfen  was 
by? 

Mrs.  Rawlins.    No,  my  Lord. 

L.  C.  J.  Holt.  Do  you  remember  that  you  ever 
heard  Mrs.  Busby  call  him  fo  ? 

Mrs,  Rawlins.     Once,  my  Lord,  to  Mrs.  Baynton. 

L  C.  J-  Holt.  What  fay  you  Mrs.  Busby,  did 
yon  call  him  fo  ? 

Mrs.  Busby.  My  Lord,  I  thought  him  very 
much  like  my  Husband  in  one  Part  of  his  Face, 
and  Mrs.  Baynton  her  felf  called  him  my  beloved 
Likenefs. 

Mrs.  Baynton.  My  Lord,  How  could  I  call  him 
her  beloved  Likenefs,  and  never  faw  her  Husband 
with  my  Eyes  ? 

L.C.y.  Holt.  Well,  what  Queftions  will  you 
ask? 

Vol.  V. 


Mrs.  Baymon.  My  Lord,  I  will  ask  Mrs.  Raw-^ 
lins  feveral  Qiieftions.  The  Second  Sunday  when 
I  was  at  their  f  loufe,  Mrs.  Rawlins,  you  know  you 
flaid  at  home,  and  I  did  fo  too  ;  Did  not  you  fay 
then,  that  you  wifhed  Mr.  Swendfen  was  there, 
when  they  were  all  at  Church,  did  not  you  fay  fo? 
Remember  you  arc  upon  your  Oath. 

L.  C.  y.  Hoh.  Upon  your  Oath,  do  you  re-* 
member  any  fuch  Thing  ? 

Mrs.  Rawlins.  No,  my  Lord ;  and  I  would  not 
for  all  the  World  fay  any  thing  but  the  Truth. 

L.  C.  y.  Hoh .  Did  you,  or  did  you  not  ? 

Mrs.  Rawlins.  Indeed,  my  Lord,  I  do  not  re-= 
member  that  ever  I  faid  any  fuch  Word. 

Mrs.  Baynton.  Mrs.  Rawlins,  did  you  not  come 
to  my  Eed-iide  often,  and  kifs  and  hug  me,  and 
would   be  talking  with  Pleafure  of  Mr.  Swendfen  ? 

L.  C.  J.  Hoh.  Do  you  remember  that  you  fat 
at  her  Bed-iide,  and  Ipake  of  Mr.  Swendfen,  and 
killed  and  hugged  her  ? 

_  Mrs  Rawlins.     My  Lord,  indeed  Mrs.  Baynton 
did  much  talk  of  her  Brother. 

L.  C.  J.  Hoh.     But  did  you  talk  of  her  Brother  ? 

Mrs.  Rawlins.  My  Lord,  if  I  did  fay  any 
Thing,  I  did  not  fpeak  with  a  Defign  to  have  him  j 
it  may  be  I  might  do  fo. 

Mrs.  Baynton.  Mrs.  Rawlins,  did  not  you  bid 
me  to  tell  him,  chat  there  was  a  good  Lady,  that 
had  her  Fortune  in  her  own  Hands,  and  at  her  own 
Difpolal,  that  would  make  him  a  very  good  Wife  ? 
Did  not  you  tell  me  this  ? 

Mrs.  Rawlins.  I  did  not  fay  fo ;  but  faid  there 
was  a  very  good  Lady  that  would  make  a  very 
good  Wife  whenever  fhe  married ;  but  did  not  fay^ 
that  fhe  would  make  him  a  good  Wife. 

Mrs.  Baynton.  Mrs.  Rawlins,  Have  not  you  been 
the  mofl  uneafy  Woman  in  the  World,  when  he  did 
not  come  to  dine  at  Mrs.  Nightingale's  ? 

L.  C.  y.  Hoh.    Speak  out. 

Mrs.  Baynton.  My  Lord,  Mr.  Swendfen  had  a 
Cold,  and  fhe  told  me,  fhe  could  not  be  eafy  till 
he  was  cured  of  it. 

Mrs.  Rawlins.  I  never  faid  fuch  a  Thing.  Can 
you  fay  fo,  Mrs.  Baynton  ? 

Mrs.  Baynton.  My  Life  is  upon  it,  and  I  will 
not  for  ray  Life  fay  any  Thing  but  the  Truth. 

L.  C.  y.  Hoh.  Did  you  exprefs  any  fuch  Thing 
to  Mrs.  Baynton,  of  your  Uneafinefs  till  Mr.  Swend- 
fen had  got  rid  of  his  Cold  ? 

Mrs.  Rawlins.     No,  my  Lord. 

Mrs.  Baynton.  But,  Madam,  Did  not  you  feek 
to  tell  me  thefe  Things  by  your  felf?  You  told  me, 
you  had  a  great  deal  of  ill  Ufage ;  and  told  me, 
you  lived  more  like  a  Servant  than  any  Thing  elfe : 
You  faid,  that  when  there  was  another  Lodger  there, 
becaufe  you  went  to  fee  her  in  her  Room,  you  were 
chid  feverely  for  it,  and  charged  never  to  go  near 
her. 

Mrs.  Rawlins.  I  do  not  know  but  that  I  might 
do  it. 

L-  C.  J.  Holt.     But  why  did  you  do  it  ? 

Mrs.  Rawhns.  My  Lord,  I  can  give  you  no  Ac- 
count. 

L.  C.  y.  Holt.  Did  you  bid  her  tell  him,  that 
you  knew  a  Gentlewoman,  at  her  own  Difpofa!, 
that  would  make  him  a  very  good  Wife? 

Mrs.  Rawlins.  My  Lord,  I  do  not  know  but 
that  I  faid  to  Mrs.  Baynton  I  wifhed  her  Btother  a 
very  good  Wife. 

L.  C.  J.  Hoh.  But  did  you  fay,  that  you  knew 
a  Gentlewoman,  at  her  own  Difpofal,  and  a  For- 
tune, that  would  make  him  a  very  good  Wile  ? 

P  p  p  a  Mrs.  Rawlins. 
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Mrs.  Ra-dilms.  My  Lord,  I  did  not  fpeak  with 
a  defign  to  marry  her  Brother,  but  was  refoh'ed  to 
take  the  Advice  of  my  Friends. 

Mrs.  Baynton.  Did  not  you  Tay,  that  you  wifh  d 
your  felf  Mr.  Swendfens  Wife,  fcveral  Times  ? 

L.  C.  J.  Holt.  Did  you  ever  tell  her,  that  you 
wiflied  your  felf  Smeiidfen's  Wife  ? 

Mrs.  RaivUns.  My  Lord,  I  don't  know  whether 
I  did  or  no. 

L.  C.  J.  Holt.  How  came  you  to  have  fuch  a 
good  Opinion  of  Mr.  Swendfen  ? 

Mrs.  Rawlins.  Mrs.  Baymon  told  me  he  was 
a  very  good  temper'd  Gentleman,  and  never  out  of 
Humour. 

L.  C.  y.  Holt.  Would  you  marry  a  Man  for  his 
good  Humour  only  ? 

Mrs.  Ratvlins.  I  never  had  married,  if  there  had 
not  been  a  Force  put  upon  me. 

L.  C.  J.  Huh.  Did  you  tell  Mrs.  Baymon,  that 
you  would  never  marry,  but  by  the  Confent  of 
your  Friends  ? 

Mrs.  Razvlim.     Yes,  I  did. 

Mrs.  Bajnton.  My  Lord,  I  never  heard  her  fay 
fo  in  all  my  Life. 

L.  C.  J.  H  It.  Did  you  tell  her,notwithfl:anding 
what  you  iaid  of  Mr.  Sv^endfen,  that  you  would  ne- 
ver marry,  without  the  Confent  of  your  Friends? 

Mrs.  Rawlins.  My  Lord,  I  did  often  fay,  that 
I  would  never  marry  without  their  Confent. 

Mrs.  Baymon.  Mrs.  Raixilins,  did  not  you,  when 
you  were'  acquainted  with  Mr.  Svjendfen,  flight 
Mr.  Pugh  ? 

L.  C.  J  Holt.  Did  you  fhew  any  diflike  of  Mr- 
Pugh,  upon  Swendfms  Account  ? 

Mrs.  Rawlins.  My  Lord,  I  cannot  tell;  if  I  did 
fhew  any  Ill-will  to  Mr.  Pugh,  it  was  not  with  a 
Defign  to  have  Mr.  Swendfen. 

CC.  J.  Holt.  Hath  there  been  any  Courtfhip 
carry 'd  on  betwixt  Mr.  Swendfen  and  you  ? 

Mrs.  Rawlins.  My  Lord,  no  more  Courtfhip  to 
me  than  to  all  the  Family  ;  my  Lord,  I  did  not  per- 
ceive that  Mr.  Svcendfen  fhewed  me  more  Favour 
than  any  in  the  reft  of  the  Family. 

L,  C.  y.  Holt.  Have  you  any  more  Qiieftions, 
Mrs.  Bajnton} 

Mrs.  'Ba\nton.  When  Mr.  Swendfen  was  walking 
in  the  Garden,  did  not  you  fay,  that  you  would  go 
and  walk  with  him,  but  that  they  would  take  notice 
of  it  ?  But  pray,  faid  \,  do  not,  you  may  make 
them  angry  by  it.  Did  not  you  fay,  that  you 
would  go  up,  and  look  out  of  the  Window,  with 
Expectation  to  have  been  called  down  by  me  ?  Did 
not  you  walk  widi  Mr.  Swendfen,  and  difcourfe 
with  him  about  the  Things  of  Love,  and  he  faid, 
he  would  have  no  Bi)dy  but  you,  and  you  likcwife 
Ciid,  that  you  would  have  no  Body  but  him  > 

L.  C.  7-  ^^^^-  ^^^^  yo"  alone  with  Mr.  Swend- 
fen, at  that  Time,  in  the  Garden? 

Mrs.  Rawlins.  I  think  I  was  with  him  in  the 
Garden  at  that  time,  but  not  alone. 

Mrs.  Bawton.  My  Lord,  flie  was  alone  with 
Mr.  Swendfen  in  the  Garden  feveral  Times. 

Mrs.  Rawlins.  I  can  fpeak  it  upon  my  Oath, 
that  I  was  never  in  the  Garden  with  Mr.  Swendfen, 
but  that  Time. 

Mrs.  Baymon.  Did  not  you  fay  that  you  would 
have  no  body  but  Mr.  Swendfen  ? 

Mrs.  Rawlins.  No,  1  never  faid  any  fuch 
Thing. 

Mrs.  Baymon.  What  made  you  go  up  Stairs, 
and  cry  for  an  Hour  together ;  and  faid  to  ray 
Servant,  that  you  would  have  your  Belly  full  of 


crying,    before  you  went  away :    Betty  can  teftifie 
this,  file  is  in  the  Court,  but  muft  not  be  heard. 

L.  C.  J.  Holt.     She  may  be  called,  if  you  will. 

Mrs.  Baymon.  Pray  Mrs.  Rawlins,  did  you  not 
once  come  up  to  me,  and  faid  you  had  been  twice 
there,  and  wilhed  that  you  could  fee  Mr.  Swendfen^ 
and  that  you  could  not  be  eafy  without  liis  Com- 
pany ? 

Mrs.  Rawlins.  As  I  am  upon  my  Oath,  I  tie-' 
ver  laid  fuch  a  Thing. 

Mrs.  Baymon.  Mrs.  Rawlins,  did  not  you  fay  a 
Hundred  Times,  that  you  loved  Mr.  Swendfen,  a-. 
bove  any  Man  in  the  World  ? 

Mrs.  Rawlins.  I  never  faid  any  fuch  Thing  in 
my  Life. 

Mrs.  Baymon.  Did  not  you  peel  Walnuts  for 
Mr.  Swendfen,  and  defire  me  to  carry  them  to  him? 

Mrs.  Rawlins.     I  never  did  fo. 

Mrs.  Baymon.  My  Lord,  I  would  have  her  adced ; 
whether  (he  confented  to  be  taken  away,  direfiJy, 
or  indireftly? 

L.  C.  y.  Holt.  What  fay  you  to  that  Mrs.  Raw 
lins  ? 

Mrs.  Rawlins.  My  Lord,  It  was  all  againft  my 
Knowledge  and  Will,  I  never  confented  to  it. 

Mrs.  Baymon.  Mrs.  Rawlins,  is  not  this  true, that 
you  pulled  your  Ring  from  your  Finger,  and  gave 
it  me  to  have  a  Wedding  Ring  made  by  it,  which 
difcovered  your  free  Confent  to  the  Marriage. 

Mrs.  Rawlins.  No,  Mrs.  Baymon,  do  you  think 
that  I  would  have  given  any  manner  of  Confent  to 
be  married  to  him,  without  the  Advice  of  my 
Friends,  if  I  had  not  been  forced  to  it, 

Mrs.  Ba^nt.n.  Did  not  you  fend  all  "Mx.  Pugh^s. 
Letters  back  ag.iin,  and  defired  liim  in  your  Let- 
ter to  come  no  jnore  at  you  ;  and  that  you  would 
have  noth'ai;  ro  fay  to  him,  and  that  if  he  came  he 
would  pi  t  ycu  to  fjch  a  Fright,  that  you  would 
not  be  capable  of  feeing  him. 

L.  C.  y.  Holt.     Did  you  tell  her  fo  ? 

Mrs  Rawlins.  1  do  not  remember  tliat  I  told 
her  any  fuch  thing. 

I.  C.  y.  Holt.  Did  you  fend  back  Mr.  Pugh's  Let- 
ters ? 

Mrs.  Rawlins.  I  do  not  remember  that  I  fpake 
any  Thing  to  Mrs.  Baymon,  tho'  I  did  fend  bact 
the  Letters. 

L.C.y.  Holt.     Why  did  you  fo  ? 

Mrs.  Rawlins.  It  was  not  upon  Mr,  Swendfen  s 
Account  that  I  did  fo. 

L.  C.  J.  Holt.  Do  you  remember  that  you  re- 
peated to  her  any  of  the  Contents  of  a  Letter  that 
you  had  written  to  Mr.  Pugh,  about  fending  back 
his  Letters. 

Mrs.  Rawlins.     No,  my  Lord,  I  did  not. 

Mrs.  Baymon.  My  Lord,  I  had  it  firom  her  ovrcx 
Mouth,  elfe  how  could  I  have  known  of  it?  I  did 
not  know  it,  till  fhe  told  me.  Mrs.  Rawlins,  how 
can  you  fay  you  told  me  not  thefe  Things  ? 

Mrs.  Rawlins.     No,  Mrs.  Baymon,  I  did  not. 

Mrs.  Eaynton.  Mrs.  Rawlins,  you  do  not  (ay 
true.  I  never  knew  nothing  but  what  I  had  firom 
her  own  Mouth. 

L.  C.  y.  Holt.  You  fent  his  Letters  back  again,' 
pray  upon  what  Account  did  you  do  fo  ? 

Mrs.  Rawlins.  It  was  upon  Things  that  we  heard 
of  Mr.  Pugh,  that  was  not  very  handfome.  Mrs, 
Busby  can  tell  the  fame. 

L.  C.  y.  Holt.    Did  the  Courtfhip  break  otf  ? 

Mrs.  Rawlins.  My  Lord,  it  was  but  the  Day 
before  this  Thing  happen'd. 

Seij.  Darnel. 
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Serj.  Darnel.  Mrs.  Busl>y,  did  you  know  of  the 
fending  back  the  Letters  ?  And  who  was  it  that  pur 
Mrs.  Ra-wlins  upon  fending  of  them  back  ? 

Mrs.  Bushy.    Yes,  Sir,  it  was  by  our  Advice. 

Serj.  Darnel.  Whofe  Hand  was  it  that  wrote  the 
Letter? 

Mrs.  Busl;y.     Mrs.  Berkley. 

Serj.  Darnel.  Was  it  by  her  Inclination  and  Con- 
fultation  of  her  Friends  ? 

Mrs.  Baynton.  Had  not  you  a  miftruft,  that  there 
was  Love  betwixt  Mr.  SwenJfen  and  Mrs.  Rawlins  ? 

Mrs.  Busby.     I  had  nomiftruft  of  any  fuch  Thing. 

Mrs.  Bayiitcn.  Why  did  you  tax  me  with  it  then  ? 

L.C.J-  Holt.     When  was  this  ? 

Mrs.  Baynton.  My  Lord,  it  was  at  the  Limner's  ; 
I  heard  fomething  as  if  Mrs.  Rawlins  fhould  fpeak 
Words  of  Difcouragement  to  Mr.  Pugh.  Mrs.  Buf- 
by,  when  I  told  her  of  it,  fhe  denied  it,  and  faid, 
Mrs.  Baynton,  I  do  not  know  this.  But  here  is 
Mrs.  Rawlins  her  felf,  and  fhe  fhall  anfwer  for  her 
felf,  if  fuch  a  Thing  is  :  She  thought,  if  there  was 
any  Strangenefs  between  Mrs.  Rawlins  and  Mr. Pugh, 
it  was  occafion'd  by  Mrs.  Rawlins's  Love  to  Mr. 
Swendfen.  When  they  asked  my  Advice  of  the 
Thing,  Mrs.  Rawlins  and  Mrs.  Busily  told  me,  that 
Mr.  Pugh  had  Three  or  FourThoufand  Pound  Stock : 
I  faid,  if  Mr.  Pugh  had  fuch  a  Love  for  Mrs.  Raw- 
lins as  he  pretended  to,  that  he  would  do  well  to 
have  drawn  out  One  Thoufand  Pound,  and  given  it 
to  the  Young  Woman. 

L.  C.  y.  Holt.  Mrs.  Baynton,  have  you  any  thing 
to  ask? 

Mrs.  Baynton.  Perhaps  I  may  have  more  to  fay, 
but  I  am  in  Confufion,  my  Lord  :  Mrs.  Busby,  as 
■well  as  Mrs.  Rawlins,  was  never  eafy,  but  when 
Mr.  Swendfen  was  there. 

L.  C.  J.  Holt.  Mrs.  Ravelins,  upon  the  Oath  that 
you  have  taken,  did  you  confent  to  your  being  taken 
away  after  the  manner  as  you  were,  or  gave  any  En- 
couragement to  Mr.  Swendfen  ? 

Mrs.  Rawlins.  No,  my  Lord,  I  do  not  know 
that  I  gave  him  any  manner  of  Encouragement. 

Mrs.  Baynton.  My  Lord,  fhe  gave  him  all  the 
Encouragement  imaginable. 

L.  C.  ./•  f^"^^-  ^  P^^y>  Mrs.  Baynton,  do  not  put 
your  felf  into  a  Paflion :  I  fpeak  in  Favour  to  you  ; 
you  will  not  deliver  your  felf  fo  well  in  Paflion,  as 
without. 

Mrs.  Baynton.  She  lay  baiting  of  me  Night  and 
Day,  and  always  fpeaking  to  me  of  her  Love  to 
Mr.  Swendfen  ;  and  to  hear  her  fpeak  the  quite  con- 
trary, really  it  moves  me,  my  Lord. 

Betty,  Mrs.  Baynton'y  Maid,  called. 

Mrs.  Baynton.  Betty,  have  not  you  told  me, 
that  Mrs.  Rawlins  faid  fhe  would  fill  her  Belly  with 
Crying  before  fhe  went,  and  that  (he  would  enquire 
for  Mr.  Swendfen  ? 

Betty.     No,  I  faid  no  fuch  Thing. 

L.  C.  J.  Holt.  Speak  the  Truth,  without  being 
biafs'd  by  one  fide  or  other.  Did  you  hear  that 
ever  Mrs.  Rawlins  went  into  the  Chamber  to  cry,  or 
enquire  for  Mr.  Swendfen  ? 

Betty.  No,  my  Lord,  I  never  heard  it. 
Mrs.  Baynton.  My  Lord,  I  never  was  the  Woman 
that  asked  this  Maid  any  Queflion  any  way,  but  fhe 
frankly  told  me  all  this ;  and  fhe  often  faid,  that  fhe 
was  fure  Mrs.  Rawlins  had  a  very  great  Kindnefs  for 
Mr.  Swendfen :  And  one  Day  fhe  hearing  of  fuch  a 
Noife  of  Laughing,  and  the  Doors  flinging,  that  fhe 
went  down  Stairs  to  fee  what  was  the  Matter ;  Mr. 
Swendfen  was  there  then,  and  Mr.  Pugh.  Mr.  Pugh 
was  fo  offended  at  Mrs.  Raw/ins's  Mirth,   that  he 


went  away  in  a  great  Diftafle  ;  and  fhe  faid,  that 
Mrs.  Rawlins  was  never  eafy,  but  when  (he  was 
talking  ot  Mr.  Swendfen. 

Mrs.  Baynton.  Betty,  did  not  you  fay,  that  fhe 
asked  you  fevcral  times  of  Mr.  Swendfen,  and  wifhed 
he  would  come  and  dine  with  them  ? 

Betty.     I  never  heard  her  but  once. 

Mr.  Swendfen'j  Jury  return  to  give  in  their  Vey 
diEl  all  Twelve. 

Gentlemen,  are  you  agreed  in  your  Verdid  ? 

Anf     Yes. 

Who  fhall  fay  for  you  ?  j    • 

Jnf     The  Foreman. 

Erafmus  Johnfon,  a  Dane,  and  one  of  the  Jmy 
faid.  He  was  not  fatished. 

Johnfon.  If  it  fhall  plcafe  you,  my  Lord,  I  am 
not  fatisfied ;  I  do  not  find,  from  any  of  the  Evi- 
dence that  hath  been  given,  that  he  was  privy  to  the 
Arreft ;  my  Confcience  will  not  let  me  comply  with 
the  reft,  that  he  is  Guilty. 

L.  C.  J.  Holt.  What  kind  of  a  Confcience  have 
you  ?  Do  you  not  believe  v/hat  the  WitnefTes  have 
faid  ?  Have  you  any  Evidence  that  Mrs.  Rawlins 
went  away  with  her  own  Confent  ? 

Johnfon.  1  do  not  find,  my  Lord,  that  it  was 
done  by  him. 

L.  C.  y.  Holt.    Did  not  he  go  to  HartweU\  Houfe, 
and  from  thence,    while  Ihe  was  under  the  Force 
went  with  her  to  the  Vine  Tavern,  where  he  married 
her  ?  Which  was  a  forceable  taking  by  him. 

Johnfon.  But,  my  Lord,  it  was  with  her  Con" 
fent  ;  elfe  how  could  he  marry  her  ? 

L.  C.  J.  Holt.  Tho'  fhe  did  confent  to  the  Mar- 
riage ;  yet  if  fhe  was  taken  by  Force,  it  is  the  fame 
Oftence. 

Foreman.  My  Lord,  he  did  agree  that  this  was  a 
Point  of  Law,  and  would  leave  it  with  your  Lord- 
fhip ;  he  believes  fhe  was  forced,  but  he  thinks  he 
was  not  privy  to  the  Woman's  Actions  that  he  em- 
ployed. 

johnfon.  My  Lord,  I  do  not  fee  there  were  any 
Evidence  againlt  him. 

L.  C.  y.  Huh.  When  the  Bailiffs  were  employed 
to  take  her,  it  appears  by  the  Sequel,  that  it  was 
with  an  Intent  that  he  might  marry  her  :  Wliat  can 
be  plainer  ?  Govern  your  iLlf  by  Rcafon. 

johnfon.  I  believe  that  there  was  a  Force  by  the 
Bailiffs. 

L.  C.  J.  Huh.  Did  not  he  take  the  Advantage  of 
the  Force  ?  And  was  that  to  any  other  Pmpofe,  but 
for  him  to  marry  her  ?  There  was  no  Caufe  of  Attion 
either  againft  her  or  Mrs.  Busby. 

Johnfon.     It  proved  fo,  my  Lord. 

Foreman.  My  Lord,  he  would  know  whether  he 
were  in  that  Statute,  in  Point  of  Lav/,  if  this  Maid 
did  confent  to  it  ? 

Judge  Po-u'ell.  He  was  guilty  of  the  Thing-  he 
was  confenting  to  it  afterward. 

Johnfon.  They  were  in  Streets  and  Houfes  before 
they  married  ;  and  fo,  if  fhe  had  not  confented,  fhe 
might  have  cried  out. 

Judge  Powel.  Did  not  he  go  to  Hartwelfs  Houfe, 
and  to  the  Vim  TaV;rn  ? 

Johnfon.  I  cannot  believe  him  Guilty,  as  I  would 
anfwer  it  before  God  and  the  World. 

£.  C.  y.  Holt.  Pray  confider,  do  not  give  a  Ver- 
ditt  contrary  to  plain  Evidence. 

Johnfun.  By  all  the  Circumftances,  fhe  was  as 
willing  as  he  :  All  that  I  can  fay  to  it,  my  Lord,  is, 
that  he  had  fomething  of  Connivance  with  this  Wo" 
man. 

Foreman. 


He  believed  that  all  along. 


Johnfo£ 
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John/on.  I  fay,  Mr.  Foreman,  at  the  Beginning 
there  was  fuch  a  Thing,  as  was  done  by  Mrs.  Bayn- 
ton,  without  his  Knowledge. 

I-oreman.  He  did  confent  before  to  take  your 
Lordfhip's  Judgement;  that  if  your  Lordfhip  be  of 
Opinion  that  he  was  concern'd  in  the  firft  Force, 
then  that  will  carry  it. 

yohnfon.  I  do  not  know  that  (he  complain'd  to 
any  body,  my  Lord  '.  I  do  not  fpeak  for  any  Favour 
or  Afteftion,  my  Lord ;  but  'tis  merely  out  of  a  ten- 
der Confcience. 

Foreman.  He  agreed,  that  if  the  firfl  Force  was 
•within  the  Statute,  then  he  would  comply ;  and 
that  we  came  away  upon,  to  have  your  Lordfhip's 
Opinion.  He  believed,  Mr.  Swendfen  did  employ 
the  Woman. 

L.  C.  y.  Holt.     Do  you  agree  ? 

Johnfon.  I  cannot,  but  I  leave  it  to  your  Lord- 
fhip's Pleafure. 

Moiintague.  The  Faft  he  does  agree  to  ;  he  docs 
agree  tliat  fhe  was  taken  away  by  Force. 

L.  C.  J.  Holt.     Was  fhe  taken  away  by  Force  ? 

Jolmfon.     She  was  by  the  Bailiffs. 

L.  C.y.  Holt.  Did  not  he  take  the  Advantage  of 
this  ? 

Johnfcn.     She  was  under  the  Force  before. 

L.  C.  jf.  Huh.  Beiides,  Did  not  you  perceive 
that  fhe  confented  for  fear  flie  fhould  go  to  Nev:gate  ? 
The  Law  of  England  fays,  that  is  a  void  Confent, 
which  is  obtained  out  of  Fear. 

Johnfon-  My  Lord,  I  don't  know  there  was  any 
Violence  us'd  by  him  either  in  Word  or  Deed. 

L.  C.  y.  Holt.  Was  not  he  prefcnt  when  Vio- 
lence was  ufed  ? 

yohnfon.     Yes,  my  Lord. 

L.  C.  J.  Halt.  Then  was  Violence  ufed  by 
him. 

yohnfon.  But  She  was  very  well  fatisfy'd  both  be- 
fore and  after  fhe  was  married. 

L.  C.  y.  Holt.  She  was  under  Force,  before  fhe 
was  married  ;  and  indeed,  all  that  Night,  and  af- 
terwards. 

Mr.  yohnfon.  She  was  not  hindred  to  fend  Let- 
ters. 

Conn.  Who  would  you  have  carried  them,  the 
Bailifls,  or  Mrs.  Bajnton? 

yohnfun.  No,  my  Lord ;  but  fomebody  for  half 
a  Crown,  or  a  Crown. 

L.  C.  y.  Holt.  It  appears  very  evident,  if  you 
will  believe  Witnefles,  that  (he  was  under  a  Force, 
before  (he  was  married,  when  flie  was  married,  all 
Night  after,  and  the  next  Day  w  lien  fhe  was  at  the 
Recorder's.  If  you  arc  not  fatisfy'd,  I'll  fay  no 
more,  not  one  Word  more. 

Foreman.  We  mufl:  go  my  Lord ,  and  have  been 
Fading  all  Day,  He  is  prepared  for  Fafting,  if  it  be 
for  a  Day,  or  two  or  three. 

Judge  Poirel.  The  Qucflion  is  now.  Whether 
you  do  not  believe,  upon  all  this  Evidence  you  have 
heard,  whether  this  Lady  was  not  under  an  Arreft, 
and  taken  by  thefe  Bailifts  ? 

yohnfon.  Yes,  I  do  belie\-e  that ;  but  I  do  not 
believe  Mr.  Sixendfen  employed  them  ;  all  that  I 
fpeak  upon  is  this,  that  fhe  had  her  free  Liberty. 

Foreman.  My  Lord,  he  was  refolved  to  ftand  by 
what  your  Lordfliip  fhould  fa}-. 

Judge  Po-u:el.  If  he  did  not  fet  them  to  work,  yet 
his  A.6t  afterwards  made  it  as  bad  as  if  he  had  actu- 
ally employ 'd  the  Bailiffs. 

Jchnfon.  1  can  fay  no  more,  I  mufl  agree  with 
the  reft. 


Gentlemen,  Are  you  agreed  > 
Foreman.     Yes,  my  Lord,  we  are  all  agreed  now; 

Then,  Is  he  Guilty,  or  not  Guilty  ? 

Foreman.     He  is  Guilty, And  fo  you  fay  all. 

Yes. 

What  Goods  or  Chatties,  &c.  ? 
Foreman.     We  know  of  none. 

L.  C.  y.  Holt.     Mrs.  Baynton,  Will  you  go  on  ? 

Mrs.  Baynton.  I  hope  your  Lordfhip  will  take 
Notice  that  my  Servant  own'd  it  once. 

L.  C.  y.  Holt.     What  was  it  ? 

Mr.  Mountague.  Only  whether  he  was  to  Dine 
there. 

Baynton.  That  which  I  faid,  my  Lord,  (he  faid 
to  mc. 

Baynton.  Mrs.  Ra^vlins,  Will  you  be  pleafed  to 
anfwer  me  fome  Qiieftions  ? 

Rawlins.     1  will. 

Baynton.  Did  not  you  fit  down  in  the  great  Chair 
in  the  Dining-Room,  and  you  faid,  now  I  muft  go 
to  Bed  ?  Did  not  you  pluck  off  your  Things,  and 
gave  them  to  me,  and  I  gave  them  to  Mr.  Blake's 
Daughter  ? 

Rawlins.  I  conCider  Mrs.  Baynton,  that  you  un- 
drefled  me. 

Baynton.  You  fat  in  the  Chair,  and  undreffed 
your  felf.  How  can  you  deny  it  ? 

Ra-wlins.  Mrs.  Baynton,  I  can  deny  it,  for  I  did 
not. 

Baynton.  Nay,  more  than  that,  when  you  were 
in  Bed,  Did  not  you  call  to  Mr.  Swendfen,  my  deac 
Husband,  Why  do  not  you  come  to  Bed  ? 

Rawlins.     I  faid  no  fuch  thing. 

L.  C.  y.  Holt.     Where  was  this  ? 

Baynton.     My  Lord,  it  was  at  Mr.  Blake'sl 

Baynton.  Did  not  you  fay.  Come  to  Bed  my 
dear  Husband,  you  mufl  love  no  Body  in  the  World 
but  me? 

Mrs.  Rawlins.  No,  Mrs.  Baynton,  I  did  not ;  I 
have  taken  an  Oath  this  Day^  and  I  faid  no  fuch 
thing. 

Baynton.  Did  not  you  fay,  that  you  loved  him 
above  all  the  Men  in  the  World? 

Rawlins.  No,  Mrs.  Baynton,  I  did  not  tell  you 
any  iuch  thing. 

Baynton.     Did  not  you  fay  thefe  Things  ? 

Rawlins.     No,  Mrs.  Baynton. 

Coun.  Speaking  to  Mrs.  Baynton,  faid.  Do  you 
know  that  e\'er  Mrs.  Rawlins  writ  any  Letters  to  Mr, 
Swendfen  .<* 

Baynton.     She  would  ;  but  I  would  not  let  her. 

L.  C.  y.  Holt.     Why  would  you  not  let  her? 

Baynton.  I  told  her  I  would  not  carry  any  Let- 
ters to  him,  but  if  fhe  defircd  me  to  tell  him  any 
thing  by  word  of  Mouth,  I  would  do  it  j  and,  my 
Lord,  when  Mrs,  Rawlins  was  Arreffed,  I  going 
down  IVitchftreet,  the  Coach  that  fhe  was  in  coming 
along  then,  and  I  feeing  her  in  it,  that  was  the 
only  Reafon  that  I  went  into  the  Bailiff's  Houfe. 
when  I  came  there,  fhe  himg  about  me,  kiffed  me, 
and  faid  fhe  defired  me  to  fland  by  her  j  when  your 
Lordfhip  hears,  you  will  believe  me  no  other  than 
a  Friend  to  her.  She  begged  me  not  to  leave  her. 
I  offered  Bail  to  Mr.  Hartwell,  but  he  would  not 
take  it ;  but  faid  I  behav'd  my  felf  fawcily.  And 
when  Mr.  Swendfen  came  in,  file  faid,  now  fhe  was 
happy.  Befidcs,  my  Lord,  when  he  was  there,  he 
did  not  delire  her  to  go  out  of  the  Houfe. 

L.  C.  y.  Holt,  ir  you  had  no  Defign  but  for 
her  Good,  How  cams  you  to  Mrs  Nightingales^^- 

on 
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on  fuch  a  Defign  with  pretence  that  you  had  a 
Law-Suit,  &c.  ?  And  why  did  you  carry  her  out 
in  the  Coach,  in  order  to  be  Arrefted  ? 

Baynton.  My  Lord,  it  was  not  the  firft  time 
that  they  went  with  me  in  a  Coach,  they  defired 
me  feveral  times  to  fet  them  down,  and  I  did  fo. 

L.  C.J.  Holt.  Why  did  you  this?  You  pre- 
tended that  you  had  a  Law-Suit,  and  that  you  came 
to  Town  about  it,  and  ir  appears  not  that  you  had 
any. 

Baynton.    No,  my  Lord,  I  did  not. 
Nightingale.  My  Lord,  It  was  Mrs.  St.  John  that 
recommended  Mrs.  Baynton  to  mc. 
L.  C.  y.  Huh.     We  know  that  ? 
Bayntcn.     It  I  were  fuch  a  Woman  as  they  repre- 
fent  me  to  be,    Why  did  they  not  warn  me  out  of 
their  Houfe.  Mrs.  Razulins,  fay  the  whole  Truth,  and 
remember  that  you  are  upon  your  Oath,  I  defire  not 
Favour  or  Aftettion.  Did  not  you  fay  to  h/h.Suiend' 
fen.  This  is  my  own  dear  Husband,  and  this  is  the 
Ring  that  married  us  ?  Did  not  he  begin  to  fpeak, 
and  you  faid  t<.)  him,  Hold  your  Tongue,  and  let 
me  fpeak  ? 

Mts.  Rawlins.  Mrs.  Ba)ttton,  you  know  I  was 
very  much  Intoxicated,  I  hardly  knew  I  had  a 
Head. 

Baynton.  Mrs.  Rawlins,  yon  can  drink  your  Glafs 
of  Wine  as  well  as  any  Body  elfc.  Mr.  Siuendfen 
was  often  there  at  Cards,  and  fnc  was  the  moft 
uneaficft  Creature  in  the  World  when  he  was  not 
her  Pa  tner.  Did  not  you  defire  me  to  let  you  fit 
by  him  in  particular  ? 
Mrs.  Rawlins.  No,  I  did  not. 
Baynton.  Mrs.  Rawlins  had  faid  this  feveral 
times  to  Mr.  Swendfen,  to  defire  him  to  fir  by  her. 
We  play'd  at  Cards,  and  fav'd  the  Winnings  till  it 
fhonid  come  to  20  s.  and  defign'd  it  for  a  Treat. 
Did  not  you  fay  you  would  treat  Mr.  Swendfen, 
and  would  (end  lor  Walnuts  and  Apples  ?  But  I  faid, 
No,  you  fiiall  not  ? 

Mrs.  Rawlins.  I  did  fend  for  Walnuts  and  Ap- 
ples ;  but  it  was  not  with  a  defign  to  pleafure 
Mr.  Swendfen. 

L.  C,  y.  Holt.  Mrs.  Baynton,  Why  did  you  fay 
Mr.  Swendfen  was  your  Brother  ? 

Baynton.  I  never  fiid  he  was  my  own  Bro- 
ther, 

L.  C.  J  Holt.     You  faid  it. 
Baynton.      No,    my  Lord,   I    faid  he   was  my 
Sifter-in-Law's  Husband. 

L.  C.  J.  Holt.  How  was  flie  your  Sifter-in- 
Law. 

Baynton.     By  Adoption,  my  Lord. 
L.  C.  y.  Holt.   By  Adoption,  What  do  you  mean 
by  that  ? 

Baynton.  Mrs.  Raiulins,  if  you  had  no  mind  to 
him.  Why  did  you  give  him  fuch  Encouragement, 
as  to  kifs  him,  and  go  betwixt  his  Legs  and  kifs 
him  ? 

Mrs.  Rawlins.  I  rake  it  upon  my  Oath,  that  I 
never  did  fo  in  all  my  Life. 

Baynton.     Did  you  not  love  him  ? 
Mrs.  Rawlins.     No,  not  well  enough  for  to  make 
him  my  Husband. 

Baynton.  My  Lord,  It  is  very  hard  that  all 
thef;  Things  that  1  have  faid  to  her,  are  all  true, 
and  fhe  hath  made  a  Refolution  to  fay  nothing 
but  No. 

L.  C.  y.  Holt.  Mrs.  Rawlins,  Did  you  defign  to 
have  Mr.  Swendfen  for  your  Husband  ir 


Mrs.  Rawlins.  My  Lord,  I  was  threatned  to  be 
fent  to  Newgate,  if  I  did  not  marry  him.  You 
know,  Mrs.  Baynton,  that  you  faid,  that  if  I  did 
not  marry  your  Brother,  they  would  carry  me  to 
Newgate. 

Baynton.  I  never  in  my  Life  faid  any  fuch 
thing. 

L.  C.  J.  Huh.  Pray,  Mrs.  Baynton,  give  an  Ac- 
count how  you  have  lived  ? 

Baynton.    I  never  run  into  any  Body's  Debt. 

L.  C.  y.  Huh.     Had  you  a  Husband  ? 

Baynton.     Yes,  my  Lord. 

L.  C.  y.  Holt.     How  long  hatli  he  been  dead  ? 

Baynton.    Eight  Years  To-morrow. 

L.C.  y.  Hoh.  But  you  have  had  a  Child  lately, 
within  this  Four  months  :  Are  you  married  now?' 

Baynton.     Yes,  my  Lord,  I  am  married. 

L.  C.  J.  Hdt.     How  do  you  prove  that  ? 

Baynton.  I  could  give  your  Lordlhip  an  Ac- 
count ;  but  it  is  not  proper  now,  before  the  whole 
Court. 

L.  C  y.  Holt.    Is  it  not  proper  now  ? 

Baynton.    No,  my  Lord,  for  fome  Reafons, 
^  L.  C.  J.  Hoh-     I  think  it  is  very  proper.     Pray 
give  an  Account  how  you  have  liv'd  ? 

Baynton.  ^  I  have  a  Siller  at  Barladoes  tliat  hath 
been  very  kind  to  me. 

L.C.  y.  Hoh.  Was  you  married  to  Mr.  Baynton? 

Baynton.     Yes,  my  Lord. 

L.C.y.Hoh.  Mr.Hartwell,  Who  diiefted  you 
to  take  out  this  Writ  againft  Mrs.  Rawlins,  at  the 
Suit  of  one  yones  ? 

Hartwell.  My  Lord,  I  was  fcnt  for  to  the  Star 
and  Garter  Tavern  in  Drury-Lane,  by  Mr.  Hoh. 

L.  C.  J.  Holt.     Where  is  he  ? 

Hartwell-  He  is  not  yet  taken.  He  fent  for 
me  twice  before  I  went-  When  I  came  to  him,  I 
received  Money  for  a  Writ  againft  that  Lady  ;  on 
which  I  fent  ray  Affillant  for  a  Writ. 

L.  C.  y.  Hoh.     Who  was  your  Affiflant  ? 

Hartwell.  {  Pointing  to  Spur,  faid,  he  was  his 
Affiflant. )  I  fent  the  Writ  to  Mr.  IVaheman,  to 
get  him  to  ferve  it.  He  was  not  at  home,  and  I 
went  to  him  the  next  Morning.  I  asked  hiui  whe- 
ther he  would  ferve  the  Writ,  he  told  me  he  would ; 
and  I  told  him  the  fame  that  Mr.  Hoh  told  me^ 
that  it  could  not  be  done  till  Friday  Morning.  On 
Friday  Morning  Mr.  Huh  went  with  me,  and  thefe 
Officers,  Waleman  and  Spur.  He  bid  us  be  ready, 
and  faid  the  Coach  was  coming.  So  we  ferved  the 
Writ  as  we  were  ordered,  and  wenr  to  the  Star  and 
Garter  Tavern  in  Drury-Lane;  kom  thence  I  car- 
ried her  to  my  Houie.  If  I  had  had  any  miftruft 
of  any  bad  Defign,  I  would  have  carried  her  back 
again.  But  I  came  forward  with  her  to  my  Houfe. 
In  a  little  time  a!i:er  fhe  had  been  there,  came 
Mrs.  Baynton,  and  one  tliat  is  gone  now,  \jneaning 
Mr.  Swendfen  ]  was  fent  tor,  by  fome  Statagem 
that  1  knew  not  of.  They  being  together,  told 
me,  that  every  tiling  was  agreed  of  and  made 
eafy. 

L.  C.  y.  Holt.  What  was  made  eafy? 
Hartwell.  The  Debt,  as  I  thought,  my  Lord. 
When  I  carried  the  Young  Gentlewoman  firft  to  my 
Houfe,  I  left  her  with  my  Wife  and  a  young  Wo- 
man. When  I  came  home  again,  I  found  Mr. 
Swendfen  and  this  Gentlewoman  there,  who  told 
me,  that  every  thing  was  made  eafy.  On  which 
they  defired  to  go  to  any  Tavern,  I  knew  not  where : 
but  they  agreed  to  go  to  the  Vine  Tavern  in 
Hollourn. 
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L.  C.  'V.  Holt.  Why  did  you  take  her  from  her 
Friend   Mrs.  Busily. 

Kirtiivll.  It  is  ufiial  with  OiEccrs  to  do  with 
Prifoners  as  they  pleafe. 

LC.J-Hoh.  That  is  a  barbarous  thing  to  fe- 
paratc  them  one  from  another,  when  you  could  ap- 
prehend there  was  no  danger  of  being  refcued. 

Hartwe'l.  My  Lord,  I  beg  your  Lordfhip's  Par- 
don, I  have  no  Counfel  but  my  L\i ;  I  may  fpcak 
Things  in  Point  of  Law  that  may  prejudice  my 
Life  ;  but  as  to  the  Purpofe  I'll  fpeak  the  Truth. 

L.  C.  J-  Holt.  You  made  her  put  on  her  Mask ; 
you  forc'd  her  to  it. 

Han-vell.  Mrs.  Rarcliiis,  Did  I  force  you  to 
put  on  your  Mask  ? 

Mr.  Rawlins.  Yes,  he  forced  me,  but  I  would 
not  at  firft  ;  but  he  torced  me.  When  I  cry'd  out 
Murder,  he  faid,  Put  on  your  Mask,  and  hold 
your  Tongue,  or  you  fhall  go  to  Ne-vgate. 

L.  C.  y.  Huh.  What  Writ  had  you  againft 
Mrs.  Biisbj  ? 

Hanwell.     There  was  no  fuch  thing,  my  Lord. 

L.  C.  y.  Hull.  You  faid  you  had  a  Writ  againft 
Mrs.  Bush,  and  another  againft  Mrs.  RavjUns. 

Haniveil.  My  Lord,  as  to  a  W>it  againft  the 
Youn?  Ladv,  tliere  was  one;  I  know  no  other 
pofiriv'clv. 

L.  C.  y.  Holt.  Why  did  you  refule  Holt's  and 
Siveiidfens  Bail. 

Hiii  tu-ell.  It  was  no  fuch  thing,  my  Lord  ;  I 
cannot  liclp  what  the  People  fwcar  :  I  hope  to 
prove  to  the  contrary,  both  from  the  beginning  to 
the  end. 

L.C.y.  Holt.  Why  did  you  part  with  your  Pri- 
foner  at  the  t'^iiie  Tavern  without  Bail  ? 

Hartwell.  My  Lord,  I  no  fooner  came  into  the 
Vine  Tavern,  but  the  Pcrfon  that  employ 'd  me, 
gave  me  the  Money ;  which  was  this  Woman,  [/'o//7f- 
ing  to  Mrs.  Bay  nt on. J 

Biiynton.  You  faid  Holt  employ'd  you.  I  gave 
him  no  Money,  my  Lord ;  and  he  declared,  that 
he  never  faw  me  before  in  his  Life. 

Mr.  Parker  called. 

L.  C.  y.  Holt.     Where  do  you  live  ? 

Parker.  I  lived  at  the  Star  and  Garter  then, 
and  Mr.  Holt  was  there,  who  fent  mc  for  Mr. 
Hariivell. 

Hartwell.  My  Lord,  when  I  came  there,  Mr. 
Holt  v.'as  drinking  and  it  was  all  out  but  a  Glafs. 
He  asked  me  to  drink  ;  which  I  did.  Then  we 
went  from  the  Star  and  Garter  down  to  the  Mitre 
in  IVeftmiufier,  which  was  Holt's  Houfe.  Beiug 
there,  and  I  fmoaking  a  Pipe,  in  came  this  Lady, 
{^pointing  to  Mrs.  Ea)nton  ]  and  gave  mc  Money 
for  a  Writ-  I  fent  my  Affiftant  for  the  Writ,  and 
the  firft  Perfon  I  lit  of,  which  was  Mr.  Wakeman, 
I  made  ufe  of  to  affift  me  in  it.  When  I  fcrv'd  it 
at  the  Star  and  Garter  Tavern,  this  Gentlewoman, 
[pointing  to  Mrs.  Bayntcn]  ask'd  mc  where  I  liv'd  ? 
I  faid  in  H^itchftreet.  Said  fhe,  take  care  of  her, 
(Mrs.  Rawlins  j  and  take  her  along  with  you  to  your 
Houfe,  or  you  will  lofe  your  Money.  So  I  carried 
her  to  my  Houfe,  and  having  Bufmefs  elfewhere,  i 
left  her  w  ith  my  Wife,  and  a  Young  Woman  to  keep 
her  Company.  When  I  came  again,  I  found  Mr. 
Sxi-endfen  and  this  Gentlewoman  there  drinking  a 
Pint  of  Sack.  They  told  me  if  I  would  go  to  any 
Tavern,  the  Bufinefs  fhould  be  made  up.  We  took 
Coach  and  went  to  the  Vine  Tavern,  and  there  the 
matter  was  made  an  end  of  They  told  me  that 
they  would  fatistie  me  for  my  Trouble  on  Monday 


Night,  if  I  would  meet  them  at  Mr.  Holts.  Aw^y 
I  went,  and  was  taken  ill  to  that  degree  that  I 
thought  I  fhould  have  died. 

L.C.  y.  Holt.  How  can  you  prove  that  fhe  em- 
ploy'd you. 

HartiveU.  I  believe  I  fliall  have  fomebody  to 
prove  that.  But,  my  Lord,  the  main  Wimefs  of 
mine  is  not  come  in,  and  that  is  Mr.  Holt. 

L.  C.  J.  Holt.     He  is  fled. 

Hart-veil.  But,  my  Lord,  I  fiippofc  his  Wife  is 
here.  My  Lord,  I  hope  yon  will  allow  "Mr.  Wake- 
man  to  come  into  the  Court,  that  I  may  ask  him 
fome  Qiieftions. 

].  Po-wel.  A  Woman  cannot  be  a  Witnefs  for  or 
againft  her  Husband  ;  Then  for  what  reafon  fhould 
fhe  be  called  ? 

Hartzvell.  What  can  be  more  material  than  my 
going  to  Holt's  ?  I  have  no  other  Perfons  to  ap- 
pear for  me  ? 

L.  C.  J.  Holt.     Did  Holt  firft  employ  you  ? 

HartiveU.     He  firft  fent  for  me,  my  Lord. 

L.  C.  J.  Holt.     Have  you  any  other  WitnelTes  ? 

Hart-well.  My  Lcrci,  I  thought  they  call'd  for 
IVakeman. 

Mr.  Wakeman  called. 

L.  C.  J.  Holt.  Ask  him  what  Qiieftions  you 
will. 

Hartwell.  Mr.  Wakeman,  Who  was  it  employ'd 
me  ? 

Wakejnan.  He  never  told  me  who  employ'd 
him  till  he  came  to  the  Recorder's,  and  then  he 
told  me  tiiat  this  Woman  [pointing  to  Mrs.  Bayn- 
tcn] employ'd  him.  The  Recorder  ask'd  me  who 
it  was  emplcy'd  me?  Hirtwell  mzdic  Anfwcr,  aud 
fiid,  I  empl  :y'd  him  ;  and  faid  likewife,  that  the 
Woman  brought  him  Money  for  the  Writ. 

Baymon.  I  never  gave  Hartwell  Money,  nor 
employ'd  him,  nor  confelled  to  the  Recorder. 

Mr.  Wakeman  call'd  a  Witnefs,  who  faid  for 
Hartwell,  that  'twas  Mrs.  Baymon  confefTcd  before 
the  Recorder  upon  her  Examination,  that  fhe  gave 
Money  to,  and  employ'd  Hart-well  to  fue  out  a  Writ 
againit  Mrs.  Rawlins,  at  the  Suit  of  W.  yones  for 
20  /.  and  ga\e  tor  Reafon,  on  farther  Examination, 
that  the  faid  yones  owed  Mxs.  Baymon  20 1.  And  he 
wrote  to  Mrs.  Bayntcn  to  get  Arrefted  yir:s.Ra-u}lim 
for  20/.  due  from  her  to  Jones;  and  that  on  fuch 
Arreft,  Mrs.  Rawlins  would  pay  the  Money  to 
Mrs.  Baynt'in. 

L.  C.  y.  Holt.    H^ave  you  any  thing  more  to  fay  ? 

HartiveU.  My  Lord,  I  never  faw  Mr.  Swendfen  be- 
fore he  came  to  my  Houfe  with  Mrs.  Baymon,  when 
the  Young  Gentlewoman  was  there.  When  I  came 
in,  they  were  drinking  a  Pint  of  Sack  together. 
The  Young  Lady  was  very  free  to  go  to  the  Vim 
Tavern.     Madam,  Were  you  not  free  to  go  ? 

Mrs.  Rawlins.  I  do  not  deny  but  1  was  free 
to  go. 

HartweU.  Did  we  offer  any  Rudenefs  to  you  ac 
that  Place  ? 

Mrs.  Rawlins.    No,  not  then. 

L.  C  y.  Holt.  That  is  the  thing  you  are  to 
anfwer  to,  your  taking  her  away  by  Force. 

HartweU.  My  Lord,  I  know  nothing  of  it;  I 
cannot  help  it,  my  Lord,  there  is  nothing  in  it. 

HartweU.  Mr.  Wakeman,  Did  I  know  any  thing 
of  your  being  with  Mr.  Holt  and  Mr.  Swendfen  at 
t\\c  Fi'ue-BeUT^vtm  ? 

Wakeman.     I  dcn't  know  that  you  did. 

HartweU  No,  my  Lord,  I  knew  nothing  of  it 
till  laft  T'hirrfday  he  told  me  of  it, 
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£.  C.  7.  Holt.     Who  fent  for  Mr.  Swendfen  ? 

Rawlins.     Mrs.  Baynton. 

Mr.  Hartwell.  Mrs.  Rawlins,  Was  I  in  the  Houfe 
at  that  Time  ? 

Rawlins.     No,  I  did  not  fee  you  there  then. 

Hartwell.  My  Lord,  with  SubmifTion  to  your 
Lordfhip,  I  underftand  by  fomething  I  have  heard, 
fince  I  have  been  in  Cullody,  that  this  Gentlewoman, 
Mrs.  Baynton,  faid  to  Mrs.  Rawlins.  Shall  I  fend 
for  my  Brother  ? 

L.  C.  J.  Holt.     Do  you  keep  a  Publick  Houfe  ? 

Mr.  Hartuell.  Mo,  my  Lord,  only  a  Prifon-Room, 
but  fell  no  Drink :  This  Gentlewoman  was  in  the 
Parlour  all  the  while. 

L-  C.  J.  Holt.     Have  you  any  thing  more  to  fay  ? 

Hart  veil.  Nothing  at  all,  my  Lord;  I  was  rul'd 
by  the  Perfon  that  employed  me. 

j  Powel.     What  did  you  apprehend  by  this  ? 

Hartuell.  She  told  me  there  was  one  gone  for  ,• 
and  (he  faid  (h-:  would  bring  a  Gentleman  to  pay 
me  the  Monew 

L.  C.  J.  Hdt.     Mr.  Spur,  What  fay  you  ? 

Mr.  Spurr.  I  know  nothing  more  of  the  matter, 
than  Mr.  //.z;  rwr// s  giving  me  Money  for  taking  out 
the  MirfDal\  Court  Writ,  and  I  was  employ 'd  by  him . 

L.  C.  J.  Holt.  When  Mrs.  Busby  cry'd  out,  did 
you  not  fay.  What  have  you  got  by  your  Bawling  ? 

No  Anfuer  made. 

Mr.  Mountague.  We  have  a  few  Words  to  re- 
ply, if  the  Prifontrs  have  done.  The  Gentlewoman 
at  the  Bar  infrlls  upon  it,  that  Mrs.  Rawlins  was 
confenting  to  the  matter,  was  in  Love  with  Mr. 
Swendfen  :  We  tliink,  not  only  by  the  Evidence 
given,  but  by  what  they  fay  themfelves,  that  (he 
was  carry 'd  away  by  Force.  Indeed  when  Ihe  was 
taken  into  Hartwell's  Houfe,  there  was  no  body  by 
at  that  Time,  but  thofe  fhe  was  not  afraid  of.  To 
conclude ;  if  there  was  any  Confent  by  Mrs.  Raw- 
lins, it  was  only  to  have  her  Bail'd  ;  it  was  that  on- 
ly that  fhe  defign'd.  Hartwell  fays,  he  was  only 
employ 'das  a  Bailiff  by  Holt :  He  carry'd  them  from 
his  Houfe  to  the  Fine  Tavern :  Now,  what  Occalion 
bad  he  to  carry  them  to  the  Tavern  for  Bail  ?  We 
fliall  prove  further,  that  when  they  came  to  the  Vine, 
Hartwell  himfelf  wasfaid  to  be  the  Bail  for  the  Aftion. 
Anne  Cotchet  called,  and  Sworn. 

Mr.  Moufitague.  Miftrefs,  pray  will  you  give  an 
Account  how  //ar^u'e// brought  the  Prifoner  there? 

Cotchet.  Mr.  Hartwell,  when  the  Coach  came, 
ordered  a  Pint  of  Wine  fjr  the  Coachman.  The 
Drawer  faid.  We  draw,  and  draw,  but  don't  know 
who  will  pay  for  it.  Mr.  Hartwell  came  to  me,  and  faid, 
it  was  an  Arreft  for  120  /.  that  he  would  fee  us  paid. 

L.  C.  7.  Holt.  Was  it  the  Woman  in  the  White 
Gown  that  was  Arrefted  for  1 20/. 

Cotcbet.     Yes,  my  Lord. 

Hartwell.  Did  you  fee  me  in  Company  with  the 
Parfon? 

Cotchet.  You  came  down  Stairs,  and  ordered  a 
Pint  of  Wine  for  the  Parfon,  and  half  a  Pint  befidcs ; 
and  told  me  the  Parfon  was  the  Bail. 

Hartwell.  I  did  not  know  that  the  Parfon  was 
in  the  Houfe,  till  I  had  jufl  done  my  Bufmefs,  and 
was  going  away.  Did  you  fee  me  with  the  Parfon, 
Madam  Rawlins} 

Mrs.  Rawlins.     I  do  not  tell  you  fo. 
Mountague.     All  that  is  to  be  prov'd  in  this  In- 
diftment  is,   that  fhe  was  taken  away  againft  her 
Will,  and  afterwards  compell'd  to  marry. 

Cotchet.     I  did  not  fee  Mr.  Hartwell  after  that. 
L.  C.  jf.  Holt.      Gentlemen    of  the   Jury,    thefe 
Three  Prifoners  are  Inditted  for  Felony,  upon  the 
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Statute  made  in  the  Third  Year  of  King  Henry  the 
Seventh;  That  they  withHaagenSwendfennowJ  con- 
vifted,  and  T'lmnas  Holt  that  is  fled,  did  violently 
and  felonioufly  alfualt  one  Pleafam  Rawlins,  being 
feized  of  an  Eltate  of  Inheritance  about  20  /.  per  Ann. 
and  poflefl'cd  of  a  Perfonal  Eftate  of  the  Value  of 
2000  /.  and  took  her  away  by  Force  againft  her  Will ; 
and  that  he,  Swendfen,  did  marry  her.  Now  the 
Qiieftion  is.  Whether  the  Prifoners  at  the  Bar  are 
guilty  of  this  Crime  ?  Firft,  As  to  Mrs.  Baynton, 
you  have  heard  what  an  Account  is  given  of  her : 
She  was  a  Perfon  that  came  to  lodge  at  Mrs.  Nigh~ 
t'ngale's  Houfe  in  Stretton-Grounds  in  IVeJlminfter  .- 
She  went  for  a  Widow,  by  the  Name  of  Sarah  Bayn~ 
ton.  It  fcems,  Mrs.  Busby  and  Mrs.  Rawlins  did 
lodge  about  Three  Years  in  Mrs.Nightingale's  Houfe. 
They  being  all  fingle,  were  very  well  fatisfy'd  one 
with  another.  Mrs.  Rawlins  was  placed  by  her 
Guardian  under  the  Care  of  Mrs.  Buiby;  and  has  a 
Perfonal  Eftate  of  2000  /.  and  20  /.  a  Year.  About 
three  Weeks  before  Michaelmas  laft,  you  hear  of  one 
Mrs.  St.  John  that  was  an  Acquaintance  of  one  Mrs. 
Nightingale's,  came  to  her  and  told  her  of  Mrs.  Bayn- 
ton, a  well-difpofed  Gentlewoman,  that  was  come 
to  Town  about  a  Suit  of  Law,  and  thought  fhe  fhould 
ftay  about  a  Month,  and  thought  that  her  Houfe 
was  a  proper  Place  for  her  Lodging,  and  gave  her  a 
very  good  Charafter,  that  fhe  was  a  Civil  Religious 
Woman,  of  a  good  Converfation,  and  delired  to  be 
near  the  Church.  After  fome  Time,  Mrs.  Baynton 
came  her  fclf.  She  faid,  as  Mrs.  St.  John  had  done 
before,  that  fhe  came  to  Town  about  a  Law  Bufi- 
nefs,  was  a  Widow  in  the  Weft.  Mrs.  Nightingale, 
by  reafon  of  the  Charafter  that  was  given  her,  re- 
ceived her  into  her  Houfe.  When  fhe  was  there, 
fhe  behaved  her  felf  very  civilly  for  fome  time ;  fo 
that  Mrs.  Nightingale  and  Mrs.  Bushy  were  well 
pleafed  with  her,  and  thought  her  to  be  a  Gentle- 
woman of  very  ingenious  Converfation.  She  tells 
them  fhe  haji  a  Brother  that  had  Intercft  in  Siiip- 
ping  ;  and  (o  there  was  an  Invitation  of  Mrs.  Busby, 
Mrs.  Rawlins,  and  Mrs.  Baynton,  to  go  on  Ship- 
board, where  they  were  treated  by  Mr.  Swendfen. 
Mr.  Swendfen  ufed  to  vifit  Mrs.  Baynton ;  and  fhe 
ufed  to  call  him  Brother  :  While  fhe  was  there, 
Swendfen  dined  9  or  10  Times.  She  had  not  been 
there  long,  before  they  began  to  have  diftjrent  ap- 
prehenfions  of  her  from  what  they  had  at  firft,  and 
were  very  uneafy  at  her  Continuance.  Mrs.  Bcynton 
did  apprehend  there  was  fome  appearance  of  Un- 
eafinefs ;  and  came  to  Mrs.  Nightingale  and  told 
her,  fhe  had  made  an  end  of  her  Suit  of  Law,  and 
had  no  occailon  to  ftay  in  Town,  but  would  return 
into  the  Country.  It  feems  Mrs.  Nightingale  and 
Mrs.  Busby  were  well  pleafed  with  Mrs.  Baynton  s 
Warning.  Before  fhe  went  away,  fhe  underftood 
that  Mrs-  Busby  and  Mrs.  Rawlins  ufed  to  go  to 
Oxenden  Chapel ;  fhe  came  to  them  and  faid,  fhe 
had  occafion  to  go  that  way  with  a  Band-Box  to 
her  Milliner's ;  told  them  fhe  went  in  a  Coach,  and 
if  they  pleafed  they  might  go  with  her,  and  fhe 
would  fet  them  down  at  a  Place  near  the  Chapel. 
They  accepted  her  Civility,  thinking  nothing  of 
any  Defign ;  and  as  the  Coach  was  driving  along,  it 
was  ftopped  by  Bailiffs,  and  all  on  a  fudden  Hart- 
well opens  the  Coach,  and  thrufts  himfelf  into  it. 
Mrs.  Busby  and  Mrs.  Rawlins  were  not  confcious  of 
any  Caufe  of  an  Arreft,  thought  the  Arreft  was  upon 
Mrs. Baynton,  they  began  to  be  concem'd  for  her;  but 
it  appeared  that  'twas  upon  them,  and  then  Mrs. 
Baynton  feemed  as  much  concem'd  for  them  when  they 
were  both  to  be  carry'd  away  j  but  asked  Hartwell 
|Q,q  q  what 
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v/hatit  was  for?  He  told  them  it  was  no  great  Matter ; 
but  if  you  and  I  talk  together  a  little,  all  will  be  well. 
Mrs.  Baymon  expreis'd  her  felf  to  be  much  conceni'd 
R-.r  Mrs-  Binby ;    (he   adviled    her  not  to  talk  any 
Thing  with  him,    without  her  Friends   were  nigh. 
And  when  they  w;re  in  the  Coach,    it  was  directed 
to  be  drove  away.     Mrs.  Busby  deiired  to  be  carried 
to  Fleetflieet  to  htr  Friends ;    but  Harni'e//  would 
carry  her  to  the  Star  and  Garter  Tavern  in  Di-i^ry- 
Lane.     Mrs.  Bnyntvn  continued  in  the   Coach  until 
they  came  thither,    and  then  pretended   to  go  for 
Mrs.  Busies  Friends ;   and  when  they  were  at  the 
Star  and  Garter  Tavern   they   were  carry 'd  into  a 
Back-Room.      Mrs.  Btuby   forced  her  felt  with  the 
young  Woman  into  a  Fore-Room  ;    then  Hartivel! 
laid  Hands  upon  '^ixs.  Ra-'Jijn,  and  faid  (lie  was  his 
Prifoner,  and, carries  her  away  by  Violence,  forces 
her  down  Stairs,    and   fwears  at  her  to  put  on  her 
Mask,    otherwife   he   would  carry  her  to  Neivgate. 
Mrs.  Hi/fl^y,  the  Prifoner  above  Stairs,  was  to  go  to 
Nncgate,  as  vVas  pretcndeci  ;  but  Mrs.  Ramlins  was 
to  go  to  the  Marjbalfea.     Away  fhe  was  carried  to 
the  Houfe  ofMr.  Hiirtz^LH ;  but   Mrs.  Bnyntun\\{\o 
pretended,    that  as  fhe  was   going  by  cliance  that 
way  heard  Mrs.  /vnr//KA  named  ;  thereupon  flie  goes 
in,  and  very  luckily  finds   jier  there,    and  pretends 
to  pity  lier  Condition,    and  iliid  fhe  had  been  with 
feveral  of  her  Friends  to  be  her  Bail,  but  could  pro- 
cure none  ot  them  to  come.  Then  fhefaid  fhe  would 
go   lor   her   Brother  Siirniife)!,    who  fhe  was  fure 
would  be  her  Bail.     Upon  that  Meilage   he  came, 
and  then  Mrs.  Raiolins    was  to  be  carry'd  to  the 
Vine  Tavern.     Mrs.  Baynton  went  with  her  thither, 
as  they  pretended,  to  make  up  the  Bulincfs.  .  Then 
it  was  propofed  that  Holt  and  Szt:eivlfe,i  fhould  be 
Bail.     HartxveS  refufed  them  as  infufficient :     Upon 
which   fhe  was  told  fhe  was  in  danser  of  going  to 
Newgate,    and  Bail   could  not   be  taken ;    and  the 
only  way  was,    that  fhe  muft  be  marry'd  to  Swend- 
fen  ;     and  if   fhe  did  not  marry,    fhe  fliould  go  to 
Nevcgate.     Mrs.  Baynton  took  the  Ring  from  oft'  her 
Finger,  in  order  to  g^t  a  Wedding-Ring  to  be  made 
by  it ;  which  being  procured,  there  was  a  Parfon  in 
the  Houfe  ready  provided   vsith  a  Clark  to  do  the 
Ofiice,    who  came  into  the  Room  where  the  Mar- 
riage was  made,  and  fo  ended  that  Arreft.     From 
the  Vine  Ta\'ern  fhe  is  carry'd  with   Mr.  Sweudfen 
and  Mrs.  Baynton  to   Blake's  Houfe,   and  there  flie 
was  forc'd  to  Bed  :  Within  an  Hour  and  Hal:  they 
a  rife  again  at  Seven  a  Clocf  at  Night  ;  and  thus  the 
Marriage  was  Confummated.     As  for  Mrs.  Baynton 
there  is  this  further  Proof  upon   her,   that  fhe  ditl 
pay  Flartzi-eU  tor  this  very  Arreft,    which  is  proved 
,  upon  her  by  her  own  Conkilion,  before  the  Recorder. 

Then,  as  to  llartnel/',  he  is alTccted by  thefe  Circum- 
ffances.  Firlf,  there  was  no  Procefs  againfi;  Mrs. 
Busby,  but  yet  fhe  was  Arrefted  and  carry'd  to  the 
Garter  Ta\  ern,  where  fhe  was  kept  in  Cuflody  un- 
til the  Evening,  and  could  not  procure  any  Friends 
to  be  called  to  her  ;  and  during  the  time  of  her  being 
there,  Mrs.  Rawlins  was  married  to  Mr.  Svendfen 
at  the  Vine  Tavern.  And  it  i^  further  prov'd  againfl; 
]iim,  that  when  the  Parfm  was  come,  he  told  the 
Miftrefs  at  die  Vine  Tavern,  that  the  Parfon  was  to 
be  one  of  the  Bail  It  is  alfo  prov'd,  that  he  infifted 
upon  very  good  Bail  ;  for  he  told  the  Woman  of  the 
Houfe  the  Arreft  was  for  i  20  /.  when  as  itappear'd 
it  was  but  for  20  /.  Now  you  are  to  confider  what 
liath  been  fald  in  their  Defence.  Mrs.  Baynton  fays, 
that  Mrs.  Rawlins  was  in  Love  with  Mr.  Swendfen, 
and  did  complain  of  her  Confinement  and  hard 
Ufage  ;  and  that  fhe  told  her  fhe  could  help  Mr. 
Snendfen  to  a  young  Lady  at  her  own  Difpofal  j  and 


that  there  was  one  Mr.  Pugh  that  made  Application 
to  Mrs.  Rawlins ;  but  fhe  return'd  his  Letters  that 
fne  had.,  receiv'd  from  him  :    Thar  Mrs.  Rawlins  did 
fay,  that  fhe  could  help  Mr.  Swendfen  to  a  Lady  that 
had  a  Fortune  at  her  own  Difpofal,  which  is  own'd 
by  Mrs.  Raiulins  ;   and  that  by  that  Lady  fhe  did 
mean  her  felf ;   but   that  i"he  had  any  iamiliar  Dif- 
courfe  with  him  in  the  Garden,  or  that  fhe  was  Sick 
for  him,  and  went  up  and  Cried  for  him,   that  fhe 
denies  upon  her  Oath.     And  further- fays,  that  fhe 
never  intended  to  do  any  Thing  againft  the  Advice 
of  her  Friends,  or  that  flie  had  fet  her  Love  upon 
him.     Then  Mrs  Baynton  charges  Mrs.  Bushy,  that 
fhe  had  a  Kindnels   for  her  Brother  Svendfen,    be- 
caufe  fhe  laid  he  was  her  beloved  Likenefs.     Mrs. 
Buiby  own-,  that   he  was  fjmething  like  her  Hus- 
band, and  on  that  Account  migl.r  i'.mocently  call 
him  fo.     As  for  HartvceU,   he  relies  on  h.is  being  a 
Bailift,  and  in  Execution  of  his  OfTice,   being  em- 
ploy'd  by  Mr.  Hoh  and  Mrs.  Baynton,  and  that  fhe 
paid  him  for  the  Writ.     Mr.  Holt  fent  for  him,  and 
he  knew  nothing  but  ot'  Arreft,  and  v,-as  not  privy 
to  any  other  Defign.     It  is  prov'd  indeed,  that  Mr 
Holt  die!  fend  for  him.     This  is  the  Sum  and  Sub- 
ftance  ot  his  Delence.     I  muft  tell  you,  that  if  Hart- 
vellyjas  employ'd  in  this  Deiign,    in  order  to  take 
her  into  Cuftody  to  carry  on  this  Marriage,    and 
was  privy  to  it,  then  he  is  equally  Guilty;    but  if 
he  did  only  Ad:  as  a  Bailift,  and  did  not  know  the 
Deiign,    then  he  is  not  Guilty.     But  his  Arrefting 
Mrs.  Busby,  againft  whom  he  had  no  Procefs,    and 
taking  Mrs.  Rawlins  tirom   Mrs.  Busby  to  his  own 
Houfe,    and  from  thence  carrying  her  to  the  Vine 
Ta\'ern  ;    his  pretending  that  the  Warrant  was  for 
120  /.  when  as  in  Truth  it  was  but  for  20/.  and  his 
pretending   that   the    Parfon   was  to  be  the   Bail, 
though  he  was  not  prefent  in  the  Room  where  the 
Marriage  was,  but  hard  by  ;  yet  he  was  in  the  fame 
Houfe,    which   is  all  one,    if  he  knew  what  Dcfigii 
was  a-foot:  Thefe  arc  the  Things  you  are  to  confi- 
der of     As  for  Mrs-  Baynton,  fhe  pretended  fhe  was 
a  Widow,    and  you   hear  how  fhe   proves  it;   and 
when   fhe  is  taxed  with  having  a  Child,    then  fhe 
fays  fhe  hath  a  Husband.      And  when  fhe  is  asked 
about  him,  fhe  will  give  no  Account,  nor  how  fhe 
fupports  her   felf.      She  frid  indeed  fhe  paid  every 
Bodv  their  own,  and  that  fhe  has  no  Difference  witlt 
any  Body  whatfoever.    She  pretended  flie  was  Mrs. 
Ravlins's  Friend  in  what  fhe  did;    but  it  is  plain 
by  what  flie  owns  her  felf,  that  flie  employ'd  Hart- 
V  ell,  and  paid  him  for  the  Writ.      And   her  pre- 
tending to  fet  them,  down  at  Oxraden  Chapel,  there 
it  was    her  Defign  to  bring  them  under  that  Force 
to  efreft  this  Marriage.      I  muft  leave  it  to  you  to 
confider,  whether  irom  the  beginning  to  the  end  fhe 
was  not  an  Aftrefs  and  a  Manager  of  this  whole 
Bulinefs.     She  hath  been  asked  how  Mr.  Swendfen 
cam.  to  be  her  Brother.     Firft  fhe  fays,  he  was  her 
deceafed  Sifter's  Husband      Then  being  asked  who 
was  that  Sifter?  She  faid  he  was  an  Adopted  Sifter's 
Husband.     It  v/as  \-ery  extraordinary  for  her  to  go 
to  Mr.  Hart  yell's  Houfe  to  the  young  Gentlewo- 
man,   and   pretend  that  flie  came  by  chance,   and 
heard  her  Name.     I  muft  leave  it  to  you  Gentlemen 
of  the  Jury  to  confider  of  the  whole  Matter:  And 
as  i:ov  Spurr,    he  was  an  Under-Oliiccr,  a  Bailift 's 
Follower,    and  might   be  ignorant  of  the  Bufinefs. 
You  have  notEvidence  enougluo  make  it  appear  that 
he  was  privy  to  this  Defign,  and  therefore  you  are 
to  acquit  him ;    but  as  to  Mrs.  Baynton  and  Hart- 
veil,  if  they  were  privy  to  this  Defign  of  a  Forcea- 
bly  taking  away  of  Mrs.  Ranlins,  uith  an  Intent  to 
marry  her  to  Swendfen,  as  it  is  plain  that  he  was  an 
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Aftor,  and  fhe  an  Abetter  in  the  Force :  then  Gen- 
tlemen you  are  to  find  them  Guilty  :  It  you  are  not 
fatisfied,  you  are  to  Acquit  them. 

The  Jury  went  out  for  half  an  Hour,  and  brought 
in  the  following  Verdifts. 
Mrs.  Ba}'ntcn,  Guilty. 
Mr.  Hartwell,  Nut  Guilty. 
Mr.  Spurr.  Not  Guiliy. 

L.C.y.HohfaidtoHartvjdl,  You  have  had  a  'very 
Merciful  Jury,  let  it  he  a  Pf^'ayningta  you  for  the  future. 

Bayinon.     My  Lord,  I  am  with  Child. 

L.  C.  J-  Holt.  That  will  be  confidered  on  Saturday. 
Saturday,  Novetnher  the  28th. 

"The  Prifoners  11  ere  called  to  the  Bar  to  receive  Sen- 
tence of  Death. 

Mr.  Sol.  Gen.  I  pray  your  LordOiip's  Judgment 
againft  the  Prifoners  at  the  Bar. 

Cl.  of  Arr.  Haagen  Suendfen  hold  up  thy  Hand. 
Thou  haft  been  convifted  of  Felony  done  by  thee 
and  committed  on  Mrs.  Tleafwt  Razdins,  and  the 
Jury  hath  found  thee  Guilty  ;  What  have  you  to  fay 
for  your  felf,  why  you  Oiould  not  receive  Sentence 
of  Death  according  to  Law  ? 

Mr.  Swendfen.  I  could  fay  a  great  deal,  but  I  fliall 
fay  but  a  very  little.  I  do  not  doubt  but  the  ho- 
nourable Court  obferv'd  how  various  Ihe  was  in  her 
Evidence.  What  (he  deny'd  in  my  Trial,  fhe  con- 
fefs'd  in  Mrs.  Bayntons  ;  and  fo  I  leave  it  to  the 
Court,  if  there  may  be  an  Arreft  ot  Judgment  till 
the  next  Term. 

L.  C.  J.  Hvlt.  Unlefs  you  can  fhew  us  fome  Caufe 
for  it,  it  will  not  be  granted. 

Su'endfen.  My  Lord,  She  faid  thofe  Tilings  in 
her  Trial  which  fhe  deny'd  in  mine. 

L.  C.  J.  Holt.  Some  Things  fhe  mentioned  in  your 
Trial,  that  fhe  had  no  occafion  for  in  hers. 

Swendfen.  The  fame  Things  that  were  in  my 
Trial  were  in  hers. 

L.C.y.  Holt.  There  were  fome  Things  in  her 
Trial  that  was  not  in  yours. 

Cl.  of  Arr.  Sarah  Baynton  hold  up  thy  Hand.  Thou 
haft  been  Indifted  for  Felony,  and  t'ound  Guilty. 
What  haft  thou  to  fay  for  thy  felf,  why  you  fhou'd 
not  receive  Sentence  of  Death  according  to  Law  ? 

Baynton.     My  Lord,  I  am  with  Child. 

L.  C.  y.  Holt.  That  is  no  Plea  againft  Judgment. 

Baynton.  My  Lord,  I  defirc  that  it  may  be 
taken  into  Confideration,  how  that  fhe  contradifted 
her  felf  in  her  Evidence  ;  that  fhe  fpoke  thofe  Things 
in  Mr.  Swendfens  Trial,  that  fhe  contradifted  in 
mine.  I  think  1  have  a  great  deal  ot  Injuftice ;  I 
am  as  innocent  as  any  Perfon  in  the  Court. 

L.  C  y.  Holt.  That  you  did  this  Thing  is  moft 
apparent :  that  you  deluded  this  young  Perfon,  and 
pretended  your  felf  to  be  a  Perfon  of  Qiiality,  a  Reli- 
gious Woman,  and  one  that  come  out  of  the  Coun- 
try about  a  Law-Suit;  that  you  pretended  that  this 
Mr.  Sn-endfen,  the  Prifoner  at  the  Bar,  was  your 
Brother,  your  Sifter's  Husband ;  and  all  this  Falfe 
Dealing  was  to  bring  him  in  to  delude  this  Woman. 
It  is  plain,  you  had  no  Suit  of  Law,  as  you  pretend- 
ed. It  is  plain,  you  took  out  this  Procefs  againft 
the  young  Gentlewoman.  It  is  plain,  that  you  pre- 
tended you  would  fet  them  down  at  a  Chapel. 

Baynton.  It  is  not  the  firft  time,  my  Lord,  that 
I  fet  them  down, 

L.C.y.  Huh.  But  you  made  ufe  of  this  Strata- 
gem to  accomplifli  the  Arreft.  You  have  deluded 
the  World  by  thefe  Things ;  and  indeed  it  is  very 
hard  againft  you. 

Baynton.  My  Lord,  they  defired  me  to  fet  them 
down. 

Vol.  V. 


L.  C.  y.  Holt.  The  Licenfe  was  tal;en  out  before 
the  6th  of  Novemhe-r  a  coniiderablc  time. 

Baynton.  My  Lord,  She  cannot  deny  but  fhe 
fpoke  for  it  to  me.  She  her  felf  ordered  it  to  be  done. 
My  Lord,  when  I  was  upon  my  Trial,  abundance 
of  People  prompted  her  to  fpcak  thofe  Things  fhe 
knew  nothing  ot;  Mx^.Buiby  in  particular;  though 
I  do  not  queftion  but  flie  her  felf  would  have  mar- 
ried Mr.  Szuendfen,  for  fhe  expreffed  Love  for  him 
in  calling  of  him  her  Beloved  Likenefs. 

L.  C.  y.  Holt.    She  faid  he  was  like  her  Husband, 
and  therefore  on  that  Account  fne  might  fay  fo. 
Crier,  Make  an  0  Yes. 

Sii-endfen.  My  Lord,  my  Trial  has  already  made 
a  great  Noife  in  the  World;  and  I  do  not  know  but 
that  by  this  time  it  may  be  come  to  the  Qiieen's 
Ear,  therefore  I  deiire  that  your  Lordfhip  would 
be  pleafed  to  make  a  favourable  Conftrudtion  of  ic 
to  her. 

L.  C.  y.  Holt.  Well,  I  do  not  queftion  but  Her 
Majefty  hath  heard  of  it. 

Crier,  Make  an  0  Yes,  zvhile  yudgment  is  given. 
Juftice  Powell.  You  that  are  the  Prifoners  at  the 
Bar,  Haagen  Swendfen  and  Sarah  Baynton,  you  have 
been  both  Tried  and  Convifted  of  a  very  gVeat  Of- 
fence, for  which  you  are  brought  to  receive  that 
Judgment  that  the  Law  requires.  You  have  had  a 
very  I'olemn  Trial,  and  have  both  been  Convicted 
upon  very  plain  and  full  Evidence.  Your  Offence  is 
ot  a  very  high  Nature  ;  and  I  am  glad  that  you  have 
had  fuch  a  folemn  Trial,  that  all  People  may  know 
how  great  a  Crime  this  of  Fortune-ftealing  is  (which 
is  Death  by  the  Law)  and  may  take  Warning  by 
you  ;  it  may  be  a  great  many  People  do  not  know 
how  penal  this  Offence  may  be,  but  I  hope  your 
Trial  may  be  a  Means  to  deter  others  from  making 
ufe  of  fucii  wicked  Praftices.  Your  Offence  hath 
been  in  a  Nation  where  Property  is  better  preferv'd 
than  in  any  other  Gov  ernment  in  the  World.  Here 
it  is  Death  for  a  Man  to  take  away  any  Thing, 
though  never  fo  fmall,  by  way  of  Robbery  :  How 
muchworfe  is  it  for  you  to  take  away  the  Child  of  a 
Man,  and  with  her  all  that  he  hath  gotten  by  his 
Induftry  all  his  Lite-time,  at  once  ?  This  is  moft 
certainly  a  very  great  Offence  againft  the  Publick, 
being  fo  great  a  Violation  of  Property  ;  and  the  In- 
jury you  have  done  to  this  Woman  is  very  great  too, 
and  cannot  be  repaired  :  All  the  Satisfattion  that 
can  be  given,  is  by  taking  away  the  Lives  of  thofe 
Perfons  that  were  the  Contrivers  ot  it.  You  Haagen 
Swendfen  hav^e  had  the  Privilege  (the  Law  allows  to 
Foreigners)  of  a  Party-jury  ;  and  I  believe,  had 
there  been  any  room  for  a  Jury  to  bring  you  in  not 
Guilty,  you  had  not  been  found  Guilty ;  but  the  Faft 
was  prov'd  fo  plain  upon  you  that  they  could  not  pofTi- 
bly  avoid  it.  It  is  true,  you  infiited  upon  it  that  you 
were  not  prefent  at  her  fiift  taking,  and  that  fhe  gave 
her  Confent  to  the  Marriage.  It  is  true,  that  you  were 
not  prefent  when  fhe  was  firft  taken,  but  there  were 
ftrong  Prefumptions  to  conclude  that  you  were  pri- 
vy and  confenting  to  it,  which  will  render  you  equal- 
ly culpable  as  if  you  liad  been  prefent.  For  when 
fhe  was  taken  in  Cuftcdy,  fhe  was  brought  to  an 
Houfe  where  Holt  and  you  were  feen  together  ;  Holt 
being  the  Man  that  fet  the  Coach,  and  gave  Di- 
reftions  to  the  Bailiffs  when  to  feize  her ;  and  be- 
fides,  you  had  a  Licenfe  prepar'd  for  your  Marriage 
to  her.  Thefe  are  very  great  Cireumftances  of  your 
being  privy  to  the  firft  taking.  But  admitting  you 
were  not  privy  to  the  firft  taking,  you  were  privy  to 
her  being  in  Cuftody  under  an  Afreft,  when  you 
was  brought  to  Bail  this  Woman  ;  and  Word  was 

Qqq  2 


brought 
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broutrht  in  that  they  were  contented  to  take 
Bail  °bi:t  excepted  ai;ainfl-  your's  ;  and  when  fhe 
'was  told  by  Sarah  Bayiton  file  miift  go  to  Newgate 
unlcfs  (h:  inarrv'd  you,  you  were  prefent  at  all  this  ; 
-and  tills  b.iiiJ?  done  and  adted  whilll  the  rtrft  Force 
was  continued  upon  her,  is  in  Law  a  torceably  tak- 
ing :  fo  that  you  arc  plainly  guilty  of  a  forceable 
takinc^.  And  then  alio  if  that  were  neceflary  of 
marrying  of  her  by  conilraint,  iTie  being  under 
Menaces']  that  it  flii  would  not  marry  you  fhe  muft 
goto  Neii-gate  ;  You  ycnr  (elf  were  confcinus,  this 
\v?.s  no  fiich  Confjnt  as  Marriage  requires,   (inc 


that  Evening;  y-u  made  Application  to  a  Juhice  or 
Peace  to  take  an  Affidavit  from  her  that  llie  had 
given  her  Confenc.  When  you  brought  VVitnelles 
to  give  an  Account  of  your  former  Life  and  Con- 
veriation,  that  fome  Ycar^  fince  you  were  an  able 
Merchant  in  your  Country,  one  in  great  Credit,  an 
ingenious  !Man,  and  of  good  Interefl  and  Acquain- 
tance there ;  I  confefs,  1  had  great  Commiferation 
for  you,  and  thought  that  this  Misfortune  befel  you 
upon  the  Account  of  your  Acquaintance  with  this 
ill  Woman;  the  Acquaintance  with  fuch  a  Woman 
will  make  a  rich  NL-rchant  quickly  poor,  will  foon 
reduce  a  wealthy  Man  to  a  Morfel  of  Bread.  I 
am  afraid  rriat  {lie  hatli  been  a  very  great  Lidru- 
ment  in  your  Ruin.  ^ 

And  you  Saruh  Bayntcii,  when  you  were  ask  d  to 
aive  an  Account  of  what  kind  of  Lite  you  liv'd,  it 
appear'd  to  be  but  a  very  forry  one  indeed,  fothat 
I  could  not  but  conclude  you  to  be  a  very 
Woman.  You  had  Wit  and  Parts  enoiigh  which 
might  have  been  of  great  Service  to  you,  if  you  had 
livexl  honeftly ;  but  you  made  ufe  of  them  to  ano- 
ther End,  and  it  is  not  fitting  that  you  (hould  live 
longer  that  cannot  live  better.  You  contrived  and 
carried  on  all  this  wicked  Delign  from  Ml  to  laft  ; 
and  that  vou  miglit  the  better  perform  it,  you  went 
to  a  civil' Houfe\mder  the  Character  of  a  Gentle- 
woman, that  came  out  of  the  Country  about  a  Suit 
of  Law.  There  you  pretend  to  be  a  very  good  Wo- 
man, and  feem  to  be  much  pleafed  with  the  Fami- 
ly, becaufe  they  were  fober  People  ;  but  your  De- 
iign  was  to  entice  and  delude  this  young  Woman. 
Whetlier  your  Defign  at  the  beginning  was  to  com- 
mit this  Facf,  I  cannot  tell ;  but  being  not  ufed  to 
this  Courfe  of  Life,    you  could  not  wear  your  Dif- 


Matter,^  that  you  may  be  fatisfied  that  this  Fa£t 
hath  been  proved  againft  }'ou  both  very  fully,  and 
therefore  you  can  expect  no  other  than  an  Award  of" 
the  Puni(hment  the  Law  requires,  that  is,  Death.  I 
liope  }'ou  will  rellect  upon  thole  evil  Courfes  that 
ha\'e  brought  you  to  this  End.  You  have  but  a 
iliort  Time  to  live,  and  therefore  it  would  be  well 
for  you  to  coniider  your  Future  State  :  Y'ou  may 
have  better  Liflructions  for  that  than  I  can  "ive  vou  • 
thctetore  1  will  now  proceed  to  the  Sentence,  which 
is, 

T/jat  you  JJjall  go  hence  to  the  Place  frcm  lubence 
yon  ca}ne,  and  from  thence  to  the  Place  of  Execution, 
and  that  there  you  feverally  hang  by  your  Necks  until 
you  are  dead;  i.ndfo  the  Lord  hwue  Mercy  u^on  your 
Souls. 

Sivendfen.  My  Lord,  now  I  am  bound  to  do 
this  Woman  Jullicc.  She  hath  ;:ot  been  the  Con- 
triver of  it.  It  was  all  done  by  my  Direction ;  and 
ibr  her  fake  I  delire  the  Qiieen  may  know  of  it. 

/..  C.  J.  Hvlt.  Well,  that  will  clear  up  the  Doubt 
to  fome  of  your  Countrymen,  who  did  think  that 
you  were  not  the  Contriver  of  it. 

Swcndfen.  I  delire,  my  Lord,  that  the  Matter 
may  be  rcprefentedtotheQiieen  as  favourable  as  you 
can. 

C7.  of  Arr.  Sarah  Bayntoit,  Hold  up  thy  Fland. 

Baynton.     My  Lord,  I  am  with  Child. 

L.  C.f.  Holt.  Let  a  Jury  of  Matrons  be  fenr  for. 

'They  are  [era  for.     Upon  the  hearing  of  her  Sentence 
Wei    fie  fell  into  Fitr. 


CI.  of  Arr.  You  the  Matrons  of  the  Jury,  fhall 
view  and  diligently  enquire,  and  a  true  Verdift  give 
according  to  your  Evidence,  whether  Sarah  Baynton 
be  with  Child,  quick  with  Child,  or  not.  So  help 
you  God. 

The  Names  of  the  Jury  of  Matrons  are  as  follow: 


Mrs.  Sarah  Johnfon. 
Mrs.  Chrifliau  Walker. 
Mrs.  Sufannah  Gcf. 
Mrs.  Mary  Herbert. 
Mrs.  Sarah  Randol. 
Mrs.  Mary  Vere. 


Mrs.  Sarah  IVehk 
Mrs.  Dorothy  Mordit. 
Mrs.  Eliz,.  Gurnella. 
Mrs.  Mary  Rogers. 
Mrs.  fane  Smithfon. 
Mrs.  Margaret  Leach'. 


L.  C.  y.  Huh.     You  the  Matrons  are  to  confider 


"uife  lon<T  without  Diicovery  ;  >ou  began  to  be  fu-     well  the  Oath  you  have  taken,  which  is  diligently 
t?    _    .    t-  .       .      ^         ,         ,        ^,  ,  T7. .„:]..   ^^   ^ ;...   ^'hether  this    Woman    be   quick   with 


fpefted  and  to  be  flen  through  ;  the  Family  was 
v.ery  willing  to  be  rid  of  your  Company  ;  which 
you  perceiving,  you  refolved  you  would  Atchieve 
your  Delign  bdore  you  went.  For  that  End  you  in- 
vite them  into  a  Coach,  promilingto  fet  them  down 
where  they  were  going  ;  but  inifead  of  that,  you  em- 
ploy Bailifts  to  Arrellthem;  for  you  with  your  own 
Hand  paid  the  Baililf  that  was  to  do  it ;  and  atter 
_  they  were  taken,  you  prcteneled  to  pitv  them.  And 
'  whenMrs.  R<!U'//«Jwasat  Mr.  /Zi;-fxe(?//'sHoufe,you 
pretended  that  you  accidentally  and  providentially 
over-heard  her  Name  mentioned  in  Mr.  Harfwefs 
Houfe,  as  you  pafled  in  the  Street.  You  go  into  the 
Houfe',  and  pitv  her  Condition,  and  propcfe  your 
Brother  for  her  Bail  ;  but  inftead  of  that,  all  your 
Defign  was  to  bring  about  this  Marriage ;  and  for 
that  aid  you  forceel  her  Ring  from  her  to  get  ano- 
ther made  by  it.  It  was  you  that  told  her  fhe  muft 
go  to  Nevgate  unlels  fhe  married  your  Brother ; 
and  afterwards  that  forced  her  to  Bed.  Frorn  the 
Beginning  to  the  End  you  carried  on  this  wicked 
Defign  to  the  Ruin  of  this  young  Woman;  you 
have  a  great  deal  to  anfwer  for.    I  have  ftated  this 


to  enquire 

Child:    \i  Fne  be  wirli  Child,     but  not  quick,  you 

are  to  give  your  \'erdicc   fo  j    and   if  fhe  be   not 

quick  witli  Child,  then  fhe  is  to  undergo  the  Exxcu- 

tion  of  the  Sentence  in  convenient  I'ime. 

About  half  an  hour  after  the  'Jury  of  Matrons  caine  in. 

L.C.  J.  Hit.  Are  you  agreed  in  your  Verdift? 

Anfw.     Yes. 

L.  C.  J.  Holt.     Who  fhall  fay  for  you  ? 

Anfii\     The  Fore-Woman. 

L.  C.  J.  Holt.  Do  you  find  the  Prifoner  to  be 
with  Child,  with  Qiiiek  Child,  or  not  ? 

Mrs.  Johnfon.  Yes,  my  Lord,  fhe  is  quick  with 
Child. 

L.  C.  J.  Hit.     Is  this  your  VerdieT  ? 

Mrs .  Johnfon.     Y'es,  Sir. 

Z,.  C.  J.  Holt.     And  fo  you  fay  all  ? 

Anfw.     Yes,  my  Lord. 

L.  C.  J.  Holt.  Hark  ye,  Mrs.  Baynton  !  Thefe 
Women  by  their  Verdift  give  you  longer  Time  to 
prepare  you  for  Death,  and  therefore  I  hope  you 
will  improve  your  Time,  for  the  Judgment  is  paff, 
aiid  will  be  executed  foon  after  your  Delivery.     ■ 

S.trah 
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Sarah  Baynton  u'/zx  Repreieved.  but  Haagcti 
Svvendfen  -xas  Executed. 

He  made  no  Speech  at  the  Place  of  Execution/,  but 
refer r'd  bhnfelj  to  the  JoHoza'ag  Paper,  ixhich  he  left 
TLHth  the  t-xo  Diuines  ivho  attended  him. 

"  T  Do  believe  the  World  will  cxpcci  I  iTiouId  fay, 
"  X  fomething  ibr  their  Sa:is;action.  That  I  had 
"  a  Dc!i2;n  to  ha\-e  Mrs  Rawlins  for  my  Wile  is  moft 
"  true.  I  was  told  of  her  by  a  Neighbour  and 
"  Friend  oi  hers,  and  then  made  a  further  Enquiry, 
"  audu  found  her  Qiialiry  fuch  as  I  migiit,  without 
"  any  Exceptions,  prcfamc  to,  her  Fatncr  being 
"  the'  Son  of  a  Tradefman  j  the  next  was,  how  to 
"  get  into  her  Acquaintance;  and  not  knowing  how 
•'  to  be  introduc'u,  I  prcvail'd  with,  and  perluaded 
"  Mr^'.  E.!\ntm  w  raLc  a  Lodging  in  the  {urns  Houfe 
"  with  Mrs.  RaTvUns,  by  which  Means  I  found  eafy 
"  Acccfs  to  my  Wifhes,  and  was  as  welcome  to  the 
"  Familv,  as  it  I  iiadbcen  one  of  tlicmfelves.  I  had 
"  their  Company  on  Board  a  Ship,  where  I  gave 
"  them  an  Entertainment,  and  wa>  invited  to  dine 
"  widi  them,  an.d  by  degrees  I  poilefs'd  my  felf  of 
"  Mrs  Ra'!  liiii's  Atieftion  fo  far,  that  fhe  feem'd  un- 
"  eaiy  without  me,  and  frequently  importun'd  for 
"  my  fpeedv  Rec.irn,  aiid  obliged  me  to  lit  next  to 
"  her  at  Table,  fayin^g,  that  if  I  did  not,  fhe  would 
"  not  eat,  and  treated  me  with  many  private  Ca- 
"  reltes,  by  which  Lovers,  who  have  not  frequent 
"  Opportunity  of  fpealdng,  do  by  Signs  and  Tokens 
"  exprefs  themfelves. 

"  I  do  declare  that  I  had  as  good  Reception  as  a 
*'  Lover  could  wilh  for,  and  all  the  Encouragement 
'^imaginable;  infomuch  that  nothing  feem'd  difa- 
'•'  greeable  to  mA'  Intentions,  but  all  things  did  pro- 
"  mife  to  facilitate  my  Delign  with  Snccef-,  fhe  her 
"  felf  ha'.'ing  told  me  that  flie  was  at  her  own  Dif- 
"  pofal;  and  would  marry  topl.-afe  herfelf, 

"  My  Familiariry  with  Mrs.  Rau^lim  before  my 
"  Marriage  was  fo  great,  that  there  was  no  room 
"  left  for  me  to  practife  Violence  upon  her ;  tho'  I 
"  muft  fay  I  was  impatient  of  Delays,  and  wifh'd 
"  for  an  Opportunity  to  accomplifli  my  Deiire. 

"  But  as  lor  the  unhappy  Contrivance  of  the  ar- 
"  reftins^  Mrs.  Rawlins,  1  had  no  Oiare  in  it,  but  was 

"  perf.iaded  to  confent  to  it  by  M:.  H and  his 

"  Wife  ;  and  when  the  Intrigue  was  brought  to  Per- 
"  feftion,  I  comply'd,  and  laid  hold  of  the  Oppor- 
"  tunity,  in  order  to  marry  Mrs.  Ravelins,  which 
"  with  little  DifKcLiIty,  and  lefs  Peiruafion,  I  ac- 
"  compliili'd  ;  fo  having,  without  any  Force  or  Vio- 
"  lence,  declar'dt  to  the  Minifter  that  fhe  was  at  her 
"  own  Di.pofal,  and  free  to  marry  me,  which  the 
"  Minifter  declar'd  in  open  Court,  at  my  Trial. 

"  Alter  we  had  be?n  in  Bed,  comes  in  one  Mr. 
"  Bennet,  a  Conftable,  with  fome  of  Mrs.  Rawlins's 
'*'  Relations,  who  requir'd  me  to  go  with  them  be- 
"  fore  a  Juftice  of  Peace ;  finding  they  had  no  War- 
"  rant,  1  refus'd  to  give  Obedience  to  their  Com- 
"  mands,  \\  hich  created  kime  Difpute ;  and  my  Wife 
"  hearing  the  Noife,  came  out  ot  the  Bed-Chamber, 
"  d-firing  meto  be  quiet,  and  let  her  fpeak  to  them; 
"  which  accordingly  flie  did,  inihefe  exprefs  Words 

tollo-.ving,  liz..  Coifin,  I  have  nuirried  this  Gentle- 


^^  '  Then  faid  they,  if  it  be  fo,  then  God  blcfs  you 
'^  both  together,  and  drank  a  Flask  of  Wine  or  two 
"  with  me,  and  then  departed  ;  they  were  no  foon- 
1^'  er  gone,  bv.t  I  asked  her,  wllcther  flie  would  b.: 
^^  willing  to  appear  and  declare  what  fhe  had  faid 
^^  to  her  Friends  to  a  Jultice  of  Peace,  and  flie  faid 
fhe  would  with  all  Jier  Heart ;  then  we  went  to 
^'^'  Mr.  Juftice  Baher,  m  Tork-Buildings,  and  declar'd 
^^  the  fume  to  him;    he  told  her  he  would  take  No- 

^^  "  The  next  Day,  about  eleven  of  the  Clock, 
^^  there  came  a  Conftable  with  a  Warrant,  and  car- 
^^  ried  us  beiore  the  Recorder,  unto  whom  fhe  faid 
J  the  fame  thing  over  and  over.  Then  faid  the  Re- 
^^  cordcr,  Alas  !  Child,  they  made  you  drunk  and  you 
'^'  didmt  hwzu  what  yen  did.  To  which  fhe  anfwer'd. 
That  there  were  a  great  jnany  there  prefent  that  knew 
^^  her  Life  and  Cvnverfation,  that  Jhe  did  not  ufe  to  he 
"  drunk :  and  v>hen  the  Recorder  could  not  prevail 
"  wkh  her,  he  conceiv'd,  that  my  being  perfonally 
"^  \yith  her,  oblig'd  her  to  ftand  ib  firm  to  herMar- 
"  riage ;  hz  then  order'd  me  to  be  puU'd  away  by 
"^  Force  from  licr,  at  which  fhe  fell  a  weeping'; 
"  how  fhe  afterwards  was  lectur'd  by  her  Friends, 
"  was  fufEciently  attefted  by  ni)'  Profecution,  Tri- 
"  al,  antl  Sentence ;  and  alter  I  was  committed  to 
"  Newgate,  1  was  remov'd  by  a  Hal-eas  Corpus  to  the 
"  Qtuen's'Bench  Bar,  there  to  be  arraign'd,  and 
"^  pleaded  Not  guilty  to  the  Indictment.  ^  I  pleaded 
"  for  longer  tinieio  prepare  ibr  my  Trial,    but  was 


"  allow'd  but  rourDays;  when  I  was  brought  to  my 
"  Trial,  I  mo\-ed  for  a  Council  to  plead  my  Caufe, 


*|  tor  me,  render'd  my  Cafe  both  defpicable  and  de- 
"^  plorable  ;  and  as  for  fome  of  my  Evidence,  I  do 
"  verily  believe  they  were  bribed  by  the  adverfe 
"  P^i''^y>,ot:hers  taken  oft  by  fmifter  Art,  and  fome 
"  hintier'd  by  Force  h-om.  appearing  in  Court  for  me. 
"  As  for  Juftice  Baler,  he  fliew'd  himfelf  but  cold- 
''  ly  in  given  his  Teftimcny,  and  faid,  that  my  Wife 
"  did  conlefs  before  him,  that  ftie  was  marry'd  by 
"  her  own  free  Confent ;  but  at  the  fame  Time  he 
"  added,  that  fhe  feem'd  very  much  dif-.rdei'd  :  As 
"^  for  that  Gentleman,  I  forgive  him,  and  fhall  leave 
"  God  to  be  Judg<:  between  him  and  me. 
^^  "  It  is  to  be  noted.  That  my  Wife  did  nor  deny, 
"  in  open  Court,  that  fhe  had  made  the  Declaration 
"  aforefaid,  of  her  Marriage,  to  Mr.  Bennet,  the 
"  Conftable,  and  others,  that  Night  we  were  mar- 
"  ry'd  :  but  faid,  flie  did  not  know  what  fhe  did 
"  when  fhe  faid  fo,  and  many  other  thino-s  fhe  pofi- 
"  tively,  upon  Oatii,  denied  at  my  Trial  ;  which 
"  makes  me  have^  Pity  upon  her  poor  Soul,  conftder- 
"  ing  fhe  confels'd  many  tilings  at  Mrs.  Baynton  s 
"  Trial,  which  fhe  denied  upon  Oath  at  mine  : 
"  The  World  may  fee  what  it  is  to  be  a  Stranj^er, 
"  and  unacquainted  with  the  Laws ;  nay,  I  myfelf 
"  heard  my  Wife  openly  confcfs  in  Court,  in  iVlrs. 
"  Baynton's  Trial,  That  there  was  a  young  Lady  in  the 
"  World,  who  was  at  her  own  Difpofal,  that  wifi'd 
"  ?ne  a  good  IFije ;  and  at  laft  contefs'd  Hie  iierfslf 
"  was  the  Pcrfon. 

Amongft  my  many  Mist'-rtunes,    I  was  repre- 
fcnted  by  my  Wife's  Friends  to  the  Court,    to' be 


"  man  with  my  own  free  Confent,    he  is  my  Husband,  "  a  Sharper  and  a  Bully ;  but  I  caU'd  in,  and  pro- 

"  and  this  is  my  Wedding  Ring,    fuewing  the  Ring  "  duc'd  ftveral  Gentlemen  of  Repute,  to  give  Ac. 

"  on  her  Finger  :   As  for  Mr.  Busby,  /  will  give  him  "  count  of  my  Life  and  Convcrfation,  who  have  ac^ 

"  under  7ny  'Hand  hejball  come  ima  no  TrotMe^    and  "  cordingly  attefted  the  Honcfty  of  my  Principles  by 

*■  what  WQu'd  yvt:  have  more  ?  "  my  Prarfice. 
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"  It  is  further  obfervable  how  my  Jury  difagreed 
"  about  the  Verdict.  There  was  one  of  tliem,  Mr. 
**  Erafmiis  JofmfoM,  a  Perfon  to  me  altogether  a 
"  Stranc^er  ;  for  1  declare,  in  the  Prefence  of  Al- 
"  mi"-ht"y  God,  that  I  do  not  remember  to  have 
"  been  in  his  Company  three  times  in  my  Life,  ex- 
"  cept  in  Church:  This  Mr.  John/on  alledg'd,  that 
"  none  of  the  E\  idence  did  prove,  or  fwear,  that  I 
•'  had  any  Hand  in  the  Arreft,  nor  us'd  any  Force 
"  or  Violence  to  the  Gentlewoman,  but  fhe  con- 
"  fefs'd  the  Marriage,  which  was  prov'd  by  fcvcral 
"  Witnefles ;  which  tcnder'd  my  Cafe  fo  hard,  that 
"  the  faid  Mr.  'Jolmfai  infifted  upon  it  to  have  me 
"  difcharg'd,  according  to  the  Dictates  of  his  Con- 
"  fcience"  but  at  lall  he  was  over-rul'd. 

"  Since  my  Conviction  I  have  us'd  all  the  Means 
"  I  could  to  procure  my  Pardon  ;  but  finding  little 
"  or  no  Probability  of  it,  I  am  now  going  to  beg 
"  for  Entrance  at  the  Gate  of  Mercy  in  Heaven, 
"  which  I  befeech  God  to  open  for  me. 

"  I  expefted  my  Trial  fhould  be  publifhed,  that 
"  the  World  might  fee  my  Treatment ;  what  I  have 
"  done,  and  what  I  have  left  undone  in  my  Calc; 
**  but  I  am  inform'd  it  may  not  be  printed.^  I  have 
"  faid  this  only  to  do  m}ielf  Jnff  ice,  altho'  I  could 
"  fay  a  great  deal  more  of  Moment  to  the  purpofe; 
"  but  my  Time  being  fo  very  fliort  and  precious,  I 
"  muft  employ  that  little  Time  to  the  faving  of  my 
"  moft  precious  Part,  my  Soul. 

"  I  humbly  befeech  Mankind  to  believe  me  ,•  and 
"  that  I  have  faid,  or  (hall  fay,  are  the  Words  of  a 
"  dying  Man  ;  this  is  not  the  time  for  me  to  equi- 
"  vocate,  nor  to  go  out  of  the  World  with  a  Lie  in 
"  my  Mouth  :  I  do  therefore  declare,  and  call  the 
"  great  Omnipotent  God  of  Heaven  to  my  Witnefs, 
"  that  I  have  aflerted  nothing,  to  the  beft  of  my 
*'  Knowledge,  but  the  whole  Truth,  nor  utter'd  a 
"  Syllable  out  of  Malice,  or  Bitternefs  of  Heart,  a- 
*'  gainft  any  Perfon  whatfoever;  but  fo  far  from  it, 
"  t  do  frankly  forgive  all  my  Enemies,  and  befeech 
"  God  to  put  it  in  their  Hearts  to  repent  of  tlieir 
"  Sins. 

"  As  for  my  Wife,  I  am  fo  much  in  Charity  with 
"  her,  that  I  cannot  believe  the  Sexerity  extended 
"  to  me,  did  altogether  proceed  from  herfelf,  but 
*'  her  confenting  to  fpill  my  Blood,  makes  the  Guilt 


"  her  own.  God  of  his  great  Mercy  give  her  a  true 
"  Senfe  of  her  Crimes,  that  the  heavy  Judgment 
"  hanging  over  iier  Head  may  not  defcend  on  her. 

"  As  for  Mrs.  Bayntou,  who  is  likcwife  under  Sen- 
"  tence  of  Death  on  the  fame  Account  with  my 
*'  felf,  as  I  have  in  the  Court,  fo  do  I  now  again 
"  poiitively  declare  llie  had  no  Hand  in  the  Intrigue 
"  of  my  Marriage,  any  more  than  what  fhe  did  by 
"  my  ipecial  Direction  and  Perfuafion  ;  for  Mrs. 
"  Bajnton  was  wholly  a  Stranger  to  Mrs.  Rawlins^ 
"  until  the  unhappy  Contrivance  of  my  Marriage 
"  made  them  acquainted,  neither  did  I  know  Mrs. 
"  Baynton  till  June  laft  pafl:  j  tho'  fome  have  been 
"  pleas'd  to  iiiy  that  I  kept  her  Company  for  three 
"  Years,  and  have  had  two  Children  by  her  ;  ail 
"  which  I  declare  is  a  wrong  Notion,  and  nothing 
"  of  Truth  in  it.  The  only  Load  I  have  on  my 
"  Confcience  is  her  Death,  of  which  I  am  the  un- 
"  happy  Inftrument.  I  befeech  God  in  his  Mercy  to 
"  move  the  Qiieen's  Clemency  to  fpare  her  Life,  that 
"  her  Blood  may  not  rife  in  Judgment  againft  me. 

"  As  for  mylclf,  1  am  now  a  going  to  fuffer  an 
"  ignominious  Death,  for  a  Crime  which  my  own 
"  Confcieiice  doth  not  accufe  me  of,  but  the  Rigour 
"  of  the  Law  hath  made  it  my  unpardonable  Crime. 
"  And  as  I  forgive  all  Mankind,  fo  I  beg  Forgive- 
"  nefs  of  thofe,  whom,  thro'  Inadvertency,  or  other-* 
"  wife,  I  have  injur'd  or  oftendcd,  befLCching  God, 
"  of  his  great  Mercy,  to  vouchfafe  them  Forgive-' 
"  nefs  whenfoever  they  fhall  ask  it. 

"  My  great  Comrorr  is,  that  I  have  reconcil'dmy 
"  felf  with  my  God,  and  that  I  die  in  my  natural 
"  Senfes,  and  that  Ihort  time  I  have  had  fince  my 
*'  Trial,  I  trnft  in  my  Saviour,  I  have  not  mifpent. 

"  And  noiii,  0  Lord  God  !  of  thy  infinite  Goodnefs 
"  bear  my  Petition,  pardon  my  Offences,  and  forgive  me 
"  jny  Sins,  forgive  mine  Enemies,  and  lay  not  my  Blood 
"  to  their  Charge,  but  grant  that  a  fincere  Repentance 
"  tnay  wafi  away  their  Guilt. 

"  I  am  now  going  out  of  this  Vale  of  Calamity 
"  and  Sin  to  my  eternal  Repofc,  where,  thro'  the 
"  Merits  of  my  Saviour  Jefus  Chrift,  I  hope  to  fee 
"  God  in  his  Glory  ;  and  fo  I  conclude,  O  Lord  re- 
"  ceive  my  Soul  into  thy  hundlefs  Alercy,  for  the  Me- 
*'  rits  of  my  Saviour  'fejus  Chrift.     Amen. 

Alter  which  the  Executioner  did  his  Office. 


■^m^^)^n^:^7 


'iii/->ViL:G/^\^iS/^M 


CLXXIV.  The  Trial  of  Richard  Hatkaway,  at  Surry  JJJiXes 
for  a  Cheat  andlmpoiio':,  March  24,  1702.    2  Ann. 


Proclamation  was  tnadc  fer  all  Perfonf  comerned  to 
attend. 


HE  Prifoner  being  brought  into  Court, 
and  acquainted  what  Liberty  he  had 
to  challenge  thofe  Gentlemen  that 
were  called  ;  he  making  no  Challenges, 
the  Gentlemen  that  were  fworn  on  the 
Jury  were. 


Charles  Bbidworth,  "* 
Henry  "tendaU, 
Walter  Kent, 
fohn  Burchet, 
John  Pettiward, 
T'fiemas  Lowfieldf 


JJ^illiam  Draper,    ") 
Richard  Nicholas,  \  Efc^s; 
;  rr     Cefar  Bradlhaw,     \ 
y^'^'-^jihnCateJ,  [ 

Samuel  Pearfon,     ^Gent 
Richard  Hamrnond^^ 


The  King  againfi;  Rich.rrd  Hathaway,  for  an 
Impoitor. 

Surry  fl.  T'he  Kings  Attorney  General  has  exhi- 
bited an  Indiclment  againfi  the  Defendant,  by  the 
Name  of  Richard  Hathaway,  c/  Southwark,  in  the 
County  of  Surry,  Labourer  ;  and  the  Information  fets 
forth,  'That  the  faid  Richard  Hathaway  being  a  Per- 
fon  of  an  evil  Name  and  Fame,  and  an  Impoftor,  and 
contriving  and  malicioifiy  intending,  one  barah  Mor- 
duck,  the  U^ife  of  one  Edward  Morduck  of  South- 
wark, in  the  faid  County,  IVaterman,  'xho  for  the 
whole  Courfe  of  her  Life  was  an  honefl  and  pious  H'o- 
man,  and  not  a  Witch,  nor  tfingWitihcraJt,  Inchant- 
ment.  Charm  or  Sorcery  to  bring  into  the  Danger  of 
lofing  her  Life,  the  nth  Day  of  February,  in  the 
1 2th  Tear  of  the  Reign  of  the  King,    at  Soudiwark, 

in 


for  a  Cheat  and  Impoftor. 
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in  the  f aid  County,  in  the  Pre  fence  and  Hearing  of  di- 
•vers  Perfons,  falfly,  malidou(ly,  d^vil/jhly,  and  know- 
ingh,  and  as  a  falfe  Impoftor,  did  pretend  and  affirm 
himfelf,  h)  the  f aid  Sarah,  to  be  bewitched,  and  by  the 
Occaf  on  of  that  pretended  IVitchaaft,  he  could  not  eat, 
and  by  the  Space  of  "Ten  Weeks  tofajl,  and  was  affeiied 
■with  divers  Difeafes ;  and  that  he  by  drawing  Blood 
from  the  faid  Savnh,  by  fcratching,  Jhould  be  freed  from 
the  faid  pretendedWitcha aft ;  that  the  faid  Richard 
Hathaway  did  then,  and  there,  zvith  Fone  and  Arms, 
f cratch  the  [aid  Sarah,  and  did  draw  the  Blood  of  her, 
the  faid  Sarah,  by  fcratching  ;  and  thereupon,  he,  the 
faid  Richard  Hathaway,  did  then,  and  there,  jalfly, 
rnaliciimfl'i,  and  knowirigly,  by  affir?ning  himfelf  to  be 
freed  from  the  faid  Difer.fes,  by  draiving  the  faid 
Bkod,  whereas  in  Faci  and  in  "truth,  the  faid  Ri- 
chard Hathaway  was  never  Bewitched,  and  had  not 
fafted  for  the  'Time  afo'efaid,  nor  for  any  great  Time ; 
and  that  -ahereas  in  Truth  and  in  FaEi,  the  faid  Ri- 
chard, then,  and  there,  well  knew  himfelf  not  to  be  be- 
witched by  the  faid  Sarah,  to  the  g--  tat  Contempt  of  our 
Lord  the  King  and  his  Laws,  to  the  evil  and  zuicked 
Example  of  aU  others  in  the  like  Cafe  offending,  and 
againfl  the  Peace  of  our  faid  Lord  the  King,  his  Croiun 
and  Dignity,  tkc. 

Mr.  Raymond.  May  it  pleafc  yonr  Lordfliip,  and 
you  Gentlemen  of  the  Jury,  the  Information  fets 
forth,  That  the  Defendant  being  a  Perfon  of  an  evil 
Fame,  and  an  Impoftor,  and  malicioufly  contri- 
vm-2;  to  take  away  the  Lite  of  one  Sarah  Morduck,  the 
Wife  of  Edward  Morduck,  who  always  was  a  good 
Woman,  and  not  a  Witch,  nor  ufing  Witchcraft, 
the  I  ith  Day  of  February,  in  the  i  2th  Year  of  the 
Reign  of  the  late  King,  at  Southwark,  in  the  Prc- 
fence  and  Hearing  of  divers  Perfons,  did  falfly,  de- 
vilifhly,  and  knov.'ingly,  and  as  a  falfe  Impoftor, 
pretend  and  ?ffirm  himfelf  to  be  bewitched  by  the 
laid  Sarah,  and  that  by  reafon  thereof  he  could  not 
Eat,  but  had  fafted  for  Ten  Weeks,  and  was  alfo 
affeded  with  divers  Difeafes,  and  that  by  his  draw- 
ing Blood  from  the  faid  Sarah,  by  fcratching,  he 
fhould  be  freed  from  his  faid  pretended  Bewitching : 
That  the  Defendant  did  thereupon  fcratch  the  faid 
Sarah,  and  did  draw  the  Blood  of  the  faid  Sarah 
by  fuch  his  fcratcliing,  and  thereupon  he  falfly  af- 
firmed, that  by  drawing  the  faid  Blood  he  was 
freed  from  the  faid  Difeales ;  whereas  in  Truth  and 
Faft  he  was  never  bewitciitd,  nor  had  he  fafted  as 
aforefaid,  and  he  knew  himfelf  not  to  be  bewitched 
by  the  faid  Sarah,  in  Contempt  of  the  faid  late 
King,  and  his  Laws,  and  againft  the  Peace  of  his 
Crown  and  Dignity. 

Mr.  Conyers.  May  it  plcafe  your  Lordlliip,  and 
you  Gentlemen  of  the  Jury  :  This  is  an  Information 
againft  Richard  Hathaway,  for  a  Cheat,  for  endea- 
vouring to  impofe  upon  the  People  a  Belief,  that  he 
had  been  bewitched  by  one  Sarah  Morduck,  and 
that  as  an  Efteft  of  her  pretended  Witchery,  he  vo- 
mited up  Nails  and  Pins,  and  that  he  could  not 
fpeak,  nor  open  his  Eyes,  and  that  great  Noifes 
were  heard  in  the  Houfe  were  he  lay,  and  there  could 
be  no  Remedy  for  him,  but  by  his  fcratching  and 
fetching  Blood  of  this  Sarah  Morduck;  and  by  this 
Means  the  poor  Woman  has  been  very  much  abufed 
by  her  Neighbours,  reputed  a  Witch,  and  brought 
to  a  Trial  for  her  Life  as  fuch ;  but  that  there  was 
nothing  but  a  malicious  Defign  in  it,  will  appear  by 
the  Evidence  that  will  be  produced.  This  Richard 
Hathaway  was  for  fome  time  an  Apprentice  with 
one  Welling,  a  Blackfmith,  m  Southwark.  About 
September  laft  was  Twelve-month,  he  gave  out  that 
he  was  bewitched,  and  he  went  to  this  Woman's 
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Houfe  and  fcratched  her ;    and  the  Pretence  wasj 
that  fcratching  and  fetching  Blood  of  her  recovered 
him.     TheMinifterof  the  Parifh,  Dr.  Martin,  hear- 
ing that  it  was  noifed  about,  that  the  Defendant  had 
been  relieved  by  fcratching  Morduck,  came  and  vi- 
fited  him.      He  could  neither  fpeak  nor  Ice,    as  he 
pretended ;    but  underftood  what  was  faid  to  him, 
and  gave  Aflent  to  what  was  propofed  to  him,  by 
holding  up  of  his  Hands.     Dr.  Martin  tells  him,  he 
heard  this  Woman  had  bewitched  him,  and  that  his 
fcratching  of  her  was  the  Means  by  which  he  was  re- 
lieved;   and  that  he  defired  to  fee  the  Experiment 
himfelf,    and  therefore  had  brought  Sarah  Morduck 
there,    and  dciired  him  to  hold  up  his  Hand,    if  he 
underftood  what  he  faid  ;  which  he  did.     Dr.  Mar- 
tin had  another  Woman  there  at  that  time  (tho'  that 
was  concealed  from  Hathaway)  and  Sarah  Morduck, 
by  the  Doctoi's  Diree^cion,  fpoke  to  him,  and  came 
to  his  Bed-fide,  and  the  Defendant  was  by  the  Do- 
ftor  bid  to  fcratch  her.      When  he  came  to  fcratch, 
the  Doftor  took  the  Hand  of  the  other  Perfon,  and 
put  it  into  the  Defentlant's  Hand,  and  as  foon  as  he 
had  fcratched  the  other  Perfon  his  Eyes  began  to  o- 
pen,    and  he  could  fpeak;   and  immediately  it  was 
made  known  to  himfelfand  the  Company,  thatthc  Per- 
fon he  had  fcratched  was  another  Perfon,   and  not 
Sarah  Morduck.      But  notwithftanding  tliis,  he  was 
not  fatisfied,    but  ftill  there  was  a  Profecution  of 
Sarah  Morduck  ior  a  Witch,  and  (he  was  forced  for 
fomc  time  ts?  go  and   reiide  in  London :    And  there 
the  Rabble  got  about  her  and  abufed  her;  of  which 
Complaint  v.as  made  to  a  Magiftrate  in  the  City, 
and  Sarah  Morduck   was  had  before  him,   and  then 
Hathaway  was  fent  for,    and  there  again  fcratched 
her;  and  it  was  fo  far  credited  there,  notwithftand- 
ing  the  Account  given  by  Dr.  Martin  of  the  Expe- 
riment he  made,    that  the  poor  Woman  is  commit- 
ted for  a  Witch,  and  afterwards  brought  to  a  Trial 
for  her  Life  ;  and  upon  the  Trial  it  appeared  plainly, 
that  all  this  was  a  Contrivance,    and  there  was  no 
Evidence  to  charge  her  with  the  bewitching  this  Man; 
and  after  a  long  hearing,  upon  a  full  E'.idence,  the 
Jury  acquitted  lier,    and  the    Man  was  committed 
for  a  Cheat.     But  notwithftanding  this  Acquittal, 
he  ftill  goes  on  to  perfuadc  People,    that  he  was  bc- 
witclxd  ;    that  he  had  fafted  feveral  Days  together, 
and  could  not  eat;  and  then  for  a  further  Convietion 
that  he  was  an  Impoftor,  and  only  endea\'ourcd  ma- 
licioufly and  faUly  to  impofe  this  Belief  on  People, 
he  is  about  the  Beginning  ot  laft  Nuvemher  commit- 
ted  to  the  Care  ol"  a  Chirurgeon,   one  Mv.Keufey, 
where  for  Two  Days  he  did  not  eat  ;  but  afterwards 
his  Stomach  began  to  come   to  him,    and  when  he 
could  get  any  Victuals  privately,    he  had  a  very 
good  Stomach,    and  could  Eat  and  Drink   till  he 
was  drunk.     And  it  was  contrived,  that  Holes  were 
made  into  the  Room  where  he  was,  and  the  Maid 
that  looked  after  liim  was  directed  to  give  liim  No- 
tice, that  fhe  v.ould  help  him  privately  to  Viftuals ; 
and  from  the  fccond  Day  after  he  was  there,  rill  the 
Eleventh  Day,  he  did  conftantly  eat  every  Day,,  tho' 
he  pretended  he  fafted  all  that  Time,  and  h^d  done 
fo  for  Fourteen  Weeks,   and  he  was  I'een  to  eat  thro' 
thofe  Holes.     All  this,  and  much  more,  will  be  ful- 
ly proved  by  the  Witnefles.     So  that  there  has  been 
a  great  AftVont  to  the  publick  Juftice  of  the  Nation 
by  this  Proceeding,     many  having  abetted  it,   and 
they  have  put  up  Bills  in  feveral  Cnurchcs  to  pray 
for  him  againft  the  Trial,   and  gathered  Money  to 
fupport  him  in  this  falfe  and  malicious  Pretence. 

Mr.  Brodrick.      My  Lord,    the  difcovering  and 
punifhing  fuch  a  Cheat  as  tiiiSj  is  highly  nectilary; 

and 
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and  not  only  for  the  Vindicating  the  publick  Juftice 
of  the  Kation,  but  for  the  Sake  of  ReUgion  it  fclf, 
which  fiittVrs  by  nothing  more,  than  by  the  coun- 
tenancing of  indireft  Pradices,  made  ufe  of  upon 
a  Pretence  of  maintaining  and  fupporting  its  Credit. 
Religion  has  in  it  felf  fuch  Genuine  and  Native 
Truth,  as  muft  work  Conviftion  upon  the  Under- 
fiandings  of  all  Pcrfons,  who  allow  themfelves  Lei- 
fure  to  confider  it  without  Prejudice:  But  when 
Tricks  and  little  Arts  are  carried  on  for  a  Time, 
and  attain  a  general  Credit,  and  appear  afterwards 
to  be  what  are  called  Pious  Frauds,  they  do  far 
mere  Mifchitf  than  all  the  Good  propcfed  by  fuch 
Pra(5lices  can  make  amends  for.  For  when  Men 
who  are  Sceptically  inclined,  find  that  the  Genera- 
lity of  Mankind  run  away  with  Stories  of  this_ Na- 
ture, and  thofe  Facts  afterwards  prove  undeniably 
falfe,  they  carry  their  Doubts  on  much  too  far,  and 
are  apt  to  conclude,  that  they  cannot  fecurely  rely 
upon  the  Rf.lation  of  others,  and  general  Confent 
of  Mankind,  for  the  Certainty  of  any  Faft  whatfo- 
cver.  It  is  therefore  the  Duty  of  all  Perfons,  that 
are  concerned  for  Religion  in  general,  to  endeavour 
to  deted  fuch  Prafticcs  which  weaken  one  of  its 
moft  folid  Foundations. 

And,  my  Lord,  we  conceive  this  Profecution  very 
neceflary,  in  order  to  the  vindicating  the  Juftice  of 
the  Nation.  Here  was  a  Woman  that  underwent  a 
folemn  Trial,  and  upon  a  full  Hearing  was  acquit- 
ted ,  yet  ahcrvvards,  notwithftanding  the  thorough 
Examination  of  the  Fad,  and  fuch  an  Evidence  given 
as  convinced  every  unprejudiced  Hearer  of  the  In- 
nocence of  the  Defendant,  and  the  Malice  and  Hy- 
pocrify  of  the  Accufer,  fuch  a  Spirit  did  reign,  that 
it  was  reprefented  that  the  Accufer  had  hard 
Meafure;  and  not  only  the  Jury,  but  the  Court  too, 
were  reflefted  on  :  Nay,  it  went  fo  far,  that  after 
the  Innocence  of  the  Woman  appeared  by  her  Ac- 
quittal, a  Magiftrate  (whofe  Name  the  Witnefles 
will  difclofe  in  their  Evidence)  gave  publick  Coun- 
tenance to  this  Impoflor  (for  by  that  Name  I  will 
venture  to  call  him)  and  fo  far  gave  Credit  to  him, 
that  when  the  poor  Woman  was  abufed  by  the 
Rabble,  and  her  Life  being  in  Danger,  fhe  made 
Application  to  that  Magiftrate  forProteftion  ;  who, 
inltcad  of  aftbrding  it  to  her,  encouraged  her  Profe- 
cutors,  as  if  (lie  had  really  been  guilty  ofthe  Witch- 
craft laid  to  her  Charge ;  and  confiderable  Collecti- 
ons were  made  for  this  Man,  to  fupport  his  Spirits 
under  the  Difappointment  he  met  with  in  her  being 

acquitted. 

ThisProfecution  was  neceflary  too,  upon  the  Ac- 
coimtof  the  poor  Woman,  who,  unlefsfome  Check 
be  put  to  the  unruly  Proceedings  of  unthinking 
People,  is  not  yet  tafc  in  her  Houle,  but  in  Danger 
to  be  torn  in  Pieces :  And  it  was  thought  moll  pro- 
per, that  this  Matter  fhould  be  throughly  examined 
in  this  Place,  where  the  Scene  of  his  counterfeiting, 
for  the  moft  part,  did  lie ;  that  prepofeiled  People 
might  be  Ear  Witnefles  of  the  Fairncfs  of  the  Pro- 
ceeding, and  that  all  Perfons  might  have  an  Oppor- 
tunity, if  they  thought  fit,  of  ofl:ering  any  thing  fit 
to  be  offered  in  his  Defence. 

My  Lord,  we  need  not  trouble  the  Court  with 
Evidence  tending  to  prove,  that  the  accufed  Perfon 
is  not  guilty  of  \Vitchcraft :  She  is  acquitted  of  that, 
and  it"ought  net  to  be  fuffered  to  be  made  a  Dif- 
pute.  But  our  Evidence  will  go  beyond  that,  not 
only  that  there  was  no  Colour  or  Foundation  for  the 
Charge  on  her  of  being  a  Witch;  but  that  the  De- 
fendant did  malicioufly,  without  any  Ground,  and 
contrary  to  his  own  Knowledge,    charge  her  with 


the  having  bewitched  him.  And  I  think  our  Evi- 
dence, all  through,  will  prove  this  Matter  fully  up- 
on him,  that  he  was  not  Bewitched,  nay^  that  he 
did  not  believe  himfelf  to  be  fo,  yet  charged  and 
profecuted  her. 

The  firftPart  of  his  pretended  Witchcraft  Ihewed 
it  felf,  by  his  vomiting  Pins :  How  that  Buiinefs  was 
managed,  and  how  he  was  dctefted  in  it,  the  Wit- 
nefles will  declare.  And  though  we  are  not  obliged 
to  endeavour  the  giving  an  Account  of  what  it  was 
that  induced  him  firft  to  undertake  this  Impofture,  I 
think  it  will  appear  by  the  Evidence,  that  he  had 
fome  Aim  .and  Profped  of  Gain  to  himfelf.  For, 
upon  his  firft  pretending  to  vomit  Pins,  we  fliall 
prove  he  had  prepared  a  Narrative  of  hit  own  being 
Bevjitched;  and  he  himfelf  carried  it  to  a  Printer,  that 
fo  he  might  bring  a  Concourfe  of  People  to  him : 
But  the  Printer  being  a  Man  of  fomcUndcrftanding, 
look'd  on  him  to  be  a  Cheat,  and  would  not  meddle 
with  the  Copy.  He  praftifed  this  Trick  of  Vomiting 
Pins  feveral  times  ;  buc  pretending  to  it  once, 
before  one  who  did  not  take  every  thing  upon  Truft, 
but  was  curious  enough  to  obferve  nicely,  and 
fearch  him  ;  after  fome  Ref fiance,  feveral  Rows  of 
Pins  were  found  in  his  Pocket. 

The  next  Difcovery  of  his  Impofture,  was  the 
Affair  wherein  Dr.  Martin  was  concerned  ;  who 
brought  Two  Women  to  him  :  The  Particulars  of 
which  having  been  already  opened,  I'll  not  repeat 
them.  The  Dodot  put  an  innocent  Deceit  upon 
him,  but  it  was  in  order  to  difclofe  a  vile  Impofture. 
When  the  Woman  was  brought  to  him  to  be 
fcratched,  being  confcious  to  himfelf,  how  little  real 
Etfed  the  barbarous  Experiment  would  have  upon 
him,  the  whole  Company  cbfcrved,  that  he  felt 
three  or  four  times  from  her  Hand  to  her  Elbow,  be- 
fore he  fcratched,  that  he  might  be  fure  it  was  a 
Woman's  Hand :  And  when  he  had  fcratch'd,  and 
felt  Blood,  his  Eyes  were  opened,  tho'  it  was  the 
wrong  Woman. 

Another  Inftance  of  this  ading  a  Part,  with  Defign 
to  impofe  upon  the  World,  was,  when  he  was  car- 
ried from  the  Kings-Bench  to  Mr.  Kenfey's.  It  was 
neceflarily  to  be  imagined,  that  if  he  eat  or  drank 
nothing,  nothing  would  come  from  him,  either  by 
Stool  or  Urine.  He  confidered  this,  and  for  fear  it 
fhould  be  taken  notice  of,  that  he  difcharged  him- 
felf after  fo  long  a  Faft  as  he  pretended ;  having 
Occafion  to  make  Water,  hefoundthe  Lid  of  a  Box, 
and  making  Water  in  it,  put  it  out  of  Sight,  oa 
the  Bed's-Tefter  ;  and  the  firft  Difcovery  of  his 
Counterfeiting  at  Mr.  Kenfey's,  was  by  the  dropping 
of  that  Water  on  the  Cloaths  of  the  Bed.  After  he 
had  been  Two  Days  there,  (during  which  Time  he 
really  did  not  eat)  Mr.  Kenfey  not  knowing  but  that 
his  Complexion  might  inchne  him  to  fuch  a  Sullen- 
nefs,  as  to  ftarve  himfelf,  rather  than  diredly  con- 
fefs  his  Cheat,  having  firft  examined  his  Mouth  and 
Throat,  and  finding  nothing  there  but  as  it  was  in 
all  other  Men,  and  that  he  had  not  only  aU  other 
Organs,  but  that  of  Swallowing,  without  any  Ob- 
ftmdion,  as  other  People  had,  thereupon  he  framed 
this  Defign  :  He  took  Occafion  to  pretend  a  Quarrel 
with  the  Maid-fervant  who  lived  in  his  Houfe,  with- 
in the  hearing  of  the  Defendant,  and  told  her,  flic 
was  as  very  a  Hypocrite  as  this  Fellow;  and  after 
warm  Words  on  both  fides,  and  a  feeming  Refoluti- 
on  by  her  that  fhe  would  quit  her  Service,  the  Ma- 
fter  went  away,  leaving  the  Maid  and  the  Defendant 
together.  She,  to  infinuate  her  felf  into  the  Defen- 
dant, faid.  Her  Mafter  was  an  odd  Kind  of  a  Man, 
a  dangerous  Man,  therefore  fhe  would  not  have  the 
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Defendant  take  any  thing  from  him ;  and  faid,  (he 
would  take  care  to  fupply  him  whilil  he  flaid  in  the 
Houfe.  Then  his  Stomach  came  to  him  very  readily, 
and  he  was  fo  far  firom  being  unable  to  drink,  that 
he  drank  Brandy  and  other  Liquors  to  Excefs,  and 
this  for  feveral  Days.  But  ftill  thofe  in  the  Houfe 
being  wary,  thought  it  might  be  pretended  by  Peo- 
ple who  were  very  willinc;  to  believe  him,  that  this 
happened  by  the  Charm's  being  difl'olved,  and  that 
he  was  unable  to  eat  before  ;  and  therefore  it  was 
thought  advifable  to  bring  in  feveral  Perfons  of  Re- 
putation, who  fhould  obferve  him  through  a  Hole  fit 
for  the  Purpofe  :  Who,  after  they  had  fjen  him  eat, 
examined  him  how  long  he  had  been  a  Fafter  ?  And  he 
made  Signs,  that  he  had  fafted  Twehe  Weeks,  and 
clung  up  his  Belly  as  a  PrvoJ  of  his  E?nftinejs,  accord- 
ing to  his  cG7mncn  Prailice,  though  he  had  in  their 
Sight,  jiijl  before,  eaten  a  plentiful  Meal.  So  that. 
Gentlemen,  it  is  evident,  that  what  he  did  was  done 
malicioufly,  and  with  a  Defign  to  deceive  and  im- 
pofe  upon  the  World.  After  this,  there  being  fuffi- 
cient  Proof  of  the  Impofture,  it  was  thought  fit  to 
bring  him  before  a  Court  of  Juftice  ;  thereupon  this 
Information  was  exhibited  againft  him  :  And  if  we 
prove  it,  I  doubt  not  but  that  you,  Gentlemen  of 
the  Jury,  will  do  that  Right  to  the  Government, 
and  to  Religion,  as  to  find  him  guilty  of  it,  that  he 
may  be  brought  to  the  Punifhment  that  fuch  a 
Crime  deferves. 

Mr-  Phipps.  My  Lord,  I  humbly  pray  your 
Lordlhip's  Indulgence  of  the  fame  Side  ;  and  beg 
Leave  to  obferve,  this  Man  was  formerly  troubled 
with  Fits,  and  there  was  a  Defign  laid  by  him  and 
his  Friends  to  create  a  Belief  in  People,  that  thofe 
Fits  were  the  Eileft  of  Sorcery  and  Witch- 
craft ;  but  whether  to  get  Money,  or  take  away  the 
Life  of  the  Woman,  or  both,  I  fubmit  to  your 
Lordlhip's  Judgment  upon  the  Evidence.  'Tis  cer- 
tain, they  proceeded  fo  far  as  to  bring  her  to  a 
Trial,  and  did  what  they  could  to  take  away  her 
Life.  And  the  better  to  carry  on  their  Defigns,  and 
to  prepare  the  World  to  believe  the  Impoftor,  we 
Ihall  fhew,  that  when  he  had  thefe  Fits,  it  was  in- 
duftrioufly  publifhcd,  that  he  was  bewitch'd,  and 
that  it  was  by  this  Woman  ;  and  if  he  could  but 
fcratch  her,  he  would  be  well.  Dr.  Martin,  the  Mi- 
nifter  of  the  Parifh,  hearing  of  it,  came  to  him  ;  and 
to  make  an  Experiment  to  difcover  the  Impofture, 
brought  another  Woman  with  the  pretended  Witch, 
and  faid  to  Hathazvay,  if  you  think  the  fcartchintT 
this  Woman,  meaning  Morduck  the  pretended  Witch, 
will  do  you  any  good,  hold  up  your  Hand:  Which 
he  did.  Then  the  Dodor  put  the  other  Woman's 
Hand  into  his  ;  and  although  at  that  Time  he  pre- 
tended to  be  Blind  and  Dumb,  and  he  and  his 
Friends  would  have  had  it  thought,  that  he  lay  un- 
der the  ftrongcft  of  the  Old  Woman's  Charms;  yet 
he  was  apprehenfive  of  what  he  did,  and  fo  jealous 
left  he  fhould  be  impofed  uoon,  and  thereby  his 
Impofture  difcovered,  that  he  felt  feveral  times  from 
the  Wrift  to  the  Elbow,  to  difcover  whether  it  was 
the  Arm  of  the  pretended  Witch  or  no,  before  he 
would  begin  fcratching  ;  and  then  believing  it  to  be 
hers,  (it  being  much  about  the  fame  Size)  fell  to 
fcratching,  and  being  told  he  had  fetched  Blood, 
his  Eyes  were  immediately  opened,  and  his  Speech 
reftored. 

Tlie  Doftor  thinking  every  body  was  convinced 
of  this  Impofture,  and  believing  the  poor  Woman 
would  be  quiet  for  the  future,  went  away. 

But  notwithftanding  this  Deteftion,  the  People 
were  diffatisfied;    and  fVelling^  the  Mafter  of /r«- 
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thavoay,  and  others,  being  angry  at  the  Difcovery, 
purfued  the  Woman  with  more  Malice  than  before  : 
Where-ever  they  found  her,  they  cried  out,  A  Wuch^ 
and  ufed  her  fo  barbaroully,  ftie  was  forced  to  leave 
Southwark,  where  (he  had  lived  many  Years,  and 
alfo  her  Employment,  which  had  been  profitable  to 
her,  and  to  go  live  in  London- 
Then  Malice  purfued  her  thither ;  and  there  Ha" 
thaivay,  with  Soldiers  and  others,  in  a  riotous  man- 
ner, got  into  the  Houfe  where  ftie  lodged,  and  would 
have  broke  open  the  Door  where  ftie  was  ;  but  a 
Conftable  being  called  in,  the  Soldiers  went  oft',  and 
Hathaway  was  carried  before  an  Alderman  of  the 
City ;  and  the  poor  Woman  and  her  Friends  ac- 
quainted the  Alderman  of  the  riotous  and  illegal 
Proceedings,  and  prayed  that  Juftice  might  be  done 
upon  them.  But  inftead  of  puniftiing  them,  he  was 
pleafed  to  fa}',  there  was  too  great  Provocation  for 
what  they  had  done  ;  aud  giving  Credit  to  the  Accu- 
fation  nf  Hathazvay  againft  the  VVoman,  ordered  her  to 
be  carried  up  Stairs  to  be  learched,  to  fee  if  ftie  had 
any  Teats,  or  other  Signs  of  a  Witch,  and  permitted 
her  to  be  fcratched  by  Hathazvay,  and  then  com- 
mitted her  for  a  Witch  ;  refufing  500/.  Bail,  and 
difmifled  Hathazvay. 

The  Woman  afterwards  was  brought  to  a  Trial 
at  Guilford  Alnzes,  and  was  acquitted,  and  he  was 
committed  for  a  Cheat.  And  to  make  more  ample 
Difco\'ery  of  the  Impofture,  he  was  taken  to  the 
Houfe  of  Mr.  Kenfy  a  Chyrurgeon,  and  there  he  w^as 
obftinate,  and  would  not  eat  for  the  firft  two  Days; 
and  a  Quarrel  was  feign'd  between  Mr.  Kenfy  and 
his  Maid,  he  faying  fhe  was  as  bad  an  Hypocrite 
as  Richard  Hathazvay,  and  gave  her  Warning  to  be 
gone.  The  Maid  feemed  very  angry  with  her  Ma- 
fter,  and  faid  to  Hathazvay,  Whatever  you  do,  do 
not  eat  any  thing  that  is  given  you  by  my  Mafter 
or  his  Brother,  for  they  are  your  Enemies  ;  and 
promifed  fhe  would  help  him  privately  to  what  he 
wanted.  Whereupon  he  thinking  fhe  had  been  his 
Friend,  and  that  he  was  fafe  in  her  Hands,  took 
Meat  and  Drink  from  her  from  Day  to  Day,  and 
eat  heartily,  and  drank  fo  very  plentifully  of  Strong 
Beer  and  Brandy,  and  was  fo  merry,  that  he  play'd 
on  the  Tongs,  and  Danced,  and  ihew'd  Tricks  be- 
fore the  Maid;  but  when  any  body  elfe  offered  him 
Meat  or  Drink,  he  refufed  ir,  making  Signs  that  he 
could  not  fwallow,  and  fignify'd  to  them,  that  he 
had  tafted  all  the  Fourteen  Days  that  he  had  been  at 
Kenfy's,  and  that  he  had  fafted  many  Weeks  before. 
And  as  to  vomiting  Pins,  ic  will  appear  to  vou,  that 
he  carried  Papers  of  Pins  in  his  Pocket,  to  make 
ufe  of  on  Occafton.  But  when  he  vomited  in  a  Ba- 
fon,  and  his  Hands  were  kept  down,  and  he  not 
permitted  to  carry  them  up  to  the  Bafon,  there  was 
not  one  Pin  in  the  Bafon. 

I  will  not  trouble  your  Lordfhip  with  a  Detail  of 
aU  the  particular  Inftances  of  this  Cheat,  but  will 
call  our  Witnelies  ;  andwhen  we  have  proved  the  feve- 
ral Matters  that  have  been  opened,  there  will  be  no 
room  to  doubt  but  that  the  Defendant  is  an  Impo- 
ftor, and  the  grcateft  this  Age  hath  produced. 

Mr.  Conyers.  We  will  firft  call  Dr.  Martin,  (zvho 
■was  fzjjorn,)  we  will  go  on  with  our  E\idence  in  the 
Courfe  of  Time.  The  firft  Time  that  Notice  was 
taken  in  the  Parifh  of  this  Bufinefs,  was  in  September 
was  Twelve-Month.  Dr.  Martin,  pray  give  my 
Lord  and  the  Jury  an  Account,  Whether  you  know 
Richard  Hathazvay,  and  when  was  the  firft  Difcourfe 
of  this  Witchery. 

Dr.  Martin.     February  laft  was  Tweh'e-Montli, 

(the  Ninth  Day,  to  the  beft  of  ray  Remembrance)  I 
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came  to  Church  in  the  Afternoon,  and  alter  the  Cu- 
rate was  gone  into  the  Desk  to  read  Prayers,  I  was 
goin£?  into^the  Pew  ;  but  hearing  a  great  Hurly-burly 
in  tlie  Church,  1  fent  tlie  Sexton  to  know  what  was 
the  Occalion  of  it.  He  brought  Word  that  there 
was  a  Witch  in  the  Church  ;  fo  the  Curate  could 
not  go  on  in  reading  Prayers  ;  and  the  Sexton  went 
and  brought  in  one  Sarah  Mordiick  to  me,  and  alter 
of  the  People  into  the  Veflry 
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the  Matter,  that  it  was  impofllble  for  it  ro  Inifcar- 
ry  :  So  he  left  mc  to  my  Liberty  to  do  what  I 
thought  fit.  Th'.n,  fays  I,  when  1  fend  for  her,  do 
you  come  with  livt.  1  went  to  the  Houfe  where 
Hatha-way  lay,  and  went  into  the  Room,  where  he 
lay  with  his  Eyes  iall  {hut,  and  feemingly  Speech- 
leis.  1  Ipoke  to  him,  I  am  informed  )o:i  baie  re^ 
ce'rjed  Benefit  by  fcratcbing  Sarah  Morduck /or;K^/-^", 
novc  ij  I  can  get  this  IVvtnan  fur  )oh  to  [cratch  her. 


her  came  a  great  many _^  .-  .  _  ,. 

(o  that  tlio'  it  be  pretty  large,  it  was  prefently  filled.     Do  you  believe  by  jcratching  her  you  fiaH  recei've  am 
And  this  Surah  Mordnck  came  up  to  me,    and  told     Benefit  ?  If  you  d<j^  hold  up  your  Hand  :  So  he  did  ; 

brought     and  by   and  by    there  came  a  Meffage  that  Mr. 

Hearne  and  the  Witch  were  come.      I  then  defircd 

Mr.  Bateman,    whom   I  brought  with  me  for   that 

to  fit  by  the  B.d-fide  while  I  went  down. 


me   what  was  the  Occalion  of  her  being 
there.     I  asl.'d  her  how  (he  had  behav'd  her  fdi  a- 
mongfi:  hev  Neighbours,    that  Ihould  give  fuch  Oc- 
cafioii  to  deal  thus  with  her.     She  began  to  cry,  and 
faid,  Hie  had  given  no  Occafion  for  it.     I  told  her, 
I  had  not'.-iing  to  do  to   enquire  into  the  Bufinefs, 
but  bid  her  coniinue  in  the  Vellry,  the  whole  Con- 
<^regation  being  fo  much  difturb'd,  that  they  would 
go  out  of  the  Church  if  rm  {laid  in  it.     So  1  turned 
every  body  out  of  the  Veflry,   and  locked  her  in. 
And  Sermon  being  ended,    I  came  into  the  Vcftry, 
but  found  flie  was  gone  ;  and  upon  Enquiry,  I  un- 
derftocd  the  Reafbn  was  this.    The  Sexton  told  me, 
that  {he  laid,  if  fhe  ftaid  till  all  the  People  went  out, 
ilie  {hiould  be  torn  in  Pieces,    and  begg'd  ofjiim  to 
let   her  cut  while  tlie  Pfalm  was  finging^  alter  Ser- 
mon,   that  Ihe  might  go  away  undifeern'd,  and  ac- 
cordingly ihe  went.      Afterwards  many  of  my  Pa- 
rilhioners  made  Application  to  me  to  go  to  Richard 
Haihauuiy,  who  was  Uippofed  to  be  bewitched  ;_  and 
told  me,  that  it  was  taken  very  ill  that  I  had  djferr'd 
it  fo  long.     Upon  this  I  went  to  him  the  n:xt  Day  ; 
and  meeting  his  MaRer  below  Siairs,    I  asked  him 
what   Concfition  his  Servant  was  in.      He  faid,  he 
was  Blind  and  Speechlefs,    and  was  a  very  difmal 
Object.     I  laid,  I  deure  to  be  excufed,  fori  did  not 
love  to  fee  any  difmal  Sights.     But  lie  faid,  he  was 
very  fenfible,    and  knew  every  one  by   their  Voice. 
And  with  that,  I  went  into  the  Room,  and  his  Ma- 
iler (fpeaking  to  Richard  Hathaiuay)  faid,  Mr.  Mar- 
tin is  come  to  fee  you.     Sa\s  I,  Riihard,  I  am  come 
to  f-e  you.,  and  if  you  know  me  hold  up  your  Hand : 
He  did  fo,  and  took  me  by  the  Hand  and  kils'd  it. 
I  ask'd  him  whether  I  fhould  pray  with   him  in  the 
Pra)  ersof  the  Church,  and  if  he  defired  it,  I  bid  him 
hold  up  his  Hand  :    He  did  fo,  and  I  prayed  with 
him,    and  he   did  feem  to  be  aftefted  with  it,    and 
lifted  up  his  Hands  feveral  times.     Afterwardsl  took 
my  Leave  of  him,    and  went  down  ;  and  I  dilcour- 
fing  with  his  Ma{ler  i'or  lume  time,  I  asked  him  what 
he  dionght  was  the  Reafon  of  it;  he  laid,    an  evil 
Tongue;    and  a  bad  Woman,  Sarah  Morduck,  had 
bewitched  him.     But  how  do  you  know  that  ?_  His 
Maft^r  then  told  me  he  had  fcratch'd  her,  and  found 
Good  by  it ;  and  faid,  he  was  utterly  undone  by  it, 


Wife 
ic 
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Ld  any  might  intorm  him  what  was  find,  or  he 
miglit  o\er-liear  any  thing  fpoken  below.  So  he  fate 
there,  and  I  went  down,  and  I  bid  them  let  in  as 
many  as  wo-.ild  come  in  ;  and  when  the  Room  was 
full,  the  Door  was  lock'd.  I  had  before  met  v.ith  a 
poor  Woman,  whom  I  ordered  to  follow  me,  who 
received  Alms  of  the  Parilli,  defigiting  fhe  fhould 
be  the  Pctfon  the  Experiment  {hould  be  try'd  on.  I 
told  them  I  defign'd  to  try  another  Woman,  and  I 
V  ill  make  him  b-.li-ve  he  {"cratch.es  the  Witch.  Ths 
Anfwer  was,  This  will  iignify  nothing,  IVelHtig/s. 
fiid,  he  had  fcratched  another  VVoman,  and 
ihed  notiiing.  Now  tliis  was,  to  the  belt  or 
my  Remembrance,  one  l^ViUoughby,  who  is  a  very 
big  Woman,  and  very  much  unlike  Sarah  M'-rduck: 
But  I  delired  the  Sarisfaction  to  Lc  it  done  my  lelf ; 
upon  which  it  was  confented  to.  Then  I  ask'd  riie 
\Voman  I  brought  about  it ;  I  told  her  I  would  give 
her  a  Shilling  ir  fhe  would  let  diis  Man  fcratch  her: 
She  flew  oft",  and  faid  ihe  would  not  fufter  it  for  ali 
the  World.  At  laft  fomebody  faid,  here  is  a  Woman 
will  fufier  her  felt  to  be  fcratch'd  ;  and  this  was  one 
Johnfin.  I  ask'd  her  if  fhe  would  fuffer  her  lelf  to 
be  fcratch'd  ;  fhe  laid  fhe  would,  if  there  would 
come  no  Damage  by  it.  Says  I,  whatever  Damage 
you  fuilain,  1  will  make  it  good  to  you;  and  you 
being  about  the  Size  of  Sarah  Morduck,  are  a  very 
fit  Perfon.  She  did  decline  it  for  feme  time^  but  at 
laft  {he  confented;  and  after  fomc  Inftruftions  given 
to  her  and  Mordnck^  we  went  up  together  with  many 
of  the  Neighbours.  77jo*  you  cannot  fee,  fays  I,  to 
Richard  Hathaway,  you  can  hear  that  there  are  ma- 
ny  People  in  the  Room  ;  noiv,  bejore  all  thefe  People, 
Do  you  believe  that  Sarah  Mordnck  has  done  you  this 
M/jlhicj?  If  yon  do,  hold  up  your  Hand.  He  did  fo. 
Do  you  beliei'e  you  Jhall  be  relieved  by  fir  at  clung  her? 
If  you  do,  hold  up  your  Hand.  He  did  hold  up  his 
Hand.  Sarah  Morduck,  do  you f peak  to  him,  that 
he  may  know  you  are  the  Perjon.  Says  fhe,  IVhat  is 
the  matter  r^ith  you?  Do  you  believe  this  IVomoJt, 
faid  I,    to  be   the  Perjon  that  has  bevcitched you'?  If 


and  if  he  did  not   fpeak  to  the  Church-wardens   to  you  do,  hold  up  your  Hand.      He  held  up  his  Hand, 

take  him  oft"  his  Hands,   he  {hould  be  ruin'd.     And  Then  ask'd  Sarah  Morduck,    are  you  willing  this, 

hearing'  of  this  Scratching,  it  came  into  my  Head  Man  fhould  fcratch  you?  Tef,  luith  all  my  Heart,  he 

to  trypan  Experiment    too;    fo  I  went  away,    but  jlall  have  my  Hart's  Blood,  if  it  ivilJ Jo  him  any  good. 
my  Litentious 


without   difcovering 


but 

And   about  Then,  fiys  I,  Pray  give  me  your  Hand.      Here  is 

Ten  a-Clock  at  Night,  'to  prevent  Jealoufies,  I  u'ent  is.     And  infteed  of  taking  her  Hand,   I  took  John- 

to  the   Houfe  where  Sarah  Morduck   lodged,    and  fons,  and  clapt  it  into  his ;   and  I  did  obferve,  that 

found  fhe  was  gone  to  Bed.     I  left  Word  that  I  de-  two  or  three  times  he  felt  from  her  Wrift  to  her  EI- 

fired  to  fpeak  wn:h  her  the  next  Day  :  But  inftead  of  bow;  and  I  faid,   I  have  fomething  elfe  to  do  thaa 

her  cominjr  to  me,  her  Brother,   Mr.  Hearne,  came  to  wait  on  you,  (and  I  fpoke  to  him  fomewhat  ea- 

,nd   thanked  me    for  preferving  his  Sifter  gerly)  if  you  will  not  fcratch,  I  wiU  be  gone.     Then 


to  me,    an 


he  fcratch'd  her,   and  fhe  whifper'd  mc  in  the  Ear, 


from  the  Mob.      I  cave  him  the  Reafon  why  I  did  ^  t  -      ,     ,     .  .  ,. 

that,    and  1  told  him  then  what  I  intended  to  do.  ih-  believ  d  fhe  fhould  taint.     I  law  he  had  razed  her 

He  anfwer'd  me,    I  am  afraid  ray  Sifter  will  be  fo  Skin,  and  I  faid,  you  have  drawn  Blood,  and  you 

filly  that  it  will  fail  in  the  E.xecution.     I  bid  him  may  be  fatisfy'd.  With  that  he  left  otl",  and  turned 

leave  tjiac  to  me,   I  would  give  fuch  Direftions  in  on  his  Back  in  his  Bed.     I  turn'd  out  Johnfon  im- 
'                 ^  mediately 
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mediately,   and  I  and  Mordtick  flood  together,  and 
he  lay  ftill  for  feme  time  ;  but  I  faw  nothing  would 
do,  it"  I  did  not  work  him  up.    Now,  fays  I,  I  would 
fain  fee  how  his  Eyes  are   now  ;  come  fonie  of  you, 
look,  do  not  his  Eyes  twinkle  ?  With  that  both  his 
Eyes  were  as  open  as  mine  are  now,  and  he  caught 
hold  of  the  Apron   of-  Sarah  Morduck,    and  look'd 
her  in  the  Face.     Then  I  told  him  his  Miftake ;  and 
Jobnfon  came  in  with  her  Arm  bleeding.     Says  I  this 
is  the  Woman   you  fcratcht,  you  have  not  touched 
Sarah  Mordnck's  Arm,    not    fetch'd  one   Drop  of 
Blood   from  her.      The   Fellow    upon  this  feem'd 
very  much  caft  down.      Now,  fays  I,    give  way  to 
no  Humours,  and  go  about  your  Bufinefs,  and  ferve 
God  and  your  Mafter.      Then  I  went  down,    and 
feveral  People  were  fatisfy'd.     Well,  fays  I  to  Wel- 
ling,  your  Man's  Eyes  are  open  now.      It's  well, 
fays  he,    if  his  Eyes  continue  open.     He  can  fpeak 
and  fee  too  now.      I  do  not  know,    fays  he,    it  is 
ftrange  if  he  fhould  do  well  after  this.     Fareweh 
iaidl;  and  I  went  into  London.     Upon  my  Return> 
about  Five   a-Clock,    I  enquired  about  him,    and 
found  there  -was  a  greater  Mob  in  the  Houfe  than 
before  ;    and  I  was  accofted  at  my  firll  coming  in 
by  the  Mafter  and  iMiftrefs  of  that  Fellow  :    What 
have  you  done,  you   have  ruined  both  me  and  my 
Family — 

L.  C.  J.  Holt.  Who  faid  fo  ? 
Dr.  Martin.  The  Mafter  and  Miftrefs  of  this 
Fellow.  Wh)',  what  Hurt  have  I  done  you  ?  You 
have  given  it  out  to  be  a  Cheat.  Did  you  get  any 
Money  by  it  ?  No,  I  never  did  expect  it.  But  pray 
go  and  look  on  him  now,  he  is  in  a  worfe  Condition 
than  he  was  before.  Here  hath  been  two  Doftors, 
and  they  will  take  their  Oath  that  he  is  bewitched. 
So  I  went  away ;  but  as  I  went  out,  I  was  ftopt  by 
yohnftn.  She  cries  out.  What  have  you  done? 
What  is  the  matter,  faid  I,  Does  your  Arm  fefter  ? 
No ;  but  this  wicked  Woman  has  fpread  abroad,  that 
by  fcratching  me  he  was  relieved,  and  flie  is  not  the 
Witch,  but  I  am  the  Witch  ;  and  it  had  reaeh'd  her 
Husband's  Ear,  and  he  was  become  fo  jealous  of 
her,  that  he  would  not  have  any  thing  to  do  with 
her.  I  went  away  after  this  ;  and  going  liome,  met 
her  Husband,  and  gave  him  all  the  Satisfafiiion  I 
could,  that  his  Wife  was  no  Witch.  And  I  was 
informed  the  next  Day,  that  Sarah  Morduck  had 
been  dragg'd  again  to  the  Houfe,  fome  time  after  I 
went  away,  and  brought  to  Hathaway  s  Bed-fide, 
and  he  fcratch'd  her,  and  his  Eyes  were  opened, 
and  he  eat  and  drank,  and  walk'd  about.  Upon 
this,  I  fent  one  Evening  to  him  to  come  to  me  ;  and 
I  took  him  into  my  Study,  and  faid.  What  is  the 
Meamng  of  it,  that  you  make  fuch  a  Trouble  in 
the  Parilh,  to  condemn  this  Woman  for  Witchery  ? 
I  fee  no  Reafon  for  it.  Says  he,  fhe  has  done  me  a 
great  deal  of  Hurt  ,-  faid  Hathaway,  flie  has  be- 
witch'd  me.  He  faid,  that  was  the  Woman  had 
done  him  all  the  Prejudice  he  laboured  under.  Then 
fays  I,  you  are  a  poor  fort  of  Fellow,  you  muft  get 
your  Living  by  your  Labour ;  now  you  had  better 
go  into  the  Cuuntry  out  of  her  Reach.  No,  Sir, 
fays  he,  I  am  bound  Apprentice  to  my  Mafter ;  and 
if  I  go,  I  {hall  be  as  bad  there  as  I  am  here  :  And 
feeing  I  was  bound  here,  this  Parifh  muft  keep  me  j 
and  if  I  fhould  go  into  the  Country,  they  will  fend 
me  back  again.  Why  will  you  not  try  ?  No,  I  will 
not.  Do  you  not  believe  1  am  bewitch'd  ?  No,  I 
do  not.  Then,  fays  he,  I  may  as  well  not  believe 
what  you  fay  in  the  Pulpit ;  I  may  fay  to  you,  as 
our  Saviour  faid  to  the  Jeius,  T'ho  you  fee  Miracles, 
you  will  not  believe.  Whereupon,  I  turn'd  him  a- 
VOL.  V. 
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way,  and  did  not  think  I  fhould  have  had  any 
thing  more  to  do  widi  him.  But  about  Eafter  Jaft, 
Sir  T'homas  Lane  fent  to  me,  to  defire  me  to  come 
to  him ;  the  V/itch  being  then  got  into  London  for 
Shelter. 

I  went  accordingly,    and  when  I  came,  I  found 
Hathaway,  his  Mafter,  and  feveral  others  there.     I 
found  him  looking  briskly,  and  eating  heartily,  and 
I  ask'd  the  meaning  of  ic.     It  was  anfwered,  That 
before  Sir   Thomas  Lane,    he  had  drawn  Blood  of 
Sarah  Morduck,  and  that  had  brought  him  to  him- 
felf     \  fent  in  my  Name  to  Sir  Thomas  Lane,  and  he 
fent  for  me  in.      There  was  Sir  Owen  Buckingham, 
and  I  think.  Dr.  Hamilton.     There  were  feveral  Peo- 
ple examined  while  I  was  there,    about  this  Perfon  ; 
and  after  all.    Sir  Thomas  Lane   delired  me  to  tell 
what  I  knew  in  this  Matter.     I  gave  an  Account  of 
what    I  have  done  here.       Sa)-s  Sir  Thomas  Lane„ 
Richard  Hathaway,  Do  you  know  that  Gentleman  ? 
Yes.    How  ?  I  ha\e  feen  him  in  the  Pulpit.     What, 
no  where  clfe  ?    Did  not  you  fj-j  him  by  your  Bed- 
lide  ?    No.     Was  not  I  with  you  at  j'our  Bcd-lide  ? 
No.     All  this  while  he  was  eating  Bread  and  Cheefe ; 
till  Sir  Th  mas  Lane   fpoke  to  him.    Lay  by  vour 
Bread  andClieefe,  and  be  not  io  unmannerly.     Says 
I,   this  is  very  unaccountable,    that  he  fhould  nor 
know  me  ;  and  yet  he  had  faid.  That  after  Ivlr.  Mar- 
tin^ was  gone,    I  was  a  great  deal  worfe  than  I  was 
before.     This  is  a  very  unaccountable  Thing,  and  I 
defire  to  know  how  this  is  confiPient  ;    therefore  I 
do  defire  that  his  Mafter  may  be  called  in.  A.nd  his 
Mafter  was  fent  for,  and  Hathaway  was  goin?  out 
to  call  him.     No,    fays  I,    I  defire  he  may  not  ctq 
out,   I  will  call  his  Mafter  my  felf     When  Welhig 
came  in,    I  asked  him  whether  he  did  not  tell  me 
that  Hathaway  was  fenlible  from  the  Time  I  came  to 
him?     Yes,    he  was.      Now  I  defire  to  know  how 
thefe  Things  areconfiftent  ?  And  to  put  this  out  of 
doubt,  that  this  Man  did  fee  me,  the  Woman  ftood 
at  the  fide  of  the  Bed  by  me,  near  the  Feet,  and  he 
took  hold  of  her  Apron  readily.     How  can  he  come 
oft"  in  this  Matter  ?    Says   Sir  Thomas  Lane,  They 
tell  you  he  had  a  moft  violent  Fit  after,    and  that 
made   him  forget  what  was  done  before.     Another 
Qiieftion  was  a^k'd  Mr.  IVelHng,  You  know  you  de- 
fired  me  to  get  this  Servant  of  yours  oft'your'Hands, 
and  that  I  would  fpeak  to  the  Church-wardens  a- 
bout  it.     Now  I  aminform'd,  this  Servant  of  yours 
was  going  to  Goodinan's-fields,  and  as  lie  was  goino-, 
the  Prcfs-mafters   met  him,    and  he  being  a  "likely 
Fellow,  they  whipt  him  aboard.     Is  this  true  or  no? 
Yes.     And  then  you  got  a  Letter,  and  went  down 
and  fetch'd  him   up.      Yes,     Then,   fays  I,    How 
come  his  Mafter  to  be  fo  much  concern'd  to  be  rid 
of  him  as  he  pretended  ;    and  yet  when  he  mic^ht 
have  been  rid  of  his  Servant,    would  not  take  the 
Opportunity  ?    To   that  Sir  Owen  Buckingham  an- 
fwer'd.    It   was  only  his  Charity   for  him  to  fetch 
him  from  aboard ;  he  could  do  no  lefs,  confiderino- 
his  Condition  :   So  I  came  away.     In  a  little  Time 
after,    I  heard  that  this  Sarah  Morduck  was  bound 
over  to  the  AlTizes,  and  I  was  Subpoena'dto  give  my 
Evidence  the  laft  Aflizes  at  Guilford. 

Then  the  Indin?nent  was  lead,  upon  which  Sarah 
Morduck  was  Tied  and  Acquitted  of  Bewitching 
Richard  Hathaway. 

Mr.  Ccnyers.  Dr.  Martin,  pray  go  on. 
Mr.  Martin.  I  was  Subpoena'd  to  go  to  the 
Affizes;  but  before  the  Allizes  came  on,  th^re  were 
Bills  put  up  in  feveral  Churches,  and  particularly 
at  Chrifi-Chnrch,  where  I  hapned  to  preach  I  read 
the  Bill,  A  poor  Mm  being  affliEigd  by  an  evil  IVo^ 
R  r  r  J  fftan 
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man,  "iow  con2ing  to  her  Trial,  defires  the  Prayers  of 
this  LuP.g'-egatkn.  I  went  down  to  Guilford  to  the 
Trial ;  and  when  I  came  up,  I  thought  all  People 
would  be  fatisfy'd  with  the  Juftice  that  was  done. 
Eur  when  I  came  to  Town,  1  was  abufed  by  many 
People,  both  openly  and  privately :  Tou  have  the 
Blood  if  that  i-iiHocent  Man  to  lie  at  your  Door;  "the 
Woman  had  been  Imngd,  if  you  had  not  faved  her  ; 
The  Judgments  of  God  will  jail  on  you.  One  V/oman 
followed  me  to  the  Water-iide,  and  faid,  I  was  the 
Occalion  of  the  Ruin  of  that  innocent  Man ;  for  (he 

her  felt- 

L.  C.J.Holt.     Who  is  this? 
Dr.  Martin.     I  do  not  know   her,    I  only  give 
Evidence  of  the  Abufcs  I  underwent. 

Jv!r.  Conyers.  Do  you  know  any  thing  after  the 
Afilzes,  how  he  behaved  himfelf? 

Dr.  Martin.     No,  Sir,  I  know  nothing  of  that. 
Mr.  S  Jemier.     What  was  done  by  other  People, 
ought  not  to  be  given  in  Evidence. 

Mr.  Broderick.  If  this  Man  does  prove  an  Im- 
pollor,  it  will  aggravate  his  Crime,  if  the  Confc- 
qiienee  be  mifchievous,  and  the  World  be  ftill  abufed 
with  a  Perfnalion  that  he  was  Bewitched. 

Mr.  S.  Jemier.     Wliat  was  dune  by  other  People 
ligniiies  nothing  to  us. 
'  Mr.  Broderick.      This  is  very  material,  for  it  is  a 

Confirmaticn  that  there  was  a  Defign  carried  on 

{being  interrupted.) 

L.  C.  J.  Holt  to  Scrj.  Jawer.  What  other  Peo- 
ple dJy.'muft  not  afiia'this  Man.  But  hear  what 
AnfvvcF  can  be  given,  you  that  are  the  Qiieen's 
Council  ? 

Mr.  B;-oder-iik.  The  Charge  of  the  Information 
is.  That  he,:  las  an  Impoftor,  pretended  himfclt  to 
be  bewitched  by  Sarah  Mvrduck,  to  deceive  the 
World,  and  prejudice  the  Woman.  And  what  can 
be  more  proper  Evidence  of  that  Charge,  than  that 
altho'  he  really  was  not  bewitched,  yet  he  had  fo 
prevailed  upon  the  Opinions  of  the  People,  that 
they  ftill  believe  him  bewitched,  and  aflronted  Dr. 
Martin  for  being  infnumcntal  in  her  Acquittal :  'Tis 
all  of  a  Piece,  a  Continuance  of  the  fame  Impofture. 
L.  C.  J.  Holt.  This  Evidence  is  proper.  He  is 
Indicted  for  a  Ciicat,  for  endeavouring  to  beget  an 
Opinion  in  People  by  his  fraudulent  Pradices  that 
he  is  bewitched.  Now,  Dr.  Martin  fays,  the  Peo- 
ple were  ftill  pofieflcd  with  fuch  a  Belief;  and 
thereupon  affronted  him,  becaufe  they  thought  he 
was  inftrumental  in  having  the  Woman  acquitted. 
Now,  Is  not  this  an  Evidence  that  his  pretending 
himfelf  to  be  bewitched,  begat  that  Opinion  in  the 
People. 

Mr.  Scrj.  Jeuner.  What  the  Doctor  has  faid  all 
along,  has  b^en  of  what  others  have  done. 

L.  C.  J.  Holt.  No,  it  has  been  what  he  faw 
himfelf  You  fay  this  Man's  Evidence  is  moft  of 
what  others  have  faid.  Not  fo.  He  has  by  himfcif 
prayed  with  him,  and  tried  an  Experiment  with 
him  upon  a  wrong  Woman. 

Mr.Serj.^d'KW/!  He  tells  you  what  Welling  (a\d,and. 
others;  How  does  this  alfeft  my  Client,  what  ano- 
ther Man,  or  another  Woman  faid  ? 

L.  C.  J.  Huh.  He  was  infulted  upon  the  Account 
that  Hathavay  pretended  himlclf  to  be  bewitched, 
blind,  fpecchlefs,  and  not  able  to  eat. 

Mr.  Serj.^m.f)-.  My  Lord,  v;ith  Submiffion, other 
Peoples  cenluring  the  Dofcor  canix^t  be  brought  as 
Evidence  againft'  my  Client,  ui.l(  is  they  make  it  ap- 
pear that  he  had  a  Hand  in  it,  i.iilefs  he  p  at  them 
upon  it. 

L.  C.  J.  Holt.  What  other  People  have  faid,  ab- 
ftra&edly  coviiidered,    ought  not  to  afted  Richard 


Hathaway ;  but  if  there  be  Evidence  that  Hathaway 
hath  been  guilty  of  Deceit,  and  a  Defign  to  deceive 
People,  Will  you  not  allow  it  to  be  given  in  Evi- 
dence, that  the  People  have  been  deceiv'd?  And 
how  came  they  to  be  deceived,  but  by  his  feigning 
himfelf  to  be  bewitched  ? 

Juryman.  Mr.  Serjeant,  If  you  have  any  Thing 
to  objeiS,  we  defire  to  hear  what  you  fay,  for  you 
fpeak  fo  low  we  cannot  hear  you. 

Mr.  Serj.  Jenner.  I  objeft  to  what  the  Dofton  fays 
by  hearfay  only. 

Juryman.  1  believe  that  will  be  little  confidered 
by  the  Jury. 

L.C.J.  Holt.  The  Information  is  for  an  Impo- 
ftorand  Cheat :  Now  what  is  that  ?  A  Cheat  is  a 
Defign  to  impofe  on  the  Credulity  of  others,  to  in- 
duce them  to  believe  a  Thing  that  is  not  true.  Now 
Dr.  Martins  Evidence  is  what  Hathavjay  did,  and 
that  People  did  believe  him  to  be  bewitched;  and 
they  abufed  Dr.  Martin,  and  told  him  he  had  done 
very  ill  in  the  Cafe  of  this  Woman  ;  and  if  it  had 
not  been  for  liim  (he  had  been  Condemned. 

Dr.  Martin.  I  have  only  one  Thing  more  to  fay ; 
it  was  reported  that  I  had  been  bribed  ;  I  was  told 
I  had  received  feveral  Guineas  ;  that  tlie  Judge  was 
Bribed  and  the  Jury  B:ibcd,  and  the  Judge  would 
not  fufl'er  the  Woman  to  be  fearched,  he  being 
Bribed. 

Mr.  Conyers.     Doftor  have  you  done  ? 
Dr.  Martin.     I  have. 

!Mr.  Conyers.  We  will  next  call  Mrs.  Johnfon  who 
was  fcratched. 

Mr.  Broderick.      Sir,    I  think  you   mentioned  a 
Gentleman  that  you  fent  fov  up  ?  Where  is  he? 
Dr.  Martin.     He  is  here. 
Mr.  Broderick.     What  is  his  Name  ? 
Dr.  Martin.    Mr.  Bateman. 
Mr.  Broderick.      We  will  call  him  to  give  an  Ac- 
count of  that. 

Mr.  Conyers.  We  will  firft  call  this  Woman. 
Mrs.  Johnfon,  Were  you  at  any  time  with  Dr.  Mar-' 
tin  at  fuch  time  as  Hathaway  pretended  to  be  Be- 
witched ? 

Mrs.  Johnfon.     Yes. 

Mr.  Conyers.  Then  pray  give  my  Lord  and  the 
Jury  an  Account  of  what  you  know  about  it. 

Mrs.  Johnfon.  I  went  into  the  Room  to  fee  Sarah 
Morduck. 

Mr.  Conyers.  Wliat  Room  ? 
Mrs.  Johifim.  I  was  in  the  Room  where  Dr, 
Martin  fetched  her  to  be  fcratch'd  ;  and  Dr.  Martin 
told  me,  he  defigned  that  he  fhould  fcratch  fome 
other  Woman;  and  he  defired  me  to  let  him  fcratch 
me ;  but  I  denied  him,  and  laid,  I  was  a  Wife,  and 
was  not  willing ;  at  laft  I  confented,  and  he  told 
me  I  muft  not  fpeak  when  I  came  into  the  Roomi 
where  Hathaway  was  ;  and  he  brought  me  to  the 
Fellow ;  and  he  faid  to  him,  If  you  think  the  Blood 
of  this  Sarah  Morduck  will  do  you  any  good,  hold 
up  your  Hand.  Which  he  did.  Then  he  bid  Sarah 
Morduck  fpeak  to  him  ;  which  ihe  did.  Says  he ; 
Are  you  willing  this  Man  fhould  fcratch  you  ?  She 
faid.  Yes :  My  Hearts  Blood,  if  it  will  do  him 
oood.  So  with  that  he  fcratch'd  mc,  and  Sarah 
Iviordttck  cry'd  out.  He  had  razed  the  Skin  oft"  my 
Arm,  but  no  Blood  came  prefently.  Dr.  Martin 
defired  me  not  to  fpeak,  and  I  did  not ;  the  Blood 
came  afterwards,  but  none  then. 

Mr.  Conyers.  Were  you  in  the  Room  when  the 
Doftor  fpoke  to  him  ? 

Mrs.  Johnfon.  I  went  into  the  other  Room;  Dr. 
Martin  put  me  out  before  him. 

Mr.  Conyers. 


for  a  Cheat  and  Impoftor. 


I702e 

Mr.  Connrs.    Was  not  you  brought  in  again  ? 

Mrs.  Jchnfon.     No.  I  went  in  of  my  own  accord, 

Mr.  Conievs.  In  what  Condition  was  he  then  ? 

Mrs.  Jobnfon.  He  looked  in  this  mannsr,  his  Eyes 
flaring  open. 

L.  C.  y.  Holt.  Were  his  Eyes  fhut  when  you  firft 
came  and  was  fcratch'd,  or  open  } 

Mrs.  'yohnfon.    No,  they  were  faft  fhut, 

L.  C.  y.  Holt,    Did  he  fpeak  then  ? 

Mrs.  yohiifjii.  No,  he  faid  nothing  when  I  came 
back,  till  his  Eyes  were  open,  and""  then  lie  faid, 

0  Chrifi  Jefm,  or  0  Lord  Jefr.i. 

Mr  Pbipps.  But  did  he  feel  your  Arm  before  he 
fcratch'd  you  ? 

Mrs.  yihnfcn.    Yes,  over  and  over. 

Wir.Ccnyers.  CaW  IVi Hi a?n  Bate?nan.  \_W ho  ap- 
peared and  woi  S-wo-rn.]  Pray  give  an  Account  what 
you  know  of  this  Defendant's  vomiting  Pins. 

JViliiam  Bateman.    About   a  Twelvemonth  ago 

1  went  to  fee  Richard  Hathav:ay. 

Mr.  Conyers.  Were  you  defired  to  go  to  him  by 
Dr.  Martin  1 

WiUiayn  Bateman.  I  can't  remember  that. 

L.  C.  y.  Hit.    Where  do  you  li.c r 

M^iliiam  Bdtemrii.    in  Pemlrokejuiye 

Mr.  Coniers.  Then  you  do  not  remember  any 
thing  that  paft  then  ? 

lVil'Ja?n  B.itcni.vi.  I  do  not  fay  I  do  not  remem- 
ber any  thing,  but  I  do  not  remember  whether 
'Dr:.Martii7  defired  me  to  go  to  him. 

Mr.  Conyers.  Give  an  Account  of  what  you  know 
about  his  vomiting  Pins. 

JViHiam  Bate^nan.  About  this  time  Twelve- 
m'^nth,  on  a  Sunday  Night,  a  Woman  came  to 
Dr.  M.irtins  Houfe  to  enquire  for  him.  I  went  to 
the  Door  ;  and  the  Woman  faid,  If  Dr.  Martin 
would  but  come  now,  he  might  fee  Hathav:ay  vomit 
Pins.  Can  I  fee  him,  fays  I  ?  Yes,  fays  fhe.  So  I 
went  immediately ;  and  in  the  Houfe  there  were 
little  Chinks  that  I  could  fee  through  ;  and  I  faw 
him  walk  about  the  Houfe,  and  heard  him  talk  to 
the  People,  and  I  flood  fome  time  to  hear  him. 
At  laft  I  knock'd,  and  he  came  and  let  me  in ;  and 
feeing  me,  he  feemed  to  be  troubled,  and  feigned 
himfelf  to  be  in  fome  Pain. 

Mr.  Raymond.  You  fay  you  look'd  through  the 
Chink,  How  was  he  then?    Repeat  that. 

William  Bateman,  He  feemed  to  be  as  well  as  he 
is  now. 

Mr.  Rayffiond.    What  did  you  do  then  ? 

M^tlliam  Bateman.  I  knocked,  ?.ixl  he  let  me  in  i 
and  when  I  came  where  the  Light  was,  he  knew  me ; 
and  I  faid  to  him,  I  hear  you  fpew  Pins.  Yes, 
,iays  he.  Says  I,  Prithee  let  me  fee  thee.  So  he 
fate  on  a  low  Seat,  and  they  gave  him  fomething  in 
a  Cup,  and  by  drinking  diis  t  was  to  fee  him  vomit 
Pins  ;  and  he  took  fome  Drink,  but  as  far  as  I 
could  perceive  he  did  not  fv.'allow  any- 

Mr.  Conyers.    What  was  the  Effect  of  it  ? 

William  Bateman.  He  pretended  then  to  be  in 
an  Agony,  and  vomited  feveral  times,  and  there 
were  Pins  on  the  Ground.  I  had  the  Room  fwept 
very  clean,  and  gave  him  tlie  lame  again.  He  vo- 
mited again,  and  there  were  abundance  of  Pins  on 
the  Ground  again.  I  believe  he  vomited  fourteen 
or  fifteen  times,  and  I  believe  there  were  fome  hun- 
dreds of  Pins  on  the  Ground ;  but  I  thought  the 
Pins  were  dropt  from  one  or  other ;  and  I  took  up 
fome  of  them,  and  they  were  dry;  and  I  took  up 
two  or  three  in  a  Chain ;  and  I  faid,  I  believed 
thofe  were  the  Pins  that  were  Ihcwn  at  our  Houfe. 
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No,  no,  fays  his  Matter,  thefe  are  not  the  fame  ; 
and  he  did  endeavour  to  fatisfy  me  that  he  did  vo^' 
mit  thefe  Pins ;  fo  I  defired  he  might  have  a  Pot  to 
vomit  m ;  and  I  had  a  Pot  brought  and  made  very 
clean,  and  I  fearched  his  Mouth  and  found  no  Pins 
there;  and  I  held  the  Pot  to  his  Mouth  clofe,  and 
he  often  endeavoured  to  put  his  Hand  to  the  Pot 
and  I  would  not  fuifer  him,  for  I  perceived  his 
Hands  oh:en  moving  to  his  Pocket.  He  vomited 
feveral  times,  and  there  were  fome  Pins  fcattered  on 
the  Ground,  but  none  in  the  Chamber-Pot.  Says 
I,  thefe  Pins  do  not  come  out  of  his  Mouth  •  but 
the  People  were  very  preffing  on  me  to  believe  thev 
did.  ' 

L.  C.  y  Holt.     Who  were  they  ? 

William  Bateman.  They  were  all  Strahcrers  to 
me.  Upon  this  I  told  them,  I  believed  he"  had  a 
Slight  ot  Hand  to  convey  them  there,  and  I  took 
hold  of  his  Pocket.  He  ftopt  my  Hand,  and  would 
not  let  me  put  my  Hand  into  it.  Bur  after  fome 
time,  fays  one.  Let  him,  let  him  fearch  your  Pocket 
So  I  did  and  took  out  feveral  Things,  and  amonc." 
the  reft  feveral  Parcels  of  Pins,  and  I  believe  rhel 
were  they  that  he  convey 'd  on  the  Ground. 

L.C.  J.  Holt.  Did  you  fee  him  take  them  out  of 
his  Pocket  ? 

William  Bateman.  No,  but  I  took  out  feveral 
Hundred. 

yurvnan.    What  fort  of  Shape  were  they  of  ? 

William  Bateman.  They  v.  ere  of  a  very  odd  kind 
of  Shape. 

L.  C.  y.  Holt.     Were  they  ftraight  or  crooked  ? 

William  Bnteman.  They  were  crooked  in  ftranc;: 
Figures,  like  them  on  the  Floor.  ° 

Mr.  Broderuk.  And  he  made  a  great  dilKculty 
of  letting  you  meddle  with  his  Pocket. 

Williatn  Bateman.     Yes. 

Mr.  Phipps.  And  when  j^ou  would  not  let  him 
put  his  Hand  to  the  Pot,  there  were  none  in  the 
Pot,  but  on^y  on  the  Ground  ? 

William  Bate?>tan.     Yes,  Sir. 

yuvyynan.  Did  you  fee  any  Pins  come  out  of  his 
mouth  ? 

William  Batemra.    No,  Sir. 

Mr.  Serj.  yenner.  What  became  of  the  Pins  you 
faw  on  tne  Ground ;  you  fay  you  faw  abundance, 
what  became  of  them  ? 

W'.liam  Bateman.    They  were  fwept  away. 

Mr.  Serj.  yenner.    Who  fwept  them  away  ? 

William  Bateman.    Some  of  the  Family. 

yuryman.  I  think  he  faid  that  feveral  of  the  Pins 
were  taken  up  dry,  were  any  of  the  Pins  that  were 
on  the  Ground  dry  ? 

^  William  Bateman.      Yes,  and  I  faid,  thefe  Pins 
did  not  come  from  him. 

Mr.  Serj.  Jenner.    When  was  this  ? 

William  Bate^r.an.    About  a  Twelvemonth  ao-o. 

yicBroderiik.  Now,  my  Lord,  we  will  fhew 
Your  Lordfhip.  that  he  drew  up  a  Narrative  for  tbe 
Prefs,  giving  an  Account  of  this  Bufinefs.  {Call 
Richard  Ball,  -who  uai  f-n'om.]  Mr.  Ball,  Pray 
give^  an  Account  what  you  know  of  Richard  Hitha- 
wa/s  endeavouring  to  print  a  Story  of  his  vomiting 
of  Pins. 

Richard  Ball.  About  a  Twelvemonth  ago,  in 
Decernber,  Richard  Hathaway  brought  a  Writincr, 
and  withal  a  Dilh-full  of  crooked  Pins,  and  told  us, 
thofe  Pins  he  had  vomited,  and  that  he  had  been 
afflicted  by  a  W"oman  in  Southivark,  and  I  think  he 
(aid  he  had  not  ear  anything  from  my  Lord-Mayor's 
Day, 

Mr,  B,Q' 
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Mr.  Brcderkk.    What  did  he  defire  you  to  do  ? 

Ball.  To  print  this  Paper.  And  after  he  had 
told  this  Story,  he  faid  he  had  been  with  a  Woman 
in  Goodnnnis-fielda.  There  was  a  Boy  with  him. 
And  he  dclired  us  to  print  his  Paper.  It  related  the 
Story  oF  his  vomiting  of  Pins.  He  faid  he  had 
taken  Qjndfher,  and  it  would  not  move  him;  and 
Madam  Goodxuin  was  mentioned  feveral  times  in  the 
Papers,  that  fhe  had  cured  him. 

Mr.  Comers.  How  came  it  that  you  did  not 
print  his  Paper  ? 

Ball.  My  Mafter  ftood  by  ;  fays  he,  You  look 
very  well ;  I  will  have  nothing  to  do  with  it ;  Ibe- 
iieve  you  are  a  Cheat.  I  believe  no  fuch  thing, 
fays  he  ;  and  upon  that  went  away.  But  the  next 
Day  there  was  a  Paper  printed  by  fomebody ;  and 
Richard  Hathaway  comes  to  us  afterwards,  and  fays. 
You  have  printed  a  Paper,  tho'  you  would  not  have 
it  of  me  :  But  it  is  not  true,  fays  he  ;  I  can  give  a 
better  Account. 

Mr.  Broderick.  Then  he  talked  very  freely  to 
you,  tho'  he  had  not  eat  in  fix  Weeks  before  ? 

Ball.     Yes,  Sir. 

Mr.  Broderick.     And  he  looked  very  well  ? 

Ball.     Yes,  Sir ;  and  we  wonder'd  at  it. 

Mr.  Centers.  Call  Mr.  Heartie,  [rcho  uw  Sworn^] 
Mr.  Hearne,  pray  give  my  Lord,  and  the  Jury,  an 
Account  what  you  know  of  this  matter. 

Hearne.  About  September  was  Twelve-month, 
my  Sifter  was  fall'n  upon  by  this  Hathaway,  and 
Scratched  and  Abufed  in  a  barbarous  manner ;  and 
about  Six  Weeks  after,  fhe  was  fcratched  again. 
After  this  we  went  before  Juftice  Riches,  and  luftice 
Riches  perfwaded  them  to  be  quiet,  and  not  to 
trouble  this  Woman  ;  and  he  perfwaded  her  to  re- 
move to  fome  other  Place.  After  this  there  was  a 
Tumult  made  about  her  in  Newgate-flreet. 

Mr.  Conyers.  Were  not  you  prefent  when  Dr. 
Martin  was  with  the  Defendant. 

Hearne.     Yes,   Sir. 

Mr.  Conyers.     Tlicn  give  an  Account  of  that. 

Hearne.  I  went  to  Dr.  Martin ;  and  Dr.  Martin 
told  me  that  he  would  try  a  Stratagem,  ( to  fee 
whether  he  was  bewitch'd,)  by  making  him  fcratch 
another  Woman.  I  told  him,  I  was  afraid  we 
fhould  bj  betray'd.  Says  he.  Let  me  alone  to  ma- 
nage it :  So  I  faid  no  more.  Says  he,  Do  you  go 
and  fetch  Sarah  Morduck  to  me,  and  I  will  go  be- 
fore. So  1  came  with  my  Sifter  to  JVellings  Houfe, 
where  Dr.  Martin  was,  and  there  was  a  Houfe  full 
of  People  :  and  then  he  ordered  the  Door  to  be 
fhut ;  and  then  Dr.  Martin  left  me  at  the  Bed-fide, 
and  he  got  a  Woman  that  was  willing  to  be  fcratch'd. 
She  retufed  at  firft,  but  afterwards  confented.  And 
then  Dr.  Martin  brought  them  into  the  Room 
where  Hathaway  was  ;  and  he  ask'd  him  if  he  did 
believe  that  fcratching  Sarah  Morduck  would  do  him 
any  good  ;  if  he  did  he  fhould  hold  up  his  Hand  ; 
and  he  held  up  both  Hands.  Says  he  then  to  6"^- 
rah  Morduck,  Are  you  willing  to  be  Scratch'd  ?  Yes, 
her  Heart's  Blood  to  do  him  good.  Then  give  me 
your  Hand,  fays  he  ;  but  inftead  of  hers  he  took 
Mrs.  Johnfuns  Hand,  and  gave  it  into  Hathazuay's 
Hand.  And  Hathaway  took  her  by  the  Wiift,  and 
felt  her  feveral  times  Then  fa\-s  Dr.  Martin,  It 
you  will  fcratch  her,  fcratch  her,  1  cannot  wait  on 
you  always  Then  he  fell  towoA,  andDr.  A/^jr^/w 
laid,  he  will  open  his  Eyes  prefently,  there  is  Blood 
enough ;  and  he  prefently  opens  his  Eyes  and  catches 
Sarah  Morduck  by  the  Apron,  and  holds  her  as  faft 
as  he  could,  and  tiie  Woman  that  was  fcratch'd  was 
gone  into  another  Room ;   with  all  tiie  Strength  I 


had  I  could  hardly  loofen  his  Hands  from  Sarah 
Morduck.  Now,  fays  Dr.  Martin^  You  are  miftaken, 
this  is  not  the  Woman  you  have  fcratch'd  ;  and 
then  his  Countenance  chang'd,  and  he  looked  like 
a  Fool,  he  was  fo  furprized.  Then  fays  Dr.  Martin, 
Where  is  the  Woman  that  he  fcratch'd  ?  And  I 
fetch'd  John/on  out  of  the  other  Room,  and  fhow*d 
him  lier  Arm,  that  flie  was  the  Woman  he  had 
fcratch'd.  Says  Dr.  Martin,  I  fee  what  you  are  j 
go  and  mind  your  Bufinefs  ;  or  to  that  effeft  ;  and 
then  we  went  away.  This  was  about  Twelve  or 
One  a  Clock  the  i  ith  of  February.  And  when  we 
were  gone,  the  fame  Day,  as  foon  as  it  was  Dark, 
they  got  half  a  Dozen  lufty  Fellows  to  go  to  Sara^ 
Morduck's  Houfe,  and  there  they  abufed  her. 

L.  C.  y.  Holt.  How  do  you  know  tliat  ?  Did 
you  fee  it  ? 

Hearne.  My  Lord,  I  will  tell  you  prefently.' 
When  fhe  had  had  this  Mifchief  fhe  fcnt  for  me  ; 
and  when  I  came,  her  Shift  on  her  Back  was  as  wet 
as  muck.  She  fent  for  me,  becaufe  fhe  had  none 
to  affift  her  but  me,  and  I  found  her  that  Night  ia 
that  pickle.  They  faid,  as  foon  as  we  were  gone, 
the  Fellow  was  bad  again,  and  they  have  put  this 
Trick  upon  us  ;  but  we  will  have  the  right  Witch 
to  fcratch  her. 

L.  C.  y.  Holt.  Who  was  at  the  Houfe  that  Nighc 
that  you  fay  fhe  was  in  an  ill  Condition. 

Hearne.  There  were  feveral  at  the  Houfe  then, 
Mrs.  Sarah  Hays  the  Landlady  was  there,  and 
others. 

L.  C.  J.  Holt.  You  fay  they  were  in  a  Hubbub, 
and  would  have  the  right  Woman  fcratch'd.  Who 
was  it  that  would  have  it  fo  ? 

Hearne.  I  heard  fo.  But  when  I  came  to  her,' 
I  found  her  in  a  lamentable  Condition.  Then  I 
went  to  Juftice  Riches,  and  defired  his  Warrant  to 
take  fome  of  them ;  and  he  granted  it,  and  I  took 
up  one  Osbourn ;  and  when  I  came  with  him  to 
Juftice  Riches,  we  had  no  Body  to  fwear  that  fhe  was 
lame  a-Bed,  and  fo  he  was  difcharged ;  and  Juftice 
Riches  faid,  if  there  be  no  other  to  prove  it  on  the 
Trial  you  will  fpend  a  great  deal  of  Money  to  no 
purpofe,  and  therefore  he  let  him  go.  So  fhe  was 
mo\-ed  to  Paid's  Wharf,  but  a  Company  of  Fel- 
lows followed  her  thither. 

L.  C.  y.  Huh.     How  do  you  prove  that  ? 

Hearne.  I  keard  of  it,  and  defired  the  Land- 
lord to  fend  for  a  Conftable  ;  he  did  fo ;  and  when 
v;e  came  there,  all  the  People  made  their  Efcaps, 
except  Hathaway  and  another  Perfon.  So  then  fhe 
was  carried  before  Sir  "Thajnai  Lane ;  and  they  tel- 
ling him  that  he  had  vomited  Pins,  and  other  things. 
Sir  Thomas  was  perfwaded  to  believe  it.  I  told 
him,  thefe  Fellows  had  difturbed  this  Woman's 
Peace,  and  very  much  abufed  her.  Sir  "tbomaSy 
Will  you  not  let  me  know  who  this  Man  is  ? 

L.  C.  y.  Holt.      What  Man  do  you  mean  ? 

Hearne.  Jones.  I  begg'd.  Pray  let  me  know 
this  Fellow's  Name.  Says  he,  It  is  no  matter,  there 
was  Provocation  enough.  And  then  when  we  were 
talking  of  the  Pins,  Dr.  Hamilton  look'd  in  Hatha- 
way s  Mouth,  and  found  his  Mouth  \ci-y  well  ;  and 
he  gave  him  Beer ;  and  he,  when  he  had  taken  it, 
ftru!:^gl'd  with  all  his  might  to  keep  it  out ;  then 
he  cry'd  out.  Let  her  be  fcratch'd,  faid  Sir  Thomas. 
Dr.  Hamilton  faid,  Forbear  a  little,  let  us  fee  the 
Efl'ed  of  this  Beer ;  and  fo  they  forbore  a  little 
longer.  Then  they  talked  again  of  the  Pins,  and 
Dr.  Hamilton  would  have  her  fcratch'd  again  ;  fo  he 
fpake  to  the  Woman  about  it,  but  fhe  would  not 
confent  \    for  Ihe  faid  fhe  had  been  abufed,    and 
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would  not  be  fcratch'd,  unlefs  they  would  I'ccure 
her  for  the  future.  But  Sir  Timnas  would  have  her 
fcratch'd  ;  and  fo  fhe  was ;  and  then  when  fhe  was 
fcratch'd,  and  he  had  drawn  her  Blood,  the  Fellow 
bruftled  about  like  a  Cock-Sparrow  j  and  then  they 
call'd  for  Bread  and  Cheefe,-  and  fo  he  that  before 
pretended  he  could  not  fwallow  any  thing,  Ihow'd 
like  an  Antick  to  the  People,  for  he  was  very  greedy. 
And  when  he  had  eaten  that,  he  call'd  for  more; 
and  WeUiiig  faid.  Pray  let  him  not  have  it,  it  will 
do  him  hurt,  becaufe  he  has  not  eat  fo  long.  Then 
Sir  Thome.}  Lane  ordered  her  to  be  flripc,  and  fhe 
was  ftrip'd  above-Stairs,  and  then  he  would  commit 
her  to  Prifon  ? 

L.  C.  J-  Holt.  Why  ?  Did  any  Body  fay  (he  had 
any  thing  extraordinary  about  her. 

Heanw.  No.  Dr.  HjtnUton  fajd  fhe  I:ad  nothing 
about  her ;  I  offered  a  Hundred  Pounds  Security 
for  her ;  and  Sir  Thomai  Lane  v/ould  not  take  it. 
But  when  Dr.  Martin  had  been  with  him  at  Night 
I  Bail'd  her  out. 

Mr.  Bar.  Hatfell.  Was  t'lis  Hathaway  dumb  when 
he  was  at  Sir  T'bamai  Lane's  ? 

Hearne-  He  fpoke  before,  and  when  Sir  T'bo- 
vuii  Lane  bcund  her  over  to  the  OlJ-Bu:ly,  and  all 
that  time  he  was  as  well  as  could  be. 

Mr .  Serj.  Jenner.  Was  you  at  the  AfTizcs  at 
Gmljurd ; 

Harm.  Yes,  and  ga\-e  Teftimcny  for  her  there. 
Mr.  Conyen.  My  Lord,  we  have  a  great  many 
others  that  were  prefent  with  Dr.  Martin ;  but  we 
have  proved  that  Matter  fufFiciLntly.  Now  we  will 
fhow  how  he  behaved  himfelf  at  Mr.  Kenfy's.  [  CaS 
Mr.  Kenfy,  who  appeared  and  zucu  S-iVorn.']  Mr.  Kenfy 
Do  you  know  RiUmrd  Hatha-jjay? 
Mr.  Kenfy.     Yes. 

Mr.  Conyers  Was  he  not  committed  to  your  care  ? 
Mr.  Kenfy.     Yes. 
Mr.  Conyen.     When  was  it  ? 
Mr,  Kenfy.     It  was  in  November  laft. 
Mr.  CcnycYU     Now  pray  «ive  my  Lord  and  the 
Jury  an  Account  of  what  you  know  of  his  Fading. 

Mr.  Kenfy.  He  was  brought  to  my  Houfe  the 
Firft  of  No'vember  laf:  about  Noon.  I  went  to  fee 
him  at  the  Kings-Bench,  where  about  Nine  in  the 
Morning  I  found  him  in  Bed.  The  Servants  in  the 
Prifon  told  me  his  Tongue  was  fwell'd.  At  my 
Requeft  he  put  out  his  Tongue,  which  I  found  in  a 
very  good  State  and  Colour,  free  trom  any  Indura- 
tion or  Contraction.  I  obferv'd  the  Glands  under 
the  Tongue,  alfo  his  Throat,  fo  far  as  I  could  fee, 
free  from  any  preternatural  Accident  or  Impediment. 
He  was  brought  to  my  Houfe  about  Twelve  the 
fame  Day.  1  kept  him  in  the  Room  where  we 
dined,  and  otfer'd  him  Meat  and  Drink  feveral 
Times,  which  he  refuied.  About  Eight  at  Night 
we  put  him  to  Bed,  and  took  his  Cloaths  out  of  his 
Chamber.  The  next  Morning  we  offer'd  him  Meat 
again,  and  he  refufed  to  cat ;  and  we  brought  him 
his  Cloariis,  and  he  was  furly  and  would  not  rife. 
At  Night  I  offer'd  him  a  Glafs  of  Cordial,  which 
he  alfo  refufi'd.  At  the  fame  time  we  found  his 
Rug  wet,  which  we  difcovered  to  be  his  Urine 
dropping  through  the  Teller  of  the  Bed,  he  having 
hid  his  Uiine  upon  it  in  the  Co\er  of  a  large  Box, 
through  which  it  dreined.  And  I  threatned  to  dif- 
cover  him,  and  faid.  Pray  difcover  who  fet  you  to 
work  in  this  Matter :  I  look  on  you  as  a  poor  inno- 
cent Fellow,  and  that  you  are  fet  on  by  others 
that  have  more  Wit ;  but  he  would  difcover  nothing. 
The  next  Morning  1  forced  him  to  rife,  and  I  found 
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Perfwafions  and  Promifes  of  a  Pardon  could  not 
prevail,  nor  Thrcatnings  that  I  would  ftarve  him 
it  he  would  not  confefs ;  fo  I  feigned  a  Qiiarrcl  with 
my  Maid,  and  railed  at  her  in  his  Prefence,  fay- 
ing, fhe  was  as  very  a  Hypocrite  as  Richard  Hath- 
anay,  and  that  I  would  be  troubled  no  more  with 
her.  And  I  order'd  her,  fo  foon  as  my  back  was 
turn'd,  to  rail  againft  me  as  bad  as  fhe  could,  and 
charge  him  nor  to  take  any  Thing  from  me  or  my 
Brotner,  for  fhe  alone  would  take  care  to  feed  him. 
Alter  this  we  took  him  up  every  Day,  and  contrived 
Places  and  Holes,  whereby  we  difcovered  him  to 
eat  and  drink  heartily,  fcmecimes  three  Times  aDay^ 
he  thinking  no  body  was  Witnefs  to  it  but  the  Ser- 
vant. Particularly  one  Day  I  had  Fifh  and  Oy- 
fters  for  Dinner,  and  1  order'd  the  Maid  to  give 
him  fome,  and  to  give  him  flrong  Beer  and  Brandy 
too,  and  he  eat  and  drank  rreely.  And  afterwards 
he  brought  up  his  Dinner,  and  I  coming  in,  told 
him  I  was  glad  the  Witch  was  found  out  at  my 
Houfe,  and  I  told  him  to  morrow  I  would  find  out 
the  P'us  and  Needles.  He  took  the  Poker,  and 
raked  the  Afh:s  over  it,  that  it  might  not  be  Lcn 
what  he  had \oniited. 

L.C.J.  Holt.  But  did  he  know  that  you  fa\V 
him  eat  t' 

Mr.  Kenf.  No,  my  Lord.  The  next  Day  I 
offer'd  him  fomething  to  eat,  to  fee  if  I  could  make 
him  fpeak.  But  he  pretended  to  be  fo  faint  that  he 
could  not  get  off  his  Chair  ;  rhis  was  after  he  had 
eat  feveral  Days.  Arid  Ik  danced  and  play'd  oii 
the  Tongs. 

L.  C.  J.  Huh.     But  did  you  not  fee  him  drink  ? 

Mr  Kenff.     Yes,  my  Lord. 

L..  C.  y.  Holt.    But  did  lie  know  you  faw  liim  ? 

Mr.  Kenfy.  He  thougiit  no  body  faw  him  but 
the  Maid ;  but  I  faw  him  drink. 

Mr.  Eioderick.     How  did  you  fee  him  ? 

Mr.  A>;{/}'.  I  hid  my  felf  in  a  daik  Place  in 
my  own  Buttery,  and  did  Le  iiim  eat  and  drink  fe- 
veral Times.  1  did  not  Re  him  eat  every  Day. 
But  the  eighth  Day  he  endeavour 'd  to  make  his 
Efcape.  My  Brother  and  my  Sons  went  into  his 
Chamber  with  his  Cloaths,  and  Hatha-eca.y  having 
drefs'd  himfeJt,  watch'd  Ins  Opportunity,  and 
jump'd  out  of  the  R^.oal,  and  bolted  thein  in. 
But  they  haying  fo  long,  I  fent  the  Maid  up,  and 
fhe  met  him  frealing  down  Stairs,  and  then  lie 
went  back  again  and  let  them  out.  On  Mcndaj 
the  loth,  I  gave  him  his  Cloaths,  and  I  bi.in<T  a- 
lone,  he  had  not  Pathncc  to  drefs  himfelf,  but  im- 
mediately feized  me  ;  but  ftruggling  with  him,  he 
pretended  Feeblenefs,  and  felt  on  the  Bed. 

Mr.  Conyers.  Can  you  gi\  e  Account  of  any  thing 
afterwards? 

Mr.  Kenfy.     Yes. 

Mr.  Conyers.  What  Difcourfe  had  you  with  irim 
then  ? 

Mr.  Kenfey.  I  v.  il!  tell  you.  He  was  very  furly. 
That  was  the  full  Day  he  fnoke.  1  came  to  him^ 
and  told  him  he  was  a  Fool  ;  that  his  Friends  .were 
in  Cuifody,  and  had  not  been  true  to  him,  but  had 
difcovered  the  whole  Matter ;  and  advifed  him  to 
make  a  Difcovery  himfdf;  and  if  he  would,  I  would 
go  with  him  to  my  Lord  Chief  Jaltice.  Upon  that, 
he  cried  palllonately,  ar.d  laid  he  v.'ould  tell  the  Lord 
Chief  Juftice  the  whole  Truth.  But  my  Lord  not 
being  at  his  Chamber,  he  in  about  an  Hour  recant- 
ed, and  faid  he  was  bewitch'd.  Vv'hen  he  cried,  hs 
ask'd  if  his  Mother  was  fafe. 

Mr.  Conyers.      Did  he  at  any  Time  tell  you  how- 
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Mr.  Kenfy.  YeS.  He  made  Signs  that  he  had 
fafted  fevtial  Times  when  we  had  feen  him  eat, 
and  he  took  his  Cloaths  and  wrapt  them  over  him. 
And  I  faid  unto  him,  How  long  haft  thou  fafted 
before  you  came  to  my  Houfe  ?  He  made  Signs 
that  he  had  fafted  ten  Weeks. 

L.  C.  y.  Holt.    Did  he  pretend  to  be  Dumb  ? 
Mr.  Kenfy.     Yes.     And  I  ask'd  him  how  long  he 
had  fafted   at   my  Houfe;    and  he   pointed  Two 
more. 

Mr.  Comers.  You  fay  he  made  Signs  that  he  had 
fafted  ten  Weeks  before  he  came  to  your  Houle, 
and  two  Weeks  while  he  was  there.  Now  how  of- 
ten did  you  fee  liim  eat  at  your  Houfe  after  the 
two  firft  Days  ? 

Mr.  Kenfy.  I  faw  him  eat  feveral  Times  at 
Noon  and  Night.  And  after  I  had  feen  him  eat, 
I  would  have  perfwaded  him  to  eat,  and  he  made 
Signs  ftill  as  if  he  could  not  eat,  and  fhook  his 
Head. 

Mr.  Serj.  Jenner.  How  did  you  know  what  he 
meant  by  iliaking  his  Head? 

L.  C.  y.  Holt.  How  did  you  know  what  he  meant 
by  his  counting  ?  How  did  you  know  that  he  meant 
Weeks  ? 

Mr.  Kenfy.  He  counted  upon  his  Fingers,  my 
Lord.  I  ask'd  him  how  many  Weeks  he  had  tafted 
before  he  came  to  my  Houfe,  and  he  counted  Ten 
Fingers  ;  and  how  long  he  had  fafted  at  my  Houfe, 
and  he  counted  Two  more.  And  I  ask'd  him 
whether  he  had  fafted  Twelve  Weeks  then,  and  he 
made  Signs  of  Twelve. 

Mr.  Serj.  yenner.      You  fay  he  was  dumb,  and 
yet  could  hear. 
Mr.  Kenfy.     Yes. 

Mr.  Serj.  yenner.  How  is  that  likely,  that  he 
Ihould  hear,  and  yet  was  dumb  ? 

L.  C.  J.  Holt.  Cannot  a  Man  hear,  tho'  he  be 
dumb  ? 

Mr.  Conyers.      Call  Eliz.abeth  Baker.     Where  is 
fhe  ?     [  She  -wen  Sworn.'}     Were  you   a  Servant  to 
Mr.  Kenfy  when  this  Man  was  at  his  Houfe  ? 
ElJz,.  Baker.     Yes,  1  was. 

Mr.  Conyers.  Then  pray  tell  my  Lord  and  the 
Jury  what  you  know  ot  him. 

E.  Baker.  KiJiard  Kath away  czmQ  to  my  Ma- 
ftcr's  Houfe  about  twehe  a-CIock  on  Saturday. 
When  we  went  to  Dinner  at  one  a-Clock,  my 
Mafter  ofter'd  him  Meat  and  Broth,  and  he  re- 
fufed  it ;  he  was  ask'd  to  eat  feveral  Times,  but 
ftill  refufed  it.  They  ask'd  him  again  at  Kight, 
and  he  (hook  his  Head,  and  Would  not  eat.  And 
when  he  went  to  Bed,  we  took  his  Cloaths,  and 
lock'd  him  in.  And  the  next  Day  he  refufed  to 
rife,  and  at  Noon  they  went  to  fee  if  he  would 
eat  any  Thing,  and  ofter'd  him  a  Glafs  of  Sack, 
and  he  refufed  it.  And  on  Monday  Morning  he 
was  ask'd  to  rife  again,  and  he  would  not ;  but 
my  Mafter  would  have  him  rife ;  and  would  have 
him  come  down  and  fit  by  the  Fire  ;  and  when  he 
was  come  down,  ask'd  him  to  eat,  but  he  would 
not.  And  at  laft  he  look'd  in  his  Mouth,  and 
faid  he  faw  nothing  but  that  he  might  eat  and 
drink  if  he  would.  And  my  Mafter  faid  to  me. 
When  I  am  with  him  I  will  call  you  up,  and  take 
an  Occafion  to  fall-  out  with  you,  and  when  I 
am  gone,  do  you  rail  at  me,  and  tell  him  he 
Ihould  take  nothing  of  me  or  my  Brother.  And 
fo  1  did ;  I  faid  my  Mafter  call'd  me  Presbyterian 
Jade,  but  I  faid  I  did  not  know  what  Religion  he 
was  of;  and  that  he  was  not  more  willing  to  have 
me  go,  than  I  was  to  be  gone.      And  I  told  him 


he  fhould  take  nothing  of  my  Mafter  or  his  Bro- 
ther, I  would  look  after  him  while  I  ftay'd.  So  I 
went  out  of  the  Room,  and  fetch'd  a  Glafs  of 
Brandy,  and  gave  it  to  him.  But  there  was  a  Child 
with  me,  and  he  refufed  to  drink  it,  with  a  Sign 
pointing  to  the  Child ;  fo  I  faid  I  v/ould  hide  the 
Child,  and  1  ftood  between  him  and  the  Child  ^  and 
then  he  drank  it.  And  the  (ame  Day  I  gave  him 
fome  Pudding  and  Small  Beer;  and  at  Night  I  car- 
ried him  a  Pint  of  Ale  and  aToaft,  but  found  he  had 
not  eat  the  Pudding :  I  faw  him  eat  the  Toaft  and 
drink  the  Ale  ;  but  I  did  not  fee  him  eat  the  Pud- 
ding, tho*  I  fuppofe  he  eat  it  afterwards,  for  I  faw 
it  no  more. 

Jaryjnan.  In  what  manner  did  you  convey  this 
Provifion  to  him  ? 

£.  Baker.  My  Mafter  gave  me  the  Key,  and  I 
went  in  and  ftaid  while  he  eat  and  drank,  and  I  made 
him  believe  I  had  got  the  Key  by  Stealth.  And  I 
gave  him  a  Glafs  of  Brandy  on  Monday  Night,  and 
he  drank  it.  And  the  ne.xt  Day  he  eat  and  drank  ; 
he  drank  fome  Broth,  and  eat  boil'd  Mutton  at 
Noon;  and  at  Night  he  eat  a  Chop  of  Mutton, 
Bread  and  Cheefe,  and  drank  B^er  and  Brandy. 
On  IVednefday  we  had  a  Shoulder  of  Mutton  roaft- 
ed,  and  after  they  had  dined,  1  gave  him  a  Plate  of 
Meat,  and  he  eat  it  in  the  Kitchen  with  me,  and 
drank  freely.  And  fo  he  did  every  Day  after  whik 
he  was  at  our  Houfe. 

Mr.  Conyers.  Did  any  ever  fee  him  eat,  befidcs 
your  felf? 

E.  Baker.  Y'es.  That  Day  that  we  had  Fifti,  he 
was  in  the  Kitchen  ;  and  being  there,  he  went  and 
wafti'd  his  Hands,  and  I  gave  him  a  Plate  of  Fifti, 
and  let  it  by  him;  and  he  took  it,  and  eat  it.  And 
I  gave  him  a  Bottle  of  Stout,  and  told  him  it  was 
my  Birth-day,  and  he  muft  drink  my  Health  ;  and 
alter  he  had  drunk  it,  he  pointed  to  his  Forehead, 
fignifjing  it  was  got  into  his  Head  ;  and  about  two 
Hours  alter,  he  was  very  merry,  and  danced  about, 
and  took  the  Tongs  and  play'd  upon  them.  But 
after  that  he  was  mighty  lick,  and  vomited  fadly. 
And,  fays  my  Mafter's  Brother,  we  fhall  fee  the 
Pins  and  Needles  now.  And  to  hide  it,  he  ialls  a 
pulling  the  Fire  over  it. 

Mr.  Conyers.  Did  any  of  the  Neighbours  fee  him 
cat? 

£.  Baker.  The  i  rth  Day  of  the  fame  Month, 
we  had  a  Shoulder  of  Veal  for  Dinner ;  and  after 
Dinner,  my  Mafter  bid  me  fet  by  fome  for  him, 
and  he  w  ouki  have  fome  Gentlemen  to  fee  him  eat 
it.  They  were  accordingly  hid  in  the  Buttery  and 
Coal-hole  ;  and  Richard  Hathaway  was  brougliC 
down,  and  he  took  his  Bread  and  Meat,  and  eat 
heartily,  and  drank  with  it. 

Mr.  Raymond  Who  were  thofe  Gentlemen  that 
faw  him  eat  ? 

E.  Baker.  Mr.  Collet,  Mr.  Norierry,  Mr.  Page,, 
and  Mr.  Stanton. 

Mr.  Conyers.     Thefe  Perfons  are  here. 

Mr.  Serj.  Jenner.  My  Lord,  all  this  is  of  what 
was  done  after  the  Trial,  this  Evidence  ought  not  to 
be  given  ;  the  Record  bears  Date  the  firft  Day  ot 
the  Term,  and  all  this  is  (aid  to  be  done  in  Novem- 
ber ;  it  is  all  after  the  Record. 

L.  C.  J.  Hit.  It  is  to  prove  the  Impofture 
committed  before  now.  What  Mr.  Kenfy  fays  of 
his  pretending  to  faft  twelve  Weeks,  tho'  two  or 
more  be  not  within  the  time  of  the  information,  I 
hope  they  may  give  it  as  Evidence  fubfequent,  to 
prove  what  was  done  before. 

Mr.  Serj\ 
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Mr.  Ssrj.  Jenner.  But  I  oppofe  all  this  of  eating 
at  their  Houfe. 

L.  C  y.  Holt.  It  is  an  Evidence  of  his  cheating 
fince  that  Time,  and  that  out  of  the  Information  ; 
but  it  is  an  Evidence  alfoto  prove  that  his  pretended 
Fading  before  was  a  mecr  Deceit ;  for  he  then  pre- 
tended to  have  failed  Ten  Weeks  before  he  came 
thither,  and  after  pretends  to  continue  fafting  in  the 
fame  manner ;  if  that  be  proved  to  be  a  Fraud,  ir  is 
ftrongly  to  be  infenred,  that  this  pretended  falling 
before  was  fo  too. 

Mr.  Serj.  Jenner.  But  then  they  may  not  give 
Evidence  in  Matter  after. 

L.  C-  y.  Holt.  Matter  afterwards  that  proves  a 
Thing  done  before  ;  for  if  a  Confeffion  be  made 
fubfequent  to  an  Indictment  for  a  Crime,  Shall  not 
that  Confeffion  after  be  brought  as  E\idence  of  the 
Thing  done  betore  ?  Sure  it  may. 

Mr.  Serj.  Jemer.  And  will  that  prove  what  was 
before  ? 

I.  C.  J.  Holt.  It  is  certainly  fo.  The  lliing  is. 
Whether  I  can  give  in  Evidence  any  Thing  after  to 
prove  what  was  done  before.  Ir  he  pretends  to 
faft  Twelve  Weeks,  Ten  Weeks  before  he  came 
there  ;  and  the  Two  Weeks  after,  he  did  not  faft 
but  only  pretended  it  :  Whether  what  he  did  after 
be  not  Evidence  of  what  he  did  before  ?  Sure  it  is. 
For  he  that  cannot  hold  out  fafting  Two  Weeks,  but 
was  glad  to  eat,  tho'  he  pretended  to  faft,  may 
ftrongly  be  prefumed  to  have  eaten  during  the  Ten 
Weeks,  tho'  then  he  pretended  to  faft. 

Mr.  Conyers.  Call  Mr  Stanton,  {who  appeared) 
Was  you  at  Mr.  Kenfy's  Houfe  to  fee  Rhhard 
Hathaivay  eat  ? 

Mr.  Stanton.  Yes.  Mr.  Kenfy  came  to  me  the 
nth  of  No'veinher,  and  defired  me  to  come  to  his 
Houfe,  to  fee  whether  he  eat  or  drank  or  not ;  and 
I  went,  and  was  put  into  a  drak  Place,  and  I  faw 
the  Viftuals  before  he  was  brought  ;  there  was  five 
Slices  of  Meat,  and  Bread,  and  Beer.  And  he 
was  brought  where  it  was,  and  he  looked  about  him 
eameftly  to  fee  if  any  one  faw  him,  and  then  he  fell 
to,  and  eat  as  heartily  as  any  Man  could.  And  hear- 
ing a  Noife  whilft  he  was  eating,  he  run  away  with 
it,  and  fet  it  on  the  Drefl'er.  The  Maid  faid,  there 
is  no  body  coming  ;  and  then  he  went  to  it  again, 
and  eat  it  up,  and  drank  the  Drink,  and  fat  down 
by  the  Fire.  And  afterwards  we  went  to  him,  and 
carried  a  Bottle  of  Drink  with  us,  and  drank  to  him  ; 
but  he  made  Signs  that  he  could  not  drink,  and 
fhow'd  us  that  his  Belly  clung  to  his  Back,  which 
we  thought  was  very  ftrangc. 

Mr.  Conyers.     Call  Matthew  Shipps,  and  

Baxter.  (They  did  not  appear.)  Jo.  Hunt.  (He  laas 
fivorn.)  My  Lord,  we  call  this  Man  to  give  you  an 
Account  of  the  ftrange  Noifes  that  they  pretended 
were  heard  in  Mr.  IVeRings  Houfe  ;  and  we  will 
make  it  appear  how  that  Noife  came.  Mr.  Hunt, 
pray  gi\e  an  Account  what  you  know  in  this  Mat- 
ter. 

Jo.  Hunt.  My  Lord,  an  Acquaintance  of  mine, 
one  Kelpin,  told  me  that  he  had  watch'd  with  Ri- 
chard Hathaway  one  Night  ;  and  the  next  Day  he 
came  to  me,  and  told  me  he  fell  a-fleep,  and  had  not 
watch'd  him  as  he  ought ;  and  defired  me  to  fit  up 
with  him,  and  to  obferve  him  as  narrowly  as  I  could, 
and  fee  if  I  could  find  any  Deceit  in  him.  Accord- 
ingly I  did  fo  ;  and  when  I  came  into  the  Room,  I 
fate  down  on  the  Bed-fide.  There  were  two  Gentle- 
men in  the  Room,  Mr.  Pocock,  and  Mr.  Butler,  and 
Thomas  Welling.  He  lay  as  if  he  were  ahnoftDead. 
In  a  little  Time  his  Mafter,    Tho.  Welling,  brought 
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in  fome  Pins  in  a  CofFee-difti,  and  faid  he  had 
brought  them  up  that  Day,  and  that  he  believed  he 
would  bring  up  more.  And  after  this  feeing  of  the 
Pins,  I  went  to  Mr.  Pocoik,  and  faid,  I  did  imagine 
the  Pins  might  lie  in  his  Mouth,  rather  chan  in  his 
Stomach  ;  and  therefore  ir  was  very  proper  to  have 
his  Mouth  fcratch'd.  And  Mr.  Pocock  replied.  Who 
will  venture  to  do  it  ?  And  I  fiid,  If  they  would 
wafh  the  Fire  Poker  clean,  and  put  it  into  his 
Mouth,  to  prevent  his  biting  my  Finger,  I  would 
do  it.  Immediately  upon  this  Hathaway  raifed  him- 
felf,  and  began  to  make  a  Reaching,  as  tho'  he 
would  Vomit ;  and  then  Welling  and'his  Wife  faid^ 
now  he  is  going  to  bring  up  Pins.  Thereupon  I 
kneeled  down  by  the  Bed-fide  with  a  Candle  in  my 
Hand  to  obferve  his  Motions  ;  and  after  he  had 
lirain'd  fome  times,  he  made  a  Motion  with  his 
Tongue  at  each  fide  of  his  Mouth,  but  I  could  not 
perceive  any  thing  come  up  his  Throat,  tho'  his 
Mouth  w'as  wide  open;  and  by  and  by  he  drew  up 
his  Mouth,  and  turned  out  two  or  three  briijht  Pins, 
and  prefenrly  alter  two  more,  which  I  catch'd  in  my 
Hands,  and  fhew'd  them  to  the  Company,  fayin<T, 
they  are  bright  and  new  ;  and  his  Mafter  laid  he  be- 
lieved they  came  out  of  fome  Chandler's  Shop. 
Afterwards  Hathaway  lay  down  very  quiet,  and  fo 
continued  for  fome  Time.  And  Welling' $  Wife  connng 
into  the  Room,  ask'd  why  the  Charms  were  not  put 
on  ?  I  replied,  I  have  been  told  the  Charms  have  been 
always  taken  oft'  from  him  by  the  Witch  ,•  but  was 
refolved  to  watch  fo  narrowly  that  Night,  that  they 
ftiould  not  be  taken  from  him.  Then  Welling  and 
his  Wife  oflering  to  put  on  the  Charms,  Hathaivay 
made  a  ftruggling,  as  tho'  he  was  unwilling  to  have 
them  on ;  and  Welling  faid,  you  have  always  found 
Benefit  by  it,  Why  will  you  not?  They  are  order'd 
by  Mr,  Butler. 

L.  C.  J.  Holt.     What  are  thofe  Charms  ? 

Jo.  Hunt.  Three  little  Things  in  black  Bags,  I 
did  not  know  what  they  were.  And  they  ask'd  him 
whether  he  was  willing  they  ftiould  be  put  on  ;  if  he 
was,  he  fliould  hold  up  his  Hand  ;  but  he  was  un- 
willing. But  I  faid,  I  was  minded  to  have  them 
put  on ;  fo  he  lay  ftill,  and  Mrs.  Welling,  or  fome 
other  Woman,  few'd  them  to  the  Bofom  of  his  Shirt. 
After  the  Charms  were  put  on,  I  watch'd  to  fee 
what  would  becomie  of  them  ;  and  perceiving  Hath- 
away to  make  feveral  Motions  with  his  Hands  a- 
bout  them,  I  ftruck  his  Hands.  I  bid  him  either 
keep  his  Arms  ftraight  in  the  Bed,  or  elfe  put  them 
out  of  the  Bed,  for  that  the  Charms  fhould  not  be 
taken  oft  that  Night.  Then  I  and  the  Company 
fitting  ftill  about  the  Bed,  Welling  faid.  Hearken, 
you  will  not  believe  ;  hear  what  a  Noife  there  is, 
the  like  is  heard  here  almoft  every  Night.  Where- 
upon all  were  filent.  At  laft  I  heard  a  fmall  fcratch-* 
ing  or  rubbing  at  the^  Bed's-feet  ;  and  putting  my 
Head  clofe  to  the  Bed's-feet,  liftning,  I  heard  Some- 
thing ftiriek  ;  and  perceiving  the  Bed-cloaths  ftir, 
I  took  hold  of  the  Fellow's  JFoot,  and  faid,  I  Jiave 
caught  the  Witch  that  made  the  Noife.  I  thought 
it  had  been  Mice  at  firft ;  but  feeing  the  Cloaths 
move,  I  catch'd  his  Foot.  Thereupon  Hathaway 
rofe  up,  and  in  a  Paffion  made  a  Motion  towards 
me  with  both  his  Hands ;  but  I  lifting  up  his  Foot, 
he  fell  back  upon  his  Pillow,  and  lay  ftill,  and  the 
Noife  ceafed  ;  and  about  Five  a-Clock  in  the  Morn- 
ing I  left  him,  and  the  Charms  upon  him. 

Mr.  Conyers.  Call  Eliz,aheth  Brand  (who  ap- 
peared). Pray  give  an  Account  what  you  know  of 
any  Collection  of  Money  lor  Richard  Hathaway. 
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£//^.  Braml  There  was  betwixt  Six  and  Seven 
Pounds  gathered. 

I..  C.  y.  Holt.     How  was  it  gathered  ? 

Eliz,.  Brand.  We  went  about  to  get  Money  for 
him  to  bear  his  Charges  to  Guilford,  and  wc  got  be- 
twixt Six  and  Sc\xn  Pounds. 

Mr.  Brodcrick.  Do  ytni  know  of  any  other  Sums 
that  were  gathered  for  him  ? 

Eliz,.  Brand.     Yes,  but  I  know  not  how  much. 

Mr.  Conyers.     Who  employ 'd  you  to  do  this  ? 

Eliz..  Brand.     A  great  many  of  the  Neighbours. 

L.  C.  y.  Huh.     V/ho  was  tiie  Money  paid  to  ? 

£//>..  'Brand.     To  Mrs.  IVMng. 

Mr.  Conyers.      Do   you    know   any 
fcracching"  Sarah  MrrduA  i 

Eli-i..  Brand.  1  over-perfuaded  her  to  let  the 
Fellow  fcratch  her. 

L.  C.  J.  Huh.     Did  fhe  confcnt  to  it  ? 


thing  of  his 


Do6tor  has  taken  a  great  deal  of  Pains  in  this  Caufe  ; 
but  that  which  he  does  tell  yon  by  Hearfay,  what 
other  Perfons  have  told  him,  is  not  fuch  Evidence 
as  you  are  to  take  any  notice  of^  tliat  is,  what 
yobnfon  told  him,  and  likewife  what  other  Perfons 
to!  d  him  concerning  this  Man;  for  what  they  have 
faid  to  him  of  this  Man,  tho'  it  may  be  true,  is 
not  to  come  under  your  Confideration.  There  are 
feveral  others  that  have  given  Evidence  of  what 
other  Perfons  have  faid,  and  they  have  given  it  as 
their  Opinions  timt  what  this  Man  did  was  the  Caufe 
or  their  Doings  ;  of  which  you  are  to  take  no  No- 
tice. But,  my  Lord,  that  which  feems  to  bear  moil 
hard  upon  us,  is,  That  becanfe  the  Doftor,  and  fe- 
veral others  have  been  abufed,  both  before  and  after 
the  Trial,  for  what  they  endeavour'd  to  do ;  there- 
fore they  would  inhnuate  as  if  my  Client  had  had 
a  Hand  in  it.     But  if  a  Man  be  doing  any  thing. 


Eliz,.  Brand.     Yes,  my  Lord,  I  call'd  her,    and     and  another  takes  the  Advantage  of  it,  to  do  another 


faid  to  her,  Let  me  perfuade  you  to  let  this  Fellow 
fcratch  you  ;  and  fhe  bid  me  go  and  fetch  him. 
And  he  came,  and  fits  him  down  on  a  low  Seat. 
Sa\s  ihe,  Will  you  engage  he  fhall  not  fcratch  my 
E\'es  cut  ?  Ac  lafl  he  fcratchcs,  and  there  came  no 
Blood  ;  antl  he  fcratches  again,  and  then  the  Blood 
came  ;  and  he  cry'd,  O  my  Eyes,  O  my  Eyes.  And 
I  faid,  now  the  Blood  comes,  and  he  ftared.  Says 
I  to  him,  Can  you  fee  me  ?  Yes,  fays  he,  as  well 
as  ever  1  could. 

Mr.  Conyers.  Mr.  Hearne,  you  was  at  Guilford 
Alu/es,  How  long  did  this  Fellow  pretend  he  had 
faded? 

Mr.  Hearne.  I  cannot  be  pofitive  what  he  faiil  at 
the  Trial  as  to  that  ;  but  they  faid  he  had  faded 
lix  Weeks,  before  Dr.  Martin  tried  the  Experiment 
with  him. 

Mr.  Conyers.  Call  Matth.  Shipps,  (he  zvasfwcrn  ) 
Was  Richard  Hathaway  under  your  Cuftody  ? 

M.  Shipps.  Yes,  He  was  brought  from  Guil- 
ford AlTizes  upon  the  3  ift  of  yiily  laft.      He  came 


a  Mifchief,  I  hope  that  Mifchief  (hall  not  be  laid 
to  his  Charge.  My  Lord,  there  is  one  Man  that  has 
given  a  great  deal  of  Evidence  as  to  his  Vomiting  of 
Fins,  and  favs  that  he  was  by,  and  he  fwept  the 
Ground,  and  after  he  had  Vomited,  there  were 
Pins  upon  the  Ground;  and  when  he  had  a  Chamber- 
pot to  vomit  in,  he  could  not  find  any  Pins  there;  but 
tliere  was  forae  upon  the  Ground  again.  So  like- 
wife  for  his  Faffing,  you  have  had  Evidence  to  pro\e 
that  a  Cheat.  Anti  this  feems  to  atfeft  him  moft, 
that  all  this  Pretence  to  be  Bewitch'd,  and  Vomi- 
ting of  Pins,  and  Fading,  was  a  Cheat.  This  is 
the  Matter  that  they  accufe  him  of.  Of  which  ii 
he  be  really  Guilty,  I  come  not  here  to  defend  him  ; 
but  I  am  to  defend  him  as  far  as  VVitnefs  will  do. 
And  now,  my  Lord,  if  my  Brief  be  true,  we  fhall 
fatisfy  you  that  my  Client  was  in  a  very  lamenta- 
ble Condition,  fuch  as  one  would  tliink  no  Mar» 
could  be  in  and  live  ;  and  I  will  lead  you  by  thefe 
Steps.  When  he  was  thus  difabled,  could  neither 
fpeak,   nor  take  Sullenance,    his  Mailer,    after  he 


home  at  Eleven  a-Clock  at  Night,'  and  they  told  me     had  ferved  him  two  Years,    and  he  had  lived  ver^ 

he  was  come  a  Prifoner  from  Guilford  to  the  Mar- 

Jhalfea,  where  he  continued  Four  Days,  and  he  was 

ordered  to  lie  with  me  ;    and  every  Night  that  he 

lay  there,  he  flept  very  well  to  my  thinking:    And 

feveral  times  I  ask'd  him  how  he  did,  he  anfwer'd, 

he  was  pretty  well;    and  every   Day  while  he_was 

there,    he  eat  and  drank  with  me,  as  the  reft  of  the 

Servants  of  the  Houfe  did,  and  was  not  in  all  that 

Time  in  any  Fit  as  I  could  perceive,  but  went  very 

well  cut  of  the  Prifon. 

/..  C.  y.  Huh     What  did  he  fay  at  the  AfTlzes  a- 
boiit  his  Falling  ? 

A/.  Shippf.     I  was  not  at  the  Aflizes. 

Mr.  Conyers.     Then  we  muil  leave  it  here. 

Mr.  Broderick.      My  Lord,  we  have  the  Woman 

here  that   they  pretended  was  the  Witch  ;    but  it 

may  be,    they  may  think  it  not  proper,  and  there- 
fore we  fhall  let  her  alone. 

Mr.  Serj  femier.      My  Lord,   and  you   Gentle- 
men of  the  jury,  I  am  Council  for  the  Defendant, 

Richard  Hathaivay,  who  is  indided  for  a  Cheat  and 

Impoilor ;    and  it   is  for  pretending  himfelf  to  be 

bewitched,    and  that  he  has  ufed  indirea  Arts  and 

Means  to  make  People  believe  he  was  fo  bewitch'd  ; 

and   that  this  Sarah  Morduck   was  the  Pcrfon  that 

had  bewicch'd  him;  and  that  this  was  contrived  by 

him,    in  order   to  bring  Mifchief  and  Damage  on 

this  Sarah  Morduck,  and  to  the  evil  Example  of  the 

Qiieen's  Subjects.      You  have  heard  the  Evidence 


civilly,    and   behaved  himfelf  well   in  his  Mailers 
Ser\ice,  till  he  fell  thus  ill :  Tlien  he  was  fo  ill,  that 
after  the  Mailer  had   fpcnt  a  great  deal  of  Money 
with  Doftnrs  and  Apothecaries,    he  could  get   no 
Cure  for  him  ;    then  he  got  him  into  the  Hofpital, 
and  there   he  continued  a  long  Time,    and  at  lail 
they  gave   it  in  that  he   was  incurable,    and  th.y 
turn'd  him  out.     But  his  Mafter  made  Litereil,  and 
g(U  him  in  again,  and  he  continued  fomc  time  there 
again  ;    and  there  it  was  that  he  was  firil  thought 
to  be  bewitched  :    For   they   had  him  twice,    and 
could  do  no  good  with  him,  and  the  Tenders  told 
him    he  muft   lie   under  fome  evil  Tongue  ;    anci 
thereupon  he  was  turn'd  out  as  incurable,  and  with 
tiiat    Inilruction  that  is  was  an   incurable  Difeafe- 
So  he  came    home  again,  and  his  Mailer  and  Mi- 
fircfs    were   acquainted  with  it  ;    and  they  confider 
what  Perfon  it  fnould  be  that  Ihould  have  any  evil 
Defign   againf.  him.      And   at  lail  they  recolleft, 
that  his  MaPier  had  t;ij;en  a  Room  over  the  Head  of 
this  Sarah  Morduck,    and  fte  had  gone  to  the  Shop 
often,  and  liad  given  them  very  ill  Words,  and  fhe 
fhould  be  even  with  him  one  Time  or  other  ;    and 
therciore  they  concluded  this  Woman  was  the  Per- 
fon.    Upon  this  there  were  many  Things  contrived^ 
what  Courfe  they  fhould  take  to  do  him  good,  and 
there   was   one  Thing  concluded  upon  in  order  to 
his  Eafe,    (which  I  think  none  fhould  advife)  that 
is,  the   Bufinefs  of  fcratching.      But  this  Woman, 


that  has  been  given,  and  therefore  I  fhall  not  repeat     when  fhe  was  accufed  by  them  of  bewitching  him, 
it,  but  only  observe 'fome  good  Things  to  you.  The     offered  herfclf  to  be  fcratch'd,  and  fhe  was  fcratch'd, 

and 
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and  from  thence  this  Man  found  Eafe.  But  after- 
wards I:e  fell  ill  again,  and  he  went  into  London, 
and  WAS  examin'd  at  Sir  'Thomas  Lane's  ;  and  upon 
Examination  they  thought  that  this  Man  did  lie 
under  fuch  an  Affliftion.  I  cannot  fay  it  is  an  ir- 
religious Thing  to  fay  there  are  Witches  in  the 
World ;  but  this  Man  lay  under  fuch  a  Dille'nper, 
that  no  Dcftor  could  know  what  to  do  with  ic.  And 
they  could  not  imagine  who  fhould  do  it  but  this 
Woman,  and  fhe  was  there  fcratch'd  by  him,  and 
he  did  hnd  Reliet  by  it.  My  Lord,  this  being  the 
Matter  of  Faft,  we  (halt  call  very  fubftantial  Wit- 
nelles  to  prove  it.  As  to  his  Fafting,  we  fhall  prove 
that  he  was  put  under  tftc  Care  of  very  fubftantial 
Perfons,  and  that  he  did  not  eat  or  drink  i'or  Three 
Weeks  or  a  Month ;  fo  that  it  will  appear  we  had  no 
Contri\ance  in  the  World,  but  onlv  would  get 
Eafe  if  we  could.  We  have  Twenty  Y/itnefles  to 
caU. 

L.  C.  J.  HJt.      Let  them  all  be  call'd.     Call  as 
many  as  you  will. 

Mr.  Serj.  'Jenner.      Call  Anne  Eaton.       (She  ap- 
peaved  )     Do  you  know  Richard  Hathaway  .<" 
Anne  Eaton.     Yes,  Sir. 

Mr.  Serj.  Jenner.  How  long  have  you  known 
him  ? 

Anne  Eaton.     Ever  fince  he  came  to  his  Mafter. 
Mr.  Serj.  Jenner.     How  long  is  that  ? 
Anne  Eaton.     A  bout  Five  or  Six  Years. 
Mr   Serj.  Jenner.     Do  you  know  what  Condition 
he  was  in  Two  Y^ears  ago  ? 
Anne  Eaton.     Yes. 

Mr.  Serj.  Jenner.  Then  pray  give  my  Lord  and 
the  Jury  an  Account  of  it. 

Anne  Eaton.     1  watch'd  with  ium  feveral  Nights. 
Mr.  Serj.  Jenner.     Where  did  you  watch  with 
him  ? 

Anne  Eaton.     At  iiis  Mafter's  Houfe. 
Mr.  Serj.  Jenner.      Li  what  Condition  was  he 
then? 

Anne  Eaton.     He  was  in  a  very  bad  Condition, 

he  was  dumb  and  blind,    and  his  Senfes  were  gone, 

and  he  fecm'd  as  if  he  were  dead  ;  and  when  his 

Senfes  have  come    to  him,    he  has  burn'd  like  a 

.  Flame  of  Fire. 

L.  C.  J.  Holt.  How  long  did  you  watch  with 
him  ? 

Anne  Eaten.     About  Nine  Weeks. 
L.C.J.  Holt.     Did  he  faft  all  that  Time  ? 
Anne  Eaton.     Yes,  my  Lord. 
L.  C.  J.  Holt.     Might  he  not  cat  in  that  Time 
and  you  not  fee  him  ? 

Anne  Eaton.  I  was  with  him  conflantly  at  Nights, 
but  not  in  the  Day  ;  I  have  been  with  him  Four 
or  Five  Days  and  Nights  togethet,  and  did  net  fee 
him  eat  or  drink. 

L.  C.  J.  Holt.  What  Time  was  this  that  you 
watch'd  with  him  ? 

Anne  Eaton.  From  the  Time  that  he  came  from 
Madam  Davenport's,  till  your  Lordfhip  confined 
him. 

L.  C.  J.  Holt.  Who  put  him  to  Madam  Da- 
iienport's  ? 

Anne  Eaton.     I  had  nothing  to  do  with  that. 
Mr.  Serj.  Jenner.     Can  you  not  tell  what  Month 
that  was  in  ? 

.  Anne  Eaton.    I  can't  tell  that. 
Mr.  Raymond.  Did  you  obferve  him  all  that  Time  ? 
Anne  Baton.      When  I  went  out,    I  left  one  al- 
ways in  my  Room. 

L.  C.  J.  Holt.    You  fay  you  were  with  him  Four 
or  Five  Days  and  Nights  together. 
Vol.  V.  ' 


for  a  Cheat  a?2d  ImpoRorl 


499 

Anne  Eaton.     Yes,  my  Lord. 
L.C.J.  Holt.      Were  you  with  him   all  Nif^ht 
and  all  Day  ?  " 

Anne  Eaton.  My  Lord,  fome  Days  I  had  Occa- 
fion  to  go  out,  but  then  I  left  fome  Neighbours 
with  him. 

Mr.  Serj.  Jenner.     Call  Gihfm.     (IVJ)O  appeared.} 
Do  you  know  this  Man,  Richard  Hathu-xas  ? 
Gibfon.  ^  I  have  feen  him  in  a  deplorable  Condition. 
Mr.  Ssryjemier.  When  was  this  that  you  fawhim? 
Gil;fon.     About   Two   Years  ago.      His  Mafic r 
asked  me  to  go  and  fee  him,  and  when  I  came  up  I 
faw  him  foaming  at  Mouth  ,■    1  thought  lie  would 
not  live  till  Morning.       The  next  Day  his  Mailer 
defired  me  to  watch  with  him  at  Night ;  and  I  did, 
and  he  was  fo  bad  that  I  thought  he  would  not  live 
till  Morning.     Afterwards  I  faw  him  again,  and  he 
was    blind   and    dumb,     as    it    appear'd   to    me. 
And  he  had  a  ftrangcMotion,he  threw  himfelf  tbrward,. 
and  afterwards  threw  himfelf  backward,    as  if  his" 
Head  lay  in  tht  Reins  of  his  Back  ;    and  I  faid  to 
this  Woman  then,  1  believe  he  has  broke  his  Back. 
I  believe  this  was  after  he  came  from  Madam  Da- 
venport'Sy  about  the  Time  that  he  appeared  at  tlie 
Bar  at  Weftminfter. 

L.  C.  J.  Holt.  The  firil  Time  that  you  fpeak  of, 
when  you  fay  he  was  blind  and  dumb,  you  fay  that 
was  Two  Years  ago  ;  was  he  blind  and  dumb  when 
you  faw  him  the  Second  Time  ? 

Gibfon.  Yes,  the  Second  Time  I  faw  him  he  was 
blind  and  dumb.  I  faw  him  in  a  deplorable  Con- 
dition Three  Times. 

Juryman.  We  delire  to  know  the  Circumftan- 
ces  of  his  Condition. 

L.  C.  J.  HJt.  The  Jury  defire  to  be  fatisfied  of 
the  Circumflances  of  his  Condition.  You  fay  you 
flaw  him  Two  Years  ago,  and  he  was  then  in  a  de- 
plorable Condition,  and  you  faw  him  twice  after  • 
the  Jury  would  have  you  defcribe  the  Circumflances  of 
it  as  plain  as  you  can. 

Gibfon.     His  Mailer  defired  me   to  "o  to  him 
and  I  was  willing  to  oblige  him  ;  and  when  I  came' 
to  him,  he  was  both  blind  and  dumb. 

L.  C.  J.  Huh.  How  lorig  was  this  after  you  faw 
him  the  firfl  Time  ? 

Gibfon.     A  bout  half  a  Y'ear  after. 
L.  C.  J.  Huh.     Are  )'ou  a  Neighbour  ? 
Gibfun.     Yes,  my  Lord. 

L.  C.  J.  Holt.  You  fay  you  faw  him  Two  Years 
ago,  and  you  fay  he  then  foamed  at  Mouth  and 
Noflrils  ;  was  he  blind  and  dumb  then  ? 

Gibfon.  No,  my  Lord  j  but  he  was  when  I  faw 
him  the  fecond  Time. 

L.  C.  J.  Hoh.     When  did  you  fee  him  after  ? 
Gibfon.     It  was  about  a  Twelve-month  after  that 
I  faw  him. 

L.  C.  J.  Hoh.     And  not  before  ? 
Gibfon.  He  was  Seven  Weeks  in  the  Hofpital. 
Mr.  Broderick.     Then  you  did  not  fee  him  in  the 
Hofpital. 

Gibfon.     I  did ;  but  he  went  almoll  double. 
Mt.  Broderick.     Did  you  hear  any  Thing  of  Mrs, 
Morduck  then  ? 
Gibfon.    No,  Sir. 

L.  C.  J.  Holt.     What  Trade  are  you  ? 
Gibfon.     I  am  a  Glazier. 
Mr.  Conyers.     Have  you  no  other  Trade  ? 
Gibfon.     Sometimes   I  work  at  the  Cuflom-Houfe. 
One  Sunday  we  went  to  iiear  Dr.  Pead,  and  Richard 
Hathaway  went  with  us.     And  when  we  were  gone 
Out  a-Door,    he   could  not   fpeak ;    and  when  we 
Came  upon  the  Bridge,    his  Face  was  drawn  a-wry 
Sffz  fo 
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fo  ftrangely  that  it  afloniflied  me  ;  he  llagger'd  the 
Length  of  this  Table,  and  his  Face  was  drawn  back 
again,  and  he  tetch'd  a  Reel ;  but  in  a  Qiiarter  of 
an  Hour  he  fpoke,  and  his  Speech  continued  till  he 
came  to  Graccchurch-ftreet,  and  there  we  met  Mr. 
fox,  and  fo  he  continued  till  we  came  to  Bijhopfgate  : 
But  coming  to  Hounfditchy  he  made  Motions  that 
his  Speech  was  gone  again. 

L.  C.  y.  Holt.    Did  you  hear  him  fpcak  at  M^efl- 
minfter  1 

Gibfm.     No,  my  Lord. 

Mr.  Serj.  Jeiincr.  Call  Flummery,  (vjIjo  appeared.) 
Do  you  know  this  Man  ? 

Flummery.     Yes,  I  am  a  Neighbour. 
L.  C.  J.  Holt.     What  is  thy'Name? 
Flimmtery.     Flummery.      After  Guilford  AlTizes  I 
T^'ent  to  fee  him,   and  he  was  in  a  lamentable  Con- 
dition ;    he  was  like  a  Stock  or   Stone,    Blind  and 

Dumb.     I  went  to  fee  him 

L.  C.  J.  Holt.     Did  you  ever  fee  him  before  ? 
Flumnery.     1  faw  him  feveral  times,  but  took  no 
notice  of  it ,-  but  then  his  Eyes  flood  wide  open. 

L.  C.  J.  Huh.  And  yet  you  fay  he  was  blind, 
How  could  that  be? 

Flimmcry.  My  Lord,  I  will  tell  you  how ;  I 
tried  him,  I  wagged  the  Hair  of  his  Eye-Lids,  and 
put  tlie  Candle  to  his  Eyes,  and  he  took  no  notice 
of  it. 

L.  C.  J.  Holt.  How  could  you  know  that  he  did 
not  fee  ? 

Flummery.     1  tried  him. 
L.  C.  J.  Holt.     How  did  you  try  him? 
I-bmimery.     I  tried  him  with  my  Fingers,    and 
his  Eves  would  not  wag. 

L.  C.  y.  Holt.  Did  he  not  look  then  as  he  looks 
now  ? 

Flummery.     No. 

Mr.  Eroderick.  Did  you  fpeak  to  him  then  ? 
Flummery.     Yes,  but  I  could  not  make  him  Hear 
nor  Anfwer  me. 

L.  C.  y.  Holt.     Could  he  fpeak  then  ? 
Fhmmery.     No,  may  it  pleafe  your  Lordfhip. 

Anne  Pearfe,  Sworn. 
Mr.  Serj.  yemier.    Anne  Pearfe,  Pray  tell  my  Lord, 
what  you  know  of  this  Richard  Hathaway. 

Anne  Pearfe.  I  belong  to  the  Hofpital.  When 
he  came  into  the  Hofpital  he  was  very  bad. 

L.  C.  J.  Holt.  Was  he  Blind  and  Dumb  when  he 
came  in? 

Anne  Pearfe.  After  he  was  brought  in  he  was  put 
to  Bed,  and  he  was  taken  with  a  Fit,  and  I  was 
call'd  to  him  ;  and  I  came  to  him,  and  he  did  not 
itn  much,  and  turn'dup  his  Eyes.  And  afterwards 
one  of  his  Mafter's  Journey-Men  came  to  him,  and 
he  raifed  him  out  of  his  Bed  ;  and  one  came  to 
me  and  faid,  Sifter,  he  is  come  to  the  Fire,  but  he 
is  very  bad  ftill.  Says  I,  What  did  you  raife  him 
out  of  his  Bed  for  ?  He  went  upon  his  Ankles  al- 
mofl ;  he  went  very  Weakly,  and  continued  fo  for 
fome  time 

Mr.  Serj.  yenner.  How  long  was  he  in  the  Ho- 
fpital ? 

Anne  Pearfe.     About  Five  Months. 

Mr.  Serj.  yenner.    Was  he  out,    and  came  in  a- 

Anne  Pearfe.  Yes,  he  was.  He  complain  d  he 
could  not  go  to  Stool;  and  the  Doftor  gave  him 
Qiiickfiher ;  and  when  it  came  firom  him,  I  heard 
the  Apothecary  made  him  take  it  again,  and  fwal- 
low  it  again. 

Mr.  Serj.  7eKKfr.  When  he  came  in  the  fccond 
tune,  Was  you  there  then  ?^ 


Anne  Pearfe.    Yes. 

Mr.  Serj.  Jenner.      How  long  was  he  there  thi 
fecond  time  ? 

Anne  Pearfe.    How  long  he  was  there  the  fecond 
time,  I  cannot  tell. 

Mr.  ScTJ.yenner.    Can  you  tell  when  he  was  put 
in  the  fecond  time  ? 
Anne  Pearfe.     No. 

Mr.  Serj.  jenner.  What  was  your  Opinion  of  him? 
Anne  Pearfe.  I  apprehended  him  to  be  in  a  very 
flrange  Condition ;  he  lay  Seven  or  Eight  Days,  and 
did  not  Eat  or  Drink  ;  he  had  taken  Qidckjiherf 
and  it  did  not  come  from  him,  and  the  Dodor  won- 
dered it  fhould  lie  fo  long  in  his  Body. 

Mr.  Broderick     Did  the  Do(fcor  or  you  apprc-' 
htnd  any  thing  of  Witchcraft  in  the  Cafe  ? 

Anne  Pearfe.     No,  Sir.      But    at  this  time  his 
Eyes  were  fet  in  his  Head. 

Mr.  Eroderick.     When  he  was  recovered  out  oT 
thofe  Fits,  did  he  pretend  that  he  was  bewitch 'd  ? 
Anne  Pearfe.     No. 

L.  C.  J.  Holt.     Did  you  never  here  him  complain 
that  he  was  bewitched? 

Anne  Pearfe.  No,  my  Lord,  I  did  not  hear  of  thar. 
Mr.  Serj.  yenner.  Call  yo.  Smith,  (ivho  appeared.} 
Mr.  Smith,    Do  yon   know  this  Perfon,    Richoi'd 
Hathazcay  ? 

Smith.     Yes,  Sir. 

Mr.  ScT).  yenner.  How  long  have  you  known 
him? 

Smith.     About  Five  or  Six  Years. 
Mr.  Serj.  yenner.     How  far  do  you  live   from 
him  ? 

Smith.     I  believe  about  two  Stones  throw. 
Mr.  Serj.  yenner.      Were    you   well  acquainted 
with  his  Condition  two  Years  ago  ? 

Smith.  Yes,  I  have  done  Bufinefs  for  the  Fami- 
ly feveral  Years.  About  Five  Years  ago,  I  found 
him  much  afflicted  with  Convulfion  Fits  at  his  com- 
ing to  his  Mafler. 

Mr.  Serj.  Jenner,     How  was  he  about  two  Years 

Smith.  He  was  in  a  very  ftrange  Condition  j 
and  I  advifed  his  Mafter  to  get  rid  of  him,  ai^d  to 
get  him  into  the  Hoipital. 

Mr.  Serj.  yenner.     What  did  he  ail  ? 

S>nith.     He  lay  in  a  very  ftrange  Condition. 

Mr.  Serj.  yenner.     How  did  he  lie  ? 

Smith.  He  lay  ftruggling  and  ftriving  often,  and 
fometimes  like  a  Man  that  was  dead  ;  and  once 
when  he  lay  in  that  Condition  I  laid  Cupping-Glaf- 
fcs  to  him,  and  that  enliven'd  him. 

L.  C.  J.  Holt.  What  did  you  imagine  ailed  hira  ? 
Did  you  think  he  counterfeited  or  not  ? 

S7nitb.     Indeed,  my  Lord,   I  can't  tell  that. 

Mr.  Serj.  yenner.  Why  did  you  advife  his  Ma- 
iler to  put  him  into  the  Hofpital  ? 

S?nith.     I  can't  tell. 

Mr.  Phipps.  You  fay  you  have  known  him  Five 
Years,  and  that  he  has  been  troubled  with  Fits. 
Did  he  ever  talk  of  being  bewitched  till  within  tliia 
two  Years? 

Smith.    No,  not  till  within  this  two  Years. 

Mr.  Bar.  Hatfell.  When  he  lay  feemingly  dead, 
you  do  not  know  vvhether  he  counterfeited  or  no. 

Smith.     No,  my  Lord. 

Mr.  Bar,  Hatfell.  Do  you  think  a  Man  can  be  it* 
fuch  a  Condition  as  he  feem'd  to  be,  and  yet  onlj^ 
Counterfeit  ? 

Smith.  Indeed,  my  Lord,  I  know  not.  I  examined 
him  whether  he  was  fubjeft  to  thofe  Fits  formerly; 
and  he  told  me,  he  was  very  much  troubled  with  them 
in  the  Country,  L-  C.  J,^ 
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L.  C.  J.  Holt.  You  do  not  Anfwer  the  Queftion. 
Cannot  a  Man  counterfeit  in  fuch  a  Cafe  ?  What 
do  you  think  of  that  ? 

Smith.     Without  doubt  it  may  be  counterfeited. 

L.  C.  J-  ffolt.  You  fay,  when  lie  was  in  thofe 
Fits,  you  put  Cupping-Glafles  to  him,  and  it  en- 
liven'd  him  ;  now  if  he  were  in  a  real  Convulfion, 
^o  you  think  it  would  have  enliven'd  him  ? 

Smith.     Sometimes  it  may  be  fo. 

Mr.  Serj.  Jenner.  Call  Eliz,abeth  Willoughhy  (Jhe 
appear  d.)  Mrs.  Wilhiighby,  pray  give  my  Lord  an 
Account  whether  you  know  Richard  Hathaway,  and 
what  you  know  ot  him. 

£.  WlUoughhy.  Sir,  I  have  fecn  him  fince  the 
Affixes  at  Guilford. 

Mr.  Serj.  'jenntr.     Did  you  never  fee  him  before  ? 

£.  WiUwghby.     Yes. 

Mr.  Serj.  Jenner.  Then  give  an  Account  of  what 
Condition  you  have  feen  him  in. 

E.  IViUoughhy.  I  have  feen  him  when  the  Breath 
came  out  of  his  Mouth  like  the  Barking  of  a  Dog. 
I  had  a  Child  that  was  troubled  with  Fits,  and  I 
was  above  Stairs,  and  I  heard  a  great  Noife;  and  I 
went  out  of  the  Door  to  fee  what  was  the  Matter, 
snd  over  the  Hatch  lay  Richard.  Lord  blefs  me, 
fays  I,  is  it  you  makes  this  Koife  ?  And  I  could 
nor  fancy  any  Thing,  but  that  it  was  like  the  Bark- 
ing of  a  Dog. 

L.  C.  J.  Holt.  How  thick  was  it  ?  Was  it  not  like 
other  Folks? 

E.  Wilhughhy.     No. 

Mr.  Serj.  'Jenner.     What  ailed  him  ? 

E.  IViUoiighby.     I  cannot  tell  what  ailed  him. 

L.C.J   Holt.     Do  you  think  he  was  bewitched  ? 

jE.  Widoughhy.     I  believe  he  was  my  Lord. 

L.  C.  J  Holt  I  fuppofe  you  have  fome  Skill  in 
Witchcraft.  Did  you  ever  fee  any  Body  that  was 
bewitched  ■before  ? 

£.  Wiikughby.  My  Lord,  I  have  been  under  the 
fame  Circumfti.nces  my  felf  when  I  was  Girl,  in 
Sir  Edzvard  Bromfald\  Time. 

L.  C.  J.  Holt.  How  do  you  know  you  was  be- 
"witch'd  ? 

E.  WiUoughby.  There  was  a  Woman  taken  up 
upon  Sufpicion  for  it. 

L.  C.  J.  Holt.     For  bewitching  thee  ? 

E  Wilhughby.     Yes,  my  Lord. 

L.  C.  y.  Holt.    Did  you  fcratch  her  ? 

E.  WiUoughby.  My  Lord,  I  had  no  power  to  do 
any  thing.     I  flew  over  them  all. 

L.  C.  J.  Holt.  You  fay  you  were  in  the  fame 
Condition  with  this  Man,  and  you  fay  you  flew ; 
Did  you  fafl  too  ? 

E.  WlUoughhy.  One  held  me  by  one  Arm,  ano- 
ther by  the  other,  and  another  behind,  and  I  flev/ 
Iheer  over  their  Heads. 

L.  C.  J.  Holt.  Woman,  can  you  produce  any  of 
thefe  Women  that  faw  you  fly  ? 

E.  Wiikughby.  It  was  when  I  was  a  Child  ; 
they  are  dead ;  it  was  in  old  Sir  Edward  Bromfield's 
Time. 

L.  C.  J.  Holt.  What  became  of  that  Woman  that 
made  thee  to  fly  ? 

£.  WiUoughby.  I  cannot  tell,  I  have  been  well 
ever  fince  I  was  married. 

Mr.  Serj.  Jenner.  How  Was  you  cured  of  that 
Witchery  ? 

£.  Willoughly.     Ho«r  do  I  know  ? 

Mr.  Conyen.     Did  you  fcratch  her  ? 

£.  Wilhughby.  How  fhould  I  fcratch  her,  when 
I  had  not  power  to  fee  her  ? 

Mt.  Cgnye^s.    And  yet  you  believe  this  Man  was 
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bewitched  as  well  as  you:  What  Condition  was 
this  Man  in  ?  How  long  did  he  lie  in  this  Con. 
dition. 

£.  WiUoughby.  Night  and  Day  he  has  lain  over 
the_  Hatch,  and  over  the  Bed,  and  made  a  great 
Noife  with  his  Breath. 

_  Mr.  Serj.  Jenner.  Who  did  you  fufpeft  had  done 
him  this  harm.  ? 

£.  WiUoughby.     I  know  not  that. 

Mr.  Broderick.     Are  you  a  Widow  ? 

£.  WiUoughby.     No,  Sir. 

Mr.  Serj.  Jenner.  Call  Keeling,  (who  appeared.) 
Do  you  know  any  Thing  concerning  this  Richard 
Hathaway  ? 

Keeling.     I  wateht  with  him  9  Nights. 

Mr.  Serj.  Jenner.  Wliat  did  lie  Eac  or  Drink  all 
that  Time  ? 

Keel.  He  did  neither  Eat  nor  Drink,  nor  had  he 
anj^  Stool  all  that  Time. 

L.  C.  J.  Holt.  Did  you  wateht  with  him  9  Nights 
and  Days  ? 

^  Keel.  There  was  another  Man  that  watch'd  with 
him  in  the  Day;  as  I  came  out,  he  was  let  in;  and 
as  he  came  our,  I  was  let  in. 

Mr.  Serj.  Jenner.  How  long  was  this  before  the 
Trial  > 

_  Keel.  Two  or  three  Days  before  he  came  before 
Sir  Thomas  Lane. 

Bridges  Sworn. 

Mr.Serj.JfK«f>-.  Did  you  watch  with  Richard 
Hathaway  ? 

Bridges.     Yes. 

Mr.  Serj  Jenner.     How  long  ? 

Bridges.     Nine  Days. 

Mr.  Serj.  Jenner.  Did  you  watch  with  him  the 
fame  Days  that  he  watch'd  with  him  in  the  Nights  ? 

Bridges.     Yes. 

Mr.  Serj.  Jenner.  Did  you  not  ftir  from  him  till 
he  came  ? 

Bridges.     No. 

Mr.  Serj.  Jenner.  Did  you  fee  him  Eat  or  Drink 
all  that  Time? 

Bridges.     No. 

Mr.  Serj.  Jenner.  VVhere  was  it  that  you  watch'd 
with  him? 

Bridges.     Li  an  old  empty  Houfe. 

L.  C.  J.  Holt.     Where  was  this  Houfe  ? 

Bridges.  By  a  Dock  on  the  Bank-fide  in  St.  Alary 
Overy's  Parifh. 

L.  C.  J.  Holt.  How  came  you  to  put  him  into 
that  Houfe  ? 

Bridges.  The  Mafters  of  the  Parifh  put  him  in 
it. 

Mr,  Webb  fworn. 

Mr.  Scr').  Jenner.  Mr.  We'jb,  did  you  get  a  Houfe 
to  put  Hathaway  in  ? 

Webb.     Yes. 

L.  C.  J.  Holt-     How  came  you  to  do  fo  ? 

Webb.  His  Mafter  ufed  to  work  for  me,  and  he 
came  to  me,  and  faid,  I  cannot  tell  what  to  do  with 
my  Man,  unlefs  the  Mafters  of  the  Parifh  take  fome 
Care  of  him  ;  and  I  did  fpeak  with  fome  ot  them 
about  it ;  and  they  faid,  we  will  not  trouble  the  Pa- 
rifh about  it,  we  will  fpcnd  a  Crown  a-picce,  and 
put  thefe  Men  into  the  Houfe  wirh  him. 

L  C.  J.  Holt.     You  took  the  Houfe  then  ?      . 

Webb.  We  borrowed  the  Houfe,  it  being  emp- 
ty, and  put  in  thefe  Two  Men.  There  were  four 
or  five  Neigbours  more,  and  I  faid  to  him,  They 
fay  you  vomit  Pins,  I  will  be  fitisfiL-d  whether  it  be 
true  or  no  ;  and  we  ftript  him,  and  could  find  none 
about  him ;   we  fearch'd  bis  Shirt,   his  Stockings, 

his 
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but  could  find  no  Pins 
he  eat  or  drink  all  the 


never  carried  him  out. 

]uft  now  you  faid  he  was  out  on 
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his  Brceclies,  and  his  Hat, 
-about  him. 

Mr.  Seij.  'jermer.  Did 
Time  you  were  there. 
Webb.  No,  my  Lord. 
Mr.  Set).  Jenner.  Did  he  vomit  ? 
IVebb.  Yes,  1  went  to  him  on  'thiirfday  Morn- 
ing, and  he  had  a  husky  Cougli,  and  I  thought  he 
would  liave  been  choak'd  ;  and  at  lafl:  he  made  a 
Crumb  of  Spittle  out  of  his  Mouth,  and  tJ-iere  were 
Three  Pins  came  from  him  in  the  Spittle,  as  rufty 
as  if  they  had  Iain  in  a  Ditch  Seven  Years.  About 
SatnrdaM  following  he  had  I  believe  Four  Pins  more 
came  from  him;  I  took  them,  and  I  think  the  Hands 
of  Man  could  not  join  them  as  thofe  Pins  were.  On 
Sahbatb'T)aY  in  the  Morning,  a  Gentleman  came 
and  defired  him  to  go  to  Church  with  him,  and  de- 
fired  him  to  drink  a  Pint  of  Ale,  but  he  did  not 
drink  half ;  and  about  Five  a-Clock  in  the  After- 
noon came  Mr.  Sutton  the  Apothecary,  and  I  Ifay'd 
with  him  till  Six  on  Monday,  and  heard  not  a  Word 
from  him. 

Juryman.  What  People  came  in  to  fee  this  Fel- 
low while  you  watch'd  him  ? 

Keeling.  No  Man,  Woman,  or  Child  came  to 
him  the  Time  I  was  there,  but  only  that  Sunday 
Night  that  my  Mailers  were  there,  and  I  faid,  you 
do  not  put  him  here  to  ftarve  him ;  and  they  bid  me 
ask  him  if  he  would  cat  any  Thing  ;  if  he  would 
eat  any  Thing,  he  might  have  it. 

Mr.  Conyers.      Did    not    ufe    to  carry   him  out 
fometimes  ? 
Kneling.     We 
Mr.  Conyers. 
Sabbath-'D?<y. 

Keeling.     Yes,  but  never  otherwife. 
Mr.  Broderick.     Was  he  in  a  Ground-Room,  or 
up  Stairs? 

Keeling.     He  was  in  a  Ground-Room. 
L-  C.  y.  Holt.    Were  there  any  Windows  init  ? 
Keeling.     Yes. 

L.  C.  J.  Holt.     Was  there  any  Cafement  ? 
Keeling.     Yes,  there  was. 

juryman.  We  defire  to  know  of  this  Witnefs, 
whether  he  never  was  a-Hecp  in  that  Time  while  he 
watch'd  with  him. 

Keeling  No,  I  fat  jufl:  at  his  Head.  I  flept  in 
the  Day-Time. 

L.  C.  J.  Holt.  You  that  watch'd  with  him  in 
the  Day,  did  you  not  ileep  all  Day  ? 

Bridges.     No.  ., 

L.  C.  J.  Holt .  How  came  you  to  concern  your 
felf  in  this  Riifmefs  ?  Are  you  one  of  the  Mailers  of 
the  Parifl-i  ? 

IVehb.  No,  I  am  not,  but  it  was  my  Turn  to 
be  Overfeer,  and  iiis  Mafter  fpoke  to  me  to  fpeak  to 
the  Church- Wardens  ;  and  I  did,  and  they  faid 
they  would  not  put  the  Parifh  to  the  Charge,  but 
do  it  themfelves. 

/..  C.  J.  Holt.     What  Trade  are  you? 
IVebb.     A  Lighter-Man,  my  Lord. 

Dell  fworn. 
Mr.  Serj.  Jenner.      Do  you  know  this  Richard 
Hathaivay  ? 
Dell.     Yes. 

Mr.  Serj.  Jenner.  How  long  have  you  known 
him  ? 

Dsll.     Ever  fince  he  was  an  Apprentice. 
Mr.  Serj.  Jenner.     Did  you  know  him  Two  Years 
ago? 

Del/.     Yes. 

Mr.  Serj.  Jenner.  What  Condition  was  he  in  then  ? 


Dell.     I  was  at  the  Affizes  at  Gtiilford^ — — . 
Mr.  Serj.  Jenner.      What  did  you  know  of  hiffli 
before  that  Time  ? 

Dell.    I  took  no  notice  of  fuch  Things. 
Mr.  Serj.  Jenner.  Can  you  fay  any  Thing  of  him  ? 
DeH.     I  can  fay,  that  the  Night  before  he  was  be- 
fore Sir  T'lmnas  L^wi?  I  watch'd  with  him,  and  he  went 
to  Stool,   and  his  Excrements  there  v/as  a  Lump  of 
Hair,  loofe  Pins,    a  Stump  of  a  Nail,    half  a  Niit- 
fhell,  and  Two  or  Three  Pieces  of  Stone. 
Mr.  Serj.  Jenner.     And  this  you  faw. 
Dell.     I  law  him  in  a  very  deplorable   Condi- 
tion. 

L.  C.  J.  Holt.     How  ?  In  what  Condition  ? 
Del/.     This  is  all  I  have  to  fay. 
Mr.  Serj.  Jenner.     What  do  you  call  a  deplorable 
Condition  ? 

Dell.  He  lay  in  fuch  a  Condition  as  if  he  were 
Dumb ;  and  if  he  was  not,  I  believe  he  is  the  great- 
eft  Villain  in  the  World. 

L.  C.  J.  Holt.  How  do  yoa  know  thofe  Excre- 
ments came  from  him  ? 

Dell  1  was  one  of  the  Three  Men  that  watch'd 
with  him  that  Night.  We  had  Two  Chamber- 
Pots  ;  thefe  Things  were  in  the  firft  Stool,  and 
when  he  had  the  fecond  Stool,  he  fat  on  the  Pot,  and 
when  he  had  done,  welook'd,  and  there  was  nothing 
in  it. 

L.  C.J.  Holt.     And  were  thefe  Things  in  the  firfl  ? 
Dell.    Yes,  in  the  firft ;    in  the  other  there  was 
none.      And  tliere  were  Twenty  Neighbours  more 
that  faw  them. 

Mr.  Serj.  Jenner.     Was  Bemi  there  ? 
Dell.     Yes,  he  was  there. 
Mr.  Serj.  Jenner.     Mr.  Benn,  was  this  fo  ? 
Benn.     Yes. 
Mr.  Serj.  Jenner. 
Benn.     Yes. 
Mr.  Serj.  Jenner. 
ments  came  from  him  ? 

Benn.     Yes,   I  am  fure. 
a  naked  Sword. 

Mr.  Serj.  Jenner.  Why  did  you  ftand  over  him 
with  a  naked  Sword  ? 

Benn.     Becaufe  People  faid  he  was  bewitch'd. 
L.  C.  J.  Holt.     Who  employed  you  to  watch  with' 
him  ? 

Benn.  I  went  into  the  Houfe,  and  I  told  his 
Mafter,  if  they  wo-ald  watch  him  in  the  Day,  I 
would  in  the  Night. 

Powel  called. 
Mr.  Serj.  Jenner.      What  do  you  know  of  this 
Matter  ? 

Poxvel.     This  Man  and  I  went  up  one  Niglit — ■ 
"Mr.  Serj.  Jenner.     When? 

Poivel.  February  was  Twelve-month.  We  wenc 
up  and  look'd  upon  him,  and  he  lay  as  one  dead, 
and  he  did  not  wag  his  Eyes  ;  and  prefently  he  hook'd 
his  Neck  about  in  fuch  a  manner  that  I  tliought  he 
had  broke  it ;  and  he  foamed,  and  we  took  the 
Foam  from  his  Mouth,  and  in  it  were  Five  Pins,  the 
crookedeft  Rams-horneft  Things,  that  I  believe  no 
Man  could  do  them  fo. 

Mr.  Serj.  Jenner.     That  was  one  Night,  did  you 
fee  the  fame  at  any  other  Time  ? 
Powel.     Yes,  Sir. 

I.  C.  J.  Holt.  But  you  did  not  fee  them  come 
from  him. 

Powel.  I  took  it  from  his  Mouth,and  they  were  rufty," 
L.  C.  J.  Holt.     How  fhould  they  be  rufty  ? 
Mr.  Seq.  Jenner.     The  Stomach  will  make  them_ 
rufty.      Call  Madam  Davenprt,     (She  appeared.)' 

Madaraj 


Did  you  help  watch  with  him  ? 
And  are  you  fure  thofe  Excre- 
I  ftood  over  him   with 


for  a  Cheat  and  Impoftor. 
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Madam,  pray  give  ray  Lord  and  the  Jury  an  Ac- 
count what  you  know  concerning  Richard  Hatha- 
■way,  when  lie  came  to  your  Houfe,  and  iiow  he 
was  managed  there. 

Mrs.  DirT-uenport.  My  Lord,  one  Saturday  I  ac- 
cidentally went  to  Dr.  Hamihoh  to  vilit  his  Wife, 
and  I  law  with  the  Doirtor  this  Fellow's  Mafter 
ftandinij  there  ;  and  1  pcrceiv'd  he  was  come  to 
defire  the  Doctor   to   pen'orm  a  Promife  he  had 

made  to  him  formerly  ■ 

L  C.  J.  Hdt.  Was  this  before  the  Trial,  or 
after  ? 

Mrs.  Dai'er.port-  It  was  after  the  Trial.  I  came 
accidentally  to  the  Doctor  s,  and  faw  the  Fellow's 
Mafter  with  the  Doftor. 

L.  C  J.  Hdt.  Was  the  Fellow  there  himfclf  ? 
Mrs.  Dave-rifort.  No,  my  Lord,  I  never  faw 
him  there.  But  {landing  tliere,  I  perceiv'd  him 
cxpefting  the  Doftor  to  make  good  a  Promife  he 
had  made  him  about  this  Fellijw.  I  found  the 
Doftor  demurr'd  upon  it,  not  luowing  where  to 
put  him.  At  laft,  fa\s  he  to  me,  Mrs.  Davenport, 
will  you  let  me  have  a  Garret  in  your  Houfe  ? 
Doftor,  lays  I,  you  fhall  ha\e  my  wholt  Houfe  at 
your  Service,  it  vou  have  occalion  for  it:  I  thought 
nothing  of  this  Fellow,  till  the  Doctor  told  me  it 
was  for  him.  And  the  Doftor  told  me  he  fhould 
come  that  Nicrht.  Says  the  Fellow's  Mailer,  I 
will  not  fend  a  Bjd,  that  the  Doftor  may  be  fa- 
tisfied.  there  is  no  Ch:ac.  And  the  Doftor,  to  pre- 
vent any  Cheat,  deiired  me  to  go  and  buy  an  old 
Bed.  So  I  went  and  got  a  Bed  in  Long-Lane,  and 
at  Nigiit  he  was  brought  by  his  Mailer  and  fome  of 
his  Neighbours.  And  truly  I  was  furprized  when  I 
faw  him,  he  feemed  very  weak. 

Mr.  Serj  '^enner.      What  did  you  do  with  him  ? 
Mrs.  Davenport.      They  faid  he  had  Fits,    and 
I  found  I  mufl  take  other  Meafures  with  him  than 
1  thought  of.      His   Mafter  defired  he   might  be 
fearch'd  ;  and  my  Son  and  two  Men  more  fearch'd 
him.      So  he  went  to  Bed,  and  was  watch'd  with 
that  Night,  and  in  the  Morning  he  was  ftruck  blind, 
L.  C.^y.  Holt.     At  your  Houfe  ? 
Mrs.  Davenport.     Yes,  my  Lord. 
Mr.  Serj.  Jenner.     Did  you  appoint  any  Perfons 
to  watch  with  him  ? 
Mrs.  D.ivenport.     Yes. 

Mr.  Serj.  yenner.  Did  you  w.atch  with  him 
your  lllf? 

Mrs.  Davenport.     Yes,  feveral  Times. 
L-  C.  y    Huh.      How   long  at  a  Time  did  you 
watch  with  him? 

Mrs.  Davenport.  But  one  Night  at  a  Time  my 
felf. 

L.C.J.  Huh.  When  you  did  watch  with  him, 
did  vou  watch  the  whole  Night  ? 

Mrs.  Davenport-  Yes,  feveral  Nights  ;  and  this 
Gentlewoman  or  my  felf  took  Care  of  him  always. 

Mr.  Serj.  yenner.  What  did  he  eat  or  drink 
while  he  was  there  ? 

Mrs.  Davenport.  Nothing.  As  for  his  Fafting, 
the  Doftor  gave  me  a  great  Charge,  and  faid  he 
knew  I  would  do  it. 

Mr.  Serj.  Jenner.  All  the  Time  you  watch'd 
with  him,  you  l-iy  he  did  neither  Eat  nor  Drink. 

L.  C.  y.  Huh.  How  many  Nights  did  you  watch 
with  liim  in  the  Seventeen? 
Mrs.  Davenport.     But  two. 
/..  C.  y.  Hoh.     How  many  Days? 
Mrs.  Davenport.     Every  Day. 
L.  C.  y.  Hoh.     Did  you  watch  with  him  every 
Day  your  {^M'i 


Mrs.  Davenport.  Either  my  felf,  or  this  Wo- 
man, or  the  Servant,  or  my  Son  Davenport.  He  is 
now  gone  to  Sea.  My  Lord,  I  do  not  tell  you  I 
kept  him  in  the  Garret  all  this  Time. 

M  Serj.  yenner.  When  you  left  him,  who  re- 
lieved you  ? 

Mrs.  Davenport.  This  Gentlewoman,  or  my  Ser- 
vant. 

Mr.  Serj.  yenner.  What  is  that  Gentlewoman's 
Name? 

Mrs.  Walker.     TValker. 

She  xuas  Sicorn. 

Mr.  Serj.  Jenner.  Mrs.  IFalker,  Did  you  watch 
with  him  in  this  Place  ? 

Mrs.  TValker.     Ycs. 

Mr.  Serj.  yenner.  Did  he  eat  or  drink  wliile  he 
was  there  ? 

MrS:  Ifalkcr.     He  did  neither  eat  nor  drink. 

Mr.  Conyers.  How  often  was  it  that  you  watch- 
ed with  him? 

Mrs.  Walker.  I  cannot  tell  whether  one  or  two 
Nights. 

L.  C.  y.  Hdt.  I  would  be  fatisfied  in  fome 
Things.  Is  that  Davenport  you  fpeak  of  your 
Son .? 

Mrs.  Davenport.  Yes,  my  Lord.  He  is  now 
gone  to  Sea. 

L.  C.  J.  Hdt.  How  long  has  he  been  gone  to 
Sea  ? 

Mrs.  Davenport.     But  a  Week. 

Mrs.  Dorman  Sworn. 

Mr.  Serj.  Jenner.  Mrs.  Donnan,  Did  you  watch 
with  this  Man  at  Mrs.  Davenport's  ? 

Mrs.  Durman.     Yes. 

Mr.  Serj.  yenner.  Within  the  feventeen  Days 
that  he  was  there,  did  he  eat  or  drink  ? 

Mrs.  Dorman.     No. 

Mr.  Phipps.     How  many  Nights  or  Days  did 
youwatch  with  him  ? 

Mr.  Serj.  Jeener.  Give  an  account  of  the  Time 
when  you  watch'd  with  him,  and  no  longer. 

Mrs.  Dorman.     Two  Nights,  and  every  Day. 

L.  C.  J.  Holt.  He  might  have  eat,  and  you  not 
fee  him,  might  he  not? 

Mrs.  Dorrnan.      But  the  time  I  faw  him,  he  did 
neither  eat  nor  drink.     And  he  made  Water,  and  I 
believe  five  times  more  came  irom  him  than  lie  took. 
Mrs.  Dean  Sivorn. 

Mr.  Serj.  Jenner.  Mrs.  Dean,  Do  you  know 
Richard  Hathavjay  ? 

Mrs.  Dean.     Y'es. 

Mr.  Serj.  Jenner.  How  long  have  you  known 
him  ? 

Mrs.  Dean.  Not  till  he  was  at  Madam  Daven- 
port's. 

Mr.  Serj.  Jenner.  Was  you  there  all  the  feven- 
teen Days? 

Mrs.  Dean.  Not  all  the  Time.  I  fate  up  with 
him  two  Nights. 

Mr.  Serj.  Jenner.     Who  fate  up  with  you  ? 

Mrs  Dean.     Madam  Davenport. 

Mr.  Serj.  Jenner.  While  you  were  there,  did  he 
eat  or  drink  ? 

Mrs.  Dean.     No. 

Mr.  Serj.  Jenner.  Call  Dr.  Hamilton.  (He  was 
Sworn.)  Doftor,  pray  give  an  Account  of  wh^c 
you  know  concerning  this  Richard  Hathaway. 

Dr.  Hamilton.  My  Lord,  I  have  very  little  to 
fay  upon  my  own  perfonal  Knowledge.  But  hap- 
pening to  be  at  Sir  'Thomas  Lane's  when  he  was 
broughe  before  him,  I  heard  what  paft,  and  I  defired 
Sir  T'homas  to  let  me  try  his  Throat  ^    and  I  did  try 

it. 
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it,  and  found  nothing  amifs.  But  at  laft  I  found 
there  was  nothing  to  be  depended  upon,  for  there 
are  abundance  of  Legerdemain  Tricks,  therefore  his 
vomidng  Pins,  and  other  Aftions  were  not  to  be 
trufted  to  ;  and  therefore  there  was  nothing  to  be 
depended  on  but  his  Fading  ;  and  if  you  would 
difcover  whether  he  be  an  Impoftor  or  no,  he  muft 
be  lock'd  up  in  a  Room  for  a  Fortnight,  and 
watch'd.  And  then  I  faid  to  the  Fcllows's  Mafter, 
for  my  Curiofity,  If  you  pleafe,  I  will  lock  him 
up  in  a  Room  a  Fortnight,  and  I  fhall  find  out 
whether  he  counterreits  or  no.  And  he  came  to  me 
afterwards,  and  faid,  Dodor,  you  promifed  you 
would  make  this  Trial  of  my  Man.  1  did  fo,  lays  I, 
and  if  I  can  I  will.  1  had  thoughts  of  putting  him 
in  the  Garret  ;  but  then  I  confidered,  if  I  fhould 
put  him  in  the  G.irret  by  himfclf,  he  might ^dye. 
But  at  the  fame  time  Mrs.  Davenport  happea'd  to 
come  to  my  Houfe;  and  I  faid  to  her,  I  dare  truft 
you  with  an  Experiment,  for  I  believe  he  is  an  Im- 
poftor ?  and  I  dcfired  her  to  let  me  have  her  Garret 
to  put  him  in,  and  (he  confented.  And  I  defired 
her  dther  to  go  her  felf,  or  fend  to  Long-  Lane,  and 
buy  Things  lor  him  ;  and  that  fhe  fhould  ftrip  him, 
and  fee  that  nothing  may  be  about  him  to  hide  Bread 
or  any  Tlnng  elfe  in ;  and,  faid  I,  let  none  come  to 
him,  and  let  one  or  two  of  your  Family  fit  up  with 
him  every  Niyht.  And  flie  promifed  me  {he  would. 
Accordingly  fhe  bought  a  Bed  for  him  and  other 
thi^'gs,  and  he  was  fent  to  her ;  and  the  next  Day  they 
fent'me  Word  that  he  had  ftrange  kind  of  Motions; 
but  I  faid,  there  is  nothing  to  be  depended  on  as  to 
thefeThmgs;  but  I  would  fain  know  wheth-.-r  h-tafts 
or  no.  I  have  heard  of  many  that  have  iaif ed  ma- 
ny Weeks,  but  they  have  taken  Water,  or  fome  fuch 
thing  which,  though  they  are  very  weak  things,  yet 
may  keep  one  alive  ;  but  none  can  live  without  taking 
fomething :  and  if  he  fhould  live  to  the  end  of  the 
feventeenDays  without  eating  or  drinking  any  thing. 
I  fhould  have  fomething  to  take  hold  of.  They 
told  me 

Mr.  Serj.  yenner.  That  is  no  matter  what  they 
told  you.     Did  you  fee  him  afterwards  ? 

Dr.  Hamilton.  I  was  mightily  concerned  for  the 
poor  Creature  when  I  faw  him  at  Sir  T'bomcu  Lane's; 
and  I  was  willing  to  try  him. 

Mr.  Scrj.  'yenner.     Did  you  fee  him  after  that? 

Dr.  Hamilton.  Yes,  when  he  was  blind  for  feve- 
ral  Days.  And  1  fent  to  Dr.  Martin,  and  defired 
the  Favour  of  him  to  call  upon  me ;  and  I  faid 

Mr.  Scrj.  Jenner.  Did  you  fee  him  after  he  had 
been  at  Madam  Davenport's  ? 

Di".  Hamilton.     Yes. 

Mr.  Serj.  Jemier.  Did  you  fee  him  while  he  was 
tliere  ? 

Dr.  Hamilton.  Y"es.  The  thing  that  I  depended 
upon  was  purely  his  Fafting.  1  faw  him  my  felf 
feveral  times,  and  I  could  not  believe  but  that  he 
had  eat,  becaufe  hisPulfe  were  ftrong;  that  was  one 
Reafcn  that  I  thought  he  muft  eat. 

Mr.  Scrj.  ycnnerl  Did  you  fee  him  the  laft  Day 
of  the  Fortnight  ? 

Dr.  Hamilton.  I  was  juft  going  to  Dinner  when 
jDr.  Martin  came  to  me  ;  and  I  faid  to  him,  Doctor 
Martin,  let  us  try  every  Thing  :  Will  you  go  along 
with  me  to  him  ?  Says  he,  if  I  go  he  will  fall  in  a 
Pafilon.  But  after  I  had  dined  I  went,  and  en- 
quired about  him,  and  they  told  me  he  had  ftrange 
Motions. 

Mr.  BroAerick.  You  fay  you  rejcft  every  Thing 
except  tnat  of  his  Fafting. 

Dr.  Hamilton.    Yes. 


L.  C.  J-  Holt.     Doftor,  Do  you  think  it  is  pofll- 
ble  in  Nature  for  a  Man  to  faft  a  Fortnight? 
Dr.  Ha?nilton.     I  think  not,  my  Lord. 
L.  C.  J.  Holt.    Can  all  the  Devils  in  Hell  help  a 
Man  to  faft  fo  long  ? 

Dr.  Hamilton.     No^  my  Lord,  I  think  not ;  and. 
that  made  me  to  fufpett  him. 

Mr.  Phipps.      Do  you  think  the  Pulfe  of  a  Man 
can  be  ftrong  when  he  has  iafted  eight  Days  ? 

Dr.  Hamilton.     I  think  not. 

Sir  Thomas  Lane  called  and  Sworn, 

Mr.  Serj.  jemier.  Sir  T'lmniu,  be  pleafed  to  tell 
my  Lord  and  the  Jury  what  yea  know  of  this  Man. 

Sir  T'ho.  Lane.  It  was  above  a  Twelve- ironth 
ago  that  his  Mafter  brought  a  Woman  before  me, 
upon  fufpieion  that  fhe  was  a  Witch,  and  that  fhe 
had  bewitched  his  Man :  but  there  having  been  a 
Trial  I  fhall  wave  that.  !  enquired  what  kind  of 
Life  he  had  lived  ;  and  his  Mafter  faid  he  had  be- 
haved himfelf  very  civilly,  and  gave  him  a  very 
good  Character.  He  told  me  how  grievoufly  he 
had  been  afftided,  and  that  he  had  been  fix  or  fe- 
\en  Months  in  the  Hofpiral,  and  had  fafted  a  great 
while,  above  eight  Weeks,  aad  had  voided  and  vo- 
mited Pins ;  and  two  Witnefles  fwore  to  Chains  of 
Hundreds  of  Pins  that  came  h-om  him  in  his  Excre- 
ments. And  it  feems  they  had  a  fancy  that  fcratch- 
ing  Sarah  Morduck  would  give  him  Relief,  and  they 
were  earneft  with  me  that  I  would  command  this 
Woman  to  be  fcratch'd;  and  I  appeal  to  them, 
whether  I  did  not  refufe  it.  I  faid,  if  I  fhould  order 
this,  it  would  be  an  Ariault ;  bur  if  ftie  will  confent, 
you  may  do  it.  Says  fhe.  If  I  may  be  fecured  for 
the  future,  I  will  let  him.  Says  I,  if  you  do  it,  do 
it  in  your  own  Way :  there  are  feveral  here  that  know 
it  was  fo.  And  fhe  did  give  her  Confent ;  and  he 
fcratiied  her,  and  I  puU'd  away  her  Arm  from  him. 
The  Fellow  had  Bread  and  Cheefe  brought  him? 
and  as  foon  as  he  had  fcratch'd  this  Woman,  he 
took  the  Bread  and  Cheefe  and  eat  prodigioufly  ; 
and  he  had  about  a  Quart  of  Drink,  and  he  drank 
it  up  at  a  Gulp.  I  ask'd  Mrs.  Morduck,  and  her 
Friends,  whether  they  did  ever  know  that  this  Fel- 
low had  got  any  Money  by  tf^.fe  Tricks?  No,  they 
could  not  tell  of  any ;  fo  that  there  appeared  to  be 
neither  Profit  nor  Revenge  in  the  Caie?  and  I 
thouglit  he  could  not  be  fuch  a  Fool  to  pretend  all 
this  for  no  End,  and  run  the  hazard  of  being 
whipp'd. 

/_.  C.  y.  Huh.  The  Qiteftion  is  not  whether  he 
ftiall  be  punifhed  for  a  Fool,  but  whether  he  be  a 
Kna\ e  ;  whatever  Punifnment  he  may  fufi"er,  if 
convicted,  does  not  belong  to  you  to  determine. 

Sir  Tlhvnas  Lane.  I  fent  for  Mr.  Martin,  and  I 
fent  for  him,  and  i  fent  for  the  Woman,  and  I  ex- 
amined them  both  ;  and  Mr.  Martin  told  me  he 
fufpected  the  Fellow  might  be  an  Impoftor,  for  he 
had  got  a  Woman  to  be  fcratch'd  for  Sarah  Morduck. 
And  he  ask'd  the  Woman  that  Mr.  Martin  had 
hired,  and  file  faid  in  her  Opinion  he  could  fee  no 
more  than  a  Poft. 

L.  C.  J.  Holt.  Call  Johnfun  again.  This  Man 
fcratch'd  you.  When  he  had  done  it,  did  you  fee 
him  afterwards  ? 

Mrs.  John/on.     Yes. 

L.  C.  y.  Holt.     Were  his  Eyes  open? 

yohnfon.     Yes. 

L.  C.  J.  Holt.     But  could  he  fee? 

yohnfon.  No.  When  he  fcratch'd  me  they  were 
fhut. 

L.  C.  y.  Holt.  Every  Body  can  fee  when  their 
Eyes  are  open. 
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Sir  "Thomas  Lane.  This  Woman  faid,  fhc  be- 
lieved he  could  neither  fee  nor  hear,  any  more  than 
a  Poft. 

Dr.  Martin.  It  was  after  I  was  gene,  I  heard 
nothing  of  it. 

Sir  Thomas  Lane.  I  fent  for  him  after  the  Exa- 
mination ;  all  the  Evidence  that  was  before  was  of 
his  Falling. 

L.C.J.  Holt.  Anne  Eaton,  How  long  did  you 
watch  with  him  ? 

Anne  Eaton.     Nine  Weeks. 

L.  C.  J.  Holt.     Was  he  dumb  and  blind  fo  long  ? 

Anne  Eaton.     No,  my  Lord. 

L.  C.  J.  Holt.     Hew  long  did  he  fall  ? 

Anne  Eaton.     Thirteen  Weeks  in  all. 

Mr  Scrj.  Jenner.  '  Did  you  watch  with  him  all 
the  Time  ? 

Anne  Eaton.  Sometimes  by  Night,  but  not  by 
Day. 

Heycock  Su;orn. 

Mr.  Serj.  Jenner.  What  do  you  know  of  this 
Man? 

Heycock.  I  faw  this  Man  in  a  very  dreadful 
Condition  lince  the  laft  Affizes. 

Mr.  Serj.  Jenner.     Where  did  you  fjc  hiin? 

Heycock.  At  Mr.  Weliings.  I  faw  him  Blind  and 
Dumb,  and  his  Eyes  were  ready  to  fturt  out  of  his 
Head.' 

Mr.  Serj.  Jenner.  How  long  fines  was  it  that 
you  faw  him  thus  ? 

Heycock.  i  faw  him  feveral  times  in  that 
Condition.  And  I  was  once  in  Company,  when 
there  wer:  four  or  hve  to  hold  him  in  his  B-d, 
whereas  at  another  time  he  had  not  hal:  the  Strength 
of  a  Man. 

L.  C.  J.  Hoh.     When  was  this  ? 

Hey.ock.     Since  the  AlTizes. 

Sparling  Sivr^rn. 

M..  Se'j-  Jenner,  What  did  you  fee  of  this 
Pcri'„a  ? 

Spurling.     I  faw  him  at  Madam  Davenport's. 

Mr.  Serj.  Jenner.     How  often  did  you  fee  him  ? 

Spurlin-.     Three  Times. 

Mr.  Serj.  Jenner.  Did  you  watch  with  him 
there  ? 

Sptirling.  I  went  to  fee  him,  becaufe  I  heard  he 
was  under  a  fupernatural  Power. 

L.C.J.  Holt.  What  do  you  think  that  was,  was 
it  an  Internal  Power? 

Spurling.     A  Diabolical  Spirit. 

L.  C.  J.  Holt-  Did  you  ever  hear  the  Power  of  a 
Diabolical  Spirit  deicribed  ? 

Spurling.  But  I  fuppofe  thofe  that  are  under 
Witchcraft  are  under  inch  a  Spirit. 

L.  C.  J.  HJt.  But  can  a  Diabolical  Spirit  enable 
a  man  to  fail  forty  Days  ? 

Spurling.  I  can't  tell  that.  I  was  acquainted 
with  one  that  was  under  a  fupernatural  Power,  that 
was  in  fuch  a  Condition  as  this  man  was. 

L.  C.  J.  Hvlt.     Did  he  fafc  too  ? 

Spurling.     I  know  not  that  .<" 

L.  C.  J.  Holt.  I  never  heard  that  the  Devil  ever 
made  fuch  a  bold  attempt. 

Spurling.  That  Perfon,  the  Devil,  afted  him  fo 
fubtilly,  that  it  was  impoffible  to  profecute  him. 

L.  C.  J.  Holt.    How  could  you  know  that  ? 

Spurling.  Becaufe  when  his  Eyes  were  fhut,  he 
could  tell  any  Man's  Name  that  was  coming  up. 

L.  C.  J.  Holt.  Was  not  he  very  well  pleafed  to 
be  bewitch'd  ? 

Spurling      No,  he  was  actually  poflefied. 

I.  C.  J.  Halt.   Was  he  lick,  or  out  oi  order  ? 
Vol.  V. 
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.  spurling.  No,  my  Lord;  but  he  had  crooked 
Pins  came  from  him. 

L.  C.  J.  Holt.  Did  he  accufe  any  body  of  be- 
witching him  ? 

Spurling.     Yes.  . 

L.C.  J  Holt.  What  is  become  of  that  Perfon 
he  accufed  ? 

Spurling.     He  accufed  feveral- 

L.  C.  J.  Holt.    How  many  did  lie  accufe  ? 

Spurling.     Five  Women  ;  efpecially  one. 

L.  C.  J.  Holt.    Where  is  that  Woman  ? 

Spurling.     She  is  deceaied. 

L.  C.  J.  Hult.  Gentlemen  of  the  jury,  you  have 
heard  a  very  long  and  tedious  Evidence.  The  In- 
formation is  againll  this  Rich.ir  J  Hithan-ay,  for  thiit 
he  with  an  eul  Defign  to  take  .away  the  Life  of 
Sarah  Mordiak^  pretended  to  be  bewitch'd,  and  to 
have  lafted  f:'r  a  conliderable  Time,  being  not  able 
to  take  any  Suftenance  for  divers  Days  ;  nay,  for  fe- 
veral Weeks,  which  he  pretended  to  fall.  And  his 
falling  was  imputed  to  this  Woman's  bewitching 
him ;  that  he  did  pretend  to  tall  a  confiderable 
Time;  that  he  did  procure  this  Woman  to  be  com- 
mitted tor  being  a  Witch  ;  that  (he  was  Indifted, 
Tried  and  Acquitted,  is  plainly  proved  to  you, 
without  all  manner  of  Qiieftion.  The  only  Quellion 
that  you  are  now  to  try,  is,  whether  this  man  did 
do  this  by  reafon  of  any  difability  of  his  mind,  or 
Delulion  that  was  upon  him  ;  or  did  counterfeit 
(what  was  the  Rcafm  to  induce  him  to  counterteit, 
does  not  appear ,  whether  to  get  Money,  or  what 
elfe,  will  not  be  material)  ;  but  if  this  Man  was  un- 
der a  Delirium  of  his  Mind,  and  did  lancy  himfelf 
to  be  bewitch'd,  then  there  will  be  no  Reafon  to 
convid  him. 

Now  it  is  urged,  that  he  did  tliis  m.ilicioufly, 
and  with  a  Delign  to  take  away  the  Woman's  Life. 
Firft  they  tell  you,  that  this  Man  had  been  a  Ser- 
vant to  one  Welling  a  Blackfmith  :  He  came  to  him 
about  four  or  live  Years  ago;  then  he  had  Fits, 
and  was  put  into  the  Hofpital ;  and  being  there,  he 
pretends  he  could  not  eat.  After  that,  he  was  dumb ; 
and  after  that,  he  began  to  be  blind ;  and  being  blind 
and  dumb,  and  falling,  thcfe  were  look'd  upon  to 
be  the  three  Tokens  that  he  was  bewitch'd.  Then 
the  Man  had  a  fancy  that  he  was  bewitch'd  by  this 
Woman,  but  for  what  Reafons  does  not  appear ; 
but  his  fancy  appear'd  to  be  very  flronT,  that  fhe 
brought  him  into  thefe  Mifehicts.  Therefore  he 
muft  go  and  fcratch  her ;  which  he  did,  and.  pre- 
fently  he  could  fee  and  eat.  This  was  look'd  en  as 
very  llrange,  and  People  concluded  that  this  Wo- 
man was  theCaufe  of  thefe  Maladies  that  were  up- 
on this  Man.  It  feems  that  this  Scratching  was 
thought  to  be  fo  eft'ectual,  that  he  was  well  for  about 
\\x  VVeeks  ;  after  which  he  appeared  to  be  ill  again, 
and  his  Sight  and  his  Stomach  were  gone  again,  and 
then  it  was  propofed  he  Ihould  fcratch  her  again. 
It  feems  that  before  that.  Dr.  Martin  was  delired  to 
come  to  him,  and  pray  with  him,  and  he  did :  and 
to  try  whether  he  was  fenhble  or  not,  he  took  him 
by  tire  Hand,  and  by  the  Signs  he  made,  found  he 
was  fenfible  ;  and  therefore  he  did  pity  his  Condi- 
tion, but  could  not  tell  what  to  make  ot  it.  But 
Welling  his  Mailer  told  tlie  DoCtor  he  had  received 
great  Benefit  by  fcratching  the  Woman  before  ;  and 
thereupon  deilred  fhe  might  be  fcratch'd  again. 
But  he  fufpectJng  this  might  be  a  mere  Coun- 
terteit, and  that  it  could  not  have  that  Effeft,  he 
thereupon  gets  the  Woman  feemingly  to  confent  to 
be  fcratch'd,  being  refolv'd  to  try  whether  this  was 
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animpoflure  or  no.  And  Hathaway  pretending  him- 
felf  to  be  blind,  gave  him  an  Opportunity  to  make 
the  Experiment ;    for  he  procured  another  Woman 
to  reprefent  Sarah  Morduck,    and  Ihe  confented  to 
be  fcratch'd  in  her  ftead  ;  Hathaway  was  laid  up  in 
a  Bed,  and  Sarah  Morduck  was  in  the  Room,    and 
fpake  to  him.      It  was  obferv'd,    when  this  other 
Woman,  whofe  Name  was  Johnfon,  was  brought  to 
reprefent  this  Morduck  to  Hathaway,    Ihe   put  her 
Hand  into  his,  and  then  he  examin'd  it,    and  her 
Wrifl:,  and  her  Arm  ;  and  (o  it  feems  he  had  Tome 
Apprehenfions  of  a  Defigntoimpofeuponhim.  And 
then  he  proceeds  to  icratch  that  other  Woman,  who 
takes  it  patiently,  till  the  Blood  was  ready  to  come ; 
and  then  Oie  was  fuddenly  taken  away  ;    and  fome 
of  the  Company  faid  the  Blood  is  come,    and  pre- 
fcntly  his  Eyes  'opened,   and  he  laid  hold  on  Sarah 
Morduck,   and  feizes  her,    and  did  not  only  appear 
to  fee,  but  to  fpeak.      This  is  proved  to    you  by 
other    Evidence  befides  Dr.  Martin.     Upon  this, 
fays  Dr.  Martin,  you  are  miftaken ;    you  have  de- 
ceived tlie  World,    you  have  not  fcratch'd  Sarah 
Morduck,  but  another  Woman.      When  he  under- 
ftood  that,  he  was  vei-y  much  conccrn'd,  and  feemed 
to  begin  to  be  ill  again  ;  and  Welling  feid,    he  will 
not  be  well  till  he  hath  fcratch'd  the  right  Woman ; 
fo  to  Appearance  he  fell  ill  again.     You  have  heard 
how  the  Matter  had  been  carry 'd  on  afterwards ;  for 
many  looked  on  this  Blindnefs  and  Fading  as  an  er- 
rant Impofture.     Welling  and  his  Wife  complained 
to  Dr.  Martin,  faying,  you  have  undone  us  all,  and 
our  Family  too.      What  fhoiild  be  the  meaning  of 
that?    What,   becaufe  he  had  difcovered  a  Cheat, 
therefore  they  were  undone.     It  feemed  likely,  that 
if  it  were  a  Cheat,    and  Welling  not  confcious  to 
himfclf  of  carrying  it  on,    he  need  not  have  been 
concern 'd  at  it.     But  they  reft  not  here,  the  Woman, 
Sarah  Morduck,   muft  be  fcratch'd  again;    which 
was  perform'd  with  Violence,  againft  her  Confent ; 
and  the  Woman  being  purfued  by  the  Rabble,  not 
able  to  live  quietly  in  Southwark,  was  forced  to  go 
on  the  other  fide  of  the  Water,  and  take  a  Lodging 
there  for  her  fecurity ;  where  (he  was  again  purfued, 
and  aflaulted  by  Hathaway  and  others,^  in  a  riotous 
manner,  in  order  to  fcratch  her  again;  and  tho' 
Complaint  on  her  behalf  was  made  of  this  Vio- 
lence to  Sir  Thcmoi  Lane,  he  did  not  think  fit  to 
^ive  her  any  Relief,  being  (as  it  feems  upon  fome 
Evidence^  poflefs'd   with   an  Opinion   that  there 
might  be  fome  Grounds  for  purfuing  this  Woman  in 
that  manner.     She  was  carried  before  him,  and  he 
being  informed  that  this  Fellow  could  not  eat  nor 
drink,    thereupon  it   was  thought  convenient  by 
Sir  T'homas,  in  order  to  make  a  full  Difcovery,  that 
(he  (hould  be  fcratched  again ;  and  accordingly  fhe 
was  perfwaded  to  fiibmit  to  be  fcratched,  and  pre- 
fently  after  the  Scratching,  Hathaway  did  eat,  and 
drank  very  greedily,    and   thereupon  this  Woman 
was  committed  to  Prifon.     This  was  thouglit  a  great 
Evidence   of  this  Man's  being  bewitched   by  this 
Woman,  Sarah  Morduck.     What  Rule  they  have  for 
it  either  in   Philofophy  or  Divinity,  I  cannot  tell. 
There  was  a  Trial,  and  the  Woman  was  acquitted, 
and  upon  full  Evidence.     He  then  pretended  to  have 
fafted  for  a  long  Time.     That  of  our  Saviour's  faft- 
in"  forty  Days,    is  mentioned  in  Scripture  as  mi- 
raculous, and  an  Effect  of  divine  Power,  being  one 
Evidence  of  the  Truth  of  the  Chriftian  Religion. 
Who  can  imagine,   that  without  fuch  Affiftance,  a 
Man   can  faft  forty  Days,  or  above,  and  yet  con- 
tinue in  Health  ?    It  is  not  within  the  Compafs  of 
Hiy  Underftanding  to  conceive  it  j  I  uiuft  leave  you 


to  confult  your  own,   and  to  con(ider  with  your 
felves,   whether  you  have  any  Evidence  to  induce 
you  to  believe   it  to  be  in  the  Power  of  all  the 
Witches  in  the  World,    or  all  the  Devils  in  HeUj 
to  enable  a  Man  to  faft  beyond  the  ufual  Time  that 
Nature  will  allow  ;  they  cannot  invert  the  Order  of 
Nature  :  And  if  the  Thing  be  impoffible,  and  he  en- 
deavour all  this  while  to  make  the  World  believe 
he  has  fafted  fo  long  a  Time,   it  is  moft  evident  he 
is  a  Cheat ;    for  he  muft  contrive  to  have  fome 
Viftuals  fome  way  or  other  fecretly  convey 'd  to  him; 
of  which  the  Impoffibiliry  of  his  being  able  to  fall 
fo  long  is  a  Demonftration.      But  notvvithftanding 
this  Trial,    and  that  this  Woman  was  acquitted, 
yet  this  matter  muft  be  carried  on  ftill.      He  was 
bailed  out,  and  then  returns  to  his  Fits  again  ;  and 
tho'  then  he  was  not  blind,  or  pretended  to  be  fo, 
yet  he  f  emed  to  faft,  and  to  he  dumb  again  tor  a 
long  Time.     This  made  a  great  Hubbub  about  the 
Town,  and  the  People  clamour'd  that  the  Man  had 
injuftice  done  him  in  the  Trial  nt  the  Aflizes ;  and 
Reports  were  fpread,  that  the  Woman  was  acquitted 
by  Favour  or  Corruption  both  of  Judge  and  Jury. 
Upon  tliis  Account,  the  Woman  was  purfued  by  a 
Rabble,  and  came  to  be  in  imminent  Danger  of  her 
Life.      Wherefore  it  was  thought  highly  neceffary 
that  the  Profecution  againft  this  Man,    and  ethers 
concern 'd  with  him,  fnould  be  fpeedy  ;    and  there- 
upon he  was  apprehended,  and  bound  to  appear  in 
the  KingS'Benih,  and  there  he  pretended  ftill  to  be 
dumb.     His  Bail  deliver'd  him  up,  and  he  was  fcnt 
to  the  Marjhalfea      There  he  lay  without  eating  or 
fpeaking  for  fome  (hort  lime,    till  it  v*'as  confider'd 
that  if  he  was  under  any  real  Afflidion,  it  was  pro- 
per he   (hould  be   under  the  Care  of  fome  proper 
Perfon  :    Therefore   he  was  put  to   the  Houfe  of 
Mr.  Kenfy   a  Chyrurgeon  in  Fetter-Lane,    who  was 
order'd  to   take   care  of  him,    and  ufe  him  well ; 
alfo  to  watch  him,  and  endeavour  to  make  a  Difco- 
very of  the  Truth  of  his  Condition.     He  was  deli- 
ver d  into  his    Hands  the  firft  of  November  laft. 
The  People  of  the  Houfe  took  care  of  him,  and 
he  fafted  from  Saturday  till  Minday ;  and  Mr.  Ken- 
fy ask'd    him  how  many  Weeks  he  had  fafted,  he 
counted   on  his  Fingers  twelve  :      Bat  Mr.  Kenfy 
thought  he  did  not  deal  truly,  but  had  a  mind  to 
impcle  upon    the    World,    and  therefore   he  locks 
him  up.     He  eat  nothing  all  Saturday  and  Sunday  : 
but  Mr.  Kenfy  found  he   had  n  ade  Water,    for  he 
difccver'd  the  Rug  or  Counterpane  of  the  Bed  to  be 
wet ;  and  that  it  appear 'd  to  come  firom  the  Tefter 
of  the  Bed :  He  made  Water  it  feems  in  an  old  Box, 
and  fet  it  over  the  Bed.      Drink   was  offered  him, 
but  he  refufed  it.      After  this  Mt.  Kenfy  makes  ufe 
of  this  Stratagem  :  He  pretends  to  Quarrel  with  his 
Maid,  and  oives  her  reproachful  Language,  in  the 
hearing  of  Hathaway  ;  calling  her  Hyprocrite,  like 
unto  him.      At  which  the  Maid  feemed  to  be  pro- 
voked ;  and  out  of  Revenge,  to  prevent  her  Mailer's 
Defign  in  making  a  Difcovery,  (he  takes  an  Oppor- 
tunity and  fays  to  him.   Take  heed  of  my  Mailer, 
he  will  betray  you.      And  fhe  had  infinuated  her 
felf  fo  far  into  him,  that  he  began  to  truft  her.     She 
gave  him  on  the  Monday  a  Glafs  of  Brandy,  which 
he  drank,    and  a  Piece  of  Pudding,    whicn  he  re- 
ceived and  put  into  his  Pocket;  and  afterwards  a 
Toaft  and  Beer,  which  he  cat  and  drank,  and  after- 
wards he  entirely  trufted  this  Woman.     And  Day  by 
Day  he  did  eat  plentifully  for  feveral  Days  together 
in  her  Prefence,    from  Tuefday  to  Friday  Se'ennight 
following,  thinking  Mr.  Kenfey  did  not  fee  him ; 
but  he  being  in  a  fccret  Place,   undifcover'd  by 
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Hathaway,  did  fee  him  eat  and  drink fe\eral  Days ; 
foinetimes  he  drank  fo  much,  that  he  was  perfectly 
drunk ;  and  all  this  while  he  pretended  to  taft,  tho' 
divers  others  befides  Mr  Kenfy  and  the  Maid  were 
Witneflcs  to  his  eating  and  drinking.  Then  it  was 
thought  to  be  time  to  difcover  this  to  the  World  ; 
and  he  was  told  plainly  by  Mr.  Kenfey,  that  he  was 
difcoverd,  and  if  he  would  tell  the  Truth,  he  fhould 
be  pardon'd,  feeing  he  could  carry  it  on  no  longer. 
Now  it  is  plain  this  Man  had  counterfeited  during 
the  Time  he  was  at  .Mr  Kenfy's  ;  t'.io'  that  particu- 
lar Time  be  not  laid  in  the  intormation,  yet  it  is  a 
Continuance  of  that  Time  which  is  laid  therein. 

And  if  he  was  an  Impoftor  by  pr^rtnding  to  have 
failed  while  he  was  at  Mr.  Keiifcy's  Houfe,  I  leave 
you  to  conlider  whether  lie  was  not  (o  all  the  while 
before.  You  hear  what  Management  there  has  been, 
how  he  was  at  Welling  i,  Home,  how  Pins  were  pre- 
tended to  come  from  him,  how  they  wtre  made  uie 
ox,  and  Charms  fewed  to  him.  You  hear  how  fome 
time  ago  one  Mr.  BatemAH  came  to  liim,  hear- 
ing at  the  beginning  of  this  Bufuiefs,  he  vomited 
Pins:  he  faw  fome  on  the  Ground  ;  when  he 
vomited  a  conliderable  Number,  they  w^erc  linked 
up  together ;  for  it  is  hard  to  manage  fo  many  loofe 
Pins;  but  when  tiiey  are  linked  together,  they  ate 
the  eafier  to  manage  in  the  Mouth.  Htre  he  pre- 
tended to  vomit  Pins,  and  would  be  flill  putting 
his  Hands  to  his  Pocket,  and  Mr.  Biueman  fancied 
he  pulled  them  out  from  thence.  Therefore  he 
took  the  Chamber-pot,  and  would  not  let  his  Hands 
come  near  it ;  then  he  vomited  no  Pins  there  ;  and 
he  fearch'd  his  Pockets,  and  there  were  great  Qiian- 
tities  of  Pins  found  therein ;  neither  did  ne  at  any 
time  feem  to  vomit  any  P!ns,  until  he  had  drank  a 
Draught  of  Ale.  But  notwidiftanding  all  this,  there 
are  People  that,ccme  and  tell  you  that  he  was  lick; 
he  was  difturb'd,  and  had  thefe  Fi's.  One  Woman 
tells  you  file  has  watched  v'ith  him  fcveral  times  ; 
fometimes  by  Niglit :  Another  Wom.an  tells  you 
that  fhe  watched  with  him,  when  the  other  did  not, 
and  fometimes  by  Day ;  and  that  he  did  not  eat, 
but  was  fick,  and  out  of  Order.  And  another  tells 
you,  he  faw  him  ;  that  he  was  in  great  Diforder, 
threw  himfelf  backward  and  fonvard,  and  would 
turn  his  Face  rounti  towards  his  Back  ;  and  that  he 
was  blind,  tho'  his  Eyes  were  open.  But  how  could 
he  tell  that  he  was  blind  ?  Said  he,  when  I  pulled 
him  by  his  Eye-lids,  his  Eyes  did  not  ftir ;  and 
therefore  he  infers,  that  he  was  blind.  And  then 
they  gi\e  you  an  Account  that  h,e  was  in  the  Hofpi 
tal  five  Months ;  and  that  he  was  weak,  and  went 
upon  his  Ankles,  and  had  Qiiickfilver  given  him  ; 
and  that  he  lay  feven  or  eight  D.ays,  and  did  not 
eat ;  but  then  there  was  no  apprehenfion  of  Witch- 
craft. And  one  Mr.  Sjnith  an  Apothecary,  a  Wit- 
nefs,  called  on  his  part,  and  a  Neighbour,  faid,  he 
knew  him  four  or  five  Years  ago;  and  that  Hathaway 
was  then  with  his  Mafter,  and  had  Fits,  and  would 
fall  down,  and  feem  to  be  dead ;  whether  he  was 
really  fick,  or  counterfeited,  he  cannot  tell;  he  ap- 
plied his  Cupping-glafles  to  him,  and  prefently 
brought  him  to  himfelf.  This  is  one  of  his  own 
WitnefTes.  And  then  there  is  Mrs.  iVilkughly  ; 
fhc  faw  him  in  his  Matter's  Houfe,  and  Ihe  faid 
his  Breath  made  a  Noiie  like  the  Barking  of  a 
Dog,  and  fhe  believed  he  was  bewitched,  for  fhe 
herfelf  had  been  bewitched,  and  was  made  to  fly, 
and  (he  fancies  he  was  bewitched  becaufe  of  his 
breathing  in  that  manner.  And  then  they  tell  you 
what  care  was  taken  of  him,  and  he  was  put 
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into  an  empty  Houfe  about  nine  or  ten  Daysj 
and  one  Man  watch'd  with  him  by  Day,  and  ano- 
ther by  Night,  and  how  they  came  to  do  that  : 
and  they  fwear  they  never  law  him  eat  or  diink 
all  that  time;  but  they  fay  he  did  feveral  times 
vomit  Pins  in  that  time;  but  it  feems  1":  was 
put  there  merely  out  of  Charity,  the  Parifh'  would 
not  be  charged  with  him  :  then  they  tell  you  there 
were  PeopL-  appointed  to  watch  \\ith  him,  there 
were  two  Chamber-Pots ;  and  in  one  there  were 
Excrements,  and  there  were  Pins  in  it,  and  Hair, 
and  a  Piece  of  a  Nail,  but  after  he  fat  on  the 
iecond  Pot,  there  was  nothing  found  therein  ; 
but  they  conclude  him  btwitched.  Then  there 
are  others  that  fay  he  lay  as  dead,  and  that  they 
took  out  of  his  Mouth  feveral  Pins.  And  then 
you  have  an  Account  aiter  the  Trial,  what  happened 
at  Mrs.  Daveupvrt\,  where  he  was  fent  by  Dr. 
Hdjnihon  to  be  tried  whether  he  was  an  Impo- 
ftor or  not.  She  lays  Ihe  watched  with  him  her- 
felf fometimes,  anrther  Woman  at  other  times^ 
and  another  at  other  tinu-s,  and  that  they  could 
never  perceive  tliat  he  eat  any  thing.  But  there 
is  one  Mr.  Da-venport  that  was  with  him  fome 
other  times,  but  he  is  gone  to  Sea,  and  could 
not  appear.  Then  comes  in  at  laff  Dr.  Hayniltm, 
and  he  tells  you  he  was  by  when  this  Matter  wa? 
brought  before  Sir  Thomas  Lane,  and  he  could  not 
tell  what  to  think  of  his  Fafling,  but  as  to  his 
Fits  and  the  Pins,  he  fays  thoie  may  be  eaiily 
coimterfeited  by  Legerdemain  Tricks,  but,  fays  he, 
faffing  for  fo  long,  as  fom.e  People  did  believe 
he  did,  is  more  than  Nature  can  bear;  no  body 
can  think  the  Devil  has  fuch  a  Power  to  enable 
a  Man  to  undergo  it.  Tricks  the  De\il  may 
play,  but  not  work  a  Miracle,  it  is  not  to  be 
thought  that  God  fhould  let  him  loofe  fo  far. 
This  is  the  Sum  of  the  Matter,  his  pretending 
to  be  dumb  and  blind,  and  to  faft,  and  to  be 
reftored  to  his  Speech,  his  Sight,  and  Stomach,  by 
fcratching  this  Woman,  is  fully  proved.  You  are 
to  confider  whether  he  did  labour  under  thefe  Infir- 
mities, or  counterfeited  them,  and  whether  fcratch- 
ing and  drawing  Blood  of  the  old  Woman,  could 
be  effectual  to  cure  him  of  them,  if  they  had 
been  real  ?  If  not,  then  it  is  a  ftrong  Argjiment 
that  thefe  Infirmities  were  councerteited.  His 
fcratching  and  drawing  Blood  of  a  ftrange  Wo- 
man, inffead  of  Sarah  Mordiick,  did  feem  to  avail 
him,  as  much  as  if  he  had  fcratch'd  her,  until  he 
underflood  he  was  impofd  upon ;  then  he  feemed 
to  rebpfe  to  his  former  Condition.  You  will  re- 
member what  palled  at  Mr.  Kenfy's,  and  the  Manner 
of  vomiting  of  Pins  as  was  pretended.  You  are 
to  confider  whether  this  Man  was  mn  co?npos 
mentis,  or  under  a  Delufion  ;  therefore  I  (hall 
fpare  the  troubling  you  with  more  Words,  bur 
leave  it  wholly  to  you.  If  you  do  believe,  upon  the 
whole  matter,  that  this  Man  has  impofed  upon 
the  Magilfrate  and  on  the  World,  or  endeavoured 
by  counterfeiting  thele  Infirmities,  to  pcrfuade 
People  to  believe  that  this  Woman  was  a  Witch, 
and  had  bewitched  him,  then  there  is  all  the  Rea- 
fon  that  can  be,  to  find  him  Guilty.  But  if  you 
believe  he  did  not  counterfeit,  or  that  he  was  nm 
compos  7neHti5,  or  under  any  kind  of  Delufions,  you 
muft  acquit  him. 

The  Jury  confulted,  and  -^tithout  going  from  the  Bar^ 
brought  him  in  Guilty. 
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A  Short  Account  of  the  Trial  held  at  Surrey  Aflizes,  in  the 
Borough  o{ Southwarky  March  26.  1703. 

In  un  Information,  againfl  Richard  Hathaway,  Thomas  Welhng  and  Ehzabeth 
his  Wife,  ^«^  Elizabeth  Willoughby,  ^F//i?  0/ Walter  Wilioughby,  upon  an 
Information  for  a  Riot  and  Affault,  &c. 


TH  E  Information  fets  forth,  That  the  Defen- 
dants, with  divers  other  Perfons,  the  25th  of 
September^  in  the  twelfth  Year  of  King  JVitliamy 
£it  South-wark,  in  a  riotus  and  unlawful  manner 
affcmblcd  tliemfelves,  and  made  a  great  Affray  and 
Riot ;  and  upon  one  Sarah  Morduck,  the  Wife  of 
Edward  Morduck,  being  an  honefl  Woman,  and  not 
a  Witch,  nor  ever  ufing  Witchcraft,  Inchantment, 
Charm  or  Sorcery,  did  make  an  Aflault,  and  under 
a  wicked  Colour,  againft  the  Law,  to  try  whether 
the  faid  Sarah  was  then  a  Witch  (the  Defendant 
Hathav:ayt\\Ln  falfly  and  malicioufly  affirming  him- 
filf  to  bewitched  by  her  the  faid  Sarah,  though  in 
truth  he  was  never  bewitched,  and  well  knew  him- 
fclf  not  to  be  fo),  her  the  faid  Sarah  did  then,  and 
tJierc  Scratch,  Wound,  (!Xc.  againft  the  Peace,  &c. 

The  Information  further  fets  forth,  That  the  faid 
Defendants,  the  nth  oi  February,  in  the  twelfth 
Year  of  King  IVilHam,  at  Southwark  aforefaid,  af- 
fembling  themfeives  together  riotoufly  and  unlawi al- 
ly, did  then  and  there  make  a  great  Affray  and  Riot, 
and  alfo  aflaulted  the  faid  Sarah,  and  beat,  fcratch'd, 
and  wounded  her,  in  Contempt  of  the  King,  and 
againft  the  Peace,  &c. 

The  Information  further  fets  forth.  That  the  faid 
Defendants,  the  faid  nth  oi  February,  did  Affault 
the  faid  Sarah,  and  wounded  her  the  faid  Sarah, 
againft  the  Peace,  &c. 

The  Defendants  pleaded.  Not  Guilty,  and  Iffue 
was  taken  thereupon.  The  Council  for  the  King 
opened  the  Cafe  to  this  Effed:  :  That  the  Defen- 
dants Cafe  was  the  fame  in  the  other  Information. 
Hathaway  pretended  himfelf  bewitcli'd,  and  the 
Contrivance  was  carried  on  by  the  other  Defendants 
and  divers  others  ;  but  whether  for  the  hopes  of 
getting  Money  by  it,  or  out  of  malice  to  take  away 
the  poor  Woman's  Life,  or  what  die  Defign  was, 
was  not  then  known;  but  it  was  certain  that  feve- 
ral  Riots  and  AlTemblies  were  made,  and  great  num- 
bers of  People  came  together  in  a  Body  at  fcveral 
times  to  Mcir^tfci's  Houfe,  and  in  a  violent  manner 
enter'd  the  fame,  and  by  Force  took  her  out  and 
carried  her  away  to  the  Defandant  Welling  s  Houfe, 
where  the  Defendant  Hathaivay  fcratch'd  her ;  and 
the  other  Defendants  alfo  in  a  \ery  barbarous  man- 
ner beat  her,  pulkd  out  her  Teeth,  tore  her  Face, 
Hair  andCloaths,  threw  her  on  the  Ground,  ftamp'd 
upon  her  Belly,  and  threw  her  into  the  Street,  where 
ftie  lay  as  murdered,  untii  taken  into  a  Neighbour's 
Houfe ;  which  the  Defendants  and  others  in  a  rio- 
tous manner  belct,  and  threatned  to  pull  it  down, 
unlefs  Morduck  (the  pretended  Witcli)  was  again 
delivered  to  them.  Thefe  Riots  and  AfVaults  hap- 
pened to  be  encouraged  by  an  Accident,  which  fell 
out  as  Morduck  was  going  through  Newgate-Market, 
where  the  People  crying  out,  A  Witch,  the  Rabble 
feized  her,  and  threatned  to  throw  her  into  a  Horfe- 
Pond;  that  one  of  thefe  Rioters  being  taken  away, 
was  earned  before  a  Magiftrate  in  the  City,  but  he 
■was  fo  far  from  taking  notice  thereof^  that  he  de- 


clared that  there  was  Caufe  enough  for  it;  and  be- 
ing defired  to  ask  the  Perfon's  Name,  refufed  it  j 
but  the  fame  Magiftrate  afterwards  ordered  the  Yi^- 
kn^o-nt  Hathaway  to  fcratch  Morduck  m  his  Prefence, 
where  were  alfo  prcfent  fome  of  the  Aldermen  of 
London.  Thefe  Matters  being  acted  by  publick  Au- 
thority, gave  the  licentious  Mob  flich  a  Confidence, 
that  even  after  the  Woman  was  tr.ed  and  acquit- 
ted, and  the  Defendant  Hathaway  committed  for  an 
Impoftor,  yet  he  with  the  other  Defendants,  did 
again  in  a  riotous  manner  Ailaulc,  'cratch,  and 
Wound  the  faid  Alorduck,  and  pudued  her  after  a 
cruel  manner  from  Day  to  Day,  v"'l  they  were  taken 
into  Cuftody,  in  order  to  be  punifhed  for  the  fame. 
For  which  feveral  barbarous  Fafts  the  Defendants 
where  then  to  be  tried. 

"Then  the  Council  for  the  King  called  their  Evidence 
to  prove  the  feveral  Branches  of  the  Informa- 
tion. 

SArah  Alorduck  being  called  and  Sworn,  depofed 
to  this  Eliett :  That  in  September  laft,  Richard 
Hathaway  came  to  this  informant  in  Surrey,  as  fhe 
was  opening  her  Window,  and  being  behind,  fcratch'd 
her  Face  in  a  very  cruel  manner,  and  forced  out  one 
of  her  Teeth,  and  carried  away  lier  Cloaths.  And 
upon  the  nth  of  February  laft,  "Thomas  Osborn^ 
'Thomas  Hatton,  with  four  other  Perfons  unknown, 
all  in  Difguife,  came  to  this  Informant's  Houfe  in 
Surrey,  and  forced  her  out  of  her  Koufe,  and  carried 
her  to  the  Houfe  of  Thomas  Welling,  who  is  Mafter 
to  the  faid  Richard  Hathaway  ;  and  there  the  faid 
Hathaway,  by  the  Encourgcment  of  rhe  faid  0 shorn 
and  Hatton,  and  the  reft  of  the  Company,  did 
again  fcratch  this  Informant  in  a  moft  Darbarous 
manner;  and  afterwards  £//2,(7itt/;.  Wife  to  the  laid 
Thomas  Vi'elUng,  fell  upon  her  and  fcratch'a  her  in  a 
moft  cruel  manner  ;  and  tore  her  Face,  and  toi  off 
her  Head-cloaths  and  Hair ;  and  then  the  fai..  Tho~ 
mas  Welling  gave  this  Informant  two  or  tijreee  Kicks 
on  her  Belly,  and  threw  her  on  the  Ground  ..nd 
ftampt  upon  her,  and  fo  much  bruifed  her  that  fiie 
was  forced  to  keep  iier  Bed  tor  about  a  Fortnight. 
And  this  Informant  further  depofeth.  That  m  Sep- 
tember laft,  one  Eliz.abeth  Willougoby,  the  Wife  of 
Walter  M'^illoughby,  came  to  this  Informant's  Houfe 
in  Surrey,  anci  brought'  a  great  many  Perfons  un- 
known to  this  Informant  with  her ;  and  the  faid 
Eliz.abeth  ga\'e  this  Informant  feveral  Blows  with 
her  FIft,  and  would  have  pulled  her  out  of  her 
Houfe,  for  him  the  aforefaid  Richard  Hathaway  to 
have  fcratcii'd  her,  he  ftanding  at  a  Corner  hard  by, 
but  was  prevented  by  Mrs.  Sarah  Hall.  And  further 
faith.  That  in  the  Month  of  Septe?nber  laft  fhe  ha- 
\ing  occafion  to  go  into  Newgate-Market,  a  Boy,  his 
Name  is  film  Hopkins,  called  out,  faying.  There 
goes  the  old  Witch ;  whereupon  a  great  Company 
of  People  in  a  riotous  manner,  flock'd  about  her, 
and  threatned  to  throw  her  into  a  Horf;-Pond  ;  and 

this 


/ 


Afljort  Account  of  tie  trials  Sec. 


1703. 

this  Informant  being  got  into  an  Alc-Houfe  by  the 
AlTiftance  of  fome  VVomen,  avoided  the  Fury  of  the 
Rabble,  otherwife  fhe  had  been  Murdered,  as  fhe 
verily  believes ;  and  afterwards  Mr.  Burr  el  her  Land- 
lord, with  others  his  Affiftants  came  and  conveyed 
her  home. 

Sarah  Hall  was  the  next  Witnefs,  who  faid.  That 
in  September  1 700,  about  8  in  the  Forenoon,  the  De- 
fendant Wilhughby  came  with  Hatha-^ay  and  others, 
pretending  to  buy  Fruit  of  Mbrduck,  and  told  Mov- 
duck  fhe  came  to  have  her  out,  that  Hathaway  might 
fcratch  her  ;  and  IViSoughby  ftruck  Mordiick  feveral 
Blows,  and  forced  her  out  of  Doors,  before  Hall 
could  come  to  her  Affiftance,  who  with  difficulty 
got  Morduck  into  her  Houfe  again ;  upon  which  the 
Defendants  ^/■//o/.-^/;/'^' and  Hathaway,  and  others,  be- 
fet  her  Houfe,  and  threatned  to  pull  it  down,  unlefs 
they  had  Mvrduck  delivered  to  them ;  but  Hall  cal- 
ling up  her  Husband,  who  was  a-Bcd,  the  Perfon 
went  away. 

Robert  Adams,  and  John  Bcvjrer,  both  Water- 
men, declared.  That  plying  for  their  Fare  at  Ma- 
fon's  Stairs,  theyfaw  the  Defendant  Hathaway  come 
behind  Mvduck  as  (he  was  opening  her  Window, 
and  took  her  about  the  Neck  with  one  Arm,  and 
pulled  her  almoft  to  the  Ground,  and  fcratch'd  her 
Face  in  feveral  Places  till  the  Blood  came,  and  tore 
her  Mouth,  and  tore  her  Hood  and  Headcloaths 
from  her  Head  j  and  being  taken  oft",  Morduck  got 
into  a  Neighbour's  Houfe,  whom  Hathaway  would 
have  purfued  in  at  a  Window,  had  not  Adams  llopt 
him. 
To  prove  the  Riot  and  Aflault  in  February  1700. 

Sarah  Morduck  declared.  That  the  nth  of  Fe- 
hruryy  1700.  "Thomas  Osbourn,  Tlmnas  Hat  ton, 
with  four  others  unknown,  all  difguifed,  came  to 
and  forced  her  out  of  her  Houfe,  and  carried  her  to 
the  Houfe  of  the  Defendant  IVelling,  Hathaway's 
Mafler ;  where  Hathaway,  by  the  Encouragement 
of  the  Company,  fcratch'd  her  barbaroufly  ;  and  af- 
ter that,  JVelling's  Wife  fcratch'd  her,  and  tore  her 
Hair,  and  Face,  and  pulled  oft"  her  Headcloaths  ; 
then  IVelling  kick'd  her  two  or  three  Times  on  the 
Belly,  and  threw  her  on  the  Ground,  and  ftamp'd 
on  her,  and  bruifed  hcrfo  much,  that  Ihe  was  forced 
to  keep  her  Bed  for  a  Fortnight. 

Mrs  Hall  (aid.  That  in  February  1700.  in  the 
Evening,  feveral  Perfons  unknown  came  to  her  Houfe, 
and  forced  Morduck  from  thence,  and  carried  her  to 
TVe  II iug's  (as  {h<^  was  told:)  That  about  half  an  Hour 
after,  Morduck  was  caft  into  the  Street,  and  being 
received  into  a  Neighbour's  Houfe,  Hall  went  to 
her,  and  found  her  Face  much  torn,  in  a  moft  bar- 
barous Manner,  and  her  Legs,  Arms,  and  Body 
cruelly  bruifed  and  black. 

Then  the  Cottncil  called  IVitneJfes  to  prove  the  Third 
Part  of  the  Inforinatioiu 

Samuel  Burrel  being  fworn,  depofed.  That  Ed- 
mund Jones,  in  Company  with  Two  more,  came  to 
his  Houfe,  and  defired  to  fpeak  with  Morduck,  who 
lodged  there,  who  being  called  to  Jones,  he  ask'd 
her  to  go  over  the  Water  to  be  fcratch'd  by  Hatha- 
luay,  who  declared  he  was  bewitched  by  her ;  but 
Ihe  refufing  to  go,  Jones  faid,  if  fhe  walked  London 
he  would  have  her  fcratch'd  ;  and  further,  that  about 
Eafier  or  IVhitfon  Week  laff,  the  faid  Jones  came 
to  his  Honfe  with  about  fourteen  Strangers,  among 
whom  was  Hathaway,  and  would  have  forced  into 
Morduck's  Chamber  ;  but  a  Conftable  coming,  they 


all  but  Jones  difpcrs'd,  who  the  Conflable  took> 
and  carried  before  Sir  Thomas  Lane  ;  but  Sir  Thomas 
would  take  no  Notice  of  it. 

Thvmas  Know-lion  being  fworn,  depofed.  That  in 
Eafier  Week  laft,  Junes  and  Hathaiuay,  and  feve- 
ral others,  went  into  Bmrel's  Houfe,  and  asked  for 
Sarah  Murduck,  who  was  called  down  to  them, 
when  Burrel  delired  them  to  go  up  Stairs  into  the 
common  Drinking-Room,  and  delired  Knowlton  to 
fee  Morduck  had  no  Harm  done  her.  That  foon 
after  came  in  about  fourteen  Perfons,  one  of  which 
faid,  they  came  to  give  Hathaway  Eafe,  and  that 
they  would  do  it  before  they  went  upon  which 
Morduck,  at  Knowlton  s  Delire,  retired  into  her  Cham- 
ber. 

Thomas  Noon  being  fworn,  declared,  That  all  the 
Time  aforelaid  he  faw  Three  or  Four  Perfons,  who 
were  or  Jones's  Company,  endeavouring  to  get  in- 
to Morduck's  Chamber  ;  and  upon  Noon's  askincr 
them  their  Buiinefs,  they  cry'd  they  would  fpeak 
with  Morduck,  but  upon  his  threatning  them  they 
went  into  the  Room  below  Stairs  from  whence  they 
came. 

Henry  Armjlrong  declared.  That  in  September  was 
Twelve-month  he  faw  a  great  Number  of  People 
following  Morduck,  calling  her  Witch  ;  and  goin"- 
home  afterwards,  he  law  a  Crowd  of  People  at  an 
Alehoufe  Door,  near  St.  Patil's  Church-yard,  who 
declared  Morduck  a  Witch  ;  and  that  he  affifted  Bur- 
rel in  fecuring  Morduck  from  the  Rabble. 

James  Hearne  being  called,  depofed,  that  in  Eafier 
or  IVhitfon  We^  laft,  one  Junes  was  apprehend- 
ed for  a  Riot  by  him  and  others  committed  in  Bur- 
rell's  Houfe,  and  carried  before  Sir  Thomas  Lane^ 
who  difcharged  Jones,  faying  there  was  Caufe  e- 
nough  fot  the  Riot  and  tho'  often  intreated  by  Hearn, 
yet  Sir  Thomas  refufed  to  let  him  know  Jones's 
Name.  And  the  faid  Hearne  further  declared.  That 
the  Day  after  Jones  was  carried  before  Sir  Thotnas, 
he  and  Burrell,  by  Sir  Thomas's  Diredtions,  carried 
Morduck  before  him,  where  were  prefent  Sir  Owen 
Buckingham  and  Dr.  Hamilton,  and  the  Defendant 
Hathaway.  That  Sir  Thomas  would  have  had  Mur- 
duck  fcratched  by  Hathaway,  which  fhe  refufed,  un- 
lefs fhe  might  be  at  Peace  for  the  future  :  And  af- 
ter Dr.  Hamilton  had  given  Hathaway  fome  Beer, 
^xtThomas  would  have  had  Morduck  fcratch'd ;  but  the 
Doftor  faid,  Let  her  alone  a  little,  to  fee  what  Ef- 
feft  the  Drink  would  ha\'e  on  Hathaway  ;  and  faid, 
it  fhe  was  fcratch'd  it  would  be  faid,  that  the  fcratch- 
ing,  and  not  the  Drink,  made  the  Alteration.  And 
when  Sir  Thomas  had  heard  fome  more  Difcourfe  of 
Hathaway's  vomiting  Pins,  (jc.  Sir  Thomas  faid  a- 
gain,  let  her  be  fcratch'd ;  but  Hearne  oppofed  it; 
faying,  fhe  had  been  too  much  abufed  already  , 
notwithftanding  which,  Sir  Thomas  ordered  HatlT- 
away  to  fcratch  her,  and  ordered  her  to  be  ftript 
and  fearch'd  by  fome  Women  in  his  own  Houie. 
That  Hearne  feeing  Sir  Thomas's  Refolntion,  bid 
him  fatisfy  himfelf.  Alter  which  Sir  Thomas  com- 
mitted Morduck  to  Woodftreet-Compter,  and  refufed 
500/.  Bail  for  her  Appearance  :  Bat  upon  Appli- 
cation made  to  him  by  Dr.  Barton  and  Dr.  Martin^ 
Sir  Thomas  accepted  Heanie's  and  his  Brother's  Bail 
for  Morduck. 

The  IVitneJjes  for  the  Defendants  being  caCed 
and  heard,  and  the  Right  Honourable  Lord 
Chief  Juflice  Holt  having  fpoken  to  the  Jury, 
they  withdrew,  and  foon  after  brought  them  all 
in  Guilty. 
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CLXXV.  Proceedings  aga'mft  James  Boucher,  Gent  dt  the 
Quecn's-Bench  for  High-Treafon,  February  28.  1 70-^. 
Hil.   2  Ann 


H  E  Ci^uit  being  fet,  the  Priibner  was 
called,  and  the  Clerk  of  Arraign- 
ments ordered  Ploclamation  to  be 
made,  for  the  Under  Sheriff  of  Sujfex 
to  return  the  Precept,  and  the  Keep- 
er of  Newgate  to  bring  into  Court  the  Body  of 
Jame:  Boucher.  Accordingly  the  Precept  was  re- 
turn'd,  and  the  Prifoner  fet  to  the  Bar. 

Clerk  of  Ayr.     James  Boucher  hold  up  thy  Hand. 

{iVhich  he  did.) 

Then  the  Grand  Jury  of  Sii^cx  s  Prefentmems  were 

riad. 

Suffes  If.  "  '"1^  H  E    Jurors    for   Our   Lady    the 
"      1      Qiieen,  upon  their  Oaths  do  prc- 
"  fent,  That  Ja}}iei  B-Jiicher,    late  of  London,  Gent. 
"  who  was  a  Subject    ot  the  late  King  WiUiant  the 
"  Third,    and  now   Subjeft  o;   Qiieen  Anne,    after 
"the    nth   Day  of  December  1688,    wz-.    the  hrif 
"  Day  of  Augufl  1689,  was  in  the  Kingdom  of  Ire- 
"  land,  and  alter  and  before  the  Third  Day  of  De- 
"  cemher   1697,  viz,,    the    FirR   Day  of  December 
*'  1(594,   the  faid  Ja^nes  Boucher  did  voluntarily  go 
"  iniothe  Kingdom  of  France,  without  Licenfefrom 
"  th.-   late  King  WilliMn  the  Third,    or  from  the 
"  late  Qiieen  Mary  :    And  that    the    faid    Jaines 
"  Boucher,  on  the  faid  Third  Day  o^  December  1697. 
"  was  not  within  the  Dominions  of  the  late  King 
•'  William  the  Third  :  And  that  he  the  faid  James 
*'  Boucher,  not  havinq  the  Fear  of  God  in  his  Heart, 
"  nor  weighing  the  Duty  of  his  Allegiance  towards 
*'  Our  faid  Lady  the  Queen,  that  now  is,  his  Su- 
•'  preme.  True,  Legitimate,  Lawful  and  undoubted 
•'  Lady  ;    and  as  a'  falfe  Traytor  againft  our  faid 
"  Lady  Anne,  the  Qiieen  that  now  is,  after  the  14th 
*'  Day  of  January  1697,    viz,,    the  Tenth  Day  of 
"  December,  in  the  Second  Year  of  the  Reign  of  our 
"  Lady   Anne,  the  Queen  that  now  is  ;  did  Trai- 
"  teroufly  return  and   come  into  the   Kingdom  ot^ 
"  England,    viz..    at  Eafl  Bourne   in  the  County  of 
"  Snjfex,  without  Licenfe  from  the  late  King  IVil- 
"  Ham  under  his  Privy  Seal,  or  from  our  faid  Lady 
*'  theQiiecn  under  her  Privy  Seal,  obtained  ;  againtt 
"  the  Duty  of  his  Allegiance,  and  againft  the  Form 
"  of  the  Statute  in  this  Cafe  provided,  and  againft 
"  the  Peace  of  our  faid  Lady  the  Queen,  her  Crown 
"  and  Dignity,  &c. 

Clerk  of  Arr.  What  fayeft  thou,  Art  thou  guilty 
of  the  faid  Treafon  whereof  thou  art  indifted,  or 
not  guilty  ? 

^.  Boucher.     Guilty. 

L.  C.  J.  Holt.     What  fay  you  ?  Speak  out. 

J.  Boucher.     Guilty. 

Clerk  of  Arr.  James  Boucher  hold  up  thy  Hand, 
{which  he  did.) 

Then  the  Second  Prefentment  was  read. 

Sujfex  fl".  "  np  H  E  Jurors  of  our  Lady  the  Queen, 
"    X    upon  their  Oaths,  prefent,  That 


"  James  Boucher,   late  of  LonJoir,  Gent,  who  was  ft 
"  iSubjeft  of  the  late  King  IVilliam  the  I'hird,  and 
"  now  a  Subject  of  her  prefent  Majefty  ;  after  the 
"  13  th  Day  of  February  1688,  and  before  the  Third 
"  oi  February  1697,  (viz,.)  the  Firft  Day  oi  Augufl 
"  1689,    was  in  Arms  in  the  Service  of  the  late 
"  King  James,  in  Enrofe,  viz..  in  the  Kingdom  of 
"  Ireland ;    and  that  the  faid  James  Boucher,    arter- 
"  wards  and  before  the  faid  Third  Day  of  D;cem- 
"  her  1697,  {viz..)  the  Firft  Day  oi  December  1694, 
"  did   voluntarily  go  into  the  Kingdom  of  France^ 
"  and  the  Tliird  Day  of  December  1697,   was  not 
"  within  the  Dominions  of  the  late  King  William, 
"  That  the  faid  James    Boucher,    not   i-!avin<^  the 
"  Fear  ot  God  in  his  Heart,  and  not  rc'^arding  the 
'■  Duty  of  his  Allegiance  to  our  Lady  the  Qiieen, 
"  his  Supreme,    True,  Lawful  and  undoubted  La- 
"  dy,  and  as  a  falfc  Traytor  againft  the  faid  Lady 
"  the  Qiieen,  after  the  14th  Day  oi  January  i6gj, 
"  viz,,    the  lorh  Day  of  Decetnher,    in  the  Second 
"  Year  of  the  Reign  of  O'lr  faid  Lady  the  Qiieen,  did 
"  traiteroufly  return  and  come  into  this  Kingdom 
"  of  England,  viz..  at  Eaft  Bourne  in  the  County  of 
"  Suffex,  without  Licenfe  from  the  late  King  Wil' 
"  Ham  under  his  Privy  Seal,  or  from  our  faid  Lady 
"  the  Queen,  under  her  Privy  Seal  obtained  ;  againft 
"  the  Duty  of  his  Allegiance,  and  againft  the  Form 
"  of  the  Statute  in  this  Cafe  made  and  provided,  and 
"  againft  the  Peace  of  our  faid  Lady  the  Queen,  her 
"  Crown  and  Dignity,  Oc. 

Clerk  of  Arr.  How  fayeft  thou,  art  thou  Guilty 
of  the  faid  Treafin  whereof  thou  art  indifted,  or 
not  Guilty  ? 

J.  Boucher.     Guilty. 

J.  Boucher.  My  Lord,  I  humbly  beg  that  I  may 
have  leave  to  fpeak  Two  or  Three  Words. 

L.  C.  J.  Hdt.     What  would  you  fay  ? 

J .  Boucher.  My  Lord,  I  humbly  beg  leave  to 
fpeak  Two  or  Three  Words. 

L.  C.  J.  Holt.  Ay,  let  us  hear  what  you  have  to 
fay. 

J.  Boucher.  My  Lord,  it  is  very  well  known, 
that  1  have  follicited  this  Two  Years  for  Leave 
to  come  over  into  England.  And  while  I  have  been 
in  France,  I  have  done  all  that  I  could  to  fubfift 
tlie  Englijh  tliat  were  brought  Prifoners  to  the  French 
Camp,  and  have  to  my  Power  affifted  them  with 
Money,  and  other  Necelfaries,  efpecially  one  Troop 
of  Horfe.  I  appl}  'd  my  felf  to  Colonel  Lumly,  and 
he  promifed  to  lay  my  Cafe  before  the  Queen.  But 
not  hearing  from  him,  I  went  to  his  Son,  and  he 
told  me  he  had  no  Opportunity  to  acquaint  the 
Qiieen  v. ith  it.  Afterwards  I  was  taken  going  for 
Holland,  and  then  I  fent  to  Colonel  Lumly,  and  he 
promifed  to  Remember  me.  And  I  continued  ftill 
to  follicit  the  Service  of  Her  Majefty's  Subjefts, 
and  have  procured  their  Horfes  that  have  been  taken 
from  them,  to  be  rcftored  to  them.  I  fpoke  to  Co- 
lonel Godfry,   and  he  promifed  to  fpeak  to  — 
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who  promifed  to  make  it  their  Intereft  to  Procure 
my  Return.  And  after  the  Camp  was  over,  I 
came  over  into  England  at  Noon-Day,  with  my 
Children,  and  fent  up  a  Letter  to  my  Lord  Noi^ 
ingham  to  acquaint  him  where  I  was.  It's  true,  I 
followed  King  James  into  Ireland,  but  had  no  Com- 
miflion,  only  ferved  the  Duke  ot  Ber-ivick  as  Aid  du 
Camp.  And  afterwards  I  went  into  Fiwue,  but  ne- 
ver ferved  there  with  any  Commiflion,  but  as  Ma- 
tter of  the  Horfe  to  the  Duke  of  Berwick.  And  I 
did  hope  that  the  Articles  of  Lij?terick  would  take 
off  a  great  Part  of  my  Oftence.  My  Lord,  I  hope 
you  will  reprefent  my  Cafe  favourably  i;o  the  Queen. 

Dr.  Sandys.  My  Lord,  I  beg  leave  to  fpcak  a 
Word  or  two  on  behalf  of  the  Prifoner.  My  Lord, 
I  foUicited 

L.  C.  J.  Holt.  What  you  can  fay  to  us  will 
fignify  nothing  ;  but  if  you  have  ati/  Thing  to  fay 
for  the  Prifoner,  you  muft  apply  your  felf  elfe- 
where. 

Mr.  Attor.  Gen.  My  Lord,  as  it  is  my  Duty,  I 
demand  Judgment  againft  the  Prifoner,  upon  his 
Ccnfeffion  of  the  Two  Indictments. 

Clerk  of  Avr.  James  Boucher,  thou  haft  been  in- 
dicted on  Two  Indidmcnts,  and  ccnfeiTed  thy  felf 
Guilty  of  both.  What  haft:  ch<iu  to  fay  why  Sen- 
tence of  Death  fhould  not  be  pronounced  againft 
thee  ? 

J.  Boucher.  I  hope  your  Lordfhip  will  be  plea- 
fed  to  intercede  for  me  to  the  Qiiecn. 

Clerk  of  Arr.  My  L-rds,  the  Q^ieen's  Juftices 
do  ftriftly  command  all  Perfons  to  keep  Silence 
while  Judgment  is  giving,  on  Pain  of  Imprifon- 
ment. 

L.  C.  y.  Holt.  Mr.  Boucher,  You  are  by  your 
own  Confeffion,  convicted  of  High-Treafon,  for 
•which  Judgment  of  Death  is  to  be  pronounced  upon 
you,  and  which  you  are  to  fufter  under  thofe  Cir- 
cumftances  which  the  Law  hath  appointed. 

The  Fad;  of  which  you  were  Accufed,  and  have 
now  Confefled,  is,  That  fince  the  Eleventh  Day  of 
December,  1688.  you  went  into  France  without  Li- 
cenfe  either  from  the  late  King  or  Qiieen,  and  have 
returned  fince  the  Fourteenth  of  January  i6^j. 
without  any  Licenfe  under  the  Privy  Seal,  eidier 
from  the  late  King,  or  Her  Majefty  that  now  is ; 
which  Fad  is  made  High-Treafon  by  the  Statute  of 
the  Ninth  Year  of  the  late  King. 

The  Wifdom  and  Juftice  in  making  that  Law, 
will  be  very  evident  to  any  one  that  will  but  reflect 
upon  the  Pofture  of  our  Aftairs  at  that  Time  :  For 
in  the  Year  preceeding  to  that  of  the  making  thereof, 
there  was  an  horrid  Confpiracy  formed  from  among 
that  Party  of  Men  who  had  fo  left  the  Kingdom,  to 
affaflinate  the  late  King ;  to  introduce  a  Popijlj  and 
French  Power,  for  the  Subverfion  of  the  Proteftant 
Religion,  and  the  Liberties  and  Properties  of  the 
People  of  England  :  which  was  managed  with  that 
Privacy,  carried  on  with  that  Secrefy,  that  it  was 
not  discovered,  nay,  not  fo  much  as  fufpeded,  un- 
til it  arrived  to  that  Maturity,  that  it  was  come  to 
the  very  Point  of  being  put  in  Execution. 
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The  Tl'uth  of  which  is  very  clear,  as  well  as  by 
the  Proofs  produced  at  the  Trials  of  feveral  of  the 
Maletaftors,  as  even  by  their  own  Confcflion. 

In  the  following  Year  the  Peace  of  Refivick  was 
made,  whereby  the  Intercourfe  was  reftorcd  between 
England  and  Fra.ue.  From  thence  it  was  evidentj 
that  divers  of  that  Party  of  Men  would  return  into 
the^  Realm,  and  thereby  have  an  Opportunity  to 
revive  and  carry  on  that  norrid  Delio;n,  in  the  Sue- 
cefs  whereof  they  had  been  fo  difappointed  ;  for 
which,  no  dovbt,  they  were  not  a  little  enraged,  and 
it  could  not  be  otherwife  expected  but  they  would 
make  ufc  it :  For  thofe  o.^  die  fame  Principles  will 
be  guilty  of  the  fame  Praaiccs. 

Theretorc  it  wa-  necelfary  to  make  a  Returning 
into  England  by  any  of  thofe  who  were  under  thefe 
Circu.iulances,  to  be  fo  very  penal,  unlefs  they 
fho'.ild  Hrft  gi\-e  Satisfattion  to  the  G.-.etnment, 
either  ol  their  Innocence  or  Repentance,  and  obtain 
a  Licenfe  and  Apprc^bation  for  tiieir  Return,  under 
the  Privy  Si^al  ;  tor  their  returning  iu  any  other 
iVlanner,  is  a  Danger  to  the  Queen's  Perfon,  and 
Her  Kingdom. 

Tliis  Treafon,  tho'  it  feems,  and  is  new  in  the 
Form,  yet  it  is  compounded  of  an  'Id  Treafon, 
known  in  the  antient  Law  of  the  Kingdom,  which 
is,  that  of  adhering  to  the  King's  Enemies.  For 
what  ca.i  be  thought  of  thofe  wao,  in  Time  of  War, 
fhall  abandon  their  own  Country,  be  haiboured  and 
protected  in  an>  Enemies  Countr>  ;  for  being  of  an 
Intereft  inconuftent  witli,  even  repugnant  to,  that 
of  their  own  ? 

What  your  Defign  might  be  in  returning  in  diis 
Manner,  whether  to  revive  and  purfue  thofe  wick- 
ed Pradice-.,  your  own  Confcience  is  your  Wic- 
nefs,  and  will  be  your  Judge ;  and  if  that  ftiall  ac- 
quit you,  ic  will  be  for  your  Advantage  in  the 
World  to  come.  But  you  are  an  Oftend'er  againft 
the  Law  of  the  Land,  which  hath  made  this  your 
Offence  to  be  High-Trenicn,  and  therefore  that 
Judgment  appointed  for  one  guilty  thereof  mull  be 
pronounced  ;  the  Court  therefore  doth  award,  T'hat 
you  be  conveyed  from  hence  to  Newgate,  the  Prifn 
from  -whence  you  came,  and  frcm  thence  you  are  to  be 
drawn  upon  a  Hurdle  to  Tyburn  ;  where  you  are  to 
be  hanged  by  the  Neck,  and  while  you  are  alive  to  be 
cut  down,  your  privy  Members  to  bf  cut  off,  and  your 
Bowels  to  be  cut  out  of  your  Body,  and  burnt  in  your 
View  ;  yotir  Head  is  to  be  cut  off,  and  your  Body  is  to 
be  divided  into  Four  Parts,  and  your  Head  and  your 
Quarters  are  to  be  difpofed  as  her  Majefly  jhall 
appoint.  And  the  Lord  have  Mercy  upon  your 
Soul. 

Clerk  of  Arr.     Goaler ;  look  to  your  Piifoner. 

J.  Boucher.  My  Lord,  I  beg  that  my  Friends 
may  have  Leave  to  come  to  me. 

L.  C.  J.  Holt.  You  fhall  have  fuch  as  is  ufual, 
and  as  is  fitting. 

Clerk  of  Arr.     Take  away  the  Prifoner. 

Accordingly  he  was  carried  back  to  Newgate,  hut 
"Was  reprievd. 
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CLXXVI.  The  Trial  of  DAYwLm^s AY,  /^r  High-Trealbn. 

i\pril  19.  1704,     3.  Ann. 


H  E  Court  being  fct,  Proclama- 
mation  was  made. 

Clerk  oj  Arr.  David  Lindfay 
hold  up  your  Hand,  (-;;/;  ch  he 
did.)  'Thou  flundejl  IndiEied  by 
the  Name  of  David  Lindfay  of 
London,  Gent,  fur  that  thcu  being 
a  SubjeEl  vf  the  late  King  William,  and  now  a  Sub- 
ject of  herprefem  Majejly,  after  the  E/ez'enth  Day  of 
December  1688.  viz.  the  26th  Day  of  March  1689. 
tuas  in  the  Kaigdom  o/' England,  viz.  at  the  Fari(h  of 
St.  Martins  in  the  Fields,  in  the  County  of  Middlefe.x  ; 
and  afterwards  and  before  the  Third  Day  of  Decem- 
ber 1^97,  viz.  the  Firfi  Day  of  Odioher  1696.  Thoic 

ihefaid  David  Lindlay  did  ■vdimtarily  go  into  France 
-     "  •       --      ■"•■••  fijs 


cr 


■without  Licenfc  frotn  the  late  King  William 
late  Q::een  Mary  ;  and  that  thou  the  faid  David 
Lindlay  en  the  faid  Third  Day  of  December  1697. 
■was  net  ivithin  the  Dominions  of  the  late  King  Wil- 
liam j  and  t  hat  rhou  the  faid  David  Lindfay  net  hav 
ing  the  Fear  of  God  in  thy  Heart,  nor  -weighing  the 
Duty  of  thy  Allegiance  towards  lur  Lady  the  Qiwen 
that  now  is,  thy  Supreme,  True,  Legitimate,  Lawful 
and  undoubted  Lady  ;  and  as  a  falfe  Traytvr  againfl 
our  faid  Lady  Anne,  the  Qjieen  that  now  is,  after  the 
14th  Day  of  January,  1697,  viz.  the  loth  of  Dc- 
cembrr,  inths  SecondTear  of  the  Reign  tf  our  Lady  the 
Qiieen,  did  traiterovfly  return  and  co?ne  into  the  King- 
dojn  of  England,  njiz..  at  the  Parijh  of  St.  Martins 
in  the  Fields,  in  the  County  o/Middlefex,  without  Li- 
cenfe  from  the  late  King  William  under  his  Privy 
Seal,  or  from  our  faid  Lady  the  Qiieen,  under  her 
Privy  Seal  obtained ;  againfl  the  Duty  oj  thy  Allegi- 
ance, and  againjl  the  For?nof  the  Statute,  and  againjl 
the  Peace  oj  our  Lady  the  Queen,  her  Crown  and  Dig- 
nity, 


ccc. 


Mr.  Lindfay,  {'Taking  a  Paper  out  of  his  Pocket  read 
it  to  the  Court.)  My  Lord,  I  am  very  forry  I  am 
fo  unfortunate  as  to  fall  under  the  Difpleafure  of  the 
Government;  and  being  willing  to  fave  the  Court 
all  unneccilary  Trouble  upon  my  Trial,  I  ha\e  there- 
fore refolved  to  con  efs  moft  of  the  Facts  charged 
upon  me  in  the  FadiAment,  ii/z,.  As  to  my  being 
in  France,  and  coming  into  England  without  Li- 
cenfe.  But  I  am  advifed  that  there  is  fomething  fo 
fingular  for  my  Benefit  in  this  Cafe,  that  1  beg  your 
Lordfhip  to  hear  me  by  Council  before  my  Arraign- 
ment ;  the  Council  I  delire,  arc  Mr.  IFilliams  and 
Mr.  Raymond. 

*  Mr.  Att.  Gen.     My  Lord,  he 
*3ir  £..':».  AV/^vy.     might  have  had  Council  afiigned 
him  before,  if  he  had  defired  it. 
L.  C   J.  Trevor.     You  fhall    have   thefe  Council 
afligned  vou  which  you  delire. 

*  Mr.  Soil  Gen.     My  Lord,   I 
''•?>\vSiminH,ircourt.     fuppofc  this  is  not  delired  now, 
with  any  Defign    to    delay    the 
Trial ;  the  Prifoner  muft  firft  plead  to  his  Indict- 
ment. 
L,  C.  J.  Trevor^    If  his  Council  be  here,  we  are 


willing  to  hear  what  they  have  to  fay. 

Clerk  cf  Arr.  Call  K\\:.  IVi  Hi  am  s  hxilI  Mr.  Ray- 
mond. (M-'ho  came  into  the  Court.) 

L.  C.  J.  Trevor.  Mr.  Raymond,  and  Mr.  IVUliamf, 
the  Prifcner  here  defires  you  may  be  of  Council  for 
him,  and  the  Court  have  affigned  you  to  be  of 
Council  tor  him  accordingly. 

Mr.  Att.  Gen.  He  has  heard  the  Indiftment  read 
to  him,  but  he  has  not  yet  pleaded  to  it. 

Mr.  Lindfay.  My  Lord,  I  delire  to  be  heard  by 
my  Council  rirft. 

Mr.  Ranncnd.  My  Lord,  I  apprehend  Mr.  L?W- 
fay's  Luention  is,  to  gi\'e  the  Court  as  little  Trou- 
ble as  may  be,  and  therefore  the  Fa£ts,  ot  which  he 
is  Guilty,  and  that  are  charged  upon  him  in  this  In- 
dictment he  will  confefs.  But,  my  Lord,  he  has 
been  advifed  by  his  Friends,  and  other  Council, 
that  his  Cafe  has  fomething  particular  in  it,  which 
he  hopes  will  be  tor  hi 3  Advantage,  and  defires  to 
have  the  Beiielit  of  wliat  can  be  pleaded,  belides 
Guilty  or  not  Guilcy. 

L.  CJ.  Trevor.  Is  there  any  other  Plea,  diac 
he  can  plead  fnecially  ? 

Mr  IVilliams.  My  Lord,  not  any  that  we  know 
of;  I  defired  him  to  advife  with  fome  other  Perfons 
about  it,  I  hope  he  has  done  fo.  As  to  the  Pri- 
foner's  Confefling,  or  Pleading  not  Guilty  to  the 
Indiftment,  it's  a  Matter  of  Prudence  and  not  of 
Law. 

L.  C.  y.  Trevor.     Let  him  plead  then. 
Clerk  of  Arr.     D.avid  Lindfay,    Art  thou  Guilty 
of  this  High-Treafon  whereof  thou  art  iudifted,  or 
not  Guilty? 

David  Lindfay.     Not  Guilty. 
Clerk  of  Arr.     Culprit,    How  wilt  thou  be  tried? 
David  Lindfay.     By  God  and  my  Country. 
Clerk  cf  Arr.     God    fend  thee   a  good  DcUve- 
rance. 

Mr.  Liiuifay.  My  Lord,  I  have  one  Favour  to 
beg,  that  my  Wile  and  Children  may  come  to  me. 

L.  C.  J.  Trevor.  I  think  he  may  have  that  Li- 
berty, in  the  PrelVnce  of  the  Keeper,  if  you  have 
nothing  to  object  againfl  it. 

Mr.  Attor.  Gen.  My  Lord,  we  are  willing  tliey 
fhould  come  to  him,  in  the  Prefence  of  the  Keeper; 
we  will  not  abridge  any  Man  of  what  he  can  leafon- 
ably  and  jr.ftly  defire. 

L  C.  J.  'Trevor.  Ha\e  you  pitch'd  upon  any 
Time  to  appoint  tor  the  Trial  ? 

Mr.  Att  Gen.  Yes,  my  Lord,  on  Monday  next,  if 
it  fait  the  Court.  He  ihall  have  a  Copy  of  the  Pan- 
nel,  and  all  other  rhinos  that  are  fit  for  him.  I 
fuppofe  my  Lord,  the  Prifoner  is  now  committed  to 
the  Sheriff  as  is  ulual  on  thefe  Occafions. 

L.  C.  J.  Trevor.  Yes,  he  is  committed  to  the 
care  of  the  Sherift. 

Clerk  of  Arr.  Where  is  the  Keeper  of  New- 
gate ?  He  appeared,  and  took  Charge  of  the  Prijoner. 
y-.nd  tben  the  Court  adjourned  till  Monday  Nine  of 
the  ClocL 
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Monday  April  14.    1704. 

THE  Court  being  fct,  and  the  FannJ  called 
over,  as  ufiial,  the  Prifoner  making  no  Ex- 
ceptions ;  the  following  Gentlemen  were  i'wvjrn  upon 
tlie  Jury. 

Tho.EUh,  Efq; 

Niib.  Goothuin,  Efq; 

'T/])-  Elackmore,  ]m\  Efq; 

Will.  Smiling,  Efq; 

Peter  Lekeus,  Eiq; 

70.  Pack,  Eiq; 


for  High-Treafbn. 


limothy  Lenoy,  Efq; 
Richard  Brown,  Eiq; 
^(/tp/'/;  "yorey,  Efq; 
"Tanner  Arnold,  Efq; 
Arthur  Bayly,  Efq; 
George  Ford,  Eiq; 


i.  C.  jf-  -^''''^-  Yen  Gentlemen  that  are  fworn, 
go  within  the  Bar. 

Clerk  of  Arr.  Dar'id  Lindfas,  hold  up  thy  Hand. 
\lVhich  he  did^  Gentlemen  of  the  Jury,  look  upon 
the  Prilbner,  and  hearken  to  the  Charge.  He  ftands 
indicted  by  the  Name  of  David  Lindjay,  or"  the 
City  of  London,  Gentleman,  &c.  as  before  in  the 
Indictment.  Upon  which  Indidmsnt  lie  hath  been 
arraigned,  and  hath  pleaded,  Noi  Guilty.  Your 
Ciiarge  is  to  enquire  whether  he  be  guilty  of  the 
£ud  Treafon,  whereof  he  flands  ind.fted.  If  you 
tind  him  Guilty,  you  are  to  enquire  what  Goods 
"and  Chattels  he  had  at  that  Time,  or  if  he  fled  for 
it.  Bur  if  you  find  him  not  Guilty,  you  are  to  fay 
fo,  and  no  more.  And  iland  together,  and  hear 
your  Evidence. 

Mr.  Alorlcy.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury,  This  is  an  indict- 
ment preferred  againil;  David  Lindfay,  the  Priib- 
ner  at  the  Bar,  for  High-Treafon,  for  that  he  be- 
ing a  SubjetSt  oi  the  late  King  William,  and  now 
a  Subject  of  her  prefent  Majefty,  after  the  eleventh 
T)a.y  oi.Deccmljcr,  1688,  viz..  the  twenty  fixth  Day 
of  Ald'ich,  1689,  was  in  this  Kingdom  of  England, 
viz..  in  St.  Martins  in  the  Fields,  in  the  County 
of  Middkfex,  and  afterwards,  and  before  the  third 
Day  of  December,  1697.  viz..  the  firft  Day  of 
OElober  1696.  the  Prifoner  did  \oluntarily  go  in- 
to France  without  Licenie  either  Iroui  the  late 
King  Williary!,  or  the  lace  Qiieen  Mary  :  And  that 
the  Prifoner  on  tne  riiiid  Day  of  Z)ft£'7,vi.r,  1697. 
was  not  within  the  Dom.inions  of  the  late  King 
lViIlia?n.  But  the  Prifoner,  not  weighing  the  Du- 
ty of  his  Allegiance  towards  ovir  foveteign  Lady 
the  Qiieen,  did,  as  a  falie  Traitor,  after  the  14th 
Day  oi- 'January  169-j,  viz,,  the  loth  Day  oi  De- 
cember, in  the  lecond  Year  of  the  Reign  of  her 
now  Majefly,  traiteroully  return  and  come  into 
this  Kingdom  ot  England,  viz..  in  the  Pariih  of 
St.  Martins  in  the  Feids,  in  the  County  of  Alid- 
dlefes,  without  Licenie  cither  from  the  late  King 
William  undjr  his  Privy-Seal,  or  from  her  now 
Majefty  under  her  Pri\'y-Seal ;  and  this  he  hatli 
done  againff  the  Duty  or  his  Allegince,  and  againft 
the  Form  of  the  Statue  in  this  Cafe  made  and  pro- 
vided.    To  diis  Charge  he  hath  pleaded  Not  Guilty. 

If  we  pro\e  him  Guilty  I  doubt  not  but  you  will 
tind  him  lb. 

Mr.  D.  Lindfay.  I  iliall  give  your  Lordfhips, 
and  the  Court,  as  little  Trouble  as  may  be.  I  fhall 
only  beg  leave  to  ftate  my  Cafe  truly  before  you, 
and  then  I  fhall  fubmit  to  your  Judgment. 

L.  C.  J.  Holt.  Mr.  Lindfay,  if  you  had  a  mind 
to  confels  you  fhould  have  done  it  before,  now  the 
Jury  are  to  enquire  whether  you  are  Guilty  or  not. 

Lindfay.  My  Lord,  I  only  defirc  to  be  heard  as 
to  the  Faft. 

L.  C.  y.  Holt.  You  mufl  flay  till  the  Qiieen's 
Evidence  is  heard,  and  then  you  may  fay  what  you 
can. 
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Mr.  Williams.  My  Lord,  his  Intentions  may  bi 
as  to  fome  things  to  fave  the  time  of  the  Court; 
and  perhaps  to  eafe  the  Qiieen's  Coimcil  of  Ccm^ 
trouble. 

L.  C.  y.  Holt.  Let  the  Qiieen's  Council  flate  t!ic 
Evidence  firff ,  and  then  it  may  be  proper  ior  liini 
to  fay  what  he  will. 

Sir  T.  Poiuis,  [the  Qiieen's  Serjeant.]     You  mufl 
either  confefs  the  Treafon  wherewith  you  are  charg-  ■ 
ed,  or  elie  we  muft  proceed  to  prove  it. 

L.  C.  y.  Holt.  If  you  open  the  Evidence,  then  it 
may  be  he  will  confefs;  but  it  mull  be  firft  opened. 

Sir  T.  Powis.  My  Lord,  there  is  nothing  meant  by  ^ 
us  to  reftrain  him  in  any  Thing  that  he  has  to  fay ;  all 
that  we  deiign,  is  to  put  him  into  a  proper  Method. 
It  is  proper  that  he  fhould  underltand  the  Caie, 
He  has  pleaded  Not  Guilty,  and  we  are  under  a 
Neccfilty  to  fiiow  what  E\'idence  we  have  to  prove  - 
him  Guilty.  My  Lord,  this  Indiftment  is  founded 
on  an  Act  of  Parliament  made  in  the  ninth  Year 
oi  the  late  King  PP'illiam.  And  it  is  grounded  on 
very  good  Reafons  ;  ior,  as  it  is  taken  notice  of 
in  tliis  A£c,  there  had  been  a  former  Act  made 
in  the  tliird  and  fourth  Years  of  the  Reign  of 
the  late  King  JViliiam  and  Qiieen  Mary,  by  which 
it  was  made  HiG:h-Treafon  for  any  to  repair  into 
France  widiout  Licenfe;  that  any  one  that  did  lo, 
fhould  fall  undet  the  Guilt  of  High-Treaf  m.  But 
that  Aft  was  calculated  only  for  the  Time  tiie  War 
lafled,  and  was  of  no  longer  continuaunce ;  and 
there  being  a  Peace  concluded,  the  Preanrbie  of. 
this  Aft  takes  notice,  that  thereby  it  would  become 
necellary  tor  the  carr)  ing  on  of  Trade  and  Com- 
merce between  England  and  France,  that  there 
fhould  be  a  Freedom  of  going  and  coming  out  of, 
and  into  the  laid  Kingdoms  rcfpefti\'ely.  And 
therefore  the  Aft  further  fays,  that  whereas  feve- 
ral  Perfons  who  had  been  in  Arms,  or  had  beca 
i-ngaged  in  treafonable  Practices  againft  the  King 
and  Government,  and  other  difatletted  Perfons  (as 
all  that  reforted  into  France  without  Licenfe,  du- 
ring the  V/ar,  were  fuppofed  to  have  fufFieiently 
fliewed  themfclves  difatfl-fted  to  the  Goverment) 
therefore  the  Aft  goes  on,  and  provides  aaainft 
the  Miiehieis  that  might  enfue;  and  fays,  If  any 
01  his  Majefty 's  Subjefts  who  Jiad  voluntarily,  fince 
the  eleventh  of  December,  1688.  gone  into  France 
without  Licenfe,  and  fhould  at  any  Time,  after 
the  14th  Oi  yanuary,  i6g-/.  return  into  England 
without  Licenfe,  that  faeh  Perfon,  (o  doing,  fhould 
fall  under  the  Guilt  and  Penalty  o!"  Higli-Treafon. 
This  is  the  Sublf  ance  of  the  Aft  upon  which  the  In- 
dictment is  formed.  Now,  that  which  we  have  to 
charge  and  pro\"e  upon  the  Prifoner,  is,  That  lie  was 
here  in  England  alter  the  iithoi Di'cc}nber,  i683. 
We  are  ready  to  prove  that  he  was  here  in  the  be- 
ginning ot  March,  1689.  that  he  went  into  France 
in  OEiober,  i6g6.  that  he  alterwards  returned  into 
England  in  Dece?nber  hift.  We  fay,  he  went  into 
France  without  Licenfe,  and  return'd  without  Li- 
cenfe;  and  it  will  be  his  Part,  if  he  can,  to  make 
it  appear  otherwife.  It  he  does  not  admit  thcfe 
Fafts,  we  fhall  call  our  Witnelles  to  prove  them 
upon  him.  If  they  are  Fafts  that  he  admits,  then 
lie  may  regularly  proceed. 

Mr.  Lindfay.  '  My  Lord,  may  I  fpcak  now?    ■ 

L.  C.  y.  Holt.     Yes,  y')u  ma)'. 

-Mr.  Lindfay.  My  Lo'rd,  1  do  confefs,  that  being 
a  Nati\'e  ot'  Scotland,  and  never  having  had  any 
Office  in  England,  I  did  go  into  France  with- 
out his  late  Majefty's  Licenfe,  after  the  Time  men- 
tioned in  the  Aft;  and  I  did  continue  beyond 
U  u  u  Sea 
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Sea,  till  I  was  Informed  riiat  her  Majefty  did, 
according  to  her  ufual  Clemency,  by  her  gracious 
Proclamation  in  i  yof.  give  a  general  Pardon  to  all 
her  Subjeds ;  and  being  defirous  to  take  the  Ad- 
vantage of  it,  and  to  return  to  my  native  Country, 
I  came  into  Scotland,  where  1  prefented  my  felf 
before  the  Government,  and  had  the  Benefit  of 
the  Queen's  Proclamation  allowed  me.  Whereupon, 
my  Lord,  being  advifed  by  fome  eminent  Council 
there,  that  I  was  as  free  to  come  into  England,  as 
any  other  Subjeft  ;  and  having  my  Wife  and  Chil- 
dren here,  1  came  to  London  by  the  Way  of  Ber- 
•wick.  Therefore,  my  Lord,  humbly  conceiving, 
in  thefe  Circumftances,  that  I  am  not  guilty  of 
Treafon  within  the  Intent  of  this  Aft,  I  defire  to 
be  heard  by  my  Council. 

L.  C.  y.  Holt.  You  own  you  went  into  France 
iince  the  mh  oi  Deceml/er,  1688. 

Lindfay.    Yes,  my  Lord. 

L.  C.  J.  Holt.  From  what  Place  did  you  go  into 
France,  trom  England,  or  from  Scotland. 

Lindfay.     From  England. 

L.  C.  y.  Holt.     Then  he  confefles  the  whole  Faft. 

Mr.  Sol.  Gen.  But,  my  Lord,  he  was  there  be- 
fore 1(597. 

L.  C.  y.  Holt.  You  muft  agree  on  the  Faft.  He 
fays  he  did  go  Into  Scotland  within  the  Time  men- 
tioned in  that  Proclamation.  And  being  in  Scot- 
land, he  fays,  he  did  advifc  with  fome  learned  Coun- 
cil, and  they  told  him  he  might  fafely  come  into 
England.  Now  do  you  admit  that  he  did  go  in- 
to Scotland  on  that  Occafion  of  the  Qiieens  Pro- 
clamation ? 

Mr.  Att.  Gen.  My  Lord,  as  to  that  Faft,  we 
cannot  admit  it.  There  was  no  Licenfe  mentioned 
in  it,  the  Proclamation  gives  no  Licenfe  to  come 
into  England,  only  a  general  Pardon.  What  his 
Council  will  make  of  it,  I  cannot  tell. 

L-  C.  7-  Holt.    Do  you  expeft  it  (hould  be  proved  ? 

Mr.  Att.  Gen.  If  he  will  fhew  us  the  Procla- 
mation, if  it  be  the  fame  that  I  have  I  will  al- 
low it. 

L.  C.  J.  Holt.  Produce  that  Proclamation,  look 
upon  it,  it  may  be  you  will  admit  it  without  any 
further  Proof. 

T'hen  the   Proclamation  was  produced,    and  Mr. 
Attorney  General  looked  on  it. 

Sir  T.  Powis.     Will  they  have  it  read  ? 

Mr.  Att.  Gen.     It  may  be  read  if  they  defirc  it. 

Mr.  Williams.  My  Lord,  we  defire  it  may  be  read. 

Sir  T!  Points.  My  Lord,  we  would  not  have  it 
look'd  on  as  a  thing  of  Right  to  be  read,  without 
flirther  Proof. 

L,  C.  J.  Holt.  No,  that  is  of  Grace,  it  is  a  vo- 
luntary Offer  of  yours. 

Mr.  Att.  Gen.  Then  I  Ihall  not  oppofe  the  read- 
ing of  it. 

L.  C  y.  Holt.  Then  you  do  admit  that  to  be 
the  Queen's  Proclamation  for  Scotland. 

Mr.  Att.  Gen.    Yes,   my  Lord. 

Mr.  JVilliams.  I  defire  to  know,  whether  they 
admit  the  Prifoner  to  be  a  Native  o'i  Scotland: 

Mr.  Att-  Gen.     We  do  not  know  that.  ^ 

L.  C.  y.  Holt.  Then  you  muft  prove  it,  if  you 
think  it  material. 

Sir  T.  Powis.  My  Lord,  he  went  from  England 
into  France,  and  returned  from  France  into  Eng- 
land again. 

L.  C.  J.  Holt.  He  muft  be  taken  for  a  Native  of 
England,  unlefs  he  can  prove  the  contrary. 
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Mr.  Williams.    My  Lord,  fhall  we  firft  read  the 
Proclamation,  or  prove  him  a  Native  of  Scotland  ? 
L.  C.  J.  Huh.     Read  the  Proclamafion  firft. 
[T'hen  the  Clerk  read  the  Proclamation.^ 

A  Proclamation  of  Indemnity. 

ANr^E  R. 
"     A   NNE  by  the  Grace  of  God,    Queen  o( 

J~\,  "  Scotland,  England,    France  and  Ireland, 

"  Defender  of  the  Faith,  &c.      To  all  and   fun- 

"  dry  our  good  Subjefts,    to  whom  thefe   Prefents 

"  do  or  may  concern,  greeting.      Forafinuch  as  it 

"  has  been,   and  is  our  conftant  Refolution  and 

"  Defign,  to  eftablilh  the  Peace,  and  promote  the 

"  Weltare  of  our  People ;    not  only  by  procuring 

"  the  equal  and  impartial  Adminiftration  of  Ju- 

"  ftice,    but  alfo  by   fuch  a  mixture  of  the  benign 

"  Influences  of  our  Goodnefs    and  Clemency,    as 

"  may  beft  compofe  all  Diftempers,  and  give  a  juft: 

"  AiTurance  againft  all  Fears  and  Jealoufies:    And. 

"  for  that  Effeft,  we    being  defirous  to  compleat 

"  the   Indulgence   that  hitherto   we   have  ftlewed, 

"  and  to  reclaim  even  fuch    Offenders   as  might 

"  juftly  have  expefted  the  deferved  Effefts  of  our 

"  Difpleafure.      And  that  for  Time  to  come,  wc 

"  may   by  a  gracious  Pardon  and  Aft  of  Oblivi- 

"  on,    eftablifh  firm  Peace  and  Concord  amongfl 

"  all    our    Subjefts.       Therefore   we,    of  certain 

"  Knowledge,    and   by   Virtue   of  our    fovereign 

"  Power  and    Authority,  Pardon,  Remit,  Indem- 

"  nify,  and  for  ever  Acquit,    all    and  every   one 

"  of  our  Subjefts,  of  all   Crimes  of  Perduellion, 

"  Rebellion,  T'reafon,  Concealing  of  Treafon,  Har- 

"  bouring.  Receipt,    Supplying,    Correfponding  and 

"  Intercommuning     ruith    Rebels,     and     Declared 

"  Enemies,    the    impugning  the  Dignity    and  the 

"  Authority  of  the   Eftates  of  Parliament,  and  all 

"  other   Kinds  of  Treafon  or  Lefe  Majefty,    whe- 

"  ther  Common  or  Statutory,    and  of  all  Crimes 

"  of  Lefing-making,    whether  to  us  or  our  Sub- 

"  jcfts.    or    to  our  Subjefts  of  us.    Depraving  or 

"  Mifconftruing  our  Laws,    or  of  any  of  our  Pro- 

"  ceedings,    or  Mifreprefenting  or    Slandering  us 

"  or  our  Proceedings  in  any  Sort ;  and  all  Breaches 

"  or  Abufes  of,  or  Malverfations  in  publick  Trufts, 

"  with    aU  other    Crimes,    Delinquences   or    Tranf- 

"  g^'^JP'Ons  of  whatfoever  Nature  or  Qtiality,    com- 

"  viitted,    afted  or  done  by  any  ot  Her  Subjefts 

"  by    Word   or    Writ,    or    incurred    by    any   other 

"  Acl   either   by   Commiffiun   or  Omiffion,    preceed- 

"  ing  the  Date  of  thefe  Prefents,    and  which    di- 

"  reftly    or    indireftly    are,      or   may    import     the 

"  Contravention    of  any    La'u'    or    AEl    0}   Parlia- 

"  7nent,    Cuftom     or     Conftitution    of    that   our 

"  antient   Kingdom ;    and  that   in  fo  far   as  the 

*'  fame   may   infer   any   Pain  or  Punijhment  again/i 

"  any   of  our   SubjeEJf,    either  in   tlmr  Lives,  For-. 

"  tunes,  Eflates,  Fame  or  Reputation.     All  which, 

"  we  by  Virtue  of  our  royal  Power  and  Autho- 

"  rity  aforcfaid.  Will,  Declare   and  Ordain  to   be 

"  hereby   Pardoned,    Acquitted  and   Indemnified, 

"  and  put  in   perpetual  Oblivion;    and  that  tint 

"  General  Pardon  and  Indemnity  Jhall  be  as  valid 

"  and  effe^iial  to   all   our  SubjeEls  for  their   Exo- 

"  neration  and  Difcharge  of  all  Pains  and  Punijh- 

"  ments,    as  if  every   particular    Crime,    Offence, 

"  Delinquency    or    Mifdemeanor    -were    here    fet 

"  down,    and  as  if  Retni/fons,  under  our  Great  Seat 

"  were  pajl   and  granted  jor   the  fame,    wherewith 

"  we  for    our    Selves    and   Succeffors    difpeiife     for 

"  ever.       Like  as  we   hereby    Prohibit  and   Dif- 
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*•  charge  any  of  bur  Miniflers  or  judges  to  call  in 
"  Qiieftion,  or  proceed  againft  any  of  our  faid 
"  Subjefts  for  the  laid  Crimes,  and  tncir  Crimes 
"  and  Punilhments  in  any  Time  coming ;  deda^ 
•"  ring  and  Ordaining  tlis  our  general  Pardon  and 
"  Indemnity  to  be  interpreted  and  underftood  in  the 
"  mofi  benign,  javourable  and  curhprehenjlve  Senfe  the 
"  fame  can  admit,  for  the  fecurity  of  our  SuhjeEls. 
"  Excepting  always  forth  and  from  this  gene- 
"  ral  Pardon  and  Indemnity,  all  Fu.'-fauhers, 
"  and  Sentences,  and  Dooms  th.reof,  and  all  pe- 
"  cunial  Fines  and  Unlaws  already  paid  or  tranf- 
"  afted  ;  and  but  prejudice  to  us,  or  thcfe  cora- 
"  miffioned  by  us,  to  call  all  Collectors  and  other 
"  Intromitters  with  publick  Money,  to  give  Ac- 
''  count  of  their  Intermiffions,  and  to  make  Pay- 
"  ment  of  what  fhall  be  found  due  by  their 
"  Intermiffions.  And  farther  excepting,  all  Vlan- 
"  {laughters.  Murders,  Altaffinations,  Witchcrafts, 
"  Fire,  Railings,  Depredations,  Robberies,  Rapts, 
"  Spulzies,  Thefts,  Houfe-brcakings,  Mutilacions, 
"  Adulteries,  Blafphemics  and  Delinquences  of 
"  Immorality.  All  which  Crimes,  and  thofc  guil- 
"  ty  thereof,  are  no  ways  to  be  comprehended 
"  in,  or  have  any  Benefit  by  this  our  Pardon  and 
"  Indemnity  as  t'.ie  faid  Crimes  excepted.  And 
"  laffly,  to  the  end  all  our  good  Subjects  may  have 
"  Notice  of  our  royal  Will  and  Pleafure,  we  do  here- 
"  by  command  our  Lien  King  of  Arms,  and  his 
"  Brethren,  Heraulds,  Pudivants,  and  Meilengcrs 
*'  at  Arms,  to  make  due  Publication  hereof  at  the 
"  Market  Crofs  oi  Edinburgh ;  for  ail  which  thefe 
"  Prefents  ihall  be  a  fr.fficient  Warrant  Given  at 
Our  Court  at  St.  James'j,  March  idth,  170-}-,  and  of 
our  Reign  the  fecond  Tear. 


By  her  Majeftys  Command. 


Queensberry, 


GOD  fave  the  QUEEN. 

Mr.  "Raymond.     Look  on  the  Backfide, 

Mr.  Att.  Gen.     What  is  that  ? 

Mr.  Raymond.  A  Certificate  from  the  Duke  of 
Queensberry,  Secretary  of  State  of  Scotland,  that  it 
is  a  true  Copy. 

Mr.  Att.  Gen,     We  admit  it. 

Mr.  Williams.  Then,  my  Lord,  it  is  infifted  on 
that  we  (hould  prove  the  Prifoner  a  Native  of  Scot- 
land. 

Mr.  Att.  Gen.  If  you  think  it  material,  you 
may  prove  it. 

L.  C.  y.  Holt.  They  did  think  it  material,  and 
therefore  made  it  part  of  their  Cafe. 

Mr.  IVilliams.  Call  James  Grey,  Efq;  {who  ap- 
peared and  vias  fworn.)  Sir,  do  you  know  the  Pri- 
foner at  the  Bar  ? 

J.  Grey.     Yes. 

Mr.  Williams.     What  Countryman  is  he  ? 

5f.  Grey.  Always  reputed  oi  Scotland,  I  have  known 
him  this  20  Years,  and  he  was  always  reputed  fo. 

i.  C.  J.  Holt.  Have  you  known  him  twenty 
Years  in  England} 

y.  Grey.  Yes,  my  Lord,  in  England,  not  in 
Scotland. 

Mr.  Sol.  Gen.  Have  you  had  any  Correfpon- 
dence  with  him  ? 

y.  Grey.  No  Sir,  no  great  Correfpondence. 
In  King  James's  Time  he  was  Secretary  to  the 
Lord  Melfort. 

Mr.  Williams.  What  Countryman  was  he  repu- 
ted then  ? 

y.  Grey.    A^cotchtnan. 
VOL.V. 
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L.  C.  J.  Holt.     Did  you  know  his  Family  ? 

y.  Grey.  No,  I  have  been  always  in  England, 
1  did  not  know  his  Family. 

Mr.  Wiliiains.      We  have  another  Evidence. 

L.  C.  y.  Huh.  You  muft  bring  better  Proof  than 
this,  or  clfe  it  will  not  do. 

Mr.  Williams.  Call  Mr.  Ti-umbal,  (zvho  appear- 
ed, and  xvas  fxvorn.)  Mr.  Trumbal,  do  you  know 
the  Prifoner  at  the  Bar  ? 

Trumbal.     Yes. 

Mr.  M'"illia?ns.     How  long  have  you  known  him. 

T'rumbal.     I  have  known  him  this  twenty  Years. 

Mr.  Williams.  What  Countryman  did  you  al- 
ways reckon  him  ? 

Trumbal.     A  Scotclnnan. 

L.  C.  f.  Holt.     How  do  you  know  that  ? 

Trumbal  He  has  been  always  reputed  fo.  He 
dealt  in  Wine  with  one  that  I  knew,  and  fo  I  came 
to  know  him. 

Mr.  IVilliams.     Did  you  know  him  in  Scotland  ? 

T'rumbal.     No. 

Mt.  Att.  Gen.  Have  you  known  him  any  where 
but  in  England  > 

Trumbal.  No,  but  he  has  been  rep-jted  a  Scotch- 
man, that  dealt  in  \Vine.  He  iiad  always  the  Re- 
pute of  an  honcft  Man. 

Mr.  MMiams.  Call  Charles  Canair,  (who  appear^ 
ed.) 

Mr.  Att.  Gen.  You.  fhould  bring  your  Witnefles 
into  ihe  Court.     What  is  your     ame  Sir? 

Mr.  Canair.     Charles  Canair. 

Mr.  Williams.  How  long  have  you  known  the 
Prifoner  ? 

Mr.  Canair.     Ever  fince  I  was  a  Child. 

Mr.  Williafns.     Where  did  you  know  him? 

Mr.  Canair.  In  Scotland.  1  remember  him  from 
a  Child. 

L.  C.  J.  Holt.  And  you  knew  him  to  be  a  Na- 
tive of  Scotland  ? 

Mr.  Canair.    Yes,  myLord,  of  Dundee  in  Scotland. 

L.  C.  y.  Holt.  Did  you  know  any  of  his  Rela- 
tions ? 

Mr.  Canair.  'Yes,  my  Lord,  his  Father  was  of 
Dundee  in  Scotland. 

Mr.  M'-'illiams.  My  Lord,  we  have  fomethin<^ 
farther  to  prove. 

I.  C.  y-  Holt.     What  is  it  ? 

Mr.  Williams.  That  the  Prifoner  was  allowed 
the  Benefit  of  this  Proclamation  m  Scotland;  and 
we  beg  leave  to  fay,  this  Fa6:  which  is  now  charg- 
ed againft  him  is  already  pardoned. 

Mr.  Att.  Gen.  That  Pardon  has  Influence  in 
Scotland,  not  in  England. 

Mr.  WiHiams.  Then  you  admit  alfo  that  the  Pri- 
foner had  the  Benefit  of  this  Proclamation  allowed 
him  in  Scotland. 

Mr.  Att.  Gen.     I  know  nothing  of  that. 

L.  C.J.  Holt.    Now  go  on  and  ftate  your  Cafe. 

Mr.  Wiliiains.  My  Lord,  Mr.  Attorney  General 
is  not  pleafed  to  admit  we  had  the  Benefit  of  the 
Proclamation  allowed  us  in  Scotland. 

Mr.  Att.  Gen.  They  infift  on  what  I  know 
nothing  of;  if  they  think  they  can  have  any  Be- 
nefit by  it,  they  may  prove  it. 

Mr.  Raymond.  We  have  done  our  Endeavour 
to  have  the  Secretary  of  State  of  Scotland  appear 
here,  but  I  don't  know  whether  he  has  done  us 
the  Favour.  We  have  the  Certificate  under  his 
Hand. 

L.  C.  y.  Holt.     Is  it  the  fame  Hand  ? 

Mr.  Att.  Gen.  My  Lord,  he  afl'erts  that  Certi- 
ficate, but  we  know  not  whether  it  be  true. 

U  u  u  2  L.  C.  J.  Holt. 
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L.  C.  7.  Hoh.     Then  that  miift  be  proved. 

Mr.  Raymo7icl.  Call  "Tbo.  Bnice,  Efq;  (ti.'/;o  ap- 
peared, and  zuas /worn.)  Mr.  Bruce,  do  you  know 
the  Prifoner,  and  whether  he  had  Beneht  ot  the 
Pardon  in  Scotland. 

Mr.  Bruce.  1  know  very  little  of  him.  I  know 
he  was  at  Edinburgh  lafl  Summer,  and  was  under 
Continement  there,  and  under  Examination  fe\xral 
times ;  but  aitcr  fome  Days  he  was  at  Liberty  a- 
gain.     That's  all  that  I  know. 

Ml".  Raymond.  Was  he  not  at  Liberty  by  leave 
of  the  Government  ? 

Mr.  Bruce.     It  was  fo  believed. 

Mr.  Att.  Gen.  Can  you  tell  when  he  came  back 
to  Scothind  ? 

Mr.  Bruce.  No  Sir.  He  was  in  Cuilody  about 
July  laft. 

Mr.  Att.  Gen.  Can  you  be  particular  to  the 
time  ?     Was  it  in  June  or  July  ? 

Mr.  Bruce.  I  can't  be  pofitive,  it  was  in  the 
time  when  the  Parliament  fate.  I  never  was  in  his 
Company. 

Mr.  Raymond.     Call  Mr.  Southerland. 

Mr.  Att.  Gen.  I  know  not  why  we  fhould 
trouble  the  Court  with  this.  What  fignifies  the 
Pardon? 

L.  C.  J.  Holt.  Let  them  make  what  ufe  they 
can  of  it. 

Mr.  Att.  Gen.     Sir,    What  is  your  Name  ? 

Mr.  Southerland.     Southerland. 

Mr.  Rayynond.  Do  you  know  any  thing  or^  the 
Prifoner's  having  any  Benefit  allow'd  him  of  the 
Scotch  Pardm  ? 

Mr.  Southerland.  I  heard  he  had  furrendred  to 
the  Government. 

Mr.  Raymond.  Was  he  difchargcd  by  the  Go- 
vernment ? 

Mr.  Southerland.  Yes,  it  was  generally  report- 
ed fo. 

Mr.  Att.  Gen.     What  time  was  that,  Sir  ? 

Mr.  Southerland.     In  June  or  July  lafl:  Summer. 

Mr.  Att.  Gen.  Was  he  there  the  27th  oi  July, 
or  before  ? 

Mr.  Southerland.     I  cannot  be  pcfiti\-e. 

Mr.  Raymond.  Call  Dr.  Hntton,  [  ivho  appeared.) 
Doctor;  What  do  you  kn- w  ot  the  Prifjner's 
having  the  Benefit  of  ihi  Scotch  Pardon,  and  its  be- 
ins  allowed  him  by  the  Go\ernmcnt? 

"Dr.  Hutton.  I  was,  in  September,  at  Edinburgh, 
and  there  I  faw  Mr.  Lndfay  at  the  Qi<eeni- 
Head,  with  the  Attorney  General.  He  had  been 
examined  about  fome  Letters  (as  1  heard  fay) 
that  had  been  directed  to  him.  And  there  I 
heard  Sir  John  Stuart  tell  him,  the  Council  had 
fet  him  Free.  And  I  met  him  afterwards  at  Li- 
berty, and  it  was  done  upon  the  Proclamation  of 
Indemnify. 

yiclViHiams.     What  Religion  is  he  reputed  of? 

Dr.  Hutton-  I  know  not  that.  But  I  ha\'e 
known  him  fix  and  twenty  Years,  and  I  heard  him 
tell  Sir  James  Stuart  (who  asked  him  why  he  came 
away  from  France)  becaufe  he  would  not  be  a  Pa- 
pift,  and  he  faid,  he  had  rather  go  to  the  Gallows, 
than  return  again. 

Mr.  Williams.  What  is  his  Temper?  Is  he  a 
quiet  Man  in  relation  to  the  Government;  or  of 
a  turbulent  Temper.? 

Dr.  Hutton-  1  have  always  known  him  a  fair, 
peaceable,  friendly  Man. 

Mr.  Raymond.  Doctor,  I  would  ask  you  one 
jQueftion,  whether  you  have  any  Law  in  Scotland 
iJiat  prohibits  going  into  France? 
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Dr.  Hutton.  I  do  not  know.  I  know  feveral 
Perfcns  that  came  irom  France  to  Scotland. 

Mr.  Att.  Gen.     Dr.  you  give  him  a  fair  Charafter. 
Can  you  tell  in  whofe  Ser\'ice  he  was  in  France  ? 
Dr.  Hutton.     No,  Sir ;  I  cannot. 

Mr.  Att.  Gen.  What  was  his  Affection  towards 
the  Government  ? 

Dr.  Hutton.     I  know  nothing  of  that. 

Mr.  Sol.  Gen.  When  did  he  return  into  Scotland i 
was  ic  before  or  after  the  27th  oi  July? 

Dr.  Hutton.     I  do  not  know. 

Mr.  Ravmnd.  He  cc^rTiC  into  E:-r 'mi d  in  Septem-' 
her  laff,  after  he  Jiad  his  Pardon.  We  fay  he  came 
through  Nurthumberlnnd,  and  ctiier  Places  liidier, 
and  in  this  County  lie  was  taken. 

Mr.  Lhidfay.  i  v:as  taken  no  where,  but  furren- 
dered  my  leit  to  Sir  Charles  Hedges. 

Mr.  lViIiiu7ns.  The  Faft  is,  that  he  came  from 
Scotland  through  Ni,rthv.mherland,  Gc.  and  fo  into 
Middlesex,  and  furrendred  himfeli ;  fo  that  A'i/;-- 
thu??!berland  was  the  firft  County  of  £»^/(/Hi^tliat  the 
Prifoner  came  into,  after  his  leaving  Scotland  ;  and 
lb  that  the  Treaicn,  if  an)','was  committed  there,  and 
we  inlifl;  that  the  Arraignment  and  Trial  ought  to 
be  there. 

L.  C.  J.  Huh.  If  you  infifl  upon  it,  that  the 
Treaicn  committed  N>,as  in  Northumberland,  then 
you  muft  prove  it. 

Mr.  If'il'.iams.  My  Lord,  with  fubinifficn.,  tho' 
the  Fact  being  that  Nuithumberland  was  the  iirft 
County  of  England,  that  we  came  into,  yet  i:  miiy 
be  dif+icult  to  us  to  prove  it ;  but  with  fubmifficri, 
it  may  not  be  abfolutely  neceilary  for  us  to  pro\"e, 
that  Mcrthiimberland  was  the  firft  County,  in  regard 
that  your  Lorihip  will  take  notice  tisat  Aliddlefex 
cannot  be  the  firfl  County,  it  being  impoffible  to 
come  from  Scotland  into  Middle/ex,  witliout  being 
in  other  Counties  before  ;  and  the  Indiftment  ought 
to  have  been  in  the  tirfl;  County  of  England  he  came 
into. 

Air.  Att.  Gen.  My  Lord,  we  indift  him  where 
we  find  him. 

Mr.  Ray?ncnd.  Wc  can  prove  that  he  came  firis: 
to  Berwick,  then  through  Northumberland,  before  he 
came  into  Aliddlefex. 

L.  C.  J.  Holt,     ii  you  can,  do. 

Mr.  Ra)n:oiid-  Yj\:.  Hutton,  do  you  know,  where 
he  came  hrlt  into  Enghi'.'d,  and  whicii  w  ay  he  came 
hither  ? 

Dr.  Hutton.  No,  indeed  ;  I  have  heard  tlrat  he 
came  through  Northumberland,  &c. 

Mr.  Raymond.     Did  you  lend  him  your  Horfe  ? 

Dr.  Hutton.  No  Sir,  but  a  Friend  of  mine  did 
lend  him  his  Horfe. 

Mr.  Raymond.     Where  does  your  Friend  live  ? 

Dr.  Hutton.     At  Edinburgh. 

Mr.  Raymond.  Did  he  come  liither  on  thac 
Horfe  ? 

Dr.  Hutton.  Th.at  I  know  not.  He  was  left 
tliere  by  a  Friend  of  mine,  to  be  fent  into  England 
with  the  firft  Opportunity,  and  fo  he  (ent  him  by 
Mr.  Lindfiy. 

Mr.  Raymond.  Did  he  make  ufe  of  tliat  Horfs 
all  the  Way  ? 

Dr.  H'ttoii.     I  know  not  that. 

Mr.  U'illiains.  My  Lord,  /  am,  by  your  Lord- 
fhip's  Perrniifion,  of  Council  for  the  Prifoner : 
And  I  hope  tnis  free  and  inj^enuous  ConfefTion 
which  he  has  now  made  at  the  Bar,  being  the 
Very  fame  which  he  before  made  at  his  Arraign- 
ment ;  and  being  the  very  fame  ConfefTion  whicli 
he  made  before  the  Secretary  of  State,  and  others,- 

before 
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before  whom  the  Prifoner  was  examined,  will  be 
taken  and  weighed  by  the  Court  as  a  j^ood  Argu- 
ment of  the  Sincerity  ot  this  unfortunate  Gentleman  5 
and  that  he  Defigns  in  his  Trial  to  put  your  Lord- 
fliip  to  as  little  Trouble  as  poilible.  My  Lord,  It 
has  been  proved  that  he  is  a  Native  of  Scot/and,  and 
he  always  has  been  of  the  Pyote'lant  Religion.  He 
has  been  indeed  in  France,  but  finding  he  could  not 
enjoy  his  Religion  there,  he  was  refclv^d  by  the  firft 
Opportunity  to  endeavour  to  gain  a  Liccnfe  from 
the  Government  for  hi.>  Return  into  his  own  Coun- 
try. In  the  mean  time  comes  out  Her  Majefty's 
Gracious  Proclamation  of  Indemnify.  Tliat  Pro- 
clamation was  proclaimed  in  a  publ^ek  Manner,  by 
all  Her  Majetlv's  Heralds,  at  tne  Maiket-Crofs  at 
Edinburgh,  and  it  has  very  extcnfi\-e  Words  in  it, 
pardoning  all  Treafons,  Felonies,  &c.  all  Crimes 
and  Mifdemeanors  whatfoever.  My  Lord,  in  Con- 
fidence of  this  Her  Majjfty's  Royal  Proclamation, 
we  came  from  France  to  Scotland,  and  there  claimed, 
and  were  allo'^ved  by  tliar  Governmient,  the  Benefit 
of  the  Qiieen's  Mercy.  Afterwards  ha\'iag  been 
advifed  by  the  mcft  eminent  Advocates  and  Coun- 
cil of  Scotland,  that  by  this  Proclamation  we  were 
rendred  in  every  rcfpeit  as  a  h'ce  Subjeft,  and  mi.^ht 
with  Saiety  come  trt;m  thence  to  England ;  we  ac- 
cordingly came  from  thence  hither  ;  but  all  this 
while  we  paid  all  the  due  SubmilTion  and  Regard 
that  could  be,  as  well  to  the  Law  as  to  the  Go- 
vernment ;  for  we  came  rrom  France  unto  the  Hague, 
and  we  there  attended  upon  her  Majefty's  Envoy, 
Mr.  Stanhope,  and  acquainced  him  with  our  Inten- 
tions of  rvturning  Home.  Immediately  upon  our 
Reiurn  in"o  ''cctlami,  we  voluntarily  came  before 
the  Cuief  Commiifi'-'na'  a>id  Magiilrates  there  ;  who, 
up'"-'i  our  Claim,  were  pleafed,  at  length,  to  allow 
lis  the  BeneSt  of  Her  XIajefty's  R03  al  Proclamati- 
on and  Pardon.  Aivi  when  we  w'ere  in  England, 
on  the  iirft  Notice  of  a  Warrant  cue  againft  us,  we, 
of  our  ow'.i  Accord,  waited  on  the  Secretary  of 
State,  Sir  Charles  Hedges ;  and  he  happening  not  to 
be  then  at  Leifu^/e,  we  voluntarily  attended  upon  him 
a  Second  and  a  Third  Time  ^  and  upon  our  Third 
Attendance  we  were  committed.  And  now,  my 
Lord,  we  ftand  indifted  before  your  Lordfhip  for 
the  greateft  of  Crimes,  High-T'reafon.  My  Lord,  as 
to  the  Statute  upon  which  we  were  indifted,  tho' 
fome  Part  of  it,  without  doubt,  was  not  only  very 
reafonable.  but  abfolutely  neceflary,  I  mean  that 
Part  of  it  which  was  tor  the  Prefervation  of  his  late 
Majefty  's  Perfcn  and  Government ;  but  as  to  that 
Part  of  it  upon  which  we  are  indicted,  it  feems, 
with  great  SubmiiTion,  a  fevere  Law.  That  the 
bare  returning  into  our  Native  Country,  when  we 
before  were  convifted  of  no  Crime,  or  guilty,  at 
moft,  but  of  a  bare  Contempt  in  going  out  of  the 
Qi^ieen's Dominions  \s  ithout  Licenfe,  that  this  fhould 
be  made  High-Treafon,  this,  with  Submillion,  is 
fomewhat  fevere  :  So  that  in  refpect  of  the  Severity 
of  this  Law,  befides  the  common  Argument  of  its 
being  a  Penal  Law,  your  LordlTiip  will  be  the  rather 
inuuc'd  to  admit  of  the  moft  tavourable  and  merci- 
ful Conftruftion  to  every  Part  and  Claufe  of  this 
Aft,  that  it  will  bear.  My  Lord,  we  do  humbly 
infift  on  the  Words  of  the  Proclamation;  and  we 
take  it,  that  thofe  Words  do  amount  to  a  Licenfe 
to  us  to  come  into  Scotland  :  And  it  fo,  then  we 
are  not  Guilty  within  this  Aft  of  Parliament,  of 
coming  to  the  Qiieen's  Dominions  without  Licenfe, 
And  we  likewife  further  inlift,  that  one  that  has  the 
Queen's  Licenfe  to  come  into  Scotland,  may,  without 
any  further  Licenfe,    come  into  England  ■      ■■  ;    I 
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beg  your  Lordfhip's  Leave  to  read  that  Part  of  the 
Proclamation,  which  we  chiefly  infift  on.  The 
Proclamation  pardons  all  Treafons.  and  all  corre- 
fponding  and  intercommuning  with  Rebels,  or  de- 
clared Enemies  of  the  Qiieen.  My  Lord,  it  par- 
dons all  other  Crimes,  of  what  Nature  faever.  It 
pardons  any  Aft,  that  may  infer  any  Pain  or  Pniiifh- 
ment,  on  the  Lives  or  Eftaces  of  Her  Majefty's  Sub- 
jefts.  And  it  is  declared  to  be  as  available  to  all 
Subjefts,  to  pardon  them  all  Crimes,  as  if  the  par- 
ticular Clime  were  named,  and  as  if  Remifiions 
under  the  Great  Seal  were  pafs'd.  And  then  Her 
Majeft)'  declares,  That  this  ftiall  be  taken  in  the 
mcft  tavourable  and  comprehenfive  Smfe  that  may  be, 
for  the  Security  of  the  Subjcft.  Now,  mv  Lord, 
taking  this  Proclamation  in  tlie  melt  fa\ourable  and 
extcnfue  Senfe,  in  Favour  of  the  Prilbner  ;  which 
Her  Majefty  lias  been  pleafed  expreily  to  diircft  it 
flioald  ;  wiiii  Submiflii.n,  I  take  it,  it  will  amount 
to  a  Licenfe  l"rora  Her  Maj:fty,  to  return  tfom 
France  to  Scotland  :  And  we  humbly  take  it,  that  if 
the  Prifoner  did  by  Licenfe  come  from  France  to 
Scotland,  that  he  afterwards  coming  from  Scotland 
into  England,  is  not  within  the  Aft. 

My  Lord,  I  would  beg  Leave  to  confider  what  it 
was  that  hinder'd  the  Prifoner  from  returning  trom 
I'rance  to  Scotland :  Sure  it  was  his  going  to  France 
without  Licenfe.  Then  when  Her  Majefty  is  graci- 
oufly  pleafed  to  pardon  this  Oftence,  we  take  it, 
that  Her  Majefty,  by  removing  the  Obftacle,  does  by 
neceflary  Implication  give  Leave  to  the  Prifoner  to 
return  to  Scotland  again.  Her  Majefty  is  pleafed, 
with  Submiffion,  plainly  to  give  him  this  Leave,  by 
taking  off  that  that  hindred  his  coming.  That  Par- 
liament plainly  did  take  it,  and  have  been  pleafed 
to  declare  it  an  Oflence,  to  go  into  France  w  ithout 
Licenfe ;  and  have  therefore  been  pleafed  to  punifh 
that  Oftence  with  a  Temporary  Banifl-iment :  But 
when  that  Oftence  is  pardoned,  when  that  Ba- 
niiliment  is  remitted,  then  the  Prifoner  fccms  at 
Liberty  to  return  Home  :  And  that  Liberty  being 
given  by  the  Queen's  Proclamation  ;  this,  with 
Submiifton,  amounts  to  a  Licenfe  from  the  Qiicen, 
tor  the  Prifcner's  leturning  home.  Mv  Lord,  there 
are  many  Inftances,  wherein  tiie  Kir'g  cr  Qiieen's 
Grants  or  Pardons  ftiall  ha\e  a  double  Operation, 
for  the  Benefit  o.  tne  Perf^ns  unon  whom,  they  are 
beftowed.  But  thefe  Cafes,  as  I  humbly  c. -nceive, 
not  immediately  relating  to  this  Point  now  before 
your  Lordfliip,  I  ftiall  not  trouble  your  Loi-dfhip 
with  citing  tiiem.  My  Lord,  ii'ue,  when  in  France, 
had  been  guilty  ot  more  than  what  is  charged  upon 
us  in  the  Indictment  ;  I  mean,  had  we  correfpond- 
ed,  or  adher'd  to  the  Queen's  declar'd  Enemies; 
ftill  the  exprefs  Words  of  the  Proclamation  feem 
plainly  to  extend  to  us,  when  it  pardons  all  corre- 
fponding  and  intercommuning  with  the  Queen's 
declared  Enemies  ;  which  the  FmzcZ)  then  were,  and 
now  are.  My  Lord,  If  this  Proclamation  could  in 
any  Part  of  it  bear  Two  Conftruftions,  (the  one 
making  for  the  Prifoner,  the  other  againll  him)  the 
Qiieen  has  been  pleaftd  to  determine  in  what  Senfe 
it  (hall  be  taken ;  in  the  moft  beneficial  manner  for 
the  offending  Subjcft.  But,  with  humble  Submiffion, 
would  this  be  obferving  of  Her  Majefty's  Gracious 
Direftions;  initead  of  allowing  to  the  Prifoner  the  Be- 
nefit of  this  Proclamation,  to  make  his  very  comino- 
to  Scotland,  to  claim  the  Benefit  of  it,  and  humbly 
to  lay  hold  of  her  Majeft)- 's  Mercy  ;  to  make  this 
very  Aft  to  amount  to  a  Crime;  to  make  it  the 
greateft  of  Crimes,  High-Treafon  ?  This  furely 
would  be  the  very  reverie  of  Her  Majefty's  moft 
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Gracious  Intentions :  And  yet  this,  with  Submif- 
fion,  would  bf  th;  Conieqa^nce,  if  the  Prifoner  s 
comin?  irom  F,-ance  into  Scotland  fliould  be  con- 
ftr.-.'d  CO  be  Trcafon.  My  Lord,  I  admit  the  Words 
ot  en  is  Att  are.  If  any  return  into  England,  or  any 
orlr.r  ot  Her  Majcfty's  Dominions,  without  a  Li- 
ceufe  under  the  Privy  Seal,  it  fliall  be  High  Trea- 
fon- 

Sir  T!  Puzvis.     But  this  is  not  a  Licenfe  under  the 
Pri'/y  Seal. 

Mr.  Att.  Gen.     The  Great  Seal  of  ScotlandmW 
not  vacate  an  EngUjh  Aft. 

Mr.  M^^i!aams.     Now  we  humbly  take  it,    if  the 
Qiieen  is  pkafed  to  beftow  her  Licenfe  by  any  Aft, 
or  in  any  manner  equally  notorious  with  her  Privy 
Seal,    'tis  fufficient,   and  within  the  Meaning  and 
Equity  of  the  Statute.     And  this  Proclamation  made 
by  all  the  Heralds  at    Arms,    at  the  moft  publick 
Place  in  Edinburgh,   is  as  notorious,  nay,    much 
more  notorious  and  publick,    than  a  Licenfe  under 
the  Privy  Seal  only  ;  and  therefore  within  the  mean- 
iuG;  of  this  Aft.     Befides,  the  very  Words  of  the 
Proclamation  are,    That  it  fhall  be  in  every  refpeft 
as  valid  and  efteftual,  as  if  it  were  under  the  Great 
Seal  :    And  if  under  the  Great  Seal,  furely  it  muft 
be  at  leaft  as  ftrong,  as  if  under  the  Privy  Seal.  Be- 
fides,   the  Statute\loes  not   fay,    that  the  Licenfe 
muft   be  under  the  Privy  Seal  of  England.      The 
"Words  of  the  Aft   are.  If  any  return  into  England, 
or  any  other  of  Her  Majefty's  Dominions,  without  Li- 
cenfe under  the  Privy  Seal,  without  faying  of  what 
Kingdom.      Now,    with  SubmilTion,    it  not   being 
faid  what  Privy  Seal,  or  of  what  Kingdom ;  it  muft 
be  intended,  according  to  the  Subjeft-matter,    the 
Seal  of  that  Kingdom  or  Dominion  where  the  Li- 
cenfe is  granted  ;    and  that  being  Scotland,  the  Li- 
cenfe under  the  Great  Seal  of  Scotland,  is  fufficient : 
For  it  feems  improper,    that  the  Seal  of  one  King- 
dom ftiould  be  made  ufe  of,    to  Licenfe  an  Aft  in 
another   Kingdom.     Now,  if  a  Licenfe  under  the 
Great  Seal  oi  Scotland  be  fufficient,  this  Proclama- 
tion declares,  that  it  ftiall  be  as  valid  as  if  'twere  un- 
der the  Great  Seal :    And  it  can't  be  deny'd,  as  I 
have  faid,  but  a  Licenfe  under  the  Great  Seal,  muft 
be  equivalent  with  a  Licenfe  under  the   Privy  Seal. 
Befides,    the  Qiieen's   Proclamation  does  not  men- 
tion what  Great  Seal,  or  of  what  Kingdom  ;  and  fo 
it  may  be  intended,  that  Great  Seal  that  would  be  moft 
beneficial  to  the  Prifoner  ;    taking  it  in  its  moft  fa- 
vourable Senfe,   as  Her  Majefty  is  pleas'd  to  direft 
it  fliould  be. 

But  'twill  be  faid.    That  taking  this  to  be  a  Li- 
cenfe,  this  is  only  a  Licenfe  to  come  into  Scotland; 
but  the  Prifoner  is  indifted  for  coming  into  England 
without  Licenfe.      But  we  take   it.  If  we  had  a  Li- 
cenfe to  come  into  any  one  of  the  Qiicen's  Domi- 
nions,   and  we  firft  came  into  that  Dominion  with 
this  Licenfe  ;    we  can't  then  be  guilty  of  Treafon 
within  this  Aft.      The  Words  of  the  Aft  make  it 
Treafon  to  come  into  England,  or  any  otlier  of  the 
Qiieen's  Dominions  without  Licenfe  ;  fo  'tis  the  fame 
Thin"  as  if  it  faid,  that  it  (hould  be  Treafon  to  come 
into  the  Qiieen's  Dominions  without  Licenfe.  Then 
if  one   comes  into  Scotland   with  Licenfe,    Scotland 
bein<T  one  of  the  Qiieen's  Dominions,    the  Prifoner 
can'^  be  faid  to  come  into  the  Qiieen's  Dominions 
without  Licenfe  ;    fo  that  by  this  Licenfe  the  Pri- 
foner is  wholly   out  of  the  Aft.     This  Aft,  with 
Submiffion,  muft  operate,  and  take  its  Effeft,  upon 
the  firft  Step  made  from  France  into  any  of  the 
Queen's  Dominions ;  fo  that  if  the  Prifoner  be  guilty 
of  High-Treafon  within  the  Aft,   it  muft  be  when 


he  made  his  firft  Step  from  France  into  Scotland : 
But  that  being  made  lawhil,  by  the  Proclamation 
amounting  (as  we  fay)  to  a  Licenfe  ;  it  can't  be 
afterwards  Treafon,  for  the  Prifoner  to  come  intd 
England.  Take  it,  that  the  Prifoner  had  had  Her 
Majefty's  Licenfe  to  come  from  France  into  England^ 
and  accordingly,  the  Prifoner  comes  into  England, 
and  afterwards  goes  into  Scotland  ;  had  this  been 
Treafon  ?  Surely  not.  Take  it,  that  a  Man  within 
this  Aft  returns  from  France  into  England  without 
Licenfe,  and  is  pardon'd,  and  he  afterwards  goes 
into  Scotland ;  would  this  have  been  a  new  Treafon, 
for  which  the  Man  that  was  before  pardon'd  mull 
lofe  his  Life  ?  We  humbly  take  it,  that  it  would 
not. 

Befides,    with  Submiffion,   this  Proclamation  a- 
mounts  to  a  Pardon  of  the  Trealon,  tho'  it  be  before 
the  Prifoner  return'd  to  any  oi  the  Queen's  Domi- 
nions.    And  if  it  appears  to  your  Lordfhip,    that 
the  Prifoner  is  pardon'd  ;  tho'  we  have  not  pleaded 
it,  your  Lordfhip   will  not   be  pleafed  to  fufter  the 
greateft  Punifliments   to   bj  inflifted   on  any    that 
your  Lordfhip   perceives  are  entitled   to  Her   Ma- 
jefty's Mercy,  or  on  any  that  are  fo  much  as  with- 
in Her  Majefty's  Intentions  of  being  pardon'd.   Be- 
fides, another  Confeqiience  of  the  Prifoner's  being 
pardon'd,  is,   That  then  if  he  be  pardon'd,  he  is  a 
free  Subjeft,  and  has  Liberty  to  go  any  where,  and 
into  any  of  the  Qiieen's  Dominions       My  Lord, 
as  to  this  Point,  whether  the  Treafon  be  pardon'd, 
'tis  neceffary,  with  humble  Submiffion,    to  confider 
what  makes  this  Treafon.      'Tis  the    going  into 
France     without     Licenfe,      and   returning    home 
without    Licenfe  :    'Tis  both  join'd  together  make 
the  Treafon  ;    and  the  one  without  the  other  does 
not  make  the  Treafon.     Had  not  the  Prifoner  gone 
into  France  without  Licunfe,  his  returning  without 
Licenfe  would  not  have  amounted  to  Treafon :    So 
that  the  going  into  France,    is  the  Foundation  of 
the  Treafon.     And  I  humbly  take  it,  that  this  Aft: 
of  Parliament  has  made  the  bare  going  into  France 
without  Licenfe,    an  Oftence  ;    and  has  punifh'd  it 
as  fuch,    by  Banifhment  during  the  Qiieen's  Plea- 
fure :  So  that  the  Prifoner,  from  the  Time  he  went 
into  France  without  Licenfe,  was  an  Offender,    and 
confequently  capable  ot  a  Pardon.     So,  with  Sub- 
miffion, 'tis  plain,  there  was  fome  Things  on  which 
the  Pardon  might  operate  ;  tho'  the  Pardon  was  be- 
fore the  Prifoner's  landing  in  Scotland ;  then  taking 
it,  that  the  Prifoner's  going  into  France  without  Li- 
cenfe was  an  Oflence,  and  the  original  Foundation 
of  the  Treafon  :  This  original  Otfence  is,  with  Sub- 
miffion, pardon'd  by  the  Proclamation,  by  the  Par- 
don of  all  Crimes  and  Mifdemeanors,  of  what  Na- 
ture foever.      And  if   the  original  Orfence  be  par- 
don'd,   all  the  Confcqueuces,    all  the  Dependencies 
upon  that  Offence,  all  that  enfues  upon  that  Otfence, 
are,  \\ith  Submiffion,    at  the  fame  Time  pardon'd. 
This,  my  Lord,  feems  to  be  proved  by  Cole's  Cafe, 
Plowd.   401.    where,     after    one    had    felonioufly 
wounded  another,  then  comes  a  Pardonof  all  Crimes 
and  Mifdemeanors  ;  and  afterwards  the  Party  wound- 
ed dies.     The  original  Mifdemcanor  being  pardon'd, 
all  that  enfues  upon  it  is  pardon'd  ;  and  confequent- 
ly the  Murder  is  pardon'd,  by  die  Pardon  only  of 
all  Mifdemeanors.     Now  in  our  Cafe  'tis  plain,   the 
original  Otlence  is  going  into  France  without  Li- 
cenfe ;  and  that  being  pardon'd,  all  that  enfues  that 
Otlence,    all   the  Dependencies  upon  that  Oftence, 
according  to  the  exprefs  Words  of  that  Cafe,   are 
pardon'd  alfo  :    And  therefore,    the  returning  into 
the  Qiieen's  Dominions  without  Licenfe,  being  on- 
ly 
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ly  a  Confequenc  and  a  Dependent  upon  the  going 
into  France  without  Licenfe,  is  pardon'd  alfo.  Be- 
fides,  my  Lord,  fo  favourable  a  Conftrudion  does 
the  Law  make  upon  Acts  ot  Mercy,  that  when  the 
Crown  pardons  any  Crime,  the  Pardon  reftores  the 
Man  in  fuch  a  manner,  as  if  the  Offence  had  never 
been  committed.  And  confequently,  after  this  Par- 
don, 'tis  the  fame  Thing  as  it  the  Prifoner  had  ne- 
ver gone  into  France  without  Licenfe  :  And  if  the  Pri- 
foner had  never  gone  into  France  without  Licenfe, 
'tis  plain  his  coming  home  without  Licenfe  would 
not  have  been  Trealon. 

In  Hob.  8 1 .  Cudd'mgton  v.  Wilkins^  If  a  Man  com- 
mits a  Theft,  and  is  pardon'd  ,    if  afterwards  he  is 
called  Thief,  an  Action  lies,  tho'  he  is  called  fo  by 
one  that  had  no  Notice  of  the  Pardon  ;  for  that  af- 
ter the  Pardon,  'tis  as  if  he  had  never  been  guilty  of 
Theft.      There   is  likewife  another  Cafe  put  there, 
■which  feems  muchftronger  than  the  Prisoner's  Cafe ; 
which   is  this  :    If  an  Appeal  of  Felony  be  brought 
againft  a  Man,    and  the  Defendant  prays  Trial  by 
Battle ;    the   Plaintiff  counterpleads  the  Battle,    by 
faying,    that  the  Defendant,    when  committed  to 
Prifon  for  his  Felony,    broke  the  Prifon,    and  fo  e- 
fcaped,    (which  is  a  Prefumption  of  Guilt)  and  fo 
takes  off  the  Trial   by  Battle  ;    yet  'tis  adjudged, 
that  when  the  King  pardons  the  Breach  of  Prifon, 
this  reftores  the  Defendant  to  his  Trial  by  Battle, 
and  'tis  then  as  if  the  Defendant  had  not  broken 
the  Prifon  at  all.  Yet  in  this  Cafe  it  might  have  been 
objefted.    That    tho'   the  King  has  pardon'd  the 
Breach  of  Prifon,    tho'  the  Profecution  or  Punifli- 
ment  for  Breach  of  Prifon  is  pardon'd  ;    yet  the 
Collateral  Eficft  of  it,  which  is  the  Prefumption  of 
Guilt  upon  the  Party's  Flight,  might  remain  ;  efpe- 
cially  as  to   the   Appellant,    whofe  Suit  (according 
to  the  General   Rule)  the  King's  Pardon  can't  in- 
fluence.    Yet  here  'tis  adjudged,  that  even  as  to  the 
Appellant,  the  King's  Pardon  of  the  Breach  of  Pri- 
fon, makes  it  as  if  the  Party  had  never  been  guilty 
of  it.    Now  this  is  ftronger  than  the  Prifoncr's  Cafe  : 
For  in  the  Prifoner's  Cafe,   the  Qiiecn's  Pardon  is 
only  made  ufe  of,    to  prevent  her  own  Profecution, 
and  not  the  Suit  of  any  Appellant.     Therefore,  in 
the  prefent  Cafe,    the    Proclamation  pardoning  all 
Mifdemeanors,    pardons  the  Offence  of  going  into 
France  without  Licenfe  :  And  that  being  pardon'd, 
'tis  as  it  the   Prifoner  had  never  gone  into  France 
■without  Licenfe  ;  and  without  this,  the  bare  Return 
without  Licenfe  will  not  amount  to  Trcafon.     So 
that,  with  Submiflion,  we  take  this  Proclamation  to 
be  a  Licenfe  to  the  Prifoner  to  return  into  the  Queen's 
Dominions.     Nay,  we  take  it  to  be  a  Pardon  even 
of  the  Treafon  of  which  he  ftands  indifted. 

Befides,  I  would  humbly  beg  Leave  to  offer  to 
youi*  Lordfliip's  Conliderarion,  whether  a  Scotch- 
man, that  was  not  in  England  at  the  Time  of  the 
making  of  this  A(5t  of  Parliament,  be  within  the 
Meaning  of  this  Ad.  The  Act  fays.  If  any  of  his 
Majefty's  Subjefts  fhall  go  into  France  without  Li- 
cenfe, if  he  return  without  Licenfe,  'tis  Treafon.  I 
don't  pretend  to  call  in  queftion  Calvin's  Cafe, 
which  was  (at  that  Time  at  leaft)  a  very  convenient 
Refolution.  I  don't  deny,  but  a  Natural-born 
Subject  of  Scotland  is,  as  to  many  Purpofes,  a  Na- 
tural born  Subjed  of  England.  But  whether  (upon 
the  Conftru6tion  of  fo  very  Penal  a  Law  as  this  is) 
a  Scotchman  is  within  the  Meaning  of  this  Law,  is 
the  only  Qiieftion.  Now,  with  SubmifTion,  when 
the  AAs  fays.  If  any  of  His  Majefty's  Subjefts  (hall 
go  into  France  without  Licenfe,  this  (according  to  a 
leafonabk  Conftruftion)  (hall  be  intended  only  of 
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Englifi  Subjefts,    ftriftly  fpeaking,  that  is,  thofj  of 
England;    it  muft  be   intended  only  of  fuch  of  His 
Majefty's  Subjefts,    who  were  reprefented  by  the 
Parliament  that  made  this  Law,    and  who  are  pre- 
fumed  to  confent  to  the  making  of  this  Law  ;  'tis 
thefe  Subjefts  only  that  may  rcafonablv  be  fuppofed 
to  have  Notice  of  this  Law,  and  therefore  'tis  rea- 
fonable  that  they  only  fhould  be  bound  by  it ;    e- 
fpecially  in  the  Cafe  of  fo  fevere  a   Law,    where  a 
Man's  Lite,    Eftate,    and  all  that  is  dear  to  a  Man 
is  at  Stake.      There   may   be  a  great  deal  of  Dif- 
ference betwixt  an  Act  of  Parliament  that  punifhes 
a   Faft  that  was  belore  Malum  in  fe,    and  an  Aft 
which  makes  that  an  Offence  which  was  before  law- 
ful :  Every  one  of  any  Nation  is,    at  his  Peril,  to 
abftain  from  committing  any  Aft  that  is  Malum  in 
fe ;  and  it  he  commits  fuch  an  A6t  in  any  Country, 
he  feems  fubjeft  to  be  punifhed  according   to  the 
Laws  of  that  Country  where  the  Faft  was  commit- 
ted.    But  going  into  France,    or  any  Place  beycud 
Sea,  without  Licenfe,  feems  only  Malum  Prohibitum 
by  this  Statute:    And  therefore  when  the  Aft  fays, 
If  any  of  his  Majefty's  Subjects  who  went  into  France 
without  Licenfe,  ftiall  return  without  Licenfe,  Ihall 
be  deem'd  guilty  of  Treafon;  it  (hall  be  intended 
only  of  thofe  of  England  ;    fiich  Subjeft;.  as  cither 
by  themfelves,   or  their  Reprefentatives,  were  con- 
fenting  to  the  making   of  this  Law.      Therefore  I 
humbly  beg  Leave  to  put  the  Cafe  ;  That  if  one  of 
Her  Majefty's   Subjefts  of  her   remote  Plantations, 
(as  Barladoes,    or  Antego)    that  was  refident  there 
at  the  Time  of  the  making  this  Law,    fhould  have 
lince  the  Year  1688.  gone  into  France  on  any  private 
or  particular  Account,  without  Licenfe  ;  and  after- 
wards (Viould  come  into  England  ;    would  this  Sub- 
jeft, (who  in  all  Probability,  knew  nothing  of  the 
making  of  this  Law)   be  guilty  of  High  Treafon, 
for  coming  into  England  ?  Surely  this  would  be  ex- 
celTively  hard.     Then  if  one  refident  at  Barladoes, 
or  Antegoa,  at  the  Time  of  the  making  of  this  Aft, 
fhould  not  be  within  this  Law  ;    much  lefs  fhall  a 
Siotchman  be  within  it,  in  regard  Scotland  \s  a  fepa- 
rate  Kingdom,  that  can't  be  bound  by  our  Afts  of 
Parliament ;    whereas  any  of  the  Foreign  Plantati- 
ons are  plainly  liable  to  be  bound  by  Englijh  Afts 
of  Parliament. 

Befides,  there  is  another  Reafon  from  the  very 
Words  of  the  Act,  why  a  Scotchman  that  was  not 
refident  in  England,  at  the  Time  of  the  making  this 
Law,  can't  be  intended  within  the  Meaning  of  the 
Ad:  ;  and  that  is,  not  only  becaufe  the  A6t  menti- 
ons nothing  of  Scotland ;  but  becaufe  the  Words  of 
the  Aft  are.  If  any  of  his  Majefty's  Subjefts  who 
went  into  France  without  Licenfe,  fhall  return  into 
England,  or  any  otiier  of  His  Majefty's  Dominions, 
without  Licenfe,  'tis  Treafon.  Now  the  Word 
(Return  j  muft  plainly  have  Relation  only  to  that 
Country  where  the  Party  was  refident  at  the  mak- 
ing of  the  Law,  or  to  the  Country  that  he  left  at 
the  Time  of  his  going  towards  France.  But  it  does 
not  appear  that  the  Prifoner,  who  is  a  SiOtchman, 
was  in  England  at  the  making  the  Aft  ;  and  he  hav- 
ing been  proved  to  be  a  Native  of  Scotland,  muft  be 
intended  to  be  then  in  Scctland,  unlefs  pro\'d  to  be 
elfewhere  :  And  therefore  the  Prifoner's  coming  in- 
to England,  can  never  be  within  the  Meaning  of 
the  Word  Returning  into  England,  any  more  than 
a  Man  can  be  faid  to  return  to  a  Place  where  he  was 
not  before. 

There  is  another  Objeftion,  (becaufe  I  will  give 
Mr.  Attorney  only  one  Trouble)  and  that  is.  That 
this  Indii^ment  (or  Trial)  can't  in  this  Cafe  be  in 
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Middli'fes,    but  mull:   be  in  that  County  wt.cre  the 
PrifonLT  firfi:  came  after  his  lea^■ing  France  ;    whicli 
really  \v:is  Nor tlmnkv land,   as  he  came  from  Scot- 
land;   or  at   Icalt  your  Lordfliip  will  take  notice, 
that  ic   can't  be  M'i^i/<;/fx.      '  I'is  a   known   Rule, 
that  all  Inciid-ments,  and  Trials  for  Treafons   and 
all  other  Crimes,  mufc  h\.  in  tlie  County  where  the 
Treafon  was  committeJ  :  And  'tis  clear,  (taking  the 
Proclamation  out  of  the  Cafe)  that  the  I'rcafon  was 
committed  in  that  County  which  the  Prifoner  firli 
came  into,    afcer    leaving   France.      The   Treafon 
(taking  the  Pardon  out  of  the  Cafe)  was  compleated 
by  the  iirit  Step  made  into  England.      Na)-,   it  the 
Prifoner,  immediately  after  his  making  iiis  rirft  Step 
into  England,  had  returned,  flill  it  had  been  a  com- 
pleat  Treafon;  and  the  Party  had  returned  with  his 
Guilt  upon  him.      And,    my  Lord,    I  do  not  take 
ir,  that   the  Party  commits  a  new  I'reafon,    by  his 
going  into  another  County.     "Fis  true,  'tis  faid,  it 
i  ileal  Goods  in   one  County,    and  carry  them  into 
another,  this  is  Felony  ( tho'  not  Robbery)  in  e\-ery 
County  where  I  carry  them  :  But  even  in  this  Cate, 
the  Law  (as  I  take  it)  is  faid  to  be  otherwife,    in 
Fitz,.  jlhr.  Tit  Coron.  Par.  1^)4.    and  that  the  Trial 
muft  be  in  the  County  where  the  Goods  were  hrft 
taken.     Bi:t  taking  this  to  be  Law,  That  ti:e  Felon 
may  be  tried  in  any  of  the  Counties,    where  he  car- 
ries the  Goods  he  ftole  ;  as  I  muft  needs  own,  the 
Law  is  now  allowed  to  be  (o ;  yet  this  depends  up- 
on a  difterenc  Reafcn,    no  way  afi'eding  the  princi- 
pal Cafe.     For  the  RLafon  given  of  this  Cafe,  in 
'Dyer  40.  aiul  7.  Coke  2.  and  ilahver's  Cafe  is,  That 
the  Robbery  or  Felony  does  not  alter  the  Property 
of  the  Goods;  and  theieforc,  into  whatever  Coun- 
ty the  Felon  carries  the  Goods,    'tis  a  new  Felony. 
But  there  'tis  not   that  fpecial  Rcafon  in  the   prin- 
cipal Cafe,    and  therefore  the  Law  is  not  the  fame. 
Suppoling  the  Prifoner  had  been  pardon'd  the  Trea- 
fon, in  coming  into  the  wAl  County  oi Nortljumkr- 
land  witliout  Licenfe  ;    could   he  afterwards  have 
been  punifii'd  for  Treaibn,  tor  ccming  into  the  next 
■adjacent   County;    this  would  be  a  pretty  ftrange 
Conftruction    of   multiplying    Treafons.     And    if 
coming    into  every    County    would  malce  a  treih 
Treafon,   a  Man  at  that  rate   may   be   brought  to 
fuffer  as  a  Traytor,  tho'  with  many  Pardons  about 
him.      No  furely,    my  Lord,   'tis  the  original  Act 
the  Law  regards,    and  the   coming  into   a  Second 
County  does  not  make  it  a  Second  Treafon  ;    and 
therefore  we  take  it  that  the  Indiftmcnt  or  I'rial  in 
this  Cafe  can't  be   in    Middhjes,    biit  muft  be  in 
Northiimherland  or  fuch  other  Count)-,    which  was 
the  firft  County  of  England  that  the  Priloner  came 
into.    Upon  the  whole  Matter,  we,  vith  great  Sub- 
inifllon,  inlilT;,  Firff,  That  Her  Majefty's  Proclama- 
tion amounts  in  Law  to  a  Licenfe  for  the  Priloner 
to  come  trom  France  into  Scotland  ;    nay,  that  it  a- 
mouuts  to  a  Parcion  to  iiim,    e\'en  of  his  Treafon 
•  that  he  is  now  inditted  lor.     But  it  that  be  againft 
us,  we  in  the  next  Place  take  iu  that  a  Scotclnnan  not 
refident  in  England  M  the  Time  of  the  making  this 
Act,    is  not  witiiin  the  Meaning  of  this  Act.     But 
if  that  alfo  be  againfi;  us,  yet  in  the  next  Place  we 
humbly  ir.lifl,    that  he  can't  be   Indidted    for  this 
Treafon  in   Middhjcx,    but  mull  be  indided  in  the 
County  where  wc  lirft  cnter'd  England.      And  'tis 
fufficient  if  any  one  of  thefe  Points  ate  tor  us;  and 
therefore  wc  iViunbly  hope  the  Prifoner  ihall  be  ac- 
quitted. 

Mr.  Raymond  My  Lord,  ifyourLordfhip  plcafe, 
I'd  beg  the  Liberty  to  offer  a  Word  or  Two  on  the 
fame  lide  for  the  Prifoner  at  the  Bar,    . 


I  humbly  apprehend,  your  LorJiniD  expefts  no 
Apology  from  us,  for  appearing  as  Council  in  a 
Caufe  of  this  Nature,  fince  'tis  by  your  Lordfhio'.s 
Permiffion  granted  us  in  Pnrfuance  of  an  Adt  of 
Parliament,  that  we  have  this  Liberty  ;  and  I  can't 
forget  what  your  Lordfhip  has  faid  lorrtierly  in  this 
Place  on  the  like  Occaiion,  That  it  is  as  lawful  tor 
the  Gentlemen  of  the  Bar  to  be  Council  in  fuch  a 
Cafe,  and  that  they  are  as  much  oblig'd  to  do  their 
Duty  for  their  Client  in  it,  as  in  any  other  Cafe 
wherein  by  Law  they  are  allowed  to  plead. 

I  fliall  therefore,  the  Fad  being  agreed  on  by 
both  Sides,  ftate  it  as  a  Cafe,  and  fubmit  the  Ob- 
lervations  I  fhall  make  upon  it  to  your  Lcrd;'hip'"s 
Opinion. 

The  Fact  is  no  more  but  this. 
Mr.  Lindfay,  being  a  Native  of  Scotland,  came 
into  England,  and  retidcd  fome  Tim.e  here  ;  from 
thence  he  went  into  France,  where  he  continued  a 
confiderable  Time  ;  after  he  was  gone  into  FrancCy 
and  whilft  he  was  there,  the  Act  oi  Parliament,  up- 
on V.  hich  he  now  (lands  indicted,  was  made  Af- 
terwards the  Qtieen  granted  a  general  Pardon  and 
Indemnity  to  her  Subj:'ets  in  Scotland  ior  all  Trea- 
fons, (jc.  Depending  upon  which,  Mr.  Lindfay 
returned  into  Scotland,  and  having  had  the  Allow- 
ance o;  th.c  Beneht  or  ic  there,  he  returned  into 
England,  coming  by  the  way  of  Eerzidck  and  A'or- 
tljuinberland  to  London. 

My  Lord,  I  fliall  hiirably  infift  upon  it  in  behalf 
ot  the  Prilcner  at  the  Bar  : 

Firft,  Tiiat  he  is  not  comprehended  within  the^ 
Words  of  this  Ad. 

Secondl}',  That  if  he  fliould  be  within  the 
Words,  yet  that  he  is  not  within  the  Meaning  ot 
the  Ad. 

My  Lord,  I  fliall  by  no  means  prefume  to  arraign 
the  Wifdom  or  Ju'lice  of  the  Law-makers  in  mak- 
ing this  Ad,  which  doubtlefs  was  founded  on  great 
Reafon,  and  was  \-ery  neceflary  tor  the  Prcfervatioii 
of  his  late  Majelly's  Perfon  and  Government.  But 
let  it  be  never  to  wife,  never  fo  jufl,  or  never  fo  necef- 
ftry,  yet,  with  great  SubmifTioUj  'tis  a  very  penal  Law; 
partly,  becaufe  it  has  a  Retrofped  and  makes  that 
Fact  an  Oflence,  which  was  none  at  the  Time 
v.h:n  ic  was  done,  (tor  before  this  A.£i,  it  was  law- 
ful for  any  one  to  have  gone  into  France,  between 
the  Eleventh  of  December  1688.  and  the  Time  of 
the  proclaiming  War  with  France.)  But  principal- 
ly becaufe  it  makes  the  Offender  againfi  it  a  Traitor, 
therefore  it  muft  be  expounded  according  to  thole 
flricc  Rules  ot  Conftruction,  the  Law  has  appointed 
for  other  Penal  Sratutes,  and  muft  never  be  extend- 
ed by  Ee]uity  be^omi  tlie  Letter. 

My  Lord,  As  to  the  Penning  of  this  Ad,  I 
muft  obferve,  there  is  ftot  one  Word  in  it  of  Scot- 
land, or  the  Subjeds  of  Scotland,  in  exprefs  Terms. 
The  Qtieftion  then  will  be,  what  other  Words 
in  it  can  extend  to  Mr.  Lindfay's  being  a  Native 
ci  Si.otland  ?  The  moft  comprehenlive  Words  feem 
to  be  thefe  at  the  bec^inning  of  the  enading  Parr, 
//  any  oj  Her  Majejiy's  Snbje^ls,  -xhi  have,  ike. 

1  muft  beg  leave  to  inlift  upon  it,  that  Mr. 
Lindfiy  can't"  be  called  one  of  His  late  Majefty's 
Subjeds  within  this  Ad.  I  do  agree  he  was  the 
late  King's  Subjed,  as  King  of  Scotland,  but  not 
as  King  of  England;  but  this  Ad  being  made  in 
England,  by  the  Engl/Jh  Parliament,  and  uiing  the 
Word,  Subjects,  miift  mean  fuch  Subjeds  as  that 
Parliament  were  able  to  oblige,  which  are  only  th? 
Subjeds  of  England,  or  the  Dominions  depending 
on  the  Crown  oi  England ;    but  net  the  Subjeds  ot 
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Scotland,  which  is  a  diftind  Dominion  from  Eng- 
land. 

The  King  of  England  has  a  double  politick  Ca- 
pacity in  him,  one  as  King  of  England,  the  other 
as  Kinij  of  Scotland ;  The  Two  Nations  arc  abfo- 
lutely  diftincr,  and  fo  are  the  Laws  by  whici)  they 
are  refpectively  govern'd  :  \i  therefore  the  King,  as 
King  of  thefe  Two  Kingdoms,  has  Two  fe\eral 
Politick  Capacities  in  him  ;  if  the  Nations  and  the 
Laws  are  dillinct,  with  Sabmifuon,  the  Subjects  of 
neceffity  muft  be  conlid.red  fo  too. 

I  am  very  feniibl.-,  My  Lord,  with  what  Solem- 
nity Calvin's  Cafe  in  7.  Rep.  is  faid  by  my  Lord 
Coke  to  have  been  adjadj;ed  ;  it  Ihall  be  theretore, 
with  a  great  deal  of  SiibmilTion  to  your  Lordfliip's 
Opinion,  and  Deference  to  the  Authorir)'  of  that 
Cafe,  ir  I  Ih.all  lay  any  Tiling  that  may  I'cem  to 
clafli  with  that  Refolution. 

I  coiifefs  tha:  Cafe  has  determined,  that  Allegi- 
ance is  a  Qiialicy  of  the  Mind,  and  can't  be  cir- 
cumfcribed  by  Place  ;  tiiat  'ds  due  to  the  Perfon  of 
the  King;  and  becaufe  his  natural  Perfon  can't  be 
divided,  the  Allegiance  owing  to  him  is  inleparable 
and  indivilible,  and  therefore  that  there  is  an  Union 
of  Allegiance  of  bcrh  Kingdoms ;  and  that  a  Man 
can't  be  confidcr'd  as  a  Liegeman  or  Subject, 
wnich  is  all  one  to  die  King,  as  King  ot  Scotland, 
and  not  as  King  of  England,  and  k,  Fice  P'e,fu. 

I'll  beg  leave  to  conlider  my  Lord  Ccke\  Foun- 
dation, upon  which  this  Refolution  is  built,  and 
fiibmic  it  entirely  to  your  Lorcfliip  whether  that  is 
able  to  fupport  it. 

Accordiiiq  to  my  Lord  Coke  himfelr  in  Calvin  s 
Cafe,  Legiance  is  a  true  and  lairhtul  Obedience 
of  the  Subject  due  to  the  Sovereign,  for  which  the 
Sovereign  is  obliged  to  protect  his  Subjects.  Pro- 
teBio  trahit  Suljeciionefn,  S/ilijeirio pyoteci:ci2em,j.  C0.5. 

I  fuppofe  it  will  not  be  pretended  that  this  Obe- 
dience due  from  the  Subject  to  the  Sovereign  is  an 
abfolute  blind  Obeciience  to  every  arbitrary  Com- 
mand of  the  Sovereign  ;  but  is  only  fuch  an  Obe- 
dience as  the  Law  or  the  Kingdom,  or  Principali- 
ty, or  Dominion,  has  refpectively  prefcribed  .for  the 
Subject  to  pay  to  his  Sovereign  ;  and  the  fame  holds 
as  to  the  Sovereign's  Part  in  Point  of  Protection. 
If  therefore  this  Obedience  or  Legiance  (which  is 
the  fame)  is  altogether  prefcribed  and  governed 
by  the  Law  of  the  Place  where  'tis  due,  it  mull  ne- 
ceflarily  follow,  that  where  the  Laws  are  ditlerent, 
the  Legiance  or  Rule  of  Obedience  and  Subjection 
muft  be  different  alio,  and  coniequently  the  Legi- 
ance due  to  the  King  as  King  of  England,  and 
the  Legiance  due  to  him  as  King  of  Scotland,  (lince 
the  Laws  of  both  Nations  are  dillinft)  muft  be  fe- 
parate  and  diftinguifhable  :  Were  it  not  fo,  the  fame 
Act,  if  fo  in  one,  mud  in  both  Kingdoms  be  the 
Performance  ot  the  Subjetts  Legiance  ;  and  the 
feme  Aft,  if  fo  in  either,  muft  in  both  Kingdoms 
be  the  Bteach  of  it.  But  that  that  is  otherwife,  is 
eafily  to  be  proved  ;  as  for  Inftance,  according  to 
my  Lord  Coke  in  Calvin  s  Cafe,  7.  Co.  7,  6.  The 
Ring  of  England  may  command  any  Subjeft  of 
England  to  attend  him  in  his  Wars  beyond  Sea  ; 
but  fuppofe  by  the  Law  of  Scotland  a  Subject  of 
Scotland  is  not  oblig'd  to  go  with  the  King  out  of 
the  Kingdom,  the  King  commands  a  Native  of 
Scotland  to  wait  on  him  out  ot  Scotland  beyond  Sea, 
and  he  refufes  ;  now  by  the  Law  of  England  he  has 
broke  his  Legiance  to  the  King,  and  yet  in  Scut- 
land  he  is  as  good  a  Liege  Subjeft  (notwithftand- 
ing  this  Refujfal)  as  any    Subjeft  the   King  has 
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there.^ Li  tliis  very  Cafe  of  Mr.  Lindfay,  by  his 

Return  into  Scotland  from  France  (if  your  Lord- 
fhip  takes  the  Word  Dom.inions  in  the  Act  in  as 
large  a  Senfe  as  I  fuppofe  the  Qticen's  Council  would 
have  the  Word  Subjefts  took,  that  is,  to  all  the 
Places  in  Subjeftion  to  the  King,  tho'  not  depen- 
dant on  the  Crown  of  England)  he  was  become  a 
Traitor  to  the  Qiieen  as  Qiieen  of  England,  which 
is  the  higheft  Breach  of  Allegiance  that  can  be  ; 
and  yet  at  tlie  fame  Time  (bying  the  Pardon  out 
of  the  Cafe,  and  fuppofmg  there  was  no  Law  in 
Scotland  to  prohibit  his  coming  thither)  he  was  a 
very  good  Subject  of  the  Qiicen's  in  Sc  tlanJ.,  and 
not  guilty  of  any  Breacii  of  Allegiance  due  to  her 
there.  Then  certainly  thefe  Two  Alkfjiances  are 
not  the  fame,  but  diliinguilhable  ;  one  owin"  to  the 
King  as  Kin?  ot  Scu'Luid,  the  orher  owing  to  the 
King  as  King  of  EngtunJ  ■  and  if  the  Allegiances 
may  be  conlulcred  fepamtcly,  fo  m;iy  the  Subject 
(wiio  ovv-es  thofe  Allegiance^  and  by  owing  of 
which  he  becomes  a  Subjett)  be  feparattlv  conii- 
dered  ai>  fuch  in  refpect  of  them  ;  and  coniequent- 
ly, that  Mr.Lindfu\  being  a  Native  of  Scotland, 
mufi:  be  regarded  as  a  Subjeft  of  the  Kintj  as 
King  of  Scotland,  and  not  a  Subjeft  of  the  King 
as  King  of  England,  and  fo  not  within  the  Words 
ot  the  Aft,  for  the  Reafons  oner'd  to  your  Lord- 
fhips  before. 

The  Second  Thing  I  begg'd  your  Lordfnip's 
Leave  to  inlift  upon  was.  That  taking  it,  that  A-Ir. 
Lindfay,  tho'  a  Native  of  Scotland,  fhould  be  com- 
prehended within  the  Words,  any  oj  his  Majefl/s 
Subjecis,  yet  that  this  Act  did  not  defign  to  ex- 
tend to  any  Native  of  Scotland,  and  coniequently 
not  to  him.  With  great  Submiiiion  t.j  your  Lord'- 
fhip,  there  are  many  Cafes  in  the  Books  where 
Statutes  have  received  a  Conllruction  contrary  to 
the  Words,  to  comply  with  their  Luenr.  The 
Statute  oiGloticefter,  Cap.  i.  enacts,  that  the  Dif- 
feifee  fhall  recover  Damage,  in  a  Writ  of  Entrv, 
tbimded  upon  the  DiiTeilin,  againft  him  who  is 
found  Tenant  ;  upon  which  Lin.  SeB.  685.  puts 
this  Cafe,  That  if  the  Difleiior  makes  a  Feoffment 
of  the  Land  to  B.  C.  and  D.  snd  Livery  of  Seifin 
is  made  to  B.  and  C.  •  but  D.  was  abfent,  and  ne- 
ver would  agree  to  this  FeolTment,  nor  take  the 
Profits  ;  B.  and  C.  die,  the  Diifeifee  brings  a  Writ 
of  DilTeifin  in  the  Per  againft  D.  who  pleads  this 
Matter  ;  tho'  he  is  a  Tenant  of  the  Freehold  of 
this  Land,  yet  no  Damages  fhall  be  recovered 
againft  him.  So  in  this  Cak',  tho'  the  Words  of 
the  Act  in  their  utmoft  Extent  would  comprize  the 
PnToner  at  the  Bar  ;  yet  it  the  Parliament'  did  not 
defign  they  fhould,  a  Conftruction  fhall  be  made  ac- 
cordingly. 

That  the  Parliament  did  nor  Intend  to  con- 
cern themfelves  with  Scotland,  or  the  Natives 
thereof,  appears,  with  Siibmiffion,  by  the  Pream- 
ble (which  is,  as  my  Lord  Coke  terms  ir,  Co.  Lift. 
79.  a  Key  to  find  out  the  meaning  of  :he  Law- 
makers.) 

The  Words  of  the  Preamble  are.  That  unon  the 
Conclufion  of  the  Peace  between  his  Majeftv  and 
the  French  King,  it  was  becom.e  neceffary  lor  the 
carrying  on  a  Trade  between  England  and  France, 
That   the  Subjects  of  each  Kingdom  fhonld  have 

&c.  I  fuppofe  it  will  not  be  pretended  that 

Scotland  can  be  comprehended  imder  the  Word,  of 
England;  nor  Scotchnan  under  the  Word,  the  Sub- 
jects of  each  Kingdom,  that  is,  of  England  and 
France.  ■-'■  For  if  a  Scotclman  fhould  be  took 
X  X  X  to 
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to  be  a  Subiea  of  the  King  0'^  England,  yet  I  hum- 
bly conceive  he  was  never  took  to  be  a  Subjett  ot 
th»  Kingdom  of  England  ;    the  Word  Kingdom  is 
the  fame  as  Realm,    and  is  ufually  applied  to  the 
Land  of  England,  and  not  to  the  Dominions  depen- 
dant on  the  Crown  of  England;  as  on  the  35   Hen. 
2,.C  1.  a  Trcafon    committed  in  Ireland  was  ad- 
judged to  be  a  Treafon  committed  out  of  the  Realm 
of  %ii.hmd,    and   triable  as  a  Foreign    Treafon, 
Orurkes  Cafe,  Andev.  i6z.  Pi  169.     But  it  King- 
dom or  Realms  fliould  be  taken  to  have  the  fame 
SieniHcation  as  Dominion,    that  Cafe  could  not  be 
Law,    b^caufe   Ireland  was  never  held  to  be   out  ot 
the  Dominion  of  the  Crown  of  England  ;   fo  that 
with  "teat   Submillion  to  your  Lordfhip,    nothing 
in  the"  Preamble  aftefts  the  Prifoner  at  the  Bar.     _ 

The  next  thing  to  be  coniider'd,..  is,  wiiat  tae 
P-irliament  meant' by  the  Words,  Ij  any  of  His  Ma- 
jeft/s  SuhjeHs,  6~c.  And  1  humbly  hope  your  Lord- 
Ibip  will  think  it  reafonable  to  let  that  ExprelTion 
be  explained  by  the  Word  Subjcfts  ufed  in  the  Pre- 
amble and  fo  interpret  them  his  Majefty's  Subjefts 
of  the' Kingdom  of  England,  which  this  Priioner  is 
nor  ;  and  the  rather,  becaufe  to  conftrue  them  to 
extend  to  Scotchmen,  will  be  an  Interpretation^that 
will  make  the  EngUjl  Parliament  make  an  Oftence 
a  Treafon,  which  will  not  be  in  the  Power  of  the 
Engliih  Government  to  punifn,  unlefs  by  Accident : 
For  if  a  Satclman  returning  out  ot  France  into 
Scotland,  contrary  to  this  Act,^  ihould  be  a  Traitor: 
yet  he  could  not  be  punifli'd  here,  unlefs  he  acci- 
dentally came  hicher  afterwards,  becaufe  the  Englifi 
Government  has  no  Coercive  Means  to   fetch  him 

from  Scotland  hither  to   be  punilh'd. But  'tis 

otherwife  in  refpeft  of  the  Dominions  depending  on 
the  Crown  of  England,  as  Ireland,  Uc.  tor  a  Man 
may  be  tranfmitted  from  England  to  Ireland,  or 
Vice  Verfa,  to  be  tried  ;  as  Colonel  Lundy  was  2 
Ventr.  314.  but  England  can't  compel  the  Govern- 
ment of  Scotland  to  fend  a  Man  hither  from  thence 
to  be  tried.  Then  I  humbly  conceive  that  it  can't 
be  imagin'd,  that  the  Parliament ^defign'dto^ make 
an  Otlence  a  Treafjn,  which  can't  be  punifh'd  but 
by  Accident  here,  fince  'tis  below  the  Dignjty  of  a 
Government  to  have  Oflenders  againft  their  Laws, 
in  Crimes  of  fo  high  a  Nature,  out  of  their  Power 
to  puniih  —  But  of  an  Engliih  Subjea  it  would 
be  otherwife,  tho'  he  was  in  Scotland,  or  any 
Foreign  Prince's  Dominion,  becaufe  they  might  pro- 
ceed againft  fuch  a  Perfon  to  Outlawry,  and  upon 
Attainder  confifcate  his  Eftate. 

Another  Thing  I  muft  beg  leave  to  offer  to  your 
Lordfnip,    as  a  Proof  that  this  Parliament  did  not 
intend  in  this  Act  to  include  Scotland,  or  the  Ka- 
tives  of  Scotland,    is,    that  the    Paragraph   which 
makes  the  taking  of  a  Charter  or  Grant  from  the 
late  King   James  to  be  Trcafon,    is  fo  far  from  re- 
lating to  Scotland,    or  the  Scotch,    that  it  does  not 
make  it  penal  for  any  Englijhman  to  take  a  Grant  of 
Honour  or  Eftate  in  Scotland  from  the  late  King 
James  ;    the  Words  of  the  Act  being,  to  be  had  or 
enjoy'd  in  the  Kingdom  of  England  or  Ireland :  So 
that  the  Parliament  feemed  induftrioufly  not  to  con- 
cern themfelves  with  any  thing  relating  to  Scotland ; 
and  yet  doubtlefs  they   might  have  made  it  Trea- 
fon for  any  Englijhman  to  have  took  fuch  a  Grant; 
and  there  had  been  as  great  Reafon  fo  to  have  done, 
if  they  had  thought  fit  to  have  meddled  with  any 
thing  relating  to  Scotland,  fince  the  taking  of  fuch  a 
Grant  in  Scotland  by  an  Engli/Jman  from  the  late 
King  James,   had  been  as  great  a  Derogation  to 


the  Liegance  owing  to  the  King,  as  if  it  had  been 
of  any  tiring  in  England ;  the  Acceptance  of  fuch  a 
Grant  amounting  to  an  Acknowledgment  of  ano- 
ther Power   befides  the  King's So  that  for  thefe  . 

Reafons  I  humbly  infift  upon  it,  that  the  Parlia- 
ment did  not  intend  to  include  any  Scotchman  with- 
in thi-.  Aft. 

But,  my  Lord,  taking  it  that  Mr.  Lindfay,  tlio' 
a  Native   of  Scotland,    fhould  be  within  both  the 
Words  and  Meaning  of  this  Act  ;  yet  1  muft  fub- 
mit  ic  to  your  Lordfhip's  Judgment,   whether  this 
Att  could  bind  him,    he  being  beyond  Sea,  iiiz,.  in 
France,    at  the  I'ime   when  it  was  made.     I  do  a- 
gree,  that  if  any  of  the  S.ots  ha\e  Lands,  &c.     in 
England,  they  fhall  be  liable  to  pay  all  Duties  im- 
pcltd  by  Aft  of  Parliament  on  thofe  Lands.     1  do 
alfo  agree,    that  every    Scoichi:w.n  retident  here,    is 
bound  by  all  the  Laws  of  the  Land  ;  and  fo  are  all 
Foreigners  wliatfoever,   ( be  they  Danes  or  Szvedesy 
or  of  whattoever  other  Nation  they  be)   who  live 
here  under  the   King's  Protefticn:    But  as  fcon  as 
they  are  gene  out  ot  the  Kingdom,  their  Allegiance, 
which  was  but  local,  ccafes,  and  rh^y  are  no  longer 
obliged  by  the  Laws  ot  England.     It:  muft  be  agreed, 
that  no  Englijh  Aft  of  Parhament  can  bind  Scotlandy 
nor,  as  I  humbly  apprehend,  the  Scotch,  wnilft  cut 
of  England;    if  lb,   then  how  could  this  Prifoner  be 
bound  by  this  Aft,  being  a  Stotchman,  and  out  of 
this  Kingdom,    at    the  Time   when  the  Aft   was 
made?    With  great  Submiffion,    his   coming   into 
England  alone  cculd  not  fubjeft  him  to  this  Law ; 
for  there  feems  to  be  a  great  Ditference  between  this 
A<3-,   and  ether  general  Ads  or  Laws  of  this  Place  : 
For,    as  I  faid  betore,    it  a  Scotchman  comes  into 
England,    and  inhabits  here,    he  is  liable  to  all  tlic 
Laws  then  in  Force,   and  fhall  be  punifhed  tor  the 
Breachof  any  of  them  ;  becaufe  he  was  before  pro- 
tected by  thofe  Laws,    and  therefore  muft  be  obe- 
dient to  them.    .But  in  this  C^xdi,  tlie  Subjeftion  to 
the  Law,  and  the  Oftence,  began  at  the  fame  Inftantj 
for  before  his  Landing  in  England,   this  Law  had  no 
Power  overliim,  an.  trie  very  Aft  of  Landing  made 
the  Ofttnce  in  this  Ino.i6tment,-    'twill  be  therefore 
fomething  fevere  to  confirue  that  Aci,  which  only 
makes  the  Piifoaer  liable  ^othe  Law^,  to  be  a  Breacli 
of  it.      As  to  this  Maicer,    tliere  will  be  no  Ditfe- 
rence between  a  Scotchman  or  a  Dane :     Both,  when 
here,  are  bound  by  tne  Laws;  neii.her,   when  abfent, 
Suppofe  it  Ihould  be  enafted,  That  i:  a  Dane  ihcuki 
land  in  England  without  Licenfe  Irom  the  King,  he 
fhould  be  a  Traitor  ;    and  a  Djkp  notwithftanding 
fuch  Aft   fhould    ceme   into  England  withour  fuch 
Licenfe,    would  he   be  a  I'raitor  ?     With  humblc- 
Submifficn,    Not.      Such  Act   might  amount  to  a 
Prohibition  of   his  coming,   and  make  him  be  ufed. 
as  an  Alien  Enemy,  7  Co.  6.  B.  as  Perkin  Warheck 
was  in  //"fwry  the  Vlldi's  Time;  but  could  not  make 
him  a   Traitor,    becaufe  he  owed  no  Allegiance  to 
the  King,  nor  Subje(i:tion  to  the  Law,  at  the  Time 
when  the  Aft  was  made.     As  to  the  Prifoner's  ha- 
ving been  in  England,    and  having  reiided  here  be- 
fore ;  that,  1  humbly  think,  will  make  no  Difference, 
becaufe  his  Subjeftion  to  the  EngUfi  Law  ceafed,  as 
foon  as  he  n:ept  otf  from  the  Englijh  Shore. 

What  I  fhall  beg  Leave  further  to  infift  upon  for 
the  Prifoner,  (fuppofing  your  Lordfhip  fhould  be  of 
Opinion  againft  him  on  tlie  former  Points  )  is. 
That  this  Evidence  don't  maintain  the  Indiftment. 
The  Indiftment  is  for  returning  without  Licenfe 
kom  France  mto  England:  The  Evidence  is.  That 
he  returned  out  of  France  into  Scotland,    and  from 
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thence  into  England.  The  A(5t  of  Parliament  is, 
7'hat  if  any  oj  his  Majefl/s  Suhjecis,  &c.  return  in- 
to this  Kingdom  of  England,  or  other  his  Maje(i/s 
Dominions  :  The  Meaning  of  which,  we  for  the 
Prifoner  humbly  take  to  be.  That  the  firft  coming 
of  any  fuch  Perfon,  as  is  within  the  Aft,  into  any 
of  his  Majefty's  Dominions,  Ihall  be  the  Treafon  ; 
and  that  the  Aft  did  not  intend  to  make  every  feve- 
ral  Coming  into  every  diftinft  Dominion  a  new 
Treafon ;  as  if  fuch  Perfon  iTiould  come  out  of 
France  firft  into  Scotland,  then  into  L  eland,  thence 
into  Jerfej,  and  fo  into  England,  the  Aft,  with 
Submiflion,  did  not  defign  to  make  this  Perfon  lia- 
ble to  "be  indifted  for  Four  Treafons  ;  but  that  into 
what  Dominion  he  firft  came,  for  that  he  was  a 
Traitor  and  punifliable  :  And  that  Conftruftion  fuf- 
ficicntly  prevents  the  Mifchief  and  Danger  the  Act 
delign'd  to  arm  againft.  For  if  a  Man  (hould  come 
without  Licenfe  into  any  one  Dominion,  and  is 
look'd  on  as  a  dangerous  Perfon,  the  taking  away 
his  Life  will  prevent  any  future  Milchiets  from  him  : 
If  he  has  a  Licenfe  to  come  into  one,  'tis  to  be  be- 
lieved, with  a  great  deal  of  Reafon,  he  may  be 
trufted  in  any  other  of  his  Majefty's  Dominions,  or 
elfe  I'is  Mfjefty  would  never  have  granted  him  a 
Licenfe  to  return  into  any  of  his  Dominions,  where 
he  would  be  equally  capable  ot  putting  in  Execution 
any  dangerous  Practices  againft  the  Government.  If 
chat  fhouldbe  th«  Meaning  ci:  the  Ace,  theh,  wi'h 
Submiflion,  this  Indidment  ought  to  have  been  or 
coming  into  Scotland,  which  was  the  Place  he  h '  ft 
came  into,  for  there  wa;  the  Treafon,  and  not  lor 
coming  into  England.  Belides,  it  the  coming  inio 
Scotland  was  the  firft  and  only  Treafon  puniHia  jle 
by  this  Aft,  then  we  muft  offer  the  general  Paidon 
of  Scotland  in  the  Prifoner's  Excufe  :  Not,  my 
Lord,  that  I  can  pretend,  that  a  Pardon  in  Scot- 
land can  pardon  a  Treafon  in  EngLtnl;  but  we 
muft  beg  Leave  to  infift  upon  it,  as  amouii.ing  to 
a  Licenfe  to  return  into  Scotland.  I  do  exped  that 
it  will  be  objeded,  that  the  Licenfe  which  this  Ad 
appoints,  muft  be  under  the  Privy-Seal  of  England, 
which  this  Scotch  Pardon  can't  be  pretendtd  to  be. 
I  confefs,  my  Lord,  the  Words  are,  without  Li- 
cenfe from  his  Maj'.fty  under  his  Privy-Seal.  But 
'tis  not  faid  Priv}'-Seal  of  England.  And  the'  ge- 
nerally fpeaking,  when  an  Englijh  Ad  mentions  the 
Great  Seal  or  Privy-Seal,  it  muft  be  took  to  be  the 
Great-Seal  or  Privy-Seal  of  England ;  yet  in  this 
Englijh  Aft,  if  your  LordlTiip  will  conftrue  the 
Words,  His  Majeft/f  StthjeEis,  not  only  to  be  his 
Subjeds  as  King  of  England,  but  as  King  of  Scot- 
land, or  any  other  Nation  ;  if  your  Lordfhip  will 
conftrue  the  Word,  Dominions,  to  be  not  only  the 
Dominions  dependant  on  the  Crown  of  England, 
but  alfo  all  other  Dominions  of  which  his  Majefty 
was  King,  as  Scotland ;  by  Parity,  the  Words, 
Privy-Seal,  ought  to  be  extended  to  all  the  Privy 
Seals  the  King  has,  as  King  of  England,  or  King 
of  Scotland.  And  if  fo,  then  fince  the  Qiieen  has 
in  Her  Proclamation,  declared  that  Her  Pardon 
Ihall  be  took  as  beneficially  as  if  it  had  been  under 
the  Great  Seal ;  but  the  Great  Seal  includes  the 
Privy-Seal,  and  is  of  greater  Efficacy :  We  humbly 
hope,  that  it  will  be  as  beneficial  to  the  Prifoner, 
as  if  it  had  been  under  the  Privy  Seal ;  nay,  rather 
more,  becaufe  as  to  Scotland  it  pardons  the  Ofience  ; 
for  tho'  the  Return  is  after  the  Pardon,  yet  it  par- 
dons the  going  into  France,  which  is  the  Foundati- 
on of  the  Crime,  and  without  which  the  returning 
into  Scotland,  or  any  of  his  Majefty's  Dominions, 
Vol,  V. 
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was  no  Oftence,  This  is  the  Ufe  the  Prifoner 
would  make  of  this  Pardon.  I  can't  prcfs  it  as  a 
Pardon  of  an  Engli^  Crime  ;  tho'  with  great  Sub- 
mifficn  to  your  Lordfhip,  it  fecms  fomething 
ftrange,  that  Mr.  Lindfay,  fliould  by  virtue  of  this 
Pardon  be  a  very  good  Subjed  of  the  Queen's  in 
Scotland,  and  have  all  the  fame  Liberties  other 
of  his  Countrymen  have  there,  and  yet  that  he 
fhould  be  a  Traitor  againft  the  Queen  here  in  Eng- 
land; that  he  fliould  be  within  the  Qiieen's  Pro- 
tedion  there,  and  out  of  her  Protedion  here  j  and 
yet  at  the  fame  Time  diat  his  Allegiance  to  her 
can  t  be  fevered,  nor  he  confidered  as  a  Subjed  to 
Her,  as  Queen  of  Scotland,  and  not  as  Qiieen  of 
England. 

But  admitting  the  Pardon  will  not  avail  the  Pri- 
foner in  any  rcfped,  and  that  your  LordOiip  fhould 
be  of  Opinion  tliat  his  coming  to  England  is  a 
Treafon,  notwithftanding  he  returned  from  France 
into  Scotland  firft  ;  then  I  muft  infift  upon  what 
Mr.  JVilliams  has  before  mentioned,  that  this  In- 
didment is  ill,  and  that  he  ought  to  have  been  in- 
dicted in  the  County  which  he  firft  came  into, 
which  V  as  impoffible  to  be  Midd'efex  ;  and  I  muft 
ground  it  on  the  general  Rule,  that  all  Crimes  are 
Local,  and  Inquiiable  by  die  Grand  Jury  of  the 
County  where  they  are  committed.  Even  in  Bat- 
teries, which  are  Tranfitory  in  Adions  ;  yet,  with 
Submiflion,  Indidmcnts  are  Local,  and  muft  be  en- 
quired ot  by  the  Grand  Jury  of  the  County  where 
tiiey  are  committed.  My  Lord,  I  fhall  trefpafs  no 
longer  upon  your  Loidftiip's  Patience,  only  juft  beg 
lea-  e  to  fay,  that  upon  the  whole  Matter,  for  the 
Piifoner  at  the  Bar,  I  humbly  infift  upon  it.  That 
he  being  a  Native  of  Scotland,  is  not  within  die 
Words  of  this  Ad  :  For  if  he  fhould  be  within  the 
Words,  yet  he  is  not  within  the  meaning  of  the  Aft. 
But  if  both  thofe  Points  are  againft  me.  That,  as 
tills  Cafe  is,  he  is  not  obliged  by  it.  If  1  fhould 
iail  in  all  thefe,  then  I  muft  have  recourfe  to  the 
Conftruftion  of  the  Ad,  that  it  intended  only  to 
make  the  firft  Entry  into  any  of  the  Queen's  Domi- 
nions, Treafon,  and  confcquently  that  this  Treafon 
was  upon  his  Return  to  Scotland,  and  ought 
in  the  Indictment  to  have  been  laid  as  fuch :  For 
which  Reafon  I  humbly  concei\e  that  tlie  Indict- 
ment is  not  only  ill,  but  the  Pardon  will  amount 
to  a  Licenfe.  But  if  your  Lordlliip  fliould  be  of 
Opinion  he  is  indictable  for  coming  into  England, 
that  then  the  Indictment  ought  to  have  been  laid  in 
that  County  where  he  firft  came  into.  If  any  of 
which  Points  hold,  witii  Submiifion,  the  Prifoner 
can't  be  tound  guilty  on  this  Indictment  ;  but  your 
Lordfliip  will  be  plcafed  to  direct  the  Gentlemen 
of  the  Jury  to  acquit  him,  which  I  humblv  pray  in 
his  Behalf 

Sir  T'lmnas  Powis.  My  Lord,  I  have  obferved 
thefe  Gentlemen  in  the  Method  tliey  have  gone, 
and  will  follow  them  in  the  fame  Manner  to  give 
them  an  Anfwer.  What  we  have  to  fay,  will  be 
nothing  but  with  refpcct  to  the  Law,  as  it  now 
ftands  upon  the  Act  of  Parliament :  Whether  the 
Cafe  deferves  Mercy  or  no,  is  not  the  Qiuftion 
here,  that  will  be  confider'd  in  another  Place.  Our 
Part  is  to  maintain  the  Law  as  it  ftands,  with  re- 
ference to  this  Indictment  ;  it  muft  be  owned  t.hat 
a  great  deal  of  that  which  has  been  faid  might  have 
carried  weight  with  it,  if  it  had  been  pleaded  in 
Scotland,  where  the  Proclamation  was  made  ;  bur 
to  make  ufe  of  it  here  in  England,  as  ha\  ing  any 
For«e  in  this  Cafe,  is  not  agreeable  to  Law  or  Rea- 
X  X  X   2,  fon 
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fon.     Filft,    110  Man  cnn  fay,   a  Pardon,  if  it  had 
been  under  the  Great  Seal  of  Scotland,  could  pardon 
a  Crime  committed  here  in  England ;    but  it  is  not 
fo,    for  it  is  not  under  any  Seal  at  all.     But  fuppo- 
fin"^  it  were  to  be  taken  in  the  Extent  they  would 
have  it,    yet  it  would  not  be  a  fufEcient  Pardon  in 
this  Cafe.     For  riicfe  two  Things  muft  be  confider'd. 
FirR,    It  is  a  Pardon  only  of  Crimes  committed  in 
that  Kingdom.      Secondly,  It  cannot  be  a  Pardon 
of  a  Crime  committed   fince  that  Pardon  granted  ; 
for  we  muft  mind  the  Date  of  that  Pardon,  and  the 
Crime  he  is  tried  for.     'I'he  Scotch  Pardon  is  dated 
in  March,  170  ' .  that  was  March  was  Twelvemonth. 
No  Man  can  fiy  a  Proclamation  in  that  Kingdom 
can    pardon    a   Crime  that    was  committed  after- 
wards.     Now  this  Crime  was   committeti  in  De~ 
cejnber   laft,    for  then  it   was  he  rciurncd  into  Eng- 
land ;    therefore    that  Pardon   can  never  extend  to 
this  Cafe.     So  that  thefe  Two  Things  if  confidered, 
will  be  fufficient  t(^  anfwer  all  that  has  been  infifted 
en,    by  way  of  Pardon.     Firff,    It  is  a  Pardon  of 
another  Kingdom  for  Oftences  committeci  againft 
the    Ciown  of  Scotland;    whereas  this  Indiftment 
is  for  an   Ofiencc  committed  againft  the  Crown  of 
England.     And  Secondly,  It  was  granted  at  a  time 
precedent  to  the  Time  ot  this  Offence  committed  : 
I3ut  next,    they  fay   the  Pardon  in  Scotland  will  a- 
mount  to  a  Liccnfe  from  the  Qiieen  to  go  into  Scot- 
land, and  that  then  by  Confequence  he  was  free  to 
come  into  England  ;    with   SubmiiTion,    we   think 
they  canh't  make  fuch  an  Inference,  for  the  Qiicen's 
Pardon   cannot  extend  to   fuch  "  a  double  Purpofc. 
Suppofc   the  Qiiecn  had  exprefly  pardoned  his  go- 
ing into  France  and  returning  into  Scotland,    that 
would  not  have  amounted    to  a    Licenfe  to  come 
into  England.      So  that   we  deny   their  Inference, 
that  the  Pardon   in  Scotland  amounts  to  a  Licenfe 
to  come  into  England.     But  in  the  Second  Place,  if 
the  Qiieen  had  exprefly  given  him  a  Licenfe  to  go 
into  Scotland,    (tho'  I    do  not   admit  that   to  be 
the  Cafe)  yet  I  deny   that  that  would   have  been 
a  Licenfe  to  come    into   England.     If  the  Qiiecn 
under  the  Privy  S^al  of  Scotland,  fhould  have  ad- 
mitted, him  to  come  into  Scotland,    yet  that  would 
not  have   been  a    Licenfe  for    him  to    come    into 
England ;    for  it  would  have   been    a  Special  Li- 
cenfe   to   go  to  one  Place,    which    can   never   be 
reckoned,   in  fuch  a  Cafe  as  this  is,   a  Licenfe  to 
<-o  to   another   Place    in  another  Kingdom.      For 
the  King    or    Qiieen    might   perhaps  think   fit  to 
Licenfe  one  to  come  into    Scotland,    and    yet    not 
think  it   convenient    to  Licenfe    him    to  come    fo 
near  their   Royal  Perfon,    as   he  would  be  here  in 
England.     So  that    there    is   no    fuch    Licenfe   in 
that  Pardon,    as  is  infifted  on  ;    and  if  there  had 
been,  yet  it  would  not  have  had   that  Operation 
to  Licenfe    him   to   come    to    England.     The  next 
Thing  they  fpcaj^  moif  tully  to  (and  which  is  very 
con'.idcrable,    if  they    make  it  out)  is,    that   tlie 
Words   of  this    Ad    ot   Parliament,    upon  which 
the  Indidment   is  founded,   or  at  leaft  the  Mean- 
ing of  thxm,    cannot   be  extended   to  a  Native  of 
Scotland.     As  for  the  Words  of  the  Aft   we   need 
do  no   more   than  read  them,    to  make  it  appear 
to    be  othtrwife.       It    is    obferved   by  them   very 
truly,    that   Scotland  is  no   Part   of  the  Kingdom 
of  England  ;     but  they  muft    admit   it   is  a  Part 
of   the  Dominions  of  the  Qiieen  of  England,  tho' 
not  Part  of    the    Kingdom  of   England.      They 
would  do    little    Service    to  the   Subjedls  of  Scot- 
Und,    if  they  ftiould  endeavour  to  overthrow  Cal' 


vins  Cafe,  which  was  fo  folemnly  determ.ined 
near  an  Hundred  Years  ago,  which  enables 
them  of  Scotland  to  come  into  England,  and  en- 
joy the  fame  Privileges  here,  as  the  SubjecSs  of 
England  do.  Certainly,  as  they  are  let  into  all 
thefe  Benefits  by  the  Refolution  of  that  Cafe,  fo 
they  are  at  the  fame  Time  the  Subj'efts  of  the 
King  or  Qiieen  of  England.  That  the  Words 
therefore  of  the  Aft  are  againft  them,  nothing  can 
be  plainer  ;  If  any  of  His  Majelly  s  SiihjeEis  -who 
fince  the  eleventh  of  December,  1688.  have  gone 
into  France.  •  This   leaves   them   no  room  for 

Difputej  it  fays  not,  if  any  of  the  Snbjeds  of 
the  Kingdom  of  England,  but  if  any  of  His 
Majefty's  Subjects  ;  fo  that  v.'hoever  was  a  Sub- 
jeft  of  the  late  King  is  witliin  the  Aft".  The 
Words  are  without  any  Reftriftion  whatever.  If 
any  of  his  Majeftys  SiiljeFls  ;  and  they  will  not 
deny  but  that  a  Scotchman  was  a  Subjeft  of  His 
late  Majefty.  But  then  they  fay,  if  the  Words 
fhould  extend  to  it,  the  Meaning  of  the  Aft  can- 
not. Witti  SubmifTion,  we  think  the  Cafe  before 
yon  is  uirliin  the  Words  and  Meaning  of  the 
Aft,  and  witliin  the  Mifchicf  which  the  Aft 
provides  againft.  For  at  the  Time  this  Aft  was 
made,  it  being  taken  notice  of,  that  upon  the 
Peace  concluded  there  would  be  a  Door  opened 
for  a  Communication  between  England  and  France, 
and  that  many  Perfons  who  had  reforted  thither, 
wlio  had  been  aftually  in  Arms  there,  and  other 
difaftefted  Perfons,  might  take  Advantage,  and  be 
encour.aged  from  thence  to  form  and  carry  on 
trcafonable  Defigns  and  Piaftices  againft  his  Ma- 
jefty's Perfon  and  Government  ;  Therefore,  to 
obviate  that  Mifchief,  this  Aft  was  made  in  fuch 
general  Words,  That  if  any  of  His  Majefty's  Sub- 
jeft s  who  hud  gone  voluntarily  into  France, 
iince  rlie  Time  mentioned  in  the  Aft,  without 
Licenfe,  let  them  be  born  where  they  would, 
whether  th6y  were  of  the  one  Kingdom  or  the 
other,  the  Mifchief  of  their  returning  without 
Licenfe  was  equal.  A..nd  by  confequence,  it  was 
the  Meaning  of  the  Aft  to  exclude  one  as  well  as 
the  other  ;  for  the  Dcfign  of  the  Aft  was  to  pre- 
vent the  Danger  that  might  arife  by  fuch  Perfons 
coming  ever.  But  as  to  this  prcfent  Cafe,  if 
what  the  Witnefles  have  faid  be  true,  it  would  be 
very  mifchievous  indeed,  if  a  Perfon  that  had  been 
refident  here  for  near  Twenty  Years,  as  the  Prifoner 
was,  by  his  own  Witnefles,  and  afterwards  went 
into  France  without  a  Licenfe,  if  he  may  be  allow- 
ed to  return  back  again  wirhout  a  Licenfe,  becaufe 
not  originally  a  Native  of  England.  By  the  fame 
Rulsr  all  thofe  Perfons  that  have  done  the  like 
both  of  Scotland  and  Ireland  would  be  at  Liber- 
ty to  return  alfo,  becaufe  not  Natives  of  England; 
wliich  was  not  furely  the  Meaning  of  the  Aft  of 
Parliament,  nor  ought  the  Conftruftion  of  the 
Words  to  be  fo  taken.  It's  true,  we  can't  here  by 
an  Aft  bind  them  in  Seotland,  but  we  are  not  now 
putting  in  Execution  this  Aft  in  Scotland,  but 
putting  it  in  Execu'don  here  in  England  on  a 
Scotchman  that  had  been  long  an  Inhabitant  here  be- 
fore. My  Lord,  the  next  Thing  that  was  infift- 
ed on,  is,  that  if  lie  be  ftich  a  Subjeft  as  may 
be  conftrued  within  this  Aft,  and  if  the  Pardon 
fhould  not  ha\-e  the  Efteft  they  contend  for,  yet 
they  fay  this  Indiftment  is  laid  in  the  wrong 
Place,  it  ought  to  have  been  laid  in  the  Coun- 
ty where  he  firft  arrived.  There  need  little  to  be 
faid  to  this,  becaule  the  Profccution  is  made 
i  whet': 
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-gyhere  the  Patty  was  apprelieiidcd.  The  Obje- 
ftion  they  make,  is  that  which  wou4d  render  it 
imprafticable  to  profecutc  any  for  tliis  Otience. 
For  how  is  it  poffible  to  know  where  a  Man 
firfl  privately  arrived?  That  which  is  enough  to 
charge  him,  isj  that  he  was  full  toiuui  in  fuch 
a  Place  in  England;  for  tis  not  faid  in  the  Ad:, 
that  they  fhall  not  return  to  this  or  tliat  Coun- 
ty, but  not  to  England.  And  then  where-erer 
he  is  found  in  England,  there  the  Indidtmenc 
may  be  laid  againfl  him.  And  the  Cafe  of  the 
JFclony  comes  home  to  this  Point ;  the  Man  that 
Heals  Goods  in  one  County,  may  be  indict.d  in 
any  other  County  where  he  carries  them.  So 
he  that  returns  into  England  contrary  to  the  Ad, 
wherever  he  is  apprehended  he  carries  the  Crime 
with  him.  And  ic  does  not  appear,  but  chat 
this  is  the  firil  Place  where  he  was  found.  They 
fay  it  is  impoflible  to  come  from  Scotland  in- 
to Aliddleftx,  without  firil  coming  into  feme 
other  County ;  but  it  is  agreed  chat  this,  is  tire 
Place  where  he  was  firft  apprehended.  There- 
fore upon  the  whole  Matter,  the  Faift  being 
confefied,  we  infill  that  he  is  within  the  Words 
and  the  Meaning  of  the  Adt,  and  within  the  mif- 
chicvous  Confequences  which  are  intended  to  be 
prevented  by  it. 

Air.  Att.  Gen.  My  Lord,  I  would  not  fpeak 
any  Thing  to  aggravate  MaCters  againft  the  Prifoner  ,• 
but  there  ha\'c  been  fome  things  faid  by  his  Coun- 
cil, which  I  chink  fie  to  be  taken  notice  of, They 

have  given  him  u  CliaraiScr  for  his  firithfulnefs  to 
the  Qiiesn,  and  called  fome  VVitnefles  to  it :  And 
Mr.  Williams  was  pleafcd  to  fay,  his  owning  the 
iFafts  charged  againfl  him  in  the  Indictment, 
(whereby  he  fa\'ed  the  Court  and  the  Qiieen's 
Council  a  great  deal  of  Trouble)  was  an  Argument 

Of  his  Sincerity. 1  only  fay,    I  believe  he  had  a 

better  Opportunity  by  other  Methods  to  have  fhewn 
it.  My  Lord,  Every  one  knows  from  whence  he 
came,  (viz.  from  France)  and  how  long  he  ftay'd 
there,  and  in  whofe  Service.  And  it  would  have 
been  a  better  Argument  of  his  Sincerity,  if  he  had 
given  an  Account  of  his  Knowledge  of  what  pafs'd 
in  France  while  he  was  there;  and  probably  would 
have  been  of  more  Advantage  to  him,  than  fa\ing 
the  Trouble  of  proving  what  (he  knew)  we  were 
ready  and  able  to  pro\'^. 

What  has  been  faid  as  to  the  Ad  in  general,  is 
fomething  furprizing  to  me  j  to  hear  any  EngUjhman 
complain  of  the  Hardfhip  of  this  Law,  on  which 
the  Prifoner  is  indifted,  which  was  made  for  the 
Prefervation  of  the  King's  Perfon  and  tiie  Govern- 
ment, and  by  the  Wifdom  of  the  Nation  thought 
neceflary.  But  as  to  the  matters  of  Law  the  Pri- 
Ibner's  Council  have  infilled  on,  they  are  reducible 
to  Two  Heads. 

Firft,  That  the  Qiieen's  Proclamation  in  Scotland, 
pardonaig  Her  Subjects  of  Scotland  of  all  Treafons, 
&c.  amounts  to  a  Liccnfe  to  rctiu-n  to  Scotland,  by 
pardoning  the  Oft'ence  in  going  to  France;  and 
every  Subject  of  Scotland  may  lawfully  come  thence 
into  England. 

Secondly,  That  the  Prifoner  ought  to  have  been  in- 
difted  in  the  firfl  County,  into  which  he  firfl  return- 
ed; which  is  impolTible  to  be  Middlefex. 

As  to  the  firfl  Matter,  it  has  been  faid.  That  a 
Native  of  Scotland  is  not  bound,  nor  can  be  pu- 
nifh'd  by  a  Law  made  in  England.  And  the  Coun- 
cil, tho'  they  have  not  deny'd  the  Authority  of  Cal- 
vins  Cafe,  yet  they  do  feem  to  dillike  the  Refolu- 
tion  of  it.     Now  he  is  (according  to  Calvin's  Cafe) 


a  Subjefl:  of  England.      Thar  Cafe  was  rhore  bene- 
ficial to  the  Subjefts  of  Scotland  than  to  the  Subjefts 
ot  England ;    and   it  has  been  always  allow'd  to  be 
Law  ever  fince.     Bur,  my  Lord,  we  are  not  to  con- 
iider  this  Gentleman   in   this  Cafe  as  a  Scotchman 
abfolutcly,    but  as   a   Scotchman    here   in  England. 
How   far  an  Aft  made  in  England  would  attett  a 
Scotchman  that  fliould  return  into  Scetlind,  I  need  not 
meddle  with.      But  the  QuclHoii  here  is.   Whether 
an  Act  ot  Parliament  made  in  Eugluiui,  will  not  bind 
every  Perfon  that  is  reiidenc  here  in  England  ?  Now 
the  Prifoner   was  rclident  here   in  England  with  his 
Family,    and   went  hence  to  France  :    And   by   the 
Law,  every  Scotchmanvci'KWwg  in  England,  is  an  Eng- 
lijhman,    and  hath  Ri'iht  to  enjoy  the  Pri\i!eges  of 
an  EngUjhman.     This  is  the  Relolurion  ot  Calvin  s 
Cafe.      I  win  give  but  one  Inftanee  of  this.      The 
Act  of  Navigation  made    12  oiCar.  II.  requires,  in 
many  Cafes   oi   Goods  imported,  that  the  Islaflcr, 
and  three  iourth  Pares  of  the  Mariners,  fhall  be  Eng- 
lijh.      The  Act  of  14  Car.  il.  Chap.  11.  of  Frauds, 
declares,    That  any   of  her    Majcfty's  Subjects  of 
England,  L  eland,  and  the  Plantations,    fhall  be  ac- 
counted Englijh,  and  no  others. 

Now  the  Natives  of  5cc.'-/ij??i  "inhabiting  in  Eng- 
land or  Ireland,  have  always  been  allow'd  to  be 
Englijh  or  Irijh  within  the  Aft  of  Frauds  ;  and  have 
enjoy'd  the  Privilege  ever  fmce  of  being  Mafters 
of  Ships :  And  the  lame  hath  been  allow'd  them 
on  all  Trials  in  the  Court  of  Exchequer,  that  is 
according  to  Calpin's'CaC^  ;  That  to  all  Intents  and 
Purpofes,  a  Scohiman  being  in  England,  enjoys  the 
Privileges  of  an  EngUjhnan,  he  is  a  Subjeft  of  the 
Crown  ot  England. 

But  give  me  Leave,  my  Lord,  to  confider  how 
the  Prifoner  comes  to  be  atfefted  by  this  Aft  :  Not 
as  being  her  Majefly's  Subjeft,  living  in  Scotland; 
but  he  is  bound  by  this  Aft,  as  he  is  a  Subjeft  refi- 
ding  here  in  England.  For  as  to  what  they  fay, 
that  his  Oftence  is  going  into  France ;  that  is  not 
the  Matter  he  is  charged  wirh :  That  is  the  Defcripti- 
on  of  the  Perfon  that  tails  under  the  Difabihty  of  the 
Aft;  [A  Man  under  thcfe  Circumllances:]  But  his 
returning  trom  F,  ance  into  England  (being  a  Perfon 
defcribed  by  the  Aft)  is  the  Oifence. 

My  Lord,  His  returning  is  the  Offence :  Not  his 
returning  to  Scotland,  but  returning  to  England,  or 
any  other  her  Majefty's  Dominions,  bound  by  the 
Afts  ot  Parliament  made  in  England.  The  Aft  is. 
If  any  of  ins  M.ajejly's  Sid'jetls  return :  And  every 
Scotchman  that  reiides  here,  is  a  Subjeft  of  theQiieen. 
Every  Law  that  is  made  in  England,  will  bind  eve- 
ry Scotchman  that  reiides  here  ;  and  this  will  bind 
him  from  returning  into  England  without  Licenfe ; 
which  is  all  that  is  in  this  Cafe. 

It  hath  been  objefted.  The  Aft  cannot  bind  the 
Scots  here,  becaufe  they  have  no  Reprcfencative  in 
Parliament-  But  that  is  nor  fo :  They  may  be 
Freemen  ot  Corporations,  and  arc  capable  of  being 
Freeholders ;  and  as  fuch,  may  be  repretenred  in 
Parliament.  The  Penning  of  the  Aft  fhews,  the 
Parliament  intended  to  include  all  Subjefts,  that 
might  in  the  utmoft  Latitude  he  called  Subjefts. 
The  Words  are,  [If  any  of  his  Majefly's  Subjefts, 
that  have  gone  into  France,  fhall  return  into  Eng- 
land.^ So  that  the  Aft  fays.  They  that  were  his 
Majefly's  Subjefts,  and  went  into  France,  and  did 
return,  fhall  be  guilty.  Therefore,  what  hath  been 
faid  of  the  Laws  of  England  bhiding  Scotirad,  is 
quite  out  of  this  Cafe. 

The  Council  tor  the  Prifoner  have  argued,  That 
the  Proclamation  of  Indemnity   in  Scotland,    is  a 

Licen( 
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Liccnfe  to : 

whe-'.  rhey 

der  t 

mirrt'd,     i  would   be 

vvor.id  be  accoimied. 


"■he  Great  Sen 


eturn  into  Stctland      I  would  fain  know 

li;id  mat.       1'  tuete  were  a  Pardon  un- 

1  of  England  lor  all  Oftcnces  com- 

glad  to  know  whether  that 

a  Licenfe  to  return  into  Scot- 

They  have  faid,    That  the 


land}  No,  certainly. 
Ma:ter  that  hinder'd  the  returninjj  to  Scotland,  was 
tn^-  Ofl-ence  of  goinr^  to  France  without  a  Licenfe  ; 
wiiicii  Offence  is  remitted  by  the  Pardon.  That  is 
plainly  a  Miftake  :  For  the  A6t  had  not  Regard  to 
any  Oftence  of  going  to  France  ;  referring  to  the 
nth  oi  December,  1688.  when,  and  long  attcr,  it 
was  not  any  Offence  to  go  thither  withoni  a  Li- 
cenfe :  Every  Man,  till  the  War  was  dcclar'd,  might 
have  gone  thither  without  Licenfe.  And  yet  by 
this  Aft,  thole  that  went  between  that  Time  and 
the  War  declared,  as  well  as  thofe  that  went  during 
the  War,  are  prohibited  to  return  without  Licenfe. 
So  that  the  Pardon  which  they  rely  on,  cannot  avail 
the  Prif  net :  For  the  Aei  did  not  regard  Crimes 
committed ;  but,  as  the  Preamble  is,  it  was  made 
to  prevent  an  Inconvenience  which  might  follow  by 
diiaftlfted  Perfons  returning ;  who  might  form  and 
carry  on  ti  aiterous  Confpiracies,  againft  the  late  King 
and  the  Government.  And  the  Parliament  look'd 
on  Perfons  to  be  difafteftcd,  that  left  their  Country, 
and  went  and  ftay'd  in  France  after  the  late  King 
went  thicher ;  and  therefore  judged  it  not  reafona- 
ble  to  have  fuch  truftcd  here,  without  the  Govern- 
ment fliould  licenfe  their  return. 

The  Perfons  mention'd  in  the  Aft  are  charafte- 
riz'd  :  So  that  as  to  the  Matter  of  the  Pardon,  (if 
it  were  an  Etiglijh  Pardon)  it  would  not  bring 
them  from  under  the  Aft.  Befidcs,  any  Licenfe  or 
Pardon  in  Scotland,  cannot  indemnify  thsva  from  an 

Aft  made  in  England. The  Law  and  the  Seals 

of  each  Kingdom  are  diftinft  :  And  an  exprefs  Li- 
cenfe under  the  Seal  oi  Scotland  to  return  to  England, 
nay,  an  Aft  of  Parliament  for  that  Purpofe  there, 
would  not  avail :  For  no  Aft  of  Scotland  can  take 
oft"  a  Difability  laid  on  by  any  Aft  made  in  Eng- 
land. For  this  Aft  is  a  banifhing  them  from  Eng- 
land, unlefs  the  Queen  give  a  Licenfe  to  return. 

My  Lord,  It  is  an  extraordinary  Thing  which 
they  argue  from  the  Preamble  of  the  Aft,  that 
mentions  the  carrying  on  the  Trade  between  Eng- 
land and  France  ;  and  Scotland  being  not  named, 
the  Aft  fhall   not  extend  to  the  Scotclmien-      I  do 

not  fee  what  can  be  gather'd  from  that. The 

Scotchmen  refiding  here,  are  confider'd  as  EnglijJ) : 
and  being  here,  arc  bound  by  the  Englif)  Laws; 
elfe  the  Scots  would  be  in  a  better  Condition  here 
than  the  Englijh.  But,  my  Lord,  that  which  we 
infifl:  on,  is,  That  the  Scots  refiding  here,  are  to  all 
Intents  EngHihjnen;  That  they  are  fubjeft  to  the 
Laws  ot  Engla7'.d,  and  bound  by  them.  The  going 
lirft  to  Soil  and  will  not  avail  the  Prifoner:  For  the 
Oftence  is,  returning  to  the  Place  from  whence  he 
went,  that  is,  England.  Whether  his  returning  to 
Scotland  be  an  Oftence  within  this  Aft  or  not,  is 
not  material ;  nor  whether  an  Aft  of  Parliament 
mad.e  in  England,  can  banidi  a  Scotchnan  from 
Scotland:  But  it  is.  That  an  Aft  of  Parliament  in 
England  may  prohibit  any  Scotchman,  or  any  other 
Perfcn,  from  returning  out  of  Frame  into  England' 

My  Lord,  The  next  Matter,  which  they  mighti- 
ly inlifl:  on,  is,  as  to  the  Place  of  Trial :  But  if 
that  Objection  fhould  prevail,  it  would  make  the 
Aft  ridiculous  and  ufelefs.  For  then  it  would  lie 
en  the  Qiieen's  Council  to  prove.  Where  a  Perfon 
(who  pri\'ately  return'd,  and  got  into  the  King- 
dom;  iirft  landed.      But  the   Aft  fays,    (If  they 


fhall  return  into  England.  And  wherever  he  is 
found,  thither  he  is  returned.  There  was  an  ex- 
traordinary Thing  faid  indeed  :  That  if  we  can  make 
it  Treafon  wherever  he  is  found,  then  he  may  be 
tried  in  every  County  he  comes  into ;  altho'  he 
be  pardoned,  or  tried,  for  returning  into  one  Coun- 
ty. Certainly  that  will  not  be  fo.  For  the  return- 
ing is  but  one  Treafon  :  And  tho'  he  may  go  into 
feveral  Places,  yet  when  he  is  tried  in  one  Place, 
and  convifted,  and  pardon'd  for  that,  it  difcharo-es 
him  wholly.  For  the  returning  is  but  one  en- 
tire Oftence,  tho'  having  been  in  many  Places :  The 
Queen  may  proceed  againft  him  in  any  one  of  them. 
It  is  like  the  common  Cafe  of  an  Efcape.  An  E- 
fcape  is  an  Efcape  in  every  County,  wherever  the 
Party  goes  afterwards :  And  the  Party  efcapcd,  or 
the  Sherift",  may  be  proceeded  againft  in  any  Coun- 
ty whither  the  Party  efcaped  goes,  as  well  as  in  that 
whither  he  firft  efcaped.  And  without  this  be  fo, 
the  Aft  can  never  be  put  in  Execution. 

My  Lord,  I  think  this  is  the  Subftance  of  what 
they  have  faid.  That  an  Aft  made  in  England,  will 
not  bind  a  Native  of  Scotland.  We  think  an  Aft: 
made  in  England,  will  bind  fuch  a  one  refiding  in 
England.  Now  the  Prifoner  was  refiding  in  England 
for  twenty  Years ;  and  he  is  both  within  tlie  direft 
Words,  and  within  the  Intent  and  Meaning  of  the 
Aft.  There  are  a  great  many  of  them  that  are  in 
France  :  And  I  believe  the  Parliament  never  intend- 
ed to  leave  the  Scots  tree  to  return  into  England,  s.- 
ny  more  than  the  Englijh. 

Mr.  Lindfay.  My  Lord,  I  defire  to  know,  whe- 
ther the  Queen's  Licenfe  does  not  fet  us  free,  as  well 
in  England  as  in  Scotland?  And  whether  one  that 
has  a  Licenfe  to  come  into  Scotland,  may  not  come 
into  England  too  ? 

Mr.  Att.  Gen.  One  may  be  brought  to  a  Trial 
here,  tho'  he  had  a  Licenfe  in  Scotland. 

Mr.  Lindfay.  My  Lord,  Her  Majefty's  Pardon 
extends  further  than  a  Licenfe :  It  reftores  to  all  the 
Pri\ileges  I  had  before. 

L.  C.  J.  Holt.  If  I  take  you  right,  you  mean. 
This  Pardon  in  Scotland  fecur'd  to  you  all  the  Ad- 
vantages you  had  at  the  Time  of  your  Birth,  or  at 
any  Time  before  your  Departure  out  of  England ; 
fo  that  you  are  not  to  be  impeached,  or  convifted 
of  any  Crime  you  have  committed  againft  the 
Laws  of  Scotland;  but  you  are  thereby  upon  the 
fame  Foot,  and  have  the  fame  Rights  and  Privile- 
ges as  any  other  Scotchnan  harh,  that  hath  never 
oftended :  And  every  innocent  Scotchman  hath  a 
Right  and  Liberty  to  come  into  England  when  he 
will.  Which  is  very  true,  that  the  Pardon  difcharges 
all  Difabilities  and  Incapacities,  that  you  have  in- 
curr'd  by  any  Oftence  ccmmittcd  againft  the  Law? 
of  Scotland,  but  not  any  committed  againft  the 
Laws  of  England.  That  is,  fuppofing  the  Pardcai 
had  been  fubfequent  to  your  return  into  Scotland^ 
and  that  your  return  hither  had  been  High-Trea- 
fon  by  this  Aft. 

Mr  Lindfay.  My  Lord,  J  think  this  Pardon 
reinftates  me  in  all  tiie  Privileges  I  enjoy'd  before, 

L.  C.  y.  Bolt.  I  tell  you  no :  It  only  reftores  you 
to  the  Privileges  that  you  had  as  a  Scotchman  ;  and 
which  you  would  have  loft,  if  convifted  of  thofe 
Oftences  by  the  Law  oi  Scotland;  but  exempts  you 
not  from  any  Puniftiment.  to  which  you  were  then 
obnoxious  by  the  Law  ot  England. 

Mr.  Att.  Gen.  My  Lord,  I  would  fay  but  this 
only ;  That  fpeaking  of  the  Pardon,  as  a  Pardon,  it 
cannot  pardon  a  Crime  before  it  is  committed.  If 
the  Pardon  granted  in  Scotland,    would  pardon  a 

Crime 
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Crime  committed  in  England ;    yet  it  would  not 
pardon  a  Crime  committed  afterwards. 

L.  C.  J.  Holt.  But  obferve  what  he  Hiys.  Says 
he,  I  am  by  this  Pardon  made  a  Free  Scotchman : 
(And  it  is  to  be  admitted,  that  the  Pardon  of  Scot- 
land has  that  Efteft ;)  And  if,  fays  he,  this  Pardon 
has  made  me  as  Free  a  Scotchman  as  I  u  as  before ; 
'E.rgOy  I  may  come  into  England,  as  well  as  any  o- 
ther  Scotchman  that  was  under  no  Difability. 

Mr.  Att.  Gen.  My  Lord,  he  is  bound  by  the 
Laws  oi England,  as  he  refided  here:  It  has  been 
the  conftant  Pradice.  He  does  not  pretend  that  he 
had  King  William's,  or  the  prefcnt  Qiieen's  Licenfe 
to  come  into  England ;  only  that  he  had  the  Qiieen's 
Licenle  to  come  into  Scotland. 

L.  C.  y.  Holt.  You  hear  what  he  fays. 
Mr.  Sol.  Gen.  My  Lord,  The  feveral  Fads  al- 
kdged  in  the  indictment  are  admitted  to  be  true; 
except  that  the  Prifoner  was  a  Subjcft  to  his  late 
Majefty;  and.  That  his  return  into  England  fince 
tht  I ^t\\oi  'yamiary,   1697.  was  without  Licenfe. 

'Tis  objected,  He  was  not  a  Subject  of  his  late 
Majefty  within  the  Meaning  of  the  Act,  becaufe  he 
was  a  Scotchman. 

Whoever  is  born  under  the  Legiance  of  the  King 
of  England,  is  a  Subject  of  the  King ;  and  'cis  ad- 
mitted Mr.  Lindfay  was  fo  born. 

It  has  been  likewife  objected.  His  return  was 
not  without  Licenfe. 

'Tis  not  pretended  he  had  fuch  a  Licenfe  as  the 
Aft  of  Parliament  fpccihes,  and  the  Lidiicmcnt  men- 
tions ;  a  Licenfe  under  the  Privy  Seal,  to  return  into 
England. 

But  'tis  infifted  on,  That  the  General  Pardon  in 
Scotland  does,  by  Conlfruftion  of  Law,  amount  to 
fuch  a  Licenfe. 

It  can't  furely,  with  any  Colour  of  Reafon,  be 
urg'd.  That  fuch  a  Pardon  ihould  be  conftrued  any 
farther  than  a  Licenfe  to  return  into  Scotland;  and 
fuch  a  Licenfe  would  not  excufe  the  Prifoner. 

My  Lord,  This  Pardon  in  Scotland  can  have  no 
Relation  to  the  Offence  in  Queflion.  A  Pardon  in 
that  Kingdom  can't  extend  to  any  Crime,  which  by 
the  Laws  ot  Scotland  can't  be  there  punifli'd.  But 
had  that  Pardon,  which  pafs'd  in  Scotland,  been  un- 
der the  Great  Seal  ot  England,  it  could  have  been  of 
no  Service  to  the  Prifoner.  As  a  Pardon  it  could 
not;  becaufe  'tis  precedent  to  the  Offence,  and  it 
can't  by  any  Implication  amount  to  a  Licenfe. 

The  Reafon  otfer'd,  why  it  fliould  be  fo  conftru- 
ed, is.  That  the  Oftence,  whereof  the  Prifoner 
{lands  indicted,  is  of  a  complicated  Nature:  That 
it  confifts  ot  two  Parts  ;  Going  out  of  England  into 
France ;  and,  returning  out  of  France  into  England. 
That  the  firft  Part  of  this  Oftence  (his  going  to 
France)  being  pardon'd,  he  can't  be  profecuted  for 
his  return. 

The  Suppolition  whereupon  this  Argument  is 
foimded  is  a  Miftake:  For  after  the  i  ith  oi  Decern- 
cember,  1688.  any  Man  might  (before  the  War  was 
proclaim'd)  have,  without  any  Oftence,  gone  into 
France :  And  therefore,  his  going  thither  after  the 
iiT^  oi  December,  1688.  is  no  Part  of  the  Crime  ; 
but  a  Defcription  of  the  Perfon,  whofe  return  with- 
out Licenfe  was  enaded  to  be  High-Treafon. 

Mr  Confers.  My  Lord,  The  Prifoner  infifts  on 
the  Benefit  of  her  Majefty's  Proclamation  of  Pardon 
in  Scotland ;  which  (as  lias  been  already  taken  no- 
tice ofj  bears  date  in  March,  lyoy.  and  cannot  ex- 
tend to  pardon  a  Treafon  fince  that  Time.  The 
Treafon  for  which  he  ftands  charged,  was  not  till 
December  lall;    then  he  came  into  Ew^/^k^/  without 


Licenfe  of  the  Qiiecn :  He  voluntarily  went  into 
France  without  Licenfe,  fince  the  1 1  th  of  Decem- 
ber, 1688.  He  came  back  into  England  without  Li- 
cenfe, in  December  laft;  and  for  that  he  uands 
charged  with  Treafon,  by  Virtue  of  the  Ad  of  Par- 
liament in  the  ninth  Year  of  the  late  King.  But 
the  Inference  he  makes  frcm  this  Pardon,  by  the 
Qiieen's  Proclamation  in  Scotland,  is,  That  he  is 
thereby  reftored  to  all  the  Pri\-ileges  of  a  Scotih  Sub- 
jed,  and  ccnfequently  may  Ireely  come  into  the 
Kingdom  of  England,  as  any  other  of  her  Majefty's 
nati\  e  Subjeds  of  that  Kingdom  mav  do.  Now  the 
Pardon  in  Scotland  can  only  extend  to  exempt  him 
trom  Punifhment  ibr  any  Crimes  committed  in  that 
Kingdom  ;  and  he  can  have  no  Benefit  of  it  for  a 
Crime  committed  againft  the  Laws  and  Statutes  of 
England,  which  is  a  diftind  Kingdom,  and  govern'd 
by  diftind  Laws.  And  fuch  Interence  as  he  makes 
trom  this  Faidon,  is  both  againft  th.e  very  Words 
and  Meaning  of  the  ACt  of  Parliament,  upon  which 
he  ftands  indided.  The  Words  are  very  exprefs 
and  plain  :  Any  of  Her  Majejlys  Std-jecis,  v:ho  have 
at  any  "Time  f.nce  the  nth  cf  December,  1688. 
voluntarily  gene  into  France  -without  Licenfe,  ('as 
tiie  Prifoner  confeftes  he  did)  and  after  the  i.:^th 
Day  of  January,  169J.  fhall  return  into  England, 
or  any  other  Her  Majefly  j  Dominions,  ivitbotn  Li- 
cenfe,    jlall  be  judged  guilty  of  High-Trenfon. 

He  was  refiding  in  England  after  the  i  itli  of 
December,  j6S8.  He  went  from  England  into 
France;  and  is  returned  into  England  without  Li- 
cenfe, fince  the  14th  oi  January,  i6c)-j.  and  fo  is 
within  the  exprefs  Words  of  this  Ad.  And  the  In- 
tent of  the  Act  w  ill  appear  by  the  Preamble.  The 
Mifchiefs  and  Inconveniencies  apprehended  at  the 
making  of  this  Ad,  were,  That  the  Freedcm  of 
going  and  coming  out  of  England  into  France,  and 
from  France  to  England,  by  the  refpeEli've  Sub- 
jeiis  oj  each  Kingdom  after  the  Peace,  might  be  an 
Encouragement  to  fuch  of  the  King's  Subjects,  zcho  had 
been  engaged  in  traitercus  Defigns  and  Ccnfpiracies  a- 
gainfthis  Majefty,  and  ivho  anight  be  encouraged  t-  form 
and  carry  en  treafnable  Defigns  and  PraEiices  againft 
the  King  and  the  Goz'crnment,  to  come  cut  of  Fi  ance 
into  England.  The  Perfons  from  whom  thofe  Dan- 
gers were  apprehended,  were  fuch  Perfons  as  are 
defcribed  in  this  Ad ;  and  therefore,  for  the  Safety 
and  Prefer\  ation  of  h's  Majefty's  Perfon  and  Govern- 
ment, the  Intent  of  this  Law  was  to  prohibit  their: 
returning  into  England,  without  fuch  Licenfe  frcm 
his  Majefty  under  his  Privy  Seal. 

L.  C.  J.  Holt.  Have  you  any  more  to  fay  ?  Or 
have  you  any  Thing  to  reply  ? 

Mr.  J'Viliiams.  My  Lord,  We  would  fave  your 
Lordfhip's  Time  as  much  as  might  be  ;  but  wc 
humbly  infift,  that  our  Objedions  are  not  anfwer'a : 
And  it  being  upon  a  new  Law,  and  in  Cafe  of 
Life,  we  pray  that  the  Matter  may  be  found  Spe- 
cially. 

L.  C.  y.  Holt.  If  we  fee  any  Reafon  to  doubt  it, 
it  fhall  be  found  Specially.  But  what  you  have  fa  id, 
overthrows  Calvin's  Cale;  For  you  urge,  That  you 
are  a  Subjed  of  Scotland,  and  fo  not  within  this 
Ad  of  Parliament.  But  you  ought  to  ccnfider, 
That  as  you  are  a  Subjed  or  Scotland,  fo  aifo  you 
are  a  Subjed  to  the  Crown  of  England,  by  being  a 
Native  of  Scotland  fince  the  Acceffion  of  Scotland 
to  England,  which  is  by  the  Law  of  England.  And 
if  the  Cafe  had  been,  that  you  had  only  departed 
from  Scotland  into  Fiance,  and  from  thence  re- 
turned into  Scotland,  and  ftay'd  there  without  ever 
coming  into  England,  the  Cafe  would  have  been  muca 
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different  :  For  It  may  be,  tlie  Law  of  England  can- 
not oblige  a  Scotchman,  for  any  Aft  by  him  done 
in  his  own  Country  ;  (tho'  there  is  no  Occaiion  to 
qiv  e  any  Opinion  of  that ;  )  but  an  Aft  ot  Parlia- 
ment in  England,  may  fubjeft  any  Scotchman  to  any 
Penalty,  for  any  Aft  that  he  fhould  do  in  England. 
Suppofe  a  Scotchman  going  out  of  Scotland  into 
France,  fince  the  i  ich  of  DfiW/^er,  1688.  that  fhall 
return  into  £K^/^;/i  fince  the  la^thoi  January,  1697. 
he  fecms  to  be  within  the  Words  and  Meaning  ot 
the  Aft.  But  there  is  no  need  of  determining  that 
Point  now :  l"he  Prifoner  being  a  Scotchman  born, 
and  having  been  inEngland  for  a  long  Time,  and  de- 
parting from  Eng'and  into  France  within  that  Time, 
and  returning  into  England  afterward,  is  to  all  the 
Purpofts  within  the  Letter  and  Delign  of  the  Aft  : 
For,  being  a  Reiidcnt  in  England  at  that  Time,  you 
are  to  ali'Purpufcs  a  Subjedt  of  the  Crown  ot  Eng- 
land, as  much  as  any  Native  of  England ;  and  your 
departing  into  France,  and  remaining  there  for  fo 
long  Time,  and  returning  without  Licenfe,  is  the 
fame  Danger  that  the  Aft  of  Parliament  intended 
to  prc\ent- 

Mr.  Wil'iams.  My  Lord,  I  would  not  prefume 
to  lay  any  thing  in  Derogation  of  C/z/'i.'/'w's  Cafe ; 
Buc  I  fay,  that  t!io'  ^  Scotchman  may  be  as  a  Natu- 
ral-born Subjeft  ot  England,  yet  lie  may  not  be 
within  the  Meaning  ot  this  fo  Penal  a  Law. 

L.  C-  J.  Holt.     Certainly  within  the  Meaning,  it 
within  the  Words  and  Rcafon.     But  there  is  another 
Point  that  you,  his  Council,   have  urged  in  his  be- 
half; which  is.  That  this  Pardon  is  a  Licenfe  to  him 
to  return   into  Scotland.       Which  in  Truth  is  not  ; 
for  it  is  to  another  purpofe,   "viz..    To  pardon  and 
difcharge  all  Treafons  and  Crimes  committed  in 
Scotland;  but  not  give  a  Licenfe  to  return  into  that 
Realm  :     But  fuppofe  it  to  be  a  Licenfe  to  go  into 
Scotland,    that  will  not  be  a  Licenfe  to  return  into 
England.       The    Trcafon   is,    to  return   into  tlie 
Realm  of  England,    or  any  other  his  Majefty's  Do- 
minions.    Another  Matter  that  you   have   inlifted 
upon,  is,  That  fuppofing  this  to  be  a  good  Pardon 
under  the  Great  Seal  of  Scotland,  it  hath  pardon'd 
the  Offence  of  going  into  France.     The  return  into 
England  can't  be  High-Treafon  ;  bccaufe  the  Trea- 
fon  conlifts  of  two  Fafts,  fay  you,  which  are,  The 
Departing  into  France,  and.  The  returning  into  the 
Qiieen's  Dominions.     Like  unto  the  Cafe,  when  one 
sives  another  a  mortal  Wound  ot  which  he  langui- 
flies,  and  before  he  dies,  the  Stroke  is  pardon  d  ;  and 
then    the  Party  dies  :     Afterwards  it   will   not    be 
Murder ;    becaufe  that  Aft,    which  fliould  make  it 
fo,  is  difcharged  by  the  Pardon.  To  this  a  plain  An- 
fwer  has  been  before  given  by  the  Qiieen's  Council ; 
That   aoin<z    into  France  fmce  the  nth  ot  Decern- 
ber,   1688.  IS  no  Oficncc  originally  ;    but  only  the 
return   of  fuch   Perfon   is  made  High-Treafon,  and 
from    that    return    doth   the    High-Treafon   com- 
mence.     Therefore  fuch  a  Pardon  under  the  Great 
Seal  of  England,    could  not  have  difcharged  him 
from  being  guilty  of  High-Treafon,  if  he  had  return- 
ed afterwards. 

But,  fays  he  for  himfelf,  (as  I  apprehend  him) 
That  this  Pardon  hath  made  him  a  Free  Scotchman, 
to  all  Pnrpofes,  as  if  he  had  never  oflended.  And 
tho'  the  Pardon  can't  have  any  Operation  to  dil- 
charge  him  of  any  Crime  committed  againft  the 
Law"  of  England :  yet  it  haih  this  Effeft,  by  putting 
him  in  the  fame  State  of  other  Scotchmen,  to  ena- 
ble him  to  come  into  England.  It  is  true,  this  Par- 
don puts  him  in  the  fame  Condition,  in  which  other 
Scotchmen  are  by  the  Law  oi  Scotland  ^    but  it  puts 


him  not  in  the  •  fame  Condition  that  other  Scotch- 
7ncn  are  by  the  Law  of  England.  By  the  Law  ot" 
England,  Scctclmien  may  at  any  Time  come  into 
England :  But  the  Law  prohibits  thofe  who  are  Sub- 
jefts,  and  went  into  France  without  Licenfe,  to  re- 
turn into  England- 

They  who  are  born  in  Scotland,  may  inherit  Lands 
in  England .  But  if  an  Alien  to  England  and  Scot- 
land be  Naturaliz'd  by  Aft  of  Parliament  in  Scot- 
land ;  tho'  he  is  ro  all  Purpofes  a  Natural-boni 
Subjeft  ot  Scotland  by  the  Law  of  that  Realm;  yet 
not  therctore  Inheritable  to  Lands  in  England,  be- 
caufe he  is  not  a  Natural-born  Subjeft  by  the  Law 
of  England. 

I'iiere  is  another  Qiieftion  hath  been  ftirr'd  ; 
which  is.  That  he  fhould  have  been  indifted  in  the 
firft  Englip  County  into  which  he  came  :  For  it 
appears,  upon  the  Evidence,  that  he  came  trom 
Scotland.  Now  Middlejes  can't  be  the  firft  Coun- 
ty ;  but  it  mull  be  Northumberland:  For  upon  his 
coming  there,  the  Treafcn  is  rompleat :  And  his 
proceeding  further  into  other  Counties,  can't  make 
it  more  Tresfons  than  it  was  before.  As  to  the  Cafe 
ot  Felony,  ftealing  Goods  in  one  County,  and  carry- 
ing them  into  another  ;  it  is  Felony  in  every  County 
they  are  carried  into.  A  Prifoner  efcapes  from  a  Goal 
in  one  County,  and  then  goes  into  feveral  Counties ; 
it  is  an  Efcape  in  every  County  into  which  he  comes ; 
which  is  a  Cafe  very  oppofite  to  this  in  Qiieftion. 
Suppoic  a  Man  committed  tor  Felony  has  efcaped 
out  of  Newgate  into  Noythnmherland ;  may  he  not 
be  indicted  in  Northumberland  ?  He  can)c  volunta- 
rily ipto  this  County  ot  Middlefes  ;  and  certainly 
may  be  indicted,  and  tried  here.  Indeed,  if  he  had 
been  taken  in  one  County,  and  carried  into  another 
County,  that  would  be  another  Cafe  ;  becaufe  he 
came  there  by  Coerfion. 

Mr.  William';.  Now,  my  Lord,  in  this  Cafe,  the 
Priioner  comes  into  this  County  ot  Middlefex  to 
furrender  himlelf ;  and  coming  mto  Middlefex  with 
an  intention  to  furrender  liimfelf,  when  a  Warrant 
is  out  againtf  him,  will  not  be  Treafon  in  Middle- 
fex, tho'  his  tirfl  coming  into  England  were  admit- 
ted to  be  Treafon. 

L.C.  J?.  Holt.  That  does  not  appear  :  He  fays 
otherwilc  himfelt!  Lie  fays,  He  heard  there  was  a 
Warrant  out  againft  him  ;  and  then  he  furrender 'd 
himf.lf. 

L.  C.  y.  T'revDr.  I  do  not  think,  if  he  had 
come  into  this  County  to  furrender  himfelf,  it  would 
ha\e  altcr'd  the  Cafe.  It  he  had  furrender'd  him- 
felt  in  rhe  fuft  County  he  came  into,  he  would  have 
been  within  the  Law. 

Mr.  Williams.  My  Lord,  with  humble  fubmifli- 
on,  if  he  comes  into  Eng'and,  he,  by  tliat,  commits 
Treafon.  But  if  alter  his  coming  into  Eng'and,  and 
before  he  comes  into  Middlefex,  he  hears  that  in 
Middlefex  there  is  a  Warrant  out  againft  him ; 
and,  purely  to  furrender  himfelf  upon  this  War- 
rant, he  comes'into  Middlefex,  and  furrenders  him- 
felf in  Middlefex ;  with  humble  SubmilTion,  this 
Act  of  Surrendring  himfelf,  which  the  Prifoner  does 
in  Obedience,  and  in  Jaftice  to  tlie  Procefs  of  Law, 
won't  amount  to  make  him  guilty  ot  High-Treafon 
in  Middlefex. 

L.  C.  y.  Holt.  This  is  not  the  Cafe.  However, 
we  are  all  of  Opinion,  that  alters  not  the  Cafe : 
(For  I  have  conlulted  my  Lord  and  Brothers.)  Have 
you  any  more  to  fay  for  the  Prifoner  ?  Or  has  he 
any  thing  more  to  &y  for  himfelt  ? 

Mr.  Lindfay.  My  Lord,  I  have  told  you  what 
was  the  Motive  that  brought   me  into  England;  ' 

That 
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That  I  was  to  come  to  my  Wife  and  Children,  be- 
lieving that  I  might  have  done  it  without  Trefpaf- 
Cng  againft  the  Law,  becaufe  I  favv  others  did  fo  be- 
fore me.  Now,  if  it  be  taken  as  a  Fault  in  me,  and 
not  in  others;  that  will  be  very  hard,  my  Lord.  If 
I  have  offended,  it  is  out  of  Ignorance. 

L.  C.  J.  Holt.  Ignorance  of  the  Law  is  no  Ex- 
cufe  :  But  that  may  fall  under  another  Confiderati- 
on,  which  doth  not  belong  to  us.  Have  you  any 
more  to  fay  ? 

Mr.  Litidfay.  If  I  have  by  my  Ignorance  offend- 
ed in  this  Point,  and  if  you  think  my  Indemnity 
in  Scotland  will  not  avail  me,  I  humbly  beg  your 
Lordfhip  will  intercede  for  me  to  Her  Majefty. 

L.  C.  y.  Holt.  Gentlemen  of  the  Jury,  this  Pri- 
foner,  David  Lindfay,  is  indicted  for  High-Trea- 
fon  upon  the  Statute  that  was  made  in  the  Ninth  of 
King  Wil/iam.  The  Oftencc  let  forth  in  the  In- 
dictment is  to  this  Effeft,  That  he  beinc?  a  Subjeft 
of  the  late  King,  did,  fince  the  nth  of  Decemler, 
1(588.  go  out  of  this  Realm  into  F/aiice,  and  that 
he  has  returned  into  Enghnid,  without  Licenfe  un- 
der the  Privy-Seal,  fince  the  14th  of  Ja-auary, 
1697:  which  returning,  by  that  Aci:  is  made  High 
Treafon.  Tiiis  Act  was  mad;  upon  the  conclud- 
ing the  Peace  of  Refzvick,  becaufe,  then  (as  the 
Ait  recites  in  the  Preamble)  the  Seas  would  be  open 
tor  Commerce  bawvcw  Englaijd  and  France,  and  that 
would  give  an  Opportunity  to  thofe  Perfons  to  re- 
turn to  England,  whom  the  Wifdom  of  the  Nation 
thought  dangerous  to  the  Go^'ernment,  that  is,  thofe 
that  had  been  in  the  Service  of  the  French  King, 
and  others,  that  by  departing  the  Realm  fince  the 
iii\\oi  December,  1688.  Therefore  to  prevent  all 
Danger  to  the  King  and  his  Government,  this  Ad 
was  made,  to  make  fuch  a  Return  to  England  by 
fuch  Perfons  to  be  fo  Penal  as  to  amount  to  High- 
Treafon. 

Now,  the  Qiieftion  is,  whether  this  Prifoner  be 
guilty.  It  does  appear  that  he  is  a  Native  of 
Scotland,  and  a!fo  that  he  was  here  in  England  for 
many  Years  (I  think  one  of  his  own  WitnelVes  favs 
about  Twenty)  and  did  depart  fince  the  ilth  of 
December,  1688.  and  he  returned  into  6'coftoi  fince 
March  was  Twelvemonth,  and  came  into  England 
afterwards  about  Dece?nber  laft,  which  is  alfo  ad- 
mitted. So  that  it  appears  he  is  in  the  Words 
of  the  Aft,  and  had  no  Licenfe  under  the  Privy- 
Seal. 

But  that  which  lie  infills  upon  by  his  Council, 
is,  that  he  was  a  Scotchman  by  Birth,  and  had  an 
Invitation  to  return  into  Scotland,  and  had  the 
Qiieen's  Pardon,  whereby  he  was  pardon'd  all  Man- 
ner of  Oftences.  It's  true,  he  admits  he  was  at  St. 
Germains,  but  returned  into  Scotland  in  order  to 
take  the  Benefit  of  that  Pardon.  He  was  at  firft  fc- 
cured  by  the  Government  there,  but  he  had  the 
Benefit  of  the  Pardon  allowed  him,  and  was  dif- 
charged.  And  then  he  fays,  he  did  defire  to  come 
into  England,  and  would  not  continue  longer  in 
France,  becaufe  he  would  not  be  a  Papift.  That 
when  he  was  in  Scotland,  he  defired  to  come  into 
England  too,  which  he  thought  he  might  upon  the 
Account  of  his  Pardon  in  Scotland ;  and  he  ad- 
vifed  with  Council,  whether  he  might  fafely  come 
into  England,  and  they  told  him  he  might,  as  he 
lays. 

The   Queftion  is,    whether  any  of  thefe  Things 
will  be  to  his  Advantage.      Firft,   It   is  a  Law   of 
England,   that  he  is  indifted  upon ;  no  Pardon  un- 
der the  Great  Seal   of  Scotland  can  difcharge  any 
Vol.  V. 
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Crime  committed  againft  the  Law  of  England^ 
neither  can  a  Pardon  under  the  Great  Seal  of  Eng- 
land difchargc  any  Crime  againft  the  Law  of  Scot- 
land. But  fuppofe  he  had  had  a  Pardon  under  the 
Great  Seal  of  England  before  his  Return;  that 
would  not  ha\e  pardoned  him  in  this  Cafe  :  For  his 
Otfence  is  not  in  going  into  France,  and  coming  in- 
to England  in  Time  of  Peace  ;  but  that  having  fo 
gone,_  he  returns  without  Licenfe,  that  is  the  Faft 
that  is  made  fo  Penal.  Now  a  Pardon  given  be- 
fore a  Man  commits  any  Offence,  is  incffcftual ; 
the  QLieen  cannot  pardon  a  Crime  before  it  is  com- 
mitted. 

But,  fays  he,  I  am  by  this  Pardon  made  to 
all  Purpofcs  a  Free  Scotchman,  I  am  reftored  to 
all  my  Capacities  that  I  had  Irft  ;  therefore  if 
I  have  all  the  Capacities  that  I  had  as  a  Scotch- 
man before,  I  may  come  into  England.  Now 
that  is  a  Miftake.  It's  true,  he  is  reftored  to 
all  the  Capacities  of  a  Scotchman,  which  is  to 
be  had  by  the  Laws  of  Scotland  ;  but  a  Pardon 
in  Scotland  cannot  give  him  thofe  Pri\ileges  he 
had  by  the  Law  of  England,  and  therefore  can- 
not difcharge  him  from  an  Offence  committed 
againft^  the  Law  of  England.  Nay,  if  he  had 
been  in  Scotland,  having  efcaped  after  he  had 
been  here,  that  would  not  have  been  effeftual 
to  difcharge  him  from  his  Offence  againft  the 
Law  of  England.  Gentlemen,  the  Matter  is  be- 
fore you,  he  is  a  Subjeft  of  the  Qiieen  of  Eng- 
land, he  has  departed  from  England  lince  the  i  ith 
oi Decanber,  1688.  and  has  returned  hither  with- 
out Licenfe  under  the  Privy  Seal.  And  if  you  do 
believe  all  this,  then  you  are  to  find  him  guilty  ; 
but  if  you  do  not  believe  it,  you  are  to  acquit 
him. 

T'hsn  the  Jury  -withdrew,    and  in  about  half  an  Hour 
returned  into  Court. 

CI.  of  Arr.  Genrlemen,  are  you  agreed  of  your 
Verdift  ? 

Jttry.     Yes. 

CI.  of  Arr.     Who  fhall  fpeak  for  you  ? 

Jayy.     Our  Foreman. 

Cl.  of  Arr.  David  Lindfay,  hold  up  thy  Hand 
(which  he  did)  How  fay  you?  Is  he  guilty  of  the 
High-Treafon,  whereof  he  ftands  indicted,  or  not 
guilty  ? 

Foreman.     Guilty. 

Cl.  of  Arr.  What  Goods  or  Chattels  had  he  at 
the  Time  of  this  High-Treafon  committed  ? 

Foreman.     None  that  we  know  of. 

T'hen  the  Court  adjourned  till  Five  of  the  Clock. 

About  Five  of  the  Clock  the  Court  met,    and  the  Pri- 
foner being  brought,  the  Court  proceeded. 

Mr.  An.  Gen.  My  Lord,  Mr.  Lindfay  the  Pri' 
foner  hath  been  convicted  of  High-Treafoa,  and  I 
pray  the  Judgment  of  the  Court." 

Cl.  of  Arr.  David  Lindfay,  thou  haft  been  ar- 
raigned for  High-Treafon,  and  thereof  convifted, 
what  haft  thou  to  (ay  why  Judgment  fliould  not 
pafs  againft  thee  ? 

Mr.  Lindfay.  My  Lord,  I  refer  my  felt  lu  r'^e 
Qiieen's  Mercy. 

L.  C.  J.  Holt.  Ha\'e  you  any  Thing  to  plead  for 
your  felf,  or  by  your  Council  ? 

Mr.  lVillia7ns.      My  Lord,  I  did  defign  to  have 

infifted  upon  a  Point  in  relation  to  this  Statute, 

Y  y  y  upon 
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upon  which  the   liidiament  agaiiill  the  Prifoner 
is  grounded  ;  but  underftandhig  it  has  been  alrea- 
dy^'under  the  Confideration  of  your  Lord(hip,_  and 
the  reft  ot  my  Lords  the  Judges,    and  that  it  has 
received  your  Lordftiip's  Determination,  Ifhall  chufe 
to  wave  it;  but  this,  with  Submiffion,  I  do  infift  up- 
on ;    That  it  is  not  (hewn  in  this  Indidment  that 
the'  Prifoner  was  a  Subjeft  of  King  WiUhim  at  the 
Time  of  his  going  into  France,    or  at  the  making 
this   Aa.     Mow,  as  I  humbly  conceive,    the  very 
Words  of  the  Aft  require,  that  the  Party  fliould  be 
a  Subjeft  at  that  Time.     Tiie  Words  are  thus,  If 
any  of  His  Majcfty's  Subjcfts,    who  have  after  the 
I  ith  of  December  gone  into  Frame,    if  they  return 
without  Licenfe  they  ihall  be  guiky  of  High-Trea- 
fon.     Now  by   the  Words  of  the  Aft,  it  feems  re- 
quifitc  that  he  fhould  be   a  Subjeft  at  the  Time  of 
his  going  into  France ;   or  at  leaft  at  the  Time  of 
the  making  of  the  Ad.     So  that,  with  Submiffion, 
the  Indidm.ent  docs  not  agree  with  the  Aft  of  Par- 
liament,   unlefs  it  be  fiiewn  that  the  Prifoner  was  a 
Subjeft   at  the  Time  of  his  going  to  Frame  ;    and 
no  Indiftment   in  any  Cafe,    much  lefs  an  India- 
ment  for  High-Treafon  fliall  be  aided  by  Intend- 
ment.    And  in  this  Cafe,  my  Lord,  there  is 

the  lefs  room  for  an  Intendment,  that  the  Prifoner 
was  then  a  Subjeci:,  becaufe  it  is  not  fhewn  that 
the  Prifoner  was  a  natural  born  Subjeft,  or  that  his 
Treafon  was  contra  naturalis  allegiantia  dehitum. 
And  it  not  beins;  Ihewn  that  he  was  a  Natural  Sub- 
jeft, it  muft  be^uppofcd  he  became  a  Subjeft  by 
Naturalization,  or  by  Denization,  which  might  be 

fince  his  j^oing  into  France. My  Lord,  I  muft 

own,  'tisfaid'in  thelndiftment  that  he  was  a  Sub- 
jeft of  King  Wiliiam,  but  'tis  not  faid  when  he  was  a 
Subjeft  ;  fo  that  it  may  be  as  well  fuppofed  he  be- 
came fo  after  he  went  into  France,  as  belore  ;  and 
the  rather  in  regard  he  is  not  fhewn  to  be  a  Na- 
tural-Born Subjeft.  And  we  take  it,  that  by  the 
Penning  of  this  Law,  which  fays.  If  any  of  his  Ma- 

jefly'i  SuhjeEii  who  have  gone   into  France,  &c. 

it  muft  be  meant  of  a  Sul  jeft  at  that  Time,  or  at 
the  Time  of  his  going  into  France;  and  it  not  be- 
ing fhewn  that  he  was  a  Subjeft  at  that  Time, 
we  humbly  take  it  that  the  Indiftment  is  infuffi- 

cicnt. 

Mr.  Raymond.      My  Lord,    we  fay,    with  great 
Submiffion,    that  this  Indiftment  is  not  good,   be- 
caufe it  does  not  ftiew  that  Mr.  Lindfay  was  a  Sub- 
jeft of  the  late  King  at  rhe  Time  of  the  making  the 
Aft,  nor  any  Time  before.     If  this  Perfon  had  be- 
come a  Subjeft  of  the  King  after  the   making  of 
the  Aft,    as  he  might  by  Derivation,    and  had  re- 
turned into  England,    having  been  in  France  in  the 
Time  mentioned  in  the  Aft,  he  would  not  be  with- 
in the  Aft.      Therefore  it  was  neceflary  to  fhew  at 
what  Time  he  was  a  Subjeft.     It  is  not  laid  inthe 
Indiftment,    that  he  was  a  Natural-born  Subjeft, 
nor  do  I  pretend  that  it  is  necelVary  in  an  Indift- 
ment for  Treafon,  becaufe  one  that  owes  Local  Al- 
legiance may  be  guilty  of  Treafon.     But  they  ought 
to°  have  averr'd,"  either  that  he  was  a  Natural-born 
Subjeft,   and  that  he  fhall  be  intended  fo  always  ; 
or  elfe,   that  he  was  a  Subjeft  at  the  Time  of  the 
making  of  the   Aft,   otherwife  he  won't  be  within 
the  Aft  ;  becaufe  the  Words  of  the  Aft  feem  to  tie 
it  up  to  Subjefts  at  the  Time  of  the  making  the  Aft, 
by  the  Words  which  follow,    -viz..    Who  have  gone 
into  France,  &c. 

Sir  7".  Vo-wis.  I  have  look'd  both  into  the  In- 
diftment and  the  Aft.  One  Part  of  the  Objefti- 
on  is,   that  he  is  not  a  Natural  Subjeft.    That  is 


not  to  be  infifted  on,  for  there  is  no  fuch  Thing  in 
the  Aft  ;    for  the  Aft  fays.  If  any  of  His  Majeftys 
SuhjeBs ;  and  there  is  no  need  of  laying  any  more 
in  the  Indiftment  than  the  Aft  requires  j  and  it  was 
not  intended  to  be  confined  to  luch.      The  other 
Part  of  the  Objection  is,  That  it  is  not  alledged  that 
the  Prifoner  at  the  Bar  was  the  Subjeft  of  King 
William  at  the  Time  when  the  Aft  W'as  made.  Now 
there  is    no  need  of  alleddng  thefe    Words  in  the 
Indictment  ;    for  the  Aft  urns  thus,  Therefore  be  it 
enabled,    that  if  any  of  His  Majefiy's  SuljeHs,  icho 
have  at  any  T'ime,  fince  the  i  ith  of  December,  1688. 
'voluntarily   gone  into  France,    'luithout  Licenfe  front 
His   Majefty  King   William,    or  foin  Queen  Mary, 
{hall  return  :    And  the   Indiftment  does  lay  it,  that 
this  Prifoner  was  a  Subjeft  of  the  late  King  IVil- 
Ham,    and  that  he  is  now  a  Subjeft  to  the  prefent 
Queen  ;    and  that  he,    after  the  i  ith  of  December ^ 
1688,    did  go  into  France.     Now  fure  here  is  al- 
ledged in  this  Indiftment  that   the  Aft  refers  to ; 
that  is,  T'hat  if  any  SuhjeEl,    zvho  went  into  France 
after  the  nth  of  December  x688,   Jhall  return  into 
England.     And  the  Indiftment  fays,  he  was  a  Sub- 
jeft  of   King  William,    and    that  he   did  go  into 
France  after  that  Time,    and  did  return  into  Eng- 
land after  the  Time  prohibited  by  the  Aft.      Here 
is  nothing  required  in  the  Aft,  but  what  is  laid  in 
the  Indiftment.     And  ic  is  a  very  ftrange  Objefti- 
on  to  fay  that  we  fhoidd  averr  that  he  waf  .^  Sub- 
jeft when  this  Act  was  made  ;  this  ought  to  have 
been  fhewed  en  the  other  fide,   if  it  be  otherwife. 
Here  is  that  in  the  Indiftment  ^  hxh  is  contorma- 
ble  to  the  Act,  and  there  is  no  rr.;  re  neceliary,  than 
to  defcribe  the  Perfon  according  to  the  Aft. 

Mr.  Alt.  Gen.  iVy  Lora,  we  have  taken  that 
Method  in  the  IndicLmcnc  that  is  proper,  that  is, 
to  purfue  the  Aft  ot  Pailiament;  we  have  laid  him 
as  the  Aft  defcribcs  Now  they  fay,  that  it  being 
not  (hewn  that  he  was  a  Subjeft  at  the  Time  of  his 
going  into  rrance,  he  is  not  within  the  Aft.  But 
when  a  Man  is  laid  in  the  Indiftment  to  be  a  Sub- 
jeft, it  is  a  ftrange  Objeftion  to  fancy  we  muft 
mention  the  Time  of  his  beginning  to  be  a  Subjeft. 
We  have  fhew'd  he  was  a  Subjeft  before  the  mak- 
ing of  the  Adt,  and  we  have  iliew'd  he  was  a  Sub- 
jeft after ;  and  he  is  prefumed  to  have  always  been 
a  Subjeft,  unlets  fpecial  Vlatter  is  fhewn  wheri  he 
was  not  a  Subjca,  as  that  he  was  an  Alien,  and 
at  a  particular  Time  naturalized  or  made  a  De- 
nizon  ;  which  without  Proor  will  n: .  be  prefum- 
ed ;  and  this  Objeftion  fhould  have  before  a- 
rifen  from  Evidence.  It  is  laid  likewife  to  be 
contrary  to  the  Duty  of  his  Allegiance,  being  a 
Subjeft  of  the  late  King  William,  and  of  the  pre- 
fent Qiieen. 

Mr.  Williams.  My  Lord,  this  Exception  againft 
the  Indiftment  feems,  with  great  Submiffion,  not 
to  be  anfwer'd  ;  I  go  upon  the  Words  of  the  Aft  : 

If  any  of  his  Majefiy's  SuhjeBs,  who  have  fince  the 
nth  of  December,  i588,  gone  /«te  France.  My 
Objeftion  is.  That  it  is  not  fhewn,  that  at  the 
Time  of  going  into  France,  nor  when  the  Aft  was 
made,  tliat  the  Prifoner  was  a  Subjeft  ;  and  it  not 
being  fo  fhewn,  to  intend  the  Prifoner  then  a  Sub- 
jeft, is  helping  the  Indiftment  by  Intendment, 
which  cannot  be.  And  I  fay  there  is  the  lefs  room 
for  this  Intendment  here,  becaufe  this  Frifoner  is 
not  fhewn  to  be  a  Natural  Subjeft. 

Mx:.  Raymond  My  Lord,  every  Word  of  this 
Indiftment  would  have  been  true,  if  this  Gentle- 
man had  been  an  Alien,  and  become  a  Subjett  af- 
ter the  Aft  was  made,    and  before  the  late  King 
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t^ied.  And  yet  in  fiich  a  Cafe  he  would  not  have 
been  within  the  Att :  For  if  he  had  been  a  Stranger, 
and  after  the  Aft  had  been  denizon'd,  and  then  had 
rcnirned  into  England,  having  before  been  in  France, 
that  would  not  have  been  within  the  Ad:,  becaufe  the 
Aft  fays.  If  any  of  the  Kin£^s  SuhjeEls,  ivho  have  gone 
into  France,  jhall  return  :  Which  mufl:  be  meant, 
that  were  fo  before  the  Aft  was  made :  And  yet 
that  is  all  this  Indictment  fays. 

L.  C.  y.  Holt.  That  is  a  foreign  Suppoficion. 
Can  any  Man  fuppofe,  that  fuch  a  Man  that  has 
been  in  France,  tliac  he  fhould  be  Naturaliz'd  or  In- 
denizon'd  after  fuch  an  Aft  was  made  ?  And  fup- 
pofe it  were  fo,  that  he  was  an  Alien,  and  happen 
to  be  Naturaliz'd  by  General  Words;  the  Aft  does 
not  fay.  If  he  fhall  be  a  Subject  at  his  Departure  ; 
but  it  he  were  in  France  fince  fuch  Time,  and  re- 
turn after  this  Act. 

He  was  a  Subject  to  King  WiTuvn,  and  to  Queen 
Jlnne ;  and  that  he  went  awriy  fuice  the  iithof 
December,  i(588.  andreturn'd  into  England  •^\l\\ou.t 
Licenfe. 

This  is  an  Indiftment  formed  fuitable  to  the  Aft 
of  Parliament ;  it  purfues  the  Words  of  the  Aft  of 
Parliament  The  Aft  defcribes  the  Perfon,  and  fets 
out  what  (hall  be  the  OB'ence  ;  that  is.  One  that 
is  a  Subjeft  of  the  King,  and  has  gone  away  into 
France  hnce  the  nth  of  Deceuilir,  1688.  and  fhall 
remrn  without  Licenfe. 

Mr.  Willi ajns.  It  appears  not  h:  was  a  Subjeft 
when  he  went  away. 

L.  C.  J.  Holt.  If  any  of  his  Majefl/s  SubjeBs, 
that  have  gone  aivay  Jince  the  i  ith  oj  December.  It 
does  not  fay,  Any  that  fl.al!  go  away  ;  but  that 
have  gone  away  after  the  i  ith  ot  December. 

Mr.  Jnfiice  Poivcl.  A  Subjeft  is  fuppofed  to  be 
a  Natural  Subjeft,  unkfc  he  be  Naturalized  after- 
wards :  But  now  he  being  Lid  to  be  a  Subject  ac- 
cording to  the  Act,  fuppofe  s  hira  to  be  a  Subject 
then. 

Mr.  Raymond.  My  Lord,  we  think,  with  Sub- 
miflion,  this  is  not  an  Indiftment  according  to  other 
Indiftments. 

Mr.  Jt'.jiice  Pou'-el.  It's  enough  that  he  is  faid  to 
be  a  Subjeft. 

Mr.  Raymond.  But,  my  Lord,  muft  there  not 
be  a  Diftinftion  between  a  Subjeft  that  owes  Na- 
tural Subjeftion,  and  commits  Trcafcn,  and  one 
that  only  owes  Local  Legiance  ? 

Mr.  Jufiice  Ptixel.  You  might  have  fhown  that, 
when  you-wcre  upon  the  Evidence. 

Mr.  Williams.  My  Lord,  We  humbly  think  it 
mull  be  fhown  that  he  was  a  Subjeft,  at  lead  at  the 
time  of  the  making  of  the  Aft. 

Air.  Jjiftice  PoTjjel.  We  mufl  take  him  to  be  a 
Natural  Subjeft,  unlefs  the  contrary  appear. 

L.  C.  y.  Tlevor.  We  fuppofe  that  he  was  a 
Subjeft  at  the  Time  of  his  going  out  of  England ; 
and  that  the  Indictment  fufficietly  fets  forth.  If 
yon  could  have  fhown  that  he  became  a  Subject  af- 
terwards, that  might  have  help'd  you ;  but  elfe  it 
Ilgnifies  nothing. 

L.  C.  y.  Holt.     Have  you  any  more  to  fay  ? 

Mr.  Williams.  If  we  have  flipt  any  Thing  on 
Behalf  of  the  Prifoner,  which  might  have  been  of 
Service  to  him,  we  hope  he  fhall  not  futfer  for  any 
Omifiion  of  his  Council  ;  and  therelore  humbly 
pray,  thac  your  Lordfhip  will  favour  him,  and  will 
be  pleafed  to  hear  him  for  himf;lt! 

Mr.  Lindfay.  My  Lord,  What  I  have  done  has 
been  out  of  Ignorance,  and  being  fupported  by 
what  other  People  did.      And  therelore,  my  Lord, 
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having  come  into  England  bymy  fclf,  I  did  not 
come  with  any  Defign  of  Harm,  or  to  do  any  Thing 
contrary  to  the  Law.  As  I  am  a  Scotchman,  it  is 
not  to  be  prefumed  I  can  underfland  the  Laws  of 
England :  And  therelore,  if  I  have  done  any  Thing 
amifs  out  of  Ignorance,  I  hope  your  Lordlliip  will 
make  a  favourable  Conflruftion  of  it ;  and  reprtfent 
my  Cafe  to  the  Qiieen.  And  I  hope,  as  Her  Ma- 
jelly  has  given  mc  the  Effects  of  her  Mercy  in  Scot- 
land, I  fhall  not  kel  the  Effefts  of  her  Difpleafure 
in  England. 

L.  C.  y.  Holt.  Mr.  Lindfay,  You  have  been  in- 
dicted, and  upon  the  Evidence  of  your  own  Confef- 
tefTion  ol  the  Fact  alledged  againft  you,  and  after  a 
great  Debate  in  Matter  of  ^Law,  (which  by  you, 
and  your  Council,  was  urged  on  your  Behalr)  are 
convifted  oi  High  -Treafon.  That  which  now  re- 
mains, is,  To  pronounce  Judgment  of  Death  upon 
you,  which  you  arc  to  fufter  in  that  Manner  which 
the  Law  hach  appointed.  Your  Crime  is.  Return- 
ing from  France  without  the  Queen's  Licenfe  ;  ha- 
ving before  gone  thither  without  any  Licenfe  from 
the  late  King  or  Queen.  That  Law  which  hath 
made  fuch  your  return  to  be  an  Offence  of  fo  hi"h 
Nature,  cannot  (by  any  coniidering  Engli(h  Pro- 
teflant)  be  thought  to  be  fevere :  For  they  who,  in 
the  Time  menticn'd  in  the  Aft,  chofe  rather  to  run 
into  France,  thanto  ib.y  in  England;  could  have  no 
other  Inducement,  than  an  Attection  to  an  Intereft 
oppofite  to  the  Protcftant  Religion,  and  the  Ancient 
Conftitution  of  this  Kingdom.  For  they  were  re- 
ceived, proteftcd  and  encouraged  by  that  Prince, 
who  is  a  dangerous  and  profefs'd^Enemy  both  to  our 
Religion  and  Government.  The  WifJi^m  of  the 
Nation  thought  it  abfolutely  neceflary  to  keep  them 
out  ;  unlefs  they  fhould  either  clear  their  Inno- 
cence, or  give  Satisfaftion  by  their  Repentance,  thac 
they  were  tit  to  be  trufted  here.  For  he  that  fhould 
adventure  to  return,  without  doing  either,  mtift  b<?- 
prefumed  to  come  in  upon  the  fame  Principles,  and 
with  the  fame  Puipofes,  wi:h  which  he  v.'ent  out  : 
Which  muft  be  a  conftant  Danger,  even  to  the 
Foundation  of  our  Government,  which  is  ellablifhed 
upon  the  Proteltant  Rdigion,  and  the  Laws  of  the 
Kingdom.  As  to  thefe  Circumilances  which  you 
have  mentioned  to  be  peculiar  to  your  Cafe,  they 
tall  not  under  Confideration ;  iince  they  are  not 
fufficient  to  juftify  you  in  afting  contrary  to  the 
Law.  Ol  what  Confideration  they  may  be  to  ob- 
tain the  Qticen's  Mercy,  tails  not  under  our  Cog- 
nizance ;  tor  that  is  a  peculiar  Attribute,  infepa- 
rable  from  iler  Majcfty's  Royal  Perfon,  by  whom 
it  can  only  be  difpenfed.  Our  Bulinefs  is  to  put  dT«  - 
Law  in  Execution.  And  you  muft  be  conVinced 
in  your  own  Confcience,  that  you  have  been  con-^ 
vicced  on  a  full  Evidence,  pro\ing  the  Fact,  which 
hath  proceeded  from  your  own  Mouth.  We  have 
all  heard,  and  debated  tlmt  Matter  of  Law  which 
you  urged  by  your  Council  in  your  own  Behalf; 
and  are  all  ot  Opinion,  that  doth  not  avail  you ; 
but  you  are  an  Oftender  againfl:  an  Act  of  Parlia- 
ment :  And  nothing  remains  now,  but  to  pronounce 
the  Sentence  of  the  Law  upon  you  ;  which  is, 

1  hat  you  jhall  be  conveyed  from  Lcuce  to  Ne.vgate, 
the  Prifonfrcm  ■whence  you  came,  and  from  thence  to  be 
drawn  upon  a  Hurdle  to  Tyburn  ;  v)here  you  are  to 
be  hanged  by  the  Neck,  and  %vhile  you  are  aliue  to  be 
taken  down,  your  privy  Afem'^ers  are  to  b.ctttoj/-,  and  your 
Bowels  to  be  taken  cut  of  your  Body^^nd  burnt  in' 
your  View  ;  your  Head  is  to  be  cut  off,  your  Body  is  to 
be  divided  into  Four  Parts,  and  your  Head  and  your 
Y  y  y  ;  Q,'ar:ers 
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Quarters  are  to  he  difpofed  as  her  Majefl^  flmll 
appoint.     And  the  Lord  have  Mercy  upon  your  Soul. 

Mr.  Lindfay.  My  Lord,  I  beg  that  my  VVif:  and 
Children  may  come  to  me  ;  and  that  I  m.ay  have  a 
Miniftcr  of  the  Church  or"  England  allow'd  me. 

L.  C.  y.  Holt.  You  fliall  have  whom  you  will, 
according  to  what  is  ufiial  in  fiich  Cafes. 

Mr.  Liudfay.  I  deiire  my  Wife  and  Children 
may  come  to  me  alone,  without  the  Keeper. 

L  C.J.  Holt.  That  is  not  to  be  permitted,  that 
may  cccafion  Danger. 

Mr.  Lindfay.  I  dcfire  they  may  be  lock'd  up 
with  me. 

L.  C.  J.  Huh.  Mr.  Lindfay,  It  is  a  Charge  on 
the  Keeper,  that  he  admit  them  ;  but  fo  as  may  not 
occalion  any  Danger. 

Mr.  Liudfiy.  It  is  a  Trouble  to  the  Keeper  to 
wait  on  me  fo  long,  (Two  or  Three  Hours  toge- 
ther j  which  was  the  Reafon  I  defired  it.  And  if  a 
Miniftcr  come  to  me,  I  defire  we  may  be  private. 

L.  C.  J.  Holt.  He  will  ufe  you  with  all  the  Cha- 
rity that  may  be  ;  but  he  muft  do  what  is  prudent. 
Nothing  thac  is  reafonable,  or  fit,  fhall  be  deny'd 
vou. 


Mr.  Lindfay.  My  Lord,  I  fhould  be  ferry,  if  I 
defired  any  Thing  that  is  unreafonable.  My  Lord, 
I  fuppofe  it  is  my  Time  now  to  fay  any  Tiling.  1 
fhall  fay  only  thus  much ;  that  is,  I  well  under- 
ftood  what  Circumftances  I  was  in  :  I  believe  no 
Scotchman  has  been  call'd  in  Qiieftion  upon  that 
Act ;  and  1  believed  in  my  Confcience  I  was  not 
guilty. 

L.  C.  J.  Holt.  You  are  guilty  of  the  Fad 
charg'd  upon  you ;  and  it  was  a  very  reafonable 
Law. 

Mr.  Lindfay.  My  Lord,  I  own,  the  Reafon  was 
good  for  making  the  Ad:  ;  but  that  the  Reafon 
that  I  am  guilty  of  the  breaking  it,  I  cannot  own 
that. 

L.  C.  y.  Holt.  You  are  guilty  of  the  Thing  you 
are  charg'd  with.  All  that  you  can  do  now,  is,  To 
appeal  to  the  Mercy  ot  the  Qiieen  :  She  is  the  beft 
Judge  of  it. 

Mr.  Lindfay.  My  Lord,  I  reft  upon  your  Lord- 
fhip's  Reprefenting  my  Cafe  to  the  Queen. 

Her  Majefty  was  after-wards  ^leafed  to  grant  him 
a  Reprieve. 


CLXXVII.  The  Trial  of  John  Tutc-in  at^  the  Guild-Hall 
^/London,  for  a  Libel,  entitled,  The  Obfervator,  Nov. 
Ai  1704.     3  Ann. 


T'he  Qr/een  againft  John  Tutchin. 

lWo«  ff.Ii^^^^ilHE    Information  fets  forth. 

That  the  Defendant  being  a 

Seditious  Perfon,  and  a  daily 

Liventor  and  Publijher  offafe 

IVewSy  and  horrible  and  falje 

Lies  andfeditions  Libels,  and  a  perpetual  Diflurber  of 
the  Peace  of  this  Kingdoin ;  and  wickedly  and  malici- 
oi'.fly  devifing  the  Govermnent,  and  Adfniniflration  of 
yuftice  under  our  Lady  the  Q^ieen,  to  traduce,  fcanda- 
liz,e  and  vilify  ;  and  ourfaid  Lady  the  Qiieen,  her  Mi- 
ni fters  and  officers,  to  bring  into  Stifpicion,  and  the  ill  O- 
pinicnof  her  Subjecls :  The  ^cthDay  of  May,  in  the 
FirflTcar  of  Her  Mrfefly's Reign,  dt  London,  &c.  did 
faffly,  feditivully  and  fcandaloufly,  -wviie,  compofe  and 
ptiblijh,  and  caufe  to  be  written,  conipofed  and  puhlijhed, 
'a  certain  falje.,  malicious,  fediticus  and  fandaloiis  Li- 
bel, entitled.  The  Obfer\'ator.  In  ivhich  Libel,  (of 
and  concerning  this  Kingdom,  and  the  Officers  andMini- 
/lers  of  the  Qjieen)  are  cuntaintd  (inter  alia)  as  follows. 

M°.   II.  Saturday,  the-^othofMay,   1702. 
"  At  the  fame  Time  we  {^the  SubjeBs  of  thii  King- 
dom }!!eani>ig']  ''  conhder  the  French  King's  Succefs  in 
"  his  Bribery  and  Corruption,  we  ought  to  lament  the 
*'  fad  State  of  our  own  Country,    \_the  Kingdom  of 
England  meaning]  "  which  aftbrds  fo  many  Inftances 
"  of  Treacherv.     If  we  may  judge  by  our  National 
"  Mifcarriagcs,   perhaps  no  Nation  in  Europe  has 
"  felt  the  Intlucnccs  of  French  Gold  more  than  Eng- 
"  land  :  And  worthy  it  is  our  greateft  Lamentation, 
*'  that   our  Dear  Country    [meaning   this  Kingdor:i\ 
"  fliould  be  thus  weaken  d  by  Men  of  Mercenary  Princi- 
"  pies ;    when  Countries  infei  ior  to  us  in   Strength 
"  and  Riches,  are  fecured  from  Attempts  of  this  Na- 


ture only  by  the  Fidelity  of  their  People.  What 
is  the  Reafon  that  French  Gold  has  not  afiected 
Holland  as  well  as  England ;  but  that  their  Mini- 
flry  is  fuch  as  /;  entirely  in  the  Interefl  of  their  Coun- 
try, and  altogether  incorruptible  ?  They  prefer 
Men  that  are  knowing  in  their  Pofts,  and  are 
active  in  Bufinefs :  When,  in  England,  we  Hnd  out 
Offices  for  Men,  not  Men  for  Offices.  And  a 
Title  of  Honour  gives  a  Man  a  Title  to  a  Great 
Employment  he  is  altogether  ignorant  of.  By  this, 
and  by  preferring  of  Men  by  Intercft  and  Favour, 
has  the  E.\cife^  the  Cufioms,  and  other  Branches  of 
the  Revenue  intolerably  funk :  And  by  this  means 
has  the  Navy  of  England,  our  Chief  Support,  been 
hitherto  perf eel ly  bewitch' d.  And  can  Leicis  fpend 
his  Monty  better,  than  in  getting  Men  into  Of- 
fices in  England,  who  are  either  talfe,  or  ignorant 
in  the  Bufinefs,  or  are  his  Friends  ? 


N*^.  23.  Saturday,  the  lu/jo/July,   1703. 

"That  the  Defendant  afterwards,  the  1 1  th  of  July 
following,  another  falfe,  7nalicious,feditious  and  perni- 
cious Libel,  entitled.  The  Obfervator,  fal/ly,  malicioufty, 
and  feditioufly,  did  write,  compofe  and  publijh,  and 
can  fed  to  be  zuritten  and  puhlijhed :  In  which  Libel  {of 
and  concerning  the  Government  of  this  Kingdom,  and 
the  Power  of  the  People  of  this  Kingdom)  are  contained 
(inter  alia)  as  follows. 

"  And  this  is  a  Prerogative  of  fingular  Advan- 
"  tage  to  the  People  of  England;  in  that  their  Re- 
"  prefentatives  are  the  Judges  of  the  Male- Ad mi- 
"  niftration  of  their  Governors  j  that  they  can  call 
"  them  in  Qiieftion  for  the  fame,  and  can  appoint 
"  fuch  to  wear  the  Crown,  (meaning  the  Crown  of 
"  this  Kingdom)    wiio  are  iitteft  for  Gayernment : 

"  Which 
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"  Which  they  have  often  done,  and  indeed  which 
''  is  the  Privilege  of  all  free  People,  who  are  au- 
"  thorized  by  the  Laws  of  God  and  Nature,  to 
"  chufe  their  own  Governors. 

N".   19.     Saturday  the  nth  o/June,  1705. 

"That  the  Defendant  afterwards,  the  12th  o/Jiine, 
in  the  fecond  Tear  of  the  Qiieeu,  did  "write  and  pnb- 
lifi,  and  catifd  to  he  -written  and  publijhed,  another 
jalfe,  fcandaloHs  and  feditious  Libel,  Entituled,  The 
Obfervator.  In  which  fiid  Libel  {of  and  concerning 
the  Royal  Navy  0/  this  Kingdo?n,  and  the  Govern- 
ment of  the  faid  Navy)  are  contained  (inter  alia) 
as  follows:  "  Take  one  Time  with  another,  the 
"  Mifmanagemcnts  of  the  Navy  {ineaning  the  Roy- 
"  al  Navy  of  this  Kingdom)  ha\'c  been  a  greater 
"  Tax  on  the  Merchants,  than  the  Duties  raifcd  by 
"  Parliament  :  We  never  had  a  better  Navy,  but 
"  the  Wifdom  of  the  Managers  thereof  is  like  a 
"  bottomlefs  Pit,  paft  finding  out. 

N°.   20.     Wednefday  the  16th  o/June,   1705- 

'That  the  Defendant  afterwards,  the  i6th  Day  of 
the  faid  June,  did  write  and  publijh,  and  caufed  to 
be  written  and  publified,  another  jalfe,  fcandalous, 
and  feditious  Libel,  entituled.  The  Obfervator  ;  in 
which  was  contain  d  (inter  alia,  of  the  faid  Royal 
Navy,  and  the  Ojficers  of  the  faid  Navy  >  as  follows  : 
"  What  avails  it  a  Man  of  Learning  and  Parts,  to 
"  qualify  himfelf  for  the  Service  of  his  Country 
"  on  the  Ocean  ?  If  he  has  Knowledge  enough  to 
"  advife  Nepttaie  himfelf,  if  he  has  no  Intereft,  he 
"  iTiall  have  no  Preferment.  How  much  does  it 
*'  look  to  our  Nation's  Difadvantage,  to  have  Men 
"  in  eminent  Stations  in  the  Navy,  who  have  not 
*'  fo  much  as  an  Idea,  a  Notion,  a  Thought  of  Na- 
"  val  Affairs  ?  To  have  Men  to  fuperintend  the 
*'  Building  of  our  floating  Caftles,  who  know  not 
"  the  Nature  of  any  Part  of  the  Management  ?  To 
*'  have  Men  employ'd  in  the  Viftualling,  who  qua- 
"  lify  themfelves  for  that  Poft  by  learning  to  write 
"  their  Names,  which  is  indeed  a  Poft  for  a  Philofo- 
"  pher  bred  to  the  Sea  ? 

N°.  27.     Saturday  ^/je  iof/;o/July,  1705. 

That  the  Defendant  afterwards,  the  1  oth  of  July 
following,  did  write  and  publijh,  and  canfe  to  be 
written  and  publijhed,  another  falfe,  fcandalous  and 
defamatory  Libel,  entituled.  The  Obfervator j  in 
which  are  contained  (inter  alia,  of  one  Daniel  De  Foe, 
who  was  indiBed  the  z^th  of  Febr.  in  the  firfl  Tear 
i)f  the  Queen,  before  the  Juftices  of  Oyer  and  Ter- 
miner at  the  Old-Bailey,  London  :  And  in  ]u\y  fol- 
lowing, was  convitJed  upon  his  own  Confeffion,  for 
co?npo/ing  and  piiblijhing  a  [editions  Libel,  Entituled, 
The  fhorteft  \Vay  with  the  Diflenrers,  or  Propofals 
for  the  Eftablifhment  of  the  Church,  and  of  the 
judgment  againft  him  to  pay  a  Fine  0/200  Marks, 
and  to  /land  th.ee  Times  in  the  Pilliory,  and  to  find 
Security  for  his  good  Behaviour  for  Seven  Tears)  as 
follows  :  "  Cotmtryman,  Truly  Mafter  Obfervator, 
"  I  have  no  very  good  News  for  you  :  Mr.  Daniel 
"  De  Foe  has  pleaded  Guilty  to  the  Indiftment 
"  againft  him,  for  writing  and  publifliing  the 
"  fhorteft  Way  with  the  Diffenters ;  and  he  is  fen- 
"  tenc'd  to  ftand  three  Times  in  the  Pillory,  to  pay 
"  a  Fine  of  200  Marks,  and  to  find  Security  for 
"  his  good  Behaviour  for  feven  Years.  Obferv.  The 
"  Court  could  do  no  otherwife  than  convitS:  him. 


upon  his  pleading  Guilty;  hahemns  confitentem 
'  ream,  is  very  often  the  Voice  of  Courts  of  Judi- 
'  cature,  'tis  the  Eafe  of  Judges  and  Juries :  If 
Daniel  De  Foe  was  in  Expe(::tai:lon  of  Coleman  < 
Black-Box,  he  has  found  a  Pillory  inftead  of  it. 
I  doa'c  trouble  my  Head  about  the  Cuftom  of 
gi'dng  the  Pillory  to  Authors,  which  is  tne  Pu- 
nifhment  of  Bakers.  You  tall;'d  juft  now  of 
turning  Author,  have  a  care  of  your  Candle  ;  you 
'  fee  which  is  the  fhorteft  V/ay  with  Authors ; 
'  you  muft  all  enter  your  fehes  into  the  Regiment 
'  of  Colonel  Foe  :  The  Law  of  England  diretts,  that 
'  no  Man  fhall  be  fined  ultra  tenementum  ;  and  I 
'  make  no  qucfticn,  but  the  Juftice  of  die  Court 
'  has  fined  Mr.  Foe  aafwcrable  to  his  Eftate  :  His 
'  Security  for  his  good  Beha\iour  for  Seven  Years, 
'  without  doubt,  was  rationally  confidered,  as  to 
'  the  Legality  thereof  For  my  part,  1  am  only 
'  acquainted  with  Old  Laws  of  England,  the  An- 
'  cient  Birthrights  and  Immunities  of  Enghjhmen  : 
'  This  I  take  to  be  the  foundation  of  New  Laws. 

N°  17.  Saturday  the  20th  of  May,  1704. 

That  the  Defendant  afterwards,  the  20th  o/May 
laf7,  did  rurite  and  publijh,  and  caufe  to  be  written 
and  publijh  d,  another  falfe,  fcandalom,  and  feditious 
Libel,  Entitu'ed,  The  Obfervator.  In  which  are 
contain  d  (  of  and  conceyning  the  Defendant,  and  a 
Profecution  to  be  had  againft  him  for  divers  feditious 
Libels  by  hint,  before  that  Time,  compofed  and  pub- 
lijh d)  as  follows  :  Conntrym.  Mafter  Obfervator^ 
"  there's  another  Plot  againft  you  {meaning  the  De- 
"  fendant  )  Obferv-  Prithee  Man,  there's  a  Plot 
"  againft  the  Qiiecn,  and  the  whole  Nation  ;  is  it 
"  any  Wonder  then,  that  there  are  Plots  againft  me  ? 
"  The  High-Flyers  are  now  plotting  againft  every 
"  honeft  Man  in  Eng'and^  I'll  tell  you  more  of  it, 
"  the  next  time  we  meet.  Countrym.  I  fancy  fome 
"  Sort  ot  People  plot  againft  you,  becaufe  you  en^ 
"  deavour  to  countermine  their  Plots  againft  the 
"  Queen  and  Nation.  Obfervator.  You  are  right 
"  enough  ;  but  that  fhan't  hinder  me  from  deteft- 
"  ing  their  Dtfigns,  and  from  opening  the  People's 
"  Eyes  :  But  prithee,  what  Plot  is  this  ?  Ccuntry?n. 
"  Why,  Sir,  it  is  a  Plot  preparatory  to  your  Trial  ; 
"  and  if  they  can't  effedt  this  Plot,  I  fnppofe  you'll 
"  never  be  tried.  They  inliniiare  into  the  Citizens 
*'  of  London,  that  you  have  lately  written  verv 
"  fcandaloufly,  malicioufly  and  treafonably,  and  I 
"  don't  know  how  many  other  Lies,  againft  them 
"  the  faid  Citizens  ;  and  by  this  means  they  are 
•'  minded  to  fetyour  Jurors  againft  you.  Obf.  This 
"  is  likely  enough  ;  they'll  leave  no  Stone  unturn'd, 
"  to  fupprefs  the  Truth.  I  underftand,  I  fhould 
"  have  been  profecuted  by  Bill  the  laft  Seflions,  but 
"  that  the  High-Flyers  did  not  like  the  Jury ;  nay, 
"  they  fay  they  don't  like  the  two  Sheriffs,  be- 
"  caufe  they  won't  pack  Juries  to  find  innocent  Men 
"  guilty  ".  To  the  Difiurbance  of  the  Peace  of  this 
Kingdom,  to  the  great  Scandal  of  the  Queen  and  her 
Government,  and  again}}  the  Peace  of  the  Qjieen, 
her  Crown  and  Dignity,  Sec. 

Proclamation  was  made  for  all  Per  font  to  attend,^ 
Then  the  fury  was  called. 


fohn  Cooper, 
Thomas  Brifcoe, 

Alexander  PJlingtcn. 
Edward  Pinfold  being  calltd.,  defired  to  be  exctifed. 

Mr.  PinfoUl 
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Mr.  Plnfvld.  My  Lord,  I  defire  I  may  be  ex- 
cufed.  1  do  not  know  Mr.  T'utchin,  for  I  never 
faw  him  in  my  Life  ;  but  I  have  read  his  Ohfnzia- 
tors,  and  have  fevcral  times  publickly  difallowed 
them ;  and  therefore  fome  may  think  1  am  preju- 
diced againft  him. 

*  Mr.  Jtt.  Gen.     The  Qiieftion  is 
only,  whether  he  was  the  Author  of 
thcfe  Papers  ?  For  that  is  the  Matter  to  be  tried. 
Mr.  Pinfold.     I  do  not  know  that 
Mr   Mvimnvjie.       But,  my  Lord,  there  may  be 
■fomcthine,  more  in  it,  tor  he  publickly  difallowed  his 
Papers. 

L.  C.  J.  H  h.  You  muft  nor  be  excufed  iinlefs 
the  Qiie.n's  Council  will. 

Mr.  Moiiiitague.  My  Lord,  we  Challenge  him 
on  behalf  of  the  Defendant. 

Mr.  Att.  Gtn.    Shew  your  Caufe. 
Mr.  Mount  ague.       My  Lord,    our  Caufe  is,  that 
he  himfclf  locks  upon  himfelf  as  not  indifterent. 

L.  C.  y.  Holt.  He  fays,  he  has  read  fome  of  his 
Papers,  and  has  publickly  condemned  them,  that  he 
did  not  approve  of  the  Matter  contained  in  them, 
but  he  does  not  know  the  Author. 

Mr.  Whitiihr.  But  he  faid  he  did  not  doubt  but 
he  was  the  Author  of  them. 

Mr.  Serj.  Darnel.  He  is  the  fitter  Man  for  a 
Jury. 

Sir  T'.  Foias-  He  docs  not  fay  he  has  difapproved 
all  the  Papers  he  has  read,  and  it  may  be  thofe 
were  not  the  Papers  now  in  Queftion. 

Mr.  Moiintiigne.  My  Lord,  the  Matter  we  are 
contending  lor,  is,  that  one  that  is  not  altogether 
an  indifferent  Perfon  fhould  not  be  on  the  Jury. 

Mr.  yitt-  Gen.  The  Qiieflion  is  not  whether  the 
Papers  arc  Criminal,  but  whether  the  Defendant  is 
the  Author  of  the  Papers  ;  and  if  this  Gentleman 
knows  him  to  be  Author  of  them,  he  is  proper  to 
be  on  the  Jury  :  For  the  Jury  are  by  Law  to  be 
of  the  Neignbourhood  of  the  Place  where  the  Fad  is 
alledged  to  be  done,  becaufe  they  are  prefumed  to 
know  what  is  done  there  ?    and  if  this  be  a  Caufe 


Mr.  Att.  Gen.  If  theli  Gentlemen  think  there 
is  nothing  in  it,  what  need  diey  put  us  ro  tliis 
trouble. 

Mr.  Motintague.  Indeed  I  believe  there  is  fome- 
thing  more  than  ordinary  in  it,  for  I  object  only 
what  he  himfelf  has  faid. 

L.  C.  J.  Holt.  I  will  have  it  done  that  it  may 
remain  a  Decifion  in  perpetuam  rei  memoriam.  Bur 
if  you  that  are  tor  the  Detendant  will  wave  it  you 
may. 

Mr.  Motintague.  My  Lord,  we  muft  infill  on  it ; 
tlicy  have  Jurym.cn  enough. 

Mr.  Sol.  Gen.  We  can't  tell  whether  we  have  or 
no,  tor  you  may  Challenge  them  all,  as  well  as  this 
Vim. 

Mr.  Moimtdgue.  No,  I  will  Challenge  no  body 
befides ;  and  I  challenged  him,  only  becaufe  he 
mentioned  himfclt  as  not  an  indifferent  Perfon. 

Mr.  Sol.  Gen.  Is  it  a  principal  Challenge,  or  to 
the  Favour  ? 

L.  C.  J.  Holt.     A  principal  Challenge,  if  any. 

Mr.  Sol.  Gen.  He  can't  Challenge  to  the  Favour 
in  Cafe  of  the  Crown. 

L.  C.  y.  Holt.  He  makes  it  as  a  principal  Chal- 
lenge ;  which  muft  be  determined,  and  you  fhall 
have  my  Judgment  when  drawn  up  ;  it  muft  be  a 
principal  Challenge  or  nothing  ;  for  there  can  be  no 
Challenge  to  Favour  in  the  Cafe  of  the  Crown. 

Mr.  Att.  Gen.  My  Lord,  we  are  not  willing  to 
put  you  to  this  trouble,  we  will  leave  it  to  Mr. 
Pinfold  himfelf 

L.  C.  y.  Holt.     Then  ask  Mr.  Pinfold. 

Mr.  Att.  Gen.  Mr.  Pinfld,  Do  you  know  who 
the  Author  of  thefe  Papers  ? 

Mr.  Pinfold.  I  know  nodiing  of  it  but  what  is 
commonly  reported.  I  know  not  Mr.  Tutchin  if  I 
fee  him  ;  I  have  read  his  Writings. 

Mr.  Att.  Gen.  My  Lord,  we  leave  it  to  the 
Juryman  himfelf 

Mr.  Pinfold.      My  Lord,  I  defire  to  be  excufed. 

Mr.  Att.  Gen.     Then  we  excufe  you. 


of  Challenge,  you  may  Challenge  all  People,  and  fo         Then  the  Perfns  folio-wing  were  f  corn  on  the  yury- 


there  could  be  no  Trial. 

L.  C.  y.  Hit.       He  can't  be  Challenged,    unlefs 
he  had  given  his  Verdici  before. 


f  SIrS.  H.ircouit. 


*  Air.  Sol.  Gen.  My  Lord,  we 
■  can  have  no  Jury  in  this  way  they 
are  going.  A  Juryman  is  not  to  be  asked  what  his 
Opinion  of  the  Caufe  is ;  what  he  will  voluntarily 
fay,  he  may  ;  and  if  upon  what  he  fays  voluntarily 
he  is  liable  to  Exception  he  may  be  fet  afide. 
L.  C.  y.  Huh.  It  is  not  a  Challenge. 
Mr.  Mount  ague.  Surely,  my  Lord,  he  is  not  fo 
indifferent  as  he  ought  to  be.  He  fays  he  has  al- 
ready declared  iiis  Opinion  publickly  concerning 
Mr.  Tmchlni,  Papers. 

Mr.  Pinfold.  My  Lord,  I  know  not  well  what 
he  is  indifted  for,  but  it  may  be  they  are  thofe  Pa- 
pers that  I  have  given  My  Opinion  of 

Mr.  Att.  Gen.  1  believe  no  Man  that  has  read 
them,  but  has  given  his  Opinion  of  them  one  way 
or  other  ;  but  that  is  not  a  fufficient  Caufe  ot  Chal- 
lenge. 

Mr.  Whitaker.  Mr.  Attorney.,  I  hope  you  will 
not  contend  for  one  Juryman. 

Mr.  Att  Ceil.  He  fays,  he  knows  not  what  Pa- 
pers he  was  ir.difted  for,  he  fays  only  that  he  has 
read  fome  of  his  Papers,  and  has  declared  his  dif- 
like  oi  them. 

L.  C.  'V  Holt.  Di  aw  up  your  Challenge  in  Form, 
and  it  fliall  be  conlidcr'd. 


yulm  Cooper, 
Thvmai  Br  i fee, 
Alexander  Pollingtcn, 
ya?>ief  Dod, 
Iftac  Bennet, 
Robert  F'jtherhy, 


Mark  ProHor, 
Willi  a7n  Grub, 
James  Lund, 
ytihn  Baker, 
Thojnas  Allen. 
yafper  Waters. 


Then  Proclamation  for  Information  being   made,    the 

Court  proceeded. 

Mr  Serj.  Weld.  This  is  an  Information  againft 
John  Tutchin:  The  Information  fets  forth.  That  he 
being  a  fcditious  Perfon,  and  a  daily  Inventor  and 
Publiflier  of  Lies,  and  maliciouily  defigning  to  af- 
perfe  the  Government,  and  the  Adminiftration  ot 
it,  has  compofcd  and  publifhed  feveral  malicious 
and  fcandalous  Libels  ;  fome  of  them  are  relating 
to  the  Government,  fome  to  the  Parliament,  fome 
to  the  Courts  of  Juftice,  other  of  them  to  the  Mi- 
niilry.  I  fhall  not  now^  take  up  yout  Time  in  opai- 
ing  the  Words  at  large,  becaufe  they  are  very  long, 
and  for  that  you  wiU  have  them  read  to  you,  when 
the  Witnefles  come  to  prove  them.  He  hath  plead- 
ed, Not  Guilty. 

Mr.  Att.  Gen.  You  muft  recite  the  Words  of  the 
Charge. 

Mr.  M^eld.  The  Charge  is  very  long.  The  In- 
formation fets  forth,  That  be  did  Write,  and  Com- 
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pofe,  and  Publtlh  a  falfc  and  fcandalous  Libel,  cal- 
led, 'The  Obfervator,  of  and  concerning  the  Govern- 
ment. This  is  laid  to  be  on  Saturday  the  3orh  of 
May,  1702.  And  the  Words  therein  charged 
againfl  him,  are  thefc  :  "  At  the  fame  Time,  we 
"  the  SubjeSs  of  England  coniidering  the  Succefs 
"  of  the  French  King,  in  liis  Bribery  and  Comip- 
"  tion,  we  ought  to  lament  the  fad  State  of  our 
"  own  Country,  which  atiords  fo  many  Inflanccs  of 
"  Treachery.  If  we  may  judge  by  our  national 
"  Mifcarriages,  perhaps  no  Nation  in  Europe  has 
"  felt  the  Influences  of  French  Gold,  more  than 
"  England :  and  worthy  it  is  our  greateft  Lamenta- 
"  tion,  that  our  dear  Country  fhould  be  thus 
"  weaken'd  by  Men  ot  mercenary  Principles,  when 
"  Countries  inferior  to  us  in  Strength  and  Riches 
"  are  fecured  from  Attempts  of  this  Nature,  only 
"  by  the  Fidelity  of  their  People.  What  is  the 
"  Reafon,  that  French  Gold  has  not  affeded  Holland, 
"  as  well  as  England ;  but  that  their  Miniftry  is 
"  fuch,  as  is  entirely  in  the  Intereft  of  tlicir  Coun- 
"  try,  and  altogether  incorruptible  :  Tiiey  prefer 
"  Men  that  are  knowing  in  their  Pofts,  and  are 
"  aftive  in  Eufincfs.  When  in  England  wc  find 
"  Offices  for  Men,  not  Men  for  Offices ;  and  a  Title 
''  of  Honour  gives  a  Man  a  Title  to  a  great  Employ- 
"  ment  he  is  altogether  ignorant  of.  By  this,  and 
"  by  preparing  of  Men  by  Intereft  and  Favour,  has 
"  the  Excife,  the  Cuftoms,  and  other  Branches  of 
"  the  Revenue,  intolerably  funk :  and  by  this 
"  means  has  the  Navy  oi  England,  our  chief  Sup- 
"  port,  been  hitherto  perfectly  bewitch'd  :  And  can 
"  Le-xis  fpend  his  Money  better,  than  in  getting 
"  Men  iilto  Offices  in  England,  who  are  either  falfe 
"  or  ignorant  in  the  Bufmefs,  or  are  his  Friends  ?  " 
And  the  Information  further  fers  forth.  That  onSa- 
turday  the  i  ith  of  j^«/y,  1 70 a.  he  publifhed  another 
Libel,  called,  'The  Ohfervator  ;  in  which  are  thefc 
Words  :  "  And  this  is  a  Prerogative  of  fingular'Ad- 
*'  vantage  to  the  People  of  England,  in  that  their 
"  Reprefentatives  are  the  Judges  of  the  Male-Ad- 
"  miftration  of  their  Governors ;  that  they  can  call 
"  them  in  Queftion  for  the  fame,  and  can  appoint 
"  fuch  to  wear  the  Crown,  who  are  fitteft  for  Gq- 
"  vernment :  Which  they  have  often  done,  and  in- 
"  deed  which  is  the  Privilege  of  all  free  People, 
''  who  are  authorized  by  the  Laws  of  God  and  Na- 
"  ture  to  chufe  their  own  Governors."  It  further 
fets  forth.  That  Jjine  12,  1703.  he  publifhed  ano- 
ther Libel,  called.  The  Obfervator ;  in  which  are 
thefe  Words :  "  Take  one  Time  with  another,  the 
"  Mifmanagements  of  the  Navy  have  been  a  greater 
"  Tax  on  the  Merchants,  than  the  Duties  railed  by 
"  Parliament.  We  never  had  a  better  Navy ;  but 
"  the  Wifdom  of  the  Managers  thereof  is  like  a 
"  bottomlefs  Pit,  paft  finding  out."  The  Infor- 
mation further  chargeth,  That  on  the  i  ^th  of  June, 
1703.  he  publifli'd  another  Libel,  called.  The  Ob- 
fervator ;  in  which  were  thefe  Words :  "  What  avails 
"  it  a  Man  of  Learning  and  Parts,  to  qualify  hlm- 
"  felf  for  the  Service  of  his  Country  on  the  Ocean  ? 
"  If  he  has  Knowledge  enough  to  advife  Neptune 
"  himfelf,  if  he  has  no  Intereft,  he  (hall  have  no 
"  Preferment.  How  much  does  it  look  to  our  Na- 
"  tion's  Difadvantage,  to  have  Men  in  eminent 
"  Stations  in  the  Navy,  who  have  not  fo  much  as 
"  an  Idea,  a  Notion,  a  Thought  of  Naval  Affairs? 
"  To  have  Men  to  fuperintend  th':  Building  of  our 
*'  floating  Caftles,  who  know  not  the  Nature  of 
"  any  one  Part  of  the  Management?  To  have  Men 
"  employ 'd  in  the  Victualling,  who  quallify  them- 
"  felves  for  that  foft  by  learning  to  vi'rite  their 
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"  Names,  which  is  indeed  a  Poft  for  a  Philofpher 
"  bred  to  the  Sea  ?  "  It's  further  fet  forth  in  the 
Information,  That  on  the  loth  ot  July,  1703.  he 
publifh'd  another  Libel,  wherein,  among  other  things, 
are  thefe  Words  relating  to  Daniel  De  Foe. 
"  Ccumrym.  Truly,  Maftcr  Oljervator,  I  have  no 
"  very  good  News  for  you.  Mr.  Daniel  De  Fee 
c'  '^?^  pleaded  Guilty  to  the  Indictment  againir 
"  him,  for  writing  and  publifning  The  jlmtcfl  IVay 
'  uvV/;  the  Dijfenters  ;  and  he  is  fcntenc'd  to  ftand 
"  three  times  in  the  Pillory,  to  pay  a  Fine  of  200 
"  Marks,  and  to  find  Security  tor  his  good  Beha- 
"  viour  of  feven  Years.  Obferv.  The  Court  could 
"  do  no  otherwife  than  convitt  him,  upon  his 
"  pleading  Guilty  ;  habe?nus  confitentum  reii7n  is 
"  very  often  the  Voice  of  Courts  of  Judicature  ;  'tis 
"  the  cafe  of  the  Judges  and  and  Juries:  If  Daniel 
"  De  Foe  was  in  expe6tation  oi  Coleman's  black  Box, 
"  he  has  found  a  Pillory  inftead  of  it.  I  don't 
"  trouble  my  H-ad  about  the  Cuftom  of  giving 
"  the  Pillory  to  Authors,  which  is  the  Punifhmenc 
"  of  Bakers.  Yon  talk'd  juft  now  of  turning  Au- 
thor, have  a  care  of  your  Candle ;  you  fee  which, 
"  is  the  Ihorteft  Way  with  Authors  :  You  muft  all 
"  enter  your  felves  into  the  Regiment  of  Colonel 
De  Foe.  The  Law  of  England  direfts,  That  no 
"  Man  ffiall  be  fined  iiltra  tenementujn ;  and  I  make 
"  no  queftion,  but  the  Juftice  of  the  Court  has 
"  fined  Mr.  Foe  anfwerable  to  his  Eftate :  His  Secu- 
"  rity  for  his  good  Behaviour  for  feven  Years, 
"  without  doubt,  was  rationally  ccnfider'd,  as  to 
"  the  Legality  thereof.  For  my  part,  1  am  only 
"  acquainted  with  old  Laws  of  England,  the  An- 
"  tient  Birthrights  and  Immunkies  of  £';/^////j;;,f«  .• 
"  This  I  take  to  be  the  Foundation  of  new  Laws." 
And  that  on  Saturday,  May  10.  1704  he  publifli'd 
another  Libel,  called.  The  Obfervator  ;  wherein,  a- 
mong  other  things,  are  thefe  Words:  "  Countryman. 
"  Mafter  Olfervator,  There's  another  Plot  againft 
you.  Obf.  Prithee  Man,  there's  a  Plot  againft  the 
Qiieen  and  the  whole  Nation ,  is  it  any  Wonder 
that  there  are  Plots  againft  me  ?  The  High-Flyers 
are  now  plotting  againft  every  honeft  Man  in 
England.  I'll  tell  you  more  of  it  the  next  time 
we  meet.  Conntrym.  I  fancv  fome  Sort  of  Peo- 
ple plot  againft  you,  becaufe  you  endeavour  to 
countermine  their  Plots  againft  the  Qiieen  and 
Nation.  Obferv.  You  are  right  enough ;  but 
that  fhan't  hinder  me  from  detefting  their  De- 
figns,  and  from  opening  the  People's  Eyes:  But, 
prithee,  what  Plot  is  this?  Countryjn.  Why,  Sir, 
it  is  a  Plot  preparatory  to  your  Trial ;  and  if 
they  can't  effed  this  Plot,  I  iuppofe  you'll  never 
be  tried.  They  infinuate  into  the  Citizens  of 
London,  tiiat  you  have  lately  written  very  fcanda- 
loufly,  malicioufly  and  treafonably,  and  I  don'c 
know  how  many  other  Lies  againft  them,  the 
faid  Citizens  ;  and  by  this  means,  they  are  mind- 
ed to  fet  your  Jurors  againft  you.  Obferv.  This 
is  likely  enough :  They'll  leave  no  Stone  un- 
turn'd,  to  fupprefs  the  Truth.  I  underftand,  I 
fhould  have  been  profecuted  by  Bill  the  laft  Sef- 
ficns,  but  that  the  High-Flyers  did  not  like  the 
Jury.  Nay,  they  fay  they  don't  like  the  two  She- 
rifts,  becaufe  they  won't  Pack  Juries,  to  find  in- 
nocent Men  guilty."  The  Defendant  has  pleaded. 
Not  Guilty  :  But  if  we  prove  the  Charge,  I  doubt 
not  but  you  will  find  him  Guilty. 

Sir  T.  Powis,  My  Lord,  1  am  of  Council  with 
Her  Majefty.  This  Informotion  is  brought  on  the 
behalf  of  the  Queen,  againft  yir.Tutchin.  1  fhall 
not  long  entertain  you  about  it,  becaufe  the  Matter 
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is  fliort.  The  Charge  is,  That  he  has  publifh'd  fe- 
veral  Libels,  fcandalous  and  feditious,  reflefting  on 
the  Government,  and  the  Adminiftration  ot  it,  in 
many  Jnllanccs  given  at  large.  I  think  the  Papers 
are  fix  in  Number;  and  by  and  by  you  will  have 
them  mere  particularly  before  you.  I  prefume, 
there  ought  to  be  made  a  difference  between  a  juft 
Liberty,"and  Licentioufnefs.  This  Information  is 
brought,  that  Men  may  be  warned.  The  Plea  he 
has  made,  is,  That  he 'is  not  Guilty.  The  Matter 
we  are  to  prove,  is.  That  he  was  the  VcvCon  tliat 
did  Write  and  Compofe  thefe  Papers,  and  did  Pub- 
lifh  them,  or  caufe  them  to  be  done.  My  Lord, 
We  (hall  call  our  Witneiles  :  And  notwirhftanding 
what  you  have  heard  of  late  from  the  Defendant, 
relating  to  this  Trial,  I  do  not  doubt  but  there  will 
be  all  julHce  dene.  1  am  fure,  on  our  Side,  nothing 
elfe  is  intended.  Anil  I  doubt  not,  but  if  we  prove 
that  he  did  Publifh  thefe  Papers  the  Jury  will  find 
him  Guilty. 

Mr.  Att.  Gen.      My  Lord,   The  Information  is 
laid  againft  Mr.  Tutihin,  for  a  few  of  his  Obferva- 
tors  ot   the    many   lie   has    Writ;    fomctimes   two, 
fometimes  three  in  a  Week.       It  is  a    great   while 
that  he  has  done  it;    and  it  has  been  the  great  In- 
dnlcence  of  the  Government,  that  he  has  not  been 
prc'frcutcd  before.      He  has  been  taken  Notice  of 
by  the  Huufe  of  Commons,    and  been  beiore  the  Se- 
cretary  of   State  ;    where   he  has  been  admonirti'd 
to  take    care  of  what   he  fhould   Write  :    But   he 
would  not  take  V/arning.       And  now  he  is  to  be 
try'd  for   fome  of  his  Papers;    wherein  it  will  ap- 
pear, that  he  has  taken  the  greateft  Libert}',   I  be- 
lieve,   that  ever  Man  took.      Libels  ufed  to  come 
out  by  ftealth,    and  in  the  dark:    But  thefe  have 
been  publifh 'd  openly,    with  all  the  Defiance  ima- 
ginable.      You   may  fee  how  mild  the  Proiecution 
hath  been,  by  what  he  has  done  fmce  the  Beginning 
of  it:    He   has  been  writing   in  fuch  a  manner,  to 
prepare  for  the  Trial,  as  I  think  was  never  done  be- 
fore.    A  Profccution  of  this  Nature  is  of  the  great- 
eft  Confequence  :  And  it  may  be,  I  may  be  blam'd, 
being  in  the  Office  wherein  I  am,  that  there  have 
not  been  more  fuch  made.     Here  is  the  higheft  Re- 
flefcion  on  the  Government  imaginable.     There  can 
be  no  Reflexion  on  them  that  are  in  Office  under 
her  Majefty,    but  it  mufl  caft   fome  Reflexion  on 
the  Qiiecn  who  employs  them.      I  believe  there  is 
hardly  one  in  any  confiderable  Poft  under  the  Go- 
vernment,   but  has  been  criminated  by  him :    No- 
thing  efcapes   him.       He    cenfurts  all   Mankind; 
Writes  magifterially,  and  defies  all  Authority,  and 
cafts  the  vileft    Reflexions   on   the    Go\ernment  : 
As  if  we,  who  are  in  the  Qiiecn's  Service,   made  it 
our   Bufmefs  to  corrupt  Juries      And  makes  Re- 
flexions both  on  Sheriffs   and  Juries.      Thefe  are 
of  the  greateft  Confequence  in  the  World  to  the  Go- 
vernment, and  to  every  Body.      For  if  fuch  mer- 
cenary Writers  may  have  the  Liberty  to  reflect  on 
whom  they  pleafe,  no  Man's  Reputation  can  be  fafe. 
Gentlemen  of  the  Jury,    The  Matter  you  are  to 
enquire  into,  is,  whether  the  Defendant  be  the  Au- 
thor, orPubliflier  of  thefe  Libels:  That  is  the  Mat- 
ter  you  are  to  try.     What  the  Punifliment  muft  be, 
if  you  find  him  Guilty,    is  in  the  judgment  of  the 
Court.     We  will  produce  our  Witnelles  ;  and  doubt 
not  but  you  will  do  the  Qiieen  Juflice. 

Mr.  Sol.  Clh.     Call  John  Hov:. 

[M'  appear' d,  and  ivas  fworn.'] 
Show  him  thofc  Ohfervators. 

[IVhiih  -was  done ;  and  he  look'd  them  over.'} 


Have  you  look'd  over  them  ? 
Mr.  How.    Yes. 

Mr.  Sol.  Gen.  Then  pray  acquaint  my  Lord  and 
the  Jury,  whether  you  know  who  compofed  and 
brought  them  to  the  Prefs  ? 

Mr.  Ho-uj.  I  do  fuppofe  them  to  be  Mr.  Ti/tchins : 
I  dealt  with  no  other  Man  for  them. 

Mr.  Att.  Gin.  Acquaint  my  Lord  and  the  Jury, 
how  they  came  to  be  printed. 

Mr.  H)iy.  About  the  latter  end  o( March,  ijoz. 
I  treated  v.ith  Mr.  Tntchin  about  writing  an  O'j- 
fervator,  to  be  publifh 'd  Weekly :  The  firft  of 
which  waspublifli'd  in  April,  1702.  And  all  that 
have  been  printed  lince,  I  had  from  him.,  to  this  Y'ear. 

Mr.  Att.  Gen.  You  look'd  on  thefe  Papers  here  : 
Were  thefe  printed  by  die  Direiftion  of  Mr. 
"Tutchin  ? 

Mr.  Hoiv.  To  the  befl  of  my  Knowledge  they 
were.     They  were  always  brought  frcm  him  to  me. 

Mr.  Att.  Gen.  Was  there  any  Agreement  mads 
between  you  about  the  wiitingot  it  ? 

Mr.  Ho^M.  Yes,  it  was  agreed  at  firft  to  write 
once  a  Week ;  and  I  was  to  give  him  half  a  Gui- 
nea for  it.     1  have  printed  in  all  nbcu'  ^^6. 

Mr.  Att.  Gen.  Have  you  had  :r.-qucuc  Difcourfe 
w  irh  him  about  them  fince  ?  You  faid,  you  printed 
in  all  about  266  :   Ha\'e  you  paid  him  tor  all  ? 

Mr.  How.     Yes. 

Mr.  Sol.  Gen.  Have  you  had  any  Difcourfe  with 
him,  wherein  he  has  owned  them  all  to  be  his.? 

Mr.  //olu.  He  has  owned  them  from  time  to, 
time,  till  within  this  Week. 

Mr.  Sol.  Gen.  Has  he  own'd  himfelf  to  be  the 
Author  of  them  ? 

Mr.  Hozu.  He  always  own'd  himfelf  to  be  the 
Author. 

Mr.  Sol.  Gen.  Have  you  had  any  Difcourfe  with 
him,  left  you  fhould  come  into  Danger  for  it  ? 

Mr.  Ho-w.  Yes,  I  have  had  Difcourfe  with  him 
about  the  Danger  :  And  he  has  laid  to  me,  I  own 
my  felf  to  be  the  Author  :  And  do  not  fear  ;  if  any 
Danger  happen,  you  are  a  Rogue  to  your  felf  and 
Family,  if  you  do  not  difcover  me. 

Sir  T!  Povjis.  Look  on  thefe  Papers,  and  fee  if 
he  deliver'd  thefe  very  Olfervators  to  you :  Were 
thefe  the  very  fame  ? 

Mr.  Hold.     Yes. 

Sir.  T.  Pvvjis-     And  was  he  paid  for  them  by  you? 

Mr.  Bow.     Yes. 

Mr.  Mountagtie.     I  defire  to  fee  them. 

Mr.  Att.  Gen.      Deliver  them  to  Mr.  Motmtague. 

Mr.  Muunuigue.  Take  that  Obfervator,  and 
look  on  it  :  'Tis  that  which  they  are  about  to  read. 
\_Then  Mr.  How  look'd  en  it.]  How  long  ago  is  it, 
that  you  had  that  Paper  in  your  Cuftody? 

Mr.  Huiv.  I  fuppofe  this  was  deliver'd  out  of 
mv  Shop,  to  be  fent  to  Mr.  Borret. 

Mr.  Moimtague.  Do  you  know  you  fent  that 
Paper? 

Mr.  How.  Yes,  I  deliver'd  it,  and  put  ray  Mark 
upon  it. 

Mr.  Mvuntngiie.     How  long  ago? 

Mr.  How.     I  do  not  juftly  remember  it. 

Mr.  Moimtague.  If  you  do  not  remember  that, 
do  you  remember  the  printing  of  it  ? 

Mr.  How.     It  was  done  at  my  Houfe. 

Mr.  Mmntagne.  When  a  Copy  is  brought  to 
you  to  be  printed,  do  you  print  that  Copy  always 
exaftly  ? 

Mr.  How.     As  near  as  I  can,  I  do. 

Mr.  Moimtague.  The  Queftion  I  would  ask  you, 
is ;  Do  you,  when  you  have  a  Copy,    ftriftly  keep 
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to  the  Letter  of  the  Copy  ?    Or    do  you,    as  you 
think  convenient,  alter  it  ? 

Mr.  How.  I  have  alter'd  it  ofteatimes,  to  make 
it  fafe. 

Mr.  Mountague.  Then  j'ou  do  take  ir  on  you  to 
alter. 

Mr.  How,  To  ftrike  out  a  Line,  never  to  alter 
his  Senfe. 

Mr.  Mountague.     Do  you  not  infert  any  Thing  ? 

Mr.  Ho-vo.     Yes,  frequently  a  Word. 

Mr.  Mov.ntagiie.  Do  you  not  take  upon  you  to 
itifert  feveral  Words,  and  leave  out  fevcral  ? 

Mr.  How.     Yes. 

Mr.  Mount  ague.  You  do.  Then  I  ask  you,  Are 
youfure  that  that  Paper  is  printed  without  Alteration  ? 

Mr.  Hovj.     I  do  not  remember  any  thing  of  that. 

Mr.  Mountague.  1  ask  you,  Whether  that  Paper 
•were  not  alter'd  from  what  was  fent  you  ? 

Mr.  How     I  cannot  fwear  it. 

Mr.  An.  Gen.  Can  you  fay  that  Paper  was  alter'd  ? 

Mr.  Hnv-     Not  that  I  know  of. 

Mr.  Whitaker.  Look  on  the  Title ;  whofe  put- 
ting down  is  that  ? 

Mr.  How.     He  agreed  to  the  Title. 

Mr.  Monntdgne.  Does  the  Paper  come  to  you, 
entitled  the  Oljervator,  or  not  ? 

Mr.  How.  I  cannot  tell  whether  he  ever  put  it 
in. 

Mr.  Mountague.     Who  put  it  in  th.n  ? 

Mr.  Flow.  It  was  agreed  between  us  to  call  it 
T'/je  Ohfervator. 

Mr.  Mountague.  Does  he  Write  the  Ohfervator, 
or  did  }ou  ? 

Mr.  How.  There  is  no  occafion  for  the  Title, 
that  I  know  of. 

Mr.  Mountague.     But  who  v.iit  the  Title  to  it  ? 

L.  C.  J.  Holt.  They  ask  y^::  th:^  Qiieflion  :  Who 
was  it  that  put  this  I'Lle  to  th's  Paper? 

Mr.  How.  I  do  net  know  bat  _  might  write  it  in 
the  Paper  at  fiift,  and  fj  it  was  iiifcr':d  afterwards. 

L.  C.  J.  Holt,     Who  was  it  hrfl:  w  it  mat  Title  ? 

Mr.  How.  I  do  not  l:now  who  did  write  that. 
He  or  I.     I  did  firil  propcfe  the  Title  to  hfm. 

L.CJ  Holt.    Was  thr.^  Title  writ  by  him  or  you  ? 

Mr.  How.     I  do  not  know,  my  Lord. 

L.CJ.  Holt.  Was  there  an  Agreement  made 
between  you,  that  this  Paper  fhould  be  writ  once  a 
Week  with  that  Title  ? 

Mr.  How     Yes,  my  Lord. 

L.  C.  7.  Holt.  Did  he  agree  to  that  Title  ?  And 
was  he  privy  to  it  ? 

Mr.  How.  Yes,  my  Lord,  it  was  agreed  upon 
between  us ;  and  he  agreed  to  write  fuch  a  Paper, 
with  fuch  a  Title. 

Mr.  M'^hitaker.  Where  did  you  come  to  this  A- 
greement  ? 

Mr.  How.     I  cannot  tell. 

Mr.  IVlntaker.  Was  it  in  London,  or  MidMefex, 
or  Surrey  ? 

Mr.  How.     I  cannot  tell. 

Mr.  Whitaker.     Where  were  they  printed  ? 

Mr.  How.  I  printed  fome  of  them  in  Fenchurch- 
fireety  about  Eighteen  ;  the  reft  in  Grace-Church- 
ftreet. 

Mr.  Harris.  Was  that  Paper  alter'd  by 'you,  or  not  ? 

Mr.  How.  I  cannot  remember  whether  I  alter'd 
that,  or  no. 

L.  C.  y.  Holt.  You  fay  you  alter'd  fometimes  : 
Did  you  acquaint  him  with  the  Alterations  you 
made? 

Mr.  How.      Sometimes  they  have  been  fent  to 
me ;    I  knew  not  where  to  find  him  ;    and  then  J 
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have  alter'd  them  my  felf,  rather  than  be  difap" 
pointed.  At  other  Times,  I  have  been  in  his  Com- 
pany ;  and  then  I  complained,  and  he  has  alter'd 
them.  And  fometimes  he  faid.  You  have  the  Pen  ; 
do  you  alter  them. 

Mr.  Sol.  Gen.  Can  you  fay.  You  alter'd  a  Sylla- 
ble in  thefe  Papers  ? 

Mr.  How.     I  cannot  fay  fo. 

Mr.  Sol.  Gen.  Since  the  firft  Publilhing  of  themj 
have  you  not  publifh'd  them  in  Volumes) 

Mr.  How.     Yes. 

Mr .  Sol.  Gen.     And  who  gave  Order  for  it  ? 

Mr.  How.     Mr.  T'utchin. 

Mr.  Att.  Gen.  What  Drreftion  had  you  about 
this  Volume  ?  \^A  Vohmie  hound  up  being  in  Court^ 

Mr.  Huzv.  That  Volume  was  ordci'd  by  Mr. 
"Tutchin.  He  order'd  me  to  bind  up  three  Volumes : 
One  of  which  he  order'd  to  be  deliver'd  to  Mr.  Bor'- 
ret;  which  I  did  not  deliver,  by  reafon  of  a  Profe- 
cution  at  the  Old-Baily. 

Mr.  Att.  Gen.  Did  he  order  any  other  Man's 
Works  to  be  bound  up,  or  his  own  ? 

Mr.  How.  He  order'd  me  to  bind  his  own,  with 
the  Preface. 

Mr.  Att.  Gen      Where  is  that  Preface? 

Mr.  How.  Before  the  Book  :  And  he  owned  that, 
and  put  his  Hand  to  it  ? 

Mr.  Att.  Gen.     Had  you  paid  for  thefe  ? 

Mr.  How.  Yes  ;  He  order'd  me  to  bind  up  thefe 
together,  and  to  deliver  one  of  them  to  Mr  Eorret? 

Sir  7".  Powis.     Did  you  pay  him  for  the  Preface  ? 

Mr.  How.     Yes,  and  for  the  Index. 

L.  C.  J.  Holt.     Who  made  the  Index  ? 

Mr.  How.     He  did. 

L.  C.  J.  Holt.  Did  he  write  his  Name  to  the  Pre- 
face,  after  it  was  brought  to  you? 

Mr.  How.  It  was  deliver'd  to  me  v/ith  his  Hand 
to  it ;  and  he  owned  it. 

Mr.  Sol.  Gen.  Then  he  owned  all  the  Ohferva- 
tors  to  be  his,  by  fetting  liis  Name  to  the  Volume  ? 

Mr.  Mountague.  Where  was  this  Bock  deUver'd 
to  you  to  be  bound  up? 

Mr.  Hovj.  I  do  not  know,  whether  in  London, 
or  Middlefex,  or  Surrey. 

Mr.  Motmtague.  Recollect  where  it  was  that  you 
had  this  Difcourfe  about  a  Boc  k  ? 

Mr.  Hoxv.     I  do  not  remember  che  exact  Time. 

Mr.  Mountague.  But  you  remember  the  Difcourfe : 
And  can't  you  fay  where  it  was  ? 

Mr.  How.     No,   indeed 

Mr.  Mountague.  The  Preface  they  talk  of,  was 
it  brought  in  Writing  ? 

Mr.  How.  It  was  brought,  or  fent  in  Writing  ; 
and  I  printed  it  from  a  Manufcript  Copy. 

Mr.  Mountague.     How  do  you  know  he  fent  it  ? 

L.  C.  J.  Holt.  What  did  you  give  him  for  that 
Preface  and  Index  ? 

Mr.  How.     I  think  it  was  ten  ShiUings. 

Mr.  Mcuntague.  My  Lord,  with  Submiifion, 
they  cannot  read  this  Paper  :  For  if  it  be  read,  it 
mull;  be  read  as  the  Paper  of  Mr.  "Tutchin.  Now, 
as  to  this  Paper  that  they  produce,  we  do  infift  up- 
on it,  that  is  Mr.  How's  Paper,  and  not  Mr. 
Tutchin  s.  For  he  tells  you,  That  whatever  Papers 
he  had,  or  whatever  Directions  were  given  him 
from  Mr.  Tutchin,  were  in  Writing.  Now  if  Mr. 
Tutchin  is  to  be  charg'd  with  a  Libel  in  Writing, 
they  muft  produce  that  very  Writing,  or  a  true 
Copy  thereof.  And  another  Man's  taking  a  Copy 
of  my  Writing,  cannot  be  laid  to  make  it  my  Wri- 
ting ;  efpecially  when  it  is  not  prov'd  to  be  a  true 
Copy.  So  that  this  Paper,  which  is  printed  by 
Z  z  z  Mr.  //wTtf, 
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Ui-.Hozv,  cannot  he  charged  on   Mrrjuuhni 
one  fmD;le  Penman  had  taken  a  Copy  of  it,    if  be 
could  not  be  lure  it  was  an  exatt  Copy,  it  could 
not  be  read  ;    much  Lfs  fuch  a  Paper,  which  goes 
thro'  fo  many  Hands  as  this  has  done.      And  Mr. 
flow  fays,    He  did  often  alter  it,  according  to  the 
beft  of  his  Underftanding  ;  and  therefore  that  makes 
his  Paper.      For,    by  a  very  fmall  Alteration,  a 
Thing  may  be  made  a  Libel,  that  was  not  fo  be- 
fore. And'befides,  it  appears  hy  Mr  Hoivs  own  E- 
vidence,  that  Mr.  How  makes  an  Advantage  by  the 
Printing  and   Publiflling  of  it :    And  perhaps  he 
makes  Alterations,  to  make  it  fell  thc_ better.     That 
makes  it  nothing  like  to  Mr.  Tutchins  Paper  ;    and 
therefore  they  ought  to  produce  that  very  Paper 
that  was  brought  from  Mr.  T'lnchin :    And  this  Pa- 
per ought  not'to  be  read  againft  him. 

Mr.  Harris.  My  Lord,  he  does  not  fwear  it  is 
a  true  Copy;  and  therefore  we  cannot  allow  it  to  be 
read. 

Mr.  Whitaker.  He  has  added  the  very  Title  :  It 
is  called  an  Ohfer'vator ;  and  he  has  put  that  Title 
to  it.  And  he  gives  you  no  Account  when,  or 
where  there  was  any  Agreement  made  with  Mr. 
"Tutchin  about  it. 
L.  C.  y.  Holt. 
for  Printing  the  Papers  ? 

Mr.  How.  I  am  not  pofitive  where  It  was  :  whe- 
ther in  London,  or  Middkfex.  I  did  think  it  was 
in  Fenchurch-fireet ;  but  he  fays  it  was  in  the 
Strand. 

Mr.  Mountague.  Can  yon  be  pofitive  it  was  in 
Fenchurch-fireet  ? 

Mr.  How.     I  cannot  be  pofitive. 
Mr.  Att.Gen.     Where  were  they  printed? 
Mr.  How.     In  Fenchurch-flreet. 
Mr.  Att.  Gen.     Where  did  you  bind  the  Book, 
and  put  the  Preface  ? 

Mr.  Hcw'.  That  Book  was  fent  out  of  my  Houfe 
to  be  bound;  and  when  it  was  done,  it  was  fent 
from  my  Houfe  again. 

Mr.  Conyers.      Did  he  come  to  Fenchurch-fireet, 
to  direfl:  the  Printing  at  any  time? 
Mr.  Huw.     Yes,  feveral  Times. 
Mr.  IVeld.     Did  he  agree  with  you  to  have  them 
printed  and  publifh'd  ? 
Mr.  How.     Yes. 

L.  C.  J.  Holt.  Have  you  the  Original  Papers  of 
thefe  Obfcrvaton  .<* 

Mr.  How.     I  have  very  few  of  them  now. 
L.  C  y.  Holt.     How  came  you  to  partVith  tliem  ? 
Mr.  How.      I  thought   there  would   be  no  Ufe 
made  of  them,   and  fo  I  did  not  keep  them :    But 
I  have  mofl  of  the  third  Volume  by  me. 

Sir  T.  Powi.t.  My  Lord,  In  Anfwer  to  this  Ob- 
jcdion,  I  muft  fay,  If  this  fliall  prevail  in  that 
Striftnefs,  I  take  it  for  granted,  that  inftead  of  re- 
flraining  Libels,  it  will  be  the  beft  and  moft  efte- 
ftual  Way  to  publifli  them.  For  the  Author  then 
hath  nothing  to  do,  but  when  a  Copy  is  printed, 
to  deftroy  the  fame;  and  then  no  Evidence  can  be 
againfl  him  :  Becaufe  the  Printer  will  be  called  on, 
to  know  if  that  which  is  printed  agree  with  the 
written  Copy  to  a  Letter.  If  that  be  fo,  it  will 
be  impoffible  to  come  at  the  Author.  It  is  not 
an  Anfwer,  to  fay.  You  may  go  to  the  Printer :  For 
tho'  he  is  punifliablc  ;  yet  it  is  more  reafonable  to 
come  at  the  Author.  We  have  given  a  fair  Evi- 
dence, that  this  is  the  fame  that  was  brought  to 
this  Man :  And  they  do  not  make  it  appear,  that 
■lie  did  add  to,  or  diminifh  any  of  thefe  Papers.  The 
Printer  fays.  The  Defendant  has  avowed  and  jufti- 
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fied  all  that  he  did  for  him  fince  the  Beginning. 
That  by  his  Order  he  collefted  all  thofe  Obfervato^rs 
we  infift  on,  in  this  Volume  ;  which  he  has  owned, 
and  publifli'd  fufiiciently  :  For  here  is  his  Index 
and  Prejace.  And  that  he  did  publifh  this  Volume 
there  is  no  room  to  queflion.  We  have  given  as 
good  Evidence  of  this  as  the  matter  will  bear. 

Mr.  Att.  Gen.  My  Lord,  we  have  given  as  good 
Evidence  as  can  be  expected,  of  a  matter  of  this 
nature.  We  are  profecuting  the  Author,  and  have 
brought  the  Printer  to  give  his  Evidence ;  which  is 
all  we  are  able  to  get:  For  it  is  not  in  our  Power  to 
prove,  where  the  Defendant  did  aftually  write  them- 
The  Printer  had  no  Reafon  to  take  care  of  the  Ori- 
ginal Papers,  becaufe  when  they  were  printed,  they 
were  of  no  Ufe.  He  tells  you,  the  whole  Volume 
was  printed,  and  owned  by  Mr.  Tutchin  continual- 
ly, and  by  him  direfted  to  be  made  up  into  a  Book, 
and  he  paid  Mr.  Tutchin  for  writing  them  from  Time 
to  Time.  If  this  be  not  a  fufficient  Evidei^ce  of  his 
publifhing  of  them,  it  would  be  impoffible  to  give 
any  Evidence;  for  the  Author  would  always  take  a- 
way  his  Copy,  and  then  he  is  fafe.  Thefe  were  print- 
ed and  publifhed  in  London ;  and  wherever  the  A- 
greemeut  was  made,  we  may  charge  the  Defendant, 
where  the  Papers  were  printed,  purfuant  to  an  A- 
greement  made  between  him  and  Mr.  Hn^ ;  which 
makes  the  Compofing  and  Printing  his  Ktx. 

Mr,  Serj.  Darnell.  My  Lord,  if  this  be  not  Evi- 
dence, that  this  Man  is  the  Maker  or  Publifher  of 
thefe  Papers,  his  Agreement  to  have  it  done,  his  own- 
ing after  it  is  done,  and  his  own  Confeffion,  and  his 
being  paid  tor  it ;  if  this  be  not  Evidence,  nothing  is. 

L.  C.  y.  Huh.  His  Agreement  to  publilh  that 
Book,  is  fufficient  to  prove  that  he  owned  it. 

Mr.  i.omers.  My  Lord,  there  is  one  Thing  very 
confiderable ;  the  Difcourfe  he  had  with  this  Man. 
Says  he.  If  you  are  quejiion  d  ahotit  it,  I  am  the 
Author,  I  gave  you  the  Copy,  and  directed  the  prim- 
ing of  it ;  and  you  are  tinjiifl  to  your  felj  and  your 
Family,  if  yvii  do  not  difcover  me.  My  Lord,  they 
make  this  Objection :  We  did  contraft  with  Mr. 
How  to  make  an  O'jfervator,  but  he  made  Altera- 
tions in  it,  as  he  thought  fir ;  and  fometimes  he 
Ihew'd  them  to  him,  and  fometimes  not.  Now  it's 
clear,  Mr.  Tutchin  did  give  him  th-^t  Liberty  ;  and 
he  cannot  fay,  that  there  was  any  one  of  thefe  Pa- 
pars  that  was  altered. 

Mr.  Sol.  Gen.  And,  rny  Lord,  after  there  were 
an  Hundred  compofed,  he  direds  Mr.  i/o-u.  to  Irmd 
them  up  in  a  Volume,  and  puts  a  Preface  and  lu^ex 
to  them,  and  fets  his  Name  to  it.  Now  chat  is 
certainly  a  Publication  and  owning  of  them. 

Mr.  IVeld.  So  far  as  in  that  Book  goes,  there  is 
Evidence  that  he  is  the  Author  and  Publifher ;  and 
they  have  objefted  nothing  to  it :  So  that  the  only 
Qiieftion  is  concerning  the  other  Ohfervators.  Now 
he  fays  he  had  leave  from  the  Obfervator  to  m.ake 
thofe  Alterations. 

L.  C.  J.  Holt.  No  he  does  not  fay  fo.  Heark 
you.  Sir,  Did  you  ever  add  any  thing  ? 

Mr.  How.  Not  that  I  know  of,  but  a  Word 
fometimes  to  make  it  Senfe. 

Mr.  fVeld.     Did  he  ever  allow  you  to  do  it  ? 

Mr  How.  He  has  ofiren  faid,  that  Printer  was  a 
Blockhead  that  did  not. 

Mr.  Mountague.  My  Lord,  my  Objeftion  was 
fingly,  as  to  the  reading  the  Papers,  not  of  the 
Book.  The  Thing  they  ofl'er'd  as  Evidence,  was 
the  Papers ;  and  we  fay  they  ought  to  produce  the 
Originals,  which  they  have  not  done. 

L.  C.  y.  Holt. .  They  offer  the  Book  in  Proof, 

Mr.  Mountague- 
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Mr.  Moimtague.      Then,    my  Lord,  I  mufl:  beg 
leave   to  oppofe  that  likewifc.       For  this   Book   is 
proved  to  be  his,  no  otherwife,  than  by  the  Printer's 
fwearing,    that  Mr.  T'tnchin  ordcr'd  him  to  bind  up 
three  Volumes  of  his  Ol'/ey^ators ;    and  the  Prin- 
ter   himfclf  has    put    together   thefe   Papers,    and 
Mr.  T'utchin  has  writ  a  Preface  brfore  them  ;    but 
whether   the  Papers   thus   put   together  were  ever 
examined,   non  confiat:    or  whether  the  Bookbinder 
has  made  no  Alterations,  ncn  cohflat.      And  it  does 
not  appear,    that  Mr.  Tiitibin  look'd    over  any  of 
the  Papers  that  are  here  bound  up.     So  that  the  moft 
the  Qiieen's  Council  can  make  cf  this  Evidence,  is 
tliis:     H^re  is   a   Book  Mr.  Tut  chin  took  to  be  his 
Book  upon  tlie  outward  View  of  it,  or  at  leait  up- 
on the  Credit  of  his  Printer ;    and  therefore  every 
thing  in  it  mr.ft  be  read  againft  him,  as  his.     Sure- 
ly,  my   Lord,    that  ought   not   to    be   allowed  of. 
When  Dr.  Drake  was  here  tried  for  being  the  Au- 
thor of  a  feandalous  Book,    it  was  fworn   againft 
him,    Thar  upon  (hewing  him  one  of  the  Books  he 
was  charged  with,  he  owned  himf.R  to  be  the  Au- 
thor of  it.     Bu:  a  QiicRion  being  ask'd.  Whether 
the  Book  that  was   offer'd   to  be  read  in  Evidence 
againft   him,    was    tliat  very  Book  that  had  been 
flrewn  him,   wlien  he  owned  himfelf  to  be  the  Au- 
thor?  It  was  anfwered.  No:  But  it  was  a  Book  of 
the  fame  Impreffion,    and  therefore  ought  as  much 
to  be  read  againlt  him,    as  the  Book   he   owned. 
But,  as  1  take  it,  tb.at  E\"idence  was  difallowed 
Mr.  Att.  Gen.      Mr.  Moiimague,    You  ftate    it 
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wrong  ,  for  that  Bock  was  read. 

L.  C  'J.  Holt.  That  Book  was  read,  tho' it  was 
not  proved  as  chat  very  Bock  that  was  deliver'd. 
It  was  the  BookfcUer  that  laid  the  Book  was  prin- 
ed  by  Dr.  Drake  ;  but  he  would  nor  fay  it  was  that 
very  Book  that  was  given  in  E\idence.  He  took  a 
Bock  with  fuch  a  Title  :  But  was  this  the  Bock  ? 
But  he  could  fay,  the  other  Book  was  never  taken 
away.  Now  this  Book  is  owned  by  Mr.  Tutchin^ 
by  making  the  Preface  and  Index  to  it. 

Mr.  Mouiitague.  It  was  a  Book  of  the  fame  Tm- 
prefficn  with  that  which  Dr.  Drake  hadown'd-himfelf 
to  be  the  Author  of,  tliat  was  clier'd  in  Evidence. 

L  C.  J.  Holt.  He  took  the  Book  from  the  Shop 
that  was  read,  the  other  Book  was  in  the  Shop. 

Mr.  Att.  Gen.  The  BookfcUer  faid  he  knew  who 
writ  the  Book,  but  not  who  writ  the  Preface. 

Mr.  Mountagtie.  But,  my  Lord,  be  the  Cafe 
one  way  or  the  other  :  The  Thing  we  infift  on  is, 
That  they  cannot  read  the  hrft  Papers  produced,  be- 
caufe  Mr.  Tutchin  has  not  owned  that  Paper  in  par- 
ticular for  his,  that  is  inferred  in  the  Bock. 

L.  C.  y.  Holt.  If  the  hrft  Paper  was  printed  by 
his  Order,  according  to  the  Bargain  made  between 
them,  it  is  reafonable  it  fhould  be  read.  /  do  not 
Inoiv,  fays  he,  that  I  Made  any  Alteration  here ; 
fometimes  I  did  alter,  and  fvmetimes  fir  ike  out,  and 
made  tie  Expreffion  lozver ;  but  I  know  not  that  I 
made  any  Alteration  here  ;  and  when  1  did,  I  often- 
times acquainted  him  with  it ;  hut  that  I  made  any 
Alteration  here,  I  know  not :  I  printed  it  by  the  Copy, 
and  the  Copy  is  Icfi.  Now  Mr.  'Tutchin  would  ha\'e 
him  make  up  a  Volume  ;  and,  fays  he.  This  Vo- 
lume I  bound  up  by  his  Order. 

Mr.  Moimtague.  My  Lord,  Here  is  a  Paper  of- 
fer'dj  which  they  cannot  prove  to  be  a  true  Copy  ; 
and  will  you  let  them  read  it,  becaufe  they  produce 
another  Paper  like  it,  bound  up  in  a  Volume;  which, 
by  the  way,  is  proved  no  otherwife  to  be  his,  than 
by  his  befpeaking  a  Set  of  Obfervators  to  be  bound 
up  for  him  ? 
Vol.  V. 


L-  C.  J.  Holt.     It  is  the  (amc. 
Mr.  Mouutague.    My  Lord,  I  think,  with  Submif- 
non,  they  may  not  read  any  of  the  Papers,  if  they 
ha\e  not  examined  the  hrft  Copy  fent  to  the  Printer. 

L.CJ.  Hult.  A  Man  fends  a  Copy  to  prints 
which  is  a  Libel,  and  the  Print  is  produced  that  is 
faid  to  be  according  to  the  Copy  :  There  is  another 
Print  produced,  that  agrees  with  the  hrft,  which  he 
liath  owned. 

Mr.  Mcuntague.  My  Lord,  I  did  hope  that  the 
Qiieen  s  Council  would  have  given  an  Anfwcr  to 
that  Part  of  iriy  Objection,  That  thefe  printed  Pa- 
pers are  no  more  than  Copies. 

L.  C.  J.  Huh.  It  is  more  than  a  Copy.  Every 
Copy  of  a  Libel  is  a  Libel;  and  every  Printer  of  a 
Libel  is  guilty  of  a  Libel. 

Mr.  Mountague.  My  Lord,  It's  true,  every  Co- 
py of  a  Libel  is  a  Libel  ,  But  whofe  Libel  is  it  ? 

Mr.  Harris.  My  Lord,  it  is  not  pro\-ed  that  he 
ever  perufed  that  Ccp_\'. 

Mt.  Mountague.  Pray,  Mr.  How,  was  it  his  Di- 
rc(5tion  to  put  thef:  \-ery  Sheets  together,  or  to  make 
up  a  Volume  ot  O'fervators }  I  do  ask  you,  Whe- 
ther your  Direction  was  to  make  up  a  Book  of  Ob- 
fer'vators,  or  to  bind  up  thefe  very  Sheets  ? 

Mr.  How.  He  gave  me  Diredtion  to  make  up  a 
Set  of  Olfervators. 

_  Mr.  Moimtague.  Then  you  fay,  it  was  only  to 
bind  up  a  Set  of  Obfervators ;  and  fo  on  your  own 
Head  you  bound  up  thefe  Obfervators.  But  can 
you  fay,  he  has  lock'd  over  all  the  Papers  in  that 
Bock,  and  owned  them  ? 

Mr.  Weld.  My  Lcrd,  Here  is  a  Man  favs,  he 
order'd  him  to  deliver  them  to  my  Lord  Not- 
tingham. 

Mr.  Mountague.  How  long  is  it  fince  he  gave 
you  thefe  Directions? 

Mr.  How.  I  believe  it  was  about  a  Week  after 
the  Volume  was  publi.^ed  ? 

Mr  Mountague.  How  long  fince  is  it,  tliac  thr. 
Volume  was  publifhed  ? 

Mr.  How.     it  was  about  April,  1703. 
Mr.  Mountague.     How  long  after  did  you  deliver 
them  .<" 

Mr.  How.  I  deliver'd  them  witiiin  a  Week  after. 
Mr.  Att.  Gen.  There  are  but  two  of  the  Obfer- 
vators we  charge  the  Detendant  with  in  that  Book; 
and  therefore  we  humbly  infift  on  readino-  of  the 
printed  Papers,  on  the  Evidence  we  have  given, 
which  we  take  to  be  fufiicient  to  read  them  without 
the  Book  ;  thefe  Papers  being  printed  after  this  A- 
greement  was  made  between  them,  and  bound  up 
by  his  Direfticns,  he  is  anfwerable  for  rhcm. 

Mr.  Mountague.  My  Lord,  1  do,  with  Submii- 
fion,  fay  it  ought  not  to  be  read,  tho'  it  be  in  that 
Book  ;  for  no  Man  has  proved  that  Paper  that  is  in 
it  to  be  his.  But  if  they  lay  any  Weight  on  the 
owning  the  Book,  the  publiftiing  the  Boo1v  is  a  new 
Crime,  for  which  he  may  be  punilhed  afterwards^ 
and  he  is  not  charged  with  it  in  this  Information. 

Mr.  Att  Gen.  If  a  Man  be  indicted  for  being 
the  Autliot  of  a  Book  ;  being  indicted  once,  he  is 
indicted  once  for  the  whole  Boo!;. 

Mr.  IVhitaker.  My  Lord,  We  are  indifted  for  a 
fingle  Paper;  and  that  Book  is  not  the  Matter  ot 
the  indittment. 

Queen  s  Council.     My  Lord,  We  have  done  now. 
We  defire  the  Papers  may  be  read. 
L.C.J.  Holt.     Read  them  both. 

'Then  the  fir  (I  Obfervator  uv7f  lead. 
Ohfervator,     May   30      1702.      "At  the    fame 
"  time  we  confidtr  the  French  King's  Succefs  in  his 
Z  z  z   2  Bri- 
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«  Bribery  and  Corruption,    we  ought  to  lament  the 
<'  fad  State  of  our  own  Country,    which  affords  fo 
"  many  Inflances  of  Treachery.     If  we  may  judge 
t'  bv  f^ur  National  Mifcarriages,  perhaps  no  Nation 
«  in  EuYupe  has  ttlt  the  Influences  of  French  Gold 
««  more  than  England;  and  worthy  it  is  our  greateft 
«  Lamentation,    that  our  Dear  Country  fliould  be 
«'  weaUcn'd  by  Men  of  Mercenary  Principles,  when 
«'  Countries   inferior  to  us  in  Strength  and  Riches 
"  arc  fccured  from  Attempts  of  this  Nature,   only 
*'  by  the  Fedelity  of  their  People.     What  is  the  Rea- 
"  fon    that  French  Gold  has  not  aftefted  Holland,  as 
«  well  as  England ;    but  that  their  Miniftry  is  fuch 
«'  as  is  entirely  in  the  Intereft  of  their  Country,  and 
"  altogether  incorruptible :    They  prefer  Men  that 
"  are  knowing  in  their  Polls,  and  are  aftive  m  Buli- 
«  nefs      When  in  England  wc  find  Offices  for  Men, 
"  ivDt  Men  for  Offices ;    and  a  Title  of  Honour 
«  oivcs  a  Man  a  Title  to  a  great  Employment  he  is 
"  altogether  ignorant  of      By  this,    and  by  prcfer- 
"  in^^^of  Men  by  Intereft  and  Favour,   has  theEx- 
"  cife,  the  Cuftoms,  and  other  Branches  of  the  Re- 
"  venue,  intolerably  funk  ;    and  by  this  Means  has 
"  the  fJavy  o^ England,  our  Chief  Support,  been  hi- 
"  therto  perfeQly  bewitch'd  :  And  can  Lewis  fpend 
"  his  Money  better,    than  in  getting  Men  into  Ot- 
"  fices  in  England,    who  are  either  falfe  or  ignorant 
"  in  the  Bulinefs,  or  are  his  Friends"? 

Mr.  Soil.  Gen.     The  next  is   N^\  23.    Saturday 
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"  And  this  is  a  Prerogative  or  lingular  Advan- 
"  tage  to  the  People  of  England,  in  that  their  Rc- 
"  prefentatives  are  the  Judges  of  the  Malc-Admini- 
"  ftration  of  their  Governors,  that  they  can  call 
"  them  in  Qiieftion  for  the  fame,  and  can  approve 
"  fuch  to  wear  the  Crown  who  are  fitteft  for  Go- 
"  vernment  ;  which  they  have  often  done,  and  indeed 


Mr.  Att.  Gen.     Did  you  look  out  what  you  h?'f'* 
Mr.  How.     Thofe  that  I  had  were  look'd  out. 

Mr.  Att.  Gen.     What  became  of  them  ? 

Mr.  How.  I  know  not,  but  he  might  have  them 
back  again. 

Mr ^  Att.  Gen.  Thofe  that  you  did  find,  whaC 
did  you  do  with  them  ? 

Mr.  How.  Thofe  that  I  have  now,  are  but  Two 
or  Three. 

Mr.  Att.  Gen.  Did  you  carry  all  the  Original 
Papers  you  had  to  Mr.  Borret  ? 

Mr.  How.     Yes,  all  that  I  know  of. 

Mr.  Moimtague.  Have  you  no  Copies  ?  Did  you 
not  fay  you  were  not  delired  to  look  for  thefe  Obftr- 
•vaton  ? 

Mr.  How.  I  faid,  I  did  not  know  whether  I  wa5 
ordered  to  fcarch  ibr  thefe  particular  Obfer-vators. 

Mr.  Moimtague.  Did  Mr.  horret  defire  you  to 
look  after  thefe  Original  Olfervators? 

Mr.  How.     1  am  not  pofitive. 

L.  C.  y.  Holt  Did  you  deliver  all  thofe  that  you 
had  to  Mr.  Borret  ? 

Mr.  How.  Yes,  my  Lord,  all  that  I  had  at  that 
Time  j  but  I  have  had  fome  fince. 

Mr.  Att.  Gen.  He  told  you  before,  That  till 
there  was  like  to  be  a  Profecution,  he  did  not  keep 
them,  but  fince  he  did ;  and  now  he  look'd  for  what 
he  had,  and  deliver 'd  them  to  Mr.  Borvft. 

L.  C.  J,  Holt.     Then  Mr.  Borret  mull  be  fworn. 
And  he  was  fworn  accordingly. 

Sir  7l  Powis.  Mr.  Borret,  acquaint  my  Lord, 
and  the  Jury,  whether  you  defired  Mr.  How  to  look 
out  the  Copies  of  the  Oljer-jators. 

Mr.  Borret.  I  fent  to  dclirc  Mr.  How  to  look 
out  all  the  written  Copies  of  the  Obfervators,  which 
he  had  received  from  Mr.  Tutchin ;  and  he  after- 
wards brought  me  a  confiderable  Number  ol  them, 
and  faid  they  were  all  he  could  find  :    And  I  have 


«  which  is  the  Privilege  of  all  free  People,  who  are     ^^^'y  carefully  look'd  them  all  over,  but  cannot  find 
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"  authorized  by  the  Laws  of  God  and  Nature  to 
chufc  their  own  Governors. 
Mr.  Att.  Gen.     Now  we  will  fhew  thefe  Papers 
Mr.  How,  for  thefe  are  all  that  are  in  the  Book. 
{They  were  jlewn  him.)     Mr.  How,  pray  tell  us  who 
was  the  Author  of  thefe  Papers  ? 
Mr.  How.     Mr.  Tutchin. 
L.  C.  J.  Holt.    How  do  you  know  that? 
Mr-  How.     I  had  them  of  him. 
Air.  Att.  Gen.     Did  youpay  him  for  them  ? 
Mr.  How.     I  paid  him  for  thefe  very  Papers. 
Mr.  Moimtague.     What,  thefe  Papers  that  are  now 
produced  ?  You  never  Ihcw'd  them  to  him,  did  you  ? 
Mr.  How-     No,  but  I  (hew'd  him  the  fame  Num- 
ber. 

Mr.  Mountague.     Have  you  read  them  to  him  ? 
•  Mr.  How.     He  has  owned  them  all ;  he  has  own- 
ed them  an  Hundred  and  an  Hundred  times,    all 
of  them. 

Mr.  Mountague.      Have  you  the  Copy  of  thefe 
Papers  by  you?  . 

Mr.  How.     No. 

Mr.  Mountague.     Did  you  fcarch  for  them  ? 
Mr.  How.    No,  I  have  not. 
Mr.  Harris.     My  Lord,  If  we  had  feen  thefe  Pa- 
pers, then  we  might  have  feen  what  Alterations  were 
made  in  them. 

Mr.  Hoio.     I  believe  he  had  them  back  again. 
Mr.  Mountague.     I  believe  he  has  not  been  ask'd 
to  fearch  for  them. 

Mr.  Att.  Gen.     Did  not  Mr.  Borret  fend  to  you 
about  the  Original  Papers  ?        ■  .  , 

Mr.  How.    Yes.  ,  .     ' 


any  one  amongft  them  that  relates  to  any  of  thofe 
Obfervators  mentioned  in  the  Information,  except 
one,  which  is  in  May  laft,  the  which  I  have  here  in 
Court. 

Mr.  Mountague.     Did  you  fend  to  Mr.  How,   to 
ask  for  the  Original  of  thefe  Papers  here  named? 
Mr.  Borret.     I  did. 

Mr.  Moimtague.  Will  ycu  produce  the  Papers 
you  have  ?  My  Lord,  they  have  taken  thofe  Original 
Papers ;  and  if  they  were  produced,  you  would  fee 
how  they  are  mangled. 

Mr.  Att.  Gen.  If  they  were  nothing  to  the  Mat- 
ter, what  did  they  fignify  ?  Only  this  is  a  popular 
Thing,  and  they  muft  fay  a  £reat  deal. 

Mr.  Conyers.  Read  the  Obfervator  of  the  1 2th  of 
June,  1703,  which  contains  thefe  Words. 

(IFhich  the  Clerk  read,  as  follows.) 
"  Take  one  Time  with  another,  the  Mifmanage- 
"  ments  of  the  Navy  have  been  a  greater  Tax  oa 
"  the  Merchants,  than  the  Duties  raifed  by  Parlla- 
"  ment.  We  never  had  a  better  Navy ;  but  the 
"  Wifdom  of  the  Managers  thereof  is  like  a  Bot- 
"  tomlefs  Pit,  paft  finding  out, 

Mr.  Conyers.  Now  go  on  to  N°.  20.  the  i6th 
oi  June  I'joi.  (Which  the  Clerk  read,  as  follows.) 
"  What  avails  it  a  Man  of  Learning  and  Parts, 
"  to  qualify  himfelf  for  the  Service  of  his  Country 
"  on  the  Ocean  ?  If  he  has  Knowledge  enough  to 
"  advife  Neptune  himfelf,  if  he  has  no  Intereft,  he 
"  fhall  have  no  Preferment.  How  much  doc^  ic 
"  look  to  our  Nation's  Diladvantage,  to  have  ^  ;.etl 
"  in  Eminent  Stations  in  the  Navy,  wi  o  ha\  e  ^.ot 
"  fo  much  as  an  Idea,  a  Notion,  a  Thought  ot  Na- 
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for  a  Libel. 


*'  val  Affairs  ?  To  have  Men  to  faperintend  the 
-"'  Building  of  our  Floating  Caftk-s,  who  know  not 
*'  the  Nature  of  any  Part  of  the  Management  ?  To 
"  have  Men  employ'd  in  the  Viftualling,  who  qua- 
"  lify  themfclves  for  that  Poll:  by  learning  to  write 
"  their  Names,  which  is  indeed  a  Pod  for  a  Philo- 
"  fopher  bred  to  the  Sea  ? 

Then  Mr-  Tanner  ivas  Sworn,  as  to  an  Original 
Record,  -which  he  produced  about  Daniel  De 
"Sots  Trialy  to  be  compared  -with  the  Pajjage  to 
le  ne::t  read. 

I'As.  Oncers.  Now  read  the  Obfervator,  N°.  27. 
Saturday  the  loth  oi  July,  1703.  (iVhich  was 
read,  as  follows.) 

"  Ctuntrym.  Truly,  Mafler  Obfervator,  I  have 
*'  no  \eiy  good  News  for  you.  Mr.  Daniel  de  Foe 
*'  has  pleaded  Guilty  to  the  Indiftment  againll  him, 
«'  for  writing  and  publifliing  the  fiortefl  Way  with 
*'  the  Dijfenters  ;  and  he  is  fcntenc'd  to  ftand  Three 
'*  Times  in  the  Pillory,  to  pay  a  Fine  of  200  Marks, 
"  and  to  find  Security  for  his  good  Behaviour  for  Se- 
"  ven  Years.  Obfer.  The  Court  could  do  no  other- 
*'  wife  than  convift  him,  upon  his  pleading  Guilty; 
**  habemus  confitentem  reum  is  very  often  the  V^oice 
♦'  of  Courts  of  Judicature :  'Tis  the  Eafe  of  Judges 
*'  and  Juries.  IfDaniJ  de  Foe  was  in  Expeftation 
"  of  Colemans  Black  Box,  he  has  found  a  Pillory 
"  inftead  of  it.  I  don't  trouble  my  Head  about  the 
**  Cuftom  of  giving  the  Pillory  to  Authors,  wliich 
"  is  the  Punilhment  of  Bakers.  You  talked  juft  now 
*'  of  turning  Author,  have  a  care  of  your  Candle  ; 
"  you  fee  which  is  the  Ihortef:  Way  with  Authors  : 
"  You  muft  ail  enter  your  fclves  in  the  Regiment  of 
**  Colonel  Foe.  The  Law  of  England  direfts.  That 
"  no  Man  fhall  be  fined  ultra  tenementum  ;  and  I 
*'  make  no  queftion,  but  the  Juftice  of  the  Court 
**  has  fined  Mr.  Foe  anfwerable  to  his  Eftate  :  His 
*'  Security  for  his  good  Behaviour  for  Seven  Years, 
*'  without  doubt,  was  rationally  confider'd,  as  to 
**  the  Legality  thereof.  For  my  part,  I  am  only 
•*  acquainted  with  Old  Laws  of  England,  the  An- 
"  cient  Birthrights  and  Immunities  of  Englijhtnon  : 
**  This  I  take  to  be  the  Foundation  of  New  Laws. 

Sir  7".  Powis.  The  laft  is  of  the  20th  of  May  laft ; 
Mr.  Borret,  is  the  Original  of  that  here  ? 

Mr.  Borret.     Yes. 

Sir  T.  Powis.     Who  had  you  this  of? 

Mr.  Borret.     I  had  it  firom  Mr.  How. 

Sir.  T.  Powis.  Shew  it  to  Mr.  How,  (JVhich  was 
done- ) 

L.  C.  J.  Holt.     Whofe  Hand  is  that  ? 

Mr.  How.  To  the  beftofmy  Knowledge,  it  is 
Mr.  Ttitchins. 

L.  C.  J.  Holt.     Who  had  you  it  from  ? 

Mr.  HoTP.     From  Mr.  Tutchin,  or  his  Order. 

jL.  C.  y.  Holt.     Did  you  pay  him  for  it  ? 

Mr.  How.     Yes,  my  Lord. 

Mr.  Att.  Gen.  Then  that  likewife  was  printed 
under  the  Title  of  the  Obfervator? 

Mr.  How,     Yes,  Sir. 

I'heH  the  Paragraph  was  read. 
**  Countrym.  Mafter  Obfervator,  there's  another 
*'  Plot  againft  you.  Obferv.  Prithee  Man,  there's 
*•  a  Plot  againft  the  Queen,  and  the  whole  Nation ; 
"  is  it  any  wonder  then  that  there  are  Plots  againft 
"  me  ?  The  High-Flyers  are  now  plotting  againft 
**  every  honeft  Man  in  England.  I'll  tell  you  more 
"  of  it  the  next  Time  we  meet,  Countrym.  I  &ncy 
*'  fome  Sort  of  People  plot  againft  you,  becaufe 
*'  you  endeavour  to  countermine  their  Plots  againft 
"  the  Queen  and  Nation.     Obferv.  You  are  right 


"  enough  ;  but  that  fhau't  hinder  me  from  deted- 
"  ing  their  D-'ligns,  and  from  opening  the  People's 
"  Eyes.  But,  prithee,  what  Plot  is  this  ?  Counttym. 
"  Why,  Sir,  it  is  a  Plot  preparatory  to  your  Trial ; 
"  and  if  they  can't  efteft  this  Plot,  I  fuppofe  you'll 
"  never  be  try'd.  They  iniinuate  into  the  Citizens 
"  of  London,  that  you  have  lately  written  very 
1^'  fcandalouily,  malicioufly,  and  treafonably,  and  I 
"  don't  know  how  many  other  Lies,  a"ainft  them 
"  the  faid  Citizens ;  and  by  this  Means  they  arc 
'  minded  to  fet  your  Jurors  againft  you.  Obf  This 
"  is  likely  enough  ;  they'll  leave  no  Stone  untuvn'd, 
''  to  fupprefs  the  Truth.  I  underftand,  I  Ihould 
"  have  been  p:ofecutcd  by  Bill  the  laft  Seffions,  but 
"  that  the  High-Flyers  did  net  like  the  Jury  ;  nay, 
"  they  fay  tliey  don't  like  the  Two  Sheriffs,  be- 
"  caufe  they  won't  pack  Juries  to  find  innocent  Men 
"  Guilty. 

Mr.  Mmntague.  Now,  my  Lord,  we  take  it, 
there  is  a  Variation  between  this  Paper,  and  the  In- 
formation, hi  the  Copy,  it  is  only  C ;  in  the  Infor- 
mation, ic  is  Countryman.  Now  when  they  defcribe 
any  Paper,  it  muft  bj  as  it  is  writ  ;  and  they  caimot 
fay  Countiy?nan,  when  it  is  but  C. 

L.  C.  y.  Huh.  He  writes  a  Dialogue  between 
the  Cuuntryynan  and  the  Obfervator  ;  but  now  he 
makes  C.  lor  Countryman. 

Mr.  Muuntague.  My  Lord,  if  they  go  upon  the 
Libel,  th.y  muft  give  ic  as  it  is  under  his  own 
Hand. 

Sir  T.  Powis.  That  Letter  is  to  be  underftood 
Countryman. 

L.  C.  J.  Holt-  When  he  us'd  to  write  C.  were 
you  not  to  write  Countryman  at  large  ? 

Mr.  How.  At  firft  we  were  j  afterwards  as  it 
might  be  intelligible. 

Mr.  Motintague.  Still  we  think  they  have  not 
done  enough  :  They  have  not  proved  this  Thing 
fufficiently,  by  the  Witnefles  they  have  called.  For^ 
my  Lord,  we  take  it,  that  they  muft  pofitively 
fhew  it  was  writ  within  the  City.  In  the  Trial  of 
the  Bifhops,  it  was  proved  to  be  all  under  their 
Hands  :  Yet  it  was  required  then,  that  they  might 
make  it  appear,  that  that  Paper  was  writ  in  the 
County  of  Middlefex. 

Mr.  Att.  Gen.     Mr.  How,  where  do  you  live  now? 

Mr.  How.     In  Grace-Charch-ftreet. 

Mr.  Att.  Gen.  Let  that  Agreement  be  made 
where  it  will,  the  Publifhing  was  in  London  ;  and 
we  may  lay  the  Information  here. 

L.  C.  J.  Holt;  Where  did  you  receive  thefe  Pa- 
pers ? 

Mr.  How.  Moft  commonly  they  were  fent  to  my 
Houfe,  in  Talbot-Court,  in  Grace-Church-flreet. 

Mr.  JVhitaker.  Have  you  not  fetch'd  fome  of 
them  from  La77ibeth  1 

Mr.  How.     Yes,  fome  of  them.        -■;  r- 

L.  C.  y.  Holt.  Suppofe  a  Man  draws  up  a  Libel 
in  Middlefex,  and  there  agrees  with  a  Printer  who 
lives  in  London  to  print  it :  He  takes  it  away,  and 
prints  it  in  London,  and  there  publiflies  it.  Now  the 
Queftion  is.  Whether  he  that  drew  it,  is  not  guilty 
of  Compofing  and  Publifhing  of  it  in  Londcn  ?  Every 
Copy  is  a  Libel  of  it  felf 

Mr.  Mountague.  Every  Copy  is  a  Libel ;  and 
the  taking  a  Copy  of  a  Libel,  may  be  a  Publicati- 
on :  But  that  is  not  the  Thing  laid  to  his  Charge  ; 
it  is  Scripfit  &  Compofuit.  Now  the  Writing  is  in 
the  County  of  Surry  j  there  he  writes,  and  there  ha 
compofes. 

L.  C.  J.  Molt.  He  is  charged  with  Writing, 
Compofing  and  Publifhing  a  Libel  in  Itndon.     Tho' 

he 
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he  be  not  guilty  of  Writing  there,    yet  he  may  be 
<»uilty  of  Compoiing  it  there. 

Mr.  Mmntagiie.  Now,  my  Lord,  as  to  the  Piib- 
lifhing,  the  Printing  is  not  the  Defendant's  Pub- 
li(hin<^ :  That  aftedts  anotlier  Man.  Therefore  we 
think'they  (hould  give  fome  Evidence  of  his  uritiug 
thefe  Papers  in  London. 

Sir.  'T.  Fowls.  My  Lord,  As  to  that,  the  Word 
Ccfnpcfuit  is  proper  to  relate  to  the  Printing  ot  it : 
(For  the  Printers  have  fnch  a  Term  as  Compofing.) 
And  that  is  hilly  proved  to  be  in  London.  And  for 
Writing,  (whether  that  be  a  material  Thing  between 
us)  1  take  it,  that  he  that  does  write  a  Libel,  and 
fends  it  to  Lcndun ;  and  there,  by  his  Authority  and 
Direi^ions,  it  is  ccmpofed  again  in  another  Paper, 
and  printed  ;  that  Paper  is  (iill  his  Writing,  where- 
ever  it  {joes.  However,  the  other  Words  come  up 
to  the  Cat  fully  ;  becaufe  it  that  which  he  writes  is 
fo  publilhed,  it  may  be  faid  to  be  writ  by  him, 
wherever  it  is  fo  publifhed. 

Mr.  Att.  Gen.     We  have  proved  his  owning  him- 
felt  to  be  the  Author,  and  his  cauhng  it  to  be  print- 
ed m. London. 
.    L.  C.  J.  Holt.      That   is  not  an  Evidence  of  his 


It  is  a  Proof  of  his 


writing  It. 

Mr.  Att.  Gen.     My   Lord, 
caufvag  it  to  be  printed. 

L.  C.  J.  Holt.  If  he  be  guilty  of  a  Faeft  in  one 
County,  you  cann-^t  charge  it  in  another.  But  n 
he  caus'd  it  to  be  printed  in  London,  no  queftion  it 
will  be  a  Publication  here. 

Mr.  Att.  Gen.  The  Compofing  and  Printing  is 
a  Publication  ;  and  that  we  have  proved  to  be  done 
in  London,  purfuant  to  his  Agreement.  And  we  al- 
fo  charged  nim  with  writing  the  fame  ;  and  as  a^ 
Proof  of  that,  we  have  proved  his  owning  himfclt 
to  be  the  Author.  If  that  be  not  an  Evidence  of 
his  writing  it,  we  can  hardly  ever  prove  that  Part 
of  the  Charge  of  writing  :  For  he  that  writes  a  Li- 
bel, will  do  it  alone  ;  and  proving  the  Copies  to  be 
received  in  London,  is  an  Evidence  they  were  writ 
there  firft,  if  the  Defendant  doth  not  prove  the  con- 
trary. 

Mr.  IVliitaker.     Mr.  Hovj  fwears,  he  had  the  Co- 
py irom  Lambeth. 

Mr.  Att.  Gen.     Where  was  it  compofed  ? 
Mr.  H01U.     At  my  Houfe. 
Mr.  Att.  Gen.    Was  he  there  at  your  Houfe  ? 
Mr.  How.     Yes ;    and    1   had    them    from   him 
there. 

L.  C.  J.  Huh.     Did  he  write  any  of  them  there  ? 
Mr.  kozo.     Not  that  I  know  ot. 
Mr.  Att.  Gen.     Is  Mr.  T'utchin  in  the  Court? 
Mr.  Mo  imtngue.     I  believe  not. 
L.  C.  y.  Holt.     Why  is  he  not  here  ? 
Mr.  Mmntague.     May  it  pleafe   your  Lordfhip, 
and  you  Gentlemen  of  the  Jury,    to  Ipare  me  a  tew 
Words  in  Behalf  of  the  Defendant.       I  can  hardly 
fay  I  am  of  Council  with  Mr.  Tiitchin,    becaufe  I 
have  never  fcen  him,  but  upon  Recording  his  Ap- 
pearance in  open  Court ;  and  he  has  not  thought  fit 
to     fend    us    any    Inftruftions  till   this   Morning, 
when   we    were    juft   going   down   to   Weftminfler. 
But  1  do  fuppofe,    this  Remifnefs  in  his  Temper, 
does  proceed  from  his  Innocency  of  the  Accufati- 
on  againft  him  :    And  he  has  a  Mind  to  let  the 
Worfd  fee,    how  eafy   it  is  to  make  Uis  Defence ; 


come  up  to  what  the  Gentlemen  on  tlie  other  Side 
call  it,    A  Charge  of  Writing  and  Publijhiyig  a  falfe 
and  fcandalous  Libel.      My    Lord   Coke  has  given 
us  a  Definition,  or  rather  a  Defcription  ot  a  Libel : 
Says  he,   "  Faimfm  Libelks,  jeu  infatnatoria   Scri" 
"  ptura,    is  made  cither  againft  a  private  Man,  or 
"  a  Magiftrate.     If  it  be  againft  a  private  Man, 
"  it   dees   deferve   to   be  punilhed;    becaufe  it  is 
"  likely   to   incite  all    the   Family  or  Kindred   of 
"  fuch    Perfon,     to    revenge    the    Injury ;    wliich 
"  tends   to  the   Breach  of  ths   publick   Peace      It 
"  it  be  againft  a  Publick  Pcrfcn,    as  a  Magiftrate, 
"  it  is  a  greater  Oflencc :    Eecai:fe  it  concerns  not 
''  only  the  Breach  of  the  Peace,  but  it  is  a  Scan- 
"  dal  to  the  Government.     And  'it  matters  not  whe- 
"  ther  fuch  private  Man,. or  Magiiuate,  be  deader 
"  alive  at  the   making  ot   fuch  Libel ;    becaufe  the 
"  Friends  and  Relations  ot   fucu  Perf^ns,  are  inci- 
"  ted   thereby   to  difturb  the   Peace  of  the  King- 
"  doin.     By  all  which  Sayings  of  my  Lord  Coi.e,  1 
do   humbly   fuppcfe.    That  there  can  be  no  Libel, 
where  no  Perfon  certain  is  reftectcd  upon,   or  fcan- 
dalized.     A  Libel  that  points  at  no  Body  in  parti- 
cular,  is  like  a  Shot  at  Random,    that  feldom  does 
any  Mifchief.     And  therefore  I  do  take  it,  with  great 
Sribmiffion,  That  in  this  Cafe,  Mr.  Attorney  fhould 
have  fhew'd    us   what   Perfon  (either   publick    or 
private)    thefe    Obfervaiors    have    afperfed.      My 
Lord   Coke,    in  another   place,    does  liken   Libel- 
ling  to  Poifon,    which  fecretly  deftroys    a  Man's 
Reputation,    as  the  other  does  his  Lite.     But  cer- 
tainly it  would  be  tiiought  a  ftrange  fort  of  Indict- 
ment,   to  charge  a  Man  with  being  guilty  ot  Mur- 
der; and  not  mention  fome  one  in  particular,  that 
has   loft  his  Life   tliro'  the  Defendant's  Means  or 
Procurement.      Now  pray,   my  Lord,    how  much 
does  this  Information   ditier    rrom  fuch  an  Inditi- 
ment  ?  Here  it  is  faid.  That  the  Defendant  T'utchin 
has  wrote  and  publifh'd  a  falfe  and  fcandalous  Li- 
bel,   of  and  concerning  this  Kiiigdom  or  England, 
and  the  Oftlcers  and  Minifters  of  the  Qiieen.     But 
a  national  Reflexion,    that   equally  concerns  every 
individual  Perfon  in  the  Kingdom   with  the  Refie- 
ctor  himfelt,    cannot  excite  and  ftir  up   the  People 
to  quarrel  one  with  the  other.      And  to  tell  me,  the 
MinilL-rs  and  Officers  of  the  Qiiecn  are  particularly 
concern' d,    does  but  give  me  Occafion  to  ask,  wliac 
Officers  and  Minifters  Mr.  Attorney  is  taking  care 
of  ?    For  1  do  not   find  any  Minifter  of  State,  or 
other  great  Officer,  fo  much  as  mention'd  through- 
out this  Record.     A  Bailit^",  or  Conftable,  is  one  of 
the  Qtieen's  Officers  ;    and  yet  very  few  will  think, 
a  Man  ought  to  be  punifli'd  for  Scandal,    that  fhall 
fay  of  dich  Officers  and  Minifters,  they  commit  fre- 
quent Mifdemeanors,    and  are  of  mercenary  Princi- 
ples.    Would  it  not  have  been  eafy  for  Mr.  Attor- 
ney to  have  afligned  the  Particulars,   if  he  knows 
ot  any  body  that  has  been  detained  by  thefe  Obfeyva' 


tors  ?  But  fince  the  Information  fcts  forth  no  Par- 
ticulars, I  hope  the  Jury  will  take  it  for  granted, 
that  notiiing  in  thefe  Papers  can  be  affixed  to  any 
Man's  Door  :  But  whatever  has  been  writ,  is  fpenc 
in  the  Air  ;  and  I  hope  this  Accufatiori  will  vanilh 
there  likewifc. 

In  the  next  place,  my  Lord,  I  would  beg, leave 
to  take  notice  of  the  particular  Papers,  which  have 
been  feverally  read  in  Evidence.     And  the  firft  that 


fince  he  has  pitch'd  upon  me  for  his  Advocate,  and  has  been  produced,  is  one  of  the  printed  'pijerya- 
given  me  fo  Uttle  Time  to  prepare  my  fclf  for  it.  tors,  agreed  on  all  Hands  to  have  been  publiiVd 
But  as  ffiort  Notice  as  I  have  had  of  this  Informa-  fo  lon^  ago  as  the  3Dth  of  May,  which  was  in  the 
tion  againft  him,    thus  much  I  will  beg  leave   to     firft  Year   of  her  prefent  Majefty's   Reign.      And 

That  the  DeiCndaut  has 
Wxicter, 


fay  to  it  in  general ;   That  it  does  by  no  means     as  to  this, 
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for  a  Libel. 


Written,    Corapofed  and  Publifhed  it.     But  how 
many  of  thefe  Three  Particulars  have  been   made 
our,  muft  be  next  obferv'd.     And  as  to  the  writing 
of  it,   Mr.  Huw  has  fworn,    That  there  was  an  A- 
greement  made    betwixt  him  and  the  Defendant, 
(but  where,  he  cannot  fay)  that  Mr.  Tutchin  (hould 
write  a  Paper,    fometimes  once,  fometimes  twice  a 
Week,    of  the  Publick  Tranfadions  :    And   fuch  a 
Paper  has   been  writ  by  Mr.  T/«cA/kj    but  where 
this  Paper  was  wrote  by  Mr.  'Tutchin,  or  deliver'd, 
Mr.  Hotv  cannot  fwear.     However,    fo  far  he  goes, 
that  from  thefe  Papers  of  Mr.  Tutchin  he  has  print- 
ed at  his  Houfi.;  in  London,    rheic  Papers  are  now 
produced.     But  on  this  Evidence,  I  muft,  with  your 
Lordfhip's  Favour,   obferve.    That  there  are  Two 
different  Sorts  of  Libels  fpoken  of  :    The  one  is  in 
Writing;    fuppos'd  to  be  written  by  Mi.  Tutchin, 
but  God  knows  where  :  The  other  in  Print,   uwn'd 
by  Mr.  How  to  be  printed  and  publiflicd  from  the 
written   Paper  ;    which  does   not  appear,    and  of 
•which  no  true  Copy  has  been  proved.  Now  we  hope, 
therefore,  my  Lord,  that  the  Gentlemen  of  the  Ja- 
ry  will  rightly  diftingnifh  betwixt  this  Firft  and  Se- 
cond Libel,  and  make  a  DiiTerence  betwixt  the  Aft 
of  Mr.  How,  and  that  of  Mr.  Tutchin.     The  pri,  t- 
ed  Papers  here  produced,    are  ftil'd  the  Obfervatov ; 
fo  was  not  the  written  ones,  if  Mr.  How  be  to  be  be- 
lieved.    The  printed  Obfirvators  arc  fold  about,  for 
the  fole  Benefit  of  Mr,  How,    and  Mr.  Tutchin  re- 
ceives only  a  fmall  Prainium,    for  the  writing  once 
or  twice   in  a  Week.     Mr.  Tutchin  only  earns   his 
weekly  Subfiftance,  by  making  Obfervations  in  the 
Country;  and  it  does  not  appear,  that  he  concerns 
I      himfelf  further  about  the  Printing  or  Publifhing  of 
them.     If  he  gets  his  Money,  Mr.  How  may  do  with 
his  Papers  as  he  thinks  Rt.     So  that  I  muft  humbly 
infift  upon  it,  That  what  Mr.  How  has  done  within 
this  City  of  London,   can  never  reach  Mr.  Tutchin 
into  Surrey  or  Ejjsx.     It  has  been  faid  indeed,  and 
I  fhall  not  contradift  it,  Tliat  the  bare  Tranfcrib- 
ing  of  a  Libel,  will  make  a  Man  guilty  of  Libel- 
ling :    But  for  this  Reafon  I  do  fay,  That  Mr.  Hoxu 
only   has  been  giriliy    of    making   and  publifhing 
thefe  printed  Obfervaton  in  London  ;  And  Mr.  Ttn- 
dnn,  if  he  be  guilty,  muft  be  convifted  of  the  mak- 
ing and  publifhing  that,  which  can  be  fworn  to  be 
his   written   Obfervations  ;    efpecially  fince  it  has 
plainly  appear'd,    that  the  Papers  written  by  Mr. 
Tutchin,  have  been  frequently  alter'd  by  Mr.  Huw, 
before  they  were  printed  off. 

And  if  we  confider  the  Paflages  that  have  been 
produced;  the  Gentlemen  of  the  Jury  will  perceive, 
a  very  little  Alteration  will  make  thefe  Papers  quite 
different  firom  what  they  are.  However,  as  they 
be,  I  hope  there  is  no  great  Matter  in  any  of  them. 
The  Firft  Obfervator  fays;  "  At  the  fame  time,  if 
"  we  confider  the  French  King's  Succefs,  in  his  Bri- 
"  bery  and  Corruption,  we  ought  to  lament  the 
"  fad  State  of  our  own  Country,  which  aflords  fo 
"  many  Inftances  of  Treachery,  &c.  Now,  pray 
who  is  M'^e  in  this  Cafe  ?  Says  Mr.  Attorney,  in  his 
Innuendo,  The  People  of  England.  But  I  hope  an 
Inuuendo  fhall  not  make  a  Man  guilty  of  a  Crime, 
which  otherwife  can't  be  affixed  upon  him.  But 
fuppoiing  this  fame  Paper  were  in  truth  written 
with  relation  to  England  ?  will  any  one  fay,  that 
(no  Times  whatfovcr)  this  Country  has  afforded  not 
any  Inftances  of  Treachery?  And  what  Part  of  this 
Information  does  fo  much  as  fix  the  Time  to  which 
the  Obferiator  alludes  ?  If  all  that  is  here  fet  forth 
were  written  of  a  former  Miniftry,  I  do  fuppofe 
there  would  not  be  fo  much  Blame  laid  on  the  Au- 
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thor,  as  if  he  comes  nearer  the  prefent  Times  :  So 
the  Time  to  which  thefe  Papers  do  refer,  muft  cer- 
tainly be  material,  and  fit  to  be  confider'd  of,  before 
any  one  can  rightly  judge  of  this  Cafe.  And  for 
want  of  its  being  afcertain'd  and  determin'd  whither 
thefe  Refleftions  may  extend,  I  hope  the  Jury  will 
not  very  much  regard  thqm. 

The  next  Charge  does  fet  forth  a  wicked  Alfertl- 
on  to  have  been  made,  de  &  concemen  Poteflat.  Po- 
puli  Anglicani.  But  we  muft  be  in  your  Lordlliip's 
Judgment,  whether  the  Paper  that  is  produced, 
does  make  out  that  Affertion  to  be  juft  as  it's  laid. 
I  rake  it,  with  Submiffion,  that  there  is  a  maniteft 
Variance  betwixt  the  Charge  and  the  Libel.  The 
Charge  makes  him  fpeak  of  the  Power  of  the  People 
at  lar^e ;  wnen  the  Paper  comes  to  be  read  that 
fpeak .  of  our  Reprefentatives  in  Parliament.  And 
furciy  there  is  a  Difterence,  to  (fy.  The  People  at 
laigc  car.  dc  fo  and  fo  ;  and  to  fay,  Our  Reprefen- 
tatiiccj  ill  i'arliament  candoit.  For  inlfiance  ;  The 
making  of  Lawj  is  not  in  ihe  People  difperfed  over 
Englaw^ ;  but  in  their  Reprefentatives  in  Parliament, 
in  Concurrence  with  the  Houfe  of  Lords,  when  the 
Royal  Aflent  does  likcwife  concur  with  them;  cherefore 
{ think  this  Charge  can't  alieft  us,  upon  Account  of 
this  Variance.  The  next  Article  then  to  be  taken 
notice  of  is  that  concerning  the  Navy. 

Mr.  Soil.  Gen.  But  Mr.  Mountagne  fays  nothing 
of  the  Prerogative  the  People  have,  that  the  Re- 
prefentatives are  the  Judges  of  the  Male-Adminiftra- 
tion  of  their  Governors  ;  that  they  can  call  them  in 
Qiieftion  for  the  fame,  and  can  appoint  fuch  to  wear 
the  Crown,  who  are  fitteft  for  Government ;  wiiich 
they  have  often  done.  He  pafles  by  all  this  fcan- 
dalous  Matter. 

Mr.  Moimtague.  I  did  fo,  Mr.  Sollicitor,  and  I 
did  it  on  purpofe,  becaufe  I  look'd  upon  it  as  a  Mat- 
ter not  proper  for  you  and  me  to  talk  of  as  Advo- 
cates in  this  Place.  And  I  am  apt  to  think,  my 
Difcretion  in  paifing  it  by  will  be  more  eafily  juflifi- 
ed,  than  theirs  that  fhall  bring  ftich  Points  as  rhefe 
upon  the  Stage,  to  be  talk'd  on  before  this  Aifem- 
bly.  I  muft  declare  for  my  own  Part,  that  I  think 
the  Rights  of  Princes  and  the  Power  of  the  People 
too  high  Topicks  for  me  to  meddle  with  ;  ler  others 
do  as  they  think  beft.  I  fhall  pafs  over  to  the  next 
Article  concerning  the  Navy.  "  Take .  one  Time 
"  with  another,  the  Mifmanagements  of  the  Navy 
*  have  been  a  greater  Tax  on  the  Merchants,  than 
"  the  Duties  ralfed  by  Parliament  "  Now  how 
does  this  relate  only  to  the  Navy  Royal ;  it  Is  no 
where  faid,  the  Mlfmanagemerit  of  the  King's  Na- 
vy, or  the  Qiieen's  Navy.  And  the  Word  Navy 
does,  in  my  poor  Underftanding,  rignify  no  more 
than  a  Number  of  Ships  go:  together  ;  and  there- 
fore I  do  humbly  conceive,  there  may  be  a  Navy 
of  Merchant  Ships  as  well  as  a  Navy  of  Men  of 
War,  'tis  altogether  uncertain  what  Kavy  tiie  Au- 
thor does  allude  to. 

L.  C.  J.  Holt.  Surely  the  Navy  muft  be  the  Na- 
vy Royal. 

Mr.  Mountague.  If  It  muft,  my  Lord,  vet  no 
body  can  fay  that  we  never  had  any  Mifmanage- 
ments  in  the  Royal  Navy,  and  whenever  that  has 
happened  the  Merchants  of  England,  in  all  proba- 
bility have  ftiffered  for  It. 

Mr.  Att-  Gen.  My  Lord,  I  think  all  this  Difcourfe 
is  fuch  as  is  not  to  be  allowed. 

Mr.  Sol.  Gen.  When  a  Man  complains  of  the 
Mifmanagement  of  the  Government,  and  then 
comes  after  this,  and  fays  that  the  People  have 
a  Power  inherent  in  them  to  call  their  Governors 
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177-  /^^  Tm/ ^/ John  Tutchin  5  Ann. 

to  an  Account-    What  is  this?    Does  it  want  an     to  be  printed,    it  is  as  much  a  Publication  as  the 

Expofition,  thus  to  poflefs  the  People  with  an  Opi-     compohng  of  it. 

tApuiiLivj  ,    ^  r        , ^_  _ii  ^u^  t^;„rr  nt-         Mr.  Mountagiw.      But  it  does  not  appear  that  ic 

was  delivered  in  London. 


nion  of  the  Power  they  have  to  call  the  King  or 
Queen  to  an  Account  ?  What  does  fuch  Things 
tend  to,  but  to  raife  in  the  People  an  Indignation 
af^ainU:  the  Goveniment  ? 

'^Mr.  Mount  ague.  My  Lord,  the  Thing  I  was 
infifling  upon  was,  that  whatever  is  here  fet  forth, 
is  not^  brought  within  any  Compafs  of  Time, 
and  there  is°no  particular  Refleftion  upon  any 
Perfon  whatfoever.  Tho'  mention  is  made  of  di- 
vers Mifmana^ements  and  of  feveral  Mifcarriages ; 
yet  all  thefs  Things  may  be  faid  of  other  Times 
long  fince.  And  therefore,  fmce  this  Exception 
goes  to  all  the  reft  of  the  Charges  in  the  Inior- 
mation,  I  fhall  pafs  by  the  other  Particulars.  And 
lince  I  have  taken  up  a  great  deal  of  your  Lordfhip  s 
Time  already,  l^all  leave  the  rcil  to  tbefe  Gentle- 
men that  arc  to  fpeak  after  me. 

Mr.  Serj.  Darnel.  Will  you  fay  they  are  true  ? 
Mr.  IVbitaker.  My  Lord,  here  is  an  Accufation 
that  we  did  write  and  compofe  and  publifh  thefe 
Papers  ;  now  it  appears  that  the  hrft  Author  was 
often  out  of  London,  and  that  the  Copy  was  otten 
fctch'd  from  Lambeth,  and  other  Places  ;  and  :  he 
Witnefs  did  apply  the  Title  of  Olfewator  to  every 
one  of  thefe  Papers.  Now  that  which  they  call 
Libellous  is  not  in  the  Writing  which  we  did  write  ; 
and  if  we  did  not  write  it  in  London,  I  hope  you 
will  not  lind  us  Guilty  of  writing  and  publilhing  of 
a  Libel. 

Mr.  Motmtague.  My  Lord,  we  have  not  done 
any  Thing  as  to  the  Printing  at  all ;  we  had  nothing 
to  do  with  it. 

L.  C.  J.  Holt.  Were  not  you  concerned  in  print- 
ing it  ?  I  can't  imagine  how  Mr.  How  came  to  pay 
for  it  elfe.  Mr.  How,  what  were  you  to  give  for 
every  Ohfevvator  ? 

Mr.  How.  For  about  Sixty-fix  of  the  laft,  I  paid 
Twenty  Shillings  a  Time. 

L.  C.  y.  Holt.  What  did  you  give  for  them 
before  ^ 

Mr.  How.     Half  a  Guinea  a  Time. 
L  C.  J.  Holt.     Was  it  the  fame   Thing  to  him 
v/hether  you  printed  it  or  not  ? 

Mr.  How.  Yes ;  but  I  would  not  have  given  it 
him,  if  it  had  not  been  to  be  publilhed. 

Mr.  IVhitalev,  Viy  Lord,  we  are  in  your  Judg- 
ment as  to  this  Marter,  whether  they  can  Hnd  us 
guilty  of  a  Libel  in  London  ? 

Mr.  Sol.  Gen      It  was  in  London. 
L.  C.  7.  Holt.     Where  was  the  Agreement  made  ? 
Mr.  Hov).     I  did  think  at  firft  that  it  was  in  the 
Citv,  and  1  do  think  fo ;  but  he  fays  ic  was  in  Sur- 
im.'     The  Papers  were   delivered  fomecimjs  at  my 
own  Houfe,  and  fomiCtimes  in  the  Country. 

Mr.  Att.  Cen.  Were  they  delivered  to  you  to  be 
printed? 

Mr.  How.     Yes 

Mr.  Att.  Gen.  You  faid  you  and  he  have  mend- 
ed the  Papers,  has  that  been  done  at  your  Houfe  in 
London  ;  or  in  the  Country  ? 

Mr.  How.     1  do  not  know  which. 
Mr.  Mountague.      Let  mi  ask  you  one  Qiieftion : 
Can  you  fwear  to  any  particular  Paper,  that  he  de- 
liver'd  that  Paper  in  London  ? 

Mr  How.  I  do  not  know  v/here  they  were  de- 
livered. 

Mr.  IVJd.  It  need  not  be  infifted  on  to  hnd  him 
guilty  of  all;  if  they  find  him  guilty  of  the  Pub- 
lication, that  will  be  enough  ;  and  that  they  cannot 
deny  but  he  is  guilty  of  that.     When  it  is  delivered 


Mr.  H-'eld.     But  he  owned  it  in  London. 

Sir  T.  Powis.  He  did  caufe  thefe  Papers  to  be 
printed  in  London. 

L.  C.  J.  Holt.  He  deliver'd  them  to  be  printed 
in  London  :  How  agrees  to  give  him  half  a  Guinea  a 
Paper  at  lirft,  and  Twenty  Shillings  aiterwards ;  and 
furely  then  he  defigned  to  ha\'c  them  printed. 

Mr.  Moumagtie.  He  cares  not  what  he  does  witlv 
the  Papers,  he  was  only  to  have  fo  miicli  Money 
for  them. 

Mr.  Att.  Gen.     My  Lord,    here  they  are  fe 
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up  a  Dottrine   that  will  make  libelling  ja.e,  fo  thac 
no  Man  Ihall  e\er  be  piinifhed  for   it.     We  have 
charged  him  with  writing,    compofing  and  publilli- 
ing  a  Libel :  We  have  proved  the  Agreviiienc  nide 
with  the  Printer,  be  it  in  London,  or  out  or  Lonuuiit 
is  not  very  material.   Now  if  there  be  an  A^rra,'.:'-..; 
made  out  of  London,   for  printing  and  publifhiug  a 
Libel  J  wherever  that  Libel  is  printed  and  pubUlhed, 
he  is  guilty  ;    for  whatever  is  done  by   lii:  Agree- 
ment,  he  is  guilty  of  it.      As  to  the  next  iliin-,  I 
am  much  concerned  to  hear  them  lay,  that  wuich  i 
never  before  heard  urged  in  any  Coui  t,  that  a  Lib.l  is 
not  a  Libel  unlefs  they  aflign  fome  particular  Perfon  ; 
but  1  look  upon  it  as  the  higheft  kind  of  Libels  t'> 
refleft  on  publiek  Ofiicers  is  general  ;   on  the  Ad- 
miniftration   of  jnftice  in  general.      I  believe  every 
one  knows  a  Libel  is  a  Libel,    rho'  particular  Per- 
fons  are  not  named  :  If  it  refleft  on  Officers  in  ge- 
neral, as  Minifters  ef  State,  or  Judges,  or  the  like. 
Mr.  Moumague  would  have  it,  that  Reflections  on 
the   Minifters  of  the  Crown  is  not  a  Refledion  on 
the  Queen  ;  and  he  would  have  it,  diat  we  fliould 
have  averr'd  who   thefe  Minifters    are  that   were 
meant  in  the  Libels.     As  to  the  firft,  certainly  they 
that  reflect  on  the    publiek   Admiaiftration  of  Ju- 
ftice  by  theQiieen's  OfEcers,  do  reflect  on  Her  Ma- 
jtfty  who  places  and  continues  them  in  their  Offices, 
And  to  the  Second  Reflexion,   being  in  general  ou 
the  Miniftry,  we  ought  not,  nor  could  aver,  who  ill 
particular  he  meant  in  thefe  Libels ;  the  whole  Ad- 
miniftration   under   the  Qiie-n  is  reflected   on,    in 
placing  in  OfLcers  in  general ;  in  the  i\tanagem€nt 
of  the  Navy,    and  placing  in  the  Officers  thereof; 
and  in  the  Adn.unilfration  of  Juftiee  in  the  Courts 
of  Juftiee  ;    and  what  c_an   be    more  fcandalous  ? 
There  needs  no  Averment  to  t^ plain  thefe,  in  them- 
felves  they  appear  to  be   Libels  ;  and  I   hope  fuch 
Difcourles  as  have  been  made  on  this  Occafioa  for 
die  Defendant,  will  not  meet  with  any  Countenance; 
but  I  am   furprized  to  h.ear  it  Jaftiried   here  by  s. 
Council,    That  tl  e  People  have  Pow^r  to  call  their 
Governors  to  Account. 

Mr.  Munntague.     I  did  not  fay  fo. 
Mr.  Att.  Gen.      Certainly  what  you  did  fay,  viz.. 
That  you  ihewed  more  Difcretion  in  palling  it  by, 
than  we  did  in  queftioning  the  Defendant  for  it,  and 
chat  we  wanted  Difcretion  in  bringing  this  Matter 
on  the  Stage  ;  could  have  no  other  Meaning,  but  riiat 
the  Matter  was  jiiftifiable,    but  you  would  not  ia 
Prudence  do  it ;    which,  I  muft  lay,  is  the  greateft 
Liberty  I  have  known  taken  by  a  Council. 
L.  C.  J.  Holt.     I  did  not  liear  him  fay  fo. 
Mr.  Mountague.      I  did  not   fay  fo,     I   laid  it 
was  more  difcreet  to  pafs  it  by  than  take  notice  of 
it. 

Mr.  Att.  Gen.     I  will  always  profecute  any  Man. 
that  fliall  aflert  fticli  D'^ftrine.     My  Lord,  I  think 
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for  a  Libel 


my  felt  obliged  in  Duty,  being  in  the  Station  I  am, 
always  to  take  notice  ot  fiich  Difcourfes  as  thefe, 
which  no  Council  ought  to  prcfume  to  make. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury.  This  is 
an  Inforraatton  that  is  preferred  by  the  Qiieen's  At- 
torney General  againfl  Mr.  'tutchin,  tor  writing, 
and  compofing,  and  publifhing,  or  cauiing  to  be 
writ,  compofed,  orpublifh-d,  feveral  Libels  againll 
theQiieen  and  Her  Government  j  and  all  thefe  that 
are  fet  forth  as  Libels,  are  entitled,  The  Oifewatcr, 
and  they  are  in  Number  Six.  The  hrft  is  faid  to 
be  made  and  pubhfh:d  May  30,  1702.  and  in 
which  Mr.  Tutchlu  ii  charjred  w  ich  having  this  Li- 
bellous,  fcr.ndalous  Paragraph  againfl;  the  Govern- 
ment, and  the  Adminiihation  of  it.  The  Words 
are  thefe,  "  If  we  ccnfider  the  Frenc/j  King's  Suc- 
"  cefs,   in  his  Bribery  and   Corruption,    we  ought 


54^ 


ot 


cur  o\sn   Country, 


to    lament  tlie   lad  State 
"  which  affords  fo  many  Inftanccs  of  Treacher)'.  If 
"  we  may  jndge  bv  our  National  Mifjarriages,  per- 
"  haps   no  Nation  in  Europe  has  telt  the  Influences 
"  ot  French  Gold,  more  than  £;7^/,//a7;  and  worthy 
*'  it   is  our   greatefl:  Lamiutation,     that  our  Dear 
"  Country  fliould  b-e  thus  weaken'd  by  NLmi  of  mer- 
"  ceriary  PrincipLs,     whzn  CountriLS   inferior    to 
*'  ours  in  Strength  and  Riches  are  fecured  from  At- 
"  tempts  of  this  Nature,    only  by  the  Fidelity  of 
"  their    People.      What  is   the  reafon,    that  Fremh 
"  Gold  has  not  affjded  f/t//.;;;^,  as  well  as  Eug/aiid^ 
"  but   that  their  Miniilry  is  fuch  as  is  entirely  in 
"  the  Intereft  of  their  Country,   and  altogether  in- 
"  corruptible  :  They  preter  Men  that  are  knowing 
"  in  their  Pofts,    and  are  aftive  in  Bufinefs.     When 
"  in  England  w;  find  out  Offices  tor  Men,  and  not 
*'  Men  for  Offices ;  and  a  Title  of  Honour  gives  a 
"  Man  a  Tide  to  a  great  Employment  he  is  alto- 
"  gether  ignorant  of     By  this,  and  by  preferring  of 
"  Men  by  Intereft  and  Favour,  has  the  Excife,    the 
"  Ciiftoms,  and  other  Branches  of  the  Revenue  in- 
"  tolerably  funk  ;  and  by  this  Means  has  the  Navy 
"oi  England,  our  Chief  Support,  been  hitherto  per- 
"  fedly  bewitched:    And  can  Leivis  fp  nd  his  Mo- 
*'  ney  better  than  in   getting  Men  into  Offices  in 
"  England,    who  are  either  falfe  or  ignorant  in  the 
"  Bulincfs,  or  are  his  Friends"?  This  now  is  charged 
on  him  as  a  De'aming  the  Government,  in  employ- 
ing corrupted   Officers,   or  ignorant  Offi.cers,  when 
they  are  not  fit  for  their  Places.     There  is  another 
that  has  been  produced,  which  is  the  Second,  that 
hath  thdc  Words  :    "  And  this  is  a  Prerogative  of 
"  lingular  Advantage  to  the  People  of  England,    in 
*'  that  tlicir    Reprefentatives  are  the  Judges  of  the 
"  Male-Adminiilration  of  their  Governors  ,-    that 
"  they  they  can  call  them  in  Qiieftion  for  the  fame, 
"  and  can  appoint  fy.ch  to  wear  the  Cro-xn,  who  are  fit- 
"  tell  for  Governm-'nt :  Which  they  have  often  done, 
"  and  indeed  which  is  the  Privilege  of  all  free  People, 
"  who  are  autiiorized  by  the  Laws  of  God  and  Na- 
"  nue,  to  chufe  their  own  Governors".     This  is  to 
"  poflefs  the  People,  that  they  may  at  their  Will  and 
Pleafure  \\hen  they  talce  a  Fancy  thereto,  dilleife  the 
Queen,  and  fet  up  what  Governor  they  pleafe.  Thefe 
Two,  and  the  reft  which  I  fliall  mention  by  and  by, 
are  given  in  Evidence.     And  it  feems   at  firft  Mr. 
I'utchin  tame  to  Mr.  Hcii:,  the  Printer,  and  there  is  a 
Contrad  made  between  them  two,  to  print  a  Weekly 
Paper,  audit  was  to  be  entitled,  The  Ol'/eriatoT,  and 
he  was  to  have  half  a  Guinea  a  Time.  Mr.  Tut  chin  was 
to  write,    and  the  other  was  to  print ;  his  Printing- 
Houfe  was  here  ia  Lo/Zifw  .•  Accordingly  he  enters  into 
this  Contraft,  and  from  Time  to  Time  has  received 
Copies,  and  prints  them,  and  has  paid  Mr.  Tjitchin 
Vol.  V. 


for  them,  and  has  printed  all  his  OLfervators,  even 
to  this  very  Day :  Afterwards  there  came  Two  out 
m  a  Week.  Now  it  is  molt  plain,  that  a  Concraa 
was  made  between  Mr.  Tutchin  and  Mr.  How,  for 
Mr.  Tutchin  to  write  and  frame,  and  Mr.  How  to 
print.  And  no  body  can  imagine  that  Mr.  Hoii.\ 
the  Printer,  would  give  him  Mr  nev,  unkfs  that 
written  Copy  were  to  be  printed  :  But'now  fay  they, 
was  there  no  Alteration  made  ;  but  were  they 
printed  exadly  purfuant  to  the  Copy  of  Mr, 
Tutchin  ?  Yes,  but  thefe  Two  were  not ;  not  buttliac 
fometimes  I  made  fime  Alterations ;  for  fays  he, 
when  I  thought  his  Expreflions  were  too  paffionate 
and  fevere,  I  apprehended  Danger,  and  made  fome 
literal  Alteiarions.  But  after  this,  thefe  Two  were 
read,  and  Mr.  Tutchin  owned  them,  and  divers 
others,  and  ordered  him  to  bind  them  in  a  Vo- 
lume, and  he  does  h,  and  Mr.  Tutchin  makes  a 
Preface,  and  binds  it  to  this  Volume.  It  appears 
that  his  own  Hand  is  to  it,  to  the  Preface,  and  was 
paid  Money 
Number :    fo 


or  them,  and  Mr.  Tutchin  owned  this 
that  there  is  a  full  Proof  that  thefe 
were  compofed  b)'  Mr.  Tutchin,  in  order  to  be 
printed,  ^  and  they  were  printed  afterwards,  and  he 
has  received  Money  for  them. 

Now  there  are  Four  more  which  are  charged  in 
the  Information,  of  the  fame  Nature.  One  is  thus: 
"  Take  one  Time  with  another,  the  Mifmana^fe- 
^^  ments  of  the  Navy  have  been  a  greater  Tax  on 
"  the  Merchants,  than  the  Duties  raTfed  by  Parlia- 

"  "^f."'-  •  ^^5  "^^'^^'  '^^'^  ^  better  Navy  ;  but  the 
"  Wifdom  of  the  Managers  thereof  is  like  a  bottom- 
"  lefs  Pit,  pall  finding  out".  A  Fourth  Paoer  hath 
thefe Expreffions.  "  What  avails  it  a  Man  oV  Learn- 
"  ing  and  Parts,  to  qualify  himfelf  for  the  Service 
"  oF  his  Country  on  the  Ocean  ?  li  he  has  Know- 
1^  ledge  enough  to  advife  Neptune  himfelf,  if  he  has 
"  no  Intereft,  he  Ihall  have  no  Preferment.  How 
"  much  does  it  look  to  our  Nation's  Difadvantage, 
"  to  have  Men  in  Eminent  Stations  in  the  Navy, 

who  have  not  fo  much  as  an  Idea,  a  Notion,  a 
'■  Thought  of  Naval  Affairs  ?  To  have  Men  to  fu- 
"  perintend  the  Building   of  our  Floating  Caftles, 

who  know  not  the  Nature  of  any  one  Part  of  the 
"Management?  To  have  Men  employ 'd  in  the 
"  Victualling,  who  qualify  themfelves  for  that  Poft 
"  by  learning  to  write  their  Names,  which  is  in- 
"  deed  a  Poft  for  a  Phlof.pher  bred  to  the  Sea"? 
This  alio  charges  the  Government  for  employing 
unfit  Minifters  "in  the  Navy.  There  is  a  Fifth  and 
that  hath  thefe  Words-  "  Countryrnan.  Truly  Ma- 
"  fter  O'ujervatoy,    I  have  no  very  good  News  tbf 

you:  Mr.  Daniel  de  Fie  has  pleaded  Guilty  to 
"  the  Indictment  againft  him,  for  writing  and  pub- 
"  lifhing  the  fiortefi  Way  with  the  Dijfente.-s ;  and 
"  he  is  fentenc'd  to  ftand  Three  times  in  the  Pillo- 
"  ry,^to  pay  a  Fine  of  200  Marks  and  to  find  Se- 
"  entity  for  his  good  Behaviour  for  Seven  Years. 
"  Ohfer-vator.  The  Court  could  do  no  otherwife 
"  than  convidt  him,  upon  his  pleading  Guilty;  ba- 
"  bemus  confitentem  renin,  is  very  often  the  Voice  of 
"  Courts  gt  Judicature,  'tis  the  Eafe  oi  Judges  and 
"  Juries  :    It   Daniel  de  Fee  was  in  Expeftarion  of 

Coleman  <i  Black  Box,  he  has  found  a  Pillory  in- 
"  ftead  of  it.  I  don't  trouble  my  Head  about  the 
"  Cuftom  of  giving  the  Pillory  to  Authors,  which 
"  is  the  Punilhment  of  Bakers.  You  talk'd  juft  now 
"  of  turning  Author,  have  a  care  of  your  Candle ; 
"  you  fee  which  is  the  Ihorteft  Way  with  Authors  ; 
"  you  muft  all  enter  your  felves  in  the  Regiment  of 
"  Colonel  Foe.  The  Law  of  England  <iixc6\i<,  that 
"  no  Man  fhall  be  fined  ultra  tenenemum;  and  I 
A  a  a  s.  «  make 
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ke  no  qncHion,    but  tlie  Jiiftice  of  the  Court     of  it,  this  has  been  always  look'd  upon  as  a  Crimej 


has' fined  Mr.  Fee  anfwerable  to  his  Eftate.  His 
"  «e-urity  for  his  good  Behaviour  for  Seven  Years, 
"  without  doubt,  was  rationally  confidered,  as  to 
"  the  Le<^alicy  thereof.  For  my  part,  I  am  only  ac- 
"  quainted  with  Old  Laws  of  England,  the  Antient 
"  Birthrights  and  Immunities  of  Englijhmen:  This 
"  I  take  to  be  the  Foundation  of  New  Laws  .  And 
then  here  is  the  laft  which  hath  thefe  Words.  "  Conn- 
Mailer  Ohfervator,    there's  another  Plot  a- 


trym -  -  ,  ,  , 

"  eainft  you.     Obfe^v.  Prithee  Man,  there  s  a  Plot 
"  a^ainft'the  Qiieen,   and  the  whole  Nation  ;  is  it 
"  any  Wonder  then,  that  there  are  Plots  againft  me? 
''  The  High-Flyers  are  now  plotting  againft  every 
"  honeft  Man  in  England.     I'll  tell  you  more  of  it, 
"  the  next  time  we  meet.     Coimtry?n.     I  fancy  fome 
"  Sort  of  People  plot  againft  you,   becaufeyou  en- 
"  dcavour  to  countermine   their  Plots  againft  the 
"  Qiieen  and  Nation.      Obferv.     You  are  right  e- 
"  nouf^h  ;    but  that  (han't  hinder  me  from  detecting 
"  their  Defigns,  and  from  opening  the  People's  Eyes : 
"  But  prithee,  what  Plot  is  this  ?  Cduntvym.     Why, 
"  Sir,  it  is  a  Plot  preparatory  to  your  Trial  ■,  and  il 
"  they  can't  etfed  this  Plot,    I  fuppofe  you'll  never 
"  be  tried.      Thev  infmuate  into  the  Citizens  of 
"  London,    that  you  have  lately  written  very  fcan- 
"  daloufty,    malicioufly,    and  treafonably,    and  I 
"  don't  know  how  many  other  Lies,    againft  them 
"  the  did  Citizens ;    and  by  this  Means  they  arc 
"  minded  to  let  your  Jurors  againft  you-  Ohf.  This 
"  is  likely  enough  ;  they'll  leave  no  Stone  unturn'd, 
"  to  fupprefs  the  Truth.     I  underftand,    I  fhould 
*'  have  been  profecuted  by  Bill  the  laft  Seffions,    but 
"  that  the  High-Flyers  did  not  like  the  Jury ;  nay, 
"  they  fay,    they  don't  like  the  Two  Sherifts,    be- 
"  caufe  they    won't  pack    Juries  to  find   innocent 
"  Men  guilty". 

This  is  the  laft  of  the  Libels.  Now  whatever 
you  admit  concerning  thefe,  the  fame  is  proved  con- 
cerning the  other  Two,  except  that  of  the  Volume. 
Thefe  he  did  receive  from  Mr.  Tutchin,  or  by  his 
Agent.  He  alfo  paid  Mr.  Tutchin  upon  the  fame 
Account  that  he  paid  for  the  reft,  and  they  were 
printed  here  in  London,  and  publifhed.  Now  Mr. 
Tutchin  did  not  at  any  Time  complain  that  they 
were  not  printed  according  to  the  Copies  fent.  As 
to  the  Copies  they  are  loft  all  of  them  but  one  of 
thefe  Four.  There  are  divers  others,  but  they  con- 
cern not  this  Liformation,  but  one,  and  that  Is  Mr. 
Tutchins  Hand,  the  fame  Hand  as  theother  Pa- 
pers, and  by  that  Copy  the  Paper  was  printed,  and 
Mr.  Tutchin  alfo  received  the  Money  for  it.  So  that 
now  you  have  heard  this  Evidence,  you  are  to  ccn- 
fider  whedier  you  are  f\tisfied  that  Mr.  Tutchin  is 
"uilty  of  Writing,  Compofing  aud  Publiftiing  thefe 
Libels.  They  fay  they  are  innocent  Papers  and  no 
Libels,  and  they  fay  nothing  is  a  Libel  but  what 
leflete  upon  fome  particular  Perfon.  But  this  is  a 
vciy  ftrange  Doftrine,  to  fay,  it  is  not  a  Libel  re- 
flediing  on  the  Government,  endeavouring  to  pof- 
fefs  the  People  that  the  Government  is  Malc-admi- 
niftred  by  corrupt  Perfons,  that  are  employed  in  fuch 
or  fuch  Stations  either  in  the  Navy  or  Army. 

To  fay  that  corrupt  Officers  are  appointed  to  ad- 
minifter  Aftairs,  is  certainly  a  Reflexion  on  the  Go- 
vernment. If  People  fliould  not  be  called  to  account 
for  poifefling  the  People  with  an  ill  Opinion  of  the 
Government,  no  Government  can  fubfift.  For  it 
is  very  ncceifary  for  all  Governments  that  the  Peo- 
ple fhould  have  a  good  Opinion  of  it.  And  nothing 
can  be  worfe  to  any  Government,  than  to  endea- 
vour to  procure  Animoiities  j  as  to  the  Management 


and  no  Government  can  be  fafe  without  it  be  pu- 
nisTicd. 

Now  you  are  to  confider,  whether  thefe  Words  I 
have  read  to  you,  do  not  tend  to  beget  an  ill  Opi- 
nion of  the  Adminiftration  of  the  Government  ?  To 
tell  us,  that  thofe  that  arc  employed  know  nothing 
of  the  Matter,  and  thofe  that  do  know  are  not  em- 
ployed. Men  are  not  adapted  to  Offices,  but  Of- 
fices to  Men,  out  of  a  particular  Regard  to  tlieir  In- 
tereft,  and  not  to  their  Fitnefs  for  the  Places  j  this 
is  the  Purport  of  thefe  Papers. 

Now  they  on  his  behalf  infift  on  thefe  Things : 
Firft,    they    fay    you   do   not    prove   any   Crime 
againft  him  in  London.      Lideed  it  is  not  proved 
that  he  writ  them  in  London ;    but  the  Qiieftion  is, 
whether  there  is  not  Proof  of  the  Compoling  and 
Publication  in  London  ?    There   is   Proof  that  they 
were  fent  to  Mr.  How,    in  order  to  print  them  in 
London.     Now,  whether  he  received  them  from  him 
in  London  or  no,  (but  fuppofe  out  of  London;)  yet  if 
he  received  them  to  print  them  in  London,    that  is 
a  Pubhcation  in  London.     If  they  fcruple  that  Mat- 
ter,   it  fhall  be  fpecially  found.     If  they  were  de- 
livered to  be  printed  at  London,  I  muft  leave  it  to 
your  Confideration,    whether  you  will  not  find  him 
Guilty  of  publifhing   them  in  London.     They  were 
fjme  of  them  printed  in  Fenchurch-flreet,  and  others 
in  Gracechurch-ftreet.      He  knew  where  the  Printer 
lived,  the  Contraft  was  made,  and  he  was  paid  ibr 
them.     Gentlemen,  I  muft  leave  it  to  you  ;    if  you 
are  fatisficd  that   he  is  guilty  of  Compofing  and 
Publifhing  thefe  Papers  at  London,    you  are  to  find 
him  Guilty. 

Then  the  Jury  withdrew,  and  about  a  Quarter  of  an 
Hour  after  return  d  into  Com  t. 

Clerk.     Anfwer  to  your  Names,  &c.    How  fay 
you,  Is  John  Tutchin  Guilty  of  the  Cirarge  laid  a- 


gainft  him,  or  Not  Guilty  > 
Foreman.     Guilty  of 


Compofing 


and   Publifh- 


urg. 


from  my  Opinion ; 
London,  but  they 
and  Publifhing  in 


L.  C.  y.  Holt.     They  appeal 
they   don't  find  the  V/ricing  in 
find  him  Guilty  of  Compofing 
London,    that  is,    fuppofing  he  did  write  them  out;' 
of  London,    and  deliver  them  in  order  to  be  prinud 
in  London. 

Air.  SoU.  Gen.  Do  you  find  that  the  Papers, 
the  feveral  Copies  of  thefe  Six  Obfervators  were  de- 
livered to  be  printed  in  London  ? 

Foreinan.  Yes,  Guilty  of  Compofing^  and  Pub- 
lifhing, but  not  of  Writing. 

Mr.  Soil.  Gen-  Do  you  find  him  G/uilty  of  the 
whole  Charge  except  the  Writing  ? 

Foreman.     Yes. 

Clerk.  Gentlemen,  hearken  to  your  Verdift, 
you  fay  John  Tutchin  is  Guilty  of  'the  whole  Infor- 
mation, except  the  Writing  ? 

Foreman.     Yes. 

Clerk.    And  fo  you  fay  all. 

Jury.     Yes. 

November      1 3 1 

Mr.  Att.  Gen.  1\  /f  Y  Lord,  Mr.  Tutchin  has 
xVJl  given  me  Notice  that  he  will 
bring  an  Appeal  in  Arreft  of  Jiidgrn  ent ;  and  indeed 
he  has  given  publick  Notice  of  it,  f  "or  it  is  put  into 
the  Ncws-Papeis. 

L.  C.  /.  Holt.     Is  he  l:cre  ? 

Mr,  Mountague 
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fir  a  Libel. 


Mr.  Momtagne.  Yes,  my  Lord,  he  is  about  the 
Court. 

Mr.  Att.  Gen.     Call  him. 

Oyer.     John  I'lttchin,  Gentleman. 

[77;fK  he  came  into  Court  ] 

Mr.  Mount  ague.  May  it  pkale  your  Lordfhip 
to  favour  me  a  tew  Words  in  behali:  ot  the  Defen- 
«ant,  Jchn  Tutchin.  He  was  tried  before  your  Lord- 
fhip at  the  Guild-Hiill,  Lmdon,  on  Saturday  was 
Sevennight,  for  being  the  Autlior,  Compofer  and 
Publifher  of  fome  Papers  entitled,  T'he  Obfervator  ; 
and  there  is  a  Verdiet  enter'd  againft  him,  and  now 
he  appears  to  fubmic  to  the  Judgment  of  the  Court, 
which  he  humbly  hopes  fhall  not  be  given  againft 
him.  For,  mv  Lord,  in  the  firll:  Place  I  beg  leave 
to  take  notice  that  we  think  there  is  Caufe  why 
vcur  Lordfhip  fhould  fet  alide  the  Trial  that  has 
been  had ;  for  we  look  on  all  the  Proceedings  upon 
the  Writ  of  Diftringas  on  which  the  Verdict  is  taken, 
as  null  and  void.  This  is  an  Information  againft 
Mr.  Tutchin  for  a  Libel  ;  and  the  Facts  hid  in  the 
Information  are  faid  to  have  been  tranfafted  within 
the  City  and  County  of  London.  To  this  Laforma- 
tion  he  pleaded  the  laft  "Trinity  Term,  and  the  Ve- 
nire Facias  was  awarded  the  laft  Day  of  that  Term, 
Retorn.  Die  Luna  pvoxima.  po/l  tres  Septimanas  San- 
iii  Mrchaelis.  which  your  Lordfhip  knows  was  Otlo- 
ley  2^.  the  firft  Day  of  the  Term,  and  the  Diftrin- 
gas fhould  have  iflucd  the  very  fame  Day  ;  but  it 
fo  happens  that  the  D'ftringas  in  this  Cafe  does  ap- 
pear to  have  been  lucd  forth  OFlolcr  24.  which  is  a 
Day  after  the  Return  ot  the  Venire,  and  therefore 
we  fay  the  Diftringas  is  naught,  and  all  the  Proceed- 
ings tncreupon  are  null,  becaufe  there  is  no  Award 
of  the  Court  to  warrant  this  Difl.ingas.  In  the  next 
Place  we  fay,  that  thj  Return,  neither  of  the  Venire, 
or  the  Diftri-.^gas,  are  a<^  by  Law  they  ought  to  be ; 
for  the  Return  of  the  Venire  is  Die  Luna  proximo: 
poft  ires  Septimanas  SanFfi  Michuc-lis ,  and  the  Jury 
are  to  be  brought  coram  Dotm  j  Regina  apud 
Wtftm.  Die  Jovis  prox.  pcfi ;  and  the  rct'irn  of  the 
Diftringas  is  Craft  Anim.  with  an  Hub.  Corpora  co- 
ram Regina  apud  IVeftm.  For  both  which  Rcafoiis 
we  think  it  naught,  becaufe  when  any  Proceedings 
in  Criminal  Matters  are  laid  in  a  Foreign  County, 
the  Procefs  muft  be  made  returnable  at  a  Day 
certain.  Day  might  be  given  coram  Regina  ubi- 
tunq; 

L.  C.  J.  Holt.  You  mean  at  a  common  Day  ;  and 
it  is  fo,  whenever  Indiftments  are  removed  hither 
by  Certiorari  out  of  foreign  Counties. 

Mr.  Mount agus.  My  Lord,  we  think  there  is 
no  Diiference  to  be  made  between  the  Proceedings 
in  London,  and  other  Counties  more  remote  from 
IVeftminfter. 

L.  C.  J.  Holt.  In  Informations  exhibited  by  Mr. 
Att.  Gen.  in  this  Court  for  Crimes  done  in  Foreign 
Counties,  'tis  iifual  to  return  the  Procefs  upon 
Days  certain. 

Mr.  Att.  Gen.  My  Lord,  Informations  are  of 
the  Nature  of  a  Bill 

L.  C.  J.  Holt.  Procefs  on  an  Indidment  may  be 
Inade  returnable  on  a  certain  Day,  if  it  be  found 
in  this  Court ;  but  if  it  be  removed  hither  by  Cer- 
tiorari it  is  otherwife. 

Mr.  Mountague.  My  Lord,  we  take  it  that  the 
Procefs  that  has  been  hitherto  taken  out  upon  all 
Informations  that  charge  Crimes  on  Defendants  as 
done  out  of  the  County  of  Middlefex,  has  been  made 
returnable  on  fome  common  Return-Day,  and  not 
at  a  Day  certain. 
Vol.  V. 
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Mr.  Att.  Gen.  It  has  always  been  allowed  to 
be  upon  a  Day  certain,  as  well  as  upon  a  general 
Return-Day  j  and  it  is  fettled  and  declared  fo  by 
the  Court. 

L.  C.  J.  Holt.  I  am  apt  to  think  the  Clerks  h:ivc 
gone  both  Wa}s. 

Mr.  Att.  Gen.  A  Man  takes  a  lon^  Dav  if  he 
will. 

MT.^MouKtiigue.  We  ha\e  look 'd over  many  In- 
formations, and  the  Praftice  does  not  appear  to 
have  been  lb.  But  what  does  Mr.  Attorney  fay  to 
the  hrft  Exception  we  have  taken  >  Here  is  a  Dif- 
continuance  after  the  Return  of  the  Venire,  which 
was  upon  Ocioltr  23.  and  the  Diftringas  bears  Tefle 
ijicefjimo  quarto  die  OSJobris. 

L.  C.  J,  Holt.  Ay,  what  can  you  fay  to  that^ 
Mr.  Attorney  ?  That  very  Day  tlie  Writ  is  enter'd 
there  muft  be  a  Diftringas. 

Mr.  Att.  Gen.  My  Lord,  I  know  not  how  it 
came  to  pafs  I  believe  fomebody  has  done  it  on 
Purpofe.  I  defire  the  Clerk  may  give  an  Account 
of  it.  I  never  faw  the  Writ.  1  defire  Time  to 
know  how  this  has  been  manag'd. 

L.  C.  J.  Huh.  There  muft  be  a  Continuance  to 
that  Day  ;  if  there  be  no  Countinuance,  all  is 
fallen. 

Mr.  Att.  Gen.  If  they  come  again,  we  will  fee 
how  this  has  paft. 

L.  C.  J.  Holt.  If  it  be  fo,  the  Pica  is  difconti- 
nucd,  and  you  muft  plead  de  Novo. 

Mr.  Mountague.  My  Lord,  feeing  it  is  in  Court, 
I  defire  it  may  be  read  now. 

Mr.  Att.  Gen.  What  need  you  make  that  Re- 
f^edion?  Do  you  think  we  will  make  any  Alteration 
in  it  ? 

Mr.  Mountague.  I  hope  I  may  ask  that  without 
making  any  Reflection :  I  am  fure  I  did  not  intend 
itfo. 

[Then  the  Record  was  read.^ 

Mr.  Att.  Gen.     Come  again  To-morrow. 

Mr.  Mountague.  Mr.  Tutchin  then  you  may  go 
for  to  Day,  but  be  here  again  To-morrow. 

L.  C.  y.  Holt.  Is  the  Venire  made  returnable 
Die  Luna? 

Mr.  Mountague.  Yes,  my  Lord,  it  is,  I  look'd 
upon  it. 

Mr,  Att.  Gen.  I  will  fee  if  it  can't  be  found 
out. 


No'veinher. 


20. 


L.C.J.  Hit.     Mr.  Attorney,  will  you  go  on  ? 

Mr.  Att.  Gen.     My  Lord,  we  are  ready,  if  they 
will  maintain  their  Exceptions. 

Mr.  Mountague.  My  Lord,  we  think  we  have 
no  Occafion  to  cite  many  Authorities  and  Prefi- 
dents  to  maintain  the  Exception,  when  it  is  appa- 
rent that  tliere  is  a  Difcontinuance  ;  the  Readin"^  of 
it  makes  it  appear,  that  the  Diftringas  was  fucd 
out  a  Day  after  the  Venire,  fo  that  here  is  a  Nift 
Prius  that  has  been  ilTued  out  erroneoully.  The 
Statute  fays  the  Day  and  Place  for  taking  Inquifi- 
tions  muft  be  in  Prafentia  Partium.  And  'tis  plain, 
the  Day  and  Place  mentioned  in  this  Writ  was  ap- 
pointed when  the  Defendant  was  not  in  Court,  andt 
therefore  is  mill  and  void. 

L.  C.  J.  Holt.     In  Prafentia  Partium,    where  is 
that  required? 

Mr.  Mountague.      By  the  Statute  of  Nift  Prius, 

which  fays,    nee  alterminentur  hujuftnodi  Inquifitiones 

eoram  aliqtubus  Jufticiarijs  de  Banco  nifi  ftatuatur 
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Have  you  any  more  Excep- 


certus  dies  CT  Iccus  in  Comitatu  m  Prafentia  Par-         L.  C.  J.  Holt. 

tium.  '^'""^ ' 

Which  Statute  do  you  mean  ?  Mr.  Mountagne.     I  rely  on  the  firft  Exception.  It 

The  Scatatc  ot  IVeftminjhr  the     lies  on  Mr.  Attorney  to  anfwer  this  Exception. 

Mr.  An.  Gen.     My  Lord,  I  defire  they  may  fhew 


L.  C.  J.  Holt. 
Mr.  Mountague. 


any  Cafe  or  Refolurion  of  Law,  that  the  Dijiringas 
Ihonld  bear  T'efle  the  fame  Day  the  Venire  is  re- 
turn'd  upon.  The  Diflringas  is  awarded  on  tlie 
Roll  upon  the  firft  Day  of  Term  ;  and  the  Venire 


Second,  Cap-  50. 

L.  C.  y.  Holt     Call  for  that  Statute. 
Mr.  An.  Gen.    My  Lord,  I  defire  that  they  will 
maintain  their  Exception,   for  I  am  in  the  dark  a- 
bout  it,  and  that  they  may  maintain  it  by  the  Au- 
thority of  the  Law,  and  not  only  by  an  ipfe  dixit,     is  returned  the  firft  Day  of  Term:  And  at  the  fame 
and  a  Noife  in  the  'I'own. 

L.  C.  7.  Hult.  They  fay  the  Exception  main- 
tains it  fcli: 

Mr.  Att.  Gen-  My  Lord,  let  them  go  on  firft, 
and  then  we  will  anfwer  tliem.  It  they  will  rely 
upon  this  Exception  without  Authority,  then  we 
muft  pray  the  Judgment  of  the  Court  ;  but  if  they 
will  bring  Authority  for  it,  we  do  defire  to  hear 
them  and  ftiall  give  them  an  Anfwer. 

Sir  T!  Poviis.  My  Lord,  if  they  have  any  other 
ExceptioTi  to  make,  I  defire  they  may  make  it  now. 
Mr.  J.  Powel.  Mr.  Moumague  you  have  made 
one  Exception,  that  is,  ofthe  Difcontinuance  of  the 
Procefs  ;  now  if  you  have  any  other  Exceptions  to 
make,  you  may  make  them  now, 

Mr.  Moumague.  My  Lord,  the  Exceptions  I 
have  hitherto  taken  have  been  to  the  Tial.  I 
mention'd  this,  and  1  mention'd  another  which 
I  do  not  infift  on;  fince  1  underftand  it  has  been 
otherwife  fettled,  that  is,  about  the  Return  ot  thefe 
Writs  upon  a  Day  certain ;  which,  my  Lord,  I 
did  look  upon  to  have  been  wrong  ;  becaufe  I 
did  not  think  Mr.  Attorney  could  fhew  any  Pre- 
cedents of  any  fuch  Returns  to  warrant  this ;  for 
I  can  find  none,  and  I  have  fearched  in  the  Time 
of  King  Charles  \.  and  in  King  Charles  IL  and 
King  James. 

L.  C.  J.  Holt.  If  a  Suit  be  commenced  in  the 
Common  Pleas  by  Bill,  as  if  an  Attorney  fhall  file 
a  Bill  there,  the  Procefs  is  made  returnable  at  a 
Day  certain,  and  here  our  Proceedings  by  Bill 
are  always  at  a  Day  certain.  Now  an  Information 
which  is  originally  filed  here,  is  in  Nature  of  a 
Bill,  and  the  Procc.dings  therefore  may  be  confined 
to  a  Day  certain ;  but  if  any  Indidmcnt  be  brought 
hither  by  Certiorari,  the  Procefs  muft  be  returned 
at  a  common  Day,  and  not  at  a  Day  certain.  We 
had  this  Matter  under  Confideration  before,  upon 
another  Occafion,  and  we  thought  it  very  reafona- 
ble  the  Proceedings  on  Informations  here  fhould  be 
the  fame  as  the  Proceedings  by  Bill,  which  are  re- 
turnable on  Days  certain  from  any  County  o's  Eng- 
land. 

Mr.  Moumague.  My  Lord,  if  that  be  your 
Opinion,  I  have  nothing  to  fay  to  it.  I  have  fome 
Records  here  in  my  Hand,  fc^me  in  King  Charles's 
Reign,  and  fome  in  King  James's  Time,  and  all 
thefe  are  made  returnable  on  the  common  Return, 
and  one  of  thefe  Records  was  fettled  by  Sir  IViUiam 
Jones.  As  to  what  the  Officers  fay,  they  are  di- 
vided I  find,  for  fome  of  them  have  told  me,  it  is 
quite  contrary  to  what  yLr.Hareourt  reports  the 
Courfe  of  the  Court  to  be. 

Mr.  Att.  Gen.  My  Lord,  I  dare  appeal  to 
you,  whether  this  has  not  been  argued  Twenty 
Times. 

Mr.  Moumague.  My  Lord,  let  Mr.  Attorney 
fhew  Precedents. 

Mr.  Att.  Gen.    You  muft  fhew  Precedents. 

Mr.  ].  Powel.    It  is  otherwife  when  there  is  an 


original  Proceeding. 


Time  it  is  awarded,  that  there  fhall  be  a  Diftrin- 
gas.  Day  is  given  to  the  Party  ;  that  is  the  War- 
rant :  For  the  Diflrmgas  and  the  T'efte  never  appear 
upon  the  Roll.  If  they  have  any  AuthGt=ity,  I  de- 
fire they  may  fhew  it.  My  Lord,  I  think  we  can 
fatisfy  you,  that  it  is  right ;  or  that  it  is  amenda- 
ble. This  is  a  Maxim  of  the  Law,  "Theye  7mifl  he 
Authority. 

L.  C.  J.  Holt.  It  may  be  the  Thing  is  fo  plain, 
as  to  need  no  Authority. 

Sir  7".  Povjis.  I  defire  to  kii-^w,  whether  the  A- 
ward  of  the  Diflringas  is  right  on  the  Roll.  I  take 
it,  that  the  Venire  is  retutn'd  the  firft  Day  of  the 
Term ;  and  that  there  is  thereupon  a  Dijiringas  a- 
warded  returnable.  Die  Jovis  prox.  pofi  Craft.  A- 
nim.     I  beg  to  know,  whether  it  be  fo  or  no. 

L.  C.  y.  Holt.  I  have  it  in  my  Hand  ;  and  I  v/as 
apprized  of  that  before  ;  and  was  going  to  ftate  it. 
For  the  Continuance  of  the  Roll  is  right.  Tn.e  Ve- 
nire Facias  is  returu'd.  Die  Lums  prox.  poft  T're! 
Mid).  On  which  Day,  the  Attorney  appears  on 
the  Queen's  Behalf;  and  the  Defendant  appears 
likewife.  What  is  then  done  ?  Ideo  pneceptum  eft 
Vicecomitilus  London,  quod  diftringant  eos ;  itaqne 
haheant  Corpora  eorum  coram  Domina  Regina,  Die 
Jovis  prox.  poft  Craft.  Anim.  Now,  on  what  Day 
muft  this  Award  be  faid  to  be  ?  Thar  muft  be  that 
Day  whereon  the  Venire  is  faid  to  be  return'd; 
which  is.  Dies  Luna:  prox.  poft  "tres  Mich.  Tht  A- 
ward  of  the  Diftringas,  therefore,  by  the  F.cU,  is 
that  very  Day,  the  23d:  But  the  Diftringas  bears 
Date,  not  the  23d,  but  the  24th. 

Sir.  "T.  Poruis.  Now  do  rhcy  rely  on  it,  that  not- 
withftanding  the  Roll  has  awarded  it  Die  Lir/ne, 
yet  becaufe  the  Diftringas  is  dated  Die  Martis,  do 
they  rely  on  it,  that  this  is  to  prevail,  without  any 
more  to  be  faid  to  it  ? 

L.  C.  J.  Holt.  This  is  the  true  State  of  the  Mat- 
ter. Now  there  is  no  Difcontinuance  on  the  Roll ; 
for  it  appears  on  the  Roll,  that  the  Diftringas  was 
awaracd  the  23d. 

Mr.  Bioderick.  The  Objcflion  is,  That  the  Di- 
ftringas has  bee;z  fued  out  without  Warrant.  They 
ask  for  Authorities.  I  believe  we  might  fhew 
Twenty. 

Mr.  Att.  Gen.  My  Lord,  I  defire  they  would 
cite  fome  Authorities  of  the  Twenty  they  fpeak  of. 
I  can  fhew  them  -Cafes,  where  the  Diftringas' s  have 
been  "Tefted  out  of  Term,  or  upon  the  Sunday  :  Thefe 
are  to  be  fct  right.  I  would  be  glad  to  fee  any 
Authority,  wherein  it  appears  the  Diftringas  muft 
be  the  fame  Day.  I  would  be  glad  they  would'do 
more  than  fay  it. 

Mr.  Moumague.  My  Lord,  Before  I  anfwer  this, 
I  would  ask.  Whether  that  Roll  be  the  Nift  Priits 
Roll,  or  the  Plea  Roll  ? 

L.  C.  J.  Holt.     It  is  the  Ni/i  Pritis  Roll- 
Mr.  Moumague.     My  Lord,    The  Plea  Roll  lias 
been  made  right  fince  I  took  my  Exceptioiis      The 
Niji  Prius  Roll  ought  to  be  a  Tranfcript  of  the  Plea 

RoU. 
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for  a  Libel; 


Mr.  J.  Powel.  The  NiJ:  Prjus  Roll  is  made  out 
of  the  other  :  If  the  ^ifi  Pritis  Roll  be  good,  it  is 
well  enough. 

Mr.  Mountague.  My  Lord,  To  have  a  Tranfcripc 
of  a  Roll  that  has  been  made  up  fince,  is  not  right. 
Mr.  Att.  Gen.    My  Lord,  He  ftrikes  at  the  Root 
of  the  Court. 

Mr.  Broderick.  My  Lord,  I  would  take  notice, 
^hat  it  is  the  Courfe  of  the  Court,  that  the  Di- 
ftringn!  fliall  bear  Date  the  Day  of  the  Return  of 
the  Venire.  The  Clerks  tell  me,  they  never  knew 
it  othcrwife. 

Mr.  J.  Powel.  The  Award  is  rijjht :  but  you 
have  not  taken  out  a  Writ  according  to  the  Award 
of  the  Ccort :  Whether  that  will  be  warranted  ? 

Mr.  Att.  Gen.  They  have  no  Authority,  but  the 
Reafon  of  the  Thiug ;  and  then  I  think  we  may 
give  this  fhort  Anfwer  :  We  do  affirm.  That  it  is 
right  as  it  is :  But  if  it  were  not  right,  we  fay  it  is 
amendable. 

L.  C.  J.  Holt.  All  the  matter  will  be  to  prove 
that  it  is  ameixiable. 

Sir  T.  Powis.  If  need  be,  we  may  put  the  Mat- 
ter into  the  right  way :  For  if  the  Dljiringas  be 
not  the  fame  Day  with  the  Award,  we  pray  that  it 
may  be  amended. 

L.  C.  J.  Holt.  By  what  Law  muft  it  be  amend- 
ed ?  You  are  in  the  Affirmative  :  If  you  acknow- 
ledge it  wants  Amendm-jnt  i  by  what  Law  muft  it 
be  amended  ? 

Sir  T!  Po-xis.  It  is  amendable  by  the  Common 
Law. 

Mr.  J.  Pou-el.  You  fay  it  is  no  Fault ;  and  if  it 
be,  it  is  amendable  by  the  Common  Law. 

L.  C  y.  Holt.  Firft  let  us  know  whether  it  needs 
Amendment?  And  then  next,  whether  it  can  be 
amended  ? 

Sir  T.  Powis.  My  Lord,  Let  them  fhew  that  it 
needs  Amendment :  For  if  they  make  Exceptions, 
and  fay  no  more,  and  we  proceed  to  anfwer  them  ; 
then  they  may  come  upon  us  again  with  new  Mat- 
ter, and  fo  there  will  be  no  End. 

Mr.  Mountague.  When  we  were  in  the  Affirma- 
tive in  our  Exception,  we  did  give  fome  Reafons 
•why  we  laid  it  is  not  right. 

Mr.  J.  Pozvel.  The  Party  was  in  Court  the  jjd. 
Then  they  awarded  the  Diflringas  in  his  Prefence  ; 
fo  that  the  Niji  Priiis  was  awarded  in  the  Prefence 
of  the  Party  :  The  Award  of  it  is  Dia:  Luna.  But 
here's  the  Fault  :  They  did  not  make  a  right  Tejle 
that  Day ;  fo  that  the  Fault  is,  the  Diflringas  that 
is  fued  out. 

Mr.  Mountague,  On  Monday  there  is  an  Award 
of  the  Nifi  Prius;  but  on  TuefJay  it  is  taken  forth. 
Now  we  fay,  that  it  is  not  according  to  the  Writ 
awarded :  For  the  Writ  bears  Tefte  the  Day  afirer ; 
and  upon  that  Account  we  fay,  the  Proceedings  are 
null.  My  Lord,  Mr.  Attorney  asks  for  Precedents 
for  this :  But,  with  Submiffion,  we  take  it  to  be 
plain,  that  the  Motion  made  for  the  amending  this 
Thing,  fuppofes  it  not  to  be  right. 

L.  C.  J.  Holt.  The  firft  Queftion  to  be  debated, 
is.  Whether  this  be  a  right  Trial  ?  Or  if  not,  Whe- 
ther it  be  a  Difcontinuance  of  the  whole  ?  The  D/- 
firingas  bears  Date  the  24th  of  OElober  ;  the  Roll  is 
the  23d  of  OBober  ;  and  there  is  no  fuch  Writ  then 
taken  out,  but  the  Day  after  j  fo  that  the  I'efle  is 
not  according  to  the  Roll.  When  a  Writ  is  not 
awarded  according  to  the  Roll,  what  the  Confe- 
quence  will  be,  is  another  Matter. 

Mr.  Att.  Gen.  I  beg  your  Loadfliip's  Direftion 
in  this  Matter,     It  deferves  a  great  deal  of  Care  j 
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for  there  has  been  a  great  Noife  in  the  Town  about 
it.  ^  However,  we  will  go  your  way.  Whetlier  they 
begin  firft,  or  we,  I  am  very  eafy. 

L.  C.  J.  Holt.  It  is  not  warranted  by  Award  of 
the  Court.  This  is  a  Matter  of  the  greateft  Confe- 
quence  to  the  Government. 

Mr.  Broderick.  Mr.  Attorney  fpeaks  of  a  Noifc 
about  the  Town  :  I  concern  not  my  felf  about  that, 
nor  any  further  in  this  Cafe,  than  as  it  it  may  be 
the  Caf;  of  every  Subjeft  of  England. 

L.  C.  J.  Holt.  He  is  found  to  be  the  Author  of 
the  Ohfervators. 

Mr.  Att.  Geii.  I  do  not  fpcak  it  now  upon  the 
Bufinefs  ofthisProfecution;  for  he  is  fa  inconfide- 
rable,  that  it  matters  not  much  how  it  goes.  But  if 
this  be  not  amendable,  it  will  blow  up  all  Proceedings. 
Every  Man  muft  have  Juftice ;  and  God  forbid  but 
he  fhould. 

Sir  T.  Powis.  My  Lord,  If  it  be  thought  pro- 
per, we  will  go  on.  Your  Lordfhip  obferves,  what 
Warrant  there  was  for  a  Diflringas ;  and  that  it  is 
rightly  awarded  on  the  Roll,  which  is  a  Warrant 
to  the  Clerk  for  a  Diflringas,  and  by  Confequence 
if  the  Diflringcu  be  not  made  according  to  that  A- 
ward,  it  is  the  Mifprilion  of  the  Clerk.  Now  if  we 
do  admit  this  to  be  out  of  all  the  Statutes  of 
Amendment  (tho'  it  is  fit  to  be  confidered  whether 
fome  Statutes  do  not  warrant  it  )  but  fup- 
pofe  it  fhould  be  out  of  all  the  Statutes  of  Amend- 
ments; yet  by  the  Common  Law  it  may  be  a- 
mended. 

There  were  Amendments  at  the  Common  Law 
before  any  Statute,  both  in  ci\  il  and  criminal  Mat- 
ters 5  and  rhefe  Amendments  chiefly  regarded  the 
Poocefs  of  the  Court,  and  fuch  Errors  as  were  occa- 
fioned  by  the  Inadvertencies  or  Negleds  of  the  Offi- 
cers ;  but  efpecially  in  the  fame  Term,  during  which 
Time  the  Judges  ha\'e  the  Records  of  the  Court  in 
Sir'rnio  PeBoris. 

My  Lord  Coke  fays  fo  exprefly :  And  fo  was  the 
Opinion  of  the  Court  in  Blai:kmore\  Cafe,  in  the 
eighth  Report,  /(,/.  155,  157.  which  is  the  great 
Cafe  of  Amendments. 

That  Book  fays,  fol  ij<5.  h.  Without  queftion, 
at  Common  Law,  the  Default  oh.  Entry  of  a  Con- 
tinuance, or  of  an  Elloign,  (which  was  the  Mif- 
prifion  of  the  Court  itfelt  in  the  Form  of  the  Entry) 
was  amendable  by  the  Court.  And  the  Objedion 
here  is,  that  there  is  a  Difcontinuance:  And  the 
Inftance  there  given  from  the  Cafe  in  5  Ed.li.l.foL 
25.  is  very  confiderable  ;  where,  akcr  a.  Venire  Fa' 
ci as  idncd,  and  an  Award,  Qjwd  jurat  poniter  in 
refpeElu7n,  in  the  Entry  whereof  there  was  a  great 
miftake  of  the  Parties,  which  made  a  Difcontinu- 
ance ;  and  yet  amended  at  the  Common  Law. 

The  Inftances  of  Amendments  at  Common  Law, 
out  of  the  Old  Books  are  many  :  22  Edvj.  ill.  foL 
7  b.  and  10.  a.  where  a  Difcontinuance  was  amend- 
ed. 29  Edw.  III.  jo!.  3  2.  /-.  a  Habeas  Corp.  Jtirator. 
amended.  7  Hen.  VI.  29.  Broke,  'tit.  Ajneudmmt, 
32.  ^  Hen.VY.  16.  b.  By  which  Books  it  appears, 
that  the  Judges  had  Power  to  amend  in  many  Cafes 
at  the  Common  Law,  in  the  Cafe  of  a  common  Per- 
fon.  And  if  in  the  Cafe  of  a  Subjed,  much  more 
in  the  Cafe  of  the  King :  For  tjy  the  Common 
Law,  the  King  had  many  Privileges  and  Ad- 
vantages in  legal  Proceedings,  whith  a  Subject 
had  not  :  And  the  King,  in  his  Suits,  hath 
many  great  Prei^ogatives.  The  King  may  plead 
one  Title,  and  afterwards  wave  it,  and  plead  an- 
other. He  may  wave  a  Demurrer,  and  after- 
wards take  Iflue,  And  many  other  Privileges  be- 
long 


177-  the  Trial  of  ]ohii  Tutchiii  j  Anri, 


550 

long  to  the  Crown,  of  this  Nature,  whichaSubjea 

hath  not. 

And  particularly,  in  the  Matter  of  Amendments 
by  the  Common  Law,  the  King  had  a  Privilege, 
which  a  Subjeft  had  not. 

An  Original  Writ  was  not  amendable  for  a  Siib- 
jeft  at  the  Common  Law,  but  in  the  Cafe  of  the  King 

it  was. 

Therefore  in  Blachnore\  Cafe,  fol  1^6.  I.  it  is 
faid.  That  if  a  Quare  impedit  be  fucd  forth  on  the 
Behalf  of  the  King,  and  the  Writ  is  prafentere  in- 
ftead  of  prafentayc  ;  it  may  be  amended  in  the  Cafe 
of  the  King,  alter  Exception  taken ;  but  not  fo  in 
the  Cafe  of  a  Subjctt. 

And  (o'mFhz,.  Amendment,  12,  19,  22.  fcveral 
Amendments  at  Common  Law,  efpecially  in  the 
Cafe  of  the  King. 

Another  Advantage  which  we  have  in  this  Cafe, 
is,  That  we  are  in  the  fame  Term  v;herein  the  Di- 
firingai  was  awarded  and  made  forth. 

And  in  tiie  lame  Cafe  of  Blackmore,  jol.  iy<5.  b. 
157.  a.  it  is  faid.  That  at  the  Common  Law,  the 
Judges  may  amend  as  well  their  Judgment,  as  any 
other  Part  of  the  Record,  in  the  fame  Term.  For 
during  the  Term,  the  Record  is  in  the  Heart  or 
Breaft  of  the  Coiut,  or  of  the  Judges,  and  not  in 
the  Roll:  But  in  another  Term,  by  the  Common 
Law,  Mifprifions  of  ClciUs  in  Procefs  were  nota- 
mendable  by  the  Court ;  for  in  another  Term,  the 
Roll  is  the  Fv-cord      So  fays  that  Book. 

But  here  \vc  are  in  the  fame  Term:  And  it  is 
the  Niifprifion  or  ilie  Clerk  in  Procefs,  and  in  the 
making  out  a  judicial  Writ,  which  is  in  the  Power 
of  this  Court,  as  iifuing  out  from  hence,  where- 
as Original  Writs  illue  out  of  Chancery :  And 
Judicial  Writs  are  often  amended,  where  Ori- 
ginals are  not.  l^ide  Brook'x  Ajnendments,  20,  22. 
Owen  62. 

But  if  this  were  not  Amendable  by  the  Common 
Law,  it  is  Amendable  by  Statute. 

The  firft  Statutes  for  Amendments  were  i^Edw. 
I J  I.  Cap.  6.  9  H  V.  Cap.  4.  and  4  H.  VI.  Cap.  5. 
which  extends  to  the  Amendment  of  a  Letter  or 
a  Syllable;  but  the  Judges  were  wonder'd  at  in 
Parliament  for  their  great  Nicety,  when  they  ask'd 
the  Qiieftion  there,  whether  they  might  not  amend 
a  whole  Word;  as  appears  in  39  Edzu.  L'l  /.  21. 
And  40  Edw.  J 1 1.  /  34.  /'.  they  were  told  that  un- 
doubtedly they  might. 

Now  here  is  nothing  to  be  amended  but  a  Figure  : 
And  this  Statute  bang  general,  feems  to  extend  to 
our  Cafe. 

The  Statutes   m<i[l  to  our  Purpofc  are  8  H.  VJ. 
c  I  2.  whereby  it  isenac1;ed,  that  tlie  Judges  may  Re- 
form and  Amend  all  Defeds  in  any  Record,   Pro- 
cefs, Plea,   Warrant,  Writ,  Pannel  or  Return  (ex- 
cept Appeals,  Indirtments  of  Murder,    and  Out- 
lawries lor  the  fame  ;    and  Additions  left  out  in  o- 
ri"inal  Writs,  Exigents,  and  other  Writs  of  Procla- 
mation, contrary  to  the  Stutute  of//.  V.j   fo  that 
by   fuch  Mifprilion    of  Clerks,    no  Judgment  fliall 
be    reverfed   or  annuU'd.      And  again  the  Statute 
of  8  H.  VI.  Cap.  1 5 .  ordains,  that  the  King's  Jufti- 
ces  before  whom  any  Mifprifion  or  Detault  fhall 
be  found,    be   it  in  any  Records  and  Procefies  de- 
pending  before  them,    as  well  by   way   of  Error, 
as  otherwife,    or  in  the  Returns  of  the  fame,   by 
Mifprilion  of  the  Clerks,  or  other  Officers  or  Mi- 
niflers  whatibever,  in  minute  Matters  (fuch  as  this 
is)   they  (hall   have   Power  to  Amend   fuch   Mif- 
prilion,   upon  Examination  thereof,    according  to 
their  Difcretion  ;  except  tbe  Procefles  and  Records 


of  Felonies  and  Treafons  and  the  Dependancies 
thereof. 

Now  by  Reafon  of  the  particular  Exceptions  in 
thefe  Statutes,  and  by  reafon  that  the  following  Sta- 
tutes o(  Jeofail,  in  3  2  /T.  VII I.  18  Efiz.  2 1 .  jac.  I. 
&c.  do  not  extend  to  criminal  Cafes,  and  Opini- 
on hath  been  taken  up  among  fome  Perfons  that  no 
Amendment  can  be  made  in  criminal  Matters  by 
any  Statute ;  which  is  a  ftrange  miftake. 

For  thefe  two  Statutes  of  8  H.  VI.  Cap.  1 2.  and 
Cap.  15.  being  general  Laws,  and  in  general  Woids, 
they,  in  Cafes  not  excepted,  extend  to  Amend- 
ments to  be  made  by  the  Judges  in  criminal  Profe- 
cutions,  as  well  as  in  Civil  Caufcs,  without  Bili.in- 
6don  :  And  the  fpecial  Exceptions,  after  the  gene- 
ral Words,  are  the  highefr  Proofs  imaginable.  For 
nothing  could  be  more  abfurd  and  vain,  than  care- 
fully to  except,  what  the  Words  precedent,  without 
fuch  Exception,  would  not  ha\  e  reach'd  or  extended 
to ;  and  that  would  highly  refled:  on  the  Wifdom 
of  Parliament. 

This  will  appear  more  fully  by  the  following  Sc- 
ries of  Authorities,  \\  hereby  the  Judges  have  amend- 
ed DifcontinuanceS  of  this  Nature  :  in  criminal  Fro- 
fecutions  at  the  Suit  of  the  Crown. 

2  CiO.ful.  502.  Harris's  Cafe.  An  Indiflment 
lor  a  Nufance  was  profecuted  againfl  Harris ;  and 
a  Trial  was  had,  and  a  Verdift  apainft  him.  Af- 
terwards is  was  removed  by  Ce  tioran  ;  and  upon 
View  of  tlu-  Record,  it  v.ai.-  iouud,  thaf  no  liiiie 
was  joined :  For  the  Cle^k  of  Affize  had  omitted 
to  enter  the  llfue,  and  fo  the  Verdid:  was  wirh(Hic 
an  llfue.  And  upon  Motion,  the  Court  of  Kings- 
Bench  order'd  it  to  be  amended  ;  for  it  was  the  De- 
fault of  the  Clerk.  And  this  was  done  divers  tears 
afterwards,  and  in  the  Time  or  another  Clerk  of  Af- 
irze.  And  it  was  order'd,  th.at  the  Clerk  of  Aflize 
which  then  was,  ('for  the  former  was  removed) 
fhould  amend  it;  which  was  done  by  inferring  thefe 
Words,  Et  Richardus  Tf'arer  (who  was  the  tormer 
Clerk  ot  AiTize)  qui  pro  Doin.  Rege  J^quitur  Jimi liter, 
&:c.  And  it  was  there  laid  by  the  Court,  That  if 
fuch  Faults  (hould  not  be  amended,  many  Trials 
upon  Indiftments  fhould  be  overthrown. 

There  is  another  Cafe  in  the  fame  Book  :  'Tis  in 
2  Cro.  fol.  5  29.  P(}yker  'verf.  Sir  Jchn  Cmfon  CiT 
Ux.  It  was  an  Information  againft  Sir  John  Cur- 
fon  and  his  Wife  for  Recufancy  ;  and  the  llfue  was, 
Q^iod  prxd.  Magdalena  dicit,  quod  ipfa  non  efl  in- 
de  culpabilis ;  &  de  hoc  puriit  fe  fuper  Patrinniy 
&  AttcDiatus  Du7nini  Regis  Jimiliter.  Upon  a  Tri- 
al at  Bar,  a  Verdift  was  given  againft  the  Defen- 
dants. It  was  afterwards  moved  in  Arrefl  of  Judg- 
ment, that  here  was  no  Iflue  joined;  for  it  was 
only  the  Plea  of  the  Feme  Covert,  and  no  Iflu6 
joined,  or  Plea  pleaded  for  the  Husband.  And  yet 
in  Rtgnard,  the  Docket  was  right,  which  was  the 
Warrant  for  the  Roll ;  and  the  Omiffion  of  the 
Husband  was  the  Mifprifion  of  the  Clerk :  There- 
fore it  was  amended  in  fo  material  a  Part,  even  in 
another  Term. 

Another  Cafe  is  in  Cro.  Car.  fol.  144.  Sir  Hum- 
phry Tufton\  Cafe.  A  Qiw  iVarranto  was  brought 
againft  the  Corporation  of  Maidflone,  for  claiming 
divers  Liberties.  Judgment  was  enter'd  by  Dii- 
claimer  :  and  it  was  intended  to  have  been  only 
a  fpecial  Difclaimer  of  all  Privileges,  by  pretence 
of  a  Charter  bearing  Date  17  Jac.  Regis :  But  the 
Clerk  in  entring  the  Judgment  had  omitted  thofe 
Words,  Viruite  z<el  Pnctestu  Literar-  Patent,  geren. 
dat.  Anno  decimo  fept-  Jac.  Regis :  But  upon  Exa- 
mination, the  Court  finding  that  it  was  merely  the 
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Miipriiion  of  the  Clerk,  the  Court  was  of  Opinion 
tha:  it  was  amendable  by  the  Common  Law,  as 
well  in  the  King's  Cafe,  as  in  the  Cafe  of  a  common 
Perfon  j  and  in  another  Term  too ;  for  io  it  was, 
and  it  was  amended  accordingly. 

There  is  a  Cafe  in  i  Siderfin.  fol.  245,  244. 
The  King  v.  Percival,  Godjvey,  ix  al. 

Upon  an  Indictment  tor  a  Riot  and  a  Battery,  and 
Not  Guilt}'  pleaded ;  a  Venire  Facias  was  award- 
ed Vicecomitibus  of  the  City  of  Canterbury  j  and 
upon  a  Trial  at  Bar,  a  Verdift  was  given  againll 
the  Defendants  :  And  it  was  moved  in  Arreil;  of 
Judgment,  that  the  Venire  Facias  and  other  Proccfs, 
was  direfted  Vicecomitibus  of  Canterbury,  and  the 
Return  was  made  by  one  Sheriff  only  ;  but  the 
Court  amended  it,  by  endorfing  upon  the  Writ, 
that  there  was  but  one  Sherifi"  of  Canterbury.  And 
this  Amendment  was  made  by  the  Common  Law, 
and  not  by  the  Statutes  of  Jeofails ;  altho'  it  was 
faid  at  the  Bar,  that  it  was  amendable  within  the 
Statute,  becaufe  it  was  not  a  Cafe  wirhin  any  of 
the  Exceptions ;  it  being  an  Information  at  the 
Common  Law.  And  the  Cale  of  Sherington  and 
"Talbot  was  cited,  and  the  Book  of  39  Hen.  VI.  40. 
for  the  fame  Piirpofe.  And  with  this  Cafe  in  Siderfiu, 
agrees  our  prefent  Cafe  ;  fur  it  is  not  an  LidicSment 
or  Information  upon  any  Penal  Statute,  but  an  In- 
formation at  Common  Law. 

Now  if  this  Opinion,  as  reported  by  Siderfin,  be 
Law,  then  this  Difcontinuancc  is  plainly  made  good 
by  the  Statutes  of  Jeofail. 

So  in  the  Cafe  of  Dolphin  and  Clark,  2  Cro.  fol. 
'6±,  (5 J.  The  Appearance  and  liTue  were  in  Hillary 
uer7H,  I  Jac.  the  Venire  awarded  did  bear  Tefte  23. 
Jan.  I  Jac.  fo  the  Venire  awarded  before  the  Iflue 
or  Appearance  ;  but  yet  amended,  for  the  Roll  is 
the  Warrant  of  the  Venire,  which  was  riszht.  So 
•where  the  Tefte  was  upon  a  Sunday,  it  was  amended ; 
for  it  was  the  Detault  of  the  Clerk,  in  the  mif-a ward- 
ing of  Procefs.  So  if  Tefte  out  of  Term.  So  if  it 
be  Vicecom.  and  fays  not  ot  what  County  :  Or  if 
the  King's  Reign  be  miftaken;  2  Cro.  fol  78..  Lea 
V.  Lacon.  The  Roll  being  right,  and  a  Judicial 
Procels,  it  may  be  amended. 

So  Telvart.  fol.  6^.  Nevill  v.  Bates.  The  Venire 
jac.  was  made  returnable  Qitind.  Hill,  and  yet  bore 
Tefte  12.  Feb.  which  is  the  laft  Day  of  the  Term: 
And  yet,  per  Cur.  it  fhall  be  amended  in  the  Date 
of  thf  Tefte,  for  it  is  but  the  Default  of  the  Clerk. 
And  other  like  Inflances  there  put. 

The  like  in  Cro.  Car.f.  38.  Ay/leivcrth  v.  ChadwelL 
So  in  Cro.  Car.  fol.  90,  91.  Moor  v.  Hodges.  The 
Iffue  was  in  Trinity  Term;  and  the  Ventre  and  Di- 
ftringas  were  of  Davs  in  Rafter  Term  before ;  and 
yet  amended :  For  the  Roll  of  awarding  the  Venire 
Faciai  was  well  enough ;  and  the  mifdating  the  Ve- 
nire Fac.  which  is  a  judicial  Procefs,  fhall  alfo  be 
let  right. 

So  in  later  Cafes,  Trin.  2.  Jac.  II.  the  King  v. 
Edes.  The  Defendant  was  convifted  of  a  Mifde- 
meanor,  upon  an  Information  exibited  per  Rober- 
tum  Sawyer,  &c.  The  Continuance  was,  Ideo  dies 
datus  eft  prafat.  Sam.  Aftrey  ;  refolved  it  might  be 
amended. 

And  Hill  3,  &  4.  Jac.  11.  the  King  v.  Holmes. 
Upon  an  Information  for  a  Riot,  and  the  Defendant 
convifted ;  the  miftake  of  Otlabis  Martini,  inftead  of 
OEiabis  Hill,  amended. 

We  are  here  in  a  much  ftronger  Cafe.  The  De- 
fendant hath  been  found  Guilty  upon  a  fair  Trial: 
And  the  Preamble  of  the  Statute  of  3  2  Hen.  VIII. 
takes  notice,  That  tlie  fetcing  alide  of  Verdids,  for 
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Dilcontinuanoes  and  other  Mifpriiions,  is  a  great 
Slander  to  the  Common  Law  and  Judges.  The  Ve- 
nire and  Diftringas  are  dulv  awarded  upon  the 
Roll  ;  and  the  making  the  Tefte  of  the  Difti  ingas 
24.  Of?,  inftead  of  23.  Oclo.  is  a  plain  Mifpriiion  : 
It  is  in  a  judicial  Procefs ;  and  it  is  in  the  fame 
Term.  And  we  humbly  infift  upon  it.  That  it  is 
amendable,  both  by  the  Common  and  the  Statute 
Lav,\  For  according  to  my  Lord  Coke,  in  Bfack- 
moye's  Cafe,/  lyd,  l>.  157,  a.  it  is  hard  to  fay, 
what  the  Court  cannot  amend  in  the  fame  Term. 
For,  fays  he,  at  Common  Law,  the  Judges  might 
as  Will  amend  their  Judgment,  as  any  other  Part 
of  the  Record,  in  the  fame  'I'erm.  For  during  the 
Term,  the  Record  is  in  the  Breaft  of  the  Court. 
and  ol  the  Judges,  and  not  in  the  Roll.  And  there- 
fore we  pray  this  Mifpriiion  may  be  amended,  if  it 
ftand  in  need  thereof. 

Mr.  Att  Gen.  My  Lord,  Becaufe  this  Matter  haS 
been  prefs'd  v\idi  fo  much  warmth,  I  muft  beg  leave 
to  obferve  fome  few  Things,  in  Anfwer  to  what  has 
been  fiid. 

This  is  a  Thing  that  not  only  concerns  this  fin- 
gle  Profecution,  but  it  concerns  all  the  Prcfecutions 
for  the  Crown  ;  and  in  all  Cafes,  not  only  Criminal, 
but  Civil.  And,  my  Lord,  if  the  Statutes  of  A- 
mendments  extend  not  to  any  other  Cafes  but  what 
they  urge,  the  Cafe  of  the  Crown  is  worfe  thaii 
that  of  the  Subject.  It  is  worthy  of  Conlideration, 
what  Things  are  amendable  by  Common  Law ; 
for  if  the  Crown  be  leti:  to  the  Mercy  of  the 
Clerks,  it  cannot  but  be  of  very  ill  Confequence. 
Therefore  I  hope  we  may  take  the  Bencht  of  the 
Common  Law. 

My  Lord,  I  would  beg  lea\'e  to  recite  fome  few 
Prefidents,  to  fhew  how  the  Comm.on  Law  former- 
ly flood.  A_nd  the  firft  I  ffiall  take  notice  of,  is  the 
Preamble  of  the  Statute,  32  Hen.  VIII.  Cap.  30. 
There  it  is  faid.  The  flaying  of  Judgment  after  the 
Verdift,  is  a  great  Scandal  to  the  Common  Law, 
and  the  Minifters  of  the  fame.  And,  my  Lord, 
there  is  another  Thing  to  be  confider'd ;  That  ad- 
mitting the  Common  Law  ftood  as  it  did  before, 
there  is  a  great  Difference  between  the  Proceedings 
of  the  Crown  at  the  Common  Law,  and  Civil  Ca- 
fes. The  Crown  had  many  Privileges  at  Coni" 
mon  Law,  which  the  Subjed  had  not.  And  it 
will  found  very  harfh,  that  the  Crown  ihall  be  lefc 
witiiout  thofe  Helps  by  the  Statutes  of  Amend- 
ments, when  fo  many  of  the  inlerior  Subjeds  did 
not  want  the  Help  of  them.  For  it  is  impoffible 
this  fhould  not  be  thought  of  in  Parliament,  thac 
fome  Care  fhould  be  taken  for  the  Crown  in  thofe 
Matters  where  it  needed. 

Now  there  is,  in  all  our  Books,  Notice  taken  of 
a  greater  Privilege  that  belongs  to  the  Crown,  than 
to  the  Subjeft.  There  fhall  not  be  a  Demurrer  to 
the  Evidence  in  the  Cafe  ot  the  Qiieen,  without 
her  Council's  Affent;  yet  in  the  Cafe  of  a  Sub- 
jeft,  there  may  be  a  Demurrer  to  die  Evidence. 
So  the  Crown  may  either  inlift  on  a  Dcmr.rrer, 
or  wave  it,  and  take  Illue  at  Pleafure. 

There  is  this  likewife  : '  Before  Judgment,  in  a 
Criminal  Cafe,  the  Qiieen  may  amend,  br.r  the 
Subjed  not. 

Alfo  by  Hardref  Reports,  fol.  504.  before  Judg- 
ment, no  Difcontinuance  may  be  in  the  Queen's 
Cafe,  altho'  the  Iffue  was  tried.  The  Attorney 
takes  Iffue  to  one  Part ;  and  it  is  pleaded,  that  this 
is  a  Difcontinuance  to  the  other.  Now  there  can 
be  no  Difcontinuance  before  the  Verdid.  And  that 
Book  goes  further,  and  fays.  That  the  want  of  Con- 
tinuance 
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t'muance  in  that  Cafe,  cannot  be  objeded  before 
Judgmenr,  &c.  And  in  2  Biihy  55.  and  Indict- 
ment is  iaid  to  be  amended  even  after  Verdict. 

Now  there  is  great  Rcafon,  that  fiich  Mifprifi- 
ons  in  Writs  at  tire  Qiieen's  Suit  fhall  be  amended 
by  the  Common  Law.  And  in  Fitz,herherts  A- 
brigdmerit,'Tit.  Ameiidjnent,  Placita  22.  if  the  King 
bring  any  Writ  which  wants  Form,  &c.  it  fliail  be 
amended.  But  it  is  othcrwifc  in  the  Cafe  of  the 
Subjcd.  So  lays  8  Ccke  exprcfly,  fol.  1 5 6.  An  O- 
riginal  Writ  is  not  amendable  in  the  Cafe  of  a 
common  Perfon,  but  it  is  amendable  in  the  Cafe 
of  the  King. 

Now  it  has  been  the  conftant  Practice,  that  thefc 
Privileges  have  bem  prefervcd  to  tiie  Crown.  The 
Queen  may  at  any  time  amend  lier  Intormation  al- 
ter Trial,  but  a  Subject  cannot. 

I'hefe  Privileges  have  been  prefervcd  to  the 
Crown,  even  at  the  Day  oi  Trial :  And  many  mi- 
ftakes  of  Clerks  in  Inlormations  and  Indiftments, 
have  been  fo  amended.  This  is  a  Right  of  the 
Crown  by  the  Common  Law. 

In  the  next  place,  my  Lord,  I  would  obferve, 
what  is  the  Matter  we  are  going  to  amend.  It  is 
not  what  alters  the  Party's  Defence,  it  alters  not 
the  Iffue,  or  Trial;  nor  is  it  any  Thing  that  tends  to 
his  Prejudice :  And  by  the  Common  Law,  that  may 
be  amended,  which  is  not  a  Prejudice  to  the  Party. 

The  Defendant  has  a  Day  given  by  the  Rolf ; 
and  the  fame  Day  the  Di(l,tngas  is  awarded,  he 
appeared:  E\ery  one  muft  own,  there  was  no  Pre- 
judice to  him,  whether  the  D/firingas  be  ol  one 
T'eftc  or  another.  'Tis  true,  there  is  the  Year- 
Book,  20  Hen.  VI.  fol.  18.  which  is  alfj  in  Biook's 
Abridgment,  "fit.  Amendtnent,  Placit.  4.  There  was 
a  Mifuomer  in  the  Capiui  and  fubfequcnt  Procefs, 
and  in  the  Exigent :  And  the  Court  iield,  that  the 
Capias,  &c.  might  be  amended,  but  not  the  Exi- 
gent ;  becaufe  of  the  Prejudice,  if  one  might  be 
outlaw'd  on  fuch  Procefs,  to  which  he  never  ap- 
pear'd ;  and  therefore  it  might  not  be  amended  tor 
that  Reafon.  But  this  Cafe  (lands  clear  of  all  Ob- 
jections of  that  kind.  He  had  a  Day  to  appear, 
and  make  his  Defence :  He  came  in,  and  did  appear 
accordingly ;  and  no  Prejudice  happen'd  to  him. 

Now,  my  Lord,  as  to  the  Exception  they  make, 
1  muft  beg  leave  to  fay,  it  can  be  ot  no  weight.  1 
a"-ree,  the  Award  ot  the  Diftringcu  muft  be  ac- 
cording to  the  Writ  of  Venire  :  But,  with  Submif- 
iion,  i  obferve  not  the  Neceffity  that  the  Diftringai 
(honld  be  T'efle'd  the  fame  Day.  No  Authority 
of  Law  requires  it,  and  by  Realon  it  fhould  be  other- 
wife.  For  llippofe  the  Award  is  made  by  the  Court 
the  firft  of  "January,  the  Clerk  has  all  that  Day  at 
leaft  to  make  it.  For  atter  the  Court  has  made  the 
Award,  the  Award  is  to  be  drawn  up  and  delivered 
to  the  Clerk  to  make  the  Writ,  and  it  cannot  be  fup- 
pofed  to  be  made  at  the  fame  Time  as  the  Award 
is.  The  Court  awards  one  Day,  and  the  Dijlringcu 
is  made  the  next  Day,  which  is  as  proper  and  con- 
venient a  Time  as  can  be;  1  fee  nothing  in  the  Rea- 
fon of  the  Thing  againft  it. 

My  Lord,  the  Autliorities  they  cite,  that  where 
Procefs  ifl'ues  another  Day,  and  not  the  fame  'tis 
awarded,  do  not  prove  it  a  Difcontinuance ;  and  ma- 
ny Cafes  are  otherw  ife ;  as  an  Award  to  give  notice 
of  Trial,  &c.  Alfo  there  is  aBookofiv>2.Aerk/A 
Nat  lira  Brevium  20  G.  &  Brook  T'itle  Difcomimiani.e 
59.  which  lays,  if  the  Plaintift"  does  not  affign  Error 
the  fame  Term,  then  it  is  a  Difcontinuance.  Now 
tho*  a  Writ  of  Error  is  returnable  at  a  Day  certain, 
yet  he  has  all  that  Term  to  affign  Error ;  but  if  he 
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omits  it  a  whole  Term,    it  is   a  Difcontinuance. 
My  Lord,  I  do  not  fee  but  this  is  a  regular  Pro- 
fecution  on  a  Writ  not  liable  to  Exception.      There 
is  another  Book,   2 1  Ed.  IV.  that  fays,  'i"hcre  (hall 
be  the  fame  Day  given  to  the  Jut y  by  tlie  Difiringas : 
but  1  fee  not  the  Neceffity  that  the  "Ttfle  fhould  be 
that  Day,  Brovk  Difcoritimance,  55.     At  the  Return 
of  the  Venire  Faiias   the  Deteudant   was  elToyn'd, 
and  the  Ejfoyn  adjourn'd  :    Now  the  Haheat  Corpus 
fiiall  have  the  fame  Day  as  the  EJ]oyn  had  by  Ad- 
journment, and  fo  not  tne  fame  Day  widi  the  Return 
ot  die  Venire  ;    for,  fays  the  Book,    you  fliali  con- 
tinue the  Venire  to  tiie  iame  Day  of  Adjouinment ; 
but  that  does  not  Ihew  that  the  Procefs  fhall  be  illu- 
cd  that  Day,  but  rather  the  concrary.     Now  in  this 
Cale  there  is  all  done  that  is  neceifary,  the  Procefs 
is  continued,  the  Jury  is  adjourn'd  to  that  Day  that 
it  is  by  the  Roll,  the  Parties  are  continued  to  that 
Day.     I  know  no  Cafe  that  ihews  a  Neceffity  of  the 
Writ  bearing  Date  die  fame  Day,  but  one,  and  that, 
I  think,    is  againft  them  :    'Tis  the  Cafe  oi  Bradley 
and  Banks,    in  Telverton  204.    and   that  was  in  an 
Appeal,  and  that  it  was  fo,  there  was  a  Difcontinu- 
ance in  an  Appeal,  it  there  be  any  Time  between  the 
Return  and  the  Capia:,  tho'  the  Detendant  hath  ap- 
pear'd,   yet  all  the  Procefs  are  difcontinued  ;    tor  in 
that  Cale  the  T'efle  ought  to  be  the  llime  Dav  acthe 
Procels  was.      Now  it  that  were  a  general  Rule,  it 
would  be  againft  us  ;  but  that  was  founded  on  a  ipe- 
cial  Reafon  and  docs  them  no  Service.     For  all  Ap- 
peals are  to  be  without  latermiffion,  and  if  they  are 
intermitted  any  Time  the  Appeal  is  loft ;    lor  the 
Common  Law  is  not  alter'd  by  the  Statute  oiGlouic- 
Jler,  therefore  there  can  be  no  Imparlance  after  Ap- 
peal ;    for  if  an  Imparlance  be  thereon,  it  is  a  Dif- 
continuance,   and  therefore  that  Cafe  will  be  of  no 
Authority  to  them. 

But  there  is  a  Cafe  in  Crook.  EUz,.  (N.  B.  The 
Cafe  intended  fcems  that  of  Rogers  veri.  Bird.  Cro. 
EUz..  ^jz.fed  vide  ib.  43  3.  contra.)  where  this  Procefs 
is  taken  notice  of  as  good,  and  that  is,  that  the  Pro- 
cefs is  very  next  Day.  There  a  Venire  Facias  was 
awarded  Cra(l.  "Trin.  the  Difiringas  was  iflued  the  Day 
after,  and  by  that  it  ought  to  be  fo;  and  the  Return 
was  amended,  and  the  Procefs  was  the  next  Day  af- 
ter the  Return.  Now  that  being  fo  particularly 
ftated,  feems  to  be  an  Authority  that  it  may  be  fo. 

L.  C-  y.  Hull.  How  does  it  appear  to  be  a  Day 
after  ? 

Mr.  Att.  Gen.  The  VtnireFaciasv^'a.^  Craft.  T'rin. 
the  Difiringas  was  Die  Veneris,  &c.  which  was  the 
Day  after.     {Qiia:re  Cm.Yl.  435.) 

Mr.  Broderick.  In  a  Criminal  Cafe  it  Is  not  al- 
low'd. 

Mr.  Alt.  Gen.  I  do  not  tell  you  wheriier  it  w-as 
a  Criminal  or  a  Ci\'il  Cafe,  but  the  Exception  was 
taken  notice  ol,  and  it  was  amended :  but  this  I  on- 
ly premife.  Now  my  Lord,  with  great  Submiluon, 
1  don't  know  that  there  is  any  Neceffity  (it  being  a 
Procefs  at  the  Suit  of  the  Crown)  to  have  it  Tefled 
on  any  Day  certain  ;  for  it  feems  to  be  well  on  any 
Day.  If  it  be  in  the  fame  Term,  and  notice  having 
been  given  to  the  Jury,  and  they  and  the  Party  ap- 
pearing thereon,  I  cannot  fee  why  it  may  not  be 
well.  In  Criminal  Cafes  the  Courfe  of  the  Court 
is  to  amend  Errors  (of  Form)  in  Indiftments  and 
Informations  the  very  Day  ot  the  Trial,  and  that  has 
always  had  its  Weight  in  Criminal  Proiecutions; 
but,  with  Submiffion,  if  it  be  not  right,  it  is  to  be 
made  right ;  if  it  be  a  miftake  of  the  Clerk  it  may 
be  amended.  If  you  awaid  a  Writ  it  is  the  Clerk's 
Duty  to  make  it  out ;  and  if  he  miftakes  in  Form  or 
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varies  from  his  Inftrudions,    &c.    all  thcfc  Matters 
are  amendable  by  the  Common  Law,  and  therefore 
need  not  the  Aidtf  any  Statute.  But  I  cannot  i^ive  up 
that  neither  J  Af  the  Crown  has  certainly  the  Benefit 
of  the  StatuietiB^Jbdcndments,  and  I  think  Cokeis  of 
that  Opnion  Mb,  on  the  Statute  of  14  £.  HI.    That 
Statute  is  general,  and  to  fay  it  comes  only  to  Caiifcs 
between  Party  and  Paity,  and  not  to  Caufes  of  the 
Crown,  I  cannot  nnderftand,  for  there  is  nothin^  in 
it  that  leads  that  way.    And  \  ct  becaiife  it  fpeaks  of 
Caufes  between  Part)-  and  Party,  this  Rule  has  been 
laid  down,  that  it  ■.  xtends  not  to  the  Crown ;  this  Rule 
has  indeed  prevailed  :  But  where  a  Statute  is  in  gene- 
ral, and  the  end  of  it  is  to  fupprefs  Fraud,  according 
to  all  the  Rules  laid  down  for  expoundin'^  Statutes, 
the  Crown  oujjht  to  iiave  the  Benefit  of  it.     It  is  to 
take  oft"  the  Scand;^.!  of  the  Law,  and  the  Miniders 
thereof,  as  the  Sutute  32  i/.  VII?.  fays.     Now  the 
Stat,  of  14  £,  III.  is  E;enerai,  that  by  the  Mifprifiou 
of  a  Clerk  no  Prncefs  fhall  be  annulUd  or  difcontinued 
by  miftaking  a  Lctrcr  or  Syllable,  but  as  foon  as  it  is 
perceived  it  fhall  be  amended.     Now  I  think  there 
is  no  Reafon  to  be  gi\en  why  it  fhould  not  extend 
to  Procelles  of  the  Crown  as  well  as  of  the  Subjett, 
unl.fs  they   thought  the  Subjed:  only   wanted  ir. 
I  do  not  underftand  why  a  general  Law  may  not 
extend  to  the  King,  as  well  as  the  Subject.     Now  as 
this  Statufc  is  general,  I  mean  the  Statute  of  £.  III. 
fo  there  is  the  Statute  16,  17  Car.  If.  Cap.  8.  which 
is  likewife  general,  and  yet  it  has  been  always  taken 
to  concern  the  CrOwn,  as  well  as  the  Subjeft.     And 
why  net  one  Statute  as  well  as  the  other  I  cannot  con- 
ceive.     Now  my  Lord,    we  are  not  without  good 
Opinion  that  the  Benefit  of  the  Statute  16  and  17 
Car.  II.  does  belong  to  the  Crown.     'Twas  the  O- 
pinion  of  the  Lord  Chief  Juftice  Hales  in  the  Cafe  of 
the  Lord  Fitz.wa:er,    there  the  Venire  was  dire&ed 
to  one  Place,  wlunitlhould  have  been  to  two;  and 
die  Qiicflion  was,    whether  this  could  be  help'd  by 
the  Statute  of  14  Car.  II.     He  adher'd  to  that  Opi- 
nion,   and  the  Jury  thereupon  gave  their  Verdia. 
It  was  indeed  fet  afide  ;    but  Judge  Hales  always  a- 
bode  by  that  Opinion.     And  fo  is  firft  S)derfin  148. 
The  King  againft  IVright.     There  it  is  faidthe  Sta- 
tute of  Jeofail  docs  extend  to  it ;    and  even  by  the 
Rulp  in  Blacbmre's  Cafe  the  Statute  does  extend  to  it ; 
For  there,  fa)S  my  Lord  Coke,  that  Statute  does  not 
extend  to   Appeals,    or  Indictments,    Pleas  of  the 
Crown  or  any  Proceedings  thereon,  for  they  are  ex- 
cepted.    That  is  his  Opinion,  where  they  are   ex- 
cepted, it  docs  not  extend  to  them.     Now  all  Pleas  of 
the  Crown  are  not  excepted,  but  only  Appeals,  Indict- 
ments, &c.  and  therefore  Informations  on  particular 
Statutes  are  not  excepted.    Now  on  the  reading  of  the 
Act,no  Pleas  of  the  Crown  are  excepted,  but  only  Ap- 
peals and  Indictments  ;  therefore  my  Lord  Coh's  O- 
pinion  rauft  be,  that  that  Aft  extends  to  all  Things 
tliat  are  not  excepted  therein,   and  confequently  to 
this  Cafe      In  Dye;-/  153.  there   is   indeed  another 
Qiiellion,  whether  it  be  a  Difcontinuance  in  the  King's 
Cafe  on  tiieStatute  of  32  H.  VIIL  (VideDycr  353.; 
Now  if  he  make  a  Qiixry  on  that  Statue,  I  can- 
not imagine  why   he  ihould   not  have  doubted  in 
other  like  Cafes.      But  when  he  came  after  to  Fol. 
34^>  347-     i"  an  Information  on  the  Statute  of  Ufu- 
ry,    the  Book  fays  the  mifconveying  of  Procefs  and 
the  misjoining  of  llTues,   are  amendable  by  the  Sta- 
tute oi  Jeofails,  and  accordingly  Judgment  was  gi- 
ven againft  the  Defendant,    notwithftanding  divers 
Errors  in  the  Proceedings ;    fo  that  the  Judges  were 
ot  Opinion  in  that  Cafe,  tliat  the  Statute  did  extend 
to  Cafes  of  the  Crown. 
Vol.  V. 
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/...  C.  J.  HM.  The  Judges  there  did  not  direftly 
confider  the  Statute  oi  Jeofails,  'twas  but  an  Opi- 
nion  obiter. 

Mr.  Att.  Gen.      Thefe  are  the  Words  of  the  Book, 
Tandem  propter  Statutum  de  Jeofails  que  park  de  mif- 
conveying de  Procefs,  &c.  J:id-mcnt  was  given  againft 
the  Detendant.     But  I  flull    have  Occafion  after- 
wards to  take  notice,    tliat  a   great   deal  of  the 
Prae-rice  ol  the  Courts  goes  on  the  amending  of  the 
Returns.     That  Statute  is  for  amending  of  Returns, 
aiid  I  thuik   wc  are  within  the  Statute,  or  if  not, 
1  hat  the  Common  Law  will  help  us  :  But  be  that 
as  It  will,  we  are  now  on  the  hrft  Point;  and  I  think 
It  1$  amendable  by  the  Common  Law;  and  I  think 
I  can  give  ).a  an  Account  of  mtich  creater  Amend- 
ments made  by  the  Court  at  Common  Law,  thati 
this  wiuch  wc  now  ask.     Now  for  Blackmore\  Cafe, 
if  we  had  lett  it  there,    we  might  have  done  it  by 
that  Cafe;    (or  it   appears  by  the  8th  Rtp   1^6.  L 
without  doubt  there  were  Amendments  by  Common 
Law  ;  and  my  Lord  Coke  .chives  Inilanccs  cf  ir.     Now 
I  yield  it  was  there  in  a  Ch  il  Cafej    but  I  think  no 
Man  can  pretend  that  at  the  Common  Law  there 
were  any  Rules  to  difdnguifh  between  Cafes  of  the 
Crown  and  Cafes  of  the  Subjeft,  unlefs  the  Crown 
had  a  much  greater  Power  to  amend  than  the  Sub- 
jeft  had;  and  that  fo  it  was,  appears  by  many  of  our 
antient  Books.    And  there  are  Authorities  in  the  Sta- 
tute Law  likewife  that  the  Crown  could  amend  fur- 
ther than  the  Subjeft.       For  Coke  in   Blacbmre's 
C  afe  fays,  That  Variance  of  the  Writ  from  the  Ori- 
ginal was  amendable  by  the  Common  Law,  and  any 
Part  ot  the  Record  in  the  fame  Term  ;  for  that  du- 
ring the  l^rm  it  is  in  the  Bread  of  the  Judges,  but 
Mifprifions  of  Clerks  in  another  Term  in  ProcciVes 
were  not  amendable  by  the  Courr.    But  I  fhall  plan- 
ly  fliew,  that  Mifprifions  of  Clerks  were  amendable 
at  Common  Law  in  Cafes  of  the  Crou  n  ;   and  this  is 
pro\  'd  by  all  the  old  Authorities.      The  old  Books 
lay,  they  ihall  be  amendable  in  the  fame  Term,  and 
we  are  now  within  the  fame  l>rm,  and  fo  hope  we 
fhall  be  deliver'd  from  that  Qjieftion.      Now  that 
Rule  of  my  Lord  Coke,  and  the  Reafon  of  it,  extends 
to  Criminal  Cafes  as  well  as  Civil,  and  both  Cafes 
are  within  the  Power  of  the  Court  to  amend.     For 
if  a  Fine  be  fet  within  the  Term,  the  Court  may  in 
the  fame  Term  amend  it  or  difcharge  it.     This  is 
allow'd  to  be  in  the  Power  of  the  Court  by  the  Com- 
mon Law   in  the  Cafe  of  the  Crown.      In  Trinity 
Term,  vide  4  Mod.  395.  between  the  Kina  and  IVal- 
cot,  there  was  an  Error  in  the  Writ  of  Attainder,  and 
an  Exception  was  taken,  and  it  was  amended  in  the 
fame  Term.     For  the  Court  finding  the  Form  of  En- 
try to  be  erroneous,    they  did  the  fame  Term  order 
the  Record  to  be  razed,    and  made  a  Rule  for  the 
next  Term;  and  this  was  done  by  the  Power  of  the 
Court  at  Common  Law.     For  while  the  Procefs  and 
the  Record  is  in  the  Bread  of  the  CouiT,  they  have  a 
Power  by  the  Common  Law  to  make  a  new  Judgment. 
My  Lord,    the  next  Matter  I  would  obferve  is, 
That  all  Mifprifions  of  Clerks,  or  their  Ailidants  in 
the  Caption  ot  the  Judgment,  may  be  amended  in 
the  fame  Term.     For  that  there  is  Saunders  Reports 
f.  209.  Faulkner s  Cafe.     If  an  Indictment  be  mida- 
ken  in  the  Stile  of  the  Court,  &c.  the  Court  may 
amend  any  Thing  to  make  the  Caption  rightj  fird  Sy^ 
derfn  259.  Kingagaind  Glover, znd  this  was  to  amend 
a  material  Point.     There  is  the  like  Cafe  in  2d  Croke. 
Theleare  Criminal  Cafes.  It  was  an  Inquifition  taken 

apud it  was  not  faid  in  Poriibus  Londini.     The 

Clerk  of  the  Peace  was  order'd  to  amend  it.    And  in 

Jones'i,  Rep.  Stajj-ur/s  Cale,  fird  Abridgment  ig6. 

B  b  b  b  ti;e re 
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there  was  an  En'or  in  the  Reverfion  of  an  Attainder. 
The  Certihcate  was,  that  he  was  arraign'd  the  i8th 
of  March,  and  convinced  the  aoth  of- — In  that  Cafe 
Judge  Barclay  was  ot  Opinion  it  might  be  amended 
by  Common  Law,  and  the  Lord  Ccke  agreed  ;  but 
Judge  Jenes  was  of  another  Opinion,  and  he  gave 
it  for  a  Reafon,  tfpccially  where  the  King  had  figni- 
iicd  hisPkafure  of  defiring  it;  and  afterwards  it  was 
not  amended  :  but  two  Judges  were  of  Opinion  it 
misht  be  amended.  In  Pabrie)  s  Rep.  480.  in  Pltinn 
Cafe,  there  was  an  Indictment  in  EjJ'ex,  and  it  is 
Exathis  eft  ad  Coinitatmn,  without  ?;?<?«;«,  and  a  Cer- 
tiorari was  awarded  to  the  Coroners,  to  cerrify  whe- 
ther it  was  txatt  ad  Com.  meum,  and  amended  ac- 
cordingly. So  7  E.  IV.  15.  The  N,fi  Prius  was 
Menf.  Mich,  and  the  Roll  was  Qjiiiiden.  Mich,  and 
that  was  amended.  Now  this  ieems  likewiie  to  be 
warranted  by  the  Statute  of  E.  ill.  and  whether  that 
Statute  extend  to  it  or  not,  yet  the  other  Statutes 
extend  to  all. 


ttice  as  amendable,  as  being  fitium  C/erici,  Brooks 
Placiia  2(5 and  29.  Fitz^herhert  16,  17  and  29.  Thcfe 
are  all  Cafes  at  Common  Law,  and  fo  far  will  jaftify 
the  Amendment  in  our  Cafe.  And 'in  Fitz,.  Amend. 
43.  There  is  a  Cafe  to  (liew,  that  where  tiiere  is  a 
Prejudice  of  the  Party  an  Error  may  be  amended,  a 
Diftringas  is  rcturn'd,  where  there  was  a  Default  in 
the  T'eftc  and  the  JurorsNam.es.  The  T"e(le,  Sec.  was 
amended,  for  they  took  it  before  the  Roll  was  made 
up.  There  is  another  Cafe  the  4orh  of  £.  Jll.  the 
Procefs  was  difcontinu'd  alter  the  Appearance  of  the 
Defendant,  and  it  was  amended.  There  is  likewife 
44  E.  III.  (For  I  meddle  not  with  thofe  (ince  the 
Statutes  of  Amendments.)  There  was  a  Writ  award- 
ed againft  M.  and  G.  the  Procefs  was  againft  71'/.  on- 
ly; and  afterwards  it  was  am.ended;  and  tnere  it  is 
faid  both  the  Roll  and  the  Writ  may  afcerwar  ^"^  be 
amended,  and  they  were  amended  accordingl}'. 

My  Lord,  I  cite  thef.-  Cafes  to  fhew  that  Amend- 
ments were  made  bv  the  Commrn  Law,  and  the  Sia- 


For  the  old  Books,  I  would  only  trouble  you  with     tnres  cannot  make  any  Alteration,  tho'  they  Ihonld  .rot 


fome  Cafes  that  were  before  the  Statutes  ot  Amend- 
ments ;  and  there  'tis  plain,  both  as  to  Civil  and 
Criminal  Actions,  it  was  the  fame  thing.  For  in  both 
Cafes  it  was  frequently  amended  ;  fo  in  5  E.  Ill-  25. 
an  Entry  of  a  Continuance  was  miflaken,  and  it  was 
amended  by  the  Court :  So  in  the  Cafe  01  Chambers 

a%a.mii  Earruw 4:50.  there  was  a.  Scire  Facias  ob- 

tain'd,  and  it  was  returnable  Sexto  and  the  Entry  is 
Septimo.  This  upon  a  Dem.urrer  was  objected,  and 
thatall  was  thereby  difcontinu'd;  it  wasanfwer'd,  the 
Court  might  do  it  at  all  Times  by  the  Common  Law, 
and  this  may  be  amended  by  the  Common  Law. 

My  Lord,  this  is  an  exprefs  Authority  ior  us,  that 
the  Procefs  is  amendable    at   any  Time  before  the 


extend  to  theCrowr..  I  btlieve  there  are  notintheold 
Books  many  Infiances  or  Proceedings  by  Informadcn  ; 
but  that  feems  a  great  Argument  to  me,  thac  this  Ni- 
cety that  hath  crepe  into  thefe  Proceedings  aie  not 
by  Common  Law  ;  in  our  old  Books  they  are  very 
little  taken  notice  of;  but  it  feem^  thefe  Exceptions 
were  not  taken  then,  ir  they  had  we  fhouid  f.ave 
iound  them ;  buttlic  Books  are  quite  otherwil'e.  Now 
if  the  Amendments  were  allowed  at  Common  Law, 
1  believe  none  can  diiiinguifh  anci  fay,  That  it  fliall 
not  be  amended  in  our  Caie,  for  I  think  they  cannot 
be  dillinguidied. 

There    are    fome   other  Modern  Cafes  wherein 
greater  Things  have  been  done.    Firft  the  Cafe  of  Sir 


End  of  the  Term,  and  the  Judgment  is  in  the  fame     ^ohn  Ajhly,  that  has  been  cited  (ante  6jj.)  that  it  is  an 


Term.  In  the  Book  9  Ed.  III.  Placita  5.  The 
Default  in  Procefs  may  be  amended  at  any  Time  be- 
fore Judgment ;  wherever  the  Roll  is  contrary  to  the 
Writ,  it  ihall  be  amended  by  it.  After  Iifne  joined, 
the  Di;}yi)igas  w  as  awarded,  where  no  Tales  was  a- 
warded  the  Clerk  found  the  Award  of  the  Venire  Fa- 
cias,  and  there  it  is  faid  it  is  amendable,  being  in 
the  Breafl  of  the  Court. 

So  Bro.  Title  Amendm.  Placita,  62.       The  Ori- 
ginal was  in  Suffer.,  and  the  Profecution  in  Efjex  ; 
yet   'twas    held    amendable,    and   no   Difccntinu- 
ance.    Thefe  arc  all  by  Common  Law.  So 40  E.  HI. 
Placita  13.  and  Brooks  Amend.  Pladta  17.      There 
was  a  Writ  ifliicd  againft  three ;  Two  appear'd  ;  and 
one  made  Default ;  againft  w  hom  Procefs  iiliied,  and 
the  next  Day  he  appear'd  ;   and  this  was  amended 
becaufe  it  was  amendable  by  Common  Law.     Like- 
wife  Fitz..herherts  Afnend.  6.     There  was  a  Variance 
by  the  Default  of  the  Defendant,  and  it  was  amend- 
ed, and  it  was  after  a  Default.     So  39  £•  HI.     In 
the  Record  it  w  as — and  in  the  Niji  Prius  it  was- — 
and  it  was  amended.      Now  there  is  a  modern  Cafe, 
CrokeEliz,.  222,  256,  &c.   in  the  p'enire  one  ot  the 
Jurors  was  called  Samuel  Sutton,  and  in  the  Diflringas 
Said :    but  it  appearing  to  be  the  Mifprilion  ot  the 
Clerk,  and  that  the  Writ  was  right,  they  held  it  was 
amendable  by  Common  Law.     And  Brook's  Amend. 
Placita  27.  the  Count  or  Declaration  was  ad  da?K- 
nu?n  an  hundred  Pounds,  the  Nift  Prius  was  to  the 
Damage  only  of  an  hundred  Shillings,  and  the  Court 
ordered  the  NiJi  Prius  to  be  amended,  as  being  on- 
ly tiic  Mifprilion  of  the  Clerk.      Now  that  goes  a 
great  Way,  for  the  Tefte  there  had  no  Writ  to  try  it ; 
but  yet  that  is  adjudged  to  be  amendable.     And  fo 
in  that  Book  P  lac  a  a  24.  and  in  divers  other  Places. 
So  that  it  hath  been  always  obferved  in  common  Pra- 


Amendment  ot  a  Judgment  that  was  entred  by  Dif- 
claimer.     In  the  Nifi  Prius  it  was  right,  but  all  was 
left  out  in  the  Judgment.     And  it  was  cbjecied  that 
it  was  not  amendable,  becaufe  it  was  not  in  the  fame 
Term,  and  that  none  ot  the  Statutes  ot  Amendments 
extended  to  fuch  Cafes;    yet  upon  Examination  it 
was  amended,  becaufe  it  was   urly  a  Mifprilion  or  the 
Clerk  by  miftaking  his  Bork,  there  it  was  thought 
to  be  in  the  Power  of  the  Court  by  Common  Law 
to  do  right.      Tnen  in  the  Pveverfal  of  the  Attainder 
of  the  'LoxAStafford,  there  were  Prccccdingsin  Court 
fourteen   or   hirteen  Years  ;    but  by  Negleft  of  the 
Clerk  there  were  no  Foot-fteps  or  any   Thing  ap- 
pear'd,  and  yet  there  was  a  Rule  for  a  Record  to  be 
made,    whereby  there  was  a  Judgment  of  Reverfal 
en^er'd.  Now  this  Court  did  think  they  had  a  Pow- 
er to  fet  the  Records  right,    and  they  gave  them 
leave  to  make  a  Record,  in  order  to  make  aRever- 
I'al  of  that  Attainder :  and  if  it  may  be  done  againft 
the  Crown,  no  doubt  it  may  be  done  tor  the  Crown, 
for  that  it  is  but  fetting  Things  right.     There  have 
been  other  Cafes  cited,  as  Harris's  Cafe  in  Cro.  Jac. 
502.  poft    704.    and  tlrat  was  a  very  extraordinary 
Amendment.     It  was  an  Indictment  for  a  Nufrnce- 
Not  Guilty  was  pleaded  indeed,  but  the  Cleik  who 
entred  it  joind'd  not  lifue,  and  the  \'"erdid  was  againft 
the  Defendant,  and  no ! flue  join'd ;  that  was  omicted  j 
but  the  Return  was  allow'd.     Now  ir  we  had  done 
fo,    we   fliculd   have   had   a  great  Noifc  about  it. 
But  here  the  Court  allow'd  Amcndmentto.be  made; 
and  it  was  amended,    as  being  done  by  the  Clerk's 
Negligence,  and  ttiis  in  the  Time  of  another  Clerk: 
And  thefe  Words -were  inferred  tor  it. 

And  it  was  faid,  if  fuch  Faults  fhouid  not  be 
amended,  many  Courts  would  be  depri\  ed  of  their 
Jurifdiction.      And    i    am  iure,    if  the  Courts  will 

not 
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not  amend  thefe  Matters,  it  will  overturn  many 
Trials. 

There  is  another  Cafe :  'Tis  in  Cronle  James, 
5  29.  Parker  verf.  Sir  John  Curfcn  (7  Ux.  And 
that  was  a  Trial  at  Bar.  The  lihie  was  enter 'd, 
Et  pradiB.  Johannes  Curfon  (j  Magdalma  -vemunt, 
&■  pradiEla  Magdakna  dicit,  quod  non  eft  hide  ctilpa- 
lilis  ;  &  de  hue  ponit  fe  fnper  Patriam,  &  Attomatus 
Dcmini  Regis  ftmiliter.  Atter  the  Trial  at  Bar,  it 
was  amended  by  the  Docket ;  and  there  it  was 
only,  QiiodJ.Curfun,  Mil  &  Magda'ena  Ux.  ejus, 
placitant  mn  Cul.  which  was  only  a  fhort  Me- 
mcrandum :  Which,  I  thinic,  goes  a  great  way  fur- 
ther than  that  wc  labour  tor. 

There  is  that  Cafe  too,  i  Siderfin  245.  between 
the  King  and  Godfrey.  There  the  Award  was  Vice- 
comitibus,  when  it  (liould  have  httnVicecomiti;  for 
there  was  but  one  Sherift :  But  upon  Examination, 
they  found  it  was  the  Mifprilion  of  the  Clerk;  and 
they  fet  it  right. 

L.  C-  J.  Hvli.  They  indeed  fet  it  right ;  but 
how?  Not  by  Amendment :  But  it  was  inferred  as 
a  Afemorandum  on  the  Roll,  that  there  was  but  one 
Shetift". 

Mr.  Alt.  Cert.  My  Lord,  with  Submiffion,  that's 
as  well  :  For  we  do  not  do  fo  much  ;  for  that  was 
done  after  the  Trial. 

L.  C.  J.  Hilt.     There  was  no  altering  the  Writ. 

Mr.  Att.  Gen.  If  we  ihould  ask  the  Court  to  al- 
ter what  we  did  before  the  Trial,  it  would  be  faid 
we  fhould  ha\e  mov'd  it  before,  and  not  alter.  Now 
to  enter  that  after  the  Trial,  was  much  more  than 
■we  ask. 

There  is  another  Cafe  which  had  the  Opinion  of 
the  Court,  the  Ca!e  of  the  Warden  of  the  Fleet ; 
where  you  were  of  Opinion  to  amend,  (JTc 

L.  C.  J.  Huh.     It  is  not  amended  yet. 

Mr.  Att.  Gen.  My  Lord,  I  cite  it  as  an  Autho- 
rity, that  you  would  have  amended  it,  if  you  had 
any  Thing  to  amend  it  by. 

L.  C,  J.  Holt.  I  did  not  tell  you  what  I  would 
have  done. 

Mr.  Att.  Gen.  Mv  Lord,  I  was  not  in  Court, 
but  1  heard  it  was  fo.  If  it  was  not,  I  was  mif- 
informed.  There  was  a  CommiiTion  taken  out  a- 
gainft  him,  as  being  guilty  of  fevcral  voluntary 
Ef^apes  ,  and  a  Day  was  given  to  appear  at  the 
Kihgs  Bench  the  Sth  of  January.  The  Appear- 
ance was  the  20th  of  January;  but  the  Record 
was  not  enter'ci  it  felf  till  the  3d  or  February  fol- 
lowing ;  fo  that  there  was  a  perfed:  Difcontinu- 
ance. 

This  was  not  feen  at  firfl  ;  but  on  Confideration 
of  the  Court,  they  found  it  out ;  and  the  Council 
moved  the  Court  to  fet  it  right.  I'he  Court  made 
a  Doubt  of  their  Power ;  but  they  enquir'd  when 
it  came  in,  whether  in  Time  or  not  j  and  what 
Minutes  were  for  it.  It  fcems,  the  proper  Minutes 
were  not  to  be  found.  Now  that  being  fo,  it 
would  be  ftrange  for  the  Court  to  make  any  A- 
mendments,  without  any  Copy  to  amend  by.  If 
the  Clerk's  Man  liad  comeHn,  and  produc'd  the  Mi- 
nuses, I  take  it,  the  Senf;  of  the  Court  was,  that 
they  would  amend  it;  tho'  that  was  agreed  to  be  a 
Difcontiuuance. 

Now  I  cite  that  Cafe,  nor  that  you  did  a- 
mend  it  ;  but  would  have  done  it,  if  you  had 
any  thing  to  amend  it  by  :  And  there  was  a  Lif- 
continuauce  of  the  Party.  Now  if  they  could 
have  amended  that,  this  may  be  done  here  for  a 
much  better  Reafon.  There  was  a  Dilcontinuance, 
both  beiore  and  after  the  Trial,  i  think  we  have 
Vol.  V. 
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much  ftronger  Reafon  for  Amendment,  than  was 
in  that  Cafe  :  Tho'  I  mull:  fay,  as  to  that  Cafe,  the 
Bar  were  of  Opinion,  that  the  Clerk  might  have 
enter'd  it  as  on  that  Day,  and  ought  to  have 
done  it ;  and  therefore  they  thought  it"  was  amend- 
able. And  if  that  were  true,  no  queflion  it  was 
amendable.  _  'But  however  the  Opinion  of  that 
Cafe  was,  it  is  an  Argument  to  me,  that  the  Couit 
would  ha\'e  amended  it,  had  they  any  Thing  to 
amend  it  by  :  For  it  was  the  Opinion  of  this  Court 
it  is  amendable.  But  I  think  that  Cafe  is  no  Au- 
thority for  them  :  And  whether  that  be  done  by  the 
help  of  the  Statute  or  no,  is  not  material :  And  the 
Court  would  have  amended  it,  if  it  had  been  the 
firft  Day  of  the  Term. 

This  i  take  to  be  the  Opinion  of  the  Court ;  and 
that  they  did  not  amend  it,  bccaufe  they  had  no 
Authority  to  am.'nd  ic  by. 

There  is  one  Matcer  more,  which  is.  That  this 
Slip  is  the  Fault  of  the  C  lerk  :  For  that  the  Mif- 
tefling  of  the  Writ  is  the  plain  kti  of  the  Clerk  j 
and  in  all  the  Cafes  it  iras  been  held.  Ads  of  the 
Clerk  to  be  amendable  by  the  Common  Law  : 
And  for  that  there  are  a  thouland  Cafes.  This  is 
in  Point  of  Law. 

I  w-ould  beg^  leave  to  cite  a  few  Authorities  in 
Crooke's  Eliz,.  'I'was  agreed,  d  Venire Te/ie'd  out 
of  Term,  is  a  Mifprifrou  ot  the  Clerk. 

L.  C.  J.  Huh.  'i'uere  are  abundance  of  the  like 
Cafes. 

Mr.  Att.  Gen.  I  believe  a  Tnoufand,  therefore 
I  will  not  cite  them. 

We  fubmit  it  to  your  Lordfhip,  whether  it  be 
right,  and  wants  no  Amendniciit :  Or  if  it  be  not 
right,  whether  it  be  not  •..  lendaole  by  Statute  or 
Common  Law.  And  I  hope  we  Ihall  have  the  Be- 
nefit of  the  Verdici. 

Mr.  Serj.  Darnel.  My  Lord,  There  has  been 
fo  much  faid  already,  that  I  (hall  fay  very  little. 
I  fiiall  only  ciie  two  or  three  Cafes.  The 
Queltion  is  only  diis :  Whether  a  Mifprifion 
ot  the  Clerk,  is  not  amendable  in  the  fame 
Term  ?  For  that  we  have  10  Ed.  III.  20.  there 
was  an  Error  amended  of  65  for  59.  I  think 
all  the  other  Cafes  have  been  mention'd  already. 
The  jth  of  Edu).  III.  has  b;en  cited,  and  it  is 
ftrong.  I  have  thought  it  always  fufficient,  with- 
out any  Statute  of  Amendm.nts  :  And  thofe  that 
have  been  amended  by  Com.mon  Law,  will  be  Au- 
thorities in  this  Cafe.  Now  that  the  Court  have 
always  taken  on  them,  as  their  Duty,  to  amend  the 
Faults  of  the  Clerks  in  any  Entry,  or  Procefs,  or 
Continuance,  the  Books  are  full  in  it ;  and  I  hope 
it  will  be  amended  here. 

Mr.  Broderick.  I  pray  your  Lorfhip's  Favour,  to 
fpare  me  a  few  Words  on  the  other  Side.  I  fee 
fo  much  Warmth  in  this  Cale,  that  I  mull  bco- 
leave  to  preface  fomething,  before  I  fpeak  to  the 
Point  of  Law. 

Mr.  Att.  Gen.     You  might  have  wav'd  that. 

Mr.  Bruderiik.  The  Occalion  of  my  faying  that, 
was,  that  Mr.  Attorney  faid.  There  had  been  a 
Noife  about  the  Town  concerning  this  E.xception. 
And  that  a  whole  Party 

Air.  Att.  Gen.     There  has  been  fo« — - 

Mr  Broderick.  I  would  not  be  believ'd  to  con- 
cern my  felf  any  otherwife  for  this  Man,  more  or 
lefs,  than  for  any  other  Client.  Nay,  what  I  am 
concern'd  in,  and  have  to  fay  at  prefent,  doth  concern 
every  Subject  in  England,  as  well  as  Mr.  Tutchin. 
B  b  b  b  2  But 
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But  wiien  'cvvas  faiil,  That  there  was  aDifcontimi-  Care  of  all  his  People  upon  him:  Whereas  theSub- 

-.  ace  iu  the  vale  oF  the  Warden  of  the  F/ff  A,  which,  jett   had  only   his  perfonal   and  private  A  flairs  to 

"af^cr  tiie'l.n"  Tranfaftion  of  that  Caufe,  was  not  look  atter.     And  'tis  no  wonder  that  the  Law  Ihould 

oblerved  by'^the  Council    for  him ;    and  that  they  adjudge,  that  great  Allowances  were  to  be  made  to 

were  clearer- lighted  for  the  OlfervatoY;  I  could  not  the  Crown,  as1:o  its  own  particular  Rights;  That 

fke   thai;    otlierwife,   tlian  as   meant  to    my    felf,  it   ihould   not   be  ty'd  up  to  fo  ftrict  Rules  as  the 


wao  was  Council  for  the  Warden  of  the  Fleet, 
and  am  now  for  this  Deiendant.  I  confefs,  1  did 
not  obfervc  that  Fault  in  the  Cafe  of  the  Warden 
of  the  Fleet,  (nor  ever  had  a  perfeft  Copy  of  that 
Record,  to  enable  me  to  doit  :)  And  I  mufl  own 
at  rh.e  fime  Time,  that  I  had  not  the  Fortune  to 
mai:e  the  Difcovery  in  the  prefent  Cafe.  The  Ex- 
ception was  taken  before  1  was  any  ways  concern 'd 
in  the  Caufe  :  And  when  'twas  made,  1  thought  it  a 
good  Exception;  and  made  no  DifHculty  of  accept- 
ing my  Fee  to  fpeak  to  it. 

iVh:  Att.  Gen.  1  had  another  Meanmg  m  it. 
I  knew  not  that  Mr.  Byoderick  was  Council  tor  the 
Warden  of  the  Fleet. 

Mr.  ALumagiie.  My  Lord,  I  believe  Mr.  Bro- 
(ievick  is  afraid  of  my  Fate  in  this  Cafe  :  I  have 
been  very  much  relleaed  upon  for  being  Council  in 
tiiis  Cafe ;  and  it  has  been  {[iread  about  all  the  Coun- 


Subjeft,  who  was  fuppofed  to  attend  his  own  Af- 
fairs only.  Tliis  is  the  Reafon  generally  given,  why 
the  Crown  had  fuch  a  Prerogative,  that  greater 
and  more  favourable  Allowances  fhould  be  made  in 
its  Suits,  than  in  thofe  of  the  Subjed. 

But  it  has  liitherto  (as  far  as  I  have  been  able  to 
ubferve)  been  taken.  That  the  Law  was  very  nice 
and  tender  in  all  Profecutions,  that  aim  at  the 
charging  the  Subject  with  Crimes  and  Penalties. 
It  fecms  to  be  a  new  Light,  fprung  up  of  late, 
which  has  difcover'd,  that  there  is  a  greater  Ne- 
ceflity  tor  that  Privilege  in  Criminal  Profecutions, 
than  in  Cieil.  The  Opinion  of  the  fucceffive  Ages, 
which  have  made  favourable  Ads  tbr  amending  and 
curing  of  particular  Defects  in  Legal  Proceedings, 
feems  to  have  been  much  otherwile.  In  many  ot 
thefe,  all  Criminal  Profecutions,    of  all  kinds,  are 


_  exprelly  excepted  :  And  where  they  are  not,  I  muft 
ties  in  Eirbud,  by  Dyer  the  News-Writer,  That  I  fay  1  ha\-e  not  heard  yet  quoted  ;  nor  can  find  any 
brcach'd  ieditious  principles  at  the  Trial,  and  was  Cafe  of  Authority,  where  tht/fe  Statutes  were  inter- 
reprimanded  by  your  Loidfnip  tor  it:    And    I  be-  preted  to  extend    to  Profecutions  for  Crimes 


lieVe  Mr.  Brnderkk  is  afraid  ot  the  liice  Scandal. 

L.  C.  7-  BJt.  You  mufl;  not  be  afraid  of  Scan- 
dals. D)er  is  very  familiar  with  me  too  fometimes  : 
But  you  'need  not  fear  fuch  a  little  fcandalous  Pa- 
per of  fuch  a  fcandalous  Author. 

Mr.  Mountague.  My  Lord,  I  am  not  much  con- 
cern'd  at  it,  feeing  it  comes  trom  him. 

Mr.  Brcdcrkk.  1  mufl;  agree.  That  this  is  a 
Point  of  great  Concern  to  the  Crown  ;_  becaufe  all 
Profecutions  for  the  Crown  may  be  atfected  by  it, 
as  Mr.  Attorney  General  faid:  But  on  the  other 
tide,  I  bee  leave  to  fay.  That  (whatever  the  Perfon     would  make  one  wonder,    where  the  Neceffity  was 


I 

perceive,  the  Council  tor  her  Majefly  in  this  Caufe, 
have  in  their  Arguments  relied  very  much  upon  A- 
mendments  made  by  the  Common  Law.  I  can't  pre- 
tend to  be  now  prepar'd  to  run  thro'  each  particular 
Cafe  :  In  general,  it  cannot  be  deny'd,  that  feveral 
Amendments  were  made,  by  a  Power  that  the 
Court  had  at  Common  Law  ;  but  we  think  there 
never  was  any  which  came  up  to  this  Cafe.  And 
indeed,  if  all  the  Amendments  in  the  multitude  of 
Cafes  that  have  been  cited  in  thefe  elaborate  Argu- 
ments,   are  allow'd  as   good  at  Common  Law ;  it 


now  before  the  Court  may  be  '  it  is  of  great  Con 
cern   to   the   Subjed   too:    For  tlie  Rule  in  this 
Cafe,   will  be   a  Rule  in  the  Cafe  of  every  other 
Subjeft  of  England ;  fo  that  tlie  Concern  is  great  on 
both  Sides. 

I  mufl;  beg  Pardon  of  the  Court,  if  in  anfwer- 
ing  oft-hand  to  very  Learned  and  Elaborate  Argu- 
ments, from  the  Ihort  Notes  which  I  have  been 
able  to  take  of  them,  I  happen  to  be  diforder'd  in 
rvlethod:  I  mufl;  take  leave  to  offer  fuch  fhort 
Obfervations  upon  them,  and  give  fuch  Anfwers  to 
them,  as  I  can  at  prefent  ;  as  my  Is5eraory  luggefl;s 
the  Objections  to  me,  tho'  not  in  the  fame  Order 
in  which  they  were  deliver'd.  But  I  will  ufe  my 
Endeavour,  not  to  omit  the  taking  fome  fhort  No- 
tice of  the  general  Heads,  under  wnich  I  apprehend 
all  the  Objeftions  will  fall. 

I  would  obf.rve,  (which  I  think  will  be  an  An- 
fwcr  to  a  great  deal  that  has  been  faid  on  the  other 
Side,)  That  our  Law-Bocks  make  a  very  great  dit- 
fcrence  between  the  King's  Profecutions  in  his  own 
Name,  as  a  Ci\il  Right,  and  Profecutions  wholly 
in  his  Capacity  of  King,  as  he  is  Head  of  the 
Commonwealth;  and  in  the  Exercife  of  his  Royal 
OiEce,  to  ii&ctt  tiie  Subjeft  with,  or  punifli  him 
for  Crimes  thereby  charged  upon  him.  I  agree, 
the  Cafes  cited  by  Sir  Thomas  Powis  and  Mr.  Attor-^ 
iiey  General,  of  Amendment  of  the  King's  Writ  of 
Q^i.  LnpidJt,  and  fome  others ;   and  that  the  Com- 


of  making  an  exprefs  Statute,  for  the  Amendmenc 
of  a  Letter  or  Syllable;  (and  of  the  nice  Doubts 
upon  that)  or  of  the  other  fubfequcnt  Statutes  ot 
Jeojaili  and  Amendments.  The  Court,  to  me,  by 
thefe  Authorities,  would  feem  to  be  arm'd  with  a 
iufHcient  Power  to  have  done  the  Bufinefs,  with- 
out the  lulp  of  any  Statute. 

Tho'  her  Majeity's  Council  rely  principally  up- 
on the  Statute  of  8  Hen.  VL  yet  in  regard  they  do 
not  wave,  or  gi\e  up  the  Aid  ot  the  Statute  3 2 
Hen.  Mill.  (For  Mr.  Attarney  takes  notice,  that 
there  is  a  Qjutre  in  my  Lord  Dyer,  (Dyer,  35 jj 
Whether  the  King,  in  an  hiformation  ai  Intruftcn, 
fliould  not  ha\e  the  Advantage  of  that  Aft  >  And 
he  has  cited  Lord  Dyer,  3415.  of  an  Informatiun 
Q-ii  tarn,  &c.  to  be  within  the  Aft :  And  that 
Lord  Hales,  in  Lord  Fitz^-cjater's  Cafe,  held.  That 
'twas  reafonable,  that  Criminal  Profecutions  fhould 
be  aided)  I  think  it  will  be  very  proper  to  conlider 
how  the  Law  has  been  taken  upon  that  Statute  : 
and  to  fee  whether  the  Reafon  of  thofe  Cafes, 
won't  go  as  tai^  backwards  as  to  the  Statute,  8  Heu. 
VI.  'Ihe  Words  of  the  Statute,  32  77^.  VIII. 
C.  50.  are  not  exprefly  reflrain'd  to  Aftions  or 
Suits  l/etiveeii  Party  and  Patty  ;  though  the  Word 
Party  be  mention'd  in  the  Statute,  both  as  to  the 
Plaincit^'i  or  Demandants,  as  to  the  Tenants  or  De- 
fendants.     And  the  enafting  Claufe  is.  That  from 

_        _  thenceforth,    after    Ijfiie  try'd  Jcr    tlye    Party  Plain- 

nion  Law  gave  greater  Indulgences  to  the  Crown,  tiff  or  Demandatit,  or  for  the  Party  Tenant  or  De- 
m  the  Profecuticn  of  its  Civil  Rights,  than  to  any  fendant,  in  any  tnanner  of  Atlion  or  Suit  at  the 
Subjeft.  The  King  was  known  to  be  employ 'd  in  Common  Laze ;  the  Judges  [hould  proceed  to  give 
the  Concerns  of  the  whole  Kingdom  i    to  have  the     Judgment  in  the  fume,    notwithfianding   any   of  the 
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Afiftakes  therehi  mention  d,  in  like  Fofm  as  if  no  fuch 
Default  or  Negligence  bad  ieen-  It  is  true,  as  Mr. 
Attorney  has  cited  it,  that  'tis  left  a  Q^i^re,  as  it 
ftands  printed  in  my  Lord  Dyer,  which  was  in  the 
1 8th  Year  ot  Qiicen  EUz^nbeth  :  But  even  in  that 
very  Cafe,  'twas  held,  2  2  Eliz,.  that  the  Statute 
did  not  extend  to  it :  As  appears  in  i  Rolls  Re- 
ports, fol.  447.  as  well  as  by  Blackniore's  Cafe,  8. 
Cro.  153.  where  'tis  exprelly  laid,  That  the  Statute 
32  H.  VIII.  extends  not  to  Pleas  of  the  Crown.  And 
this  Point  is  exprelly  agreed  by  the  whole  Court,  in 
Sljeringtcn  'Taluct'i,  Cafe,   i.  Cro.  312. 

A  Venire  Facias  bearing  "Tefte  out  ol  the  Term, 
ana  an  IlVue  tried  upon  it,  is  n  Aufcaizejance  of  Pro- 
ofs, falved  after  Verdict,  by  thcfe  Words  in  the 
Statute  of  3  2//.  VIII. 

So  a  Venire  awarded,  which  bears  'Tcfie  on  a  Siin- 
day,  is  adjiidg'd  to  be  aided  within  thof;  Words. 

Yet  in  T'heobald  and.  NeiDton-j  Cafe,  Style  307, 
there  was  a  Sait  upon  the  Statute  ui  Lnnates ;  and 
the  Dijlringas  bore  T'tfle  on  a  Sunday,  and  out  of 
Term.  Exception  was  taken  to  tliis  after  Verdift, 
and  held  not  to  be  aided  b)'  the  Statutes  o\  Jeofails. 
1  thou<^ht  it  neceilarv,  bv  mentinnine  the  Two  ror- 
mer  Caf-s,  to  ilate  which  of  tlie  Statutes  it  was, 
wiiich  would  have  remedied  the  Tault,  if  the  Sta- 
tute had  extended  to  the  Suit  it  Jelf ;  becaufe  the 
Reporter  (which  i^  no  wonder  in  him)  fo  far  miflook 
the  S.nfe  of  the  Court,  as  to  omit  the  Material  Sta- 
tute, and  to  mention  the  iSthot  Eliz,.  and  21.  Jac. 
in  neither  of  which  Laws  there  are  any  Words 
which  reach  the  Cafe  ;  tho'  in  this  Act  of  3  2  B.  VIII. 
there  are. 

And  in  Lord  Fitz,imter's  Cafe,  cited  by  Mr.  At- 
torney, tho'  my  Lord  Hales  does  fay,  The  Cafe  of 
the  King  will  often  ftand  in  need  of  the  Amendment 
of  a  wrong  Venire ;  and  therefore  he  was  of  Opi- 
nion, to  bring  him  within  tlie  Statute  of  16  and  17 
Car.  II.  which  has  very  extenlive  Words  ;  yet  he 
allows  the  Diifindion  between  his  Criminal  Profe- 
cution,  and  Civil  Action ;  as  appears  in  3  Keb. 
485,  519.  ^ 

In  Percys  Cafe,  21  Car.  II.  i  Vent.  17,  3J.  an 
Information  of  Forgery  at  Common  Law,  laid  the 
Forging  to  be  of  a  Releafe  at  Sherborn  ;  and  the 
gi\  ing  it  in  Evidence,  to  be  at  DorcLefler-  The  De- 
fendant was  convicted  by  a  Jury  de  Vicineto  of  Dor- 
chefter  only  :  '  Fw  as  adjucg'd  to  be  a  Mif-trial ;  and 
a  New  Venire  was  awarded.  For  the  King,  'twas  la- 
bour'd  to  fupport  the  Trial  by  the  Word  Suit  : 
For,  fay  they,  the  Information  is,  SeBa  Domini 
Rtgis ;  fo  that  the  Word  is  extcnlu  e  enough  to 
reach  this  Profecution  :  And  'tis  plainly  out  of  the 
Exception,  which  excepts  no  Information,  but  thofe 
upon  Penal  Statutes.  Bat  the  Court  held.  Any  In- 
formation, tho  at  Cvmmon  Law,  was  not  remedied  by 
the  IVords  or  Intent  of  the  Atl. 

In  the  principal  Cafe  of  Sherington  Talbot,  i  Cro. 
311.  Jones,  320.  2.  Ro.  Ab.  61^.  Information, 
in  nature  of  a  Qijo  IVarranto,  tor  Claiming  Liber- 
ty of  Free  Warren  in  Three  Vills,  in  the  ForeJloiD. 
Defendant  difclaims  in  the  Foreft,  and  in  all  but  one 
Vill ;  and  fays,  That  that  Vill  is  Parcel  of  the  Ma- 
nor of  .'»  and  prefcribcs  for  Free  Warren  in  his  Ma- 
nor ;  Illue  on  that  Prefcription,  and  the  Vifie  is 
from  the  Vill,  not  from  the  Manor  ;  held  to  be  mif- 
tried,  and  not  aided  by  any  of  the  Statutes  of  Jeo- 
fails :  Tho'  not  within  the  Exception ;  becatife  the 
Statutes  do  mt  extend  to  the  King  s  Cafe.  He  not  beinv 
named.  The  then  Judges  thought  tlus  a  Reafi^n^; 
wliich  will  equally  extend  to  the  King's  Cafe,  upon 
the  former  Statutes  of  Amendments.      And  Mr, 
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Noy,  a  very  Learhed  Predece/Tor  of  Mr.  Attorney  Ge" 
neral's,  did  not  venture  to  carry  the  Point  furthe*^ 
for  his  Matter,  tlian  to  a  Peradventure  he  might 
have  the  Advantage  of  thofe  A6ts,  in  cafe  of  a 
Q^iare  Impcdit,  or  other  C/'z^// Right  where  the  Suit 
is  in  the  King's  proper  Name,  and  not  by  his  Stile 
of  King  only. 

Nothing  is  more  plain,  than  the  Difference  which 
the  Law  makes  between  Cafes  where  the  King  pro- 
fecutes  his  Right  in  his  own  Name,  as  for  a  Civil 
Right,  and  where  the  Profecution  is  in  his  Capacity 
of  King,  and  in  the  Exercife  of  the  Royal  Autho- 
rity. If  the  King  (Henricns  Rex)  brings  a  Qiiare 
Impedit,  and  dies  belore  Judgment,  the  very  Writ  a- 
bates;  becaufe  Henricus  Rex,  who  was  nam'd  by 
his  proper  Name,  ceafes  to  be.  But  if  the  Profecu- 
tion be  p;  0  Domimo  Rege,  tho'  the  King  in  individuu 
be  dead,  yet  Dcminiis  Rex  in  genere  not  being  dead, 
the  Information  or  Indiftment  fhall  ftand,  to  be 
profecuted  by  the  Succctlor.  Yet  all  Procefs  upon 
them,  wherein  his  own  Name  is  ufed,  and  not  his 
Name  of  Kingly  OlFice  only,  fhall  fall  3  becaufe  the 
particular  Perlon  is  dead. 

According  to  this  Dirtinftion,  I  do  agree,  That 
where  the  King  fues  in  his  own  Name  for  a  Civil 
Right,  his  Suit  has  more  Favour  allow'd  to  it  than 
that  of  a  Common  Perfon.  And  fo  far  goes  the 
Cafe  in  Blackmore'^C-A^c,  8  Cro.  ij<5.  before-mcn- 
tion'd,  cited  by  Sir  Thcmas  Puwis ;  That  a  Writ 
ot  Qiiare  Impedit,  which  was  prefentere  for  prefen- 
ta,e,  was  amended  ;  being  the  Kings  Cafe.  Tho' 
had  it  been  the  Cafe  of  a  common  Perfon,  it  could 
not  have  been  amended  :  For  no  Original  Writ  was 
at  Common  Law  amendable  in  the  Cafe  of  a  com- 
mon Perfon.  But  that  an  Information  or  Indift- 
ment  ever  found  Favour  beyond,  or  equal  with  a 
C?W  Aftion,  I  never  heard  before;  nor  find  any 
Authority  quoted  to  warrant  it  now.  I  would  take 
leave  to  mention  the  Cafe,  i  3  Car.  II.  in  Scan.  Har- 
drefs,  217.  (9)  Pitt  her  and  Joner :  'Twas  an  Infor- 
?nation  upon  the  Att  of  Navigation  for  Importing 
Spices,  being  the  Growth  of  Afia,  Africa,  or  A?ne- 
rica,  from  Holland  beyond  the  Seas,  not  being  the 
Place  where  fuch  Goods  were  firft  and  moft  ulually 
Ihipp'd  for  Tranfportation,  comra  Forjnam  Statmi, 
The  Defendant  pleaded,  he  did  not  import  them 
contra  Formam  Statiiti,  and  Illue  upon  it ;  and  Ver- 
di(5t  againfl  the  Defendant.  He  moved  in  Arreft  of 
Judgment,  That  'twas  nor  laid,  that  thefe  Commo- 
dities were  not  of  the  Growth  of  Hiliand.  To  this 
'twas  laid,  That  the  Verditt  would  help  that,  it 
neceflarily  implying  it :  For  that  they  were  laid  to 
be  of  the  Growth  of  Afia,  Africa,  or  Afnerica,  and 
imported  from  Holland  ;  which  fhews  thofe  were  ui- 
ftinft  Places  :  And  the  Defendant  could  not  elfe 
have  been  found  guilty,  contra  For?nam  Statiiti.  Yet, 
alter  long  Debate,  the  Exception  was  held  to  be  a 
good  one,  and  the  Judgment  was  arrefted. 

I  muft  obierve,  'Fhat  the  Council  for  the  Infor- 
mer in  this  Cafe,  had  not  the  Courage  fo  much  as 
to  hope  for  Aid  from,  or  mention  the  Statures  of 
Jeojails  in  this  Cafe.  They  cite  there  'Johnfn\ 
Cafe,  2.  Cro.  6op.  undChol/uley's,  P.  i.Cro.  4(5.4.. 
where  in  Criminal  Profecutions  reafonable  Intend- 
ments after  a  Verdift,  are  allowed  at  Common 
Law.  But  tho'  nothing  was  wanting  in  this  Cafe, 
but  an  Averment  that  Holland  was  not  within  A/Ja, 
Africa  or  America,  (which  muft  necelTarily  be  pro- 
ved at  the  Trial,  elfe  the  Defendant  could  not  have 
been  convifted)  they  either  did  not  know,  that  the 
want  of  an  Avermea:  ot  a  Thing  nccelTary  to  be  z- 
verred,  if  Iflue  be  taken  upon  another  Point,  is  aid- 
ed 
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ns  a  Mifplendhg,  by  the  Statute  3  2  Henry  VIII. 
(tho'  th-j'  Cafes  of  it  are  numberkfs);  or  they  did 
not  think  there  was  any  Colour  for  offering  to  extend 
that  Statvte  to  a  Penal  Law,  with  regard  to  the  In- 
tereft  the  King  has  in  the  Profecution,  tlio'  a  com- 
mon Perfon  was  the  Informer;  and  tho'  tliere  is  no 
Exception  of  Informations  on  Penal  Laws. 

As  to  the  Cafes  cited  on  the  other  Side,  of  A- 
niendments  at  the  Common  Law  by  the  King  s  Pre- 
roc"ative;  I  muft  rely  upon  the  Dirterence  I  have 
r.h'eadv  taken  between  Cfiminal  and  Civil  Cafes  ; 
and  that  there  are  not  any  Inflances  of  Amend- 
ments in  0-/w/;/rt/Frofecutions.  As  to  feveral  other^ 
Cafes,  which  have  been  cited  by  the  other  Side,  ot 
Amendments  upon  Returns  to  Certioravi's,  Returns 
upon  IVrits  of  Error,  &c.  Thofe,  with  SubmilTi- 
on,  win  not  come  up  at  all  to  the  prcfent  Cafe. 
When  a  Record  is  certified  upon  a  Certiorari,  Sec. 
the  Parchment  annexed  to  the  Writ,  is  fuppofed  to 
be  the  real  Original  Record ;  and  that  remains  in 
the  Court  here,  and  is  become  by  the  Return  a  Re- 
cord of  this  Court.  Where,  by  the  Courfe  of  the 
Court,  'tis  enter'd  upon  a  Roll  here,  if  in  the  Entry 
it  varies  from  that  that  is  the  true  Record,  it  is  the 
Duty  of  the  Court  to  take  Care,  that  the  Mis  Entry 
be  rectify 'd  ;  and  the  Record,  which  is  tranfciibed 
here,  m.ade  agreeable  to  the  Original.  The  redi- 
f\'ing  fuch  Mis-Entries,  or  Mis-Copyings,  are  not  A- 
mtndments  of  Fai;lts  in  a  Record,  (for  that  iaulty 
millakcn  Entry  is  not  really  the  Record)  but  mak- 
ing true  Entries  of  the  Record.  And  upon  the  like 
Reaf^n  was  the  Miftake  rettined  in  Sir  H  Tufton's 
Cafe,  I  Cro.  144.  where  there  was  a  Gonfent  or  the 
Parties  for  Entring  a  Judgment  by  Difclaimer,  by 
Virtue  cr  Preten:e  cf  Letters  Parents,  beurir:g  D>ite 
7  Jac.  which  Words  were  inieited  in  tae  Pap-r- 
Eock,  bv  the  Attorney  General's  own  Hand  ;  yet 
omitted  by  the  Clerk,  in  the  Entring  it  upon  tne 
Roll :  There,  upon  great  Examination,  and  Confi- 
deration  of  the  Circumftances,  all  Parties  confenting 
that  Mis-Entry  was  correfted ;  being,  as  the  Eock 
fays,  no  more  than  zchen  a  Special  Verdict  is  mis-en- 
ter'd  ;  'c:hicb  is  rectified  by  the  Notes  oj  the  Clerk  of 
the  Afft-z^e.  But  it  is  very  much  infilled  on,  That 
the  Statute  8  H.  VI.  C.  12.  (hall  extend  to  this 
Cafe  becaufe  there  are  particular  Criininal  Profecu- 
ticns  excepted  therein,  of  which  this  is  not  one  I 
do  net  find  that  there  has  been  one  Authority 
cited,  when  it  was  ever  held,  that  that  Law  extended 
to  any  Pleas  of  the  Cro-xn.  And  I  take  the  uni'orm 
Opinion  of  near  Three  Centuries,  fince  that  Sta- 
tute, to  be  againfl  it. 

Mr.  Attorney  relies  much  upon  the  Cafe  or  the 
King  againft  Percival  and  Godfrey,  and  others,  Sid. 
244.  where  the  Venire  for  the  Trying  the  Defen- 
dants, upon  an  Indictment  for  a  Rict,  was  directed 
Vicecornitilns  de  Canterbury,  and  return'd  by  R.  S. 
Viceccnies  ;  the  City  having  in  truth  but  one  She- 
rifl":  There,  upon  Examination  of  the  Shetiff  him- 
felfupon  Oath,  in  Court,  (who  fwore  that  City  had 
but  one  Sheriil:")  there  was  an  Amendment.  But 
what  was  that?  !Not  ot  any  Thing  that  was  the 
Act  of  the  CoLiit :  But  the  Sheriff  adds  to  his  En- 
dorfement  upon  the  Writ,  (when  he  had  anfwer'd 
finc;le,)  There  that  was  not  any  other  Sheriff  ;  as  it 
appears  in  the  fame  Book,  and  in  i  Keb.  900  (71), 
901  (75):  And  this  the  Court  held  to  be  well,  up- 
on the  Authority  of  the  Book  of  39  //.  VI. /.  40. 
where  a  Writ  was  direaed  Coronatoribtis,  and  re- 
turned by  one  Coroner  only,  yet  held  to  be  well  : 
For,  fay  the  Court,  we  won't  take  notice  there  are 
more  Coroners  than  one.     And  fo  Jufi:.  Wyndham 


laid,  in  this  Cafe,  We  fhall  intend  but  cne  Sherift', 
unlefs  more  appear  ;   i  Keh.  90 1 . 

A  good  Part  of  Mr.  Attorney's  Argument  feems 
to  tend  to  the  making  it  not  neceflary,  or  at  leaft 
dilputable  whether  it  be  neceflary,  that  the  Dijlrin- 
gAS  (hould  be  Te/ie'd  on  the  fame  Day  that  the  A- 
zuard  is.  V/on't  that  Argument  turn  another  way 
than  'tis  intended  ?  If  it  be  a  doubtful  Thing,  whe- 
ther it  be  right  or  not  ;  I  doubt  it  will  be  an  Er- 
ror in  Judgment,  like  the  making  out  an  improper 
Writ  in  the  Debet  and  DetJnet,  where  it  fhould  be 
in  the  Detinet  only  :  And  then,  tho'  it  is  a  De- 
fault of  the  Clerk,  'twill  not  be  fuch  a  Default  as 
will  be  within  the  Aid  of  the  Statu':e,  ii:  that  fliould 
be  held  to  extend  to  the  Cafe.  If  it  were  a  doubt- 
ful Thing,  it  can't  be  faid  he  had  a  certain  Rule  to 
walk  by  :  But  he  ventur'd  upon  his  own  Judgment ; 
in  which  if  he  has  chanced  to  miflake,  'tis  not  a- 
mendable  as  a  Thing  of  courfe.  But  in  truth,  if  it 
were  to  be  enquir'o.  into,  I  believe  'twould  be  found 
not  to  be  an  Error  in  Judgment  in  the  Clerk,  but  a 
Miflake  ot  a  Matter  ot  Fact,  in  taking  Sunday  to  be 
the  fiift  Day  of  the  Term. 

Mr.  Att.  Gen.     That  will  not  alter  it. 

Nir.  B:  cderick.  There  has  been  another  Cafe  ci- 
ted ;  the  King  and  Wakct ;  wh.re  a  P.everfal  of  an 
Attainder  was  pronounced,  and  the  Judgment  of  Re- 
vcrlal  aciualiy  entei^'d  up  ;  yet  being  dene  by  Sur- 
p.ize,  the  Entry  ot  the  Reverfal  was  fet  afide,  and 
razed  out  cf  the  Record^  Surely  that  cannot  be  an 
AuthLiity  tor  any.  There  the  Entry  was  wholly 
irre?uiir,  C'.'mtrary  to  the  Rules  of  the  Court  :  For 
the  Ji  dgment  of  the  Court  is  not  compleat,  till  the 
End  or  ttie  Terra. 

L.  C.  J.  HJt.  'Tis  in  the  Breaft  of  the  Court 
during  the  whole  Term. 

Mr.  Broderick.  And  if  any  one,  within  the 
Term,  withcut  the  Direftion  of  the  Court,  wiil  en- 
ter a  Tiling  as  the  Al^  of  the  Court ;  fhall  not  the 
Court  hare  a  Pov.'cr  to  refoi'ra  that  Irregularity,  and 
do  themfelves  right  ?  This  is  not  an  Amendment  of 
a  Record,  but  a  Reforming  of  an  ill  Prafticej  a 
preventing  of  an  Attempt  to  make  that  an  Aft  and 
Record  of  the  Court,  which  really  is  not  fo.  Nei- 
ther does  my  Lord  Macclesfield''..  Cafe  bear  any  Pro- 
portion to  this. 

There  is  no  Queflion,  but  that  a  Court,  which 
is  intruflcd  v.ich  the  Cuftody  and  Prefervation  of 
the  Records  wherein  other  Pcrfons  are  concerned, 
may  take  care  upon  any  Mifchance  ;  and  thatthcy 
have  a  Power  to  put  Tr.ings  into  their  right  State  : 
As  in  cafe  ot  Fire,  or  any  inevitable  Accidents,  tlie 
Court,  incident  to  their  Trull  of  the  Cuftody  of 
the  Records,  and  by  tfie  Authority  they  have  to  do 
Right  and  J^illice  to  all  Perfons,  muft  have  a  Power 
to  fupply  fucfi  Lofles. 

As  to  the  Cafe  of  the  Warden  of  the  Fleet,  there 
was  no  Amtndm.ent  made :  But  if  there  had,  it 
would  not  have  come  up  to  this  Cafe.  I  may,  I 
am  fure,  fafely  affirm,  that  the  Court  did  declare, 
I'hat  was  not  to  be  efteem'd  a  Criminal  Profecuti- 
on ;  in  regard  there  was  not  to  be  a  Judgment  to 
punifh  the  Party,  but  the  Proceeding  was  only  to 
transfer  the  Eftate  to  the  Crown  by  way  of  Forfei- 
ture. 

The  Council  who  have  argued  for  the  Qiieen, 
have  not  cited  any  one  Authiority,  of  an  Amend- 
ment in  a  Crttninal  Cafe,  within  the  Statute  of  14 
£.111.  or  8  N.  VI.  C.  12  or  proving,  that  thofc 
Statutes  extend  to  Cafes  of  that  kind  :  But  they  call 
upon  us,  fince  the  Words  feem  to  be  large  enougli 
to  reach  both,   (efpecially  thofc  of  8  H.  V'l    ivheie 
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there  are  fome  particular  Criminal  Prufccutions  men- 
tion'd  and  excepted)  to  produce  fome  Authority, 
to  efcablifh  the  Diftinftion  between  Criminal  and  Ci- 
vil Cafes.  We  think  the  daily  P.  aclice  in  Civil 
Cafes,  and  the  -want  of  a  Jingle  In/lance  in  a  Cri- 
minal one,  carries  a  ftrong  Argument,  it  we  could 
go  no  further  :  But  I  think  we  do  not  want  an  cx- 
prcfs  Authority  in  this  Point  too.  Orde  and  Mor- 
ton, T'rin.  II.  Jac.  I.  Ro.  Ab.  201.  There  a  Writ 
of  Venire  Facias  out  of  the  B.  R.  was  Venire  Fac. 
duodecim,  &C.  ccrum  Nobis  apud  JVe/lmona/ieriiw!, 
tdicunqiie  fusrimas  in  Anglia  :  But  the  Roll  was 
well,  omitting  the  Words  apud  IVtflmonaJleriiDn. 
'Twas  adjudg'ti  the  V/rit  might  be  amended  by  the 
Roll  ;  for  'tis  but  Matter  of  Form.  This  was  a 
Default  in  the  Body  of  the  Writ,  and  amended  by 
the  Statute  of  8  H.  VI.  as  a  Default  of  the  Clerk. 

Yet  Brigs  arid  T^hompjuns,  &c.  Tel.  60.  iii.  In 
an  Information  u^on  the  Statute  21  /£  VIII.  againfl 
Spiritual  Perjuns  taking  Farms,  the  Award  of  the 
Venire  facias  upon  the  Roll  was  right,  returnable 
ubiciinq;  but  the  Writ  it  fell  was  returnable  co- 
ram  iiobis,  omitting  ul/ici-nq;  and  fo  it  did  not  an- 
fwer  the  Award  upon  the  Roll.  This  certainly  had 
been  amendable  in  a  Civil  Plea,  but  the  Report 
tells  us,  that  Judgment  was  (laid  upon  it.  And, 
my  Lord,  I  will  beg  the  Liberty  to  make  this  Ob- 
fervaticn  upon  the  Cafe  of  the  King  againf:  Percival 
and  Gcdfr\,  (which  is  fo  much  relied  on.)  There 
are  fome  Cafes  of  fo  odious  a  Nature,  and  move 
fiich  Indignation,  that  there  is  a  Danger  of  Things 
being  pafl'ed  over  unobferved,  whicli  would  not 
have  been  admitted  in  another  Cafe.  That  was  the 
Cafe  of  one  of  the  King's  Meflengers,  employed  in 
His  Majefty's  immediate  Service,  barbaroufly  in- 
fulted  and  abufed  in  his  Inn  at  Canterbury,  by  the 
Defendants  and  a  great  Rabble  of  People :  As  the 
Oftence  was  very  flaming,  the  Refenrment  of  the 
Court  ran  high ;  and  they  thought  it  reafonable  to 
do  in  that  Cafe,  what  perhaps  in  an  ordinary  one 
they  might  not  eafily  have  done  :  Yet  what  was  then 
done,  is  now  to  be  cited  for  a  Prciident  in  every 
Criminal  Cafe  whatfoever.  I  mud  lay  the  fame  in 
this  Cafe  ;  whatever  my  Client  is  charged  with,  the 
Rule  given  in  his  Cafe  may  aftett  every  Man  in 
England,  who  fhall  hereafter  be  charged  criminally  : 
And  therefore  I  doubt  not  your  Lordfhip  will  very 
well  coniider  ot  it. 

I  hope,  my  Lord,  I  have  given  fome  Anfwcr  to 
moft  of  the  Things  that  have  been  iniifted  ;  and 
that  upon  the  v.hole  Matter,  this  Millake  will  not 
be  accountcei  a  lliing  amendable  by  Law. 

Mr.  Mountague.  My  Lord,  in  Anfwer  to  what 
has  been  faid,  I  (hall  not  preface  what  I  have  to 
fay  with  any  Apology  for  being  of  Council  with 
Mr.  Tutchin,  tho'  I  have  been  egregioufly  mifrepre- 
fented  in  what  I  did,  as  Council  ror  him  at  Guild- 
Hall-  I  know  your  Lordfhip  is  no  Refpefter  of 
Perfons,  but  will  have  the  fame  Regard  to  one  De- 
fendant as  another. 

Mr-  Att.  Gen.  I  am  not  concern 'd  at  any 
Thing  that  has  been  Written  or  Printed  about  that 
Trial 

L-  C.  y.  Huh.     We  will  take  no  Notice  of  that- 

Mr.  Mountague.  My  Lord,  as  to  what  Mr.  At- 
torney General  anei  Sir  Thomas  Powis  have  faici,  I 
beg  leave  in  the  Hilt.Plae^eto  take  Notice  wherein  it 
iswe  agree,  and  in  what  we  fliall  differ.  Firft,  we 
agree  that  this  Cau.f;  is  a_  Caufe  of  the  grcateft  Con- 
Itqucnce.  Mr.  Attorney  tells  your  Lordfhip,  it  con- 
cerns all  the  Proceedings  of  the  Crow  n ;  and  1  hope 
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I  may  be  pardoned  if  I  fay,  it  is  of  no  lefs  Con- 
cern to  the  Defendant  and  the  Subjefts  of  England. 
I  would  therefore  pay  that  Refpect  to  the  Court, 
not  haft ily  to  fpeak  to  a  Point  of  this  Moment,  but 
fliall  defire  to  have  Time  to  look  on  thofe  Cafes  that 
have  been  mentioned. 

L.  C.  J.  Holt.  If  you  will  do  this,  you  may  con- 
fider  the  Statute  of  H.  VI.  for  thofe  Wor<ls  are  ge- 
neral and  not  relative  either  to  Ci\  il  or  Criminal 
Cafes  in  particular.  It  remedies  the  Mifehief  be- 
tween Plantitf  and  Defendant  generally. 

Mr._  J.  Pozvel.  Mr.  B.oderick  has  not  taken  No- 
tice of  tliat  Objedion  that  my  Lord  Cuke  takes  No- 
tice of,  Becauie  the}'  are  not  excepted,  therefore  they 
are  included. 

L.  C.  y.  Holt.  I  would  have  you  confider  why 
it  is  not  within  the  Words  of  the  Statute.  It  is  as 
plain  that  it  is  the  Fault  of  the  Clerk  as  can  be ; 
he  had  the  Roll  before  him,  therefore  it  muft  be  the 
Miftake  of  the  Clerk,  l^he  Award  of  the  Writ  is 
the  Ad  of  the  Court,  and  that  was  the  23d  ,  now 
this  Writ  did  bear  Date  the  24th,  and  I  believe 
we  did  not  award  the  Writ  the  24th,  therefore  it 
is  to  be  judged  they  miftook  the  Time  of  the  Te/le. 
For  the  Record  fays  the  23d,  and  this  Writ  fays 
not  till  the  24th.  Now  why  fhould  not  this  be 
within  the  Statute  of  H.  VI.  For  it  is  the  Milpri- 
iion  or  the  Clerk  ?  And  then  the  Qiiellion  is,  whe- 
ther that  Statute  does  not  extend  to  this  Matter. 

Mr.  J.  Pvzvel.  I  do  indeed  quefdon  whether  any 
Statute  of  yeojails  extends  to  it  ;  but  this  Statute 
does  not,  as  appears  by  8  Coke,  becaufe  they  are  ex- 
cepted. There  are  Indictments  of  Felony  and  Trea- 
fon  that  are  excepted.  Now  that  this  is  a  Mifpri- 
lion  of  the  Clerk  is  plain,  becaufe  he  had  the  Award 
of  the  Court. 

Sir  T.  Poivis.  I  think  all  agree  it  was  perfe£}ly 
a  Miftake,  and  that  makes  it  a  difputable  Cafe  ;  I 
do  not  (land  on  it  as  if  it  were  right,  but  grant  it 
was  a  perfeel  Miftake  ;  and  then  that  Objeftion  is 
clear,  that  Criminal  Matters  arc  not  within  the  Sta- 
tutes of  feofails,  and  it  is  certain  moft  of  them  are 
excepted,  viz..  Indiftments,  in  this  Statute  of  H. 
VI.  where  it  is  faid  what  are  excepted,  &c.  'Tis 
true  you  cannot  amend  what  are  excepted,  where 
the  Party  was  in  Danger  of  Life  ;  but  it  leaves  out 
in  Inferior  Matters  ;  therefore  it  feems,  that  what- 
ever was  faid  of  Criminal  Matters,  was  intended  of 
the  greater  Criminal  Matters,  and  fo  was  the  Opi- 
nion in  the  Cdfe  of     

L.  C.  y.  Holt.  That  was  a  Civil  Caufe,  but  we 
thought  we  could  not  amend  it :  For  it  would  be 
contrary  to  our  Duty  as  Judges,  to  alter  a  Record. 
And  therefore  we  refufed  even  in  Point  of  Scandal 
in  that  Cafe  ;  alfo  on  Examination  we  found  that 
v»'e  could  not  amend  it,  contrary  to  Truth, 
^  Sir  T.  Powis.  My  Lord,  we  had  not  in  that 
Cafe  any  Thing  to  amend  by ;  but  here  we  have  a 
Roll  to  direct  us. 

Mr.  Att.  Gen.  If  your  Lordfliip  indulge  them 
from  Time  to  Time  to  put  it  off,  we  fhall  never  have 
done. 

Mr.  Mountague.  My  Lord,  I  am  not  prepared 
to  anfwer  what  has  been  faid,  for  I  did  not  expeft 
this  Motion  w(Uild  have  been  made. 

Mr.  Att.  Gen.     That  we  may  be  once  at  an  End 
I  would  fain  hear  what  they  have  to  fay,  and  whe- 
ther they  have  any  more  Exceptions. 

L  C.  y.  Holt.  Have  you  any  more  Exceptions 
to  make  ? 

Mr.  Mountague.  My  Lord,  we  have  no  more 
Exceptions  to  the  Matter  we  are  now  upon^  wliieh 
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is  fctting  afide  the  Trial.  You  know  Mr.  Attorney, 
there  are  Two  Thinj^s  incumbent  on  a  Defendant's 
Council.  One  is  to  let  alide  the  Trial  if  he  can, 
and  that  is  the  Thing  we  arc  now  upon  :  The  o- 
ther  is,  to  move  in  Arreft  of  Judgment.  Kow  Mr. 
Attorney  well  knows  'twiU  be  a  Waver  of  our  Mo- 
tion for  a  new  Trial  to  ftir  any  Thing  in  Arreft  of 
Judgment. 

Mr.  Att.  Gen.       He    that    makes     E^■ceptions 
fliould  be   prepared  to  give   all  his  Exceptions  to- 


gether. 


Mr.  J.  Poixel.  This  is  nor  a  Motion  to  fet  afide 
the  Trial  ? 

Mr.  Moiintague.  Yes,  my  Lord,  it  is  to  fet  afide 
the  Trial :  Not  to  arreft  Judgment  being  given  upon 
the  Verdict. 

Sir  'T.  Po^i■■is.  My  Lord,  if  they  have  any  more 
Exceptions  to  ofter,  1  delire  they  may  let  us  have 
them  now. 

Mr.  J.  Poicel.  If  there  be  an  Error  in  the  Writ 
there  muft  be  a  Diflringas  de  ncvo,  there  muft  be  a 
new  Diftringas  only  ifliied,  you  cannot  make  it  a 
Difeontinuancc  of  the  wliole  Proceedings;  but  there 
muft  be  a  new  Award  of  a  Diftringas^  the  Error 
wherein  is  the  Caufe  of  Exception  j  if  we  fhould 
gi\e  our  Opinion  that  it  is  not  amendable,  we 
fliould  try  him  next  Week. 

Mr.  Att.  Gen.  My  Lord,  they  fliould  lay  down 
all  tlitir  Exceptions  together. 

Mr.  Muuntagiie.  My  Lord,  I  know  you  do  not 
cxpeft  in  this  Cafe  any  Thing  Ihould  be  done  other- 
wife  than  what  i^  ufual  in  all  other  Cafes.  Now  1 
appeal  to  Mr.  Attorney  if  it  be  not  the  conftant 
Courfe  here,  to  move  firft  for  a  new  Trial ;  and  if 
you  objeft  any  Thing  in  Arreft  of  Judgment,  it  is 
generally  faid,  you  have  waved  your  Motion  for  a 
new  Trial. 

L.  C.  y.  Holt.     No,  that  is  not  fo. 

Mr.  Moiintague.  My  Lord,  we  are  now  in  your 
Judgment,  whether  this  Man  fnall  be  tried  again  or 
not  ?  And  if  we  fhall  happen  to  prevail  for  a  new 
Trial,  then  it  will  be  a  Difad\antage  to  our  Client 
to  have  told  our  Exceptions  to  the  Information,  for 
then  Mr.  Attorney  will  pray  to  amend. 

L.  C.  J.  Holt.  '  You  are  fo  far  in  the  right,  if  in- 
deed here  were  a  Verdict — — . 

that  is  unqueftionablc,  that  is  your  proper  Time 
to  mo\e  in  Arreft  of  Judgment ;  but  if  this  Verdift 
be  not  right,  it  is  too  foon  to  make  Exceptions  to 
tiic  Information.  Then  we  fhall  tell  you  what  we 
have  to  do, 

Mr.  Att.  Gen.  I  am  content  they  fhould  keep 
their  Learning  to  themfelves;  but,  my  Lord,  if  they 
will  not  do  that,  I  hope  you  will  not  give  them 
further  Time. 

L.  C.  J.  Holt.  We  flaall  give  them  but  till  to 
Morrow. 

Mr.  J.  PoiKel.  Mr.  Muuntagiie,  it  is  a  ftrange 
Thing  that  you  fhall  make  an  Exception,  and  not 
be  ready  to  maintain  it  ;  at  this  Rate^any  Profecu- 
tion  whatfoever  may  be  hung  up  and  delayed.  If 
this  be  the  way,  we  muft  give  you  the  lefs  Time. 

Mr.  Mountagiie.  My  Lord,  I  fhall  entirely  fub' 
mit  to  what  the  Court  ftiall  think  fit  to  order  ;  but 
'tis  now  pretty  late  in  the  Day,  and  your  Lordftiip 
knows  'tis  a  Sitting  tliis  Afternoon  in  Middlefes, 
and  to  Morrow  is  another  Sitting  in  London,  where 
I  am  already  retained  to  be,  and  1  know  not  how 
late  your  Lordfhip  may  keep  us  in  both  Places  : 
Your  Lordihip  feldom  difcharges  us  till  late  at 
Night,  and  it  will  be  impoffible  for  me  to  look 
into  the  Authorities  which  have  been  quoted,  much 


lefs  to  confider  of  any  Thing  that  will  be  fit  to 
oftcr  in  anfwer  to  both  thefe  learned  Arguments,  in 
a  Matter  which  I  muft  profefs  is  altogether  new  to 
me. 

Mt.  J.  Povjel.  There  are  Amendments  made  e- 
very  Day. 

Mr.  Moiintague.  My  Lord,  I  hope  I  fhall  fhew 
you  it  has  not  been  done  yet,  in  any  fnch  Cafe 
as  this,  neither  can  it  be  done,  with  Submif- 
fion. 

L.  C.  J.  Hit.  You  fliould  have  prepared  for  it. 
I  will  tell  you  of  a  Cafe  at  Hick/s-Hall,  where  I  my 
felf  took  the  like  Exception,  but  it  was  over-ruled 
by  Sir  Wiliia7n  S?nit/}  the  then  Chairman  of  the  Sef- 
iions.  In  an  Indiftmcnt  againft for  a  wrong- 
ful Entry,  &c.  there  was  a  Miftake  in  the  Time  of 
the  Entry  aUedged,  &c.  And  they  amended  die 
Fault  by  the  Statute  of  £.  VI. 

Mr.  Att.  Gen.  My  Lord,  I  hope  you  will  give 
them  but  till  To-morrow. 

Mr.  Mountague.  I  hope  you  will  not  prefs  that 
Mr.  Attorney,  who  have  been  fo  lately  a  Nifi  Prius 
Prafticer. 

Mr.  J.  Poivel.  You  are  not  prefs'd  in  it  ;  none 
can  imagine  you  came  here  in  this  Cafe,  and  that 
you  were  not  provided  to  defend  it.  I  hope  you  are 
as  ready  as  Mr.  Broderick,  he  is  but  your  Affiftant, 
and  yet  he  was  ready. 

Mr.  Mountague.  It  will  be  impoffible  for  me  to 
be  more  ready  To-morrow.  I  will  rather  go  on 
with  it  now,  than  do  it  To-morrow.  This  is  a  new 
Motion,  and  I  did  not  in  the  leaft  expeft  it. 

Mr.  Att.  Gen.  This  is  no  new  Motion,  1  believe 
none  would  believe  but  it  would  be  made. 

Mr.  J.  Pov:is.  Why  can't  you  be  as  ready  as 
Mr.  Broderick  is  ? 

Mr.  Mountague.  I  do  not  pretend  to  fet  my  felf 
upon  the  fame  Level  with  Mr.  Broderick :  Tho'  he 
be  ready  to  give  an  Anfwer  extempore  to  the  Argu- 
ments that  have  been  made,  I  hope  vour  Lordfhip 
will  indulge  me  with  a  Day  or  Two  more  to  confi- 
der of  what  has  been  faid,  fince  the  Qiieftion  now 
before  the  Court  is  of  that  Concern  to  aU  the  Sub- 
jects of  England.  My  Lord,  I  defire  we  may  have 
but  till  T'hurfday  next,  and  by  that  time  I  will 
undertake  to  be  ready. 

Mr.  J.  PuiL-el-  When  you  make  an  Exception, 
you  ought  to  be  ready  to  defend  it. 

Mr.  Mountague.  It  was  impoffible  for  me  to  fore- 
fee  what  Courl'e  the  Attorney  General  would  take  to 
obviate  the  Objei^ions  I  have  made.  I  muft  own 
1  did  not  expect  this  Motion  for  an  Amendment ; 
I  thought  ot  that  the  leaft  of  any  Thing,  becaufe  I 
never  knew  the  like  Attempt  in  a  Criminal  Profecu- 
tion.  And  fince  Mr.  Attorney  General  has  been 
pleafed  to  countenance  the  Exception  I  have  taken, 
with  a  Weeks  Confideration  of  it ;  I  ought  in  Ci- 
vility to  pay  as  much  RefpcCt  to  the  Arguments  he 
has  made  in  Anfwer  to  it.  And  therefore  I  muft 
beg  a  little  Time  cf  your  Lordfhip,  as  well  to  fliew 
my  Refpeft  to  Mr.  Attorney  General,  as  to  difchargc 
my  Duty  to  my  Client. 

Air.  Att.  Gen.     I  defire  none  of  your  Refpcct. 

Mr.  Mountague.  I  hope,  Mr.  Attorney,  you  ate 
not  angry  becaufe  I  would  pa)'  Refped:  to  you. 

Cur.  '  Well,  Take  Time  till  tburfday. 

\  'r'-r-'     ■^o-uejuhr  23.      1704. 
L  C.  J.  Holt.      Mr.  Attorney,      have    you   any 
Thing  to  move  ? 

Mr.  Att.  Gen.  My  Lord,  I  attend  here  only  up- 
on the  Account  of  Mr.  T'utchin. 

L.C.J.  Holt. 
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L.  C.  7.  Holt.  Who  is  for  Mr.  Tutchin  .? 
Mr.  Moimtagtie.  My  Lord,  I  am  of  Council  for 
Mr.  "Tutchin,  and  I  am  to  Day  to  fhew  your  T.ord- 
ftiipCaufe  why  the  Motion  made  the  other  Day  by 
the  Council  for  the  Queen  to  amend  the  Tefte  of  the 
Writ  of  Diflrjngas  cannot  be  allow 'd.  And  fince 
the  Court  hath  been  pleafed  to  indulge  me  with  a 
little  Time  to  think  of  the  learned  Arguments  that 
have  been  made  both  by  Sir  T.  Powis,  and  Mr.  At- 
torne\  General ;  and  to  look  into  the  Authorities 
uhich  have  been  cited,  f  hope  1  (hall  take  up  lefs 
of  your  Lordfhip's  Time  than  if  I  had  been  put  to 
aiilwer  extempore  to  the  feveral  Matters  that  have 
been  infilled  upon.  For  I  muft  beg  leave  to  fay, 
that  upon  Confideration  of  what  was  then  ofter'd, 
I  do  find  that  a  j^reat  many  Things  that  were  then 
{aid,  do  not  carry  that  Weight  along  with  them  as 
I  did  then  apprehend.  And  tho'  I  do  not  Quefti- 
on  but  every  Thing  that  can  be  thought  of  has 
been  faid  lor  the  obtaining  fuch  an  Amendment, 
yet  I  have  the  Satisfaftion  at  laS:  to  find  that  there 
is  but  one  Cafe,  and  that  is  what  your  Lordfhip 
•was  pl;aled  to  mention,  of  the  Judgment  of  Sir  IVil- 
iiam  Smith,  that  looks  like  a  Pr/fidenr  for  this  A- 
mendmcnt.  My  Lord,  in  fpeaking  to  this  Matter 
I  fhall  not  trouble  the  Court  with  many  new  Cita- 
tions out  ot  Fitz^-herhert  and  Brook's  Abridgment, 
Title  Amendment ;  for  I  perceive  the  Gentlemen  on 
the  other  fide  have  look'd  over  the  Bed-RoU  of 
Cafes  which  are  to  be  met  with  there,  and  find, 
that  they  have  taken  notice  of  every  Thing  that 
will  make  to  their  Purpofe ;  my  Bufinefs  therefore 
Ihall  be,  clofcly  to  apply  my  felf  to  the  Confidera- 
tion or  what  they  on  the  other  Side  did  inllit  on  ; 
ana  I  hope  I  fhall  be  able  to  fhevv  to  your  Lordfhip 
tuat  nct.hing  they  have  faid  will  warrant  this  A- 
mendment. 

But  before  T  enter  upon  the  Argumentative  Part, 
I  miiit  beg  leave  fhortly  to  flate  the  Cafe  it  felf, 
trJ  foe  V  how  it  now  ftands  before  the  Court;  and 
if  i  miftake  in  giving  an  Account  of  the  lealf  Mat- 
ter o;  Fa6t,  I  dcfire  Mr.  Attorney  General  would  in- 
terrupt me  fo  far  as  to  fet  me  right ;  for  if  we  do 
Dot  agree  in  the  State  of  the  Cafe,  our  arguing 
will  be  to  very  little  Purpofe. 

Mr.  Att.  Gen.  It  is  the  Record  that  is  in  Dif- 
pute,  it  is  not  Matter  of  Faft. 

Mr.  Mountague.  Mr.  Attorney,  there  is  fome- 
tliing  of  Paul  beiides  the  Record,  which  is  now  be- 
fore the  Court,  This  Information  was  exhibited  in 
Eafter  Term  laft,  and  the  Defendant  pleaded  to  it 
in  Trinity  Term  ;  and  lifue  being  then  joyned,  a 
Venire  Facias  was  awarded,  and  made  returnable 
the  firft  Day  of  this  Michaelmas  Term.  On  that 
Day  (the  Roll  fays)  all  the  Parties  did  appear ;  but 
none  of  the  Jury  came,  and  thereupon  the  Court  did 
order,  that  a  Diflringas  fhould  iflue,  and  be  return- 
ed hither.  Die  Jo-jis  proxime  poft  Crajl.  Animarum : 
On  the  Return  of  the  Writ  of  Diflringas,  which  is 
now  before  the  Court,  the  Defendant  appear'd  in 
Court,  and  by  his  Council  took  Exception  to  the 
Tefle  of  this  Writ,  becaufe  it  was  not  iflued  as  the 
Roll  haih  awarded,  on  the  Day  he  was  prefent  in 
Court  which  was  the  23d  Day  of  Otlober,  but  on 
the  next  Day  which  was  the  24th  Day  of  OEiober, 
when  he  is  fuppofed  to  be  out  ot  Court  ;  fo  that  the 
Award  has  plainly  not  been  complied  with,  and 
therefore  the  Writ  which  is  now  before  the  Court 
.was  taken  without  any  Authority  from  the  Court,  and 
the  Trial  caruiot  be  fupported,  becaufe  the  Day 
and  Place  mentioned  in  the  Diflringas,  was  not  ap- 
pointed per  fermarn  Statuti,  in  the  Prefence  of  the 
Vol.  V. 
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Parties.  For  thefe  and  other  Reafons,  it  was  pray- 
ed in  his  behalf  that  all  the  Proceedings  upon  this 
Diflringas  fhould  be  vacated. 

Mr.  Att.  Gen.  The  Day  is  right  when  the  Per- 
fons  arc  to  appear,  and  the  Award  of  the  Niji  Prins 
is  as  it  fhould  be. 

Mr.  Munutague.  The  Return  is  Die  Jovis  frox. 
pofl  Craflin.  Anmiarum.  as  it  is  in  the  Roll,  but  the 
Tefte  of  the  Writ  is  the  Day  after  it  was  award- 
ed. 

L.  C.  J.  Holt.     The  Award  is  right. 
Mr.  Motinta'fue.     My  Lord,  we  own  the  Award 
is  right  on  the  Roll. 

L.  C.  J.  Holt.  But  the  Qiieftion  is,  whether  the 
Tefle  of  the  Writ  be  as  it  fhould  be. 

Mr.  Mountague.  My  Lord  the  Writ  that  is  now 
before  you  being  Tefle'd  on  the  24th  of  OTtolei  can- 
not be  faid  to  be  taken  out  upon  any  other  Day  than 
the  24th  of  Ofloler,  and  in  that  it  is  not  purfuant 
to  the  Roll.  Upon  the  taking  of  this  Exception  Mr. 
Attorney  was  fiirprized,  and  could  not  then  fay  much 
to  it  ;  but  defired  Time  to  enquire  how  it  came  to 
be  fo. 

Mr.  Att.  Gen.  I  could  have  faid  as  much  to  it 
then,  as  after  Four  Days ;  it  became  you  to  have 
been  as  ready. 

Mr.  Munutague.  My  Lord,  Mr.  Attorney  is  a 
little  too  hali.y  for  mc  in  this  Matter.  I  intend, 
to  do  him  right,  if  he'll  have  Patience  to  hear  me 
out. 

L.  C.  J.  Holt.     Ci^me  to  the  Point. 
Air.  Att.  Gen.     Tnis  is  a  popular  Argument,  and 
fpoken  ad  captandum  Populum. 

Mr.  Mountague.  Mr.  Attorney  did  ask  fome  time 
to  have  this  Matter  enquired  into,  and  that  Re- 
quefl;  was  a~reed  to  :  And  upon  Examination  it  ap- 
pears that  this  Writ  was  adually  taken  out  after 
the  Firft  Day  of  the  Term  ;  and  the  Clerk  being 
doubtful  with  himfelf  how  to  make  the  Tefte,  ask'd. 
the  Mafter  how  to  Tefle  it,  and  he  direded  it  to 
be  Tefle'd  the  24th  of  0 climber ;  and  upon  this  arifes 
this  Motion.  The  Gentlemen  that  are  of  the 
Queen's  Council  pray  that  it  may  be  amended,  and 
the  Qiieftion  is,  whether  it  can  be  fet  right  ;  and 
with  Submiffion,  I  think  it  cannot,  and  that  no 
fuch  Obliteration  ought  to  be  made,  though  the 
Defendant  were  iound  Guilty  of  Six  Times  as  ma- 
ny Crimes  as  he  ftands  now  charged  with.  I  muft 
agree  with  Mr.  Attorney,  in  what  he  fays  with  re- 
lation to  the  Confequence  of  the  Determination  of 
this  Point,  that  it  will  be  a  Prefidcnt  that  will  af- 
feCt  all  the  Proc:edir.gs  of  the  Crown  in  all  inch 
Cafes.  And  this  it  is  that  makes  it  to  be  a  Mat- 
ter of  wonderiul  Confequence  to  the  People,  as  w\:ll 
as  to  the  Crown  ;  for  tho'  under  the  prefent  Ad- 
miniftration  of  Affairs  innocent  Men  may  think 
themfelves  very  fate,  yet  no  body  can  be  fure  in  af- 
ter Ages  that  they  fhall  not  tall  under  violent  Profe- 
cutions ;  and  then  Slips  and  Miftakes  may  be  of 
Service.  My  Lord,  hitherto  1  may  fay,  all  .A-dvan- 
tages  of  this  kind  have  been  allowed  to  Detendants 
in  Criminal  Cafes ;  and  upon  this  Occafion  ic  may 
be  obferved,  that  even  Actons  Qi^ii  tarn  upon  Penal 
Statutes,  have  always  been  excepted  out  ot  the  Sta- 
tutes of  Jeofails  ;  and  from  hence,  I  think,  arifes 
an  Argument  a  Fortiori,  that  the  Jeofails  of  Clerks 
in  Profecutions  more  penal,  are  not  to  be  amended. 
Sir  Thomas  Powis  in  his  Argument  did,  as  1  re- 
member, inlift  upon  thefe  Two  Pfopoiitions,  and 
as  I  take  it  he  was  feconued  in  them  by  Mr.  Attor' 
ney ;  Firft,  That  the  Tefle  of  this  Writ  is  amendr,- 
ble  by  the  Common-Law:  and  if  not  that,  Secondly, 
C  c  c  c  It 
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^t  is  to  be  amended  by  the  Statutes  of  Amendments, 
either  by  that  of  14  £.  III.  or  that  of  8  H.  VI.  And 
Two  Reafons  were  given  for  this  Opinion  ;  Firfty 
Becaufe  it  appears  to  be  a  plain  Miftake  in  the 
Clerk  5  and  Secondly,  becaufe  they  come  to  move 
for  the  Amendment  in  the  fame  Term  wherein  the 
Writ  was  fued  torth  and  return'd. 

Now,  my  Lord,  in  Anfwer  to  both  thefe  Rea- 
fcns  and  Allertions,  I  hope  I  fliall  make  it  appear  in 
the  firll  Place,  that  this  Tefie  cannot  be  alter'd,  ei- 
ther by  the  Common  Law,  or  by  the  Statute  Law : 
And  in  the  next  place  I  hope  lo  fhcw  your  Lord- 
fhip  that  tne  making  the  Tffie  of  this  Writ  to  be  up- 
on OEivber  24.  is  not  purely  a  Slip  in  the  Clerk,  but 
does  proceed  from  the  Nefcience  of  him  that  was 
advikd  with  about  it.  And  altho'  this  Motion  for 
an  Amendm.cnr  be  made  the  lame  Term  the  Error 
has  been  committed  in  ;  yet  it  is  not  in  the  Power 
of  the  Court  to  fct  it  right. 

As  to  the  firft  of  thefe  Particulars,  1  Ihall  readily 
aj^ree  with  Sir  T'honias  Poxvis  and  Mr   Attorney  Ge- 
neral,   That  by  the  Common  Law   many  Tilings 
were  to  be  amended  without  the  Help  or  any  Aft 
of  Parliament ;    but  the   Thing  that  I  deny,    and 
which,  with  Submiffion,    has  not  yet  been  proved 
by  any  Authority  that  has  been   quoted,    is,  Tnat 
no  Error  in  tlie  'fejle  of  any  Procefs  that  does  iflue 
out  of  the  Couit  and  is  returned  back  again  by  the 
Sheriff",  can  be  alter'd  by  the  Rules  of  the  Common 
Law,  and  I  hope  by  and  by  to  make  it  appear,  not 
by  any  Ad  of  Parliament  neither.     My  Lord  Coke 
in  Blackmre's  Cafe  LiL  8.  Fol.  1^6.  Land  I'i-J  a. 
does  fay,  as  has  been  obferved,  that  the  Judges  by 
the  Common  Law  may  amend  the  Entry  of  their  own 
Judgment,    or  any  other  Part  of  the  Record,   the 
lame  Term  ;   but  he  does   not  there  fay,  that  they 
may  amend   any  Writ  made  out  and  returned  by 
any  Officer  or   Minifter   of  the   Court.     And  the 
Reafon  given  why  they  may  amend  their  own  Judg- 
ments and  the  Continuance  entred  upon  the  Roll  is, 
becaufe  fuch  Things  as  they  themfelves  do,  are  faid 
to  remain  in  their  own  Brcafts  till  the  End  of  the 
Term  :     But  finely  the  Actions  of  another  Perfon, 
his  difobedience  to  the  Order  of  the  Court,  can  ne- 
ver be  look'd  upon  as  an  Aft  of  the  Judges.     And 
I  cannot  fee  how  a  Writ  taken  out  in  Pais  which  is 
never  in  Court  till  it  be  brought  thither  by  the  Hands 
of  the  Sheriff,  can  be  faid  to  remain  in  the  Breads 
of  the  Judges.     The  Inllances  of  Amendments  by 
the  Common   Law  which  are   given    by   my  Lord 
Coke,  are  in  the  Entries  of   Efibigns  and  Continu- 
ances, and  fuch   like  Mifprifions  del  Conn  Mefme  : 
As  for  Inflance  in  5  £.111.  Ful.  25.  PF.  brought  a 
Precipe  againlf  B.  who  vouches  C.  to  warranty,  and 
he  enters  into  the  Warranty  and  pleads  to  Iffue  and 
a  Venire  facias  is  awarded,  and  the  Jury  is  afterward 
put  in  refpite,  and  the  Entry  of  that  upon  the  Roll 
was  in  this  Manner,   jnrata  inter  B.  and  C.  that  is 
between   tlie  Tenant,    and  the  Vouchee  ponitur  in 
RefpeEium,    and  fo  it  appears  on  the  Roll,  whereas 
it  {hould   have  been  inter  W.  the  Demandant,  and 
C.  quern  B.  vocavit  ad  Waryantnnt.     Now  tliis  was 
look'd  on  as  the  Clerk's  Miftake  in  the  Entry  of  tlie 
Order  of  the  Court,  and  fo  it  was  amended.  Coke's 
8ch  Report,  f.   1 5  7-  /'• 

Now,  my  Lord,  with  Submiffion)  this  Cafe  and 
all  the  reil  of  the  Cafes  that  have  been  mentioned 
for  Amendments  at  the  Common  Law  will  only 
jufufy  an  Amendment  of  the  Roll.  And  indeed 
had  there  been  an  Error  in  the  Entry  of  the  Award 
of  the  Diflrihgas,  I  fhould  rather  think  that  amend- 
■  able  than  this  j   for   'tis  certainly  more  realbnable 


that  the  Court  fhould  intermeddle  with  their  own 
A6ts  than  with  the  Afts  of  another.     Till  this  Writ 
was  return'd,    annex'd  to  the  Nifi  prim  Roll,   the 
Court  had  nothing  to  do  witli  it.      And  now  this 
Writ  is  before  the  Court,  yoar  Lordfliip  is  only  to 
judge,    whether  it   be   purfuant  to  your  Award  or 
not  J  if  it  be  not  made  right,  it  mull  be  imputed  to 
tlie  Fault    of  the  Perfon  that  made  it  out  ;  and  the 
Court  can  never  be  faid  to  be  in  Fault,  if  the  Clerk 
employed  makes  out  a  Writ  contrary  to  direftion ;  and 
if  the  Party  concern'd  fufier  by  fuch  Miftake  he  may 
thank  himfclf  for  employing   fuch  an  Agent.     But 
Sir  TImnai   Potvis  lays,    that  this   Amendm.ent    is 
pray'd  on  Behalf  of  the  Qiieen,    whofe  Prerogative 
it  is  to  iiavc  many  Advantages  in  Pleading,  which 
the  Subject  fhall  not  have.     My  Lord,  with  Submif- 
lion  to  better   Judgments,    I  conceive  that  for  this 
very  Reafon  the  Qiieen's  Council  have  the  lefs  Rea- 
fon to  pray  an  Amendment.     For  fince  they  have 
other  Prerogatives  to  have   reccurfe  to,  they  ought 
not  to  ask  this  belides.     Your  Lordfhips  will  often 
h.earken  to  us  when  we  move  for  new  Trials  in  Acti- 
ons of  Debt  upon  a  Bond  where  tlie  Verdidt  and 
Judgment  are  conclufive  :     When  you  will  not  give 
ear  to  fuch  a  Motion  in   Ejectment,    where  the  lo- 
iing  Side  may  have  frefti  Adions  if  they  will.     Bur, 
my  Lord,    not  to  rely  altogether  on  this  Anfwer,  I 
fhall  add  this   one  Word  further,  that  according  to 
my  fmall  Oblervation  thefe  Advantages  in  Plead- 
ing do  not  beli^ng  to  the  Throne  in  the  Pleas  of  the 
Crown,  but  in  inch  Adions  as  Qiiare  impedits,  and 
the  like.     As  to  the  particular  Inftances  that  have 
been  mentioned,    I  conceive   they  do  not  come  up 
to  the  Caie  in  the  Qiieftion.     The  firft  Cafe  which  I 
have  taken  down  as  cited  by  Sir  T'homas  Po-wis,    is 
Brook's  ^ihridgment,  'Title  Amendments,  /  32.  and 
that  is,  That  if  Judgment  be  entred  otherwife  than 
the  Truth  is,  it  fhall  be  amended  in  the  fame  Term, 
becaufe  the  Record  is,    in  les  Cores  des  Jn/iices  mef- 
me  le  tertn  &  nemy   in  le  RoB.     This  Cafe  is  one  of 
the  Authorities  taken  Notice  of  in  the  8th  Report, 
to   warrant   the  Amendments   of  the   Ads  of  the 
Courr,  but  does  not  in  the  Icaft  relate  to  the  A- 
mendment  of  Writs  and  Procefs  which  are  fued  out 
and  executed  in  Pais. 

The  next  Cafe  was  4  H.  VI.  /  16.  which  is  only, 
whether  he  that  cafts  an  Efloign  for  a  Tenant  in  a 
For?nedon  fliall  be  permitted  to  take  Exception  to 
the  Writ  which  appears  to  be  vicious.  The  De- 
mandant there  was  the  Ward  of  the  Crown,  and  he 
that  caft  the  Eifoign  for  the  Tenant,  took  Excepti- 
on to  the  Writ.  The  Exception  was  this ;  That  in 
the  Style  of  the  King  he  is  faid  to  be  Dii.x  Hibernia: 
inftead  of  Do?ninns,  and  he  would  have  had  the 
Writ  for  that  Reafon  to  be  quafli'd.  And  there 
Martin  demands  whether  the  Writ  fhall  not  be  a- 
mended  Jscome  le  Roy  mefme  Joit  party,  and  the  Cafe 
concludes  with  quare  Legem- 

As  to  the  Cafe  of  Fif^herbert,  Title  Amendment 
/.  19.  that  is  what  my  Lord  Coke  takes  notice  of  in 
Blacbnore's  Cafe,  when  he  fays,  that  in  a.  quare  im- 
pedit  brought  for  the  King,  the  Word  prefentcre 
was  put  inftead  of  Piejentare,  and  it  was  held  that 
it  fhould  be  amended,  but  how  does  the  Book  fay 
it  was  amended  ?  Wliy  the  Writ  it  felf  was  brought 
into  Chancery  &  la  jiiit  Amend.  Now  I  take  that 
to  be  tantamount  to  the  iffuing  of  a  new  Writ.  Moft 
of  the  otlier  Cafes  m.entioned  out  of  the  old  Year 
Books,  are  relating  to  Amendments  in  Civil  Cafes, 
and  therefore  I  fliall  fpend  no  more  Time  in  taking 
notice  of  them  particularly. 

Mv 
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My  Lord,    the  next  Thing  to  be  confider*d  is, 
Whether   any  Statutes  do  direft  fuch  an  Amend- 
ment as  this  J  and  I  hold  they  do  not.     Indeed  the 
fir  ft  of  thcfe,  which  is  14  £.  3.  Chap.  6.  is  pretty 
home ;  the  Words  are,  that  by  the  Mifprilion  of  a 
Clerk  in  any  Place  wherefoever  it  be,  no  Procefs  fhall 
be  annuU'dj  or  difcontiniied,  by  Miftake  in  writing 
one  Letter,  or  one  Syllable,  too  much,  or  too  little; 
but  as  foon  as  it  Ihall  be  perceived  by  Challenge  of 
the  Party,  or  in  any  other  Manner,  it  fiiall  inllant- 
ly  be  amended  in  due  Form.     Now  here  are  as  large 
Words  to  fit  the  Purpofe,   as  Mr.  Attorney  can  de- 
lire,  and  if  he  were  now  to  frame  an  Ad  of  Parlia- 
ment,  I  don't  know  how   Mr.  Attorney  could  make 
it  fuller  J  and  I  muft  confefs,  if  I  were  to  argue  this 
Point  within  a  Year  after  the  making  of  fuch  an 
A<3;  of  Parliament,  I  fhould  reckon  my  fclf  to  have 
a  difficult  Province  to   maintain,  that  this  Mifpri- 
fion  docs  not  come  within  the  Purview  of  fuch  an 
A6:  :  All  therefore  that  I  fhall  fay  to  it  is,   that  it 
is  now  a  great   many  Years  fince  this  and  all  Sta- 
tutes of  Amendments  have  been  made,  and  no  one 
adjudged  Cafe  as  I  know  of,    does  fay,    that  Cri- 
minal Proceedings  are  within  the  Purview  of  this 
Statute.      Mr.  Attorney    General,    as   I  remember, 
did,    in  his  Argument  admit  that  this  Statute  of 
145.  IIL    Chap,  6.    did  not  extend  to  Ctiminal 
Cafes. 

Mr.  Att.  Gen,     I  deny  that  ;  I  did  enforce  it. 

L.  C.  J.  Holt.  I  do  not  remember  he  did  admit 
that. 

Mr.  Momitngue.  Then  I  acquit  him  of  it,  and 
to  fhew  him  that  I  meant  him  no  wrong  by  fuppo- 
fing  he  faid  fo,  I  will  mention  fome  Authorities 
that  are  exprefs  in  this  Point. 

Mr.  Att.  Gen.  I  did  enforce  that  Statute  by 
fubfequent  Statutes,  particularly  by  the  Statute  of 
8  Hen.  VI.  Chap.  1 2.  tor  there  the  Word  Procefs  is 
included. 

Mr.  Mount  ague.  Perhaps  Mr.  Attorney  General 
did  fo  ;  but  if  he  had  admitted  it,  he  would  not 
have  been  in  the  wrong,  if  my  Lord  Coke  be  in 
the  right  in  what  he  fays.  For  in  the  fame  Cafe  of 
Blackmore,  fol.  157.  fpeaking  of  the  Extent  of  the 
Word  Procefs,  he  fays,  "  This  Statute  muft  be  un- 
"  derftood  to  mean  Procefs  in  all  Aftions,  Real, 
"  Pcrfonal,  and  Mix'd  ;  and  not  Procefs  in  Pleas 
"  of  the  Crown.  And  my  Lord  Coke  does  not  here 
aflign  it  for  a  Reafon,  becaufe  they  are  excepted ; 
for  in  this  Statute  of  14  Edw.  III.  C.  6.  there  is  no 
Exception  :  And  therefore  fpeaking  of  this  Statute, 
he  could  not  fay,  Pleas  of  the  Crown  are  there  ex- 
cepted ;  yet  he  is  politive  this  Statute  does  not  ex- 
tend to  any  other  Procefs,  than  what  illiies  in  Adi- 
ons  Real,  Perfonal  and  Mix'd.  Now  what  can  be 
the  Reafon,  that  Procefs  in  all  Criminal  Cafcsftiould 
be  excepted  out  of  this  Statute,  by  the  Interpreta- 
tion of  the  Judges  in  all  Ages ;  when  the  Words 
arc  fo  full,  that  no  Procefs  whatfocvcr  (hall  be  an- 
nuU'd  by  any  Mifprilion,  wherefoever  it  be  ?  Tru- 
ly, I  can't  conceive  otherwife,  but  that  the  J'ldges 
in  all  Ages  have  thought  it  reafonable,  all  Advan- 
tages (hould  be  allow'd  to  People  under  fuch  Profe- 
cutions. 

Mr.  Attorney  General  did  feem  to  give  another 
Reafon,  That  the  Crown  not  being  named,  was  a 
great  Argument  that  it  did  not  want  the  Aid  of 
fuch  an  Ad  of  Parliament  ;  but  that  the  King  had 
a  Right  by  the  Common  Law  to  make  Amend- 
ments. And  for  this  he  cited  Hardrefs,  fol.  504, 
That  before  Judgment,  therg  can  be  no  Difcontihu- 
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ance  in  the  Cafe  of  the  King;  and  2  Cr'o.fol.  211, 
Beechers  Cafe.     Now  if  this  be  fo,  as  he  would 
have  it,    that  all  Procefs  in  the  King's  Cafe  is  a- 
mendable  by  tiie  Common  Law,  and  all  other  Pro- 
cefs by  this  Statute  ;    how  comes  there  to  be  any 
Occalion  for  my  Lord  Coke  to  caution  us  about  the 
Extent  of  this  Ad  of  Parliament,  by  faying,  it  ex- 
tends to  Procefs  in  Pleas  Real,  Perfonal,  and  Mix- 
ed ;  but  not  in  Pleas  of  the  Crown  ?     What  does  it 
fignify,  whether  this  Procefs  be  amendable  at  Com- 
mon Law,    or  by  tlie  Statute,    if  it  be  amendable  > 
But  on  the  other  fide,  one  may  ftrongly  inkr,  that 
it  no  Procefs  were  amendcble  before  the  Statute  14 
Edw.  III.    and  that  Statute  fays,    all  Procefs  here- 
after fhall  be   amended  ;   it    was   then  fit  for  my 
Lord  Coke  to  tell  us.  That  tho'  thtfe  Words  in  the 
Statute  feem  very  extenfivc,  yet  it  I;as  been  the  O- 
pinion  of  all  Ages  fince,  that  no  Procefs,  but  what 
illucs  in  Adions  Real,  Perfonal  and   Mix'd,    are 
meant  by  it. 

I  do  take  it  therefore,  with  great  Submiflion  to 
Mr.  Attorney,  that  the  right  Inference  to  be  made 
from  this  Notamen  of  my  Lord  Coke,  is  to  caution 
the  Reader  not  to  conclude  over-haftily,  from  the 
Comprehenfivenefs  of  the  Words  of  the  Statute,  that 
Procefs  may  be  amended  in  Criminal  Cafes.  That 
way  his  Admonition  may  be  of  Service :  But  the 
other  way  with  great  Refpcd  to  his  Memory  I 
fpeak  it ;  it  will  fignify  little.  As  to  the  Cafe  of 
Beecher,  and  the  other  Qiiotation  out  of  Hardrefs, 
nothing  more  can  be  inferr'd  from  them  than  what 
already  has  been  taken  Notice  of;  that  after  the 
Term  they  may  enter  Continuances  before  Judg- 
ments. This  appears  by  the  Cafe  in  3d  Levin  430. 
where  all  the  Cafes  cited  by  Mr.  Attorney  to  this 
Purpofe  are  taken  notice  of. 

Now  we  come  to  the  next  Ad  of  8  H.  VI.  The 
Words  of  which  Statute,  as  I  apprehend,  Mr.  At- 
torney did  ftrongly  rely  on  :  For  there,  fays  he,  are 
Exceptions  of  Appeals,  Indidments  of  Treafon,  and 
of  Felonies,  and  of  Outlawries  for  the  fame  ;  and 
nothing  is  faid  of  Informations  ;  and  the  King's 
Judges  have  thereby  Power  to  amend  all  that  they 
think  the  Mifprifion  of  any  Clerk,  in  any  Writ, 
Warrant  of  Attorney  or  Panel  in  Affirmance  of 
Judgments.  Now  the  Anfwer  that  I  would  ofter 
to  this  Statute,  is.  That  the  Words  in  the  enading 
Part,  are  not  larger  than  tlie  Words  arc  in  the 
14th  of  Edw  iil.  that  is,  they  are  not  larger  as 
to  this  Purpofe.  The  Words  indeed  of  this  Ad 
are.  That  all  Mifprifions  of  Clerks,  in  all  Writs, 
(hall  be  amended.  The  Words  in  the  Ad  of  Edv3. 
III.  are.  That  all  Mifprifions,  in  all  Proceifes 
whatfoever,  (hall  be  amended.  And  I  take  the 
Words,  all  Procefs  ixihatfoever,  to  be  as  extenfive  to 
the  prefent  Cafe,  as  to  fay.  All  Writs  fhall  be  a- 
mended.  Therefore  I  cannot  fee,  from  the  enad- 
ing Part,  why  one  Ad,  to  wit,  that  of  Henry  VI. 
(hould  include  Criminal  Proceedings,  when  that  of 
Ed-w.  III.  does  not  include  them.  Thus  much  for 
the  enading  Part. 

Now  I  ftiall  take  notice  of  the  Exceptions. 
There  are  indeed  fome  Things  mentioned  to  be  ex- 
cepted out  of  die  Purview  of  this  Ad  of  Henry  VI. 
which  are  not  excepted  out  of  the  former  in  Ed" 
■ward  Ill's  Time ;  as  Appeals  and  Indidments  :  But 
I  think  they  were  put  in  ex  akindauti  Cautela,  to 
(hew,  that  the  Law  Makers  did  not  intend  to  in- 
clude Criminal  Proceedings.  And  tho'  fome  Parti= 
culars  are  only  mention'd  ;  yet  1  hope  the  Rule  of 
E^xprefjio  untus,  (ha'n't  hold  in  the  Expofition  of 
C  c  c  c  -1  Afts 
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Aas  of  Parliament, 
that  is  not  named. 

By  Ihthton,  Seft.  21.  it  appears,  tliere  are  ma- 
ny Eftate  Tails,  befides  thofe  that  are  particularly 
mention'd  by  the  Statute  of  JVeft.  2.  de  Donis  Cm- 
ditionalibus.  And  there  are  many  Offices  not  with- 
in the  Purview  of  the  Statute  of  5  and  6  Edw.  VL 
Chap.  16.  that  are  of  more  Confideration  than  the 
Park-Keeper's  Place,  which  are  not  mentioned  in 
the  ExccDtions  of  that  Statute,  againft  the  Buying 
and  Sdlins?  Offices.  And  therefore  I  can't  think 
any  great'  Weight  is  to  be  kid  upon  the  Statutes 
mentfonin^  Appeals  and  Indidments  ;  efpecially 
fmce  the  Opinion  of  all  Ages,  iince  the  making  the 
Statutes  oi  Amendments,  fecms  to  concur  againft 
extending  the    Power  of   Amending  to  Criminal 

Cafes. 

My  Lord,  It  would  be  an  endlefs  Thing  to  enu- 
merate the  feveral  Indiftments  and  Informations, 
that  have  been  quaffi'd  within  the  compafs  of  my 
Memory,  by  reafon  of  Clerks  Miftakes.  I  fhall  in- 
ftance  but  in  one,  and  that  is  the  Cafe  of  the  Qiieen 
and  Frankling ;  where  no  longer  ago  than  the  Be- 
ginning of  this  Term,  your  Lordfhip  and  the  whole 
Court  "quafh'd  an  IndiCtmcnt,  becaufe  the  Clerk  had 
writ  in  the  Caption,  Pyafehtam  Exiftit,  inftead  of 
Prafemat  Esiflit.  V.ccc  was  but  a  Letter  to  a- 
mend:  and  this  mull:  plaiuly  be  the  Clerk's  Mi- 
flake,  not  his  Fault  in  wanting  Skill  in  fuch  Cafe.^ 
But  I  take  it,  the  Cafe  now  before  the  Court  is  of 
a  ditlerent  Nature.  Thz  Tefieing  of  this  Writ^  the 
z^ch  of  Otiober,  cannot  b.  accounted  a  Slip  of  the 
Clerk,  but  did  proceed  from  wrong  Advice.  And 
this  is  the  Third  Tning  1  propos'd  to  fpeak  to  :  If 
this  Writ  with  the  Tefte  had  been  entered  upon  the 
Roll,  and  tranfcribed  only  thence  to  deliver  to  the 
Sheriff  ;  perhaps  the  varying  from  the  Day  menti- 
on'd in  the  Roll,  might  be  accounted  a  Slip  of  the 
Clerk  :  But  when  this  Writ  was  made  out,  it  was 
certainly  a  Day  after  the  Time  it  ought  to  have 
iflued  ;  and  upon  Advice  ask'd,  it  was  direfted  fo 
to  be  Tejle'd.     So  this  is  not  a  Slip. 

If  it  be  infifted  upon,  That  this  Miftake  hap- 
pen'd  thro'  Forgctfulnefs  of  the  Day  the  Term  did 
begin  on ;  to  that  I  muft  anfwer.  That  all  Know- 
ledge is  faid  to  be  nothing  but  Retninijcentia.  If  a 
Man  forget  any  Thing  that  he  has  read  or  heard 
of,  he  may  be  faid  to  be  as  ignorant  of  that,  as 
if  he  had  never  known  it.  ^'ow  it  plainly  appears, 
that  they  who  were  advifcd  with  about  the  lefle  of 
this  Writ,  did  not  then  know  on  what  Day  the 
Term  did  begin,  and  therefore  Tefli/d  the  Writ  the 
24th,  inftead  of  the  23d.  I  muft  therefore,  in  Be- 
half of  my  Client,  iniift  upc^n  it,  that  this  Error 
proceeds  lirom  the  Nefcienc.  of  the  Advifer,  and 
not  from  the  Slip  of  the  Writer.  And  this  Point 
will  fet  us  clear  of  all  the  Statutes  of  Amendments, 
if  tiiey  did  extend  to  Criminal  Cafes. 

As  to  the  grand  Cafe  of  Hanisi,  reported  in 
Crodke  "James,  tol.  502.  that  has  been  fo  very  much 
relied  on,  I  hope,  upon  Confideration,  it  will  not 
appear  to  be  fo*  great  a  Goliah  as  it  was  reprefcnted 
to  be.  There  was  an  Indiftment  for  a  Nufance 
reinov'd  hither  by  Certurari  ;  and  the  Record  that 
was  tranfmitted,  was  found  imperfeft,^  in  a  Point 
which  was  inconfiftent  with  the  Verdift  :  For  in 
truth  the  Plea  of  Not  Guilty  was  omitted.  And 
what  did  the  Court  do  hereupon?  Why,  they  fent 
for  the  Clerk  of  Affize,  in  whofe  Time  the  Re- 
cord was  filed  below ;  and  he  was  order'd  to  amend 
that  which  was  come  hither  by  the  Certiorari,   and 


fet  it  right :    I  fuppofe,    by  making  it  agree  with 
the  Original  Proceedings,  which  rematn'd  upon  the 
File  below.     Now,    does  Mr.  Attorney  think  this  is 
like  the  Amendment    he  would  make,  ftippofing  all 
in  Harris's  Cafe  were  rightly  done  ?    Does  Mr.  At- 
torney think,    that   this  will  juftify  the  Amendment 
now    propos'd  ?     Which  is,    indeed,    making  this 
Writ  to  be  another  Wiit  than  it  is  :    For  a  Writ 
that  is  Tefled  on  the  Monday,    does  as  much  diffec 
from  a  Writ  Tejl'd  on  a  Tuefday,   as  one  Day  dif- 
fers from  another.      And  I  take  it,    with  Submiffi- 
on,  that  the  Amendment  now  pray'd,  will  alter  this 
Writ,  as  much  as  the  Amendment  that  is  fo  much, 
taken  notice  of  by  Juftice  Ingham,  2  Rich.  III.  fol. 
10.  did  the  Amercement  in  that  Cafe.     There  was 
an    Amercement   recorded    of   Thirteen    Shillings 
Four-pence ;    and  becaufe  it  was    a   Poor  Man's 
Cafe,  it  was  afterwards  agreed  to  make  it  Six  Shil- 
lings and  Eight-pence.     There  was  a  Diminution  ir» 
the  Sum.     And  here  Mr.  Attorney  would  have  a  Di- 
minution of  a  Day. 

L.  C.  J.  Holt.     Was  that  done  judicially,  or  clan- 
deftinely  ? 

Mr.  Mountague.  My  Lord,  How  it  was  done, 
docs  not  appear :  But  it  is  faid  to  have  been  done 
out  of  Pity  and  Commiferation  to  the  Poverty  of 
the  Defendant.  And  yet  that  Amendment  was 
look'd  upon  to  be  illegal. 

Mr.  J.  Powel.  That  was  not  done  by  the 
Court. 

Mr.  Mountague.  It  comes  to  be  mention'd  in 
Ring  Richard  lll.'s  Days,  upon  a  Queftion  that 
was  put  to  the  Judges  by  the  King,  when  they  were 
together  in  the  Star-Cha?nber  :  "  What  if  a  Juftice 
"  of  Peace  fhall  procure  an  Indiftment,  not  found 
"  by  the  Jury,  to  be  filed  among  other  Indid- 
"  ments,  as  if  it  really  had  been  found  by  the 
"  Grand  Jury  ;  what  Punifhment  ought  to  be  iii- 
"  flicted  upon  him  hereupon  ?  They  take  notice 
of  that  Obliteration  that  had  been  made  in  a  Re- 
cord by  Juftice  Ingham,  and  of  the  Punifliment  he 
underwent  for  it. 

But  to  come  to  the  prefent  Cafe.  Suppofe  it 
were  Tejle'd  the  14th  Day  of  OBoher,  inftead  of  the 
4th ;  would  Mr.  Attorney  then  fay  it  were  to  be  a- 
mended  ?  Suppofe  the  Return  was  out  before  the 
Tefte  of  this  Diftringas,  that  would  come  nearer  ta 
Gage's  Cafe  in  the  Fifth  Report.  There  was  a 
Writ  of  Covenant,  Tefte  the  24th  of  April,  and 
made  returnable  the  15th  of  April.  The  Lord  Coke 
indeed  fays  in  his  Reports,  It  is  a  MifpriGon  in  the 
Clerk,  that  is  amendable.  But  your  Lordftiip  knows, 
in  his  own  Book  of  Entries,  Fol.  25:0.  Part  p.  the 
contrary  to  that  appears  j  and  that  it  was  not  per- 
mitted to  be  amended. 

Another  Thing  they  have  faid,  is.  That  this 
Writ  fhall  be  amended  by  the  Award  of  the  Roll 
in  Court.  But,  with  Submiffion,  there  is  nothing 
there  to  amend  the  Tefte  by.  We  know  there  is  a 
right  Order  of  a  Diftringas  on  the  Roll ;  but  that 
will  not  help  an  Error  in  the  Tefte  of  the  Writ  if- 
fued  forth  :  And  for  that  I  will  cite  a  Cafe  out  of 
Crooke's  Eliz,.  fol.  825.  Carezv  v.  Marler ;  and  ano- 
ther Cafe  was  tried  before  your  Lordfhip  in  Mi- 
chaehnas  Term,  in  the  nth  of  King  fVilliam,  be- 
tween Child  and  Harvey.  There  the  Diftringas  was 
made  returnable  Die  Jovis  prox.  pvft  tres  Septitna- 
nas  SanBa.  Trin.  inftead  of  SanEli  Michaelis  :  So  the 
D^y  of  the  Return  happen'd  to  be  the  fame  Day  that 
the  Caufe  was  to  be  tried  upon,  betore  your  Lord- 
fhip, at  the  Nifi  Prius. 

''  L.C.  y.  Holt. 
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L.  C.  J.  Holt.    It  was  aftually  tried  at  another 

Day 

Mr.  Mountague.  We  came  afterwards  to  the 
Coiut,  and  pray'd  the  Diflringas  might  be  amend- 
ed by  the  Award  on  the  Roll,  which  was  right 
'Die  'Jo'uis  pros,  pcfi  tres  Septhnanas  SanEii  Mkhaelis : 
But  the  Court  denied  our  Motion ;  and  we  were 
forc'd  to  take  out  a  new  Venire  Facias,  and  try  the 
Caufe  again. 

The  next  great  Cafe  is  that  oiCurfon,  which  is 
in  Crooke  'James's  Reports,  jcl.  5  ip.  There  is  an 
Intorn-.ation  upon  the  Statute  ot  Recufaitcy,  againft 
Baron  and  Feme;  and  the  Declaration  demands  2  20  /. 
for  ten  Months  Recufancy.  But  the  V.'ife  was 
charged  for  being  ablenr  thirteenth  Months  from 
Church.  There  the  Wife  only  pleaded  Not  Guil- 
ty ;  and  alter  a  Verdict,  this  Mif-joining  of  the 
I  flue  was  amended  by  the  Docket.  How  agreeable 
to  Law  this  Cafe  is,  muil  be  left  to  your  Lord- 
fhip's  Confideration.  There  kfs  is  demanded, 
than  (  of  the  Plaindff's  own  fhewing)  appears  to  be 
due  :  For  'tis  laid,  th;tt  fhe  had  been  abfent 
Thirteen  Months,  yet  2  20/.  is  only  demanded  ;  fo 
it  does  not  appear  how  the  reft  wa^  fatisfy'd.  And 
beiides  this,  it  may  be  obferv'd,  that  Mr.  Hughes, 
who  has  abridg'd,  the  Three  Crooks,  m  his  Abridg- 
ment of  this  Cafe,  has  not  thought  this  Refolution 
worthy  his  taking  notice  of. 

L.  C.  J.  Huh.  A  good  Authority  indeed  !  Did 
you  know  him  ? 

Mr.  Mountague.  I  did  not  know  him  5  but  I  have 
heard  him  accounted  a  Learned  Man :  And  he  did 
not,  belike,  think  this  Point  worth  his  remembring- 
Whether  he  had  any  Scruple  in  the  Cafe,  I  know 
not  i  but  he  omits  it. 

Thai  there  is  die  Cafe  of  Sir  Humph.  TuftoH,  in 
Crooks  Charles,  144.  There  was  a  Quo  Warranto 
brought  b)'  Sir  Humph.  T'ufton  againlt  the  Corpo- 
ration o(  Mnidflone  ;  and  there  a  Judgment  is  en- 
ter'd  by  Dilclaimer,  with  Ccnient  of  Parties, 
fays  the  Book.  And  that  Difclaimer  is  afterwards 
amended,  and  made  ot  lels  Confcquetice  than  it 
was  before.  Bur  how  was  that  Amendment  made  ? 
Why,  upon  fhe  Certificate  of  the  Attorney  Gene- 
ral, that  he  with  his  own  Hands  had  inferred  in  the 
Paper-Book  from  which  the  Record  was  tranfcrib'd, 
the  Words  which  the  Clerk  had  omitted.  Now  up- 
on this  Cafe  I  may  cbferve.  That  the  Judgment 
had  been  enter'd  by  Confcnt,  though  the  Amend- 
ment pra/d  v.ciS  to  the  Difadvantage  of  the  Crown  : 
Tho'  that  Amendment  was  pray'd  in  the  Cafe  of  a 
Qiio  Warranto,  which  is  in  Nature  of  a  Civil  Acti- 
on. Tho'  Mr.  Attornev  General  did  confent,  yet  a 
DifEculty  was  made  in  doing  it.  For  all  which 
Reafons,  I  do  humbly  conceive,  that  that  Cafe  is 
for  me,  rather  than  againft  me  :  Efpecially  fince  fo 
Great  a  Man  as  Mr.  Noy  does  there  alTert,  That 
none  of  the  Statutes  of  Amendments  extend  to 
Cafes  of  Qiio  Warranto,  or  Suits  where  the  King  is 
Party.  Now  tho'  this  Saying  of  Mr.  iVo/s  were 
only  as  he  was  of  Council  for  thofe  that  oppos'd 
the  Amendment;  yet  this  muft  have  been  look'd 
upon  as  a  ftrange  Aflertion,  by  the  Judges  at  that 
Time,  if  they  had  been  as  clear  of  Opinion  as 
Mr.  Attorney  is,  that  the  Statute  of  Hen.  VI.  did 
extend  to  Criminal  Profecutions.  And  the  learned 
Judge  that  reports  that  Saying  of  Mr.  Noy,  would 
hardly  have  let  it  pafs,  without  taking  fome  No- 
tice that  the  Law  was  otherwife,  if  he  had  thought 
fo. 

As  to  the  Cafe  of  i  Siderjin,  fol.  244.  it  was  an- 
fwer'd  by  your  Loidfliip  the  other  Day:   For  tho' 


the  Writ  is  Vicecoinitilus,  Where  there  was  but  one 
Sheriff:  yet  the  Return  is  help'd  by  a  Suggeftion 
that  was  enter'd,  that  there  is  but  one  Sheriff. 

The  Cafes  out  of  Dyer,  353,  545.  have  been  ta- 
ken notice  of  by  Mr  Broderick  ;  and  the  Query  is. 
Whether  any  Difcontinuance  in  Cafu  Regina  be 
aided  by  any  of  the  Statutes  of  Jeojails  ?  Now  I 
cannot  but  think,  that  tlie  Makers  of  thofe  Laws 
would  have  taken  as  much  care  to  except  Cyi?itiiial 
Informations,  as  well  as  Adions  Q^ii  tarn,  if  there 
had  been  Occafion.  And  to  fhew  your  Lordfhip, 
that  none  of  thcfe  Statutes  do  extend  to  Informations 
at  the  Common  Law,  I  would  mention  a  Cafe  out  of 
I  Vent.f.  17.  It  is  Perry's  Cafe.  There  in  an  Informa- 
tion tor  a  Forgery  :  There  happen'd  aMif-trial;  and 
it  was  adjudg'd  that  it  could  not  be  help'd  by  any 
of  diofe  Statutes.  The  Error  was.  That  the  De- 
fendant is  charg'd  to  have  forg'd  a  Leafc  in  Sher- 
born,  and  to  have  given  it  in  Evidence  at  Dorfet  : 
And  the  Venire  was  awarded  only  to  Dorfet.  And 
this  Cafe  puts  me  in  mind  of  the  late  Cafe  of  Paul 
Tracy  ;  where  the  Trial  was  fet  alide,  becaufe  the 
Dercndant  himfelf  had  fued  out  a  wrong  Venire; 
tho'  the  Frofecutor  there,  at  the  fame  Time,  had 
fued  out  a  right  one,  in  order  to  have  try'd  him  th.re- 
upon,  if  he  had  not  put  in  his  wrong  \Vrit. 

L.  C.  J.  Holt.     How  was  that  VVrit  ? 

Mr.  Mountague.  The  Venire  was  to  the  Parifh 
of  St.  Clemen  s  Danes  only  ;  whereas  it  Hiould  have 
been  to  the  Pariih  of  St.  Gih-i's  in  the  Fields  as 
well. 

L.  C.  J.  Holt.     Was  it  try'd  on  that  Writ? 

Mr.  Mountague.  The  I'rial  was  liad  upon  the 
Writ  the  Defendant  had  taken  out,  and  for  that  Rea- 
fon  fet  afide. 

As  to  the  other  Cafe,  in  i  Siderjin,  fel.  259.  the 
Cafe  of  the  King  againft  Glover,  an  Amendment 
was  made  of  an  Inquifition  pofl  Mortejn ;  but  that 
is  ot  no  Confequence.  For  in  all  tliefe  Cafes,  that 
Inquifition  is  to  be  travers'd  afterwards:  And  the 
Jury,  when  they  deliver  ftich  Inquifitions  in,  are 
ask  d,  Wliether  the  Clerk  fhall  not  have  leave  to  a- 
mend  any  Defect  in  Form,  or  falfe  Latin ;  and  it 
is  always  allow'd,  provided  nothing  in  Subfiance  be 
alter'd.  And  in  this  Cafe  of  Glover,  the  Amendment 
was  of  a  Matter  of  Form  :  For  the  Inquifition  faid, 
the  Deceas'd  feipfum  fubmerfus  juit  ;  but  did  not 
fay  he  threw  him  himfelf  into  the  Water. 

The  Caf;  or  Sampf.n,  in  i  Jone^  420.  tho'  it 
has  been  cited  on  the  other  Sielc,  yet  I  take  it  to 
be  a  ftrong  Cafe  on  our  Side.  That  Cafe  plainly 
fhcws,  that  it  was  the  Opinion  of  the  Judges,  tnat 
there  was  no  fuch  Thing  as  an  iVmcndment  of  In- 
dictments by  Common  Law.  Both  Jcne^,  and 
Keeling,  who  J  fuppofe)  was  Clerk  of  the  Crown, 
do  affirm,  no  Prefident  can  be  fhewn  of  any  fuch 
Amendment  made.  And  therefore  I  may  queftion 
the  Authovity  of  Harris's  Cafe,  which  is  faid  to  be 
adjutlg'd  Fdich.  1 6.  of  K.  James's  ;  and  this  Cafe 
oi  Sampfvn  was  in  the  14th  oi'K.  Charles  I.  And 
there  Jones  fays  exprefly.  That  if  a  Record  be  cer- 
tify'd  by  thtClerk  of  Affize  that  is  faulty,  it  can- 
not be  amended,  either  by  the  Common  Law,  or 
by  the  Statute  Law. 

My  Lord,  I  doubt  I  have  taken  up  too  much  of 
your  Time.  Tlicre  are  other  Cafes  that  ha\e  been 
mentioned  out  of  Brook  and  Fitz^herbert ;  but  I 
hope  none  of  them  will  any  ways  affeft  the  pre- 
fent  Cafe.  I  have  taken  notice  of  thofe  which  I 
think  the  moft  material ;  and  I  hope  I  have  made  it 
appear,  that  the  Error  in  the  Tefte  of  this  Writ 
can  neither  be  amended  by  Common  Lavv-,  nor  by 
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the  Statute  Law.  And  that  this  Miftake  oF  a  Day 
is  not  only  a  Slip  of  the  Clerk,  but  an  Error  iii 
Judgment;  And  I  humbly  pray,  there  may  be  no 
Rule  made  for  an  Amendment, 

Mt.  Parker.  My  Lord,  Mr.  Mount  ague  has  fpo- 
ken  fully  to  the  particular  Cafes  that  have  been  of- 
fcr'd  on  the  other  Side  :  therefore  I  will  not  go  thro' 
them  again  :  But  I  beg  leave  to  take  notice  of  fome 
general  Heads,  from  which  they  have  argued,  and 
to  which  mofl:  of  their  Cafes  are  reducablc;  and  to 
diftinguifh  them  fhortly  from  the  prefent  Cafe. 

I.  In  the  firft  Place,  I  take  it,  that  the  Cafes  of 
Captions  of  Indictments,  removed  hither  by  Cer- 
tiorari, and  amended  the  fame  Term  they  are 
brought  in,  come  not  up  to  the  prefent  Cafe.  For 
the  Certiorari  commands  the  Return,  not  of  a  Co- 
py of  the  Indiftment,  but  the  very  Record  it  felf ; 
And  the  Indiftment  return'd,  is,  in  Judgment  ot 
Law,  the  individual  Parchment  that  was  in  the 
Court  below.  And  fo  it  is  in  Writs  of  Error: 
Except  Writs  of  Error  to  the  Court  of  Kings 
Bench  in  Ireland;  and  in  that  Cafe,  the  Books  take 
notice,  that  only  a  Tranfciipt  is  to  be  fent,  by  rea- 
fon  of  the  Hazard  of  lofing  the  Original  by  the 
Danger  of  the  Seas  :  And  in  cafe  the  Tranfcript 
arrive  here  fafe,  it  is  then  faid  to  become,  in  Con- 
fideration  of  Law,  the  very  Record.  And  tho'  it 
be  found  expedient,  for  the  Convenience  of  keep- 
ing the  Records,  and  is  now  become  the  general 
Praftice  in  other  Cafes,  to  make  a  Tranfcript  in 
another  Parchment,  and  file  that ;  yet  if  in  tran- 
fcribing  there  be  a  miftake  made,  your  Lordfhip 
will  amend  it,  if  it  be  difcover'd  in  the  fame  Term  : 
For,  in  truth,  that's  not  amending  the  real  Lidift- 
ment,  but  only  amending  the  Return  of  the  Jufti- 
ces  to  whom  the  Certiorari  was  directed  ;  and  pro- 
viding that  a  falfe  Indiftment  be  not  foifted  in 
amongft  the  Records,  inftead  of  the  true.  Which 
cannot  juftiFy  the  mending  the  very  Writ  it  felf; 
the  Thing  prayed  in  the  prefent  Cafe. 

7.  Their  Cafes  of  Amendments  of  Judgments  in 
the  fame  Term  they  are  given,  and  fo  of  other  In- 
rolments  of  what's  done  in  Court,  will  not  make 
any  Thing  in  this  Cafe.  The  Rcafons  given  in 
thofe  Cafes,  are,  That  the  whole  Term  is,  in  Judg- 
ment of  Law,  but  one  Day:  And  the  Judgments 
and  Determinations  of  the  Court  are,  that  whole 
Day,  in  the  Brcaft  of  the  Court.  And  thefe  be- 
ing only  Amendments  of  what  theinfelves  do  in 
Court,  which  is  not  compleat  till  the  Term  be 
ended  ;  they  are  not  fo  ty'd  up  by  the  Clerk's  hafty 
Entry  of  it,  but  that  the  Thing  may  be  alter'd  as 
they  fee  Caufe.  But  this  is  not  applicable  to  a  Writ 
which  has  pafs'd  the  Seal  of  the  Court,  and 
thereby  recciv'd  all  the  Sanftion  it  can  have,  and 
has  then  ilVued  out  to  a  proper  Officer,  and  is  by 
him  return'd  back  to  the  Court.  The  Term  is,  in 
the  Judgment  of  Law,  but  one  Day,  with  refpect 
of  what  is  the  Act  of  the  Court  and  palTes  per- 
R'ftly  in  the  Court.  But  it  is  impoflible  to  fay, 
without  mai-.ifcll  Abfurdity,  that  the  Term  is  to  be 
confider'd  as  but  one  Day,  in  refpeft  of  a  Writ 
that  is  ilfued  out  one  Day  in  the  Term,  to  command 
Jurors  to  appear  at  another  j  or  that  the  Day  when 
the  Officer  comes  into  Court,  to  give  an  Account 
of  his  Obedience  to  a  Writ,  is  the  very  Day  of  if- 
fuing  it.  And  therefore  a  Diftinftion  is  to  be  made 
between  Things  done  in  Court,  which  are  incom- 
pka;  during  the  Term  :  and  the  Court's  giving  Di- 


rcflions  to  an  Officer  out  of  Court  by  Writ,  which 
is  perfeft,  and  gone  out  from  them  in  order  to  be 
obeyed. 

3..  I  fhould  think  likewifei  that  the  Cafes  they 
have  mention'd,  of  the  Favour  allow'd  the  Crown, 
do  not  come  up  to  this  Cafe;  becaufe,  tho' in  Suits 
for  the  Recovery  of  Right,  there  be  great  Favour 
allow'd  to  the  Crown  ;  and  by  the  Statutes  of  A- 
mendmencs  and  Jeofails,  mucli  Indulgence  is  given 
to  the  Subjeft,  /cr  the  Recovery  of  Right ;  yet  it  is 
not  fo  in  Profecution  of  Criminals,  which  is  a  Mat- 
ter Jlritii  Juris :  And  no  Argument  can  be  drawn 
from  the  Favour  fhewn  in  one  Cafe,  to  infer,  that 
the  like  Favour  is  to  be  Allow'd  in  the  other  ^  for 
they  ftand  on  quite  different  Grounds. 

4.  I  think,  with  Submiffion,  in  the  next  place,' 
that  the  Inftances  of  Amendments  ot  Procefs,  where 
nothing  is  done  upon  it,  but  barely  to  entitle  tha 
Party  to  fome  Procefs  farther  5  as  of  a  Capiat,  in 
order  to  an  Exigent,  &c.  will  not  come  up  to  this 
Cafe,  where  the  Writ  is  executed  and  returned,  and 
the  Trial  had  upon  it. 

In  the  Cafe  of  Rogers  and  Bird,  that  was  cited 
on  the  other  Side,  3  Cro.  572.  there  was  a  Venire 
Facias  returnable  Die  Sab.  prox.  pofl  OElab.  T'rin. 
but  on  the  Roll,  it  was  awarded  returnable  Cro. 
T'rin.  And  becaufe  that  was  the  Authority  tor  ma- 
king it  out,  it  was  amended  in  the  Ruturn ;  be- 
caufe die  Trial  was  not  had  upon  it,  only  it  was 
return'd  in  order  to  the  Diftringas.  But  Popham 
there  exprefly  fays,  that  if  the  Trial  had  been  upon 
the  Venire  Facias,  it  were  erroneous,  and  would  not 
have  been  amendable. 

Mr.  J.  Povjel.     Where  is  that,  Sir? 

Mr.  Parker.  ^.Cro.  572.  Tiiere  is  likewife  the 
Cafe  of  34  /f.  VL  20  Brook's  Amendments,  Pla- 
cit.  ID.  There  were  twenty  four  Jurors  return'd 
upon  the  Venire  Facias,  and  in  the  Habeas  Corpus 
one  of  them  omitted :  And  there  the  Opinion  of 
the  Court  was.  That  they  fliould  make  out  a  new 
Habeas  Corpus.  And  tho'  thtrc  it  was  plainly  the 
miftake  of  the  Clerk,  that  mention'd  only  twenty 
three,  inftead  of  twenty  four  ;  yet  the  Court  was 
of  Opinion  that  it  could  not  be  amended,  but  they 
mull;  begin  again  where  the  Fault  was  made. 
ip  H.  VI.  39.  A  Juror  was  return'd  upon  the  Ve~ 
nire  Facias,  by  the  Name  of  J.  Hod;  and  in  the 
Diftringas  he  is  named  J.  Hord;  and  upon  him 
the  Sheriff'  return'd  Nihil,  &c.  And  there  was  a 
new  Habeas  Corpus  awarded.  Which  Cafes  feem 
to  pro\x-,  that  where  there  is  fomething  done  upon 
the  Procefs,  more  than  a  mere  formal  Return,  that 
it  is  not  amendable  within  the  Statutes  of  Ediu.  IIL 
and  Hen.  VI.  which  were  both  of  them  made  be- 
fore thefe  Cafes. 

5.  In  the  next  place,  I  beg  leave  to  obferve. 
That  there  is  a  Difference  between  fuch  Cafes  as 
have  been  cited,  where  the  Thing  was  really  done 
right,  but  by  miftake  enter 'd  wrong  ;  and  this 
Cafe,  where  really  it  was  not  done  right.  As 
where  upon  a  Diftringas  a  right  Juryman  is  really 
fworn,  but  fet  down  by  a  wrong  Name,  the  Name 
fhall  there  be  amended ;  becaufe  the  Thing  done 
was  really  right,  only  the  Mention  of  it  wrong. 
But  in  this  Cafe  it  cannot  be  faid,  that  the  Diftrin- 
gas was  really  taken  out  right.  The  Writ  was 
awarded  the  23d  of  OBober,  on  which  Day  they 
would  have  it  bear  Tefte  :  But  it  is  not  pretended 
that  is  was  really  taken  out  till  the  next  Day,  when 
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it  now  bears  "tefie. And   as  to  what  has  been 

already  ofter'd,  that  the  Nifl  Priiis  ought  to  be 
awarded  in  Prafentia  Partimn ;  and  therefore  not 
upon  any  other  Day  than  the  23d,  when  the  Venire 
Facias  was  returnable,  and  the  Parties  in  Court : 
I  might  here,  I  hope  not  improperly,  add  this  tar- 
dier; That  that  mufl  be  underRood,  that  the  ma- 
king or'  the  Writ  (hoiild  be  in  the  Prefence  ot  the 
Parties :  For  the  Entry  upon  the  Roll,  tho'  com- 
monly called  an  Award  of  tiie  Writ,  is  really  an 
Entry  of  a  Writ  fuppoled  to  be  then  aftually  made,- 
it  is  not  fo  properly  a  Direftion  to  the  Clerk  to 
make  a  Writ,  as  an  Entry  or  Mcmo/andtm  upon  the 
Roll,  or  a  Recording  that  there  is  a  Command  to 
the  Sheriff,  to  deftrein  the  Jurors  to  appear  at  a 
certain  Day,  &c.  And  therefore  if  the  N//i  Prius 
is  to  be  awarded  in  the  Prefence  of  the  Parties,  the 
Writ  is  to  be  made  in  their  Prefence. 

Mr.  J.  Po-wel.  Do  you  mean,  that  they  fhould 
be  in  the  Cyo-din-Office? 

Mr.  Parker.  The  Writ  is  in  Judgment  of  Law 
iPfued  in  Court,  tho'  aftually  wrote  and  fealed  in 
the  Office  J  and  if  I'efie'd  of  that  Day,  is  under- 
ftood  to  be  made  in  Court  that  Day  ;  which  is  in 
Prefence  of  the  Parties  ;  that  being  the  Day  given 
'em  in  Court,  and  their  Appearance  then  enter'd. 
And  we  apprehend,  that  the  Court  does  not  com- 
mand, by  the  Entry  of  the  praceptian  eft  in  the 
Roll,  but  by  the  Writ.  The  Sherifi",  who  is  ab- 
fent,  cannot  be  commanded  by  the  Roll,  but  by  the 
Writ  which  is  fent  to  him  :  Therefore  the  Coutt 
then  commands,  when  the  Writ  is  made :  And 
therefore  the  Entry  upon  the  Roll,  fraceptum  eft 
Vic.  is  an  Entry  that  there  is  fuch  a  Command, 
which  this  Writ,  on  which  this  Trial  was  had, 
cannot  be,  becaufe  it  bears  T'efte  after.  But  this 
is  only  by  the  by :  For  however  taking  the  Entry 
as  an  Award  of  the  Writ,  yet  the  Writ  muft  be 
taken  out  as  the  Court  awards  it,  and  when  the 
Court  awards  it ;  or  elfe  it  is  without  Warrant,  and 
void.  Indeed  if  it  fhould  in  Fad  be  made  at  a 
fubfequent  Day,  and  not  aftually  wrote  and  feal- 
ed the  fame  Day  it  is  awarded,  yet  if  it  bear  Tefle 
upon  that  Day,  your  Lordfhip  will  not  enquire  in- 
to that  Matter :  But  finding  fuch  a  Writ  was  a- 
warded,  and  that  it  appears  by  the  T'efte  to  ifl'ue 
the  fame  Day ;  will  prefume  it  did  really  ifl'ue  that 
Day,  and  that  it  is  right.  But  the  Writ  being  here 
awarded  the  23d,  and  bearing  T'efte  the  24th;  if  it 
did  not  iflue  the  23d  Day,  to  alter  the  T'efte,  fo  as 
to  make  it  appear  to  ifl'ue  that  Day,  were  to  make 
it  contrary  to  the  Truth. 

This  we  take  to  have  fome  Refemblance  to  the 
late  Cafe  of  the  Warden  of  the  Fleet ;  where  your 
Lordfhip  was  againft  altering  the  Day  of  bringing 
in  the  Record,  when  the  Alteration  would  have 
been  againft  the  Truth  of  the  Faft.  And  to  make 
the  Amendment  here  defired,  would  be  to  make 
the  Writ  appear  to  have  ifl'ued  the  23d  o(  OBoher  ; 
when  the  Writ  itfelf  imports  it  was  the  24th  j 
and  this  was  the  Truth  of  the  Fact.- 


Mr.  IVhitaker.  My  Lord,  I  beg  the  Favour 
of  a  Word  or  two  on  the  fame  Side  :  After  fo 
much  has  been  faid  for  the  Defendant,  I  fhall  only 
mention  a  Cafe  or  two,  to  fhew  that  fuch  an  A- 
mendment  as  this  has  not  been  allow'd  by  the  Sta- 
tute of  8  Henry  Ml.  Cap.  1 2.  in  any  Civil  Adion  be- 
tween Party  and  Party. 

28 -Hf«.  VI.  3.  There  was  an  AftionofDebt, 
and  the  Parties  were  at  Iflue.      The  Venire  was  re- 
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turn'd  ;  upon  which  tht  Plaintiff  had  a  Habeas  Cor- 
fora  with  a  Nift  Prius  .-  And  inftead  of  faying  in 
the  Habeas  Corpora,  in  Phcito  Debit i,  it  was  made 
in  Placito  Compoti,  &c.  on  Motion  in  Arreft  of 
Judgment.  The  Council  for  the  Plaintiff  defir'd  to 
amend  thii,,  after  Verdid:  for  the  Plaintifi':  The 
Court  did  indeed  not  give  any  Rule,  as  appears  by 
that  Book,  only  that  they  would  confider  of  it ;  but 
nothing  was  done  further,  as  appears  by  that  Book 
juft  after. 

In  the  Cafe  34  Hen.  Yl.  20.  In  an  Aftion  of 
Debt  brought  by  the  Prior  of  St.  Barthohnews^ 
the  Parties  were  at  Ifl'ue,  and  a  Venire  return'd ; 
and  on  tlie  Return  of  the  Venire,  there  were  twen- 
ty foinr  Perfons  return'd  :  But  in  making  out  the 
Habeas  Corpora,  the  Clerk  omits  one  of  the  Names 
of  the  twenty  four.  This  appeared  to  be  the  Mif- 
prifion  of  the  Clerk-  He  had  the  Venire  and  the 
Return  before  him ;  as  the  Clerk  had  here  in  the 
Cafe  now  belbre  your  Lordfhip.  He  had  the  Roll 
and  the  Venire  ;  but  this  was  held  not  to  be  amend- 
able :  And  this  was  in  few  Years  after  the  Statute 
of  Henry  VI. 

I  (hall  mention  another  Cafe  in  2  Siderfin  7.  1 2. 
A  Writ  ot  Capias  ad  faciend.  for  a  Debt,  was  made 
returnable  a  Day  after  the  Term.  It  appeal 'd  to 
the  Court,  the  Attorney  for  the  Plaintiff  had  given 
the  Clerk  that  made  the  Writ,  true  and  right  Di- 
reftions  to  make  it  returnable  the  laft  Day  of  the 
Term  ;  but  though  it  was  his  Mifprilion,  yet  the 
Court  would  not  amend  it :  So  it  is  adjudg'd  in 
that  Cafe. 

I  fhall  not  mention  any  more  Cafes  ;  but  anfwer 
the  Cafe  of  Plume,  in  Palmer  480.  cited  by  the 
Queen's  Council.  I  have  had  particular  Occafion 
to  look  into  that  Cafe  this  Term,  in  a  Caufe  which 
hath  been  in  the  Paper  this  Term.  We  did  fearch 
for  that  Rule  exprefs'd  in  Palmer  %  Reports,  in  or- 
der to  amend  an  Outlawry  after  Judgment,  in  an 
Aftion  ot  Debt  in  the  Common  Pleas ;  but  on  pro- 
ducing that  Rule,  the  Court  of  Common  Pleas  did 
not  take  it  as  an  Authority  to  amend  our  Outlaw- 
ry, which  wanted  an  Amendment  in  the  Return  of 
the  Exigent. 

I.  C.  7-  Holt.     What  was  that  Amendment  ? 

Mr.  IVhitaker.  Ad.  Com.  meiim,  the  Book  fays  : 
And  upon  this,  fays  the  Book,  they  did  grant  a 
Rule,  to  award  a  Certiorari  to  the  Coroner.'  The 
Rule  mention'd  in  Palmer  was  fearch'd  for,-  and, 
as  I  am  inrorm  a,  my  Client  did  produce  it  in  the 
Common  Pleas  :  and  yet  they  would  not  let  us 
amend  our  Outlawry  :  And  my  Client,  for  want 
of  an  Amendment  of  the  Return  of  the  Exigent, 
is  likely  to  lofe  an  honeft  Debt  by  the  Reverfal 
thereof. 

The  Council  for  the  Qiieen  have  rehed  on  the 
Statute  of  the  8th  of  Henry  VI.  that  this  Fault  of 
the  Clerk  is  amendable  within  that  Statute,  By 
the  Books  I  have  cited,  the  Mifprilions  of  the 
Clerks,  tiio'  in  Civil  Aftions,  have  not  been  al- 
low'd to  be  amendable.  Above  two  hundred  Years 
are  paft,  before  any  Thing  of  this  kind  was  done, 
to  amend  fuch  a  Mifprilion  of  a  Clerk  as  this  is,  in 
Crimnial  Cafes. 

How  far  the  Qiiecn's  Council  would  go  on  with 
Amendments,  I  cannot  tell :  But  in  the  Cafe  cited 
by  the  Qiieen  s  Council,  Sa77ipfons  Cafe,  i  Rolls 
196.  there  was  the  fam.e  Miftake  of  a  want  of 
Continiiance ;  as  in  this  Cafe.  No  Man  can  be- 
lieve, the  Clerk  of  AflTize  knew  not  what  Days  the 
Commilfions  ot  Oyer  and  Terminer,  and  Gaol- 
Delivery  did  fit,  riud  continue  tiieir  Seffions  on  fuch 
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CommilTions.  And  y.^t,  on  a  Writ  of  Error  to  re- 
verie that  Judgment  (in  Sampjons  Cdc)  being 
brou"hc ;  the  Court  ot"  Kings  Bench  would  not 
amnia  this  apparent  Mifprifion  of  the  Ckrk 
of  Maze's    want  of  Adjournment  from    Day   to 

This  Matter  of  amending  in  criminal  Proceed- 
ings fach  a  Mifprifion  of  a  Clerk  as  this  is  that  is 
now  d.'fired,  has  not  been  thought  of  fince  the 
Time  of  the  8th  of  Heury  VI.  until  now.  And  if 
the  Qiiecn's  Council  can  fhew  no  Prefident  in  all 
this  Tunc,  wherein  fuch  an  Amendment,  even  in  a 
civil  Caufe,  by  virtue  of  the  8th  of  Heu.  VI.  hath 
been  : 
hope, 
Writ  ol  Difti-iiigas 


mucn  iefs   in   a  criminal  Cafe.       I  humbly 
your  Lordiliips  will  not  let  them  amend  this 


IR  7!  Pouv'.f.      My  Lord,   having  heard  what 
V_J  has  been  faid  on  the  other  Side,  I  beg  leave  to 
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ttouble  you  a  little  by  way  of  Reply. 

Mi:  Broderidz  and  yii:  Mcuntague  make  _  a  Di- 
ftinccion,  which  they  think  will  govern  this  Cafe. 
They  fay,  that  the  Crown  has  a  great  many  Pri- 
vileoes,  beyond  what  the  Subjeft  hath,  where  the 
Cafe  concerns  Civil  Rights :  But  they  will  nqt  al- 
low the  feme  Privileges  to  the  Crown,  where  there 
is  a  Criminal  Profecution.  I  know  of  no  fuch  Di- 
flinction.  For  if  this  Privilege  belongs  to  the 
Crown,  in  the  Cafe  of  the  Revenue  ;  furcly  they  re- 
ftrainin^  of  Crimes  is  much  more  for  the  Publick 
Benehtf  And  by  ccnfequence,  the  fame  Realon 
that  t^ives  the  Crown  a  Privilege  in  a  leiTer  Matter, 
ought  to  carry  it  further  in  a  greater  Thing. 

tn  the  next  place,  they  do  admit,  that  all  the 
Ai5ts  of  the  Court  may  be  amended ;  as  being  in 
the  Breail  of  the  Court,  during  the  fame  Term. 
And  they  deny  not,  but  that  the  Judgment  of  the 
Court,  which  'is  the  highefl  Act  ot  the  Court,  may 
be  revers'd,  or  any  way  aker'd  or  chang'd  in  the 
fame  Term,  without  any  Danger  of  building  Clock- 
Houfes.  And,  can  any  one  fay,  that  if  thefe  high- 
eft  A£ts  of  the  Court  may  be  aker'd,  that  the  Atts 
of  their  Clerks  may  not  be'  aker'd  ?  That  the  greater 
Things  may  be  done,  but  not  the  inferior,  when 
Mftake? 


them  again.  And  I  do  believe  it  is  very  true,  what 
thcfe  Gentleman  infift  on:  That  it  has  been  the 
common  Opinion,  that  thefe  Afts,  or  other  Afts  of 
Amendments,  do  not  extend  to  Cafes  of  the  Crown. 
And,  generally  fpeaking,  it  is  right ;  becaufe  all  the 
later  Ad:s  of  Amendments  except  Profecutions 
on  Penal  Laws :  And  the  Statute  of  Henry  VI. 
has  fo  many  Exceptions  in  criminal  Matters, 
that  a  miftake  might  from  thence  arife,  that  all  are 
excepted. 

It  is  certainly  true  what  my  Lord  Chief  Juftice 
Vaughan  fays,  fol.  169,  170,  419.  That  upon 
doubtful  Words  of  an  Act  of  Parliament,  that  are 
dark  and  dubious ,  an  antient  Interpretation,  fub- 
mittcd  to  for  a  long  Time,  is  fit  and  rcafonable  to 
be  relied  on  in  a  doubtful  Cafe.  But  a  thoufand 
Refolutions,  againft  a  plain  Aft  of  Parliament,  can- 
not prevail.  Tho'  it  would  be  good  Reafon,  well 
to  confider  fuch  a  Law,  and  to  weigh  it  well  j  but 
ho  fuch  Refolutions  can  alter  the  Aft. 

Here  are  two  Afts  of  Parliament  :  That  of  Ed- 
•wardWl.  is  in  general  Words  of  AH:  And  how 
can  any  one  fay  then,  that  it  fhall  mean  and  extend 
only  to  Some  ? 

As  to  the  Aft  in  the  8th  of  Henry  VI.  to  fay  that 
the  Words  fhall  not  go  to  every  Thing  that  is  not 
excepted,  is  to  overthrow  all  Rules  of  Conftruftion. 
They  have  offer'd  nothing  againft  that  Statute  ;  but 
that  it  has  been  thought  it  did  not  extend  to  thefe 
Cafes. 

The  Cafe  of  Sideyfin,  fhews,  that  we  do  not  ad- 
vance a  mere  new  Notion,  with  refpeft  to  that 
Aft.  Therefore,  I  fay,  we  have  the  Acts  of  Parlia- 
ment on  our  Side ;  We  have  the  Privilege  of  the 
Crown  on  our  Side  :  The  Award  of  the  Roll  is 
right,  and  with  usj  and  the  Error  was  purely 
the  miftake  of  the  Clerk  :  For  no  Man  can  think  it 
otherwife. 

We  have  this  likewife  on  our  Side,  That  we  de- 
fire  it  may  be  amended  in  the  fame  Term.  For  as 
the  Court  can  fet  right  their  own  Judgment  in  tlie- 
fame  Term,  much  more  what  is  the  Aft  and  Mi- 
ftake of  the  Cletk. 

Therefore  we  infift  upon  it,  That  our  Cafes  we 
have  cited,  are  of  good  Authority  for  us;  and  we 


theie  is  a  pure n    ,,,-.,-•,-•    l  r 

No  Man  can  but  think  it  ftrange,  that  a  miftake     hope  we  Ihall  have  an  Amendment,  it  u  be  necei- 

of  a  Ck-ik  may  not  be  aker'd  ;   but  a  miiiake  even     fary. 

in  the  Judgm.nt  of  the  Court  may. 


We  come  next  to  another  Diftinftion.  They 
fay,  an  Original  Wrk  may  be  amended  in  the  Cafe 
of  the  Crown ;  as  in  the  Qiiure  mpedit,  in  Black- 
more\  Cafe.  For  which  they  alTign  two  Reafons : 
Firft,  It  was  a  Writ  of  the  Crown,  for  Recovery 
of  a  civil  Right;  for  it  was  s^  Quare  imfedit. 
And  fecondly,  "The  Judges  obferving  the  Fauk  in 
the  Writ,  did  (as  k  feems)  carry  k  to  the  Court 
of  Chancery,  and  there  it  was  amended.  From 
whence  they  would  infer,  as  if  it  were  a  new  Writ. 
But  that  cannot  be  fuppofed ;  for  k  was  agreed, 
that  k  was  the  fame  Wrk  amended,  and  not  a 
new  Writ. 

Now  fee  if  that  will  not  come  to  our  Cafe. 
For  if  the  Court  of  Chancery  could  amend  a  Q^tare 
imptdh,  as  coming  kom  thence  ;  cannot  this  Court 
amend  a  Writ  that  comes  from  hence  ?  Here  we 
are  in  the  Cafe  of  a  judicial  Wik  that  comes  from 
hence ;  and  therefore  it  may  be  amended  here,  as 
well  as  that  could  be  amended  in  the  Court  of 
Chancery. 

But  the  great  Matters  endeavour'd  to  be  avoided, 
are  the  two  ACTs  of  Parliament  of  Ed-w.  III.  and 
Hm.  VI.  for  the  Cafes  cited  :   I  will  not  go  over 


Mr.  Attorney  General.  My  Lord,  we  humbly 
hope,  that  notwithftanding  what  thefe  learned  Gen- 
tlemen have  urged,  our  Alfertions  by  Law  and 
Authority  will  prevail ;  and  that  this  Miftake  is 
amendable. 

What  has  been  faid  before  by  Mr.  Broderick  and 
Mr.  Alountague,  they  have  laid  it  down  for  a 
Rule,  That  there  is  a  great  Difterence  between 
the  Privileges  belonging  to  the  Crown  in  Matters 
of  a  civil  Nature  upon  the  Statute,  and  crunuial 
Profecutions :  And  that  all  thofe  Favours  for  the 
Crown,  were  only  for  Matters  relating  to  the 
Right  of  the  Crown  in  civil  Cafes,  and  not  what 
belongs  to  the  Crown  in  its  politick  Capacity. 
Tho'Mr.  Broderick  did  not  confider  :  For  fure,  by 
the  common  Law,  there  was  a  greater  Latitude  for 
the  Crown  in  criminal  Profecutions,  than  for  the 
Subjeft. 

In  Cafes  of  Treafon,  they  had  no  Benefit  of 
Council ;  and  that  was  far  more  to  their  Difadvan- 
tage,  than  in  civil  Cafes.  It's  true,  that  Inconve- 
nience has  been  regulated  by  the  late  Statute,  That 
in  the  Cafes  of  Treafon,  the  Party  may  have  a  Co- 
of  the  Pannel  and  Indiftment.      But  you  fee 
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^^hat  the  Difficulties  were  formerly  in  criminal  Pro- 
fecations  for  the  People  :  AH  riicy  had  to  do,  was 
merely  to  plead  Guilty  or  Not  Guilty.  I  think 
that  anfwers  their  Objedion  as  to  that. 

Now  there  is  in  the  next  Place  to  be  confider'd, 
what  Mr.  Monmague  fays,  That  no  Error  in  Procefs 
was  amendable  by  Common  Law ;  and  cites  Lord 
Coke  for  it.  He  ihould  have  gone  on  with  that  Ci- 
tation ;  for  it  is  certainly  otherwife.  8  Coke  i^d^ 
fays.  Their  own  Ads  are  amendable  by  the  Com- 
mon Law,  in  the  fame  Tiwfm  ;  but  at  the  Common 
Law,  the  Mifprifions  of  Clerks  in  another  Term, 
were  not  amendable.  But  we  are  in  the  fame  Term; 
and  fure  they  are  amendable  before  Judgment.  And 
Lord  Coke  tells  you,  they  are  amendable  in  the  fame 
Term. 

Now  Mr.  Mountague  has  gone  a  great  way.  He 
agrees,  if  it  were  a  Mifaward  of  the  Roll,  you 
would  amend  it,  but  not  the  Writ.  Now  for  that 
the  Law  is  quite  contrary :  If  you  are  wrong  in  the 
Roll,  you  cannot  fet  it  right :  but  if  it  be  in  the 
Writ  or  Procefs,  you  may  amend  it  by  the  Roll. 
Now  here  the  Roll  is  right ;  and  we  defire  the  Writ 
may  be  amended  by  it. 

If  it  had  been  in  the  Roll,  I  cannot  tell  whether 
we  fhould  have  applied  to  amend  that.  For  if  you 
have  any  thing  amifs,  you  cannot  amend  it,  but 
by  fomething  to  amend  it  by.  But  it  may  be  a- 
mended  in  Cafe  of  the  Crown,  better  tlian  in  that 
of  the  SubjciSt.  And  tho'  Mr.  Mountague  lays,  you 
may  make  ufe  of  them  in  civil  Cafes,  but  not  in 
Criminal ;  yet  we  make  ufe  of  this  Argument,  that 
the  Crown  has  a  Privilege  more  than  the  People. 
We  rely  on  that ;  tho'  Mr.  Mountague  fays,  that 
is  not  to  be  relied  on. 

In  the  next  place,  Mr.  Mountague  fays,  This  is 
within  none  of  the  Statutes  of  Amendments,  either  of 
Edvcavd  III.  or  of  Henry  VI.  And  that  my  Lord 
Ctke  fays,  jol.  1 5  7.  i.  That  the  Statute  of  Ed-w.  III. 
does  not  extend  to  Pleas  of  the  Crown.  And  there- 
fore Mr.  Mountague's  Opinion  is,  to  go  quite  thro', 
and  exclude  this  Cafe  from  all  the  Statutes  of  A- 
mendments. 

Now  I  can  give  an  Argument,  why  it  fhould 
not  be  amended  by  the  Statute  oi  Hen.  VI.  tho'  by 
the  Statute  of  Ediv.  III.  it  is  amendable.  But  why 
is  it  not  amendable  by  the  Statute  of  Henry  VI. 
Cap.  1 2,  and  15.  which  go  further  than  the  Statute 
of  14  Ed-w.  III.  does? 

I  do  agree,  there  is  an  Objection  againft  the  Sta- 
tute of  Edward  III.  For  there  is  the  Word  Party, 
which  feems  to  imply  civil  Cafes  only.  But  even 
by  that  Statute,  fo  foon  as  the  Slip  appears  by 
Challenge,  or  any  other  way,  it  fhall  be  amendeci. 
The  Lord  Coke  might  well  on  thefe  Words  make 
a  Doubt,  whether  the  14th  of  Ed-u'.  III.  did  extend 
to  amend  Cafes  relating  to  the  Crown  :  But  the  O- 
pinion  of  Coke  in  the  Statute  ot  14  Edzo.  III.  is  ab- 
folute ;  but  the  other  of  8  Hen.  VI.  is  with  a  Rea- 
fon.  And  why  is  it  ?  Becaufe  it  is  excepted.  Now 
they  fhould  have  fhcwn  us  fome  Reafon,  why  the 
Statute  of  Henry  VI.  Cap.  1 2.  fhould  not  extend 
to  Amendments  in  Cafes  of  the  Crown. 

And  there  is  not  that  Objeftion  to  the  Statute  of 
Hen.  VL  Cap.  ij.  For  it  toUowsthe  Words  of  the 
Statute  of  Edw.  III.  and  fays.  That  no  Man  JhaS 
have,  &c. 

Now  Mr.  Mountague  fays,    the  Exception  was 
put  in  ex  abundanti ;   and  it  may  be  intended  they 
were  but  Inflances  of  like  Cafes.     Now  I  have  hard- 
ly ever  heard,  that  Inftaaccs  of  Treafoo  and  Felo- 
VoL.  V. 
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ny  fhould  extend  to  other  Cafes  of  an  inferior  Na- 
ture :  There  is  no  Reafon  to  carry  it  further  than 
what  is  exprefs'd.  So  that  we  think  thefe  Statutes 
fland  for  us  ;  and  arc  applicable  to  all  Records,  as 
well  for  the  Crown,  as  any  elfe. 

Mr.  Mountague  fays.  They  have  the  Opinion  of 
all  Ages  againft  it.  But,  my  Lord,  I  deny  that ; 
becaufe  there  were  Exceptions  in  many  Statutes  be- 
fore and  after  tlie  Statutes  of  Jeofails,  that  were  not 
confider'd  :  But  when  they  come  to  be  confider'd, 
this  muft  be  determin'd  by  confidering  the  Words 
of  the  Statute  ;  and  not  by  general  Opinions,  talcen 
up  without  Conlideration. 

There  was  in  Cro.  Car.  25.  a  Cafe  on  the  Statute 
32  Hen.  VIIJ.  where  the  Queftion  was,  IfAffignees 
of  Copyhold  Landsiwere  within  that  Statute  ?  And 
till  a  little  berore  the  Revolution,  it  was  a  received 
Opinion,  that  the  Aflignee  of  a  Copyholder  was 
not  within  the  Statute  of  Henry  VIII.  And  there 
is  a  Cafe  in  Tcherton,  223.  wherein  it  was  fo  re- 
folved  :  But  when  that  Statute  came  afterwards 
to  be  confider'd,  it  was  fettled  here,  and  has  pre- 
vail'd  ever  lincc,  that  the  Statute  did  extend  to 
it ;  tho'  before  it  was  the  prevailing  Opinion  that  it 
did  not.  And  accordingly  the  Praftice  has  fince  been. 
So  that  Opinions  that  pafs  fub  Silentio,  that  is, 
without  Conlideration,  may  be  alter'd  when  they 
come  to  be  ftated  and  confider'd.  And  therefore  f 
hope  this  Point  will  not  prevail. 

My  Lord,  I  agree  that  this  Thing  is  of  very  great 
Confequence  :  For  if  their  Plea  be  allow'd,  it  will 
follow,  that  Criminals  will  efcape  for  little  Shps  in 
all  Cafes.  And  I  know  that  even  in  Purjury,  and 
other  Crimes,  few  that  have  been  convicted,  but 
have  got  off,  by  reafon  of  Errors  in  the  Proceed- 
ings, tho'  I  have  feen  a  great  many  convifted  there- 
of This  a  great  Inconvenience  and  Mifchief: 
And  fure  Criminals  are  not  to  be  the  Favourites 
of  the  Law. 

But  as  to  thefe  Profecutions,  there  is  another 
Confideration  ;  That  it  is  more  for  the  Honour  of 
Juftice,  to  have  the  Advantage  to  lay  afide  this 
Slip,  than  to  fuffer  a  Criminal  to  efcape.  But  how- 
ever, every  one  muft  have  Juftice  :  And  if  we  rely 
on  the  Statute  of  Henry  VI.  no  Conftruftion  can 
avoid  it. 

Then  Mr.  Broderick  cites  the  Cafe  of 

Where  it  is  faid,  that  the  Statutes  of  JeofaiU 
do  not  extend  to  Cafes  of  the  Crown.  Now  fure 
that  is  not  a  Reafon  :  It  is  contrary  to  all  the  Rea- 
fons  of  Statutes.  Where  Statutes  are  to  promote 
Juftice,  the  Crown  is  bound  as  well  as  the  Subjeft  ; 
it  is  for  the  Piiblick  Good.  Now  Mr.  Broderick 
has  cited  a  Cafe  againft  that ;  and  that  is  in  Styles, 
fol.  107.  (Vid.  Fol  307)  the  Cafe  of  Theobalds 
and  Neijuton.  There  that  Cafe  was  on  the  Statutes 
of  1 8  Eliz,.  and  of  2 1  Jac.  Now  it's  plain,  they 
had  no  Confideration  of  any  Thing  elfe :  And 
why  ?  Becaufe  in  Profecutions  on  Penal  Statutes, 
the  Court  often  rely  on  Exceptions  :  But  however 
the  Authority  goes  no  further,  but  they  rely  on  the 
Exceptions.  Now  if  they  had  faid  it  was  excepted 
by  the  Statute  of  Hen.  VI.  and  that  all  the  Books 
go  on  it  as  excepted  by  that  Statute  ;  if  they  fay  it 
is  excepted  by  the  Statute  of  Hen.  VI.  would  that 
be  taken  as  an  Objeftion  to  the  Statutes  of  1 8  Eliz.. 
and  2 1  Jac.  ?  No  ,■  it  is  a  Miftake. 

He  has  alfo  cited  Telverton,  fol.  60.  Briggs's  and 
Thompfons  Cafe.  Now  there  was  an  Information 
on  the  Statute  of  21  Hen.  VIII.  againft  a  Clergy- 
man, for  Farming  Lands ;  and  a  Venire  was  awart^* 
ed  returnable  iibicunque :  But  the  Venire  it  felf, 
D  d  d  d  and 
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znd  the  Dijiringas,  were  made  ramnabk  cor a?n  m 
IS  faid  to  be  erroneous.     An 

(lay.     But 
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t/y    &c.  vvhich"was  faid  to  be  erroneous.     An  Ex- 
ception was  taken,  and  per  Cur'  Let  it 
it  appears  not  that  it  was  confidcr  d. 

I'hefe  Authorities  are  no  Authorities.  The  firlt 
is  not  within  cither  of  thofc  Statutes  we  are  now 
upon:  And  the  other  was  never  determin'd  by  any 
Thing,  as  appears  in  the  Cafe.  And  there  is  a  great 
Difterance  between  the  Statutes  on  which  they  were 
founded,  and  our  Cafe. 

Mr.  Mount  ague  has  gone  a  new  Way.  He  would 
have  this  to  be  not  a  Mifprifion  of  the  Clerk  ;  be- 
caufe  he  is  atiraid  that  a  Mifprifion  is  amendable  : 
For  the  Clerk  had  enquir'd,  whether  the  Writ 
fhould  be  Tefled  the  24th  of  Oclobev;  fo  that  he 
fays  it  is  a  Forgetfulnefs,  or  Negligence,  but  not  a 
Mifprifion. 

Now  1  would  fain  know  what  he  means  by  that  ? 
Whether  all  Forgetfulnefs  of  the  Clerks,  is  not  a 
Mifprifion  of  the  Clerk.?  That  is,  any  Negligence, 
whatever  it  be,  it  is  the  Mifprifion  of  the  Clerk. 
Cuke  fays,  it  is  a  Mifprifion  of  the  Ckrk,  under  the 
Word  Negligence :  And  Negligence  and  Mifprifion 
are  by  him  frequently  put  for  the  fame  Thing. 
See  8  Co.  \$9.b.   160.  b. 

So  upon  one  Part  of  it  j  that  is,  fuppofc  the 
Clerk  fteal  it  away  ;  he  fays,  that  is  under  the  Word 
Mifprifion  ;  and  an  involuntary  Negligence  of  the 
Clerk,  is  a  Mifpriiion.  So  this  Clerk's  Negligence 
is  a  Mifprifion,  becaufe  he  did  not  look  on  the  Al- 
manack and  the  Roll.  Thefe  are  Mifprifions  by 
the  Statute  of  Henry  VI. 

As  to  the  Cafes  that  have  been  cited,  Mr.  Moun- 
tague  has  anfwer'd  but  fome  of  them. 

As  to  that  of  Percival  and  Godfrey,  Siderfin,  Jol. 
45.  he  fays,  that  was  not  fuch  an  Amtnidment,  but 
a  Suggcftion  of  the  Roll.  But  if  the  Roll  could  a- 
mend  that  which  is  a  ftronger  Amendment,  to  pre- 
fent  a  Verdict ;  the  rectifying  of  that  makes  it 
ftrono^er  for  us,  than  it  would  be  otherwife. 

He  fays,  As  to  Harvey's  Cafe,  he  denies  it  to  be 
Law  :  But  1  believe  the  Authority  of  tiie  Judges  is 
to  be  preferred  betore  his  Opinion. 

And  then  for  the  next  Cafe,  Parker  and  Curfon, 
he  queftions  that  Opinion,  becaufe  not  taken  notice 
of  by  Hughs.  Now  I  believe  the  Judges  that  re- 
ported it,  did  underftand  it  better  than  he  that  a- 
brid^'d  it.  But  whether  lie  underftood  it  or  no,  it 
alters  not  the  Cafe. 

And  then  for  Tnfmis  Cafe,  he  fays  it  Is  a  Civil 
Cafe.  But,  my  Lord,  it  is  a  Criminal  Cafe.  A 
Quo  Warranto  is  brought  ;  They  muft  plead  Not 
Guilty  to  the  Ufurpation.  So  that  thefe  Cafes  are 
under  the  fame  Conlideration  as  this  is. 

Then  there  is  the  Cafe  of  King  and  Glo^jer  : 
That  was,  where  a  Coroner  was  to  amend  an  In- 
quifition  of  Murther  :  But  it  was  not  proved  that 
he  did  Murther  himfelf,  &c. 

Mr.  Momtague  admits,  the  Jury  may  amend 
Matters  of  Form :  But  in  that  Cafe,  when  it  is 
brought  into  Court,  it  is  not  the  fame  Verdift  as 
before. 

He  cited  the  Cafe  of and  Harvey  .-    But 

your  Lordftiip  gave  him  another  Rcafon  for  that 

Cafe. 

And  for  the  Cafe  of  Paul  Tracy ^  that  Point  was 
rj^vcr  determined. 

L.  C.  7.  Holt.  The  Venire  Facias  never  mentions 
the  Time  of,  &c. 

Mr.  Att.  Gen.  Now  that  is  not  within  the  Sta- 
tute of  Henry  VI.  So  that  we  have  nothing  to  do 
with  it. 


-  -  -  that  does. 

And  in  Fitz.^ 

Opinion,    they 

the    Exception. 


And  as  to  the  Cafe  of  Dyer,  fol 
not  concern  the  Statures  of  Jeofails, 
herbert's  Cafe,  the  Court  was  of 
could  not  amend,  by  reafon  of 
V/hereby  they  fhcw  plainly,  they  thought  the  Sta 
tutes  would  have  extended  to  that  Cafe,  liad  it  not 
been  particularly  excepted. 

I  do  not  obferve  any  other  Matter,  but  that  of 
the  Nifi  Prills.  If  the  Writ  muft  be  made  out  in  the 
Prefence  of  the  Parties ;  they  fay,  that  immediately, 
when  the  Perfons  appear,  the  Writ  is  to  be  iflued. 
But  that  is  impoffible,  and  contrary  to  Reafon  and 
Authority. 

Wc  think,  on  thefe  Reafons  we  have  troubled 
you  with,  we  have  the  Law  on  our  Side.  Only  one 
thing  I  muft  beg  leave  to  anfwer  to  what  Mr.  Bro- 
derick  fays  as  to  Pereival's  Cafe :  It  was  a  crying 
Thing,  and  it  might  be  an  extraordinary  Judgment. 
Where  Judgments  are  given,  they  are  to  go  accord- 
ing to  the  Courfe  of  Law :  Juftice  is  to  be  done  to 
all.  And  as  no  extraordinary  Method  is  to  be 
made  ufe  of  againft  a  Criminal,  fo  none  is  to  be  u  • 
fed  to  fave  him. 

My  Lord,  We  think  the  Statute  of  Henry  VI. 
does  allow  fuch  an  Amendment  as  we  defire ;  and 
tiiat  no  Statute  does  reilrain  it :  And  therefore,  I 
hope,  we  (hall  be  allow'd  to  amend  tliis  Error. 

There  is  one  Matter  more.  Lord  Coke,  in  his 
8th  Report,  163.  a.  fays,  The  Statutes  of  Henry 
VIII.  and  that  of  41  Eliz,.  do  not  extend  to  Pleas 
of  the  Crown ;  becaufe  they  are  excepted  in  the 
Aft  Eliz,.  and  that  of  Hen.  VIII.  does  not  extend 
to  em. 

We  agree  with  the  Lord  Coke  in  every  Thing, 
that  the  King  can't  amend  by  that  ot  Hen.  Vlll. 
tho'  there  is  no  Exception  :  And  the  Reafon  is,  be- 
caufe it  fpcaks  only  of  Suits  between  Party  and  Par- 
ty. And  the  other  Statute  of  r  8  Eliz.  is  not  large 
enough,  extending  only  to  Treafon  or  Felony,  be- 
caufe they  only  are  excepted. 

My  Lord,  We  think  we  have  my  Lord  Coke's 
Authority  with  us,  and  even  the  very  Words  of  tlie 
Aft  of  8  Hen.  VI.  And  tho'  this  Cafe  has  not 
been  fo  fully  confider'd  before  ;  yet  we  hope  it  will 
be  confider'd  now;  and  that  we  ihall  be  allow'd 
this  Amendment. 


Mr.  Broderick.  I  thought  not  to  have  faid  any 
Thing  more :  But  becaufe  I  have  been  named  two 
or  three  times  by  Mr.  Attorney,  I  defire 

Mr.  Att.  Gen.     The  Reply  is  ours. 

Mr.  Broderick.  My  Lord,  I  beg  leave  to  explain 
my  felf  in  fomething  that  has  been  mifunderftood. 
I  think  I  did  not  fay  what  I  am  charged  witli- 
Mr.  Attorney  tells  you  I  laid,  that  none  of  the 
Queen's  Prerogatives  extend  to  criminal  Profc- 
cutions. 

Mr.  Att.  Gen.  I  fay,  you  faid,  there  is  great 
Difierence  between  civil  and  criminal  Cafes:  And 
that  the  Qiieen's  Prerogative  is  intended  only  of 
Amendments  in  civil  Cafes,  but  not  applicable  to 
criminal  Profecutions. 

L.C.J.  Holt.  Mr.  Broderick  faid  it  did  extend 
to  Amendments  in  ci\il  Cafes,  but  not  in  Cri- 
minal. 

Mr.  Broderick.  And  I  do  make  a  Difterencc  be- 
tweem  'em.  For  in  criminal  Profecutions  by  the 
Crown,  an  Amendment  can't  be :  But  in  the  Cafe 
of  a  Quare  impedit,  which  is  a  civil  Cafe,  there  it 
might. 

Mr.  Att.  Gen.  The  Reply  is  ours  ;  and  they 
ought  not  to  break  in  upon  us. 

L.C.  J.  Holt. 
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L.  C.  y.  Hok.      If  you   will  fay  any  tiling  as  to 
what  has  been  miftaken,  yon  may.      The  Cafe  of 
Sherret  and  'Talbot  is  not  to  the  Point :     That  was 
an  Amendment,  not  in  Behalf  of  the  Ciown,  but  of 
the   Subjeft;    and  in  a   civil  Cafe.       'I'was  in  a 
Qjio  Warranto  5  wherein  it-  the  Subject  take  a  limit- 
ed Difclaimer,  and  tlie  Officer  on  the  R(,1I  enter  a 
general  Difclaimer  without  Limitation,  God  forbid 
but  that  fhould  be  amended.     But  then  even  on  the 
King's  Side,    if  the  ori<^inal  Indiftment  be  riqht, 
and  the  Plea  Roil  be  miliaken  ;    fare  the  Ple^  Roll 
fliall  be  redified  by  the  Indiftment  :     and  tiic  Pica 
is  to  be  made  according  to  th?x. 

The  Caies  ot  Tuftcn  and  Hani^  are  ftrong  Cafes. 
In  that  ot  Harris  there  was  an  aftual  Trial ;  ?;'d 
yet  no  Ilfue  joined.  He  was  indeed  indicted  as 
Criminal,  and  the  Iffue  was  enrer'd ;  &  de  hoc  po- 
nit  fe  fuper  Pafnam,  but  with.oat  any  joinder  there- 
upon; and  fo  no  compleat  lifuc.  'Tistrue,  in  ca- 
pital Cafes,  they  are  free  to  join  lifue  or  not :  But 
in  other  criminal  Cafes  'tis  otherwife  ;  there  muft  be 
a  Joinder.  And  as  to  the  Cale  of  Tufton,  that  was 
an  Amendment  that  went  very  far.  That  was  an 
Information  tor  Recufancy  againfl:  the  Husband  and 
Wife  lor  Recufancy  of  the  Wite.  The  Wiie  comes 
in,  and  fhe  alone  (whereas  it  fhould  have  been  the 
Husband  and  Wite)  pleads  Not  Guiky  ;  and  hfue 
join'd  thereon  ;  And  it  was  mended  by  ':he  Docket : 
for  that  was  right.  It  has  been  held,  that  tiie  Sta- 
tute ot  Henry  VI.  did  not  extend  to  criminal  Mat- 
ters ;  as  Lord  Coke  (in  Blackmore\  Cafe)  :s  exprefly. 

Mr.  Att.  Gen.  But,  my  Lord,  he  gives  the  Rea- 
fon  of  tliat  Exception. 

L.  C.  J.  H  h.  Nr^v  ihe  8  th  of  Henry  VI  has 
this  Exception:  Ar.u.  in  Stiles,  304.  no  mention  is 
made  of  the  Stature  of  8  Hen.  VI.  but  that  was  by 
reafon  they  cpoug'.it  it  would  not  iielp  thtm.  And 
tlien  the  Query  is.  Whether  this  Cafe  be  within 
that  Exception,  and  (as  in  civil  Cafes)  may  be 
amended?  But  this  is  a  Cafe  of  a  dittercnt  Na- 
ture; and  I  will  not  fay  any  thing  now  m  the 
Point  of  this  Cafe,  becaule  ot  the  Confequence  : 
Tho'  I  fuppofe  it  is  not  excepted  by  the  Statutes : 
And  I  believe  you  don't  defirc  our  prefent  Opi- 
nion. 

Mr.  Att.  Gen.  Yes,  my  Lord,  I  defire  the  Opi- 
nion of  the  Court  in  this  Cafe  ;  and  I  think  it  is 
of  great  Confequence  to  us  to  have  it  now. 

L.  C.  J.  Holt.  If  you  inlifl:  on  it,  I  muft  fee  if 
I  can  form  an  Opinion ;  bat  I  would  willingly  de- 
fer it. 

Mr.  Att.  Gen.  My  Lord,  I  lay  it  before  you 
with  SubmifTion. 

Mr.  J.  Powel.  It  is  a  new  Thing,  and  taken  up 
againft  the  current  Opinion.  Perhaps  they  might 
take  it  on  Lord  Coke's  Opinion  ;  and  did  not  exa- 
mine it,  as  they  Ihould  have  done. 

Mr.  Att.  Gen.  My  Lord  Coke  does  not  fay  fo 
himfelf. 

Mr.  j.  Po-jiiel.  No  :  But  becaufe  he  fays  it  is  ex- 
cepted, they  gave  Credit  to  his  Words,  and  did 
not  examine  into  tlie  B  ilinel:: :  And  I  believe  tliat 
was  the  Foundation  c  this  C  .nnion.  But  if  you 
think  it  is  amendable  in  the  fame  Term,  becaufe  the 
Court  may  amend  their  O'.  n  Judgments  the  fame 
Term  :  you  muft  fpeak  to  that  Point. 

I  do  not  know  that  they  can  amend  their  own 
Judgment  in  this  Term  :  Tho'  indeed,  if  it  be  a- 
mendable  at  all,  it  is  amendable  this  Term.  Be- 
fides,  I  Ihould  make  no  Difficulty  but  that  it  is  a 
Mifprifion  of  the  Clerk  ;  and  it  was  his  Negli- 
gence not  to  do  it  by  the  Warrant.  And  if  this 
Vol.  V. 
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were  in  a  ci\'il  Procefs,  I  believe  it  might  be  a- 
mended  in  any  other  Term  :  But  this  being  in  a 
criminal  Matter ;  and  the  current  Opinion  being 
that  none  of  the  Statutes  did  extend  to  criminal 
Matters,  it  ought  to  be  well  confidcr'd  ;  for  the 
current  Opinion  is  a  iireat  Thi'i"- 

Air.  Att.  Gen.  Tiiere  is  no  doubt  of  it,  it  ougiit 
to  beconfider'd  ;  But  it  is  fit  for  me  to  defire  your 
Opinion. 

Mr.  J.  Pcv'is.  I  believe  tliefe  Statutes  were  ne- 
ver fo  fcann'd  before;  and  I  believe  this  Matter  has 
been  more  Icarch'd  into  now,  than  ever  it  has  been 
before.  But  i:  has  been  the  geaeral  Opinion,  that 
none  of  the  Statutes  of  Jeofails  did  exetend  to  cri- 
minal Cafes  :  That  may  arife,  becaufe  all  tlie  Sta- 
tutes take  in  fo  large  ?..  Compafs.  All  Indiftments 
and  Informations,  and  no  doubt  the  latter  Statutes, 
do  not  extend  to  fuch  Cafes:  And  tire  Opinion 
might  arife  tirom  that. 

But  now  this  Statute  of  the  8th  o[  Hen.  VI.  has 
Exception  of  Felonies  and  Treafins^  and  noneelfe; 
and  you  cannot  extend  the  Exception  further.  It  is 
a  Cafe  of  DiiHcuity,  but  it  arifes  from  the  com- 
mon Opinion  ;  otherwife  we  mir.lit  o;ive  our  Opini- 
on now  without  Difficulty  :  Fi-r  tiie  Woids  are  as 
clear  as  may  be ;  and  it  is  agaiiifc  Reafon,  to 
except  Things  that  tha:  S;atate  did  not  except. 
Bul  being  a  Tiling  that  is  not  f:)  particularly  con- 
fin'd  to  tills  Term,  ( f  ir  the  Statute  mentions  nothing 
of  "I'erms)  it  it  be  amjndable,  it  may  be  amended 
inan:^ther  Term. 

Sue  iade."d,  for  Matter  of  Judgment,  becaufe  the 
Jndgmen:  muft  be  in  the  fame  Term,  in  the  Cafe 
ot  the  Amendment,  we  may  as  well  do  ic  in  this 
Term  :  And  we  may  take  fome  Time  to  confider 
ci  it,  and  cdl  you  what  our  Opinion  is. 

Mr.  J.  G'j'Jd.  I  ihall  not  now  fay  any  thing  in 
tills  Cafe,  but  reierve  my  fclf  entirely  till  the 
Court  give  their  Opinion. 

But  as  to  that  Cafe  you  v/ere  citing,  Perr/s 
Cafe,  the  Cafe  was  Perry  and  Mimday  ;  tor  I  waS 
of  Council  in  the  Cafe.  There  was  an  Informa- 
tion againft  Perry  and  Mimday  for  forging  a  Bond  : 
They  laid  their  Fort'ety  at  Sberbum.  The  Publica- 
tion was  at  Dorchefter  ;  and  the  Venire  was  Dor- 
chefler.  The  Verdict  was  for  the  King.  They 
brought  an  Arreft  of  J  udgment  afterwards  ;  and 
the  Qiteftion  was  debated  on  the  Statute  of  16 
and  17  ot  K,  Charles  II.  whether  this  were  not  with- 
in the  Statute.  Now  diere  they  agreed,  tliat  that 
Intormation,  becauie  at  common  Law,  was  without 
the  Purview  of  the  Statute. 

L.  C.  jf.  Holt.  That  was  an  Information  upon  a 
penal  Law.  They  queltion'd  whetlier  ic  was  with- 
in the  Purview  ot  the  Statute  ;  and  they  thought  it 
was  not  help'd  by  any  Statute.  That  fhews  the  O- 
pinion  ot  the  Lawyers  :  Tliey  thouglit  it  not  with- 
in any  of  the  Statutes  of  'Jeofails ;  and  the  Verdid 
was  fet  afide. 

Mr.  Broderick.  Yes,  my  Lord :  And  the  Court 
awarded  a  new  Venire  Facias. 

L.  C-  y.  Holt.  Tii.re  is  a  great  Regard  to  he  had 
to  Pradice.  There  were  great  Men  at  the  Bcr  at 
that  Time ;  and  th.y  did  not  think  at  that  Time 
that  it  was  within  the  Statute. 

As  to  what  you  fay  of  Copyholds,  it  has  indeed 
been  held,  that  the  Statute  did  not  extend  to  an 
Afli^-nee  of  Copyhold  Lands,  or  to  a  Covenant  on 
the  Alienation  of  the  Copynold  by  Leafe. 

Mr.  Att.  Gen.     It  was  here  argued  that  — — 

L.  C  y.  Holt.    It  was  my  Opinion,  that  all  Sta- 
tutes  extend    to  Copyholds,    it  it  be  for  the  Be- 
D  d  d  d  2  nefit 
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nefit  of  die  Copyholder,  and  not  one  Jot  to  the  Pre 
judice  ot  the  Owner  :  And  therefore  the  Refolution 
of  'jobbini.  Cafe  was  that  we  went  on.  You  muft 
ftay  till  the  lall  Day  of  the  Term. 

Mr-  Att.  Gen.  My  Lord,  I  think  we  have  ihewn 
that  it  is  amendable  by  the  Statutes  ;  and  if  not  fo, 
by  the  Common  Law.  And  we  have  all  Points 
with  us 

Sir  'T.  Po'xis.  My  Lord,  I  doubt  it  w  ill  be  in- 
filled on,  that  in  another  Term  it  cannot  be  a- 
mended. 

L.  C.  J.  Holt.  Move  us  the  lafl;  Day  of  the  Term. 
It  is  certainly  the  Mifpriiion  of  the  Clerk. 

Novembjr  28.  i.  e    T'he  Lifi  D^j  0/ Michaelmas 
Term. 

Sir  "T.  Foii'is.  My  Lord,  We  come  in  the  Cafe 
of  the  Q_uetn  and  Mr.  T/inhi;;,  if  your  LordHiip 
be  ready  to  uivc  your  Opinion. 

A/,-.  Att.  Gen.     Call  Mr.  T'utchhi. 

[liho  appeared-'] 

L.  C.  7.  Huh.  I  muU  delire  you  to  flay  in  this 
Matter  nil  the  firi't  Day  or  the  ne.xt  Term. 

Mr.  .-At.  Gen.  My  Lord,  We  did  cxpeft  your 
LordHiip  would  have  given  your  Opinion  now. 

L.  C.  J.  Holt.  For  my  Part,  1  fhould  rather  de- 
fire  Time  till  the  next  ']'erm  :  But  if  you  are  not 
willing  to  ftay  till  then,  you  mull  take  luch  an  O- 
pinion  as  wc  can  give.   ^^ 

Afr.  Att.  Cen.  J  fubmit  to  what  your  Lcrddiip 
Ihall  daermiue. 

L.  C.  J.  Hvh.  It  may  be,  I  may  be  then  of  the 
fame  Opinion  I  am  now  ;  but  then  I  may  deiend 
my  Opinion  better.  I  would  only  put  it  oft  to  the 
hrft  Day  ol  the  next  Term. 

Mr.  Att.  Gen.  My  Lord,  I  have  laid  the  Matter 
before  you ;  and  I  acquiefcc  in  what  vou  fliall  think 
fir. 

Sir  T'.  Po'w/s.  Upon  the  Obfervation  of  Black- 
mare's  Cafe,  where  Lord  Cde  fiys,  the  Court  can- 
not amend  Mifprifions  of  Clerks  in  Procefs  in  ano- 
ther Term ;  if  we  have  not  Judgment  this  Term, 
we  fhall  Icfe  that  Advantage. 

Mr.  Att.  Gti.  There  are  two  Points  in  this 
Cafe  :  One  is,  that  it  is  amendable  by  Common 
Law  ;  the  other,  that  it  is  not  excepted  by  the  Sta- 
tute of  Heiirs  VI. 

Now  my  Lord  Coke  fays,  Error  in  Procefs  is 
amendable  in  anoiherTerm.  But  we  fubmit  to  the 
Court:  I  prcls  nothing. 

Mr.  ]  Po'iel.  O'le  fays  fo:  But  I  believe  no 
Man  will  fay,  that  ever  a  miftafcen  Writ  was  a- 
mended  in  another  Term.  Therefore  he  mufl  in- 
tend the  fubiequent  Proceedings,  or  Procefs  :  It 
may  be  the  Proceedings  of  the  original  Entry  on 
their  A\\ard,  that  m.ay  be  amended  in  another 
Term  ;  and  Lohe  muft  mean  tb.at.  There  have  been 
Entries  ot  Awards  amended  in  another  Term;  but 
the  Miflake  of  a  Writ  was  never  amended  in  ano- 
ther Term,  that  I  can  find. 

L.  C.  y.  Holt.  If  we  put  it  ofl'to  the  next  Term, 
and  our  Opinion  Ihould  be  againft  the  Amend- 
ment, he  canufjt  be  try'd  in  that  Term. 

Mr.  Att.  Gen.     MyLord,  1  fubmit  it  to  you. 
Mr.  J.  Poicel     We  cannot  now  give  fo  full  Rca- 
fons  ;    yet  I    have    enter'd   my    Opinion    in   the 
Cafe. 

Mr.  J.  Guiild.  I  was  fometime  of  Opinion,  that 
it  was  amendable  by  the  StatutJ ;  but  really  looking 
on  the  Cafes  that  have  been  cited,  that  is,  the  Cafes 
that  are  in  Pleas  of  the  Crown,  it  is  not  amendable 


by  the  Statute  of  Henry  VI.  I  fay,  I  formerly  thoughc 
it  might  be  amended  by  Virtue  of  the  Statute  -. 
But  upon  Perufal  of  B!aclz??wre's  Cafe,  &c.  it  feems 
to  alter  my  Judgment.  But  notwithftanding,  I  liold, 
that  at  Common  Law  it  may  be  amended.  For 
what  means  all  the  Cafes  that  are  now  extant ;  the 
Cafes  ot  Informations,  as  the  Cafe  ot  Sir  Humphry 
Bond,  &-C.  ? 

The  Cale  cited  by  Yel'verton,  in  2  Bulflrode  3  5. 
is  very  ftrong.  There  were  two  indicted  for  Fe- 
lony, and  iound  gnilty.  The  Judge  faw  that  it 
was  in  the  lingular  Number,  and  ftay'tl  Judgment : 
And  they  moved  afterwards  in  another  'i'erm;  and 
there,  by  the  Judgment  of  nine  or  ten  J.:dgcs,  it 
was  amended  ;  and  the  Men  were  both  hang'd. 

Why  now,  it  mull  be  by  the  Statute  Law,  or 
by  the  Common  Law,  that  it  was  amended  in  that 
Cafe.  By  the  Common  Law,  I  fay,  it  is  amend- 
able. 

There  is  a  Cafe  in  Raymond^  Reports,  440.  It 
is  an  Indiament  on  a  Certihcate  of  a  Juitice  of 
PeaCw,  that  Inglefield,  being  a  reputed  Papiff,  had 
refufed  to  take  the  Oath  ot  Supremacy,  &c.  Upon 
Not  Guilty  pleaded,  the  Jury  lounu  the  Commiifi- 
on  in  hac  'verba,  &c. 

It  was  obje(;:ted.  That  the  Certificate  was  not 
found  under  Seal  of  the  Juftices,  but  only  in  bac 
verba  :   And  they  did  amend  it. 

This  is  the  fame  Cale.  And  I  take  it,  that  fuch 
a  Fault,  as  does  not  alter  the  Ilfue,  nor  the  Trial, 
or  Crime,  is  a  Tlung  that  is  amendable. 

Now  there  is  Sir  John  Ctirfvns  Cafe,  in  2  Cro. 
It  is  a  itrong  Cafe.  There  is  an  Intorm.ation  a- 
gainft  him  and  his  Wile  tor  Recufancy.  The  Wile 
only  pleaded  Not  Guilty.  The  Qiieftion  was. 
Whether  this  were  right  ?  And  whether  they  fliould 
amend  it  ?  And  it  was  reloh'ed,  that  it  fliould  be 
amended. 

The  Cafe  in  Siderfin,  that  is  ( i  Siderfai,  243.) 
the  Cafe  of  Percival  and  Godpey,  I  do  not  doubt, 
tor  my  part,  but  it  is  amendable ;  and  take  it  as 
ftrong  as  this  is.  They  were  indided  for  a  Riot: 
A  Venire  Facicu  iliucd  Vicearmtibus  Canterburia: ; 
and  it  was  return'd  by  one  Sheriff.  They  examin'd 
into  the  Truth  of  tlie  Cafe,  and  they  found  there 
was  but  one  Sheriti':  And  the  Qiieftion  was,  w.ic- 
thcr  this  was  amendable  ?  And  it  was  refolved  it 
Ihoulu  be  amended ;  and  alfo  that  it  was  amenda- 
ble at  Common  Law. 

I  mull  confefs,  i  do  not  fee  that  there  is  any  Rea- 
fon  in  the  \Vo»id  againft  it.  There  is  but  only  one 
Cafe  that  feems  to  be  againft  it  ;  that  is  the  Cafe 
of  Theobd/d  and  Nezvton,  Styles  307.  There  indeed, 
by  Rolls  Opinion,  it  was  not  amendable,  &c.  But 
that  is  only  a  lingle  Opinion. 

And  as  to  the  Cale  between  the  King,  and 
Read  and  Davcfm,  (it  fliould  iiave  been  two 
Cafes)  there  'twas  held,  That  the  Statute  of  Jeo- 
fails does  not  extend  to  Informations  of  Intrufi- 
ons ;  and  yet  it  was  ruled,  that  it  fhould  be  a- 
mended. 

Indeed,    my   Lord  Hales,   in   Keble,    191,  215- 

[He  means  Twifden ;  Fid.  Kehle,   .191,    198,   215  ] 

did  hold,  that  it  was  amendable  within  the  Statute  ; 

and  that  the  Amendment  would  ftand  in  need  otit ; 

But  it  w  as  ruled  centra  ;  and  that  it  needed  not  the 

Help  of  the  Statute  or  Jeofails.     And  1  muft  needs 

fay,    if  the  Cafe  of  Bradley  and  Banks,  in  2  Crcke, 

283.  and  in  Tehertcn,   204.  were  not  in  the  wa)-, 

I  think  the  Writ  had  been  good  enough  ;  for  it  is  a 

Continuance  from  Day  to  Day,  the'  the  T'tfte  is  the 

24th,  and  the  Award  the  23d. 

Now 
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Now  in  my  Mind,  an  Award  the  23d,  of  a  Writ,  Tho'  the  Writ  was  not  taken  out  aSualiy  in  Trt- 

the  24th,  is  a  perfeft  Cojitiniiance.     And  the  Cafe  nity  Term^    yet  bearing  Date  then,  and  the  rirft  of 

o(  Bradley,  &c.    as  it^  is  in  2  CroLe,    283.  does  not  A iignft  the   Cjocds  were  fold  j     yet  the  Writ  beincr 

contradict   this  5    tho' indeed  that  Cafe  of  BradUy,  T^/t'V  the  firft  Day  of  TlvwYy  T^ ;•;;;,  'cwas  held  not 

as  it  is  in  Tehertcn,  is  contrary  ;  but  that  feems  mi-  amendable  ;    and  chat   the  Hands  of  the  Vendee 

ftakcn.      So  diat  1  do  think,    on  the  whole  Matter,  were  bound  by  ic. 
it  is  amendable  at  Common  Law. 


Note,  Powis  accorded  with  Gould,  that  it  was 
Amendable  ;  but  Powel  argued  contta,  that 
it  was  not. 

L  C.  J.  H-jIt.  I  fhould  have  been  glad  to  have 
had  Time  till  next  Term,  to  conliderof  this  Mat- 
ter: For  tho'  I  am  iadsned  in  my  Opinion,  yet 
periiaps  1  may  not  give  others  that  Satisraction  con- 
cerning it,  as  I  migiK  ha\-e  done  if  I  had  had  a  lon- 
ger Time. 

I  am  oi  Opinion,  That  this  is  not  amendable, 
neither  by  the  Common  Law,  nor  by  the  Statutes. 

Fi;ft,  !t  muft  be  admitted,  that  this  is  a  Fault 
in  the  Writ,  in  a  Point  chat  is  material :  I'hat  is, 
The  T'eftt,  which  fhould  have  been  Die  Ltnix,  the 
23d  oi  O'ciober,  and  it  is  the  24th  :  For  the  23d  is 
the  Day  that  the  Deiendant  has  in  Court  on  the 
Return ;  and  that  being  the  Day  he  has  in  Court, 
the  Tejle  of  the  V/rit  to  concinue  the  Procefs  fhould 
have  been  that  very  Day. 

Now  I  do  not  underftand  what  my  Brother  Powis 
fays,  That  there  is  no  Litcrval  between  one  Day 
and  another.  I  would  rain  know,  if  a  Day  be  ap- 
pointed f  )r  a  Man  to  appear  on  ;  and  then  he  has 
another  Day  given  him,  when  he  appears  nor :  As, 
if  a  Man  appears  the  2  5d  of  OSlvbe>\  and  there  is 
^  Day  given,  the  24ch  ;  will  not  this  be  a  Difcon- 
tiuuance  ?  No  quefuon  but  it  is :  Becaufe  he  being 
in  Court  the  23d,  and  having  no  Direction  the  23d 
when  to  ccme  again,  he  is  out  ot  Court.  Then 
Ihall  you  give  another  Day  behind  his  Back  ?  That 
cannot  be  in  Reafon.  His  Day  in  Court  is  the  23d 
of  Oclober  ;  and  that  Day  he  fhould  have  another 
Day  appointed.  He  has  a  Day  in  the  Roll,  but 
not  in  the  Writ :  That  is  illued  behind  his  Back, 
the  24th  ;  at  which  Time  he  is  nat  in  Court. 
Then  if  this  be  fo,  here  is  a  Writ  ifiued  behind  the 
Defendant's  Back,  and  without  any  Award  of  the 
Court  :  For  the  Award  is,  Die  Ltinx  prox  pc/i  tres 
Scptimanas  SanEli  Alichaelis,  which  is  the  23d  of 
October ;  then  there  is  a  Praceptu7n  c/i  that  Day. 
Now  when  this  Writ  ifliies  the  24th  ;  is  this  Writ 
warranted  by  the  Roll  ?  No,  it  is  not ;  but  another 
Sort  of  Writ,  ditierent  from  that  which  the  Court 
awarded :  Theretore  hnn^  another  Writ  than  what 
was  awarded ;  where  is  tliere  any  Authority  for  it  ? 
Or  how  can  the  Jury  be  diftrein'd  upon  it? 

The  Writ  that  ifiued  the  24th,  is  another  Writ : 
For  there  is  a  material  varying  between  the  Writ 
tliat  itfues,  and  the  Auard  of  the  Roll ;  one  is  the 
23d,    th:  other  is  the  24th. 

The  Day  of  the  Writ  is  material :  And  when  it 
bears  I'tjie,  it  is  in  the  Judgment  of  the  Law  a 
Writ  of  t'nat  very  Day  ;  as  it  was  adjudged  in  the 
Cafe  of  Onen'veif.  Baily,  i-j.Ch.  2.  in  a  Trover 
and  Converiion. 

A  Defendant,  that  is  ccndemn'd  in  Debt  and 
Damages,  fells  his  Goods  bo-,ia  fide,  between  the  lafl 
Daj'  of  "Triuity  Term  and  the  hrft  of  Augujl.  After 
he  had  fold  his  Goods,  the  Plantiff"  takes  out  a 
Fieri  Facias,  Te/le'd  the  hrft  Day  of  T'rinity  T'erm  j 
which  was  betore  the  Sale,  tho'  taken  out  after ; 
fetting  forth.  That  the  4th  or  jth  of  j^w/y,  he  had 
fcized  thefe   Goods  in  the   Hand   of  the  Vendee  : 


wnere  it  is  uideed  the  24th  ;  and  fo  you 
change  tiie  Nacute  and  Subftance  of  the 
Is   not  this  a  material  Variance, 


and  diffe- 


Now  this  V/rit  here  is,  in  the  Jiicigment  of  the 
Law,  ilfuing  cut  of  this  Court  the  2^th  ol-  Oclolcr, 
If  we  fhould  amend  this,  what  Alteration  flioald  we 
make?  We  muft  make  it  unorher  Writ:  For  a 
Writ  that  ilfucsoutof  this  Court  th.e  24rh,  cannot 
be  a  Writ  that  iliiies  out  the  23  ;  and  it  we  amend 
it,  we  make  ic  as  diiferent  as  poihbly  can  be. 

Now  why  fnould  we  amend  ic  ?  As  wv  now  take 
it,  by  the  Statute  of  Henry  VI.  the  Writ  is  good 
in  it  felf ;  but  it  is  not,  as  th.e  Court  awarded  it. 
The  Meaning  oi  the  Statute  was  not  to  mend  mif- 
taken  Writs,  but  Millakes  in  Writs  :  Tlie  Statutes 
meant  nothing  but  tliat.  Not  that  you  fiiould  a- 
raend  a  Writ  tliat  was  good  in  it  ielf,  and  ht  it  to 
yout  particular  Purpoic. 

Now  here  is  a  Writ  executed  in  the  fame  Term : 
Yet  to  make  this  Trial  to  be  good,  what  muft  you 
do  by  this  Amendment  ?  You  muft  make  it  to  be 
another  Writ :  For  you  muft  make  rhe  Writ,  even 
contrary  to  Truth,  to  be  the  23d,  which  was  tire 
24th :  And  therefore  it  cannot  be  made  cood  ;  nor 
can  the  Trial  be  made  good.  You  wor.ld  make  it 
the  23d,  where  it  is  indeed  the  -  ■'-'^ 
woula 
Writ, 
rent  from  the  Award  ot'  the  Court  ? 

Before  the  Statute  of  Jeofails,  if  it  had  been  in  a 
Civil  Cafe,  it  is  help'd  by  the  Statute  of  the  8th  of 
Henry  VI.  becaufe  it  is  a  Difcontinuance  of  Pro- 
cefs, it  is  help'd  by  that  Statute ;  but  that  Statute 
extends  not  to  this  Cafe.  I  would  fain  know,  whe- 
ther there  has  been  any  Amendm.ent,  in  any  Cafe 
or  this  Nature,  fince  the  Statute  of  Henry  the  Vlth  ? 
It's  true,  T'efie's  of  Writs  have  been  o!ten  amended  ; 
but  tl:at  \\a^,  where  it  was  a  void  'Tefce  ;  as  on  a 
Sunday,  or  out  ot  Term  ;  or  where  it  is  impolTible, 
as  atter  the  Return,  &c.  That  is  a  void  Tcjle,  if 
ic  bear  Date  on  a  Sunday,  or  in  the  Vacation. 

In  Civil  Caies  it  is  amendable  ;    becaufe  it  is  the 
Fault  ot  the  Clerk  by  miftakinga  Day  ;  as  in  mak-= 
ing  it  on  a  Sunday,  or  in  a  Vacation-Time  :  There 
may  be  Reafon  for  ic  ;  and  it  may  be  amended  by 
the  Scacute  of  Htnyy  VI.  becauie  plainly  a  Miftake 
of  the  Cled<.     And  en  this  Reafon  is  that  Cafe  in 
Tehertcn,  64.    and  the  Cafe  of  Bradley  and  Banks, 
204.     There  was  a  Venire  returnable  one  Day  ;  and 
the  T'ejle  ot  the  Diftringas    was  of  the  fame  Date, 
and  the  fame  Day  with  the  "Tefte  of  the  Venire;  and 
that  was  held  amendable,    becaufe  it  is  impofTible 
you  fhall  diftrain   before  the  Return  of  the  Venire; 
and  the  Diflringas  bore  Tefle  the  fame  Day  with  the 
Venire :    So  that  the   T'ejle    w  as  repugnant   to  the 
Writ  it  fell';  and  therefore  the  Writ  is  naught  in  ic 
felf,  becaufe  it  was  to  diftrain  a  Jury  that  was  not 
fummon'd.     But  the  Law  has  always  been.  That  if 
upon  the  Return  of  one  Writ,    there  is  to  be  ano- 
ther Writ  awarded ;  that  other  Writ  muft  be  Fefle'd 
on  the  very  Day  upon  which  it  was  awarded,  and 
the  Return  of  the  lormer. 

And  that  Cafe  of  Bradley  and  Banks,  in  2  C»o. 
and  Teh.  is  very  ftrong  to  this  Purpofe.  There 
the  Perfon  came  in  on  the  Exigent,  and  pray'd  Oyer 
of  the  Writ  and  all  Mefne  Procefs  :  And  therein 
appeared  a  Gap,  the  hrft  Procefs  being  returnable 
Decimo  fextu  Ociobris,    and  the  Appeal   being  re- 


turnable Qiilndeaa  Sancii  Michaelis, 


that  is,   the 
i(5ch 
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i(5rh  of  OEloher,  were  well.  But  the  alias  Capias 
i^oes  cur  Tcjh'd  the  250!  of  OtMrr,  which  being 
Seven  Days  after  the  Return  of  the  former,  that 
was  wrong;  for  it  (hould  have  born  Tefte  the  i6th 
of  OiJohe°  then  it  had  been  right ;  but  beiiig  the 
a3d,  there  was  a  Gap;  and  therefore  it  was  held  a 
Difcontinuance.  ^ 

And  this  is  the  Praftice  of  the  Cotmmn-Plea^,  tho 
not  fo  much  obferved  here  in  this  Court,  in  Writs 
of  Enquiry  of  Damages  :  But  enquire  of  them  in 
the  Cvmmon-Pleas,  and  they  will  tell  you,  the  fub- 
fequcnt  Procefs  ought  always  to  bear  Tefie  the  Day 
of  the  Ri-iurn  of  the  former  Writ.  If  you  go  to  a 
Capias,  either  in  Outlawry,  or  to  diftrain  a  Man  ;_ 
the  Second  Diflriugns  is  always  Tefled  the  Day  of 
the  Return  of  the  h'rft  ;  and  the  Third  is  always 
"Tefled  the  Day  of  the  Return  of  tlie  Second  :  And 
if  it  bear  Tefte  the  next  Day,  all  Procefs  is  difcon- 
tinued. 

Ay,  but  you  fay,  it  is  a  Miflake  of  the  Clerk. 
It  is  fo  :  But  wc  are  to  judge  of  the  Thing  it  felf, 
whether  it  is  by  way  of  Negligence,  or  for  want 
of  Skill.  For  ought  I  know,  it  may  be  for  want  of 
Skill,  that  it  is  Tefte' d  another  Day :  But  every 
Clerk  does  not  know  this.  Nay,  fome  have  pretended 
to  know,  that  it  need  not  bear  Date  the  Day  oi  the 
precedent  Wiit's  Return.  Why  then  might  it  not 
bean  Euor  in  Skill?  If  he  thinks  it  a  right  Writ, 
and  fays  it  mufr  be  Ttfte'd  rlie  a4th,  this  is  want  of 
Skill;  and  then  it  is  not  amendable.  And  then  this 
being  a  wrong  Writ,  the  Tfte  is  material ;  and  its 
being  Tefte" d  the  24th,  is  a  Miifake  fo  material,  that 
if  it  had  been  a  Civil  Cafe,  I  fhould  have  been  a- 
the  Amendment ;    and  therefore  much  more 
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gam! 


in  this  Cafe,  I  think,   it  ought  to  be  quafli'd,  and 
a  new  Venire  av/arded. 


My.  Att.  Gen. 
tell  what  to  fay. 

Mr.  ].  Powis. 

Mr.  Ait.  Gen. 
it  hanes. 

L.  C.  J.  Holt. 
wife  than  thus  : 


If  the  Court  decide  it,    I  cannot 

What  have  you  to  fay  ? 
The  Court  is  divided,  and  there 


I  would  not  be  underftood  other- 
I  do  not  fay,  this  Cafe  is  within 
the  Statute ;  but  I  look  on  it  to  be  fo  material  a 
Variance,  that  it  is  not  amendable. 

Mr.  Att.  Gen.  Tlie  Court  being  divided  in  their 
Opinion,    I  know  not  any  Rule  to  ftop  Judgment. 

Mr.  J.  Pozvis.  I  know  not  hiow  tar  it  may  go  in 
Criminal  Cafes.  That  which  fway'd  vith  me,  was, 
to  fee  fo  many  bold  Amendments  in  many  Cafes  ; 
that  went  with  me  very  far  ;  and  wldch  were  faid 
to  be  done  by  Common-Law. 

What  I  faid  as  to  coming  the  next  Day,  I  did 
not  rely  on  it  :  tho'  it  did  feem  to  alleviate  the 
Thing.  But  I  was  fo  tender  in  the  Cafe,  that  I  did 
think  it  might  be  better  to  have  a  new  Trial  I 
have  held,  in  my  Opinion,  with  my  Lord  Chief  ]u- 
ftice  Holt  and  Mr.  Juftice  Powel  a  great  deal.  I 
was  tender  before  in  the  Point :  And  I  do  join  with 
my  Lord  Chief  juftice  Holt  and  Mr.  Juftice  Pozuel, 
that  there  ought  to  be  a  new  Trial,  and  a  new  Di- 
ftringas. 

Mr.  Att.  Gen.  With  a  Rule,  I  fubmit  ;  but 
without  a  Rule,  I  would  have  linged  judgment. 

Mr.  Mountague.  My  Lord,  We  move  to  fet  afide 
this  Trial,  becaufe  it  is  irregular. 

Mr.  Att.  Gen.  If  you  make  a  Rule,  we  need 
not  difpute  it. 

Mr.  J.  Po"vi'e/.  Judgment  goes  of  courfs,  imlefs 
you  flop  it. 


Mr.  Att.  Gen.  There  is  no  Rule  to  flop  it :  And 
tlien  I  can  fign  my  Judgment. 

Mr.  Mountague.  My  Lord,  Tho'  the  Court  can 
make  no  Rule  for  an  Amcndmenr,  becaufe  the 
Judges  are  divided  about  that  Point;  yet  I  humbly 
conceive,  yourLordfliip,  and  the  refl  of  the  Judges 
do  agree,  that  the  Writ,  as  it  now  is,  is  naught  ; 
and  therefore  I  hope,  you  will  let  us  have  a  Rule  to 
flay  Judgment. 

L.  C.  J.  Holt.  Mr.  Attorney,  They  have  been 
moving  to  have  a  new  Trial. 

Mr.  Alt.  Gen.  'Twould  be  a  Breach  of  Duty  in 
me,  not  to  fign  my  Judgment,  if  you  dcn't  make  a 
Rule  while  it  is  under  Coniideration. 

L.  C.  y.  Holt.  Here  was  Leave  given  to  move 
in  Arrefl  of  Judgment  ;  and  there  is  no  Rule  for 
iigning  Judgment. 

Mr.  Att.  Gen.     There  is  no  Rule  to  flop  it. 

Mr.  Mountague.  What  is  the  Rule  that  was 
made  upon  my  firfl  Motion  ? 

Clerk  reads.  Die  Alartis  proximo,  &.c. 

Mr.  Mountague.  We  take  it,  that  tho'  the  Cours 
be  divided  about  the  Amendment ;  yet  fince  there 
can  be  no  Amendment,  the  Writ  being  naught,  we 
ought  to  go  to  a  new  Trial. 

Mr.  J.  Pinvel.     By  all  means,  go  to  a  new  Trial. 
Mr.  J.  Poxvis.     It  is  in  a  Cale  that  was  never  fo 
much  look'd  into  before. 

Mr.  Att.  Gen.  If  we  mufl  have  a  new  Trial  in 
this  Cale,  we  are  in  a  worfe  Cafe  than  I  thought  we 
were  ;  for  we  are  to  begin  Procefs  again.  But  if  a 
Rule  be  made,  we  mufl  fubmit. 

Mr  Mountague.  There  was  a  Rule  made  at  the 
Side  Bar,  upon  my  Motion  there.  That  all  Things 
fliould  flay. 

Mr.  Att.  Gen.  That  was  not  a  Place  to  mo'ic 
for  a  Rule 

L.  C.  J.  Holt-  That  is  to  flay  in  fiatu  quo  they 
were  then.  There  is  no  Rule  for  Judgment  to 
flay. 

Mr.  Att.  Gen.  If  on  Motion  to  arrefl  Judgment, 
the  Judges  of  the  Court  are  divided,  I  have  heard  ic 
faid,  that  Judgment  may  be  enter 'd. 

Mr.  J.  Pozuis.  I  faid  at  the  beginning,  I  was  in- 
clinable to  have  a  new  Trial. 

L.  C.  J.  Holt.  I  know  not  what  you  mean.  You 
faid,  you  were  inclinable  to  have  it  amtnded:  I 
would  have  it  amended,  if  I  had  followed  my 
Fancy. 

Mr.  J.  Pozvel,  If  my  Brother  has  changed  liis 
Opinion,  he  may  :  For  we  have  been  arguing,  that 
we  may  change  our  Judgments. 

L.  C.  J.  Holt.  You  have  any  Time  to-day  to 
move  it  again.  Put  us  in  mind  of  it :  I  may  change 
my  Mind  too,  it  may  be. 

Mr.  J.  Poivis.  I  judge  not  how  it  may  go  in 
Criminal  Matters :  Ijut  all  are  of  Opinion,  that  it 
fhould  not  fland  as  it  does. 

L.  C.  J.  Holt.  The  Court  is  divided  that  it 
fhould  be  amended ;  but  not  that  it  is  well  as  it  is : 
And  that  is  Mr.  Attorney's  Motion,  to  alter  what 
is  to  be  amended. 

Mr.  J.  Pozuel.  Mr.  Attorney  makes  no  Motion, 
for  a  Rule  ;  but  would  have  it  flay  as  it  does. 

L  C.  J.  Hit.     That  it  may  remain  in  flat  u  quo. 

Mr.  Att.  Gen.  If  you  cannot  agree  in  your 
Judgment,  I  fubmit  it  to  you,  whether  I  may  nor 
enter  Judgment  for  the  Qiieen,  tho'  it  be  not  a- 
mended. 

Mr.  Mountague.     We    hope    Mr.  Auorney   fliall 

not 
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not  be  permitted  to  fign  Judgmeiu  in  this  Cafe  : 
For  tho  'tis  true,  that  there  can  be  no  Amendment, 
becaufe  the  Court  is  divided  ;  yet  I  do  not  appre- 
hend that  it  is  right  as  it  is. 

Mr.  An.  Gen.  If  the  Court  be  di\ided,  no  Rule 
can  be  made. 

Mr.  J.  Povois.     Let  there  be  a  new  Trial. 

Mr.  Moumague.  Mr.  Attorney,  The  Court  would 
have  a  new  Trial  :  And  I  think  you  had  better  do 
fo. 

Mr.  Att.  Gen.     I  want  none  of  your  Diredions. 

Mr.  Mount  ague.  I  may  take  notice  of  what  the 
Judges  fay. 

L.  C.  'J.  Huh.  And  he  v. ill  make  ufe  of  what  we 
fay,  as  far  as  is  convenient  for  him. 

Mr.  Att.  Gen.  But  Mr.Moimtague  muft  not  pre- 
tend to  give  Directions,  what  I  am  to  do. 

Mr.  Mountague.  I  don't  give  you  Direftions ; 
but  I  hope  1  may  take  notice  of  what  the  Court 
fays. 

L.  C  J.  Holt.  Mr.  Attorne),  We  believe  you 
don  t  want  their  Advice. 

Mr.  Att.  Gen.  But  they  are  very  ready  to  give 
it. 

Mr.  Mountague.  I  only  took  notice  to  Mr.  At' 
toruey,  how  far  the  Court  was  agreed  :  And  only 
moved,  that  the  Rule,  which  I  did  conceive  was 
pronounced  bj'  the  Court,  might  be  taken. 

Mr.  Att.  Gen.     You  moved  to  no  Purpofe. 

Mr.  Mountague.  I  take  it,  that  Mr.  Juftice  Poiu/V 
js  for  a  new  Trial. 

Mr.  J.  Pouiis.  Yes,  I  am  fo.  It  is  a  nice  Cafe, 
and  has  never  been  conlider'd  fully  before. 

Mr.  Mountague.     I  hope  now  we  have  done. 

Mr.  Att.  Gen.  If  I  hear  what  Rule  tiie  Court 
makes,  I  Ihall  fubmit. 

Mr.  Mountague.  I  hear,  the  Pleafure  of  the 
Court  is,  that  the  Rule  fhall  be  for  a  new  Trial. 

L.  C.  J.  Huh.  You  muft  have  a  new  Venire 
Facias. 

Mi .  Att .  Gen.  That  cannot  be,  with  SubmifTion : 
A  new  Venire  we  cannot  have. 

L.  C.  J.  Hoh.  You  mull  ha\e  a  new  Trial.  The 
Jury  have  given  their  Vcrdid  ;  whereas  they  ap- 
peared to  a  wrong  Writ,  and  fo  the  former  Trial 
is  not  warranted. 

Mr.  Att.  Gen.  I  think  they  are  warranted  to  ap- 
pear by  the  Return  of  the  Venire  ;  and  that  we  muft 
go  back,  but  where  the  Fault  is,  which  is  only  but 
where  the  Diftringas  is  made  out:  So  that  a  Diflrin- 
gas  de  novo  is  to  be  for  the  fame  Jury.  Bat  I  will 
meddle  no  more  in  it,  without  particular  Order. 

L.  C.  y.  Hoh.  Do  what  you  will ;  we  will  give 
you  no  Dire(5don.     We  quaih  this  Trial. 

Sir  7!  Powis.  My  Lord,  If  you  quafh  this  Tri- 
al, then  we  are  to  begin  again. 

Mr.  Att.  Gen.  If  the  Court  is  of  Opinion  that 
there  ought  only  to  be  a  new  Diftringas  ilTued,  and 
we  can  go  back  no  further ;  I  am  afraid  we  fhall 
never  come  right. 

Mr.  J.  Po-jcel.  The  Difficulty  is  in  right  award- 
ing the  Diftringas,  becaufe  it  does  not  bear  Date 
with  the  Return  of  the  Venire.  But  then  confider 
where  you  are  :  If  you  bring  him  on  a  new  Trial, 
he  can  challenge  any  one  tliat  has  given  a  Verdid 
before. 

L.  C.  y.  Hoh  It  is  a  Diftringas  to  fummon  that 
jury,  but  it  is  without  Tejte :  And  that  Jury  ha- 
ving given  their  Verdift,  they  are  not  to  ferve  a- 
gain. 

Mr.  Att.  Gen.  I  am  fure,  according  to  Autho- 
rities, they  muft  begin  where  the  Fault  was. 


L.  C.  y.  Hoh.  I  (hould  have  thought  the  Venire 
de  novo  had  been  proper  :  For  this  Diftringas  bear- 
ing Tefte  out  of  Time,  and  that  being  erroneoufiy 
executed,  there  ought  to  be  a  new  Diftringas,  which 
is  to  be  founded  on  a  new  Venire. 

Mr.  Att.  Gen.  If  you  do  quafh  this  Trial,  I  fup- 
pofe  your  Lordfhip  will  make  fome  Award  for  a  new 
one. 

L.  C.  y.  Hoh.     We  leave  it  to  you. 

Mr.  Att.  Gen.     I  cannot  enter  it. 

Mr.  J.  Poivel.  We  muft  grant  a  Venire  de  novo ; 
which  we  canot  do  without  quafhing  this  Verdift ; 
and  that  is  the  way  to  try  him  again. 

Mr.  Att.  Gen.  My  Lord,  I  am  far  from  think- 
ing I  can  alter  your  Rule ;  but  I  can't  tell  how  to 
follow  it. 

L.  C.  y.  Halt.  What  we  do  is  ex  ahundanti^ 
more  than  we  are  bound  to.  We  can  leave  you  to 
do  what  you  can  :  The  taking  out  the  Venire  and 
Diftringas,  are  Things  of  courfc. 

Mr.  Att.  Gen.  I  think  there  is  a  Neceflity  to  ex- 
plain my  Meaning.  I  don't  pretend  to  dired:  what 
you  muft  do ;  but  you  muft  dired  what  is  to  be 
done:  I  cannot  award  a  Venire. 

L.  C.  J.  Huh.  It  is  taken  out  of  courfe.  You 
may  award  that  as  well  as  the  firft,  if  it  may  be 
done. 

Mr.  Att.  Gen.  How  can  that  be  done,  feeing  you 
quafli  the  Diftringas  ? 

Mr.  J.  Po-j-vl.  Thar  is  the  Award  of  the  Court, 
and  does  not  hinder  you  from  taking  out  a  new 
Venire. 

Mr.  Att.  Gen.  I  cannot  do  it  without  the 
Court.  When  you  quafh  this,  you  muft  award 
another. 

L.  C.  y.  Hoh.     We  do  award  it. 

Mr.  Att.  Gen.  I  remember  in  the  Cafe  of  FitZ' 
ivaher,  when  they  quafh'd  the  Trial,  they  ordered 
a  new  one  fhould  be  had,  &c. 

L.  C.  jf.  Hoh.  If  we  make  an  Award,  and  you 
don't  like  it,  you  will  not  comply  with  it :  There- 
fore we  leave  you  to  take  it  out  as  you  will. 

Mr.  Att.  Gen.  You  muft  order  a  new  Venire;  I 
cannot  award  a  new  one  elfe. 

L.  C.  J.  Huh.     You  muft  have  a  Venire  Facias. 

Mr.  Att.  Gen.  That  muft  be  the  Judgment  of 
the  Court  then.  For  if  I  award  it,  it  muft  be  by 
Order  of  Court. 

Mr.  J.  Gould.     You  had  better  declare  de  novo. 

Mr.  Att.  Gen.  I  am  fearful  of  what  I  do.  I 
hope  the  Court  will  difcharge  m:. 

L.  C.  J.  Hoh.  When  a  Trial  is  quafh'd,  and  fet 
allde  for  any  Irregularity  of  the  Trial,  that  Jury  is 
difcharg'd  :  All  the  Pannel  is  difcharged,  and  there 
muft  be  a  new  Pannel. 

Mr.  Att.  Gen.     How  will  that  appear  ? 

L.  C.  J  Hoh.  If  it  appear  that  the  Diftringas 
did  not  ililic  as  it  ought,  every  Thing  fhall  be  en- 
ter'd  at  large  on  the  Rule :  That  the  Diftringas 
did  not  ilVue  till  the  24th  of  O^oher ;  there- 
fore they  will  conlider,  that  the  Verdict  fhall  be  fet 
afide. 

Mr.  Att.  Gen.  And  that  we  fhall  have  Leave  to 
go  to  a  new  Trial. 

L.  C.  J.  Hoh.     Prefnmptum  efl. 

Mr.  Att.  Gen.  If  you  pkafe  to  make  the  Rule 
then,  I  fubmit. 

L.  C.  y.  Hoh.  We  will  advife  how  to  make  the 
Rule. 

It  was  never  afterwards  thought  proper  to  try  him 
again. 

CLXXXIII. 
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CLXX  Vill.  The  Trial  of  Captain  Thomas  Green,    and  his 
Crew,  at  the  High  Court  of  Admiralty  of  Scotland,  for 

Piracy 5  March  14.  1704       4  Ann, 


-E...Ana,:n       fiif^i    i^ft/s  Privy  Council  ha- 

1^^  M;'^\  on  of  the  Grounds  ot 
li^g^^^^  the  Information  agaitift 
Captain  'Thomas  Gveen,  and  others  of  his  Crew  ; 
they  thought  fit,  and  ordered,  That  the  Caid  Cap- 
tain Thomas,  &c.  (hoLild  be  put  to  a  Trial  upon  the 
Crimes  informed,  before  the  Judge  of  the  High- 
Court  of  Admiralty.  As  a!fo,  the  Lords  of  the 
Privy  Counci!  thought  fit  at  the  fame  Time,  to  ap- 
point Afliftants  to  the  Prccurator-Ftfcal  of  the  High 


mended  to  the  Lords  of  f  Thefaiiryy    to     t  Tretijury. 
pny   the  Lawyers  that  are  employed  to 
be  Ajfijlants  accordingly. 

ExtraSled  by  ?fje, 

GILB.  ELIOT,  Cls.  Sti.  Concilii. 

Whereupon  the  Judge  of  the  High  Court  of  Ad- 
fftiralty  did  prefent  to  the  Lords  or  Council  a  Pe- 
tition ;  "  That  fince  the  Trial  was  ordered  to  be 
"  made  before  him,  of  the  fore  aid  Crimes  inioim- 
"  ed  againft  Captain  Green  and  his  Crew  ;  and  tnac 


Court  of  Admiralty,  for  the  better  ordering  and  car-  "  the  Matter  appear'd  to  be  of  great  Importance  ; 
ryingonofthe  faid  Trial,  according  to  the  Tenor  of  "  he  might  have,  accordmg  to  Cuftom  in  the  like 
r'leir  Aa  foUowinf^.  *'  Cafes,    Ailcllors  appointed  and  joined  with  him. 


*  aciout- 
^Piej'siit. 


AT  Edinburg,  the  Thirteenth  Day  of 
Februry,    !70j  Years.    Committee 
*anent  Captain  Green  and  his  Crew,  \  Se- 
derunt Lord  Chancellor,  Marquis  of  A- 
nandale.    Earls  of  Haddingtoun,  Leven,  Ruglen, 
Lords   Yefter,      Belhaven,     Advocat, 
*Treafurer.         *Thefaurer-Deput.     Anftruther,  Sir 
John  Home,    and  Ormiftoun  Younger. 
It's  the  Opinion  of  the  Committee,  That  my  Lord  Chan- 
ceUor  jhould  write  to  Court,  for  Remiffims  to  Charles 
May,     Chyrurgeon  ;     Antonio  Ferdinando,     Cooks 
Mate  ;  Antonio  Francifco,  Captains  Man ;  George 
Haines,    Stewart  ;  George   Glen,  Quarter-Majler ; 
Alexander  Taylor,  Fore-Majl-Man  :    And  that  the 
Trial  againjl  Captain  Green  and  his  Crew,  Jhould  he 
purfued  before  the  Admiral-Court ;  and  that  Affejfors 
fhould  be  named  to  the  Judges,    and  Ajfiflants   to  the 
Procurator-Fifcal. 

Sic  fubfcribitur, 
TWEEDALE,  Cancel.  J.  P.  C. 


f  /lieaf 


t  thc/e. 


'\Aj)prSved 


The  above-Report  of  the  Committee, 

*  anent  Captain  Green,    Commander  of 

the  Ship  the  Worcefter,   being  upon  the 

Day  and  Date  of  \  thir  Prefents,   read 

in  Prefence   of  the  Lords  of  Her  Ma- 

jefiy's    Privy  Council,    and  the  *  famen 

was  Voted  and  \  Approven.       And  the 

faid  Lords  did  thereby  Nominat  and 
Appoint  Sir  James  Stuart,  Her  Majefiy's  Advocat, 
Sir  David  Dalrymple,  awi  Mr.  William  Carmichael, 
Her  Majefiy's  Sollicitors ;  Sir  Patrick  Home,  5/V  Gil- 
bert Eliot,  Mr.  Alexander  Mackleod,  and  7l/r.  Fran- 
cis Grant,  to  be  Affiflants  to  Mr.  Alexander  Hig- 
gins,  Procurator-Fijcal  to  the  High  Court  of  Admi- 
ralty, in  profecuting  the  Libel  and  IndiElment  to  be 
given  at  his  Infiance,  againft  the  faid  Captain  Green 
and  his  Crew,    before  the  faid  Court,  to  the  final  End 

and  Decifion  thereof.      And  the  faid  Lords  declared,     thereupon  admitted  and  received 
That  they  would  next  Council-Day  name  Five  of  their 

own  Number,  to  be  AJfeffors  to  the  Judges  Intran. 

?  Tryal,  of  Admiralty,    during  the  De;endance 

of  the  aforefaid  *  Proeefs :  And  rscom- 


"  by  the  Authority  ot  Council,  for  his  Affiftance  in 
"  the  faid  Trial.  Whereupon  the  Lords  of  Her 
Majefty's  moft  Honourable  Privy  Council  did  No- 
minate and  Appoint,  the  Earl  of  Loudoun,  Lord 
Belhaven,  Lord  Arnifloun,  Sir  John  Home  of  Black" 
adder,  and  John  Cockburn  younger  of  Ormiftoun,  to 
be  AiTeflors  to  the  forefaid  Judge  ;  and  aflift  and 
vote  with  him  in  the  Trial,  at  the  Procurator-Fifcal' s 
Inftance,  againft  Captain  Thomas  Green,  Command- 
er of  the  Ship  the  U^orcefter,  and  others  of  his 
Ship's  Crew,  before  the  faid  High  Court  of  Admi- 
ralty ;  for  their  being  guilty  of  Piracy,  and  other 
Crimes  ;  and  that  to  the  final  End  and  Decifion 
theieof;  as  an  Ad  extrafted  and  figned  by  the 
Clerk  of  Council,  extant  in  the  Records  of  the  &id 
High  Court,  bears. 

Follows  the  Court  of  Judiciary  of  the  High- 
Court  of  Admiralty,  with  the  whole  Trial,  as 
it  proceeded  before  the  Judge  oi  Admiralty,  and 
the  AfTeflors  above  appointed. 

CURIA  yjSTlC\AK\kfuprema  Curix  Admi- 
ralitatis  renta  in  Pratorio,  vel  nova  Sefftonis 
Domo  Buvgi  de  Edinburgh,  quinto  die  Menfis 
Mart  a,  1705.  per  Judicem  diEia  Curia,  & 
per  Honor  at  ijftmos  Viros,  Joannem  Comitem  de 
Loudoun,  Joannem  Dc7nimnn  de  Belhaven, 
Dojmnos  Robertum  DunUas  de  Arnifloun,  Joan- 
nem Home  de  Blackadder,  &  Joannem  Cock- 
burn  de  Ormiftoun,  Affeffores. 

Curia  legitime  affirmatd. 

The  faid  Day,  the  faid  Earl  of  Loudoun,  Lord 
Belhaven,  &c.  produced  the  Aft  of  her  Majeity's 
Privy  Council  above-mentioned,  appointing  them  to 
be  the  AiVeifors  to  the  faid  Judge. 

Thereafter  the  faid  Aileflors  took  the  Oath  oi 
Allegiance  and  figned  the  fame,  with  the  Aifurance, 
and  took  the  Oath  de  fideli  adminiftratione,  and  were 


Captain  Thomas  Green,  Commander  of  the  Ship 
called  the  IVorcefter,  now  in  Brimtifland  Harbour. 

Captain 
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*  Concerning 
the  fame. 
■f  ConUnts. 


Captain  '^cJm Madder,  chief  Mate  of  the  faid  Ship,     which  they  had  manned  with  Guns  and  other  Arms 
John  Reynolds,  fecond  Mate  ot  the  faid  Ship.  for  that  Purpofe,  thcv  fell  upon  the  faid  o:hir  Vef- 

'Thomas  Linflead,  Affiftant  to  the  dcccas'd  Super-     fel  in  an  Hoilile  manlier,  by  fliooring  of  Guns  and 
cargo  of  the  faid  Ship.  otherways  ;  and  after  fome'Time  fpcnt  in  Fi^hring 

James  Barn,  Boatfwain  of  the  fxid  Ship  the  M^or-  againft  her  by  their  Sloup,  and  partly  by  the  ap- 
proaching ot  the  fiid  T'howas  Green's  Ship  the 
Worcefler,  they  overcame,  and  Boarded  the  faid  o- 
ther  Vcfl'cl,  and  having  kiztd  their  Men,  they 
killed  them,  and  threw  them  overboard,  and  then 
carried,  or  caufcd  cairy  awaj-  the  Goods  that  were 
aboard  the  faid  other  Veilel,  to  their  faid  Ship  the 
HWcefter  ;  and  then  difpofed  upon  t!'.c  faid  Ship, 
by_  felling  lur  a  ihore  on  the  faid  Coafl.  Which 
Crime,  being  a  wicked  Piracy  comm.itted  by  Sur- 
prize in  Parts  fo  remote,  and  probably  wlin  all  the 
Caution  the  Committers  could  ufe  for  concealing 
thereof,  and  ror  prexenting  Difecverijs,  comes  now 
to  be  difcovercd  in  the  fe\eral  Parts  and  Circum- 
itances  ot  the  Action,  and  b\-  fuch  as  were  prefent 
thereat  ;  which  being  all  c<<njoynM,  does  make  up 
and  inler  the  tcrefaid  Crime  objected,  and  are  as 
fcllcws,  viz..  That  th;  hu'efaid  Rencounter  and 
Fight  betwixt  Captain  G/m.' and  his  Crew,  and  the 
faid  V.Hel  the  Wor^tfler,  and  the  forefaid  other  Vef- 
fel  taken  by  Iier,  happen'd  on  the  faid  Coaft  as  a- 
bove:  Likeas,  a:  the  fame  Time,  one  or  more  of  the 
faid  Ship  the  U-vreefler,  her  Crew  bdng  on  Shore, 
and  at  feme  difiance  from  the  Sea,  heard  the  faid 
Shooting,  which  brought  the  faid  Perf  ris  to  the 
Shore,  where  they,  at  leaft  the  Cliyrurgeon  of  the 
faid  Ship  the  l-f^orufirr  one  of  themj  law  her  ridin<T 
at  a  good  difiance  Irom  the  Shore  upon  het  Birth 
(as  they  fpeak)  and  having  the  otlier  Ship  at  the 
Stern,  as  it  were  tied  or  towed  to  her,  as  being  the 
Veliel  they  had  maflet'd  or  overcome,  as  faid  is. 
Likens,  the  faid  Chyturgeon  did  fee  the  Boat  be- 
longing to  the  faid  Ship  the  Worcefler  coming  a- 
fhore  from  her,  and  the  Chyrurgeon  j 
demanding  at  fuch  of  the  Crew  as  were  t  Atkirg. 
in  her,  what  had  brought  them  a- 
fhore:  ^They  anfwcr 'd  that  thty  had  been  Ewling 
(a  Sea-Term  ufed  lorhtcing  and  trimming  a  Ship  for 
fighting)  and  they  had  Drunk,  Spilt  or  Stax'ed  all 
their  Warcr,  and  they  were  come  for  a  new  Sup- 
ply :  And  when  a  little  Time  thereafter  the  faid 
Chyrurgeon  went  aboard  the  faid  Ship  the  IJ^or- 
cefter,^  he  p:rceived  the  Deck  thereof  lumber'd  and 
cover'd,  and  in  a  conhis'd  Manner,  with  Balls, 
Boxes  and  Goods  ;  whereof  when  he  asked  the  Rea- 
fon,  Jclm  Madder,  one  ot  tiie  "'  Pan- 
nels,  and  a  principal  Acror  in  tlie  En- 
gagement, anfwer'd.  Damn  yon,  tuhnt 
have  you  to  do  to  enquire,  7tU'dd!e  ivith 
your  P/aiJIer-Box.  And  when  the  Chyrnmeon  went 
.  down  to  his  Station  and  Cheft,  he  calk-d  tor  one  of 

his  laid  Crew,  having  failed  trom£j;^-  the  Blacks  Anttnio  Fcrdinundo,  andonZ)vT^„ 
land,  in  the  faid  Veflel  the  Worcefter,  upon  Pretence  Mokay  now  Dead,  and  another  in  order\o  drefs 
ot  Merchandizing  towards  the  Eafi-Indies ;  the  fore-  them  ;  but  when  he  asked  what  way  they  came  by 
faid  Captain  and  his  laid  Crew  belonging  to  the  their  Wounds,  they  declined  to  anfwer  •  whereupon 
iaid  Vefle  ,  did,  upon  one  or  other  of  the  Days  of  the  Chyrurgeon  retuiing  to  drds  them,  if  they  woYild 
the  Months  of  Fel^ruary,  March,  April,  or  May,  not  tell  him  how  they  got  their  Wounds  t!v  faid 
in  tlie  \ear  1703  rencounter,  or  meet  with  ano-  John  Madder  came  to  the  Ch.vrur-eon'  in'a  Painon. 
ther  ShipOT  Veilel,  failed  by  Its  own  Men  or  Crew,     and  asked  what  was  his  bufmefs^to  ask  fo   many 

Queflions,    when  he  did  fee  the  Wounds  fo  plain  be 


cejler. 

James  Sympfon,  Gunner. 

Andrew  Rolertfcn,  Gunner's-Mate. 

John  Brucklie,  Seaman. 

George  Kitchen,  Seaman. 

Henr}  Keigle,  Carpenter. 

Samuel  U,  lines,  his  Mate. 

George  Haines,  StJward  of  the  faid  Sliip. 

Daniel  Sf'ingman,  Cock. 

Samnelld'^ilcotks,  Chyrurgeon's  Mate. 

George  Glen,  Seaman  tnere, 

Henry  Barnes,  Seaman  there. 

Alexander  TayUr,  Seaman  there. 

And  John  Lannantyite,  Seaman  there. 

Allofr'-em  Indicted  and  Accufcd  at  the  Inftance 
of  Mr.  Atsander  Hggins,  Ad\ocate  Prccuiator-Fif- 
cal  to  the  Hi^h  Court  of  Admiralty,  fertile  Crimes 
of  Piracy,  RMery,  and  Murder,  in  Manner  menti- 
oned m  the  two  fe\eral  Indictments 
railed  againft  them  *  thereanent,  and 
and  w'l.'.-eofthe  f  Tenor tcllows  :  Cap- 
tain Thomas  Green,  Cc^mmander  ot  the 
Ship    called  the     Worcefter,    now  in 
Brunti/land  Harbour,    Captain  John  Madder  chief 
Mate  ot  the  faid  Ship,    John  Reynolds  fccond  Mate 
cf  the  faid  Ship,     Tho7}ias  Linftead  Aififtant   to  the 
deceas'd  Supercargo    of  the  (aid  Ship,    Jaynes  Burn 
Boatfwain  oc    the  faid  Ship,   James  Svmpfun  Gun- 
ner Oi   the   faid  Ship,    Andr-v  Rc'jertfon  Gunner's 
Mate,    John  Brucklie  Seaman   there,    and  George 
Kitchen  Seaman  tliere,  all    Frifoners; 
*■  Every  one.       You,  and  *  ilk  one  of  you  are  accufed 
and  indicicd  at  tlie  Inftance  of  Mr. 
Alexander  Hggins,  Advocate  Procurator-Fifcal   to 
the   High  Court  of  Admiralty,    ot  the  Crimes  of 
Piracy,  Robbery  and  Muder,  in  manner  aiter-raen- 
tioned,  viz,.     That  by  the  Law  ot  God,   t!ie  Laws 
ot  Nations,  of  this,  and  of  all  well-govern'd  Realms, 
the  Crimes  of  Piracy,  Rubbery  and  Murder,  arc  pro- 
hibited,  under  all  higheft  Pains  ;    and  that  by  the 
Laws  of   this  Realm,  the  faid  Crimes  are  prohibit 
under  Pain  of  Death,  and  f  efcheat  of 
i  Forfii;:ire.       Moveables.     Ncvertkelcfs  it  is  of  Ve- 
rity, that  Captain  Thomas  Green,  Com- 
mander  of  the  Ship  called   the  Worcefter,    now  in 
Brunti/land  Harbour,    and  his  Crew, 
are  guilty,   -  Art  and  Parr  of  the  ftid 
Cfimes,    or  one  or  other  of  the  fame, 
in  fo  far  as  the  faid  Captain  Thomas  or 


oicle'i. 


*0f   contri- 


upon  the  Coaft  of  Malabar,  near  Calecute  ;  and  the 
faid  Veilel  bearing  a  red  Flag,  and  having  Englip 
or  Scots  aboard,  at  leaft  fuch  as  fpoke  the  Englifi 
Language  ;  the  laid  Captain  Thomas  Green  and  his 

Crew,  alter  fome  *  Intetcommunin''- 
f  Difmrfe.        with  them,    did,  without  any  Lawful 

Warrant,  or  a  )uft  Caufe,  attack  the 
ikid  other  Veflel,    or  Sr.ip,   while  expefting  no  fuch 


tore  him,  calling  liim  a  Blockhead  tor  not  drcirin<T 
them  ,•  and  at  length  the  Conteft  was  fo  warm  be* 
twixt  the  faid  Madder  and  Cin'turgeon,  that  Mad- 
der charged  him  to  ask  no  more^Qi^ieftions,  and 
he  charged  the  Men  '^oi.inded,  n^ot  to  anfwer  a 
Wofd  :  And  iiather  ordered  him  bade  to  the 
Shore,   which  die  Chyrurgeon  was  forced  to  comply 


Treatment;    and  invading  her  firft  by  their  Sloup,     with  ;  where  the  Chyrurgeon  meptiu'^  with  i^-ricir- 
yoL.y.  Ecee  °  "" 
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€0  de  Oliwra  the  f  Lingiiiftcr,   asked 
t  Interpreter,      him  whether  he  faw  any  of  the  JVor- 
cefters  Men  that  had  carried  the  fore- 
faid  Ship  fo  taken  into  Keilon  River,  and  the  Lin- 
giiiftcr anfwcred,  that  he  had  not,    but  that  they 
were  fome  of  the  Wonejler' sCom^any,  who  as  foon 
as  they  had  brought  her  in  and  made  her  hift,  took 
their  Boat  and  went  direftly  on  Board  :  The  Ship 
taken  being  carried  into  Keilon  Riveras  faid  is,  where 
fhe  was  lett  with  her  Yards  and  Top-mafts  down,  all 
unrigged  :  And  the  faid  Linguifter  told  the  Chyrur- 
geon  further,  that  one  Coge  Comniodo  complained  he 
had  bought  the  Hiid  Ship  taken  too  dear ;  whereby  it 
appears  that  the  foid  Ship  taken  by  Violence,    was 
fold  in  manner  aforefaid.       Likeas,  for  further  Evi- 
dence of  the  faid  Piracy,  fince  the  Time  that  'John 
Reynolds  one  of  the  Panncls  was  feizcd  with  the  reft, 
for  his  Accefiion  thereto,  there  was  found  a  Letter 
wrote  to  him  by  one  Sarah  Nevjlands,  bearing  Date 
January  the  6th,  wherein  (he  tells  him,  That  tho  he 
had  been  bafely  -wicked,  yet  Jhejhould  beforry  to  hear  he 
vere  guilty  of   any  thing  that  7night  bring  him  to  the 
Galloivs ;  and  therefore  advifes  Imn  to  conjefi ;     ad- 
ding,   that  in  his  oii:n  Letter  irhich  jhe  had  feen,  he 
fays.    That  fane  of  their  Men   bad  bafely  lonfejfed 
(which  fays  he)  implies  that  they  zuere  guilty.     And 
when  Reynolds  was  queftioned  upon  his  Letter,    he 
acknowledged    that  he   had  wrote  a  Letter  to  his 
Wife  the  faid  Sarah's  Sifter,  which  hed  occafioned 
her  writing  the  faid  Letter  to  him  ;  and  thereupon  he 
produced' the  Copy  of   the  faid  Letter  to  his  Wife, 
which  aj^rccs  with  what  Sarah  fays,  as  the  faid  Copy 
and  Sarah's  Letter  both  put  in  the  Clerk  of  the  Ad- 
miralty's Hands,   to  be  feen  by   the  Pannels,    bear. 
And  further,    Gecrge  Haines  one  of  the  Crew  of  the 
faid  IVorcefter,    fince  his  coming  to  Scotland,    and 
when  at  Bruntifland,    being  ask'd  by 
f  Citizen.  one  Ja^nes  IVilkie  Taylor,    t  Burgefs 

of  Edinburgh,  fome  Day  in  Otlober  laft, 
about  his  Brother  AndreivlVilkie,  who  went  Chyrur- 
<Teon  in  Captain  Drunmwnd's  Ship,    if  ever  the  faid 
"haines  had  feen  the  faid  Andreic  IVilkie'm  his  Voy- 
fl"e,  he  flew  in  a  PafTion,  and  faid,  ivhat  Devil ivas 
his  concern  zvith  Captain  Drummond  ?    Upon  which 
James  JVilkie  forbearing  a  little  till   he  (hould  be 
calmer,  asked  i\\'z(i\K\  Haines,  whether  he  had  heard 
or  feen  any  Scot^  Ship  coming  to  or  from  the  Eaft- In- 
dies during tlicir  Voyage  ?  //iz/'-vf  >  anfwered.that  when 
they  were  upon  the  Coaft  of  Malabar,  a  Dutch  Ship 
informed  them,  that  one  Captain  Dnmmiond,  Com- 
manding a  Sats  Ship,    and  having  a  Sloop  in  Com- 
pany, was  turned  Pirate.     Upon  which  Haines  and 
they  manned  their  Ship  to  be  in  readinefs,  but  iaw 
him  not  ;  only  a  little  thereafter  Haines  added,  that 
he  had  in  his  Guftody,   the  Time  the  faid  Ship  the 
M^orcefier  was  feized,  which  he  would  not  have  tallen 
■^^ito  the  Scizer's  Hands  for  twice  the  Value  of  the 
Ship,  but  that  he  had  thrown  it  over-board  ;  adding 
further,  that  there  was  ftill  in  the  Ship  what  would 
tiever  be  found  by  the  Seizers,  unlefs  they  pulled  her 
Board  fromBoard,  tho' he  knew  where  the  Thing  lay. 
Likens,    when  after  the  faid  Jatnes  M^ilkie  departed, 
one  Anna  Seaton  in  Bruntifland,  did  at  hisDelire  fur- 
ther enquire  at  Haines  about  Captain  Drummond's 
Ship  ;  he  anfwered,   that  he  faw  they  had  a  Defign 
to  pump  him,  but  that  they  fhould  not  be  the  wifer 
of  him:     At  all  which  Paffages,  AVjWf//; 
"^  Inhabitant.  Mackenz,ie  *  Indweller  in  Cannongate  was 
a  prefent  Witnefs.     And  the  faid  Anna 
Seaton  did  further  tell  the  faid  Kenneth  Mackenzie, 
that  when  llie  expoftulat  with  Haines  for  his  being  in 
Paffion,  as  kid  is  j  he  an)3<vered,  that  he  knew  more 


ol  Captain  Drmnmond  than  he  would  tell  at  that 

Time ;  and  that  if  the  faid  Andrew  IVilkie  was  with 

Captain  Drummnnd,  he  would  not  be  feen  again.  And 

further,    the  faid  Anna  Seaton  heard  the  faid  Haines 

own  and  declare  their  faid  Wickednefs  ;  and  (he  and 

lllliiam  Wood,    one  of  the  Gunners  of  her  Majefty's 

Artillery,    with   one   John   Henderfon 

t  Writer  in  £^/«te>X/-'>  being  in  A^wew-     +  r;   ;  r 

1    a      •        ,.  c  '      >,r     1      '        1  Clerk  for 

bey  lalt,    in   Anna    Beaton  s    Mother  s     laza  Buji- 

Houfe,  after  having  drunk  one  Health     f'efi- 
or  two;  the  faid/J^z/wer,  who  was  there 
prefent,  fell  in  a  Melancholy  Fit,  and  exprefs'd  him- 
f;h.  That  it's  a  Wonder,  that  fince  v'e  did  not  /ink  at 
Sea,  God  doth  not  make  the  Ground  to  fwallovj  us  up  for 
the  IVukednejs  that  has  been  committed  during  the  laft 
Voyage,  on  Board  of  that  Old  EitchBefs,  pointin^^  to 
Captain  Greens  Ship.     And  further,  the  faid  Haines 
faid,  Th.ar  if  what  the  faid  John  Madder  had  done 
in  the  faid  Voyage  were  well  known,  he  deferved  as 
much  as  his  Uncle  Madder  met  with  at  Amflerdam, 
who  w^as  there  burnt  in  Oil,  for  attempting  to  burn 
their  Ships.     And  when  at  another  Time,   the  faid 
Anna  Seaton  told  Haines,  that  fhe  had  an  old  Sweet- 
heart who  went  away  with  Captain  Drummond,  and 
would  gladly  hear  fome  Tidings,    whether  he  was 
dead  or  alive  ;    the  faid  Haines,    who 
was  then  a  *  Suiter  to  Anna  Seaton,  af-     =^  s-"eef- 
fured  her,   fhe  would  never  fee  him  a-     heart,    or 
gain,    it  he  was  in  Drtimmcnd's  Ship.     Jl^ooer. 
And  for  a  further  Confirmation  of  the 
Truth   of  the  faid  Piracy,    when  a  Com.mittee  of 
Council  was  fent  to  Bruntifland,  to  caufe  fearch  and 
unload  the  laid  Vefiel,   it  was  tousid  by  the  Skip- 
pers and  Seamen  employed,  that  the  Goods  aboard 
her  were  not  ftow'd  as  Merchant  Goods  ufed  to  be, 
but  were  found  in  the  Hold  in  fuch  Cuntufion,  as  if 
taken  by  Piracy,   and  no  otherways.     Likens,  when 
the  faid  Ship  the  Worcefier  was  feized,  the  faid  John 
Madder  being  queftioned  about  Captain  Drummond's 
Ship,  he  took  out  of  his  Pocket,  or  at  leaft  fhew'd 
in  his  Hand,  the  Seal  of  the  African  Company,  which 
he  could   never  lawfully  have   got.      By  all  which, 
they  being  joyned  and  connefted  together  (as  a  Dif- 
coveryof  fuch  a  Wickednefs  prattifed  in  fuch  remote 
Parts,   and  fo  indiiftrioufly    and  obftinately  endea- 
vour'd  to  be  concealed,  deferves  to  be)  the  fame  la 
all  the  Points  and  Circumftances  thereof,  at  leaft  fuch, 
and  fo  many  of  them  as  are  \  relevant, 
aiid  arc  oft'ered  to  be  proven  by  a  cu-     -^Sufficient 
mulative  Probation,  do  plainly  amount     to  bear  an 
to  fuch  a  plenary  Evidence,    as  may     ladiamer.t. 
fully  con\inee  all  impartial  Men,  that 
the  torefaid  Captain  Green  and  his  faid  Crew,  are  all 
and  each  of  them  guilty,   Art  and  Part,   of  the  fore- 
faid  Crimes  of  Piracy,  Robbery  and  Murder,  or  one 
or  other  of  them  above  charged  ;  which 
being  found  by  a  Verdift  of  an  \  Af-     t  Jury. 
lize  before  the  Judge  of  the  Admiralty, 
and  the  Lords  Alfeflbrs  appointed  by  the  Lords  of 
the  Privy  Council,   the  forenamed  Perfons,  and  each 
of  them,  ought  to  be  punifh'd  by  Sentence  of  the 
faid  Court,  with  the  Pain  of  Death,  and  Confifca- 
tion  of  their  Moveables,  to  the  Example  and  Terror 
of  others,  to  do  or  commit  the  like  in  Time  coming. 

Additional  Conclufton  to  the  Indiclment,  at  the  Inftance 
of  Mr.  Alexander  Higgins  Vrocurator-Fifcnl  to  the 
Cotirt  of  Admiralty,  againft  Captain  Green,  &c. 

i;iz,.'TnHAT  the  Conclufion  of  the  faid  Indid- 

X     ment  given  on  Saturday  the   feventeenth 

Inftant,  bearing  tiie  Pain  of  Death,   and  ofEfcheac 
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and  Confifcatioti  of  Moveables,  fhould  extend  to  the 
EP-'heat  and  Confifcation  ot  the  faid  Ship  and  Car- 
go, by  realon  of  the  forefliid  Crime  and  Piracy  ;  and 
that  the  faid  Captain  T/wmaf  Green,  &c.  {hould  an- 
fv/er  to  tlie  torefaid  Concluiion,  as  thus  explained, 
and  extended  to  the   Conhlcation  ot  tiie  faid  Ship 

and  Cargo,  as  in  Cafe  of  Piracy,  the 
■f  Jppc-cirance.      jth  of  A/l/ifA,     which  is  the  Day  of 

t  Compearance  ailigned  to  the  fiid 
Pannels,  or  at  leaft  upon  the  r,  7,  8,  or  p  Days  of 
March  thereafter,  as  the  true  Import,  or  at  leaft  a 
clear  Confec]ncnt  or  the  forefaid  Crime  and  Indi-J- 

ment  .T'v-^n  thereupon:  The  Tdft  of 
*  Jurors.  Vv  icncK  ^   and   *  Affizers    remaining 

the  fame,  as  lubjoined  to  tiie  lorefaid 
principal  Indiccmcnr.     Sic  fubfcribitur 

ALEXANDER  HIGGINS. 

Emy  Keigk  Carpenter  in  the  Ship  called  Wor- 
cefier,    now  in  BniutilluHd  Harbour,    Sam'.rcl 
Vrlines  his  Mate,  George  Hames  Steward  ot  the  faid 
Ship  ;  Daniel  Strhjgman,  Cork    ot  the    faid  Ship  ; 
Sxmuel  WilcQcks  Chyrurgeon's  Mate  ;  George  Gkn, 
Siaman  there  ;  Henry  Barnes,   Seaman  there;  Alex. 
"Taylur,  Seaman  there  ;  and'yohnBai2>iaiit!/ie,SQSLma.n. 
there  ;  all  of  Captain  T^hanas  Green  Commander  of 
the  faid  Snip  his  Crew  ;  You,  and  i!i;  one  of  you  are 
accufed  and  indicred  at  the  Inftanceof  Mr.  Alexan- 
der Higgin<  Ad\'ocare,  Procurator-Fifcal  to  the  High 
Court  of  Admiralty,  of  the  Crimes  of  Piracy,  Rub- 
bery and   ALrrder,    in  manner  atter-raentioned,   iiiz. 
That  by  the  Law  of  God,  the  Laws  ot'  Nations,  of 
this,    and  of  all  other  well-governed  Realms,    the 
Crimes  oi  Piracy,  Robbery  and  Murder,   arc  prohibitc 
nn^ler  all  higheft  Pains:    And  tiiat  by  the  Laws  of 
this   Realm,    the  faid  Crimes  are  prohibite,  under 
Pain  of  Death,  and  Efcheat  of  Moveables.    Never- 
thelefs,    it  is  of  V':riry,  that  Capiain  T'buma^  Green, 
Commander  of  the  Ship  called  the  U'^orcejler,  now  in 
£r««f//7flK^  Harbour,  and  his  Crew,  are  guilty.  Art 
and  Part,   of  the  faid  Crimes,  or  one  or  other  of  the 
Seamen,  in  fo  far  as  the  faid  Captain  'Thomas,  or  his 
faid  Crew,    having  failed  from  England  in  the  faid 
Veflel  the  IVorcefier,   upon  pretence  of  Merchandi- 
zing towards  the  Eaft-Indies,  the  torefaid  Captain 
and  his  faid  Crew  belonging  to  the  faid  VelVel,  did 
upon  one  or  other  of  the  Days  of  the  Months  of  Fe- 
hrury,  March,  April  or  May,  in  the  Year  1703.  ren- 
counter and  met  with  another  Ship   or  Vefltl,   fail- 
ed by  its  own  Men  or  Crew,  upon  the  Coaftof  Mala- 
bar near  Cakcute  ;    and  the  faid  VciTel  bearing  a  red 
Flag,  and  ha\-ing  Englijh  or  Scots  aboard,  at  leaft  fuch 
as  fpoke  the  Englijh  Language,  the  firid  Captain  Tho- 
mas Green  and  his  Crew,  atter  foine  intercommuning 
with  them,  did  without  any  lawful  W^arrant,  or  juft 
Caufe,    attack  the  faid  other  Veflel  or  Ship,  wtiile 
expe£fing  no   fuch  Treatment ;    and  invading  her 
firft  by  their  Sloop,    which  they  had  manned,  and 
furnlfhed  with  Guns  and  other  Arms  for  that  Pur- 
pofe ;    They  fell  upon  the  faid  otlier  Vcfitl  in  an 
hoftile  Manner,  by  fhootingof  C^uns  and  otherways; 
and  after  fome  Time  Ipen-t  in  fighting  ay  ainft  her  by 
their  Sloop,   and  partly  by  the  approaching  of  the 
faid  Tbo-rnas  Green's  Ship  the  IVorcejler,  they  over- 
came, and  boarded  the  faid  other  VetVel,  and  having 
feized  their  Men,  they  killed  them,  and  threw  them 
over-board,   and  then  carried,  or  cauftd  carry  a- 
way  the  Goods  that  were  aboard  of   the  faid  other 
Veflel  to  their  faid  Ship  tlie  IVorcefler,  and  then  dif- 
pofed  upon  the  laid  Ship,  by  felling  her  a  Ihore  on 
the  faid  Coaft.    Which  Crime  being  a  wicked  Piracy, 
committed  by  Surpri/.c  in  Parts  fo  remote,  and  pro- 
VoL.  V. 
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bably  witi:  all  the  caution  the  Committers  could 
u!c  lor  concealing  thereof,    and  for  preventing  Dif- 
coveries,   comes  now  to  be  difcovered  in  the  feveral 
Parts  and  Circumftances  of  the  Auction,  and  by  fuch 
as  were  prefent  thereat :   W  hich  being  all  conjoyned, 
does  make  up  and  infer  the  forefaid  Crime  cbjefted, 
and  are  as  follows,  viz,.    That  the  fortkid    Ren- 
counter and  Fight  between  Captain  Green  and  his 
Crew,    and  the   faid  Veflel  the   IVorcefler,    and  the 
torefaid  otiier  Veflel  taken  by  l;er,    happen'd  on  the 
faid  Coaft  as  above  :  LiLeas,  at  the  fame  Time,  one 
or  more  of  the  laid   Ship  the  JVcr after,   her  Crew 
being    en  Shore,     and  at  fome    Diftance  from  the 
Sta,_  heard  the  faid  (hooting,  which  brought  the  faid 
Perfons  to  tnc  Snore,  where  they,  at  leaft  the  Chy- 
rurgeon  of  the  faid  Snip  the  Worcefler  one  of  them, 
faw  her  ridiag  at  a  good  Dillance   irom   the  Shore 
upon  her  Birth  (astuey  fpeak)  and  iiaving  the  other 
Snip  at  her  Stern,  as  it  were  tied  or  tcwcd  to  her,  as 
behig  the  Vciiel  they  had  miaftcr'd  or  overcame,  as 
fiid  is.     Lihea<,    the   faid   Cliyrurgeon  did  fee  the 
Boat  belonging  to  the  laid  Ship  the  IVorcejler  com- 
ing a  ;li«^re  rrcm  !ier,  and  the  Chyrurgeon  demand- 
ing at  inch  of  the  Crew  as  were  in  her,   what  had 
brought  them  a  fhore :    They  anfwered,    that  they 
had  been  Busking  (a  Sea-Term  ufed  tor  fittinp-  and 
trimming  a    Ship  for  fighting;   and  that  they  had 
drunk,  iplit  or  ftaved  all  their  Water,  and  they  were 
come  tor  a  new  Supply ;    and  when  a  little  Time 
thereafter  the  faid  Chyrurgeon  went  a-board  the  faid 
Ship  the  IVorcefler,    he  perceived    the   Dak  thereof 
lumber'd   and  covei'd,    and  in  a  confufed  Manner, 
with  Balls,  Boxes  and  Goods;  whereof  whenheask'd 
the  Reafon,  John  Madder  one  ot  tiie  Pannels,  and  a 
principal  Actor  in  the  Engagement,  anfwered,— AiWK 
yii,    z^hat  have  you  to  do  to  enquire,  meddle  ixith  your 
I  laifter-Box.     And  when  the  ChjTurgeon  went  down 
to  his  Station  and  Cheft,    he  called"  for  one  of  the 
'SiVxd^s  Antonio  F.rdinnndo,  and  one, DuKcan  Mackay 
now  dead,  and  another  in  order  to  drefs  them  ;    but 
when  he  asked  what  way  they  came  by  their  Wounds, 
they  declined  to  anfwer :  Vv'Iiereupen  the  Chyrurgeon 
retuling  to  drefs  them,  it  they  would  not  tell  him'how 
they  got  their  Wounds  ;  the  laid  John  Madder  c?.mc 
to  the  Chyrurgeon  in  a  Paflicn,  and  asked  what  was 
his  Buiinefs  to  ask  (o  many  Qiicfticns,  when  he  did 
lee  the  Wounds  fo  plain  before  him  ?  Calling  him  a 
Blockhead  tor  not  dixliing  them.     And.  at  length  the 
Conteft  was  fo  warm  betwixt  the  faid  Madder  and 
Chyrurgeon,  z\\^t  Madder  charged  him  to  ask  no  more 
Qiicftions  ;  and  he  charged  the  Men  wounded  not  to 
anfwer  a  Word  :    And  rurther,    order'd  him  back  to 
the  Shore;     which  the   Chyrurgeon   was  forced  to 
comply  with.    Where  the  Chyruigeon  meeting  with 
Francifo  de   Olivera,    their  Linguiftcr,    askeci  him, 
whether  he  law  any  of  the  Worcefter\  Men,  t!iat  had 
carried  the  rorefud  Ship  fo  taken  into  Kc.lon  River  ? 
And  the  Linguifter  anfwered,  that  he  had  not  ;  but 
that  they  were  fome  of  the  IVorcefier's  Company,  who 
as  foonasthey  had  brouP:iither  in,  and  made  her  faft, 
took  their  Boat,    and  went  direftly  on  Board  :    The 
Ship  taken  being  carried  into  KeiL;:  River,  as  faid  is, 
where  fhe  was  left,   wirh  her  Yards  and  Top-Mafts 
down,    all  unrigged.     Antl  the  faid  Linguifter  told 
the  Chyrurgeon   further.    That  one   Cige  C'-'Vimodo 
complained  he  had  bought  the  faid  taken  Ship  too 
dear :   Whereby  it  appears,  that  the  faid  Ship  taken 
by  Violence,  was  fold  in  manner  toreUid. 

Likeas,   for  further  Evidence   oi  the  laid  Piracy, 
fince  the  Time  that  John  Reynolds,  one  of  the  Pan- 
nels, was  feized  with  the  reft,  for  his  .A.cce{Iicn there- 
to ;  there  was  found  a  Letter  wrote  to  him  by  one 
E  e  e  e   2  Sar.ih 


580     1 78.  The  Tibial  ofCapt.  Thomas  Green,  &c.    4  Ann* 


Sarah  Neidands,  bearing  Date  the  <5th  of  January  ; 
wherein  fhe  tells  him,  That  tho'  he  had  been  bafely 
wicked,  yet  (he  (hould  be  forry  to  hear  he  were 
ouilty  of  any  Thint^  that  mic^ht  bring  him  to  the 
Gallows :  And  therefore  adx'ifes  him  to  contcls  ;  ad- 
ding, Tf.at  in  Jiis  own  Letter,  which  flic  had  leen, 
he  lays,  that  f(Mne  of  their  Men  had  bafely  conteflcd; 
which,  fays  Hie,  implies,  that  they  were  guilty. 
And  when  Rexnokis  was  ciieflioned  upon  his  Letter, 
he  acknowl:d:-cd  that  he  iiad  wrote  a  Letter  to  his 
Wife,  the  i"\id  Surah's  Sifter,  which  had  cccafioned 
her  writing  tlie  faid  Letter  to  him:  And  thereupon 
he  produce.-,  the  Copy  of  the  faid  Letter  to  his  Wife, 
w  hich  agrees  w  ith  what  Sarah  fays  ;  as  the  faid 
Copy,  and  Sarah's  Letter^  ( both  put  in  the  Clerk 
of  the  Admiralty's  Hands,  to  be  feen  by  the  Pan- 
ne Is)  bear. 

And  further  .<  George  Haines,  one  of  the  Crew  of 
the  faid  JVo;  cejler,  iince  his  coming  to  Scotland,  and 
when  at  Biuutifland,  being  asked  by  one  James 
Wilkie,  Taylor,  Burgefs  oi Edinhiirgb,  fome  Day  in 
OHolcr  laft,  about  his  Brother  Andrero  JVUkie,  w  ho 
went  Ch}rurgcoii  in  Captain  Driivmionj's  Shipj  ii 
ever  tlie  laid  Haines  had  Ccen  the  faid  Andveiv  JVilkie 
in  his  Voyage  ?  He  flew  in  a  Paflion,  and  fold, 
What  Devil  vcaf  his  Concern  with  Captain  Drnm- 
mond  ?  Upon  which,  James  IHIkie  forbearing  a 
little,  till  Ik  iliould  be  calmer,  ask'd  the  faid  Haines 
again.  Whether  he  had  heard  or  feen  any  Scots 
Ships,  coming  to  or  from  the  Ea/i-Indies,  during 
their  Voya-^e  ?  Haines  anfwercd.  That  when  they 
were  upon  the  Coaft  of  Malabar,  a  Dutch  Ship  in- 
form'd  them,  That  one  Captain  Dmmmond,  com- 
manding a  Sects  Ship,  and  having  a  Sloop  in  Com- 
pany, was  turn'd  Pirate  :  Upon  which  Haines  faid, 
tiiey  mann'd  their  Sloop  to  be  in  readinefs,  but  faw 
him  not  :  Only  a  little  thcrcaiter  Haines  added, 
that  he  had  in  his  Cuftody  the  Time  the  faid  Ship 
the  Worcejler  was'feized,  which  he  would  not  have 
fallen  into  the  Seizer's  Hands  for  Twice  the  Value  of 
the  Ship;  but  that  he  had  thrown  it  overboard.  Ad- 
ding further,  That  there  was  ftill  in  the  Ship  what 
would  never  be  found  by  the  Seizers,  unlels  they 
puU'd  her  Board  from  Board,  tho'  he  knew  where 
the  Thing  lay. 

Likens  wiicn  aftier  the  Haid  James  Jlllkie  s  Depar- 
ture, one  Anna  SeatonA\d,  at  his  Dciire,  further  en- 
quire at  Haines  about  Captain  Dnanmond's  Ship  ;  he 
anfwered.  That  they  had  a  Delign  to  pump  him,  but 
that  they  fhould  not  be  the  wifer  of  him.  At  all 
which  PalTages,  Kenneth  Maclenz,ie,  an  Lidwellcr  in 
Camwngate,  was  a  prcfent  Witnefs.  And  the  faid 
Anna  Seaton  did  further  ttll  the  faid  Kenneth  Mac- 
kenz,ie.  That  when  fhe  cxpoftulat  with  Haines  tor  his 
being  in  a  PafTion,  as  fiid  is  ;  he  anlwered.  That  he 
knew  more  of  Captain  Drummcnd  than  he  would  tell 
at  that  Time :  And  that  if  the  faid  Andrew  IVilkie 
was  with  Captain  Dn/mmond,  lie  would  not  be  feen 
again. 

And  f^irther,  Tiic  faid  Anna  Seaton  heard  the  faid 
Haines  own  and  declare  their  faid  Wickednefs.  And 
fhe,  and  IVillinm  JFood,  one  of  the  Gunners  of  Her 
Majefly's  Artillery,  with  one  John  Henderfin  Writer 
in  Edinburgh,  being  in  September  laft  at  Anna  Seaton  s 
Mother's  Houfe ;  after  having  drunk  a  Health  or  two, 
the  faid  Haines,  wlio  was  there  prefeut,  fell  in  a  me- 
lancholy Fit ;  and  exprefs'd  himielt,  "That  it  s  a  won- 
der that  fmce  wedidnotjink  at  Sea,  God  doth  not  make 
the  Ground  to /wallow  us  up,  for  the  Wickednefs  that 
has  been  cominitted  during  the  laft  P'oyage  on  Board  of 
that  Old  Bitch  Bfs ;  pointing  to  Captain  Greens 
Ship.     And  further,   the  faid  H^iines  faid.   That  if 


wliat  the  faid  John  Madder  had  done  in  the  faid 
Voya'^^e  were  well  known,  he  deferved  as  much  as 
his  Uncle  Madder  met  with  at  A?nfterdam  ;  wlio  was 
t'aerc  burnt  in  Oil,  lor  attempting  to  burn  their 
Ships.  And  when,  at  another  Time,  the  faid  Anna 
Seaton  to\d  Haines,  'i'hatfhchad  an  old  Sweet-heart 
wiio  went  away  with  Captain  Drummcnd  ;  and  would 
gladly  hear  fome  Tidings,  whether  he  was  deader 
alive  :  The  fiid  Haines,  who  was  then  a  Suitor  ot 
Anna  Seaton  s,  ailurcd  her,  fhe  would  never  fee  hiui 
again,  if  he  was  in  Driimmind's  Ship. 

And  for  a  turthcr  Conhrmarion  or  the  Truth  of 
the  faid  Piracy  ;  when  a  Counuictce  ot  Ct-)uncil  was 
fent  to  BrmitiflanJ,  to  cauie  Searcii  and  unload  the 
faid  Vclfc-l ;  it  was  tound,  bytiie  Skippers  and  Sea- 
men emplov'd,  that  the  Goods  aboaid  her  were  aoc 
ftowed  as  Merchant  Goods  ufed  to  be  ;  but  vveri 
found  in  tiie  Held  in  fuch  Contuiion,  as  if  taken  by 
Piracy,  and  no  otherways.  Ltkens  when  the  laid 
Ship  the  JVonefier  was  feized,  the  faid  John  MadJe;- 
being  cjneftion'd  about  Captain  D,u>nmcnd'i,  Ship; 
he  took  out  of  his  Pocket,  or  at  Icaft  (hewed  in  his 
Hand,  the  Seal  ot  the  African  Co?rtpan\  ;  which  he 
could  never  have  lawfully  got. 

By  all  which,  they  being  joined  and  conuedted 
together,  (as  a  Difcovery  of  fuch  a  Wickednefs  pra- 
cfifed  in  fuch  remote  Parts,  and  fo  ineuiiuioudy  and 
obftinatelv  endeavcur'ei  to  be  concealed,  dcferves  to 
be)  the  fa  men,  in  all  the  Points  an.'.  Circumftances 
thereof;  at  leaft  fuch,  and  fo  many  or  tlu:-,  as  are 
relevant,  and  are  otter'd  to  be  pro\en  by  a  cumula- 
ti\e  Probation  ;  tlo  plainly  amount  to  fuch  aplenai)' 
Evidence,  as  may  tully  crn\ince  ad  impariial  Men, 
that  the  forefaid  Captain  Green  and  iiii  laid  Crew, 
are  all  and  each  of  them  guilty,  Aic  and  Part,  of 
the  foreCiid  Crimes  of  Piracy,  Robbery  and  Murder, 
or  one  or  other  of  them  above  charged.  Whicii  be- 
ing found  by  a  Verdiiit  ot  an  Alfize  beiore  the  Judge 
of  the  Admiralty,  and  the  Lords  Aifeliors  app  .mred 
by  the  Lords  of  Privy  Council ;  the  lorenaraed  Per- 
fons,  and  each  of  tnem,  ought  to  be  punilh'd  by 
Sentence  of  the  faid  Court,  with  the  Pain  ot  Deatli, 
and  Contifcation  of  tiieir  Moveables  ;  to  the  F.vam- 
ples,  and  Terror  of  otiiers,  to  do  or  commit  the  hke 
in  'I'ime  coming. 

Additional  Conclu.fvn  of  the  IndiSimcnt,  at  the  Jn- 
ftance  of  Mr.  Ale^ander  Higgins,  Procurator-Fif- 
cal  to  the  Court  of  Admiralty,  aguin/i  Captain 
Thomas  Green,  l^c. 

J'iz-fY"  ^^^  ^  '^'^'-'  Coneluuon  of  the  faid  Indic't- 
X  ment  given  on  Saturday,  the  Seventeenth 
Inftant,  bearing  the  Pain  of  Death,  and  of  Efchcat 
and  Conhfcation  of  Moveables,  fliould  extend  to  the 
Eicheat  and  Conhfcation  of  the  faid  Ship  and  Car- 
go, by  rcafon  ot  the  iorefaid  Crime  of  Piracy  :  And 
that  the  faid  Captain  'Tl.'vmas  Green,  CTc  fliould 
anfwer  to  the  forel'aid  Concluiion,  as  thus  explain- 
ed, and  extended  to  the  Contifcation  of  tiu  faid 
Ship  and  Cargo,  as  in  the  Cafe  of  Piracy,  the  tbre- 
faid  Fifth  oi  March,  which  is  the  Day 
of  "  Compearance  afTigned  to  die  faid-  *  A^isrran:;. 
Pannels,  or  at  leaft  upon  the  6th,  7th, 
SthjOrpth  Days  of  March  thereafter;  as  the  true  Ln- 
port,  or  at  leaft  a  char  Confequenc  of  the  forcfui 
Crime  and  Indictment  given  tliercLipon  :  The  Lhl 
of  Witnelfes  and  Ailizers  remaining  tlie  fame,  as 
fubjoincd  to  the  foref.ud  principal  Indictment, 

Sic  fidfcribitur, 

Al-EXANDER  HIGGINS. 
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Mr,  Alexander  Higgins,  Procurator  Fifcai. 
Sir  James  Stuart,  her  Majcfty's  Advocat. 
Sir  David  Dalrympk,    and  Mr.  WiUiam  Carmi- 

chael,  her  Majerty's  Sollicitors. 
Sir  Patrick  Home. 
Sir  Gilbert  Eliot. 
Mr   Francis  Grant. 
Advocats, 


Procurators  in  D  E  F  E  N  C  E. 
Sir  D.avid  Cttnuingbam. 
Sir  David  T'hoirs. 
Sir  Wulter  Pringle. 
Mr.  David  Forbes. 
Mr.  George  Alexander. 
Mr.  John  Spotj\\:ood. 
Mr.  John  Eifhinfton. 
Advocats. 

The  Procurator- Fif.al  declared  jii- 
y-  had  nothing  dicially,  he  *  palled  trom  Samuel  Ur- 
againjl.  i^.^^^^  'Carpciucr's-Mate  of  the  Ship 

the  Worcefier,  Henry  Barnes  Seaman, 
and  Daniel  Stringman,  Cook  ot  the  {"aid  Ship; 
whereupon  they  were  difmillcd  trom  the  Bar. 
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Alexander  Higgins. 

Her  Mnjefly's  Advocat  for  the  Pur- 
f  Time  of  Pro-     filers  craved,  that  the  j  Dyet  af^ainll 
ji.-utun.  Captain  Thomas  Green  and otlicrs,""' con- 

tained in  that  Indiftment  with  him, 
might  be  continued. 

it  was  objected  by  the  Pannel's  Procurators,  tliat 
the  Dyet  could  n^i  b.  .;oiitinued  againft  them;  be- 
in^  contrair  to  the  Aifi  ol  Parliament  for  preventing 
ivrongus  Jinprifcnment,  a.^d  contrair  to  an  exprefs 
Claufe  therein. 

It  was  replied  for  the  Purfuers^  that  the  Aft  of 
Parliament  is  opponed;  which  only  requires  the 
Dyet  of  the  Trial  ro  be  fixed  within  lixty  Days 
after  Intimation,  whic.i  was  done;  but  then  allows 
to  the  Purfuers  to  infift,  and  to  the  Judge  to  de- 
termine by  a  final  Sentence,  within  forty  Days,  if 
before  the  Lords  of  Judiciary,  and  thirty  Days,  if 
before  any  other  Judge. 

JVhich  OljeEiion,  with  the  Anfwers  and  Replies 
made   thereto,    being   con/idered   by    the 

*  rf/V.W.  or     Judge  and  Ajjeffors,    they  *  repelled  the 
t-jn-i:i  cu-  ObjeBion,  and  continued  the  Dyet  againfl 

the  faid  Captain  Green  and  others,  con- 
tained in  the  Inditlment  againfl  him,  till  '^cd.- 
nelda\'  next  at  Nine  oj  the  Clock  ;  and  ordain- 
ed the  Pannels  to  be  carried  back  to  Prifon. 

JAMES  GRAHAM,  LP. A. 

It  was  alledg'd  by   the  Procurators 

*  jW/.?c<,-.         for  the  Pannels,  that  the  Crime  *  libel- 

led being  alledg'd  to  be  committed 
upon  the  Coafl;  of  Malabar.,  and  bv  Engli'T^mtn ;  they 
ought  to  be  remitted  to  be  tried  in  England ;  and 
cannot  be  judged  by  the  Judge  of  the  High-Court 
of  Admiralty  and  AlkiVors,  who  are  not  Judges 
eompetenr. 

The  Procurator-Fifcal  and  Purfuers  Procurators 
anfwcr'd.  That  they  opponed  the  Aft  of  Par- 
liament, i<58i.  which  founds  the  Admiral's  Jurif- 
di(5tion  in  the  Cafe  libelled:    Declaring  exprcfly. 


That  the  High  Admiral  hath  the  fok  Privilege  ani 
JtirifdiBion  in  all  Maritime  and  Sea-faring  Caufcs, 
Foreign  and  Do}ne/}ick,  -whtther  Civil  or  Criminal 
u'hatjuever,  within  this  Realm  ;  and  ever  all  Per  funs, 
as  they  are^  concerned  in  the  fame :  And  that  he  is 
his  Majefty's  Lieutenant  and  Jitftice  General  upon  the 
Seas,  &c. 

Mn/ich  *'  Alledgeance  and  Aifcer,     *  Alkg.uio„. 
with  the  other  Rcph es  and  f  Du-     t  furt/.-tr  An- 
plices,    being   con/idered  by  the     J''^'"'''- 
Judge   and  Ajjejf^rs ;    they    re- 
pelled lie    AUedgeance   in  refpetl  of  the  An- 
fwer  ;    and  found  that  the   Judge  Admird 
and  AJJeffms  are  competent  and 
proper    Judges,      to    \\    cogmfce     il  enquire  into. 
and  determine   in  the  Cafe    and 
Crimes  libelled. 


JAMES    G  R  A  HA  M,  7.  P.  a. 

'■"IP  H  E   Grounds  of  tlie  Indiftment,  at  the  In- 
J  _    Itance  of  the  Procurator-Fifcal,  againlf  Hen- 
ry Kcigle,  George  Haines,    Samuel  JVykocks,    George 
Glen,  Alexander  Taylor,  and  John  Bajmantyne  here 
prefent,  being  fully  debabcd  w-j^'  vaci :    The  Jud"e 
of  t.he  High-Court  of  Admiralty  and  AlldTors  con- 
tinue the  Dyet,  at  the  faid  Mr.  Alexander  Higgiu^s 
Inltancc,  againft  the  faid  Henry  Kcigle,    and  other 
Pannels  above-named,  till  Tuefday  the  jjth  Inftanc 
at  Nine  a  Clock  in  the  Forenoon  ;  and 
ordain  both  Parties  to  give  in  their  ''In-     *  I'l^a  or 
formations  betwixt  and    that  Time  ;     ^''^P- 
the  Purfuer  to  give  in  his  betwixt^nd 
Thurjday  next  at  Twelve  a  Clock  of  the  Day;  and 
the  Pannels  to  give  in  theirs  betwixt    and  Saturday 
next,  at  Twelve  Afternoon  therealter  ;    in  order  to 
be  recorded  in  the  Court-Books  :  And  ordains  the 
Aifizers  and  Witnefles  to   attend  then,    and  at  the 
ether  D}'et  upon  Wednefday  next,  a- 
gainft  Captain  Green  and  others,  *  ilk     *  '^'''"O'- 
Perfon  under  the  Pain  of  one  hundred 
Merks;  and  the  Pannels  to  be  carried  back  to   the 
refpeCtive  Prifons. 

J  A  MES  G  RAH  A  M,  I.  P.  A.' 

CURIA    JUSTICIARIA,     Supremo: 

Curia:  Admiralitatis  tent  a  in  Pr.ttorio,  vel  no- 
va Domo  Seffionis  Burgi  de  Edinburgh,  fepti- 
?no  Die  Menfis  Martii,  1705.  per  Judicem 
didx  Curia:,  &  per  Honor atijjinws  Firos,  ]o- 
annem  Comitem  de  Loudoun,  Joannem  £)««//- 
nu?n  de  Eelhaven,  Dominos  Robertiun  Dun- 
das  de  Arnelloun,  Joannem  Home  de  Black- 
adder,  Kj  Joannem  Cockburn  de  Ormiftoun 
Ajjejjores. 

Curia  Legitime  AffirtHatd. 

Lntran. 

Captain  Thomas  Green,  Commander  of  tlie  Ship  cal- 
led the  IVurcejler,  nov.'  in  Bruntifland  Harbour. 

Captain  John  Madder,  Cliie!-Mare  of  the  faid 
Ship. 

John  Reynolds,  Second-Mate  of  the  faid  Ship. 

Thomas  Linfleed,  AfTiftanc  to  the  dcceas'd  Super- 
Cargo  of  the  faid  Ship. 

James  Ewn,  Boatiwain  of  the  faid  Ship. 

James  Simpjon,  G  unner. 

Andrew  Robertfn,  Gunner's-Mate. 

John  Bruckley,  Seaman. 

George  Kitchen,  Seaman. 

All 
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All  of  them  indiftcd  and  accufed  at  the  Inftance 
of  Mr.  Alexander  Higghis,  Advocat,  Prociirator- 
Fifcal  to  the  Hi£:;h-Court  of  Admiralty,  tor  tne 
Crimes  of  Piracy^  Robbery  and  Murder,  in  manner 
mentioned  in  the  Indicunent  raifed  againfl  them 
thereanent,  before  infert  in  the  Court  holdcn  the 
Fiith  of  March  Inftant. 

PURSUERS. 

Mr.  Alexander  Higgim,  Procurator-Fifcal. 
Sir  James  Stuart,  her  Majefty's  Advocat. 
Sir  David  Dalrjmple,    and  Mr.  PVillimn  Carmi- 
chael,  her  Majelly's  Soiliciters. 
Sir  Patrick  Ihme. 
Sir  Gilbert  Eliut. 
Mr.  A'cxander  Mackleod. 
Mr.  Francis  Grant. 


Advocats. 


DEFENCE. 


OI 


*  PL 
fence. 


Procurators  in 
Sir  David  T'hoirs. 
Sir  Walter  Pringle. 
Mr-  David  Forbes. 
Mr.  Ger.rge  Alexander 
Mr.  John  ElphiJiflon. 
Mr.  John  Spotficood. 
Advocats. 


The  Grounds  of  the  Indictment  at  the  Inftance 

the  Procurator-Fifcal,  againft  Captain  Green  and 

other  Pannels  here  prefent,    and  the   Reafons  why 

John  Reynolds,  one  of  the  Pannels,  \vho 
■' '-/ De-     is  a  Wicnefs  cited  in  the  *  Exculpation, 

at  the  Inftance   of  the  other  Pannels, 

fhould  be  tried  f^rft  upon  the  Libel,  to 
t  «//»/:■  V,  or  the  effeft,  that  if  t  alVoilzied,  he  may 
acquitted.  jjj,  adduced  as  a  Witnefs  for  the  faid  o- 

ther  Pannels  in  the  forcfaid  Exculpa- 
tion, being  debated  viva  voce.  The  judge  ot  tne 
High-Court  oi  Admiralty,  and  Afleflors,  continue 
the'^Dyet  at  the  faid  Mr.  Alexander  Higgius  Inftance 
againft  the  faids  nail  Pannels,  till  Tuefday  the  thir- 
teenth Inftant,  at  Nine  a  Clock  in  theFore^ioon: 
And  ordains  both  Parties  to  give  in  their  Informa- 
tions betwixt  and  tiiat  Time  ;  the  Purfuer  to  give 
in  his  betwixt  and  To-motrow  ;  and  the  Pannels  to 
give  in  theirs  betwixt  and  S^f/^J'.irtj  thercatter,  in  or- 
der to  be  recorded  in  the  Court-Books:  And  or- 
dains the  Affizers  and  VVitnelTes  to  attend  with  ilk 
Perfon,  under  the  Pain  of  two  hundred  Merks ; 
and  the  Pannels  to  be  carried  back  to  Prifon 


Jiiid  Mr.  Alexander  Higgins;  but  the  firft  againft 
Henry  Kcigle,  Carpenter  in  the  Ship  called  th'.  IVorce- 
(ier,  now  in  Bruntifland  Harbour;  Samuel  Urline^ 
his  Mate ;  George  Haines,  Stewart  of  th.e  faid 
Ship  ;  Daniel  Stringman,  Cook  in  the  faid  Ship  ; 
Samuel  Wilcocks,  Cnyrurgeon's  Mate;  George  Glen, 
Seaman  there ;  Henry  Barnes,  Seaman  there  ;  A- 
lexander  Taylor,  Seaman  there ;  and  John  Sal/an- 
tync,  Seaman  there  :  And  the  Second  againft  the 
faid  Captain  Thomas  Green,  Commander  of  the 
laid  Ship  the  Worcefier ;  Captain  John  Madder, 
Chief  Mate  of  the  faid  Ship ;  John  Reynolds,  Se- 
cond Mate  of  the  faid  Ship;  Thomas  Linfleed,  Af- 
iiftant  to  the  deceas'd  Supercargo  of  the  foid  Sliip; 
James  Burn,  Boatfwain  of  the  faid  Ship ;  James 
Simpfon,  Gunner  of  the  faid  Ship  ;  Andrezu  Robert- 
fon.  Gunner's  Mate  ;  John  Bnicklie,  Seaman 
there  ;  and  George  Kitchen,  Seaman  there  ;  all  Pri- 
foners. 

Both  the  Libels  being  the  fame,  the  Tenor  there- 
of prefixt  to  the  Intormation  is  verbatim  conform 
to  the  Indictments  on  the  preceding  Pages,    in   the 
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and 


J  A.  GRAHAM,  L  P.  A. 


M  N  F  O  R  M  A  T I O  N 

=^   Ph\i,  or  Brief. 

For  Mr.  Alexander  Higgins,  Procurator-Fif- 
cal of  the  High-Court  of  Achmrahy : 

A    G     A     I    X    S    T 

Captain  Tlmnas  Green,  Commander  of  the  Worce- 
fier, and  his  Crew  and  Complices. 


=*■  h'.diamcnt.      r-|~  Here  being  two  *  Libels  raifed 
X     before  the  High-  Court  of  Admi- 
ralty,  and  the  Lords  AiVeifors  appointed  by  the 
Lords  of  Privy  Council,  both  at  the  Inftance  of  the 


Court    holden    the    Fifth   of  March, 
whereto  this  refers. 

When  tlie  *  haill  forefaids  Pannels     '^  «■^'■'''"■ 
were   brought  to  the  Bar,    and    the 
faid  Libels  read  againft  them  ;    the  Procurator-Fif- 
cal declared.  That  he   inlifted  firft   upon  the  firft 
Libel,  viT...  againft  the  faids  Henry  Keigle,   Car- 
penter; Samuel  Urlane,  George  Haines,  Daniel  String- 
man,  Samuel  Wilcocks,    George  Glen,  Henry  Barnes, 
Alexander   Taylor,    and  John  Ballantyne  ;  and  alter 
fome  Debate  moved   by   the  Pannels   Procurators, 
that  the  Pannels  having  ufed  the  Method  prcfcribed. 
bv  the  Ktx.  ot  Parliament,  to  brincr  themitlves  to  a 
Trial  Vvitliin  fixty  Days,  they  ought  nov;  allofth.ni 
to  be  inlifted  againft  ;  and  it  being  anfwerctl,  That 
all  that  the  Aft  of  Pailiament   required  was.  That 
a  Day  fhould  be  fix^d  for  the  Trial  witliin  lixty 
Days  after  the  Charge  given  tor  that  Erlect,  the  fame- 
was  done,  and  alfo  the  whole  Pannels  fo  far  infiftcd 
againft,  that  their  Libels  were  read,  which  fully  fa- 
tisries  that  Patt  of  the  Aft ;  and  that  as  to  further 
infifting,  profecuting  and  concluding,  the  Aft  ot  Par- 
liament allowed  fourty  Da}s  further  before  the  Cora- 
miirionot  Jufticiary,  and  thirty  Days  before  any  oth^r 
inferior  judicature  :    So   that  the  Procurator-Fifcal 
might  \ery  well  proceed,  againft  thefe  contained  in 
the  Hrft  Libel  this  Day,  and  continue  thefe  contain- 
ed  in  the    fecond   Libel  till   the  next  Court  Day. 
The  Lord  High- Admiral  repelled  the  forefiid  AI- 
ledgeance  m.ade  for  all  the  Pannels,  and  allowed  the 
Procurator-Fifcal  to  infill;  againft  thefe  in  the  firfl 
Libel,  the  forefaid  ^xh  oi  March,  and  continued  the 
Dyct  againft  thefe  in  the  fecond  Libel,    till  the  yth 
of  the  faid  Month. 

It  was  then  alledged  for  thefe  in  the  firft  Libel, 
No  Procefs,    in  regard  the  Crimes  charged  were  li- 
belled to  have  been  done  in  the  Eaji-Indies  in  Mala- 
bar, far  without  the  Scotilh  Seas,    nor  was  there  any 
Accufer  either  of  the  Owners  of  tlie  Ship  and  Goods, 
or  of  the  neareft   of  Kin  of  the  Perfons  alledged, 
Murder'd  ;    fo  that  the  Admiral  was  in  competent 
to  this  Trial ;  For  the  competentia  fori 
(  Cofnpetency  of  the  Court, )  *  in  Crimi-     *  Criminal 
nals,  being  tounded  either  in  the /c«/i-     ^'f/''-'- 
delidi,  [  the  Place  where  the  Crime  uias 
co7n?nitted  >  or  in  the  locus  domicilii  (the  Place  of  Ha- 
bitation of  the  Pannels,)  or  in  the  locus  originis  {Place 
o/i5/V^/j)  neither  of  thefe  could  be   fubfumed  upon 
in  this  Cafe :  The  Pannels  Englijl7neu  and  Strangers, 
and  the  Crimes  libelled  to  have  been  committed. 

iu 
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for  Piracy, 


^  ^^V; 


in  the  ^aft-htdies,  as  Taid  is.      And 

*  ejlo,  that  the  Crime  of  Piracy  may 

be  tried  any  where,  where  the  Pirates 

are  found,  yet  that  is  only  w  here  the  accufed  are  no- 

torioufly  fuch.     And  farther,  tho'  the  Pannels  could 

be  accufed  here  in  Scotland,  yet  they 

t  Court  far      couldbe  onlvaccufed  beforethe tCom- 

crimhialCaUs     miffion  of  Jufliciary,    and  not  before 

the  High  Admiral,    whofe  Jiirifdifti- 

on  extends  no  further  than  the  Seas  within  the  Com- 

cafs  of  her  Majelly's  Sovereignty. 

To  all  which  it  is  anfwer'd  by  the  Purfiier.  i .  That 
though  the  Competency  of  the  Judge  in  Criminals 
be  ordinarily  faid,  to  be  found  either  in  loco  delicii, 
(the  Place  where  Crime  was  commited)  or  in  loco 
domicilii  (Place  of  Habitation  of  the  Delinquents, ' 
or  in  loco  criginis  (the  Place  of  their  Birth)  yet  there 
is  a  fuperior  Confideration,  andthnt  is  the  locus  de- 
pehenjlonis,  (  Place  where  they  were  taken,)  where 
the  Criminal  is  found  and  deprehended,  which  doth 
fo  over-rule  in  this  Matter,  that  neither  the  locus  do- 
micilii (Place  ot  Habitation,)  nor  the 
^  Jujiify  or  locus  originis,  (Plafe  of  Birth,)  doth  * 
nah  good.  i^^^j^j  ^1^^  j^,^g^5  Competency,  nifi  ibi 

reus  deprehendatur,  (except  the  Crimi- 
nal be  apprehended  there.)  And  fo  it  is  that  here 
the  Pannels  were  and  are  deprehended,  which  hap- 
pening in  the  Caufe  of  Piracy,  a  Crime  againft  the 
Law  of  Nations,  and  v.hich  all  Mankind  have  an 
Interefl  to  purfue,  wherever  the  Pirates  can  be  found : 
the  Procurator  Fifcal's  Intereft  to  purfue  is  thereby 
manifeft,  and  the  Pannels  being  here  deprehended, 
cannot  decline  the  Admirals  Jurifdiciion  as  incom- 
petent. 3.  As  to  what  is  alledged,  that  the  Pannels 
are  not  libelled  to  be  habitual  and  notorious  Pirates, 
but  on  the  contrary,  had  and  do  produce  a  Commif- 
iion,  which  frees  them  of  that  Sufpicion. 

It's  anfwered,  That  Piracy  being 
*  mentioned  in  *  libelled,  as  to  the  Particular  charged, 
even  habitual  Piracy  is  thence  prefu- 
med  5  but  a  fingle  Aft  of  Piracy  libel- 
led doth  both  give  the  Purfuer  a  fufficient  Title  and  In- 
tereft, and  likeways  founds  the  Admiral's  Jurifdifti- 
on,  in  refpeft  the  Pannels  charged  for  Piracy  are  here 
found.  And  3.  The  Lord  High  Admiral  is  moft 
proper  for  this  Cognition  and  Trial,  becaufe  by  the 
Aft  of  Parliament,  1681.  he  is  decla- 
=<•  Lord  Chief  red  to  be  *  Juftice-Gencral  upon  the 
Juftice.  gg^j^    which  albeit  it  be  limited  in- 

wardly towards  the  Land,  yet  out- 
wardly is  not  limited ;  fo  that  the  Lord  High- Admi- 
ral is  there  declared  to  have  the  fole  Jurifdiftion  in 
all  Maritime  and  Sea-faring  Caufes,  Foreign  and  Do- 
meftick,  whether  Civil  or  Criminal,  within  this  Realm, 
and  overall  Perfons,  as  they  are  concerned  in  the  fame, 
■which  as  to  the  Seas  and  all  Maritime  Crimes  what- 
foever,  makes  the  High  Admiral  Juftice-General,  as 
faid  is,  without  Limitation  ^  and  therefore  it  is  in  vain 
for  the  Pannels  to  pretend,  that  if  their  Caufe  be  cog- 
nofcible  here,  it  muft  at  leaft  be  tried  before  the  Com- 
miffion  of  ]nlliciary,  lince  the  Lord  High-Admiral 
iis  in  this  Cafe  fully  vefted  with  the  Jnftice-General's 
Power ;  and  as  for  what  may  be  the  Cuftom  oiEng- 
land,  it  doth  not  concern,  nor  can  be  any  Rule  for  us. 
And  the  Lord  High-Admiral  and 
=<•  confidered.  Afleflors  having  *  advifed  the  Debates, 
\  declining  the  they  repelled  the  Declinator  f,  and 
Jurifdiaionaf  found  the  Court  competent. 
the  Court.  Thereafter  it  was  alledged  for  thefe  in 

no  ,        the  firft  Libel,  That  they  were  conveen- 

\Summonedor         ...         ,       ■       ■  c  r>  •     ^        J 

brought  to  the    c'^  I  !>  as  having  been  ot  Captam  Greens 
Bar.  Crew,  and  his  Complices  in  the  Crimes 
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the  Indiclr.ent, 


libelled  ;  {0  that  he  being  their  Commander  and 
Captain,  they  could  not  be  put  to  anfwer,  unlcfs 
the  Captain  himfelf  were  infifted  againft:  feeing  firft, 
it  was  obvious,  that  he  being  their  Commander  and' 
Captain,  ought  firft  to  be  anfwerable.  And  fecond^, 
That  they  being  under  his  Command,  could  not  be 
charged  for_any  Thing  alledged  done  by  them  as  his 
Crew,  unlcis  he  were  firft  tryed,  f:eing  that  he  might 
ha\e  Defences  both  for  himlllf and  them,  v/hich  pro- 
bably they  could  not  make  for  themfelvcs. 

To  which  it  was  anfwered  b)-  the  Purfuer,  That 
the  Captain  and  his  Crew  were   not 
*  conveened  for  any  Thing  alledged     "^  Iro-ight  he- 
afted  by  him  as  their  Captain,  and^by    ^'"'''  ''-'■'  '^''"'''• 
them  as  his  Crew,   but  were  all  con- 
\-eened   as   Complices   and  fucii,    (i.  e.   Fel!o-u:-Cn- 
vtinals)  and  Partakers  of  the  fciefaid  wicked  Crimes 
ot  Piracy,    Robbery  and  Murder;    which  Crimes 
as  they  could  be  warranted   by  no  CommiiTion  or 
Charaeler   the  Captain   did  or   could  pretend,   fo 
could  they  be  as  little  warranted  by  their  Conditi- 
on of  being  fubjeft  to  him  as  his  Crew ;  for  here  the 
faying  holds.  That  they  were  all  hie  focii  &  f acinus 
cjuos  inquinat  atjUat,  i.  e.     they  zuere  Ftl/ozvs  in  this 
Cafe,    and  being  defiled  v^ith  the  faid  Crime,  ii^ere  in 
that  refpeci  equal. ''     As  alfo  the  other 
Maxim,  That  *  Wrong  has  no  War-     "^  /•yryZ/V.-. 
rant ;  and  therefore,  feeing  that  neither 
the  Captain's  Charafter,  nor  their  Condition  as  his 
Crevv',  could  be  pretended  as  a  Defence    either  to 
him  or  them  ;    and  that  the  Lib  1  of  the  forefaid 
Crimes  did  charge  them  all,  as  being  Socii,  and  to- 
gether involved  therein  ;    and  that  \vithout  Qiiefti- 
on,  in  the  Cafe  of  fuch  an  Accufation  for  fuch  horrid 
Crimes,  every  one  muft  anfwer  for  him- 
felt ;  the  Alledgeance  could  not  be  *  re-     *■  'egardtd. 
fpefted.      Befides  that  it  was  evident, 
that  it  Captain  Green,  and  thefe  in  the  fecond  Li- 
bel, were  all  confeffing  and  pardon'd  ;  yet  the  firft 
Libel  againft  thefe  of  his  Crew  therein  contained, 
would   ftill   lawfully   proceed;    and  Captain  Grera 
himfell-,    and   thofe  joined   with  him  in  his  Libel, 
might   be  made  ufe   of  as  Witnefles  againft  thefe 
contained  in  the  firft  Libel.     By  all  which  it  was  e- 
vident,  that  the  Trial  ought  to  proceed  againft  thefe 
in  the  firft  Libel,    without  refpeft   to  the  forefaid 
dilatory  Defence.     This  being  the  dilatory  Delencc 
objefted  againft  the   firft    Libel,    and 
anfwered  above ;  and  the  *  perempto-     *  pojinz'e. 
ry  Defences  againft  both  Libels  being 
common  and  coincident,  for  the  more  clear  Method  j 
the  dilatory  Defence  proponed  alfo  for  thefe  contain- 
ed in  the  fecond  Libel,    with  the  Anfwers  thereto, 
are  hereunto  fubjoined. 

The   Dilatory  then  propofed  for  Captain  Green, 
and  others,   (in  the  fecond  Libel)  was.    The  fore- 
faid   John    Reynolds   was    convened 
and  *  impannelled  with  him ;  where-     ''"  indijiej. 
as  it  was  acknowledged  by  the  Pur- 
fuer,   that   Reynolds   was  afliore  the  Time   of  the 
Piracy,    and   other   Crimes  libelled   to  have   been 
committed  by  Captain  Grei-n,    and   the  reft  of  his 
Complices;   \vhereby   Reynolds   appeared,  even  by 
the  Purfuer's   Acknowledgement,    to   be  innocent. 
Like   as   Captain   Green,   and  the  o- 
ther  Pannels,    had  raifed  an  *  Excul-     *  "  Ff^  of 
pation,    and  therein  had  cited  Rey-     ^'■'"J"''  '"""' 
nodls  for  a  Witnefs  :    So  that  accord-     Perjil^  ""-^ 
ing  to  the  Method  pradifed  in  Crimi- 
nals, Captain  Green  and  the  other  Pannels  had  o-ood 
Ground  to  demand,  that  Reynolds  misht  be  firft  tri- 
ed, and  fo  purged  from  being  Sccius  Cnminis,  (a 
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C-,i!Jition.  Fc'.iozu  Cihninal '  and  put  in ''  Cal-  to  be 
a  Wicncfs,  for  the  Captain  and  the  o- 
ther  Pannels,  to  prove  their  Grounds  of  Exciilpation. 
For  there  could  be  nothing  more  rcafoiiable,  as  it 
was  al^J  ordinary,  tlmn  that  when  a  Parfuer  did 
raifj  a  Libel  againfl;  feveral  Perfons,  (whereot  foine 
were  innocent, "and  might  be  Witnelles  for  the  other 
Criminals  and  Pannels)  thefe  other  Pannels  might 
juftly  crave,  that  fuch  as  they  alledged  to  be  inno- 
cent, might  be  rirfc  tried  and  purged,  and  fo  made 
capable  to  be  Vv'itneiVes  ;  lince  otherways  any  mali- 
cious Parfuer  n-,i:^ht  include  both  the  Deindersand 
■all  their  VVitnefics  in  one  Libel :  And  thus  by  mak- 
ing the  WirnilVcs  Sali  Cimluis  {FeUo-^u  CrtmiiiaW) 
in'the  Libd,  pvej  id7.e  the  Deienders  of  all  their  E- 
viLlences  and  D:.eiices. 

To  v.-hich  iu  was  anfwa'd  for  the  PiirfLier,  That 
he  acknowledged,  that  v.hen  fuch  a  Courfe  was  ta- 
ken, to  i'-icliide  bctli  A'frors  and  Witnefils  in  one 
Lib'j,  with  a  De!iga  to  make  the  V/irnefles  (which 
the  Actors  weie  to  ufe  Srdi  Cyhninis,  i  Felkrj  Crim'i- 
ii.ils)  and  lo  to  deprive  the  Actors  of  their  Defence, 
and  tlic  Probaiion  thereof;  thefe  Actors 

*  ;,•:.'/.■;.-.  mi-;ht,    and  were  alLnved  to  "'•  conde- 

Leiul  upon  t'.iofe  whom  they  intended 
to  uf:  as  vVitnelies,  and  at  thj  lame  Time  to  pro- 
pof.'  a  Ground  of  Exculpation  lor  them  ;  and  fo 
cra\-e  that  th:y  might  be  hrft  trial  upon  the  forefiid 
Ground,  to  the  efteft  that  if  ihercupcn  accjuit.  th.y 
might  be  in  Cafe  to  be  WimciLs.  But  this  could 
never  be  pretended  to  by  an;'  of  the  Pannels  :  For 
an  antecedent  Trial  of  fuch  of  their  Socii  as  they  al- 
ledgea  were  innocent,  -.-nd  to  be  their  Vv'itnelfes,  un- 
lefs  at  the  fame  Tinie  the  PannJs  did  condcfcend  up- 
on thcGround  of  their  Innocence,  or  upon  t'le  Ground 
of  tiieir Exculpation,  whereupon  th-.y  defircd  rhenr  to 
be  firft  tried  :  For  otherways  tlierc  could  be  nothing 
more  groundlefs,  and  (in  efteCt)  manifeftly  tending 
to  elude  all  CrimJnal  Proceeding  againft  Com- 
plices of  the  Aime  Crime,  than  to  allow  any  of 
them  at  random  to  crave  others  to  be  Hrft  tried  ; 
and   fo    the    Trial  to   proceed  of  one   fmgle  Per- 

fon  after  another,  until  all  Ihould  be 

*  acquiticl.        *  aO.jilzied.      Whereas  the  true  and 

plain  Method  was,  and  is,  That  the 
Parfuer  infifts  againO:  fuch  as  he  plea- 
fes,  eidier  iingly  or  jointly  ;  and  un- 
^Spc::aICj-'fi.  Igfs  f^nie  \  Speciality  be  alledged,  why 
tlic  Trial  of  one  Hiould  proceed 
before  th.e  Trial  of  an otiicr,  it  never  was,  nor 
could  be  lelt  to  the  Arbitriment  of  the  Pannels. 
And  thus  in  was  praftifed  in  all  the  Lillances  al- 
ledged by  the  Pannels,  of  trying  fuch  as  were  im- 
pannelled  for  Svcii  Cyhniuis,  (Fdkzu  CriminaU '  to 
be  iirfl  purged,  in  order  to  be  Witnefles  ;  viz..  That 
the  fame  was  never  allovv'cd,  unlefs  fome  Ground  of 
Exculpation  was  pofitively  alledged  lor  clearing  of 
their  innocence.  And  therefore,  unlefs  Captain 
Green,  and  the  other  Pannels,  will  pofitively  cfter  to 
prove,  that  RcpioUs  (whom  they  would  have  firft 
triedj  was  alibi  (elfewhere)  and  not  prefent  in  the 
Aft  ion  ;  their  Arbitrary  Demand  ot  having  him 
tried  in  the  firft  place,  without  any  Reafon  af- 
iigned,  cannot  be  regarded.  Which  Debate  being 
heard,  the  Lord  High-Admiral   and 

*  JclafJ.  AflelTors  *  fuperfeded  to  give  Anfwer, 

until  the  Defenders  fhould  give  in  their 
other  Defences,  and  all  fliould  be  intbrraed  upon  to- 
gether. 

Thefe  being  the  Preliminary  Defences,  feparate- 
ly  proponed  by  the  Perfons  convened  in  the  firft 


and  fccond  Libels;  the  following  Defences  were  pro- 
poned in  common,  by  the  Defenders  in  both  Li- 
bels. 

And  I.  Thar  the  Libel  was  informal  and  infuffi- 
cient,  as  being  too  general  and  indefi- 
nir.     And  2    That  it  did  not  *  con-     '*  f"""^- 
defcend  upon  Day  and  Place.     And  5. 
That  theQiialihcations  whereupon  the 
P^elevancy  appeared   to   be  founded, 
w.re    wholly    f   irrelevant.      And  4.     t  injujfuient. 
That  the   addicional  Conclufion  was     «' ^-'^  to  be  y.i- 


gioundiefs  and  unwarranrable. 
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And  as  to  the  firft  of  thefe  Defences,  it  was  al- 
ledged. That  the  Libel  was  informal  and  infuffici- 
ent,  as  being  too  general  and  indennit  ;  not  conde- 
l^ending  upon  th.e  Name  and  Defigna- 
tion  of  the  Siiip  *  wrongcully  attack-  *  'wongfdly 
ed,  nor  upon  the  Perfons  arid  Defigna- 
tions  of  thefe  alledged  to  be  murder- 
ed, nor  npon  the  Qiiantity  and  Qiiality  of  the' 
Goods  alledged  to  be  robbed  and  fpoilcd;  All 
which  ough.:  to  be  done,  feeing  that  Criminal  Li- 
bels ought  to  be  Certain,  and  not  general  and  >  r- 
djfinit;  whereby  alfo  the  Delenders  might  be 
prejudged  O;  Defences,  that  might  arife  to  tnem 
upon  a  particular  Ccndefcendance.  As  for  Exam- 
ple ;  ii  the  Name  and  Defignation  of  the  Ship  were 
conciefcended  on,  tii:y  might  prove  the  fame  Ship 
to  be  yet  exiiting :  And  io  ot  the  Perfons  aikdg- 
cd  murdered,  the}'  might  prove  them  to  be  yet 
alive  :  As  alfo,  that  the  Goods  alledged  robb'd, 
were  yet  extant,  and  lawfully  tiifpofed  on  by  their 
Owner. 

To  which  it  was  anfwcred  by  the  Purfuer,  That 
he  opponed  iiis  Libel,  which  was  libclLd  asdtfinit- 
ly  as  the  Thing  would  allow :  For  it  being  li- 
belled, that  the  Pannels  did,  witliout  any  lawful 
Caufe  or  Warraud,  attacque  a  Ship  failed  by  her 
own  Crew,  and  having  hci  own  Cargo  aboar'd,  and 
that  they  o\-er-mafter'd  the  faid  Ship  in  hoftile 
manner,  and  murder'd  tlie  Men,  and  rcbb'u  their 
Goods-  'I'hefe  were  certainly  Crimes  manifeft  in 
themfelves  ;  and  if  the  Pannels  had  afted  them  in 
fuch  manner,  as  to  deftroy  the  Ship  and  the  Men, 
and  embezled  the  Cargo,  lo  as  no  farder  Knowledge 
could  be  had  thereof,  it  was  only  an  Aggravation 
of  their  Villany  and  V/ickednefs,  but  could  never 
hinder  the  Accuiarion  to  proceed  ;  feeing  that  what- 
ever t!ie  Ship,  or  Men,  or  Goods  were,  it  was 
certainly  Piracy,  Robbery  and  Mur- 
der, to  attacque  a  Ship  *  hcfiilelv,  *  '•''  ^'^/''"'«" 
and  to  deftroy  the  Men,  and  rob  the  """""'■ 
Goods.  And  further,  A  Ccndefcen- 
dance was  not  at  all  in  this  Cafe  neceflaiy,  feeing 
that  any  fuch  Condefcendance  could  be  no  Ground 
of  Exculpation.  For  whether  the  Ship  was  of  fuch 
a  Name  and  Defignation,  or  ot  another  j  or  what- 
ever the  Men  and  tlie  Goods  were,  yet  the  Crime 
was  ftill  the  fame  ;  viz,.  To  attack  and  invade  a 
free  Ship,  without  any  Caufe  or  Warrant,  and  to 
kill  her  Men,  and  rob  her  Goods. 

And  furder ;  It's  Aery  well  known  in  our  Crimi- 
nal Practice,  that  Robberies  and  Depredations  arc 
fuftained,  albeit  neither  the  Qiiality  of  the  Goods 
nor  their  Owners  be  condefcended  on :  And  in  ef- 
feft,  the  Pannels  their  Defence  of  Indefiiiirnefs 
upon  the  Ground  forefaid  is  fuch,  that  if  even  ia 
the  Road  oi  Leith,  before  Hundreds  of  Spefcators 
fi^om  both  Coafts,  one  Ship  fhould  attack  another, 
and  hoftilely  invading  her,  fhould  deftroy  her  Men, 

feiz? 
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fcize  her  Goods,  and  fink  the  Vcffc!,  without  fiif- 
fering  either  Vellcl,  Men  or  Goods  to  be  known  ; 
there  could  be  no  Criminal  Libel  upon  it ;  becaufe 
forfooth,  tho'  Hundreds  iee  the  whole  Action,  yet 
it  could  not  be  more  dehnitly  libelled  ;  lave  that 
the  Commander  and  Crew  ot  the  one  Ship  attack'd 
the  other  hoftilely,  and  dellroyed  her  Men,  and  fciz- 
cd  her  Goods,  and  funk  her  without  further  Conde- 
fcendance  ;  which  were  moft  abilird.  And  there- 
fore, the  Libel,  as  it's  libelled,  both  as  to  Ship,  Men 
and  Goods  attack'd,  murdered  and  robbed,  without 
any  juft  Caufe  or  Provocation,  is  both  hifficiently 
detinit  and  moft  relevant. 

And  whereas  the  Derenders  alledged,  this  Inde- 
£nit  libelled  fhould  tne  rather  be  rejected,  becaufe 
that  the  Pannels  were  cloarhed  with  Commiirion  ; 
whicli  tho'  they  did  not  plead  to  exculpat  the  par- 
ticular Chaige  brought  againft  them,  yet  was  al- 
ways a  Ground  of  Prcfumption  that  they  atted  law- 
fully ;  unltfs  the  oontrair  were  made  appear,  by  a 
particular  Condefcendance. 

It  was  aniwered.  That  nothing  did  charge  the 
Pannels  move  home  than  the  pleading  ot  this 
Commiirion ;  in  lb  lar  as  hrft,  Tliey  neither  could, 
nor  dutfl:  pknul  it,  to  exculpat  the  Piracy,  Murder 
and  Robbery  charged.  2.  It  did  not  io  much  as 
make  any  Prefumpdun  tor  the  Pannels ;  becaufe  the 
very  Tenor  or  the  Commiffion  obliged  them  to 
keep  a  particular  Jinirnal  oi:  whatfjever  Vellel  they 
Ihould  attack  hoftily  5  and  their  Journals  wer;  pro- 
duced by  themfelves,  and  no  fuch  Thing  appeared 
in  tiieir  ]  ournals.  And  theretore  it  was  manifeft, 
that  their  Pretence  of  a  Commifficn,  is  only  the 
more  wickedly  to  cover  their  Villany ;  fince  they 
can  alledge  nothing  afted  fuitably  to  tliar  Com- 
miffion,   but  ..c  duir  own  Journals 

*  refutes.  *  redargues  them. 

The  tecond  Defence  .;',' edged  by 
the  Pannels  in  both  Libels,  was.  That  -  Libel 
was  full  detective  and  imperfed,  wanting  Da,'  ar:d 
Place ;  in  fo  far  as  the  Place  was  generally  dehgn- 
ed  the  Coaft  of  Ma'-ahar,  which  is  of  a  long  and 
vaft  Traft  ;  and  the  Day  was  one  or  other  of  the 
Days  of  February^  March,  April,  May,  which  is 
indefinit,  and  as  good  as  no  Day,  And  Day  and 
Place  were  not  only  requir'd  to  be  con- 

*  n  Bookfo  defcendcd  on  by  our  old  Law  *  Qiion. 
(ailed.  attach,  but  the  Condefcendance  is  al- 

fo  neceflary  for  the  Defender's  Excul- 
pation ;  feeing  that  it  Day  and  Place  were  conde- 
fcended  on,  he  might  then  prove  h\mid\  alibi,  (elfe- 
•where)  and  fo  elude  the  Libel,  which  now  he  can- 
not do. 

To  which  it  was  anfvvered,  That  the  Condefcen- 
dance in  the  Libel,  as  to  Day  and  Place,  is  fuffici- 
ent  ;  becaufe  the  Facts  objected  are  thereby  de- 
clared. 

2.  Day  and  Place  are  never  eflential  to  a  Libel, 
except  where  either  the  Nature  ot  the  Crime,  or  its 
particular  Specification  requires  it  ;  for  then  in- 
deed it  mult  be  diftinftly  and  poiitively  libelled. 
As  if  a  Man  either  charge  another,  or  aggravat  his 
Crime,  by  its  being  a  Breach  of  the  L  O  R  D's  Day  ; 
then  the  L  O  R  D's  Day  muff  be  condefcended  on. 
Or  if  a  Man  libel  another  for  beating,  or  drawing 
his  Sword  within  the  King's  Palace ;  wliere  the 
Place  is  alio  ellential.  Bur  as  to  other  Crimes, 
which  of  their  own  Nature  are  Crimes  at  all  Times  j 
for  what  can  the  mention  oi  Day  or  Place  fignify  in 
fuch  Crimes,  as  at  all  I'imes,  and  in  every  Place, 
are  Crimes  without  Exception.  And  fuch  are  the 
Crimes  libelled.  But, 
Vol.  V. 
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3.  It  it  be  laid,  that  the  Condefccnding  on  Day 
and  Place,  is  necelfary  to  afford  the  Defender  his 
juff  Exculpation  or  alibi,  (being  elfewhsre) :  It's 
anfvvered,  That  in  that  Cafe,  the  Defender  may 
put  the  Purfuer  to  condefeend  on  Day  and  Place, 
for  pro\ing  his  Exception  of  alibi,  (being  elfe- 
ivhere)  as  faid  is.  But  then,  in  common  Senfe 
and  Law,  it  muft  be  upon  this  Condition ;  That 
the  Detender  acknowledge  tlie  Crime  charged  to 
have  been  committed  ;  and  only  endeavours  to  ex- 
culpat himfelf  by  otfcring  to  prove  alibi,  (being 
eljetuhere)  and  that  more  pregnantly  than  the  Pur- 
fuer offers  to  prove  his  Indiament.  For  what 
Senfe  or  Reaf  m  is  there,  that  the  Purfuer  (hould 
be  put  to  condefeend  poiitively  on  Day  and  Place, 
in  Crimes  that  are  Crimes  at  all  Times,  and  every 
where ;  unlels  it  be  tor  this  very  Reafon,  that  the 
Detender  acknowiedgin"  the  Crime,  otters  to  purse 
himlelt  by  the  Exception  ot  al/bi,  (being  elfewhtre)  ? 
And  therefore,  Imce  Day  and  Place  are  libelled  in 
fuch  a  juft  Latitude,  as  may  declare  the  Facts  and 
Crimes  charged  ;  and  that  the  Defender,  on  the 
other  hand,  doth  not  acknowledge  the  Fads  and 
Crimes  themlehes,  and  offer  to  clear  themfelves  by 
the  Exception  ot  alibi,  (being  elfezvhere)  there  needs 
no  turther  Condefcendance.  And  this  is  the  con- 
ftant  Opinion  or  Lawyers,  and  the  perpetual  Cu- 
liom  of  our  Praclique. 

The  third  Detence  proponed  for  the  Pannels,  was, 
as  to  the  Qiialiiications  ot  the  Libel,  That  they  were 
no  ways  relevant,  nor  could  be  regarded  to  inler  the 
Conclulion  of  the  Libel,  in  as  much  as,  1 .  There 
was  here  no  cuypus  delicti,  viiibie  Etfect  or  Subjeft 
of  the  Crime,  ottered  to  be  proven,  which  is  al- 
ways neceifary,  and  principally  where  the  Crime 
is  ottered  to  be  proven  per  prefujnptiones  &  indi~ 
cia,  by  Prefumptions  and  Tokens  :  For  there  cum 
conflat  de  corpore  delicii,  when  the  Subjeft  of  the 
Crime  is  vilible,  this  fuftains  the  Prefumptions,  and 
gives  the  ?W/c?Vj,  Tokens  or  Signs,  their  juft  Weight. 

To  which  it  was  anfwered.  That  the  Pannels  Pro- 
curators appear  to  be  in  a  miflake,  either  as  to  what 
is  the  Corpus  delicii,  the  Subjedt  ot  the  Crime,  or  as 
to  what  is  meaned  by  it :  And  tor  clearing  of  this 
Point,  it  is  to  be  coniidered,  the  Crimes  are  of  two 
Natures,  fome  cum  iffetlu  perinancnte,  with  perma- 
nent Etfefts,  asthe  kilhngot  a  Man,  or  the  burning 
of  a  Houfe  ;  in  which  Cafes,  the  dead  Body,  and 
the  Rubbifli,  are  permanent  Efteds :  But  other  C  rimes 
have  no  fuch  permanent  Etfetts,  as  treafonable  Plot- 
tings,  Falflioods,  Blalphemies,  and  the  like,  where 
indeed  there  is  no  Inch  corpus  deliEii,  Subjeft  of  the 
Crime,  as  in  the  former  Crimes ;  but  here  all  the 
Crime  coniifts  in  jaEio  &  anima,  in  the  Faft  and 
Way  of  doing  it ;  and  the  Fact,  tho'  traniient,  yet 
\i.  dolofe,  unjuftly  done,  makes  the  Crime.  And 
therefore,  according  to  this  Diilinftion,  the  corpus 
deliBi,  Subjed  of  the  Crime,  is  never  requitite  to  be 
proven,  but  in  the  forefaid  Crimes  that  leave  perma- 
nent Effefts ;  and  neither  then  alfo,  unlefs  the  Crimes 
be  libelled  with  thtfe  Efteds  :  For  if  it  fhould  be  li- 
belled, for  Example,  that  a  Murderer  not  only  kil- 
led, but  burned  the  Body  to  Afhes,  or  drowned  it  in 
the  Sea,  there  would  be  no  farther  need  to  prove  this 
corpus  delicii,  Subjed  of  the  Crime,  but  only  to 
prove  the  Fad  of  killing,  and  killing  doluf-,  unjuff- 
ly,  in  which  indeed  the  Eflence  of  the  Crime  coniifts. 
And  thus  in  Confeffions,  as  well  as  in  Libels;  if  a 
Man  confefs  a  Murder,  and  yet  the  Body  murdered 
no  where  appears ;  then  the  Confeffion  is  not  rafhly 
to  be  laid  hold  upon,  becaufe  it  may  proceed  from 
Defjgn,  or  Melancholy :  But  yet  even  in  this  Cafe, 
F  f  f  f  thac 


5  8<5      178. 7h  Trial  ofCapf,  Thomas  Green,  &c,    4  Ann.' 


that  the  Confeffion  fhould  bear  not  only  the  Murder, 
but  the  defti-oying  of  the  Body  murdered,  b)'  Fire  or 
Water,  as  kid  is,  then  all  the  Enquiry  would  be,  whe- 
ther rlie  Faft  of  Murder  be  proven  or  not  ?  Which 
Thinf;s,  if  applied  to  our  prefent  Cafe,  where  it  is 
expreiiy  libelled,  not  only  that  the  Pannels  invaded 
the  Ship  by  Piracy,  but  that  they  threw  the  Men  mur- 
dered over-board  into  the  Sea,  and  alfo  fold  the  Ship ; 
all  the  Enquiry  that  remains  is,  whether  this  Fad 
was  fo  done  or  not  ?  And  the  Libel  is  moft  relevant, 
tho'  neither  Ship  or  Men  appear.  And  yet  farther, 
if  the  Pannels  Procurators  will  ftill  be 
*  dull  or  uit-  fo  *  araffier  as  to  require  a  corpus  de- 
rcajov.abli.  //H/j'^Subject  of  the  Crime,  when  it's 

exprefly  libelled,  that  the  Efeft  of 
the  Delia  was  dtilroyed  and  put  out  of  the  way, 
they  may  fatisfy  themfelves,  that  the  Goods  robbed 
areliill  extant,  and  were  found  on  Board  of  Captain 
Greens  Ship  :  And  therefore  'tis  plain,  that  in  this 
Cafe,  and  to  fuftain  the  Indicia,  Tokens  and  Qiialiri- 
cations  libelled  on,  there  needs  no  farder  either  Con- 
defcendance  or  Proof  of  the  corpus  delicii,  Subjeft 
of  the  C  rime,  which  was  induftrioufly  deftroyed. 

But,  fecondly,  Itwasobjeftd,  That  all  the  Qiia- 
lificacions  are  infufficient  and  remote,  and  at  befl  but 
probable  :  Whereas  the  known  Rule  is,  that  Crimes 
muft  be  proven  either  per  Te/ies,  by  Witnefs  above 
Exception,  or  per  docmnenta  clariffima,    very  clear 
Proofs,  or  per  indicia  induhitata,  undoubted  Tokens : 
TSione  of  which  hold  in  this  Cafe ;    for  as  for  the  In- 
dicia, Tokens,  there  is  not  one  of  tliem,  but  take  the 
fame  lingly,  as  the  hearilig  of  Shooting  on  the  Shore, 
the  Seeing  the  Ship  U'crcefter,    having  another  lying 
at  her  Stern,  the  Boats  coming  afliorc  for  Water,  and 
the  Crew  faying,    they  had  Leen  a  Busking,  &  ftc  de 
Citteris,  and  fo  of  the  reft  ;  bur  take  them  Trngly,  and 
they  may  all  have  a  good  and  innocent  Conftruction : 
Nor  can  it  be  faid,  that  jointly  they  become  ftronger, 
and  fortifie  one  another,  as  fingle  Arrows  eafily  bro- 
ken when  apart,  yet  cannot  be  broken  in  a  Sheat, 
becaufe  that  all  the  Qiialifications  and  Indicia,  Tokens 
in  the  Libel,  with  the  foref^id  Conft ruftions,  may  be 
put  upon  them,  the  Conftrudions  will  ftill  take  oft 
the  Face  ;  befides  that,  it's  well  known,  that  there 
are  fome  Indicia  only  prohabilia,    fome  Tokens  only 
probable,  and  that  the  Law  requires  Indicia  induhitata, 
undoubted  Signs  ;  it  being  ftill  the  fafer  fide  to  fpare 
doubtful  Innocents,  than  to  condemn  only  prefumed 
and  probable  Guilt.      To  all  which  is  to  be  added, 
That's  the  common  Opinion  of  Doftors,  that  Pre- 
fumptions  can  fcarce  ever  conclude  ad pocnamordinn- 
riam,  to  ordinary  Punifhment,  but  at  the  moft  only 
ad  pocuam  arbitraria?n,  to  Puniftiment  at  Pleafurc  of 
the    Judge :     And    AIackenz.ie  in   liis 
*  ABo'Jj'o        =*  Criminals,  fays,  "  Prefumptions  are 
''"'"•  "  only  h)unded  on  may  he's,  which  may 

"  not  be  ;  and  to  allow  Crimes  to  be 
"  proven  by  Prefumptions,  would  leave  Judges  to  be 
"  Arbitrary."  So  that  the  common  Opinion  runs 
againft  Prefumptions.     But, 

To  all  this  it's  anfwer'd,  That  yet  it  is  clear  Law, 
that  Crimes  may  be  proven  per  indicia  induhitata,  by 
undoubted  Tokens,  which  in  Law  are  no  more  than 
violent  Prefumptions,  qua  fidem  extorquent,  that 
force  a  Belief:  But  the  Truth  is.  That  in  this  Cafe 
the  Purfuer  hath  not  only  indiciaindubitata,  undoubt- 
ed Tokens,  but  likewife  pofitive  Witneftls,  and  alfo 
Documents  in  Writing  ;  which  all  being  conjoyned, 
do  make  a  fatisfying  Evidence,  and  fix  a  clear  Con- 
viftion  ;  which  is  the  iitmoft  Defign  of  Probation.- 
But  fecondly,  it's  moil  certain,  both 
*  Pr'>^'i'"'        in  Law  and  *  Praticque,  that  many 


Crimes  are  only  difcovered  and  proven  per  prefump- 
tionis    &    indicia,    by  Prefumptions  and  Tokens  ; 
and    that   the  Doctors  in  feveral  Crimes,  efpecially 
thefe  more  atrocious,   as  Treafon,  Piracy,  Forgery, 
and  the  like,  where  Wickednefs  endeavours  moft  in- 
duftrioufly to  hide  itfelf,  do  allow  and  approve  Pro- 
bation per  Indicia,  by  Tokens,  as  moft  neceftary  for 
the  punifhing  of  thefe  Crimes.     It  were  needlefs  to 
multiply  the  Citations  both  from  the  Law  and  Do- 
ftors,  that  might  be  adduced  in  this  Cafe,  as  /.  3. 
§  2.  D.  de  Tefiib.  where  the  Refcript  bears.  Qua  ar- 
gumentn  ad  qne?n  inodum  probanda,  cniqne  rei  fnfficiant 
nulkcertormdojatisdefiniripotefl:    "  The  Arguments 
"  to  be  ufed,    and  the   Manner   of  proving  every 
"  thing  fufficiently,  can't  certainly  be  defin'd,    and 
foforth :   And  fo  concludes,   Ncn  utiq;  ad  unam  pro- 
laticnis  fpeciem  cognitionem  fiatim  alligari  debere,  fed 
ex  fentemia  animi  tui,  te  a/iimare  opportere,  quid  aut 
credas  aut  parum  probatiim  tibi  opinaris.     Item.  I.  22. 
ccd.  ad  legem  Corneliam  de  fal/is,  abi  falfi  examen  inci~ 
derit  tunc  acerima fiat  indago,  argumemis  tejiibusfcip- 
turarum    collatione,    aliifque   uejligiis  iieritatis,    CTc. 
"  You  are  not  to  be  tied  in  taking  Cognizance  of  a 
"  Matter  to   one   Method   of  Probation,    but   you 
"  muft  act  according  to  your  own  Judgment,    and 
"  confider  what  you  are  to  believe,    and  what  you 
"  think  not  fully  prov'd.     Item,  &c.  when  the  Fal- 
"  fliood  of  a  Thing  is  to  be  enquired  into,    then  a 
"  moft  ftrift  Search  is  to  be  made,  by  Arguments, 
"  V/itnelTes,  comparing  of  Hands,  and  other  Signs 
"  of  Truth,  &c.     By  which  Lav/  it's  plain,  that  In- 
dicia &  Prefumptiones,   Tokens  and  Prefumptions, 
have  place,  and  may  make  full  Faith ;  and  how  can 
it  be  othervvife,  fince  firft,  it  is  certainly  the  Intercft 
of  Mankind  that  Crimes  be  punifhed.    2.  It's  no  lefs 
certain,  that  Crimes  endeavour  to  cover  themfelves. 
3.  That  Proof  or  Probation  is  only  to  make  an  Evi- 
dence for  Difcovery.    4.  That  the  End  and  Standard 
of  this  Difcovery,  and  of  all  Probation,  is  the  fatif- 
fying  Conviction  of  the  Judge  that  has  Power  to  pu- 
nifh.      Now  if  moft  Crimes  be  committed  without 
WitnelTes,  and  yet  do  otherways  appear  certainly  to 
be  committed  ;  and  if  this  Certainty  arife  from  Pre- 
fumptions, and  be  withal  fatisfying,  it  is  juft  the  fame 
as  if  the  Crime  was  proven  by  many  Witneflcs.    And 
thus  Mathei'.s  de  Criminibus,  Tit.  de  Prcbationib.  cap. 
6.  per  t'jtum,  and  Gail.  lib.   2.  Obf.   149.  Numi.^. 
wliere  he  reafcns  moft  juftly  upon  Probation  by  Pre- 
fumptions, where  there  is  a  Difficulty  by  reafon  of 
the  Want  of  Wicnefles  ;  and  ftill  brings  the  Matter 
to  this  true  Period,    That  whatever  way  Faith  be 
fully  made  to  the  Judge,  cnhav  perT'eftes,  or  per  In- 
d/cia,  or  pe,-  Prefumptiones,  either  by  Witnefles,  To- 
kens, or  Prefumptions,  the  End  of  Probation  is  at- 
tained, and  fo  the  Evidence  fufiicicnt. 

The  Procurators  for  the  Pannels  alledged,  That 
this  were  to  make  Judges  too  Arbitrary  j  but  tho* 
it  hath  indeed  been  the  Care  of  all  Lawyers  to  pre- 
vent Arbitrarinefs,  yet  it's  moft  certain,  that  where 
Evidence  doth  only  rife  as  Providence  offers,  and 
Circumftances  concur,  the  Arbitriment  of  the  Judge 
muft  take  Place,  and  the  Safety  of  Mankind  doth 
precifely  lie  here  in  the  Integrity  and  Difcretion  of 
the  Judge,  helped  indeed  by  fome  Rules  01  Law,  but 
no  ways  bounded  or  fix'd  to  precife  Rules,  which 
the  Matter  will  not  bear.  And  therefore  we  fee,  that 
even  in  the  moft  certain  Manner  of  Probation,  'vix,. 
by  Witnefles,  and  the  higheft  Law  of  it,  that  in 
the  Mouth  of  tzvo  or  three  Witneffes  jhall  eiiery 
T'hing  be  eflahlifned :  There  is  ftill  an  Arbitriment 
inlinuate,  as  to  the  Diicretion  of  the  Judge,  ot 
otherways  the  Law  would  not  have   faid,    tv,o  or 

three 
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fifcation  of  both  Ship  and  Goods  Ihoiild  be  a  Part 
of  the  Pains  conckidcd. 

In  refpeEi  luhereof,  &c. 

Here  follows  the  Laws,  and  feme  other  Qiio- 
rations  ufed  in  the  Debate,  where  they 
are  aifo  Englijh'd in  their  proper  Places. 
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three,  but  would  have  fixed  the  Number  precifely; 

whence  it  is  moft  certain,  that  in  all  Probation  there 

is  an  Arbitriment  of  Difcretion,  and  that  the'  this 

Arbitriment   may  be  bounded  by  fome  Rules,   yet 

the  ultimate  and  true  Standard  of  ail  Probation,  is 

the  fatisfying  Conviction  of  the  Judge,  according  to 

his  beft  difcerning, 

Thefe  Things  then  premifed,  viz..  That  a  Proof 

may  be  fuiEcient,  per  Indicia  &  Pyefio)tptioncs,    bv 

Tokens  and  Prefumptions,  the  Application  to  the 

prefent  Cafe  is  plain  ;  for  where  the  Procurators  for         L.  2.  §.  2.     Ejufdem  quoq;  Prin,ipis  extat  refcrlp- 

the  Pannels  would  take  ofi  the  Qiialihcations,  as  fe-     turn  ad  Vulerium   -uerum  de  exauienda  fide  tefliujK, 

pararely  inconcludent,  andat  beft  probable,  it  is  clear-     in  hac  verba  :    Qiia  argumenta  ad  qv.eni  modum  pro- 

ly  captious  ;  it  being  certain,  that  many  iudici_a.  To-    handa  caique  reijufficiaut,  millo  certo  -modofatis  def.- 

niri  potefl,  ficin  non  femper,  it  a  f.ipe  fi.ie  publicii  mo- 
numemis  ciijiijque  rei  Veritas  depreliciiditur,  alias  nti- 
mevus  tefliiDii  aiicv  dignitas  &  aucloyitas,  alias  veluti 
confentiens  fa?iia  confniiat  rei  de  qua  quaritur  fidem^ 
hoc  ergo  Johm:  tibi  refcribeye  pijfum  f:nninatim,  non. 
utiqite  ad  luhmi  probations  fpeciem  cognitionera  flutiyn 
alligari  debere,  fed  ex  fententia  animi  tiii,  te  afliinare 
cportere,  quid  aut  credas  am  paruui  pyobatu?)i  tibi  opi~ 

nay  is. "  The  crtie  Refcript  of  that  Prince  to 

"  Valeyius,  about  enquiring  into  the  Credibilty  of 
"  Witnelks,  is  alfo  extant  as  follows.     What  Argu- 


ments arc  fufficient  to 
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kens,  conjoined  and  connected,  as  in  this  Cafe,  may 
make  a  futEcient  Evidence,  and  that  here  qua  nvn 
pyofunt  fiiii^ula  multa  juvant,  i.  e.  "  Thofe  Things 
"  which  taken  lingly,  are  ot  no  EflcCt,  vet  many 
"  of  *em  together  are.  And  thus,  if  firft  the  Proba- 
tion that  ftiall  be  oft'er'd,  of  the  Hc;ftile  invading  the 
other  Ship,  by  the  Pannels  be  laid  down  and  thereto 
added,  the  Surgeon's  Declaration  of  other  Circum- 
flances,  with  all  the  other  Qualifications  in  the  Li  - 
bel,  they  will  certainly  torce  a  Faith  and  full  Perfuali- 
cn  upon  all  rational  Men,  rho'  feparately  they  cannot 
have  that  Weight  ;  one  Witnefs  proves  not,  yet  two 
prove,  and  in  fome  Caies  two  are  fcarce  fufficient, 
but  three  are  beyond  Exception.  If  then  e^en  in 
Witneiles  there  be  a  mutual  and  fortifying  Concur- 
rence, the  fame  muft  alfo  be  admitted  in  Prefump- 
tions &  Indicia.  So  that  upon  riie  whole,  the  Pur- 
fuer  crave"  no  more,  than  that  every  Man  that  hears 
this  Libel,  and  fhall  hear  its  Proof,  lay  himfelf  fairly 
open,  without  any  P.cjr.dice  to  the  Light  ariling  na- 
turally ti-om  die  Matter  ir  f!;-^  a^d  its  Circumftances, 

andthePfoofs  andCcnhrmac^Oiis  thereoi-,  as  they  arc 

fet  down  in  the  Libel  j  and  it  he  d.-  not  wiltully  reiift, 

he  will   certainly  be  fatisfied   to  a  tuli  Con\"idion. 
There  are  indeed  hidden  Crimes,  and 

*  Difficult.        fuch  as  are  faid  to  be  of  *  uifficil  Pro- 
bation,and  the  mofc  atrocious,  as  Trea- 

fon,  Affafli nations,  Piracy,  Forgery,    are  ordinarily 

moft  hid ;  and  Doctors  fry  with  Reafon,  that  their 

Prefumptions  ought  to  be  examined,  acerrima  indagi- 

ne,  with  the  Striftefs  S-'rutinvi    but  all  this  fhould 

be  far  from  impreffing  any  with  the  Prejudice,  as  if  a 

fatisfying  Evidence  may  not  be  found  in  thefe  Cafes. 

And  therefore   iince  all  pleaded  by  the  Purfuer,  is, 

that  firil  his  complex  Probation  per  Teftes  &  Indi- 
cia, by  WitneUes  and  Tokens,  may  be  fairly  receiv- 
ed.     2.  That  concurring  and  coming  together,  they 

may  be  allowed  their  juft  Weight.  And  5.  That  if  that 

juft  Weight,  and  the  Evidence  that  attends  it,  be  fatis- 
fying, it  may  be  held  as  concludent.    It's  clear  as  the 

Smi-Light,  that  no  Stretch  is  intended,   but  Juftice 

fairly  profecuted :    and  tho  in  this  Cafe  ot  fuch  an 

extraordinary  Crime,  and  where  fo  much  Evidence 

appears,  the  Purfuer  might  even,   according  to  the 

Claim  of  Right,    prefs  the  Supplement  of  Torture, 

yet  he  contents  himfelf  to  infmuate,    that  tho'  this     de  Probationibus,    Pag.   6-jy      Laqiie  Ji  cum  um 

may  be  both  juft  and  neceiTary,    yet  he  is  hopeful, 

the  Force  of  his  Evidence  may  otherways  prevail. 
The  fourth  Particular  is  tiie  additional  Conclulion ; 

but  as  to  that  Conclufion,  it  is  fo  natural  in  it  felf, 

and  fo  well  fortihed  by    the  Authority  of  Doftors, 

and  fo  certain,  net  only  in  the  Cafe  ot  Counterband, 

but  even   of  other  forbidden  Goods,    chat  nothing 

needs  be  added  ;  for  fince  e\'ery  Pirate  is  prefuraed 

to  have  the  Ship  and  all  in  it  at  his  Command,  as 

his  own ;  and  fmce  the  Ship  is  certainly  the  Inftru- 


prove  any 
"  certainly  be  determin'd  j  for  tho  not  always,  yet 
"  it  many  times  happens,  that  the  Truth  of  a  Matter 
"  is  found  out  wiriiout  publick  Monuments.  Some- 
"  times  the  Number,  fometimes  the  Digniry  and 
"  Authority  of  the  Witneiles,  and  at  other  times 
"  common  Fame  confirms  the  Truth  of  the  Thing 
"  in  Qiieftion.  I  can  only  therefore  enjoin  you,  in 
"  Aort,  that  in  your  Enquiry,  or  Examination  into 
"  a  Matter,  you  are  not  to  be  tied  to  any  one  Sore 
"  ot  Proot ;  but  you  muff  judge  according  to  your 
"  own  Conicience,  what  you  think  to  be  prov'd, 
"  or  not  prov'd  to  you. 

L.  22.  C.  ad  Legem  Coynelium  de  ialiis.  Ubi 
falfi  examen  incideyit,  tunc  nccyyima  fiat  indago  ar- 
gjimcHtis,  teftibus,  fcripturanim  coHatlone,  aiifpie 
vefligiis  viritatis:  IVec  acciifitori  tautnm  queflio  in- 
ciimbat,  nee  pyobationis  ei  tcta  neceffttas  indicatur  j 
fed  intey  utramqiie  peyfonam  fit  Judex  77iedius  :  Nee 
uUa  interlocinione  divulget  quxfentiat ;  fed  tanquam  ad 
imitatione?n  relationis,  q-.ij;  fohtm  audiendi  inandat  of- 
ficium.,  pya:beat  notioncm  :    t'vftyema  fententia.,  quidfi' 

bi  liqtieat  proditmiii  :  —  "  When  yon  are  to  en- 

"  quire  into  the  FalOiood  of  Evidence,  you  muft 
"  make  the  ftric'ceft  Inquiiition  that's  polTible,  by 
"  Arguments,  VVitneifes,  comparing  ot  Hands,  and 
"  other  Signs  ot  Truth.  Neither  muft  the  Accu- 
"  fer  only  be  queftion'd,  or  the  whole  Charge  of  the 
"  Proof  be  laid  upon  him  :  But  the  Judge  muft  act 
"  an  inditierent  Part  betwixt  the  Plaintift"  and  De- 
"  fendant ;  and  by  no  means  divulge  his  Opinion, 
"  but  give  both  Parties  the  Hearing,  and  at  laft 
"  pronoimce  according  to  his  own  Judgment. 

Matbjcus  de  Criminibus,  Lib-  48.     Dig.  'Tit.  rj. 


illo  Tefie  nulla  concuyrant  aygumenta,  nequaquam 
audiendus  eyit :  fed  ami  Paulo  diceiidinn  in  Lege 
duo  30  d.  de  Teftam.  tut.  non  fus  deficit,  fed  Pru- 
batio.  At fi  ay^uvienta  a'ia  concurrant,  audiendus: 
Non  enim  neceffe  e(?  imum  Cyimen,  um  C^  eo  Pro- 
bat  ionis,  genere  oftendi,  vc-lnti  t  eft /bus  tantum  vet 
tabulis,  vel  argunientis.  PoJJunt  £7  divcrfa  genera 
ita  conjungi,  ut  qux  fingula  mn  nncermt,  ea  uni- 
verfa  tanquam  gyando  reum  oppyimant.  L.  3.  Seft, 
3.  ejufdem  d.  de  I'eftib.       Hoc  eft,    quod  allis   ver- 


ment,  as  well  as  the  Goods  are  prefumed  to  be  the     lis    dicitur  plures   Probationes  imperfecius  poffe  con- 

-    iutt^t. "  Tlaercforc  if  with  that  one  Witnefs 


Efteft  of  Piracy,  it  follows  naturally,  that  the  Coa- 
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'■•  there  be  no  concurring  Argument?^  he  is  not  at 
"  all  to  be  regarded  :  But  we  muft  fay  with  Pan- 
"  /kj,  in  Leg7 duo  ^o  d.  de  Tefla'm.  tin.  The  Law 
"  is  not  deteaive,  but  the  Proof.  But  if  other  Ar- 
"  guments  concur,  he  is  to  be  regarded  :  For  it  is 
"  not  neceiiary  that  one  Crime  be  made  evident  by 
"  one  manner  of  Proof  only  ;  as  by  WitneHes,  by 
"  Writing,  or  by  Arguments  only :  For  feveral 
"  Sorts  ot  Proof  may  be  fo  conjoin'd,  that  thofe 
"  which  taken  alone,  would  not  affect  the  Crimi- 
"  nal,  yet  bJng  put  all  together,  come  upon  him, 
"  and  overwhelm  him  lil;e  a  Storm  of  Hail.^^  L.  5. 
Se£t.  5.  0/  the  fame  D  concerHiiig  IVttneffei ;  "  That 
"  is,  as  it  is  exprcifed  in  other  Words,  Several  im- 
"  pLTreft  Proois  may  be  join'd  together. 

Gail  Ob(.  66.  Num.  12.  P-  416.  Et  regulari- 
ter  Tefles  fingulares  p'en.vn  Fidem  faciunt,  qimn- 
do  aliquid  in  gemre  prahaudiLm  efl ;  ptta  Titium 
ejje  iiijamem  ant  fuyiofumy  quo  licet  fnigidares  fint^  re- 
fpe^ti  aBunr-i,  tamenji  ratiine  finis  cnnvcniaut,  inte- 
gre  pYGbant. — —  "  And  regularly  fingle  Witnelles 
"  make  full  Proof,  when  any  Thing  is  to  be  proven 
"  in  <jeneral ;  for  inftance,  that  Tnius  is  an  infamous 
"  Perfon,  or  a  Madman:  For  tho'  the  Wiuiefles  be 
"  lingle  in  refpctt  of  the  Afts,  yet  if  they  agree  in 
"  th-e"  End,  the  Proof  is  full. 

It  may  be  eafily  granted,  that  regtdariter  Indicia 
dehent  'ejfe  indnlitatn,  ad  condenmandum  reiim  : 
That  regularly  Prclumptions  ought  to  be  uncon- 
trovertible, when  a  Criminal  is  to  be  condemn'd 
"  upon  them.  But  at  that  fame  Time  it  muft  al- 
ways be  owned,  that  there  are  Crimes  excepted 
from  the  Rule,  by  the  general  Opinion  of  the 
Doftors ;  fuch  as  Cri?nen  Lafa  Alajeftatif,  &  Cri- 
men AJJaffrnii,  Treafon  and  AlTaffmation ;  ot  which 
laft  Sort,  the  Crime  of  Piracy  is  the  moft  atroci- 
ous. And  therefore  G'im-/'^,  in  Conci I.  22.  Ntifn.  $. 
faith,  Sed  Alfaffmii  qnalitas  homicidio  adjetla,  no- 
vafn  coiiflituit  Delicti  Speciem  :  Tiie  Quali- 
ty of  Allailination  added  to  Murder,  forms  a  new 
Sort  of  Crime.     Nian.  1 7.     In  AJJafjlnio  omnia  pro- 

cedant  qua  in  Criminibui  exceptis :  In  Allallina- 

tion,  all  Things  arc  to  proceed  as  in  excepted  Crimes. 
And  Ntirn.  iS-  AJJajJini  Crimen,  ob  ilUus  Atrocita- 
temy  aquiparalur  Crimini  Lafa  Majeflatis:^ — The 
Crime  of  Afl'ailination,  b:caufe  or  its  Atrccioufnefs 
andEncrmicy,  is  made  cquaho  Treafon.  And  then 
Num.  22.  he  concludes.  That  in  Probatione  Ajfaffi- 

hiiyprobabiliafiiffuiiintArgnhienta:   —    in  the 

Proof  of  Aifaifmaticn,  probable  Arguments  are 
fufficicnt.  And  Mafcard,  de  Probationibus,  Concliif. 
1228.  Num.']']-  In  Crijnine  Ajfafjlnii  probabilibus 
Argnmentis  probnri  pcteft :  AlTalTmation  may  be 
prov'd  by  probable  Arguments  And  Num.  78, 
79,  80,  and  83.  he  names,  the  other  atrocious 
Crimes,  where  the  like  Probation  is  fufFicient  ;  and 
in  that  fame  ConcUifion,  Num.  5  i  Qjicd  ex  mul- 
iis   Indiciis   fimttl  juncli^,    refuhat   plena    Probatio 

etiajn  ad   quern   criminaliter   condemnandum : 

Many  Prefumptions  joined  together,^  make  full 
Proof  to  condemn  any  Man  in  a  Criminal  Cafe. 
And  Q^iefi.  8.  Num.  8.  Probatio  per  Evidtutiam 
omnibus  eft  potent ior,  &  inter  omnes  ejus  generis  tna-^ 

jor  e!i  ilia,  qua  fit  per  Teftes  de  vifu  : Proof 

by  Evidence  is  the  ftrongeft  ot  all  Proof,  and  efpe- 
cially  by  Eye-Witneffes.  "And  Concluf.  831.  Num.  4. 
Probatio  per  Ccnjetiuras  &  Indicia,  in  his  qu^e  diffi- 
cilia  flint  probata,  &  clandeftine  committuntur,  ha- 
hmtiir  pro  evidenti  tf  clara  Probatione  .•  -  -  -  Proba- 


tion by  Conjeftures  and  Prefumptions,  in  Things 
hard  to  be  proven,  and  clandeftinly  committed,  are 
held  to  be  good  and  evident  Proof. 

Larpz.o'vius,  Qusjft.  223.  Num.  57.  Secustamen 
Res  fe  habet,  ft  plura  Indicia  concurrant  &  con-' 
jmiElim  reuni  aggravent,  quonnn  unumquodque  per 
teftem  fingidarem  probetur ;  nam  una  Prefumptio  ali- 
am  jiivat,  plurimaque  Indicia  conjunct  a  fidem  faciunt : 
But  the  Matter  is  otherwife,  if  many  Pre- 
fumptions concur,  and  load  the  Defendant ;  of  which 
any  one  may  be  prov'd  by  a  lingle  Witnefs  ^  For 
one  Prefumption  ftrengthens  another  j  and  many  of 
them  join'd  together,  make  Proof. 

And  in  the  Trial  of  fohn  Simmo'xn  for  murder-"" 
ing  of  his  Wife,  there  was  no  direft  Proof  by  Wit- 
nelles;   but  the  Libel   being   qualified,   the  Proof 
was  by  a  young  Girl  of  14  or  zj  Years,    who  left 
"John  Szvintoijjn  and  his  Wife  alone  in  the  Houfe, 
and  went  to  the  Smith's  Shop,  to  enquire  for  Let- 
ters;   but    returning,    found  the   Door  fhut,    and 
therefore  went  away  for  a  little  Space ;    and  then 
coming    back   and  knocking,    her  Mafter  opened, 
and   fhe  perceived  fome  Red,  like  Blood,  upon  his 
Shoes.     And  when  fh:  came  in,    flie 
found  her  Miftrefs  dead  in  rhe  *  Spence ;     "^  Bmtery. 
which  was  all  fhe   could  fay.     And 
then  another  Man  declared,   that  he 
faw     John    Sivintown    go  from     his 
Houfe  to  a  t  Stank,  and  there  wafti     t  Ditc/j. 
his  Shoes.     Which  Indicia,  Prefump- 
tions,   being  joined  vath  the  Proofs  of  their  ill  A- 
greement,  and  frequent  Quarrellings 
before,    did   determine  the   *  Affize.     f  7-0'- 
And  tho'  it  was  ftriftly  objected,  that 
in   the  Mouth   of  two  or  three  IVitneffes,  every  thing 
jhould  be  eftabUflied;    and  tliat  in  the  aforefaid  Cafe 
there  was  no  direft  Witnefs  at  all,    far  lefe  two  or 
three;    and  that  even  the  aforefaid  Circumftances 
were  only  proven  by  fingle  Witnefles ;  yet  rhe  Ai- 
fize  found  that  Evidence  in  the  Pre- 
fumptions and  *  Indicia  laid  together,     *  Tokens. 
that  they    brought  in  their    Verdift 
proven ;  and  Swintoivn  thereafter  confefled,  and  was 
executed. 

And  in  effeft,  unlefs  that  Indicia  and  Prefumpti- 
ons be  fuftained,  and  even  fingle  Witnefles  for  pro- 
ving thefe  fe\'eral  Prefumptions  and  Indicia ;  which 
is  called  a  Cumulative  Probation,  when  all  the  Wit- 
nelfes  and  Teftimonies  concur  in  idem  Crimen,  (j 
ad  eiindem  Finem,  in  the  fame  Crime,  and  to  the 
fame  End,  Crimes,  and  thefe  the  moft  atrocious, 
would  efcape  unpuniihed. 

And  therefore,  upon  the  whole,  it  is  moft  certain, 
when   Prefumptions,     Qiialiiications, 
and  *  Indicia    concur,    and  make   a     '^  TAcm. 
full  perfwalive  Evidence ;   the  Proba- 
tion fhould  be  held  for  as  fully  fufficient,    as    the 
moft  direit  Witnefles ;   iince  all  that  the  Witnefles 
can  do,  is  only  to  make  full  Faith  in  the  Matter, 
wiiich  may  be  otherwife  fupplied,  as  faid  is. 

As  to  the   additional   Conclufion, 
it  may  be  *  noticed,    that  MoUoy,    de     *  ohjirvei. 
Jure  Maritimo,    Lib.  i.  Cap.  3.    SeB. 
19.  Pag.  60.  faith.  That  when  a  Merchant  procures 
Letters  of  Mart  or  Reprize,  and  then  delivers  the 
Commiflion  to  Perfons  to  endeavour  a  Satisfaftion ; 
if  fuch  Perfons  commit  Piracy,  the  V^eflel  is  forfeit- 
ed without  Controverfy. 

IN- 
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INFORMATION  for  Captain 
Thomas  Green,  Commander  of  the 
Worcefter,  Captain  John  Madder, 
his  Chief  Mate,  and  others  ;  againft 
Mr.  Alexander  irJiggins,  Advocate, 
Procurator-Fifcal  of  the  High  Court  of 
Admiralty. 


'"T"'  H  E  faid  Captain  Thomas  Gyeen,  Captaia 
jL  John  Madder,  and  others  belonging  to  the 
Ship  called  the  Worcefter,  being  purfued  at  the  In- 
ftance  ot  the  faid  Mr.  Higgins,  Procuracor-Fifcal, 
before  the  High  Court  ot'  Admiralty,  and  the  Lords 
Affeflbrs  appointed  by  the  Pri\  y  Council ;  tor  tlie 
Crimes  01  Piracy,  Robbery  and  Murder,  conrbrm 
to  Two  Criminal  Indiftments,  raifed  at  tlie  In- 
ftance  of  the  faid  Fifcal.  The  Cafe  being  fully 
pleaded  before  the  Honourable  Judges  of  Admiralty, 
and  the  Lords  Aflellors  •  both  the  Accufer  and  Ac- 
cufed  were  ordained  feverally  to  inform,  as  Ufe  is 
in  fuch  Cafes. 

The  Criminal  Indiftments  being 
*•  urc  the  fume     holdeii  as  repeated,  which  *  coincide 

both  as  to  the  Concluiion,  and  Media 
condudendi,  way  of  concluding  ;  and  denied  it  is 
needlefs  to  repeat  fome  preliminary  Defences  that 
were  proponed,  feeing  it  feemed  juft  to  the  Ho- 
nourable Court  to  repel  the  fime  :  And  therefore 
the  Panneis  proceed  to  their  Defences,  whereupon 

they  were  ordained  to  inform.  Thefe 
*  for  putties       are  of  Two  Sorts  ;  Firft,   *  Dilator  ; 

eff,  or  delay.  j  c  Ji       x    r» 

f  Po'itk'e.         and  Secondly,  t   reremptor. 

And  fir  ft,  it  was  proponed  for  //cvz- 
ryKeigle,  Carpsntsr,  and  others  of  the  Panneis  in  the 
fame  Indiftment  with  him,  That  they  could  not  be 
put  to  anfwer,  unlcfs  the  Captain  himfelf  were  firft 
infifted  againft  ;  becaufe  they  being  his  Crew,  and 
under  his  Command,  they  could  not  be  charged 
■Rrith  any  Thing  done  by  them,  unlefs  he  were  lirft 
tried. 

It  was  anfwered  for  the  Purfuer, 
That  they  were  not  *  convened  for 
any  Thing  alledged  a£ted  by  their 
Caotain,  and  by  them  as  his  Crew  ;  but  that  they 
were  convened  as  Socii,  Fellow  Criminals,  and  Par- 
takers of  the  Crimes  libelled  ;  which  could  be  war- 
ranted by  no  Commifiion  nor  Charafter  the  Captain 
did,  or  could  pretend  to :  And  that  they  were  all 
charged  as  being  Secii,  Fellows,  and  involved  toge- 
ther in  one  Crime  ;  and  !o  every  one  muft  anfwer 
for  himfelf. 

It  was  replied  for  the  faid  Henry  Keigle,  and  the 
other  Panneis  with  him.  That  the  Panneis  are  li- 
belled againft  as  the  Crev,  or  the  TVorcefter,  under 
the  Command  of  Captain  Thomas  Green ;  and  that 
under  his  Command  they  did  attack  a  Ship,  &c. 
So  that  they  are  here  libelled  only  as  Complices,  and 
AcceiVaries  to  the  Crime  alledged ;  and  therefore, 
according  to  the  Principles  of  Law,  the  priiicipal 
Delinquent  ought  to  be  firft  try'd;  efpeciaily  where 
the  Captain  was  in  Cuftody,  and  might  be  brought 
to  his  Trial ;  and  that  by  tiic  Commiffion  produced 
under  the  Great  Seal  of  England,  fuperfcribed  by 
King  Williain,  the  faid  Thomas  Green,  was  cloathed 
with  a  Power,  authorizing  him  to  attack  and  fup- 
prefs  Pirates,  which  is  a  Military  Power,  and  confe- 
quently  implies  an  Authority  and  Command  over 
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the  Crev/  of  the  Ship,  to  give  ready  Obedience  in 
all  thefe  Matters  :    So  that  the  poor  Panneis,    who 
are  of  the  Crew,    have  all  Reafon  in  the  World  to 
contend.  That  the  Captain,  whofe  Aftings  in  thefe 
Matters  they  could  hardly  well  debate,  Ihould  firft 
pafs  the   Trial  upon  the   Crimes  alledged  ;    who 
might,  by  Virtue  of  his  Com.-nilTion, 
and  otherways,    \  exculpate,  and  de-     t  vindiiate. 
fend  himfelf  againft  the  Crimes  libel- 
led ;    and  confequently,    all  the  Crew  that  were  in 
Subiedion  under  him. 

This  Defence  the  Panne!  might  perhaps  plead, 
to  a  further  Extent  to  abfolve  them  entirely  ;  but  at 
prefent  they  conceive,  it  can  hardly  be  denied,  the 
Captain  fliould  firft  undergo  the  Trial.  And  there 
is  a  great  Diftercnce  betwixt  Socii  Criminis,  Fellow 
Criminals,  which  are  either  independent  upon  one 
another,  or  if  allociate  under  one  Head,  as  Banditti 
and  Pi  ates  ufually  are,  (which  is  an  illegal  and  un- 
warrantable Authority  taia-n  up)  and  Pcrfons  accu- 
fed  as  Socii  Criminis,  Fellow  Criminals,  who  by 
Legal  Authority  are  fubje&d  to  the  Command  of 
others  :  In  which  Cafe,  if  the  Perfon  trufted  with 
the  Authority,  has  tranfgrefled,  or  abufed  it  ;  if  it 
does  not  plead  an  abfclute  Exempdon  from  the 
Punifhment  or  the  Tranfgrefiion,  at  kaft  it  ihould 
have  this  Elfe6t,  That  the  Head  and  QJjftain 
fhould  be  obliged  firft  to  his  Defence  ;  vv'hica  it  is 
hoped  the  Honourable  Judges  will  find  juft  and  rea- 
fonable. 

The    other  dilatory   Defence,    propofed  for  the 
Captain  and  others  in  the  fecond  Libel,  was.  That 
whereas  John  Reynolds,    fecond  Mate,    was  conve- 
ned and  pannelkd  with  him,  as  alfo  fome  others,  as 
Socii  Criminis,  Fellow  Criminal'-,  whom  the  Captain 
and  other  Panneis  had  cited  as  Wit- 
nefles  in  their  *  Exculpation  ;    it  was     *  V>c-f;n;e. 
both  ordinary   and  abfolutely  necefla- 
ry,    that  thefe  Perfons   fo   cited  for   Exculpation, 
fhould  be  firft  tried  ;  to  the  end,  that  being  purged 
of  the  Imputation  of   any  Crimes,    they  might  be 
capable   to  be  Witnelfes,    for  proving  the  Defences 
of  Exculpaton,    tiiat  the  Captain  and  other  Panneis 
did  propofe  and  infill:  upon,   for  the  Vindication  uf 
their  Innocency. 

It  was  anfwer'd  for  the  Fifcal,  That     ^ 

he  owned,   when  both    *  Actors   and     . 'V'T'^'     , 
,,,.        -.    '  .      ,     ,    J  .  1  T  -1    I        r  Indictment. 

VVitnelies  were  mcludca  in  one  j  Libel,  . 

of  Defign  to  deprive  the  Aftors  of  their  Defences; 
the  Adors  might,  and  were  allowed  ro  condefcend 
upon  thofe  whom   they  intended  to  ufe  as  Witnef- 
fes  :  But  then  at  the  fame  Time,  they  were  obliged 
to  propofe  a  Ground  or  Exculpation  tor  them,  and 
fo  crave  that  they  miglit  be  firft  tried  upon  the  fore- 
faid  Ground  ;    ctherways   they  could  nor,   without; 
fuch  a  fpecial  Condefcendance,   *  in- 
tervert  the  Form  of  Trial.   And  there     ''"  alter. 
could  be    nothing    more    groundlefs, 
tending  to  elude  all  Criminal    Proceedings   againft: 
Complices  or    the  fame  Crimes,    than  to  allov.'  any 
of  them  at  random  to  crave  others  co  be  firft  tried  i 
and  fo  the  Trial  to  proceed  of  one  fingle  Perfon  af- 
ter anorher  :    Whereas  the  true  and  plain  Method 
were,  that  the  Purfuer  infill  againft  fuch  as  he  pleafes, 
either  fingly  or   jointly.     And  unlefs 
fome  t  Specialty  be  alledged,  why  the     yj''"' 
Trial   of  one  Ihould  proceed  before 
the  Trial  of  another  ;    it  never  was,  nor  could  be 
left  to  the  Arbitriment  of  the  Panneis.     And  there- 
fore,   unlcfs  the  Captain  will  oftcr  to  prove,    that 
Reynolds,    and  others  whom  they  would  have  firft 
tried,  were  fl//^/,  clfe  where;  their  arbitrary  Demand 

of 


:go     1 78.  The  Trial  ofCapt.  Thomas  Green,  &c.    4  Ann, 


ot  having  them  tried  ia  the  firil  place,  without  any 
Rcaion,  cannot  be  regarded. 

It  vjas  anfvvered  tor  the  Captain,  and  t!ic  o:her 
Panncis,  That  their  Demand  upon  this  Point  was 
mofl  confonant  to  Reafon,  Law  and  Form,  in  Cri- 
minal Procedures :  That  Exculpation,  whicli  tends 
to  the  Proof  of  Innocence,  and  Freedom  Irom  Giult, 
was  moft  iavourable ;  becaufe  it  is  ftill  prefumed, 
till  the  Crime  be  proved.  And  therefore  it  is,  that 
Witnefies  who  are  not  regularly  admitted  tor  pro- 
ving of  a  Crime,  becaufe  of  fome  Exception,  will 
be  allowed  to  prove  the  Defender's  Innocence.  And 
upon  this  A-Ccountit  is,  that  leveral  Things  in  Form 
are  remitted  in  Exculpation  :  And  there  is  nothing 
more  material  lorDelence  of  Ferlbns  accufed,  againffc 
the  Profecutor,  (who  ordinarily  is  prejudged  and 
prepoffefs'd)  to  <;uard  tliem  againft  all  the  indirect 
Methods  that  may  be  taken  by  the  Purfuer  ;  to  pre- 
chkie  the  Accufed  from  the  ufual  Means  of  proving 
of  their  Defences,  than  what  is  now  demanded. 
And  lince  noiie  can  be  more  proper  Witnefles  tor 
pro\ing  a  Pannel's  Defence,  (as  for  Inftance,  Mo- 
d^ra7nen  inculpat.!  TuteLr,  i.  e.  the  Rule  oi  blame- 
Icfs  Self' Defence,  as  Ptrfons  faid  to  be  prefent) 
therefore  a  \iclent  Purfuer  mij^hr,  in fuch  a  Cale  oi; 
Deligntopreclade  the  Pannel  rrora  his  Defence,  cite 
thi)fe  pr.fent  as  accelfary.  Upon  which  Account  it 
is,  that  both  Reafon  and  Law  pro\-ides,  that  if  the 
Pann-l  does  t  tier  to  prove  a  relevant  Defence,  by  the 
Sccii  Cyi!iii;us,  Partakers  ol  the  Crime  accufed  with 
him  ;  the  Purfuer  mult  necellarily  firft  proceed  to 
the  I'rial  of  thefe  Stcii,    Partakers,  who  otherways 

would  l»a\-e  been  led  as  f  habile  Wic- 
ti.T-'/fl/-  j^gji^.j  .  J.Q  ^..^^,  ^.j^j^  jI^i^j.  ]^-[,^^„  purged, 

^''^^"  th.y   may  be  yet  habile.       This  is  fo 

plain  in  Reafon,  and  has  been  look'd  upon  as  the 
confcant  Practice  in  all  Criminal  Procedures  in  the 
Jufticiary  Courts  oiSatland,  that  it  is  admirtd  the 
Fifcal  ihould  make  any  Oppofition  to  it. 

He  fo  far  owns  in  liis  Pleading,  that  it  is  Form 
and  juft  upon  the  Matter  ;  but  would  fliift  it  in  this 
particular  Cafe,  unlefs  the  Panuils 
=*"  ;•/;/?,?  ico:!.  would  alledge  and  *  found  upon  a  par- 
ticular Ground  of  Exculpation,  and  oi- 
fer  to  prove  and  intrude  the  fame,  as  that  their  Socii, 
Companions,  cited  as  Wirnefles,  were  alibi,  elle- 
where ;  but  this  is  altogether  without  Foundation. 
For  in  ail  criminal  Profecutlons,  the  Accufed  are  n^t 
put  to  prove  their  Defences,  becaufe  the  denying  or 
the  Libel  is  a  Dd'ence  fuffieient  of  it  felf ;  anti  if 
the  Libel  be  not  pru\ed,  the  Pannel  goes  free  by  the 
Rule  A'clore  rioii  prubaHte  ahfuhitur  reus,  the  Plan- 
tiff  failin<^  in  his  Proof,  the  Defendant  is  abfoh'd, 
fo  tliat  when  there  are  Perf  nis  accufed  as  Socti  Cri- 
■liiiiiii,  Fellow-Criminals,  who  might  be  very  habile 
Wirnetfes  for  exculpating  the  reft,  if  they  did  not 
lie  under  the  LnpuLaritm,  when  their  Trial  is  hrft 
required,  that  tiiey  may  be  purged  of  the  Imputa- 
tion, there  is  no  Neceflity  to  propone 
'^M^r:gv<^:d     ^^J^  j]^^j^^  ,- .^j,l  Defence,  *  elide- 

j^.fjji_  ing  the  Libel  ;  leemg  the  very  Denial 

of  the  Libel  is  enough,  and  their  In- 
nocence is  prefumed,  except  Guilt  be  proved.  And 
if  the  Fifcal  will  have  the  Captain,  and  the  other 
Pannels,  to  condefcend  upon  what  Ground  their  o- 
ther  Socii,  Companions,  cited  as  Witnefles,  (hould  be 
acquit  j  they  need  Giy  no  more,  but  that  they  ought 
to  be  acquit,  becaufe  the  Libel  is  not  true.  And  is 
there  not  the  fame  Reafon  to  acquit  Pannels,  be- 
caufe the  Libel  is  not  proved;  and confequently,  to 
render  them  habile  Witnefles  for  other  Perfons  accu- 
fed, as  it  the  faid  Perfons  were  acquit  upon  a  Defence 


proponed,  elideing  tlie  Libel ;  whereby  it  plainly 
appears,  the  Anfwer  given  is  ftrained,  anv'.  does 
mightily  increafe  the  Sr.fpiciou  againit  thj  Fifcal, 
that  he  has  indided  the  Wicnelfes  cited  by  the 
Captain,  and  the  other  Perfons  in  their  Excuipaticn, 
Of  Purpofe  to  preclude  them  from  rli.ir  Xkans  of 
Deience  ;  and  the  rather,  tiiat  the  Pannels  appeal  to 
the  Honourable  Judges,  if  it  was  net  owned  by  Liie 
Purfuer  in  the  Debate,  that  Mr.  Reynokh  wa?  afhcre 
at  the  Time  of  the  pretended  Attack;  belides  that, 
the  Libel  bears  the  Chyrurgeon,  and  others  of  I'le 
Crew,  were  afliore  the  Time  of  the  pretended  Acti- 
on, which  h'e.s  the  Panncis  o:  all  Calumny.  Thrr? 
can  be  innumerable  Inftances  given  beiore  rhe  High- 
Court  of  Jufticiary  in  criminal  Matters,  that  where 
tliere  are  laeral  Complices  indided,  if  any  of  them 
h-.wc  Grounds  ot  Exculpation,  which  they  can  prove 
by  others  of  the  Pannels,  their  Trial  proceeds  hrft. 
I'hisis  plainly  afiertedas  uncontefted  by  Sir  George 
Mackenzie,  in  his  Book  o:  the  Laws  and  Cuftoms  of 
Scotland,  in  Matters  Criminal,  "Tit.E-Acnl.Pay.  9.  nor 
does  he  make  any  DiftinOticn,  or  requires  tliat  any 
fpecial  Defence  ihould  be  condcfcended  upon  for 
purging  Socii  Cyiiniais,  the  Fellow  Criminals,  to  ren- 
der them  habile  Witnefles.  The  Rule  is 
plain  in  the  Profecution  of  f  Delifts,  be-  fC riv:LS. 
iore  Civil  Courts,  in  order  to  repair  Da- 
mages, that  if  more  Perfons  be  cited,  as  Co-rei  cjuf- 
dem  delicli,  guilty  of  the  fame  Crim.e,  and  that  fomc 
of  them  are  necefiary  W^icnefles  for  pro\in<?  the  De- 
iences  proponed  for  others  ;  the  Proof  muft  fIrft  pro- 
ceed againft  thefe.  And  fo  it  was  found  by  the 
Lords  ot  SefTion  the  24:11  i)f  Fehyiiary,  1662.  Afac- 
Lvtriey  againft  Iy"uii:g,  much  more  ought  it  to  be  in 
criminal  Cafes,  as  lately  in  the  Caf:  oi  Rofs  oh 
Ah c bn acloi c b  A^sAw'ii  Captain  ^lfo«>-(',  before  the  Lords 
Jufticiar)'.  Nor  is  there  any  Inconvenience  Irom 
wliat  is  alledged,  tliat  this  fhould  tend  to  elude  all 
criminal  Proceeding  agaaift  Complices,  and  occafi- 
cn  the  lengthning  out  ot'  tlie  Trial,  to  proceed  to  one 
tingle  Perfon  after  another;  for  as  no  Time  is  to  be 
grudged  in  the  Enquiry  of  fuch  Matters,  which  con- 
cerns the  Lite  ot  Man,  fo  the  Panneis  do  not  propone 
this  prehminary  Defence  to  protraJt  or  delay  the 
Trial,  and  therefore  are  fatisfied,  that  not  only  Rey- 
h'jLIs,  but  their  other  Soiii,  Companions,  indided, 
who  are  likewife  cited  in  their  Exculpation,  go  to 
the  Trial  ac  one  and  tlic  fame  Time.  Tlie  Captain, 
and  other  Pannels  with  him,  do  plainly  argue  thus; 
Either  Reyuoldi,  and  the  other  Perfons  cited  in  the 
Exculpation,  are  guilty  or  not ;  if  they  be  guilty,  it 
ought  to  be  found  !o,  tor  till  that  be,  they  are  pre- 
fumed innocent ;  it  not  guilty,  what  T-aw  or  Rea- 
fon is  there  to  preclude  them  from  being  Witnefles 
for  the  Captain,  and  tlie  other  Panncis  Defence  ;  or 
what  Law  is  there  that  can  oblige  them  to  conde- 
fcend upon,  and  propone  a  particular  Defence  elide- 
ing the  Libel,  when  the  Libel  is  not  owned  to  be 
true,  and  that  the  Pannels  have  all  denied  the  fame? 
So  it  is  hoped  the  Honourable  Judges,  and  the  Lords 
AilelTors,  will  net  preclude  them  from  the  ordinary 
Privilege,  Vvhicli,  hitherto,  has  not  been  denied  to 
any  Pannel. 

For  ir  this  w  as  allow  ed,  a  violent  Purfuer  miglit 
prevent  Probation,  and  render  it  impracticable.  For, 
fuppofe  one  Man  kill  another  in  Selt-Defence,  two 
Gentlemen  walking  can  teftity  this;  but  to  prevent 
the  Pmhaiion  oniicidpatatiitela,  unblameable  Selt- 
Defence,  they  are  cited  as  Parties  ;  and  they  can 
prove  by  otlier  two  Perfons,  at  a  greater  Diftance, 
their  alili,  being  elfewhere,  which  when  the  Pur- 
fuer gets  notice  of,  they  are  made  Parties  alio;  and 

fo 
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fo  in  infinitum.  So  that  the  faid  violent  Purfuer 
might  prevent  all  Probation,  it"  the  Djfcnder  were 
obli"ed  to  alledge  alil>i,  being  elfewherc,  for  the 
Witneffes  of  his  Exculpation. 


The  *  peremptory  Defences  proponed  for 
the  whole  Pannels  in  both  Libels^  as 
totally  excluding  the  fame  as  '^^  Irre- 
levant, are  as  follows. 


for  Piracy. 


*  Pcfithe. 


'*■*  Not  guod  or  fuficiott  in  Lazv. 


I. '  I  "^  HAT  the  Libd  was  irrelevant,  as  being 
JL  general  and  indefinite,  not  condefcenuiiig 
upon  the  Name,  Defif^nation,  or  any  cj'ier  Sign  '^z 
Evidence,  by  which  the  Ship  alledged  to  be  feized 
might  be  particularly  diil;inguifhed,  nor  yet  the  Per- 
fons  Names  alledged  to  be  murdered,  or  to  whom 
the  Ship  and  Goods  robbed  did  belong ;  which  feem- 
ed  to  be  abfolutely  necefl'ary  in  all  fuch  criminal  In- 
diftmenrs,  not  only  as  a  Requiiite  in  Form,  but  in 
Equity  and  Reafon  ;  without  which,  Perfons  accufed 
fhouki  be  in  great  Hazard  from  general  and  indefi- 
nite Libels,  and  precluded  from  their  Means  of  De- 
fence, which  otherways  are  obvious,  wheti  the  Ac- 
cufation  is  certain,  fpecial,  and  pointed. 

It  was  anfwered  by  the  Purfuer,  That  he  had  li- 
belled as  definitely  and  clofely,  as  the  Thing  woi:ld 
allow  ;  for  it  being  libelled,  that  the  Pannels  did, 
without  any  lawful  Caufe  or  Warrant,  attack  a  Ship, 
failed  by  her  own  Crew,  and  having  her  own  Car- 
go aboard,  and  that  they  over-mailered  the  Ship, 
in  an  hoftile  Manner,  and  robbed  the  Goods :  Thefe 
were  certain  Crimes  manifeft  in  themfelves,  and  if 
the  Pannels  acted  them  in  fuch  a  Manner,  as  to  de- 
ftroy  the  Ship  and  the  Men,  and  imbezzelled  the 
Cargo,  fo  as  no  further  Knowledge  could  be  had 
thereof,  it  was  only  an  Aggravation  of  the  Crime, 
and  could  not  hinder  the  Accufation 
Particular  ^^  proeeed ;  nor  was  any  *  Conde- 
fcendance  here  necelTary  for  Exculpa- 
tion :  for  of  whatever  Dcfignation  the  Ship  was, 
and  whatever  the  Men  and  Goods  were,  yet  the 
Crime  was  ftill  the  fame  ;  and  that  it  was  known  in 
our  Praftice,  Robbcrries  and  Depredations  are  fu- 
ftained,  albeit  neither  the  Qiiality  of  the  Goods 
nor  Owners  be  condefcended  upon  ;  and  in  effect, 
the  Pannels  Defence  of  Indefinitnefs  is  fuch,  that 
if  in  the  Road  of  Lehh,  before  hundreds  of  Specta- 
tors, one  Ship  fhould  invade  another,  deftroy  her 
Men,  feize  her  Goods,  and  fink  the  Vcflel,  where- 
by none  of  all  thefe  could  be  condefcended  upon, 
there  could  be  no  criminal  Libel  upon  it,  becaufe 
of  the  Defence  of  Indefinitnefs,  which  were  mofl 
abfurd. 

It  was  replied  for  the  Pannels,  'That  what  was 
faid,  did  not  take  off  the  Objeflion  of  the  Indefi- 
nitnefs of  the  Libel,  which  by  our  Form  and  Law- 
can  be  the  Ground  of  no  criminal  Accufation  ;  for  in 
all  fuch  Procedures,  debit  cunflare  tk  corpora  deliBiy 
the  vifible  Efteft  or  Matter  of  the  Crime  ought  to 
appear ;  that  is,  that  fuch  a  Ship  is  taken  by  Pira- 
cy, fuch  Men  murdered,  and  the  like.  It  is  incon- 
fiftcnt  with  the  Nature  of  a  criminal  Accufation, 
that  Men  fhould  be  alledged  to  be  murdered,  Ships 
feized,  and  thefe  not  condefcended  upon,  and  by 
our  conftant  Praftice  it  is  fo  required  :    Nor  can  ic 


be  inftanced,  that  ever  any  fuch  indefinit  Libel 
was  fuftained.  Th.ere  are  no  Qiieflions  whatfoever, 
that  are  more  nice  than  thefe  concerning  the  Life 
of  Man,  and  therefore  the  Eiiglijhman  Coke,  7  Rep. 
Calvin  s  Cafe,  obf.Tves,  that  an  Indiei:ment  fhould 
be  moftcurioully  and  cerrainlv  penned; 
and  the  f  Old  Books  of  the  Majefty,  re-  t  ^  v  "f  ^"'^ 
quires  leveral  i  hings  to  be  Ipecially  ' 
exprefs'd,  as  the  Names  of  the  Parties,  Day,  Year, 
Place,  caufe  of  Complaint,  and  Damage  ;  and  as  it 
is  neceflary  in  Form,  fo  this  Form  has  been  found- 
ed upon  juft  Reafon,  for  otherways  thefj  Inconve- 
niences fhould  plainly  follow  from  general  and  in- 
definit Libels. 

Firfl^    A  Perfon  indefinitly  accufed  of   a  Crime, 
as  for  Example,  01  Murder,  without  expreffing  the 
Perfon   allediz^d  to  be  murdered,   can  never  be  fafe 
from  an  Abfulution  or  Aequirmcnt  in 
Courts;   ior   how   can  he  oppone    his     "^  His  being 
*  Senrencr  Abf  .Ivlture    to    a    fpecial     "^i^'li"''  ^ 
Accufation  thai   alcerwards    may    be 
raifed,    feeing  lie  cannot  m.ake  c!ie  one  meet  the  o- 
ther.     And  if  Capi  v.n  Green,  and  the 
other  Pannels,  fhaii  b,    wjvj  \  AlVoil-     \  Abjohed. 
zied,   this  fliould  not   be  a  good  De- 
fence to  tliem,   neither  in  Scotlan  '  nor  England,    if 
they   fhould  be  afterwards  criminal])'  purfiied,    for 
attacking  a  Ship,   and  murdering  of  Men,  fpecially 
condefcended  upon,  becaufe  ic  is  not  clear,  that  the 
prefcnt   fndiiJiment,    as  drawn,    did  concern  thefe 
fpecial  Acculations  ;   and  therefore  Accufations  of 
that  Nature  fhoulu  be  fo  fpecial,  as  that  aft:erwards 
the  accufed  be  not  brought   to  any  further  Diftur- 
bance.      2.  The  Reafon  why  fuch  Accufations  fhould 
be  fpecial  and  definite,  is_,  That  the  Pannels  be  not 
precluded  from  the  obvious  Defences,   that  tend  to 
elide  the  Libel ;   as  here  in  this  Cafe,    if  the  Libel 
were  fpecial  and  circumftantiate,    and  fome  Defi^- 
nation  given  of  the  Ship  and  Crew,  it  might  be  in 
their  Power  to  prove  the  obvious  Defence,  that  fuch 
a  Ship  was   at  the  Time  libelled,    in  fiich  another 
Part  of  the  World  ;  that  fiich  a  Sliip  was  eitlier  caft 
away  by  Storm,  or  taken  by  Pirates  in  fuch  a  Place; 
or/that  the  Ship  is  yet  extant,  and  the  Crew  alive: 
From  all  which,  the  Pannels  are  precluded  by  a  ge- 
neral and   indefinit  Libel ;    and    therefore  Law  has 
fixed  the  Forms  in  thefe  Cafes,  that  fuch  Accufati- 
ons be  not  vagrant  and  loofe. 

It  will  not  be  denied,  but  that  die  Time  and 
Place  mull  be  exprefs'd :  The  fune  Parity  of  Rea- 
fon obliges  to  a  fpecial  Condefcendance  of  the  Par- 
ty injured,  Damage  fuflained,  as  relating  to  fuch 
particular  Perfons.  And  the  abcve-ci:ed  ^ir  George 
Mackenz^ie,  in  his  Title  of  Libels,  and  the  Forms 
thereof,  does  fet  down,  That  if  the  Defender  crave 
the  Purfuer  to  exprefs  the  Day,  becaufe  he  oifers  to 
prove  alibi,  being  elfewhere;  then  the  Judge  fhould 
force  the  Purfuer  to  exprefs  the  Day,  or  elfe  the 
Defender  would  be  precluded  from  pro\ing  his  In- 
nocence. The  fame  Reafon  is,  that  the  Purfuer  here 
fhould  be  particular,  as  to  the  Ship  alledged  to  be 
feized,  (7c.  becaufe  the  Pannel  might  otier  to  prove 
that  that  Ship  was  alibi,  ellewhere,  at  the  Time  : 
And  many  more  Defences  arifj  from  the  conde- 
fcending  upon  the  Corpus  delic/i,  the  \'ifible  Effect 
of  the  Crime,  than  from  the  Circumftance  of  either 
Time  or  Place.  And  this  is  not  laid  down  condi- 
tionally, that  thefe  are  not  the  Requifites  of  a  Cri- 
minal Indiftment ;  except  firfl  the  accufed  propone 
their  Defence,  -verbi  gratia,  alibi,  for  inftance,  elfe- 
where :  But  it  is  laid  down  as  a  Rule,  That  th.fe 
are  the  Requifites  of  all  Criminal  Libels  ;  and  the 

Reafon 
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Rcafoii  "ivcn  is    That  the  Paiinels  be  not  precluded     that  Dcfeft  in  his  Libel,  he   in   his  Pleading  and 


h'om  their  Defences  :  So  that  it  is  not 
"•  }}-;^rv'^.  more    *  noticed,    whether  in   this  or 

that  particular  Cafe  this  Dete£t  is  pre- 
judicial, becaufe  NecelTity  has  firft  induced  the 
Form  ;  and  then  this  Form  turns  to  be  a  Law  in  all 
fuch  Cafes.  And  the  forccited  Sir  George  MacL-n- 
in  the  fame  Paragraph,  thinks  it  fo  far  a  Rc- 

quifite  or  a  Criminal  Libel  that    the 

Crime  fliould  be  particular  t  fubfum- 
that  he  brines  it  as  an  Argument 


•{•  !r:^l,iLc'd,   or 
iirgueJ.  from. 


Iniormation,  is  pleafed  to  condefcend  upon  this  fpe- 
cial  Qiialification,  and  Mark  of  the  Ship  attacked, 
that  llie  was  a  fi'ee  Ship ;  wiiich  therefore  he  is  ob- 
liged to  prove. 

The  Purfuer  was  at  the  Pains  to  defend  his  Li- 
bels irom  an  ObjeAion,  as  it  thev  had  wanted  time 
and  Place.  1  he  Pannels  did  indeed  conjoin  this 
with  the  other ;  That  as  the  dercnnining  the  Time 
and  Place  feem  to  be  ablolutcly  requilite ;  fo  likcwife 
the  Condefcendauce  upon  the  particular  Names,  and 


why  it  fhould  befo,  that  it  is  declared  by  the  148th     Dehgnations  ot  tiie  Ship  and  Perfon,  both  being  t- 
AB  Villi-  iz  K.  '7.-2?/?cj' VI.    That  a  Libel  bearing     uuaiJy  and  ncceliarily  requirVL  that  Paiuiels  be  noi 


not 
precluded  from  tneir  juft  Defences.  And  the  Time 
libelled  comprehending  the  Space  of  Four  Months, 
being  too  indefinite  ;  it  is  like  wife  rcafonable  in  fuch 
a  Cafe,  that  the  Accufer  (hor.ld  be  more  fpccial; 
which  the  Pannels  humbU'  remit  to  the  Honourable 
Admirals,  and  Lords  Alkiiors. 


common  Rcgratin-,  or  Foreftalling,  in  the  general, 
{hall   be   relevant,"  without   condefcending  on  the 
Time  or  Way  of  com.mitting  the  fame  ;  And  there- 
fore concludes,    that  feeing  this  was  an  Aft  difpen- 
fing  with  the  regular  way  ;  Exceptio  fi-nnat  Rcgnlam 
in  )io-a  exceptis,  an  Exception  confirms  the  Rule  in 
Things  not  excepted.     And  hence  ir  is  not  a  good 
Argument,  that  the  Purfuer  has  libelled  as  definite-  The   Second   Peremptory  Defence  proponed  for 
ly  andclofely  as  he  could  in  the  prefent  Matter  :  For  the  Pannels,  was,  That  this  being  a  Libel  founded 
better  an  Inconvenience  fhould  be  fufter'd  in  a  par-  upon  feveral  Q_ua!ifications  and  Prcfumptions^he 
ticular  Cafe     than  that  a  dangerous  Preparative  be  fame  v.as  no  waj'S  relevant,  to  in!er  the  Conelufion 
laid  down,  of  admitting  indefinite  and  general  Cri-  of  the  Libel.     A  Proof  of  Crimes  Irom  Frefr.mpcions, 
minal  Libels,  vwhereby  poor  Pannels  may  be  preclud-  is   very  hazardous  :    And  hence  it  is,    chat  fome 
ed  from  their   Means  of  Delence.     And  this  will  Foreign  Nations  do  not  condemn  to  Death  ii.pon  In- 
fer\-e  to  obviate  the  Argument  drawn  from  a  very  dicia,    Tokens,   but  make  chem  only 
infeazible  Chance,  fuppofed  to  fall  out  in  the  Road  Ground    to  *  put  to    the    OuelHou.     '^  T.vtun: 
oi  Leith  ;  which  as  pr.opcncd,  willlikewife  be  other-  And  many  La v^  vers  are  of  Opinion, 
wife  circumffantiare  as  to  a  pofitivc  Probation,  and  that  the  ordinary  Pain  or  Death  is  not  to  be  inflicted 
not  founded  upon  Conjectures  and  Prefumptions,  as  upcn  a  Proof  ariling  from  Indkhi,  Tokens,  tho'  ne- 
this  Cafe  is.  V'-t  '"o  pregnant.     Of  this  Opinion  is  PharinacitiSy  a 
Nor  can  the  Fifcal    altogether  excufe  his  indefi-  great  Crimiualiil,  ar.d  mar^y  others;  and  Ibis  Gra- 
nite Libel,  feeing  the  Means  was  not  wanting  of  his  imnanus,  ad  I..  :ilt.  Cud.  de  rrob. 
coming  to  the  Knowleds^eof  the  Ship,  if  it  be  true  But  in  the  next  place,  whatever  the  DIverfitiesof 
what  is  libelled;  feeing  the  Sliip  was  not  funk,  but  Opinions  and  Practices  of  Nations  may  be  in  this 
fold  to  a  particular  Perfon ;  and  by  fome  Evidence  Point,  yet  it  is  certain,  where  Indicia,  'Fokens,  are 
of  tlie  Ship,    the  Crew   might  likeways  have  been  taken  as  a  Proof,  in  order  to  PuniOiment  by  Death, 
known.  they  muff  be  fiicli  as  amount  to  a  full  Proof,    and 

leave  no  room  for  any  Scniple  or  Doubt.     This  can- 

3.  As  Law  and  Form  require  fuch  Libels  to  be  not  be  better  exprcls'd,    tiv.m  in  the  Words  of  that 

def'iikeand  fpecial,  fo  more  efpecially  in  this  Cafe;  Excellent  Conifitution  o\i 'J'had<fnis  the  Emp.ror,  L. 

bcoaufe  Cantain  i9;-<'?;z  was  clothed  with  a  Commif-  iilt.  Cod.   de  Vroh.     Siiant  a:;uii  aaiifutores  ea7n  fe 

■--■■— yg^ji  deferye  in  pnUiciWi  nctiti.vn  debere,   qux  munita 

ftbi  idoneis  tejlilms,  lel  iufliucla  apertiffnnis  doamien-' 
tis,  lel  Indiciis  ad  Probatioiiem  indnbitatis,  ^7  lace 
clarivribuf  expeditn:  ----  Let  all  Purfucrs  take 
notice,  that  when  they  bring  a  Matter  into  Publick 


fion  under  the  Bro;:a  Seal  of  England,  which  em- 
power'd  him  to  art  in  Hoftility  againft  all  Pirates  : 
And  theretbre  a  general  and  indefinite  Libel,  upon 
attacking  and  feizing  a  Ship  in  his  Cak,  would  flem 
very  improper:  For  the  Prefumption  muif  run  in  his 
Favours,  That  if  any  Afts  of  Hoftility  were  done     Judgment,  ir  ought  ro  be  fupported  by  proper  Wit 


by  him,  they  muft  be  prefumed  in  Profecution  of 
his  Cominiirion.  This  is  not  pleaded  as  a  feparate 
Defence  to  elide  the  Libel  ;  nor  is  it  pleaded  to 
have  given  him  full  Liberty  to  have  ranged  impinie, 
with  Impunity,  but  as  a  Specialty  in  this  Cafe;  that 
as  it  is  a  Det'eit  in  all  Criminal  Libels  to  be  general 
aiid  indefinite,  fo  much  more  in  this  Libel,  he  being 

clothed  with  a  Commiffion,  and  hav- 
t  attack.  ing  Power  to  t  alVail.      And  therefore 

the  Pi-efumption  runs  in  his  Favours ; 


neiVes,  or  plain  Proofs,  cr  und.-^ubced  Signs  and 
Tokens,  as  clear  as  the  Sun  at  Noon.  And  it  will 
plainly  appear  rrcm  the  Libel,  that  the  Qualificati- 
ons therein  narrated,  are  rjot  luch  Indicia,  Tokens, 
as  that  Exeeil-.nt  Cunftirution  requires;  induhitata, 
undoubted,  aperti/jlma,  hue  c'ayiora,  moft  evident, 
clearer  than  Sunftiine.  Th-.re  muft  always  Diiierencc 
be  made :  Some  ha\e  a  probable  Shew,  and  incline 
the  Mind  of  the  Jtidge  ;  and  yet  cannot  go  the 
Length  of  a  tdll  Proof.     L.  5 .  in  Priucipio  Pand.  de 


except  the  particular  Ship  were  condefcended  upon,     Pcenis Sed  ncc  de  Safpicionibus  debet  e  aliqucm 

known  to  be  a  Merchant  and  Trading  Ship,    and  da?nnarc ;  fd:ius  enhn  efi  impui.inon  re/inqui  faciniis 

confeqntndy  he  out  of  his  Duty  in  attacking  the  fame,  nocen'.is,    qnam  iimrctntem  da  nnare  :    Nor  ought  any 

And  therefore  it  is  frivolous  to  object,  that  the  Com-  Man  to  be  condemned  upon  Sufpicion  ;    for  it  is 

miffion  obliged  him  to  keep  a  particular  Journal  of  better  that  a  guilty  Man  pais  unpunifhed,  than  that 

whatfoever  VtiVel  he  fhould  attack   hoftily  ;    feeing  an  innocent  Man  fhould  be  condemned.     Indicia  & 

the  attack  in"  of   any  Veflel  whatfoever  is  denied,  /•',-.;r//<»2/z/We;,  Tokens  and  Prelumprions,  have  much 

and  the  Argument  from  the  CommitTion  only  preiled  eaficr  Place,    wheie  ccnftat  de  Corpore  delitii,   where 

to  this  End,    That  no  indefinite  Libel  of  attacking  the  Subjeftofthe  Crime  is  vifible;  becaufe  this  helps 

Ships,    is  relevant   againft  a  Perfon  clothed  witli  a  to   fuftain   the  Prefiunption,   and  gives  indeed  tlie 

Power   to  attack  in  certain  Cafes  ;    and  which  the  Indicia,   Tokens,    their  juft  Weight,     But  thcle,  in 


Accufer  was  fo  far  convinced  ofj  that  for  fupplying    fuch  a  Cafe  as  this,  ;;/■;  non  ccn/rat  ie  Corpuya  delicli. 
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«.here  the  Siibjeaoi  the  Crime  is  not  certain,  arc     as  not   only  can  bear  an  cbvious  Senfc,    diftermc 
hard^_  receivable,  feeing  they  want  to  be  applied  to     from  what  is  impofed,  but  eren  a  probable  one  ;  or 

are  fuch  as  arc  vagrant  ExprelTions  and  Hear-Hivs, 
importing  little  or  nothing,  and  cannot  be  applied 
to  the  Crimes  libelled. 


a  particular  Crime 

This  fo  necelVary  a  Qiialihcation  of  a  Criminal 
Libel,  tit  con/let  de  Coypore  delxti,  that  the  Subjed 
of  the  Crime  fhould  be  vifible,  the  Purfuer  enclea- 
vourcd  to  evade,  by  diflinguifhing  betwixt  Crimes 
that  are  cu?}}  Effect u  fc-ynmneate,  have  permanent 
Efiefts,  and  fucii  as  have  no  permanent  EffecSs.  In 
the  Hrft,  the   Coyp/is   delicti,    xillble  Eftcci  of   the 

Crime,  was  neceliary,  not  in  the  lat- 
t  ar^-ia.  cer ;  and  therefore  t  fubfumes  that  in 

the  Cafes  libelled,  there  could  be  no 
permanent  Eftetis  ;  becaufe  all  are  libelled  to  be  de- 
ftroyed,  and  put  out  of  Reach  :  But  plainly  this 
Diftinftion  is  againll  the  Purfuer  ;  becaufe  certainlv 
Piracy,  Robbery  and  Murder,  are  fuch  Crimes,  as 
have  permanent  Etfefts. 

By  the  Corpus  dtltcli.  Subject  of  the  Crime,  is 
Bot  meant,  that  the  Subject  of  tiie  Crime  muft  be 
fo  extent,  as  to  lall  under  the  Senfes  ;  but  that  the 
Lofs  fuftaincd  is  felt  and  known.  As  for  Example  : 
In  the  Crime  of  Murder,  tho'  the  Body  cannot  be 
reached,  yet  the  particular  Lofs  is  known  :  It  is  no- 
torious the  Qtieen  wants  a  Subject  ;  Friends  want  a 
Relation,  whom  tliey  can  point  out :  In  Piracy  and 
Robbery,  Merchants  want  their  Ships  and  Goods : 
t«>that  the  Lofs  is  kk  and  known,  tho'  (de facto)  the 
Snbjed  cannot  be  pointed  out.  Whereas  in  this 
Cafe,  no  fuch  particular  Evidences  can  be  given  : 
None  can  complain  of  any  particular  Lofs,  either 
Queen  or  Subjed.  And  this  is  the  true  Meaning  of 
what  is  Corpus  delicU,  a.  Subjeft  of  the  Crime.  And 
whatever  be  the  Import  of  the  Objection  againft  the 
Libel,  yet  it  is  certain,  to  alledge  Qiialifications  as 
the  Proof  of  a  Crime,  ubi  non  conftat  de  Corpora  de- 
li£liy  where  the  Subjed  ot  the  Crime  does  not  ap- 
pear, is  moP.  incongruous.  And  granting,  as  the 
Purfuer  does  further  contend,  that  he  has  libelled 
a  Corpus  delicti^  a  Subjeft  of  the  Crime ;  in  fo  far 
as  he  has  libelled  a  criminal  Fadt,  and  Deed  of  Pi- 
racy, Robbery  and  Murder  ;  which  ftill  being  ge- 
neral, is  not  that  Cor  pics  debit  i,  Subjed  of  the  Crime, 
that  Law  requires.  Yet  it  was  never  heard,  nor 
can  thcte  be  any  Lawyer  wliatfomcver  adduced,  that 
owns  the  Corpus  delicti.  Subject  oi  the  Crime,  can 
be  made  out  by  Prcfumptions  and  QLialihcations. 
When  once  it  is  known  that  a  Crinie  is  committed, 
it  may  be  owned  that  Indie- a  iiidiibiiata,  undoubt- 
ed Tokens,  fuch  as  Law  requires,  may  be  a  ground 
to  fix  the  Guilt  upon  particular  Perfons ;  becaufe 
there  the  Certainty  of  a  Crime  committed,  does 
negatively  intorce  and  give  weight  to  the  Prcfump- 
tions adduced:  But  ^^hen  it  is  not  known  that  a 
Crime  is  committed,  and  that  this  is  firft  to  be 
made  out  ;    it  is  pofitively   contended,  this  cannot 

be  but  by  a  pofitive  Probation  of  con- 


t  leg'ii- 


curring  t  habile  VVitnetles  :    For  Prc- 


fumptions may  be  apt  to  fix  a  Guilt, 
quando  conftat  de  Corpore  delicti,  when  the  Subjedl 
of  the  Crime  appears,  or  that  the  Fad  was  done, 
but  not  before. 

In  the  Third  Place,  the  Prcfumptions  libelled  are 
very  far  from  being  of  that  nature,  as  to  be  conclu- 
ding to  a  Convidion ;  and  of  that  Certainty  and 
Ciearnefs  as  Law  requires.  All  Probations  in  Cri- 
minal Cafes  fhould  be  inlallible  and  certain  ;  and  if 
there  be  any  Meaning  put  upon  Prefumptions  found- 
ed upon  for  proving  a  Crime,  other  than  to  infer  a 
Crime  ;  that  is  to_  be  laid  hold  upon,  according  to 
the  manifeft  Principles  of  Law  and  Humanity. 

ISiow  the  Qualifications  libelled,   are  either  fuch 

•     Vol.  V. 


1.  The  Chyrurgeon  his  having  heard  Shooting  at 
a  Diltance,  while  in  the  mean  time  lie  faw  no  En- 
gagement ;  can  eafily  be  applied  either  to  Shoot- 
ing from  other  Ships,  or  Shooting  upon  Salutation^ 
&c. 

2.  That  he  did  fee  the  IVorcefier  riding  in  her 
Birth,  and  another  Ship  (as  it  were)  towed  to  her 
Stern,  i.  It  is  only  Conjedure,  being  at  fuch  a 
Diftance.  2.  It  is  improbable,  becaufe  it  is  not  the 
ordinary  way  ;  and  hazards  the  Ships  falling  foul  of 
one  another,  in  fuch  common  Roads;  which  might 
be  a  Ground  to  the  Chyrurgeon's  Miftake  at  fuch  a 
Ditlance. 

3.  That  he  did  fee  the  Goods  lying  lumber'd  up- 
on the  Deck  when  he  came  aboard,  i.  It  is  ufual 
in  Coaft-  Trading,  that  the  Goods  are  brought  by 
Sloops,  and  fo  laid  upon  the  Deck  till  they  be  (low- 
ed. 2.  This  might  be  occalioned  by  the  Ship's 
drav.'ing  Water.  And  to  what  concerns  the  Word 
Busking,  and  bringing  Water  hrom  the  Shore,  it  is 
taken  notice  of  in  the  Exculpation. 

4.  That  when  the  Dodor  enquired  what  was  the 
occalion  of  the  Goods  lying  in  confufion,  Captain 
Madder  fhould  ha\'e  anfwered,  Datnn  you,  &c.  might 
proceed  from  the  laid  Captain  Madder's  being  in  a 
PafTion,  and  concerned  h)r  the  Goods  being  dama- 
ged, and  a  Tarpaulins*-Temper,  very  ufual  among 
Seamen. 

y.  That  the  Chyrurgeon  did  drefs  two  wounded 
Men ;  firft,  one  is  dt^d,  another  is  nor  named  in  the 
Libel ;  and  the  Black  as  the  other  two  alfo,  might 
have  got  their  Wounds  by  fighting  among  them- 
felves,  which  is  not  utiufual  ;  and  tiie  rather,  that 
they  appeared  unwilling  to  tell  the  Chyrurgeon,  of 
purpole  to  conceal  their  Qiiarrel  from  the  Cap- 
tain. 

6.  As  to  what  is  alledv'Ted  to  have  occurred  be 
twixt  the  Dodor  and  the  Linguifter,  Fry/},  It  is  on- 
ly Hear-fay  ;  in  the  fecond  Place,  there  might  be  a 
Ship  fold  to  Coge  Commodo,  but  not  taken  by  Cap- 
tain Green,  and  it  is  improbable  he  would  have 
bought  any  Ship  taken  by  Piracy  upon  tiiat  Coaft. 

7.  What  is  libelled  about  Reynolds  and  his  Sifter, 
their  miffive  Letters,  is  iar  rrom  beins;  any  Qualihca- 
cation:  For,  Ftrji,  i^fjwo/a'j's  Letter  is 

only  a  t  Double.  It  isftrainedto  put  t  Copy. 
fuch  a  Glofs  upon  the  Expreilion  (bafe- 
ly  ionfefs)  to  imply  a  Guilt,  and  a  Guilt  confeOld; 
feeing  the  Words  may  eafily  bear  the  Meaning  of  a 
talfe  Accufation,  and  is  explained  by  a  fubiequenc 
Expreflion,  That  he  would  rather  die  innocent,  chan 
accufe  any  Man  falfcly  ;  and  in  the  beginning  of 
the  Letter,  declares,  he  knew  nothing  01  the  Mat- 
ter. 

8.  What  relates  to  Haineshis  Intercourfe  with  Jtma 
SeatoH,  and  others,  are  nothing  but  general  and  am- 
biguous Expreflions,  from  which  nothing  can  be  ga- 
thered of  the  Crime,  libelled,  and  infers  no  more, 
than  that  he  was  lUing  fome  Stratagems  to  gain  his 
Miftrefs. 

And  as  to  the  Expreilion  oftlie  Wickednefs  com- 
mitted aboard  their  Ship,  it  may  eafily  relate  to 
other  Crimes,  which  are  but  too  treqiient  in  fuch 
Voyages;  as  alfo,  as  to  uhat  was  done  aboard  af- 
ter the  Ship  was  in  the  Harbour;  and  as  to  the  libel- 
led Expieffion  ufcd  by  Haines  agaiuft  Captain  Mad- 
P  g  §  g  '  <^^r, 
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d::-,  as  the{;i:r.e  is  general  raid  indefinite,  relating  to 
no  particular  Crinic,    To  this  mif^ht  aiifc  from  fome 
particular  Piqac  aad  Prejudice  againft 
*  Ab::tt.  Captain  Madder .-  As  to  what  follows 

*  anent  the  Condition  of  the  Cargo, 
when  the  Ccmmittce  of  the  Council  unloaded  the 
Ship,  it  is  fufficicmly  taken  oft"  in  the  Exculpa- 
tion. 

Lafily,  As  to  what  is  libelled  anent  the  African 
Company's  Seal ;  FIrfi,  It  will  not  be  pretended, 
t'lat  the  Company  were  in  ufe  to  give  their  Seal  to 
anvShip  whatfoipever  trading  by  their  Commiflion. 
2.  It  any  hiid  cafually  gotten  the  Seal,  there  are  an 
hundred  Ways  whereby  the  fame  might  have  come 
to  the  WoYcefter's  Crew  without  Piracy.  And  3. 
The  Seal  found  aboard  and  which  is  lying  in  the 
Clerk's  Hands,  which  has  a  Ship  for  its  Creft,  might 
have  "iven  occafion  to  this  Miftakc. 

It  being  plain,  that  the  QiialiHcations  libelled, 
are  not  of  that  Import  to  give  a  full  Conviftion ; 
the  Purfuer's  Argument  adduced  from  the  End  of 
Probation,  which  is  to  find  out  the  Guilt,  and  con- 
vince of  the  Truth,  may  be  plainly  taken  oft' ;  that 
there  is  no  fuch  convincing  Proot-,  as  can  fully  and 
certainly  determine  any  Judge,  bur,  at  rnoft,  refolvcs 
in  a  conjectural  Proof,  never  to  be  admitted  to  take 
away  the  Life  ol  Man. 

The  Purfuer  allows,  that  if  every  one  of  the  Cir- 
cumftances  fhould  be  taken  feparatciv,    they  would 
not  be  fufFicicnt  ;  but  being  taken  jointly,  and  ac- 
cordin5  to  the  Series  of  the  Thing,  they  amount  to 
a  full  Proof  and  Conviction  ;  and  this  is  the  Nature 
of  all  cumulative  Probations,,  which  is  not  to  be  dif- 
joined,  Qtia  mn  profunt  ftngula  JUiilta  jwvant :    The 
Purfuer  does  likewife  adduce  Arguments  and  Au- 
thorities for  a  cumulative  Probation  to  be  of  this  Na- 
ture   that  there  needs  not  two  concurring  Witnefl'es 
for  every  Circumflancc.      In  nnfwer  to  which,   the 
Pannelsdo  ftill  plead,  there  h  a  great  Difference  to 
be   made  betwixt  Cafes  where  previoufly,  conftat  de 
corpore  delicii,  the  Subject  of  the  Crime  appears,  and 
that  Prefumpdons  are  only  fixed  upon  to  find  out 
the  (Tuilty  ;   and  thefe  Cafes  where  in  general  a  Crime 
is  libelled,   altho'  Prefumptions   may  be    admitted 
in  the  firft,  yet  never  in  the  other,  as  is  already  ob- 
fcrved.     2.  In  all  Cafes,  Prefumptions  muft  be  fuch 
as  leave  no  room  to  doubt,  and  muft  not  only  ha\e 
a  Probability  with  them,  but  a  concluding  Certainty, 
which  does  not  give  ground  to  Sufpicion,  but  plain- 
ly and  firmly  convinces  ;  which  Certainly  cannot  be 
inferred  from  the  Qiialihcations  libelled;  all  which 
cither  can  bear  a  difterent  Conftruftion,   or  are  fuch 
vagrant  Hear-fays,   and  indefinite  Exprefiions,    as 
arnount  to  no  certain   and  fpecial  Crime.     3.  Such 
Prefumptions  cannot  be  conjoyned,  which  particular- 
ly taken,  are  either  of  fmall  weight,   or  amount  to 
very  little,  or  that  they  can  probably  bear  another 
Senfe  and  Meaning,     as    has   been   deraonftrated. 
And,  4-  As  to  the  Conjunction  of  a  cumulative  Pro- 
bation,  there   is  a  ditference  to  be  made  betwixt 
Crimes  that  are  continued,   and  where  the  Proof  may 
be  had  from  the  Reiteration  of  tlie  Afts,  and  thole 
other  Crimes  which  confift  only  in  Fad  or  Deed. 

In  the  firft,  a  cumulative  Probation  may  be  ad- 
mitted ;  as  in  a  Libel  of  Bribery,  one  Witnefs  may 
be  admitted  for  one  Faft,  another  for  another,  and 
fo  a  Third,  which  may  conjoin,  altho'  there  be  not 
Two  concurring  for  every  particular  Faft,  if  there 
be  other  concurring  Evidences  and  Arguments:  But 
where  diere  is  one  pofitive  Fad  libelled,  this  d-jes 
not  fo  ealily  admit  of  a  cumulative  Probation,  efpe- 
cially  which  is  always  to  be  taken  along,  where  the 


Crime  is  not  fpecified  and  determined,    as  in  this 
Cafe,  and  that  the  ipfuin  corpus  deliBi,  the  Subjefit  of 
the  Crime  it  felf,  is  ftill  to  be  made  out :  So  that  the 
Texts  of  the  Law,  and  Authorities  made  ufe  of  by 
the  Purfuer,  may  be  cafily  cleared,  that  either  they 
relate  to  civil  Cafes,  as  /.  3.  par.  z.digejl.  de  tefiibus, 
where  there  muft  be  a  Preference  of  a  civil  Right  of 
the  one  to  the  other  :     Or  if  the  Texts  and  Autho- 
rities relate  to  Crimes,  the  Indicia,  Tokens,  allow- 
ed by  them,  muft  be  induhitata  &  hue  clariora,  un- 
doubted,   and  clearer  than  Sun-fhine  ;  and  prefup- 
pofes  a  Crime  committed,  CT  corpus  deliEii,  the  Sub- 
ject of  the  Crime,    and  tends  only  to  fix  the  Guilt. 
And  it  is  pofitiveiy  denied,   that  there  is  any  Law, 
or  Lawyers,  allowing  any  cumulative  Probation  to 
pro\e  a  Crime  in  general,  uhi  non  conflat  de  corpore 
delicii,  where  the  Subjed  o!  the  Crime  docs  not  ap- 
pear;   and  this  is  a  Speciality   in   the  Cafe  of  the 
prefcnt  Pannels ;    and  tiie  Honourable  Judges,    and 
Lords-AlTefiors,   are  earneftly  inrreated  to  confider 
it ;  whicli  does  really  diftinguifh  them  from  the  other 
Cafes  mentioned  by  Lawyers ;  all  which 
relates  to  *  Delifts  aftually    commit-     ^  Crir.n. 
ted,    and  that  the   Prefumptions  de- 
duced  tend  only  to   fix  the  Guilt  :    But  wlien  a 
Crime  is  alledged  in  general  to  be  committed,    and 
no    fpecial    Condefcendance    upon    what    Subjeft, 
upon    whom,    and    againft    whom,    Prefumptions 
there  are  not  fufiicient,    without  concurring  habile 
Teftimonies  ;  even  fuppofing  fuch  a  general  indcfinit 
Libtl  could  be  relevant,  againft  which  there  are  a- 
bundance  of  Arguments   already  given;    for  unlefs 
a  Faft  be  proved,    even  Contefllon  is  not  fufiicient 
to  fix  a  Guilt,    as  muft  be  acknov.ledged  by  all  ; 
much  lefs  Prefumptions,    except  the  Faft  be  once 
known. 

'the  Grounds  of  Exculpation. 

As  the  Pannels  are  confident,  the  Lords  Judges 
will  not  find  the  Libels  fo  general  and  fo  qualified, 
relevant  to  infer  the  Pains  or  Death ;  So  for  turther 
clearing  their  Innocence,  they  oft'er  the  Grounds  of 
Exculpation  following,  which  are  either  inftuntly  in- 
ftrufted,  or  oflered  to  be  proved. 

And  this  may  be  laid  down,  which  cannot  be 
denied,  that  Preftonptio  mn  deliEii  esdudit  prefufup- 
ticnes  deliFH,  the  Prefumption  of  a  Crime  not  com- 
mitted excludes  tlie  Prefumption  of  a  Crime;  to 
which  Purpofe,  Carpz,.  Part.  3.  ^  123.  Num.  6p. 
and  in  the  lame  Place,  in  duhio  jemper  in  >f!itioyem 
parte?K  efl  pref::?ne>id:,m.  In  a  doubttul  Cafe  we  muft 
always  take  the  more  charitable  fide;  where  he  cites 
Multitudes  of  Lawyers. 

1.  There  is  no  reafon  to  fufpeft  the  Pannels  of 
the  Crimes  libelled,  being  Perfons  of  entire  Fame, 
without  any  Imputation  as  to  their  antecedent  Life. 

2.  That  they  were  under  a  Charter-Party,  com- 
mifiloned  to  a  Trading  Vo\'age,  and  Infurance  made 
upon  Ship  and  Cargo,  which  does  remove  ail  Su- 
fpicion of  Piracy,  feeing  fuch  do  ordinarily  aflociatc, 
and  out-rig  themfehes  kir  that  end. 

3 .  A  ftrcng  Argument  ot  the  Pannels  Innocence 
as  to  Piracy,  is.  That  they  were  upon  their  Voyage 
homeward,  to  make  account  to  their  Fiaughters and 
Owners  of  their  outward  Cargo  and  Returns  ;  of  all 
which  they  have  exaft  Journals  and  Accompts,  and 
upon  their  com.ing  to  Fraz^enbu; ;'h  gave  Advice  to 
their  Owners  of  their  Arri\al,  wi.ieh  was  infert  ir\ 
the  Publick  Prints  from  London,  as  is  ufual,  and 
hkewife  fent  a  Packet  over  Land  fi-om  F,  az,e>ikirgh 
to  the  African  Company  in  Scotland,  from  Mr.  la- 
nes 
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for  Piracy. 


*  Imprifoii 
tncnt. 


iies  their  Correfpondent  in  tlie  Eaft-InJics,  which  is 
not  to  be  fuppofed  a  Pirarc  would  be  cncriificd  with : 
Whereas,  when  fiicli  turn  Pirates,  it  is  iilually  for 
their  own  Profit,  and  fo  not  only  rob  others,  but  be- 
gin firft  with  their  Owners,  and  are  not  found  to 
return  to  make  any  fuch  Accounts;  which  is  a 
ftronger  Proof  of  the  Pauncls  Innocence,  than  any 
Circumf -ince  libelled  to  the  contrary. 

4  Menockeiis  de  prefuinptiujiibiis,  lib-  j.  PreJ.  jp. 
treating  of  the  Prcfumptions  o:" Innocence,  lays  down 
two  very  preajnant,  Firfl,  That  if  the  guilty  Perfon 
could  flee  and  did  nor,  that  very  Prefumption  wafhes 
av/ay  the  Guilt;  and  gives  account  of  a  Cafe  out  of 
Liician  de  amiciiiA,  tliat  AHtiphilus  and  Demetrius 
being  accuied  of  Sacrilege,  were  difmiiied  by  the 
Prator,  becaufe  when  they  could  have  tied,  they  did 
not.  A  fecond,  when  the  accufed  Parry  otiers  liim- 
felf  to  the  Judge,  it  is  a  flrong  Preftiniprion  of  his 
Innocence,  lince  the  Innocent  tear  nothing,  and  the 
Guilty  have  always  the  Punifliment  before  their  Eyes  : 
Both  thefe-  favour  the  prefent  Pannels  ;  for  the  Ru- 
mour was  fnread,  and  eameto  ch.ir  Ears  fome  Weeks 
before  they  were  imprifoned,  and  yet  none  of  them 
ottered  to  flee  ;  and  one  Ballantine  being  at  full  li- 
berty amongft  his  Friends  the  Time 
oi:  the  ''  Incarceration  of  the  rell,  did 
of  his  own  accord  oltlr  himfelf  to  Piifon. 
J.  That  the  alledg;d  ContelTion  made  by  the 
Chyrurgecn,  muft  certainly  labour  under  fome  Mi- 
ftake,  becaufe,  altho'  he  m.ntions  the  Attack  to 
have  been  at  Calltcut,  and  that  iie  heard  the  Ship 
was  fold  at  Keiluii,  wliich  are  at  leaft  Fitty  Leagues 
diHant  :  And  altho'  he  was  aboard  all  the  Time  ; 
yet  he  makes  no  mention  how  thd  Ship  was  brought 
along,  or  any  Tiling  relating  to  it. 

6.  It  is  oflered  to  be  pro\'en,  that  the  Black  who 
is  allcdged  to  be  wounded  in  the  Ait  ion,  was  not 
aboard  Forty  .ight  Hojrs  before  the  IVrcejler  failed 
from  the  Coaft  of  Malabar.  And  further,  that  the 
Black  declared  when  he  came  aboard,  that  he  got 
the  Wound  in  his  Arm  by  the  Bite  of  a  Snake.'  And 
further,  it  can  be  inlfructed  by  Chyrurgeons,  that 
the  Wound,  as  it  well  appears,  is  more  probable  to 
have  been  got  that  way  tnan  by  Gun-fhot. 

7.  Whereas  it  is  libelled.  That  the  Ship  was  at- 
tacked by  the  Worceflcrs  Sloop  upon  the  one  tide, 
and  her  coming  up  upon  the  other : 

It  is  impoffible  a  Piracy  of  that^Nature  could 
have  been  committed  upon  the  Coaft  of  Malabar, 
and  not  certainly  known  in  England  long  betore  the 
Arrival  of  the  Sldp,  fuch  is  the  exact  Correfpondence, 
efpccially  as  to  fuch  Matters  ;  nor  could  the  Cap- 
tain either  have  traded  upon  the  Coaft,  or  been  re- 
ceived by  the  Faftories  and  Governors  there,    if  he. 


different  Coiiftrud^ionin  the  ordinary  Acceptation  a- 
mong  Seamen,  and  iignifies,  bearing  clofe  upon  the 
Wind  by  a  prefs  Sail. 

10.  It  is  offered  to  be  proven,  that  their  Water 
was  ftaved  on  the  Coaft  of  Malabar  in  a  Storm,  and 
not  by  Busking,  ai  is  libelkd. 

1 1  •   And  to  *  redargue  the  Circum- 
ftanee   libelled,    that  the  Goods  were     *  Rr/.ae. 
not   right  flowed ;  it's  acknowledg'd 
the  Ship  was  fix   Months  in  a  Harbour  at  Bengal, 
atter  the  libelled  Engagement,  and  there  loaded  and 
Unloaeied :  So  tluit  they  had  all  opportunity  to  ftov/ 
the  Goods  as  diey  thought  fit,    and  certainly  they 
were  flowed  as  lucii  Goods  ufually  are,  which  can- 
not be  preis'd  without  Damage. 

12.  That  the  whole  inward  Loading  does  not 
amount  to  a  Value  beyond  what  might  be  reafonably 
expected  from  the  outward  Cargo,  in  a  Trading 
Voyage  to  thefe  Places. 

And  Laflly,  Tnat  in  January  preceeding,  the 
1  une  of  the  alLdged  Action,  there  was  a  Protefl 
taken  by  the  Pannels  againft  the  Governor  of  Cs- 
cbin,  ior  not  allowing  the  Ship  fVovcefler  to  be  re- 
fitted there,  which  ihe  extreamiy  needed  before  fh; 
could  return  to  Europe ;  and  fo  was  in  no  Capacity, 
eiclier  to  tight  or  take  a  Ship,  as  is  libelled, 'in  the 
Months  of  Febritan,  March,  April,  or  May  there- 
after; and  was  a  S.iip  fheathed  with  Lead,  and 
therefore  altogether  imrit  for  fuch  Aution  ;  as  alfo  a 
llow  Sailer,  and  has  not  the  leaft  Mark  of  any  Gun- 
fhot  upon  her. 

So  that  upon  the  whole  Matter,  The  Qtialificaa- 
ons  libelled  being  fj  weak  and  conjectural,  and  the 
Prefumptions  of  Innocency  fo  flrong  upon  the  other 
Hand  ;  it  is  confidently  expeded,  that  the  Honour- 
able Judges  and  Lords  Aflellbrs  will  rejeCt  the  Libel, 
and  let  the  Pannels  go  free  ;  which  they  expeft  from 
the  Julficc  of  the  Nation,  and  the 
t  Humanity  with  which  they  are  in  ufe  f  Cuurtcfy. 
to  treat  all  Strangers. 


An  K^ 
tions : 


S\V  ER 

With  the 


the  Pannels. 


to  the  F/fcaPs  Clta- 
Counter-Citations  for 


ripHO'  the  Dodors  differ  about  the  Force  of 
X  Prefumptions,  and  the  EtieCt  of  Probation, 
ab  Indiciis  &  Argumentis,  from  Prefumptions  and 
A'-guments  ;  yet  they  all  a;ree,  that  Parellels  drawn 
from  civil  Caufes  to  criminal  ones,    are  not  univer- 

^  _„  , ,    ..  ...     tally  to  be  admitted.    Now  the  Fifcalcites  L.  3.  §.2. 

had  commitred  any  llich  Piracy  ;  whereas  it  is  offered     de  T'ejlibus,  for  evincing  that  Prefumptions,    Indicia 


to  be  proven,  that  alter  the  Time  libelled  he  was  a- 
Ihore  kindly  entertained,  exchanging  Letters  with 
the  Governor  of  Anjango,  and  had  Inftru&ions  and 
Recommendation  from  thence  to  the  Governor  of 
Furt-Wiltiam  upon  the  Coaft  of  Bengal,  whether  he 
was  obliged  to  go  for  refitting  his  Ship,  and  flop- 
ping the  Leak,  which  he  could  not  conveniently  do 
at  Malabar,  becaufe  of  the  want  of  Timber,  Cord- 
age and  Money  to  be  taken  up  upon  Bottomry. 

8.  It  was  aiTerted  by  the  Fifcal  in  the  Time  of 
tlic  Trial,  that  the  Action  lafted  two  Days  and  a 
half,  which  is  a  moft  improbable  Story  ;  for  eitner 
the  Night  would  have  feparatcd  them,  or  the  Ship 
attacked  might  rather  have  run  a-fhore,  than  tall  in- 
to the  Hands  of  the  Pirates. 

9.  That  the  Word  Busking,  libelled  as  a  Term 
fienifying  a  Ship  preparing  to  fight,    has  a  quite 

"Vol.  V. 


&  ArguinentiJ,    Tokens  and  Arguments,  are   to  be 
received. 

This  Law  is  taken  out  of  the  Fourth  Book  Jt 
Cognitimibus,    written   by  Calliflratus  ;    the  which 
Book  only  treats  of  civil  Caies,  as  is  manifeft  iVom 
the  Title  of  that  B<x)k,  difpers'd  in  the 
Jf.  and    *  congefted   by  Labittui,    to    ,'^  :i,!L-Si.h 
which  I  refer.    Wherefore  this  being  a 
Refcript  of  the  Emptror  Hadrian,    in  a  civil  Caufe, 
can  never  be  applied  in  a  criminal  one. 

The  next  Citation  is,  L.  22.  C.  ad  I.  Cor.  de  jal- 
fis,  which  is  a  Refcript  of  the  Emperor  Conflantine 
to  the  Governor  of  Rome,  about  a  tbrged  Writ, 
Now  as  the  Law  fays,  fuch  Forgeries 
can  only  be  dileover'd  by  j  CuUation 
of  Writs,  Arguments  inferr'd  from 
thence,  and  Witnelfes.     Audit  is  well 
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known,  that  in  our  Law  we  have  Two 

*Di}ur!ng.     Ways  of  *  Improbation  ;  the  Direft, 

and  the  Indireil.     Now  to  apply  that 

to  the  Crime  of   Robbery  or  Murder,   which  muft 

be  pro\'cn  t  liquidijftme,    and  not  by 

tw./?r/,vr.        *  Writs,     Hems    very    ||   anomalous. 

'*■  Writing.         Befides,   Crimes,   according  to  their 

II  irrcguLir.        different  Nature,    muft    be    diverfly 

proven ;    fome   by  Ear-wirnefles,    as 

Blafphemy,    Hcrefy,    Curfuig  of  Parents,  6~c.     O- 

chers  by  Eyc-witnclles  ;   as  Robbery,  Murder,  ^c. 

And  the  WitnelVcs  competent  for  proving   the  one 

Crime,  arc  not  fo  in  the  other. 

The  Hiird  Citation  is  out  of  AntonUis  Math<eus 
deCnmmhus,    ad  Lib.  ff.  ^i.    Tit.  iS-  C.^.  N^^. 
The  Fifcal  cites  the  latter  End  of  this  Section  ;    but 
omits  to  fer  down  what  the  Author  refers  to  in  the 
C  6.  of  tlw  Title  ;  the  doing  whcreot  will  ferve  for 
an  Anfwer.      Tiie  Pofition  'is,    Uuus  Teftis  non  eft 
audiendtis ;    at  ft  Argnmenta  alia  conairrant     audi- 
endus  eft:  One  Witnefs  is  not  to  be  regarded;  but 
if  other   Arguments  concur,    he  is  to  be  regarded. 
Now  thefe  Argimenta  muft  be  taken  out  of  the 
C.  6.  of  that  Title.    Argumtntum  nihil  eft  aliud,  quam 
Ratio  qua  rei  duhia  facitfdem  ;  &  eft  velnecej] avium, 
•vel  comingens.      Necejfarium,   aijus  Confequentta  ne- 
cejjaria  eft  ;    irliiti  coivijje  earn  qruc  peperit,  jurtum 
fecijfe,  qui  rem  jurtli'am  efferens  deprehenfus  eft.  Con-- 
tingens,     cujus   Lonjequentia   prcbahilis    eft  ;     'velutt, 
cademjecijfte,  qui  crmitatus  eft:  "  An  Argument is 
"  only  a  Reafon  which   proves   a  doubthil  Thing; 
"  and  is  either  neceflary,  or  contingent.     That  is  a 
"  neceflary  Argument,    whofe  Confequence    is  ne- 
"  ceflary  :  As  forinftance.  That  (he  who  has  brought 
*'  forth  a  Child,  has  certainly  known  a  Man ;  or  that 
*'  he  who  is   taken  in  the  Faft  carrying  oft  ftoln 
"  Goods,    has  certainly  committed  Thett.     A  con- 
"tin^ent  Argument,    is  that  whofe  Confequence  is 
"  only  probable  :    As  for  inftance.  That  the  Man 
"  who  is  bloody,  has  committed  Slaughter".     The 
neceflary  Argument  obtains  in  criminal  as  well  as  in 
civil  Cafes  ;""  but   the    contingent  one,    which   the 
Lawyers  call  a  Prcfumpdon,    is  not  of  fuch  Force. 
However,    our  Author  is  of  Opinion,  that  Contin- 
gentia  Argument  a  quanquamfingula  fdem  nonfaciant, 
plura  tamen  cnnjunEla  crimen  manifeftare  pvjfum  Rent 
uno  atque  altera  exemplo  declarabimns.      Occifus  eft 
Calendis  M^vius:  Tmnsperempti  inimicus  fuit;  eidem 
fapius  mn  foliim   interminatus,  fed  &  iuftdiattu  eft  : 
Cum  deprehenderetur  iifdem   Calendis   in   loca  cadis, 
cruematus,  cum  gladio  cruento,  ad  menftiram  wilnerts 
faEio,  toto  vultu  expalluit ;  interrogatus,  nihil  refpon- 
dit,  trepide  fugit.     Hie  ftngula  quidem  Argument a^  in- 
firrniora  funt,    uniiieyfa  tamen  cadis  autcrem  Titium 
evidenter  defignant.      Simila   eft  illud,   Clodius  cmn 
Pompeia  :  Nudus  cum  ntida  repertifunt  in  eodem^  Cu- 
hili ;    preteriit  id  momentum  quo  turpitudo  perfici  po- 
tuit.      Jam  oli?n  ilk  mulierem  deperilat,   adftuprim 
per  literas  follicitaverat.      Qtiis  duhitet  utrumque  A- 
didterii  danmare  ?     "  Tho'  contingent  Arguments 
"  fincrly  by  themfelves  make  no  Proof  ;    yet  feveral 
**  of  them  join'd  together,  m.ay  make  the  Crime  evi- 
"  dent.     We  fhall  make  it  plain  by  an  Inftance  or 
*'  two.     Me-jias  was  kill'd  on  the  lirft  Day  of  the 
"  Month  :  Titius  was  an  Enemy  to  the  Perion  kill'd, 
"  and  not  only  frequently  threaten'd  him,  but  way- 
"  laid  him.     And  when  he  was  found  on  that  fame 
*'  Day  of  the  Month  in  the  Place  of  Slaughter, 
•*  bloody,  with  a  bloody  Sword,   anfwcrable  to  the 
*•  Dimenfions  of  the  Wound  ;  he  look'd  as  pale  as 
"  Death  :   Beinq  examin'd,    gave  no  Anfwer,    but 
*J  run  away  in  a  Fright.    In  this  Cafe,  indeed,  the 


"  Arguments  fmgly  confidered  don't  fay  much; 
*'  but  tJiken  all  together,  they  plainly  prove  Ti- 
"  tius  to  have  been  the  Author  of  the  Murder. 
"  What  follows  is  fuch  another  Inftance.  Clodius 
"  and  Po7iipeia  were  found  naked  in  the  fame  Bed, 
"  but  not  in  the  Act  ;  the  Time  for  that  was  paft : 
"  But  he  liad  long  courted  the  Woman,  and  folli- 
"  cited  her  to  Lewdnefs  by  Letters  :  Then  who 
"  can  make  anv  Doubt  to  charge  them  both  with 
"Adultery?"  Now  there  being  in  the  prefent  Cafe 
no  fuch  Prefumptions  as  thefe  arc ;  the  Rules  laid 
down  by  tiiis  Lawj'er  Math.xus,  fhew 
the  Circumftances  libelled  are  not  *  re-  ^  fufficicn:. 
levant. 

The  Fourth  Citation  is  from  Gail.  L.  2.  01  f.  66, 
N.  12.  The  fetting  down  of  the  Title  of  the  Ob- 
fervation,  which  is  Jus  venandi  an  Servitus  Jit  realis 
■uel  perjonalis.  Whether  Hunting  be  a  real  or  per- 
fonal  Service  ;  and  alfo  the  Apoftle  of  the  Section, 
which  is.  Jit  Materia  DeJmarum,  teftes  Jingulares 
probant ;  In  Matter  of  Tythcs,  fingle  Witnefles  are 
good;  does  (hew,  that  the  Matter  there  treated  is 
Civil,  and  not  Criminal.  And  many  Things  are 
allowed  in  ci\il  Cafes,  which  are  not  in  criminal. 
A.  Mathxus  adlJh.  ff.  4f%.  Tit.  15.  de  Probationi- 
bu(.  Cap.  2.  Num.  i.  Qiiiamqiie  Teftes  in  Catifis 
civilibus  ejje  non  pojfunt,  iis  nee  in  Criniinalibus  Tefti~ 
>mnii  dictio  eft.  At  non  contra ;  quicunque  in  Caufis 
civilibus  audiuntur,  ii  etiam  in  criminalibus  audiendi 
funt.  Gra'vicra  enim  iri?iiinalia  fudicia  civilibus 
funt,  ideoque  &  Teftiian  major  deletttis  adhibendus  eft. 
"  Whofoever  cannot  be  W'itnefles  in  civil  Caufcs, 
"  are  not  to  be  admitted  in  criminal  Caufes.  But 
"  the  contrary  does  not  hold  ;  vtT^.  That  whoever 
*'  may  be  Witnefles  in  civil  Caufes,  may  alfo  be  ad- 
''  mitted  in  criminal  Caufes  :  For  criminal  Caufes 
''  are  of  more  Weight  than  civil  Caufes  ;  and  tlicre- 
''  fore  in  criminal  Caufes,  we  ought  to  be  more  nice 
*'  in  the  Choice  ot  Witnefles".  And  the  Author  ii- 
luftrates  this  Doctrine,  by  Examples  fct  down  in 
hat  Chapter. 

What  has  been  faid,  will  fer\e  to  anfwer  what  is 
cited  out  or  Gimba,  and  Mafcardus. 

The  Citation  from  Caypz.ovius's  Criminal  Pra- 
(5i;icks,  Q^  123.  N.^j.  is  imperieftly  excerpted  :  For 
I  fliall  give  no  other  Anfwer,  than  what  is  in  the 
fame  Place,  from  N.  55,  toiV.  59.  Probant ur  etiam 
Indicia  ad  Turtura?n  per  unicuin  Tftem,  in  cafu  qua 
plura  Indicia  ftmul  ccncurrunt,  fuper  qtiibus  Tejlesexa- 
minati  diverjimode  deponunt ;  ac  tinus  de  uno,  alter  de 
alio,  tertius  etiam  de  alio  teftijicatur :  Turn  enim  om- 
nium Teftijicatio fimul junct a,  "jerifimiliter  facit  de  ReOy 
qui  propterea  Jub  Tormentis  interrcgari  pcteft.  Eifi 
enim  hac  de  re  non  omni  ex  pane  Interpp.  conveniam^ 
nee  defint  qui  Affertiotiem  hanc  jtrnpliuter  rejiciant : 
Teftefque  hofce,  ut  Jin gtil ares  ccnjungendos  non  effc  aw 
tument,  eo  quod  JinguH  Tejles  handquaquam  fidem  fa- 
ciant.  Verifftmum  tamen  eft,  plures  imperfeilas  Pro- 
bationes  in  Caufts  capitalibus  c^njungendas  effe  adple- 
nam  Probationem  fadendam,  quoad  effeBum  torquen- 
di :  Qiiod  communiter  Dd  placuijje,  licet  nojnque 
tinicum  Indicium  ab  uno  Ttfte  probatum,  femiplenam 
Probationem  &  Fidem,  ad  Q^iaftwnem  de  Reo  habendam 
non  j  ad  at  :  Sec  us  tamen  res  fe  habet,  fi  plura  Indicia 
concur  rant,  &  conjundim  reiim  aggravent,  qiioru?n 
■unujhtqiiodque  per  Teftem  Jlngularem  probetur.  Nam 
una  Prafumptio  aliam  adjuvat ;  plunmaque  Indicia, 
conjunct  a  F.dem  faciunt.  Qiwd  :pfu?H  tamen  rwn 
ali  ter  accipi  uelim,  quant  h:fe  tribus  ctncurreml- 
bu.s.  Prima,  Ut  Teftes  fint  omni  exctptione  majores 
(!.'/  idonei,  ac  Vita  probatx.  Secundo,  Ut  deponant 
fuper  Indiciis  proximis  deliBo,    nan  etiam  fuper  irdde 
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yemotis  Indkiis.      "Tertio,  Indicia  fuper  quibus  T'efles 
ijU  fingulares  deponum  fum  plura,  &  tali  a  qua  red- 
dunt  amtftum  Judicis  quafi  certum  qmd  Reus  deli- 
qtierit :    Quorum  alterutrum  fi^  deficiat,    nullum  in 
Jure  habeant  EffeEhm.     "  Parumptions  make  Tor- 
'"'  cure  lawful,    when  there  is  but  one  Witnefs,  in  a 
"  Cafe  where  feveral  Prcfamptions  concur,    upon 
"  which  Witnefles  being  examined  fwear  in  a  different 
"  Manner,  and  one  wirnelles  as  to  one  Prefumpti- 
"  on,  another  as  to  another,  and  a  third  concerning 
"  a  third.     Then  all  their  Evidence  being  joined  to- 
"  gether,  makes  the  Charge  againft  the  Perfon  pro- 
"  bable,    who  therefore  may  be  examin'd  by  Tor- 
'■  ture.     For  tho'  Interpreters  don't  all  agree  in  this 
"  Point,  and  that  fome  of  them  do  abfolutely  reject 
"  this  Opinion,  and  think  thefe  Teftimonie^  are  not 
"  to  be  joined,  becaufe  lingle  Witnefles  don't  make 
"  Proot  ;     yet    it    is   a    certain    Truth,    that    in 
"  Capital    Cafes    feveral    imperfect    Proofs   are   to 
"  be    joined    together   in    order    to    make    a    hill 
"  Proof  as   to  the  Eftefc   of  Torture.      This    is 
"  the  common  Opinion  of  the  Doftors  ;  for  tlio' 
"  one  Prefumption  prov'd  by  one  Witnefs,  does  not 
"  make  hah  Proof  in  order  to  examine  the  Prifoner 
"  by  Torture,  yet  the  Matter  is  otherwife,    if  feve- 
"  ral  Prefumptions  concur  jointly  to  charge  the  Pri- 
"  foner,  of  which  any  one  may  be  proved  by  a  lin- 
"  gle  \Vitnefs  ;  lor  one  Prefumption  ftrengthcns  an- 
"  other,    and  many  of  them  joined  together  make 
*'  up  a  Proof.     But  I  would  not  have  this  to  be  un- 
"  derftood  to  be  fo,  except  when  thofe  three  Things 
"  concur:    i.  That  the  Witnefles  be  above  all  Ex- 
"  ception,  proper  in  the  Cafe,    and  of  a  good  Life. 
"  2.  That  they  fwear  as  to  Circumftances  immedi- 
"  ately  relating  to  the  Crime,   and  not  as  to  thofe 
"  which  are  very  remote.      3.  That  the  Prefumpti- 
"  ons  upon  which  thofe  (ingle  Witnefles  fwear,    be 
"  feveral  and  fuch  as  in  a  Manner  may  fatisfy  the 
"  Judge,  that  the  Prifoner  is  guilty  of  the  Crime. 
"  But  if  any  of  thofe  Things  be  wanting,  they  can 
"  have  no  Eft'e6t  in  Law. 

The  Prefumptions  in  Swintoiuns  Cafe  were  not  in 
the  Indiftment,  but  in  the  Probation,  and  feem  to 
have  been  very  pregnant  and  near,  whereas  thefe 
libelled  againft  Captain  Green  are  moft  remote. 

But  to  put  this  Matter  in  its  true  Light,  the  Ho- 
nourable Judge  and  Aflcflbrs  are  delired  to  remem- 
ber. That  Prefumptions  never  refpeft  the  Delift, 
or  the  Corpus  deliEii,  but  the  Delinquent,  and  the 
Perfon  of  the  Accufed  :  For  as  Memch.  de  Prefumpt. 
L.  I.  .Q;  8.  N.  2.  very  well  favs,  Prafumptio  lerfa- 
tur  circa  id  quod  giftum  eft,  fed  ignoratur  qualiter 
geflum;  a  Prefumption  relates  to  the  Thing  done, 
but  not  to  the  Manner  of  doing  it.  Now,  in  the 
Opinion  of  all  Lawyers,  DeliEium  debet  ejje  tnani- 
fejlutn,  a  Crime  ought  to  be  manifcft.  Julius  Cla- 
rus,  Sententiarum  Lib.  J-  ^  4-  Scienduin  eft  autem 
quad  in  onmem  Cafum  nunquam  debet  Judex  proce- 
dere  ad  aliquem  aElum,  nifi  prius  iHi  conftet  DeliUum 
ipfum  fnijje  commijjum :  "  But  you  muft  know,  that 
"  a  Judge  in  no  Cafe  ought  to  proceed  to  any  A<5c 
"  of  Court,  except  it  appear  to  him  before-hand 
"  that  the  Crime  was  committed.  And  in  that 
Place,  illuftrates  this  Dodrine  by  Examples,  and  the 
Authority  of  other  Lawyers,  to  which  I  refer.  His 
Sentiment  in  the  End  of  that  Qiieftion  being,  Et 
ubi  conftet  Scelus  non  intervenijfe,  ftlebit  Procejfus : 
And  where  it  appears  that  no  Crime  has  been  com- 
mitted. Proceedings  muft  ftop- 

So  that  ubi  conflat  de  delitio,  where  the  Crime  is 
certain,  the  Doubt  and  Controverfy  arifes  about  the 
Delinquentj    fo  as  it  is  uncertain  who  is  the  Per- 
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fon  guilty,  or  the  Committer  of  this  Crime,  whe- 
ther It  be  Robbery,  Piracy,  or  Murder.  Thofe  who 
admit  of  Probation,  per  Indicia  &  Argument  a,  by 
Prefumptions  and  Arguments,  diftinguifh  tliefe  into 
Proxima  (j  Remota,  near  and  remote  ;  and  to  each 
of  them  give  a  different  Effect  in  Law.      Capr.  Q. 

1 20.  N.  6.  Indicium  definitur  argumentum  delitti  per- 
petrati   demonftrativiim,  feu  Indicati'vum.     Idem,  Q. 

121.  N.  I.  Indicia  propinqua  ac  cert  a,  quorum  unum- 
quodque  per  fe  fifficit  ad  Torturam.  Hujus  generis 
indicia  non  iierifimilia  ac  probabdia  fed  cert  a,  non 
levia  am  perfundoria  fed  urgentia  ;  non  dubia  aut 
aquivoca,  qux  multip'.iciter  interpretari  queunt,  fed 
omcludentia,  &  ad  Delitlum  inferemia  funt,  &  Cri- 
mini  quafi  inherent,    it  a  ut  iis  apparentibus,  nihil  ni 

fi  Rei  Conjefjlo  deeffe  videatur.  And  N.  14.  &  feqq. 
lit  Indicium  jcmiplenx  Pi  obaticnis  per  fe  fohnn  fuf~ 
ficiens  &  loneum  fit  ad  "torturam,  tria  requirumuTy 

1.  Ut   teftis  ille    unitus    /it   o?nni  except ione   major. 

2.  Ut    hie    Teftis    deponat    de  a^u  immediato,  quod 
fieri  intelUgitur,  fi  "Tftis  fua  affenionis  rationem  per 
fenfiim    corporeum     rei     convenientem    reddat,    quod 
nempe  ipfe?net   Delicium  ab  accufato  perpetrari  -vi- 
derit    vel    prefens    interfuerit.     Quare,    Si  teftis  non 
de  ipfo  crimine  deponat,   fed  de  aliquo   aHu   ad  de- 
lict 1071  proxime  accedente,    Lidiciuin  fujji dens  non  fa- 
cit.      Sictiti  nee  illitis  teflimonium  idonemn  acfufftci- 
e.u  efl,    qui  deponit   de   DeliEio  quod  in  octdos  cadit, 
&  rationem  reddit  de  alio  fenfu.       5.    Ut   tefi:is  ijer- 
bis    dilucidis   &    indubitatis    de   Crimine  teftificetur. 
"  A  Prefumption  is   defined  to  be  a  demonfttative 
"  or  declarative  Argument  of  a  Crime  committed. 
"0^121.   N.  1.    Near  and  certain  Prefumptions, 
"  ot  which  every   one  is  fufEcient  of  it  felf  to  ju- 
"  ftity  Torture.      Prefumptions  of  this  kind,  ought 
"  not  to  be  likely  or  probable,  but  certain  ;  not  flight 
"  or  trifling,  but  urgent ;  not  doubtful  or  equivocal, 
"  that   may  admit  of  many  Interpretations,    but 
"  concluding,  really  inferring  the  Crime,  and  fo  in- 
"  feparable  from   it,    that  thofe  Prefumptions  ap- 
"  pearing,    there   feems  to  be  nothing  wanting  but 
"  the  ConfefTion    of  tJie   Criminal,  &  N.  14.  and 
"  following.     To  make  the  Prefnm.ption  of  half  full 
"  Proot  fulHcient  to  juftify  Torture,  there  are  three 
'■  Things  required.       i.  Tliat  that  one  Witnefs  be 
"  beyond    all    Exception.       2.   That    the    Witnefs 
"  fwear  as  to   tiic  immediate  Aft,    which  muft  be 
"  underftood,    that  the  Witnefs  give  for  the  Rea- 
"  fon  of  his  AfTertion,    fome  bodily  Senfe  proper 
"  to  the  Thing;    as  for  Inftance,   that   he  law  the 
"  Crime  committed  by  the  Prifonner,   or  was  pre- 
"  fent  at  the  Time  :  Therefore  if  the  Witnefs  don't 
"  fwear  concerning  the  Crime  it  felf,  but  concern - 
"  ing  fome  Aft  that  comes  next  to  the  Crime,    it 
"  is  not  a  fufficicnt  Prefumption.      So  neither  is  his 
"  Evidence  proper  and  fufficient,   who  fwears  con- 
"  cerning  a  Crime  that  is  the  Object  of  Sight,  and 
"  gives  an  Account  of  it  from  fome  other    Senfe. 
"  3.  That  the  Evidence   concerning  the  Crime  be 
"  in  clear   and    not   doubtful   Expreffions.      After 
which  our  Author  gives  Examples  ;  and  it  is  to  be 
obferved.  That  thefe  Indicia,  Prefumptions,  are  re- 
quir'd  in  order  to  torture;  lor  they  are  not,  in  this 
Author's  Opinion,  fufficicnt  to  condemn,  unlefs  they 
be  Certiffima,    LidubitatiJJJrna,    &   Luce  Meridiana 
Clariora,  moft  certain,  undoubted,  and  as  clear  as 
the  Sun  at  Noon,  in  whicli  Cafe  they  have  the  Ef- 
feft  of  a  compleat  Probation. 

The  Indicia  remota,    remote  Prefumptions,  which 
are  alfo  term'd,   Dubitata,  Semiplena,  qua  rem  ve- 
ram  effe   arguunt,    non  femper  fed  plerumque   tan- 
tum^    unde  etiam  non  dicmitur  fimpliciter  certa  in- 
dicia 
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dkia,  fed  verifimilia  &  frobabilia,  feu  veluti  certa 
"  Indicia :  Doubtful,  half  full,  which  don't  always 
"  ars^ue  the  Matter  to  be  true,  but  ^Imoft  always ; 
"  whence  it  comes,  that  they  are  not  limply  cal- 
■'  led  certain  Prcfumptions,  but  likely,  probable, 
"  or  almoif  certain  Prefumptions.  And  thefc  cumu- 
latively and  in  great  Number  concurring,  may  bring 
a  Perfon  to  Torture,  but  never  to  Condemnaticn. 

Now,  bv  applying  this  general  Doftrine  to  the  In- 
diftment,  it  is  juris  Inccntravcy/i,  uncontravcrtible 
Law,  that  the  De'ictiim,  Crime  it  felf,  cannot  be  pro- 
ven /■£•>-  Indicia  '(j  Prefimpticnei,  by  Tokens  and  Pre- 
fumptions And  as  to  the  Pannels,  tho'  a  Delict 
Crime  were  proven  per  T'efies  omni  except ioie  majored, 
by  unexceptionable  V^'itnelles,  yet  it  will  appear.  That 
the  CircumlLinccs  libelled,  do  not  deferve  the  Name 
oi Indicia,  Prefumptions ;  and  tho'  they 
*  Nome.  fhould  be   allowed  that  *  Compella- 

tion,  yet  they  are  Remotiffima,  very 
temote,  and  by  Confequence  can  have  no  EfteCt  as  to 
Condemnation. 

A  s  to  the  additional  Conclufion,  that 
*■  furfeittd.  the  Snip  and  Cargo  Ihould  be  t  efcheat- 
ed,  the  Fifcal  cites  a  wrong  Place,  and 
fuppofes  the  Cafe  to  be  what  it  is  not :  But  f.e- 
in<T  he  values  Mr.  Alulle/s  Authority  fo  much,  his 
Opinion  in  this  Matter,  as  exprefs'd  in  the  fame 
Treacifc,  C  4  §.  21,  22.  is  thus -.  By  the  Lav/ 
Marine,  if  Goods  are  taken  by  a  Pirate,  and  al- 
terwards  the  Pirate  attacks  another  Ship,  but  in 
the  Attempt  is  conquered,  the  Prize  becomes  ab- 
folutely  the  Captors,  fa\  ing  the  Account  to  be  ren- 
dred  to  the  Admiral ;  and  it  is  accounted  in  Law  a 
juft  Caption  of  whatfoever  may  be  got  or  taken  trom 
fuch  Beafts  of  'rey,  be  the  lame  in  their  own  or  in 
their  Succelfor's  Polleflion.  But  then  an  Account 
ought  to  be  rendred  to  the  Admiral,  who  may  (it  they 
happen  to  be  the  Goods  of  the  Fellow  Subject  of  the 
Captors,  or  ot  Nations  in  Amity  with  his  own  Sove- 
reign) make  Reftitution  to  the  Owner ;  the  Cofts  and 
Charges,  and  what  other  Things  in  Equity  fliall  be 
decreed  to  the  Captor,  hrft  coniidered  and  deducted. 
§  22.  By  the  Statute  2y  Edward  III.  Cap.  13. 
If  a  Merchant  lofe  his  Goods  at  Sea,  by  Piracy  or 
I'empcft  (not  being  wreck'd)  and  they  afterwards 
come  to  Land,  if  he  can  make  Proot  they  are  his 
Goods,  they  fliall  be  rcftored  to  him  in  i  laces 
guildable  by  the  King's  Officers,  and  lix  Men  of 
the  Country. 

This  Law  hath  a  very  near  Relation  with  that 
of  the  Romans,  called  ds  Ufmapione,  or  the  Atinian 
Law ;  for  Atiiiius  enacted,  That  the  Plea  of  Prefcrip- 
tion  or  long  PoflelTion,  fhould  not  avail  in  Things 
that  had  been  (lollen,  Isut  the  Interefl:  that  the  rie;ht 
Owner  had,  fhould  remain  perpetual :  The  Words 
of  the  Law  are  thefe,  Q^wd  fin-eptum  eft,  ejus 
ret  JEterna  auitcritas  ejjet.  Where  by,  AuBori- 
tas.  Authority,  is  meancd  fin  Dominii,  the  Right 
of  the  Proprietor  remains  perpetual,  tho'  a  Thing 
beilole. 

CURIA  JUSTICIARIA  fupre- 
ma  Citric  Admiralitatis  terita  in  Pratorio,  ■vel 
nova  Domu  Sejjtonis  Burgi  de  Edinburgo,  de- 
cimo  tertio  die  /Uenjts  Martii,  1705.  per  Judi- 
cem  dicia  Curia,  O"  per  Hjnurati(pmos  Viros, 
Joannem  Comitem  de  Loudoun,  Joannem  Do- 
mimim  de  Belhaven,  Domims  Robertum  Dun- 
das  de  Arniftoun,  Joannem  Home  de  Black- 
adder,  &  Joannem  Cockbuni  de  Ormiiloun, 
Jffefjores. 

Curia  legitime  affirmata. 


Intran. 

Captain  77w;?rtf  CrfOT,  Commander  of  the  Ship 
called  the  IVorcejler,  now  in  Bruntifland  Harbour. 

Captain  John  Madder,  Chief-Mate  of  the  faid 
Ship. 

John  Reynolds,  Second-Mate  of  the  faid  Ship. 

'Tho?nas  Linlleed,  AlTiflan:  to  the  dcccas'd  Super-- 
Cargo  of  the  faid  Ship. 

James  Burn,  Boatfwain  of  the  laid  Ship. 

James  Simpfun,  Gunner. 

Andrew  Robertfon,  Gunner's-Mate. 

John  Brticklei,  Seaman. 

George  Kitchen,  Seaman. 

Henry  Keigle,  Carpenter  of  the  faid  Ship. 

George  Haines,  Steward  of  the  faid  Ship. 

Samuel  IVilcocks,  Chyrugcon's  Mate. 

George  Glen,  Seaman. 

Alexander  T'aylor,  Seaman. 

And  John  Bannantyne,  Seaman  in  the  faid  Shipi 

All  of  them  indided  and  accufed  at  the  Inflance 
of  Mr.  Alexander  Higgins,  Prccurator-Fifcal  10  the 
High-Court  of  Admiralty ;  for  the  Crimes  ot  Ptracv., 
Robbery  and  Murder,  in  manner  meniioned  in  die 
two  feveral  Indiamaits  raifed  againft  them  there- 
anent,  belore  infert  in  the  Court  liolden  the  Fifth 
of  March  Initaut. 

PURSUERS. 

Mr.  Alexander  Higgins,  Procurator-FifcaU 
Sir  James  Stuart,  her  Majefty's  Advccat. 
Sir  David  Dalrymple,    and   Mr.  William  CarKi" 

chael,  her  Majeity's  Sollicicors. 
Sir  Patrick  Hu?ne, 
Sir  Gilbert  Eliot. 
Mr.  Alexander  Macklcod. 
Mr.  Francis  Grant. 
Advocats. 


E  F  E  N  C  £. 


Procurators  in  D 
Sir  David  T'hoirs. 
Sir  I'Va'ter  Pringle. 
Mr.  David  Forbes. 
Mr.  George  Alexander. 
Mr.  John  Etphinfton. 
Mr.  John  Spotfwood. 
Advocats. 


The  Libels  and  Informations  for  both  Parties 
being  read  over  in  Prcfence  of  the  faid  Judge  and 
AildYors,  and  in  Preknce  of  the  Pannels  and  Af- 
iizers. 

The  Judge  and  Alldfors  having  advifed  both  the 
Indictments   purfued   by   Mr.   Alexannder   Higg'ns., 
Procurator-Fifcal  of  the  High-Court  of  Admiralty, 
againft  Captain  "thomas  Green,  and  the  hail  Pannels 
in  both   Indictments,    \u:h  the  foregoing  Debate 
thereupon  ;    they  find.  That  Keigle,    and  the  other 
Pannels  in  the  frrft  Indidment,  cannot  be  delay 'd  in 
their  Trial,    on  Pretence  that  Captain  Green,  as 
their  Commander,  ought  to  be  firfl  difcufs'd ;    and 
thereibre   repel  the    firfl:    Dilatory    Defence :    And 
find  that  Reynolds  being   lebelled    againft  as  Socius 
Criminis,    a  Fellow-Criminal ;  and  there  being  no 
Speciality,    or   particular  Ground    of  Exculpation 
proponed,    why  he  fhould  be  previ- 
oufly  tried ;   thereibre  *  repel  the  fe-         ''i/''^- 
cond  Dilatory  Defence  proponed  for 
Captain  Green,    and  thefc  in  the  IndicS:men!:  with 
him  ;    and    repel   the    Objeftion    a- 
gain    the   *    Generality   of    the    In-     ^f'"!"'"' 
dictments,    in  regard  of  the  Nature 

of 
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to  the  Climes  ;  and  find   the  Crimes  of  Piracy,   or 

Robbery,    or   Murder,    as  libelled,    being  proven 

by  clear  and  plain  Evidence,    *  rele- 

*  fufficient.        yant  to  infer  the  Pains  of  Death,  and 

Confifcation  of  Moveables :  Referving 
the  Coniidcration  of  the  additional  Conclulion  of 
the  Libels,  until  the  Verdict  of  the  Affize  be  return- 
ed ;  and  repel  the  other  Defences  proponed  for  the 
Pannels  ;  and  remit  the  whole  to  the  Knowledge  of 
an  Affize. 

RO'T.  FORBES,  I.  P.  A. 

The  Judge  of  the  High-Court  of  Admiralty  and 
Afleflbrs  continue  the  Dyet  at  the  faid  Mr.  Alexan- 
der   Higgins's   Inftance,    againft    the 

*  vhiilt.  forefaid  *  hail  Pannels,  till  To-mor- 

row, being  the  14th  Inftant,  at  eight 
a  Clock  in  the  Morning  ;  and  ordains 
the  Aflizers  and  Wicneiles  to  attend 

f  each.  then,    t  ill<  Perfon  under  the  Pain  of 

200  Merks ;    and  the  Pannels  to  be 

carried  back  to  Prifon. 

CURIA  JUSTICIARIA,  Supreme 
Curix  Admiralitatis  tenta  in  Pratorio,  vel  m- 
•va  Domo  Seffionis  Biirgi  de  Edinburgo,  decimo 
quarto  Die  Menfis  Martii,  1 705 .  per  Judicefn 
data  Curix,  &  per  Honor  at  ijjimos  Viros,  Jo- 
annem  Comitem  de  Loudoun,  Joannem  Domi- 
itnm  de  Belhaven,  Dominos  Robertum  Dun- 
das  de  Arneifoun,  Joannem  Home  de  Black- 
adder,  &  Joannem  Cockburn  de  Ormiftoun 
AJjeJJ'ores. 

Curia  Legitime  Affirmata. 

Intran. 
Captain  T'hotnas  Green,    Commander  of  the   Ship 

called  the  IVorce^er,  now  in  Bruntiflavd  Harbour. 
Captain  John  Madder,  Chief-Mate  of  tlie  faid  Slnp. 
John  Reynolds,  fecond  Mace  of  the  faid  Ship. 
'Thomas  Linfleed,    Afliftant   to  the   deceas'd  Siiper- 

Cargo  of  the  faid  Ship. 
James  Brun,  Boat-fwain  of  the  laid  Ship. 
James  Simpfon,  Gunner. 
Andrezu  Robert  foil,  Gunners  Mate. 
John  Bruckley,  Seaman. 
George  Kitchen,  Seaman. 
Henry  Keigle,  Carpenter  of  the  {aid  Ship. 
George  Haines,  Steward  of  the  faid  Ship. 
Samuel  IVilcocks,  Chyrurgeon's  Mate. 
George  Glen,  Seaman. 
Alexander  Taylor,  Seaman :  And 
John  Bannaiityne,  Seaman  of  the  faid  Ship. 

PURSUERS. 

Mr.  Alexander  Higgins,  Procurator  Fifcal. 
Sir  Jame'i  Smart,  her  Majelly's  Advocat. 
Sir  David  Dalryfnple,    and  Mr.  IViliiam  Carmi- 
chael,  her  Majcfty's  Sollicitors. 
Sir  Patrick  Home. 
Sir  Gilbert  Eliot. 
Mr.  Alexander  Mackod. 
Mr.  Francis  Grant. 
Advocats. 

Procurators  in  D  E  F  E  N  C  E. 
Sir  David  Thoirs. 
Sir  Walter  Pringle. 
Mr.  David  Forbes. 
Mr.  George  Alexander, 
Mr.  John  Elphinjlon. 
Mr.  John  Spot/wood. 
Advocats. 


for  Piracy. 


Afi^e-. 


Jury. 


Archibald    Drumtnond      j  James  Ma joribanks,!^^^- 

*  Skipper  in  Leith.  chant  in  Edinburgh. 

John  Findlayfon,  Skipper  ,  Edxard  Majoribatiks 


in  Borrofiounnefs 
Mark    Stark,    Skipper 

there. 
James  Jenifon,    Skipper 

in  Qiieensferry. 
John  Mathie,  Skipper  in 
Preflounpans. 
Robert  Lines, 
Robert  IValvJOod, 
IVilliam  Blackwood, 


t  of  Halyards. 
Sir    James    Flee?ning  of 

Rathobyres. 
James  Gordon,    Senior, 

and 
Robert Forrefi,  Merchants 

in  Edinburg. 


George  Claik,  and 

JVilliain  Neil/on,  Merchants  in  Edinbuigh. 

The  Affize  lawfully  fworn,    and  no  Objection  of 
the  Law  in  the  contrary. 


Mr.  Alexander  Higgins  the  Pmftier,  for  Pro' 
bntion,  adduced  the  U'itJieJfes  after  De^on- 
in£f  viz. 

*  /^"^  Ompeared  Antonio  Ferdinando 

VJ  Cook's  Mai-e  of  the  Snip  the  *  Apper.red. 
IVorcefter,  wliichwas  commanded  by 
Captam  Thomas  Green,  aged  iwenty  four  Years, 
orthereLy,  unmarried;  with  Captain  Cipo/^e  r?/i- 
man^ '^icvchmt  in  Dundee,  fv.crn  Interpreter:  And 
the  iaid  Antonio  Ferdinando  being  folemnly  fworn, 
II  purged  of  partial  Counfel,  examined  and  interro- 
gaie  upon  m^  Libels,  or  Indiftments.  And  being 
ir.Le»-rogate  if  he  believed  in  G  O  D,  and  if  he  was 
a  Chriftiaa  :  Depones,  That  he  believes  in  GOD, 
and  that  lie  was  born  of  Chriftian  Parents,  and  is 
a  Chrilfian  iiimfelf.  And  being  intterrogar  •  upon 
the  Indictment,  Depones,  That  at  Callicciloan  upon 
the  Coaft  of  Malabar,  the  Deponent  did  come 
aboard  tne  Sloop  belonging  to  Captain  Greens 
Ship  called  the  M-^orcefler ;  at  which  Time  the 
Deponent  did  enter  to  the  Service  of  Mr.  Love- 
day  Purfer  of  the  faid  Ship;  and  the  Deponent 
cannot  be  pofitive  of  the  Time  of  his  coming 
aboard,  but  believes  it  was  about  two  Years  and 
a  half  lince  ;  and  went  in  the  laid  Sloop  from 
Callicoiloan  to  Keilon,  from  thence  to  Cocheene,  and 
fi-om  Cocheene  to  Calecut,  and  Irom  that  to 
Tillicherry  :  And  Depones,  That  upon  the  Coaft  of 
Malabar  thereafter,  he  did  fee  an  Engagement 
betwixt  the  faid  Sloop,  the  Ship  the  IVorcefier, 
and  another  Ship  failed  by  lVhiee-}i7en,  fpeaking 
Englijh,  and  the  faid  Ship  did  bear  EngU/Jj  Co- 
lours.     And  being  interrogate  by  the 

*  Pannels,  what  were  the  Colours  the     *  Prifof.ers. 
faid  Ship    did  bear  :    Depones,  That 

they  were  of  White,  Red  and  Black,  like  to  thcfe 
that  the  faid  Captain  Greens  Ship  did  bear^  and 
that  firft  the  faid  Captain  Green,  tfie  Merchant  and 
Mr.  Loveday  went  aboard  the  faid  Strangers  Ship, 


*  MaJIer  of  a  Ship.  f  Of,  kforc  a  Place,  in  th:  S:ots 

Dialeli,  denote!  the  Place  to  be  the  Eftatc  of  ike  Perfon  luirrid. 
j)  i.e.  Solemnly  fzvorn,  that  he  ivo-.dd  tell  the  Truth,  and  notbir:g 
but  the  Truth ;  that  he  had  no  Prejudice  or  ill IVill  again?  any  of 
the  Pri finer i  at  the  Bar,  that  he  got  no  giod  Deed,  or  Prcmife  of 
good  Deed,  forgiving  Evidence  againft  them,  nor  was  fu horned, 
advifed,  or  dire  Red  1: 0:0  to  fj.'ear,  or  zuh-it  he  fljalt  faf  in  this 
Trial. 

and 
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and  ihwecl  for  r.boiit  the  Space  of  a  Glafs,  and  then 
returned  aboard  tlie  IVorc.fier,  and  then  did  man  the 
Sloop  or  tae  laid  Snip  the /•Foray?fr,   with  about    20 
Men,  vvhcreofwere  Capvd'm  Green  himfelf,  Mr^.Lwe- 
day,  anti  the  Suptrcargo,  the  Carpenter  and  Gunnerj 
and  that  tne  Gunner's  Name  was  'James  Shnpfm, 
whom  the  Deponent  knows,  and  points  to  at  the  Bar  ; 
and  that  there  were  four  Guns  and  two  Pattererocs 
aboard  the  faid  Sloop ;    and  thereafter  Captain  Mad- 
der came  aboard  of  the  Sloop,  and  that  they  did  en- 
gage the  faid  other  Ship  lor  the  hrft  and  fecond  Days, 
dnd  upon  the  third  Day  the  laid  Ship  was  boarded 
by   thole    in    the     Sloop,    who  when   they   came 
aboard,    did  tak .:  up  thofe  of  the  Crew  of  the  faid 
Ship  from  under  Deck,    killed  them  with  Hatchets, 
and  threw  them  over-board,  and  that  Captain  Green, 
Captain  Maddr,  and  James  Sympfun,  the  Gunner, 
were  three  of  thefe  who  went  aboard  and  killed  the 
Men  :    And  Depones,  lliat  the  Ship  the  IVorcefter 
came    up   durins?   the   faid  Engagement,    and   did 
fire  at   the  laid   Ship,    but  thefe   in   the  Worce/ler 
did   not   board  her :   And  the  Deponent  believes, 
that  the   Men  who  were  killed  and  thrown  over- 
board, as  faid  is,  were  about  ten  in  Number ;  and 
Depones,  Tiiat  there  were  but  few  Goods  aboard 
the'  laid  taken  Ship,  which  were  carried  aboard  the 
JVurujler,   and  amongll  the   reft   he 
*  R:mc:nbirs.      *  niinds  of  fjmc  China   Root:    And 
Depones,    That  the  faid  Ship  which 
was  taken,  was  failed  by  fome  of  the 
Crew  of  the  UVrcefter,    and  carried  to  CalUcoikan, 
and   there   fold,    and   that   the  faid  Ship  was  not 
tied   with   a  Tow  to  the  Ship  Wurcefier :    And  the 
Deponent  knows  not  what  Men  were  killed  aboard 
the  Sloop  or  JFurcefler,    or  if  any  were  killed,    but 
the  Deponent   himlelf  was  wounded  in  the  Arm, 
and    which   Wound   he   now   fliews   to  the   View 
of  all.     Depones,   That  Captain  Madder  told  the 
Deponent,    that   if  ever  he  did  tell  any  Perfon,  ei- 
ther white  or  black,   of  the  Htid  Engagement,    that 
he  the  faid  Captain  would  kill  the  Deponent,   and 
heave  him  (n'erboard.    Depones,  That 
"^  A'«:i'-  the  Upper-Coat  which  the  Deponent 

*  prefcntly  wears,  was  found  aboard 
of  the  faid  taken  Ship,  and  which  the  Deponent  has 
kept  lince  that  Time.  Depones,  That  during  the 
laid  Engagements,  Haines  Bannautine,  Bruckley, 
JVdcccks,  Burn,  Rubertftn,  Glen  and  'Taylor,  eight 
of  the  Pannels,  were  aboard  the  Ship  the  IVorce- 
fter ;  and  that  Keigk,  Kitchen  and  Linjleed  were 
aboard  the  Sloop  with  Captain  Green,  Madder 
and  Simp/on;  and  believes  that  Rtjnoldi  was  then 
afhore  at  CaL'icoiloan :  And  Depones,  That  the  laid 
Ship  was  fold  to  a  King  in  Malabar,  and  that  the 
Man  who  bought  the  laid  Ship  bears  a  Malabar 
Name,  whofe  Servant  is  called  Loge  Commodo  :  And 
Depones,  That  the  faid  Engagement  happened  be- 
tween Ti/i'icheyry  and  Calecut,  upon  the  Coaft  of 
Malabar :  And  Depones,  That  he  cannot  poiitive- 
ly  tell  how  many  Guns  the  taken  Ship  did  bear,  but 
thinks  they  were  about  twenty,  fmall  and  great:  And 
the  Deponent  believes,  That  the  Engagement  hap- 
pen'dabouta  Month  alter  the  Depenent  went  aboard 
of  Captain  Gyem\  Sloop  ;  and  cannot  be  pofitive 
when  the  Ship  the  IVorcefter,  did  engage  the  faid 
taken  Ship,  whether  firft,  fecond,  or  third  Day. 
Depones,  That  the  Engagement  was  by  way  ot  a 
running  Fight.  Depones,"  That  he  knows  not  who 
did  fail  in  the  faid  taken  Ship  to  Callicoiloan.  ^  Cau- 
fa  Sciemia,  the  way  how  he  came  to  know  this,  the 
Deponent  was  aboard  the  faid  Sloop  during  the  Time 
of  the  faid  Engagement,   and  law  and  heard,  as  he 


has  deponed  ;  and  this  is  the  Truth,  as  he  fhall  an- 
fvver  to  G  O  D.  Depones,  He  can  write  after  the 
Malabar  Charafter ;  and  this  Depoiition  is  alfo 
(igncd  by  the  laid  Captain  George  Teaman,  the  fwom 
Interpreter. 

Antonio  Ferdinaitdff, 

Geo.  Teaman. 

ROB.  FORBES. 

Compeared   Charles  May,    Chyrurgeon  of  the 
Ship  the  IVorcefter,   Commanded  by  Captain 
Green,  aged  twenty  fix  Years,  or  thereby,  unmarried; 
who  being  folemnly  fwom,  purged  of  partial  Coun- 
fel,  examined  and  interrogate  upon  the  Libel :  De- 
pones,   That  he  was  aboard  of  Captain  Greens 
Ship  the  IVorcefter,    and  went  ircm  England  with 
her ;    that    when  the   faid  Ship  went  to  the  Coaft 
oi  Alalabar,    the  Deponent  was  fet  afhore  at  tlie 
Ibeck,  which  is  the  Landing-Place,  and  from  thence 
went  up    fome    Miles  to   Callicoiloan ;    and  fom.c 
Time  thereafter,  about  a  Fortnight,  clie  Deponent 
did  hear  tire  Firing    of  Guns  as  at   Sea,   and  did, 
meet  with  Cage  Commodo,  who  was  Merchant  to  the 
faid  Ship,  and  bought  fome  Things  from  them,  with 
Francifco  de  Olivera  the  Linguifter  of  the  frid  Ship, 
who  had  come  that  Day  from  the  Jbtck,  and  that  the 
Deponent  asked  him  what  mcan'dthe  Shooting,  and 
that  the  faid  Coge  Cv?nmodo,  and  Francifco  de  Oli"^era 
anfwered   the  Deponent,    Fhat   the  Worcefter  had 
gone  out,    and  was  fighting  at  Sea  "xith  another  Ship  : 
And  Depones,    That  tlie  next  Morning  the  Depo- 
nent came    to  the   Shore,    where   he    did   fee   the 
Ship   the  IVorcefter  riding    in  her  Birth,    that  is, 
much   about  the  fame    Place    where   fhe  had  lyen 
before,    and   that  the   faid  Place  was  about   four 
Miles  from  the  Shore.     Depones,  That  there   was 
tiicn   another  Veffel  riding  with  the  Worcefter    at 
her  Stern.    Depones,  That  about  fome  Time  there- 
after,   in   the    fame   Morning,    the  Deponent  did 
fee  the  Long-Boat  of  the   JV^  rcefter   coming  to  the 
Shore  in  a  great  Hafte,   and  that  when  the  Boat 
landed,  tlie  Deponent  asked  the  Men  what  was  the 
Matter   that  brought  them  afhore,     it    not   being 
ordinary  for  Boats  to  come  over  the  Bar,  by  reafon 
of  a  great  Sea  :  And  the  Men  anfwered.  That  Cap- 
tain    Madder   had   fcnt  them  afhore  for  a  Pinguet- 
ta  (which  is   the  Name  of  a  certain  kind  of  Boat) 
with  Water,    becaule  they   had  fpilt  and  ftaved  all 
their  Water  aboard,  and  that  there  had  been  Busk- 
ing  all   Night,    wliich   the  Deponent   underftood, 
meant,    that  thev  had   been   at   fore  Labour   and 
Fatigue,    as   if  their  Ship   nad   been  driven  from 
her  Anchor,  and  bearing  up  again.    Depones,  That 
he    did   not    fpeak    at    that  Time  with  the  Men 
in    relation   to  any  Fight,    but  that  the  faid  Men 
told  him,  they  had  brought  a  Ship  in  with   them; 
and  that  the  Deponent  made  rro  flay   at  the  Shore, 
but  returned  immediately  to  Callicoihan,  where  his 
Patients  were.     Depones,    That   five  or  fi.x    Days 
thereafter,    the   Deponent   went  aboard  the  IVorce- 
fter for  fome  Medicines  which   he   wanted  for   the 
Ufe  of  his  Patients  ;  and  that  when  he  came  aboard, 
the  Deponent   faw  the  Deck   of  the  IVorcefter  Uim- 
ber'd  with  Goods,  and  fi\e  or  fix  Chefts  alio,  and 
fome  Bales  of  Goods;    and  that  the  Deponent  did 
then  fay   to  Mr.  Madder  Senior,    What  ha\'e  you 
got  there  ?    You   are   full   of  Bufincfs.      And  that 
Mr.  Madder  did  tlien  curfe  him,    and  bid  him   go 
mind  his  Plaifter-Box.      And   Depones,    'i'nat  the 
Deponent  was  afterwards  informed,  that  the  Ship 
which  was  riding   at   Seem  cf  the  Worcefter,   was 
fold  to  Coge  Commodo,  the  Ship's  Merchant  at  Keilon 

River ; 
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River ;    and  the  faid  Ship  ^vas  brought  there  by  a 
Part  ot  the  IVorcefters  Crew  who   immediately  left 
her  fo  foon  as  they  had  bronglit  her  to  an  An- 
chor, or  otherways   fixed  her.       De- 
"*  Interpreter.      pones,    That   the  *    Linguifter  like- 
wife   told  the   Deponent,    That  Coge 
Ccmmodo  complained,    he  had    bought  the  Ship  too 
dear  ;  and  that  he  laid,  he  had  bought  one  the  Year 
before  cheaper,    tho'   tour   times  the  Value.     D:> 
pones.  That  fome  Time  thereafter,  the  Sloop  came 
down  the  Coaft ;    and  that  Antonio  Ferdinando  was 
fent  alliore  to  the  Deponent  at  the  Ibeck  ;  and  that  the 
faid  Antonio  Ferdinando,  the  Black,  was  wounded  in 
the  Arm  :    And   that  the  Deponent 
*  Pkijler.         did   take   off  the   *  Dreffing   of  the 
laid  Woimd,    and  found   it  to  be   a 
Frafture;    and  that  it  look'd  as  if  tiic  Wound   had 
been  occafioned  by  a  Gun-lhot.     And  that  the  De- 
ponent   asked   the    faid    Antonio    Ferdinando,    the 
Black,    who  had   drefl'ed   the  Wound,    or   fet  his 
Arm  ?    And  chat  the  faid  Black  did  tell  the  Depo- 
nent, That  he  was  fet  afliore  at  Cochin,  and  there 
drelTed  by  a  Dutch  Chyrurgeon.      And  Depones, 
That   fome  Time  thereafter   he   went  aboard  the 
Worcejier,  and  called  ior  the  faid  Black,  and  any  other 
Perfons  that  were  ill ;  and  there  came  to  him  to  his 
Cheft,    Duncan  Mackay,   and  another,    ('which  the 
Deponent   thinks   was   Edivard  Cuming,    but  can- 
not be  pofitive)  and   that   thefe  Perfons   were  alfo 
wounded  ;    and  that  the   faid  B'ack  was  likeways 
diere.      And  Depones,    That   he  did  ask  his  faid 
Patients  how  they  camic  by  their  Wounds?  And  that 
"h-it.  Madder  hearing  the  Deponent   ask  Qiieftions, 
he  came  to  the  Deponent,  and  bid  him  ask  no  Qiie- 
ftions I    and  likeways  charged  the  Patients  to  an- 
fwer  the  Deponent  any  Queftions  upon  their  Peril. 
And  the  Deponent  then  faid  to  Mr.  Madder,    that 
he  had  no  Command  over  him;  and  that  "Mv.  Mad- 
der anfwered,    That  he  would  go  to  one  who  had 
Command  over  the  Deponent  :    And   that  the  faid 
Madder  went   up  accordingly  i    and  thereafter  re- 
turned, and  ordered  the  Deponent  immediately  a- 
fhore ;    and  the  Deponent  was  accordingly  carried 
afhore  in   the  Pinguetta,    that    was   lying  by  the 
Ship's  fide.     Depones,  That  all  this  which  the  De- 
ponent has  betore  deponed  upon,   did  tall  out  about 
the  y[o\\x.\\'i  o^  January  or  February,   1703.    Years. 
Depones,  That  while    the  Ship  the  IVorcefter   was 
going  up  the  Coaft  of  Malabar,    Mr.  Linfteed,  one 
of  the  Crew,    was  left  at  Keilon,    which  was  near 
feven  Leagues,    or  about  twenty  one  Miles  from 
Callicoiloan;    and   that  the  faid    Linfteed  was    left 
there  with   one  Mr.  Haimnond,    to   take    care    of 
fome  Part  of  the  Cargo  which  was  to  be  put  a- 
board  of  the  Ship.      Depones,  That  he  did  not  fee 
the  faid  Mr.  Linfteed  at  Keilon;    but   only   heard 
that  he  was  left  there,  and  remained  there,    as  the 
Deponent  heard,    till  the  Ship  came   back.     And 
Depones,    That  the  Shooting  which  the  Deponent 
heard,    was  before  the    Ship   came   back,    as    he 
has  already  deponed.     And  Depones,  That  there- 
after, during  the  Voyage,  he  never  heard  the  Crew, 
or  any  of  them,  talk  of  their  taking  a  Ship.      De- 
pones,   That  whilft  the  Deponent  heard  the  faid 
Shooting,    Mr.  Loveday  and  Mr.  Otlay  were  afhore 
at  Callicoiloan  •     And  D-pones,      That    when   the 
IJ'^orcefter  failed  from  England,  the  Crew  was  about 
35  or  36   in  Number.      Depones,  That  while  the 
IDeponent  was  aboard,  the  Ship  went  no  further  up 
than  Cailecut :    And  Depones,  That  the  Reafon  how 
he  knows  Mr.  Hammond  and  Mr.  Linfteed  were   a- 
Ihore  at  Keilon,    was,  that  be  heard  the  Supercargo 
Vol.  V. 
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defire  the  faid  Perfons  to  go  afhore,  and  Lake  care 
of  fome  Part  of  the  Cargo.  And  Depones,  That  he 
was  but  two  or  three  Hours  aboard  after  he  heard 
the  Superca:go  give  the  laid  Order;  and  faw  not 
the  faid  two  Perfons  ( Hammond  and  Lindfteed  go 
afhore.  And  depones,  That  it  was  in  the  Ship  the 
IVorcefter's  going  up  the  Coaft  of  Malabar,  that 
the  Deponent  heard  the  Shooting.  Depones,  That 
upon  that  Coaft  the  Ship  fprung  a  Leak,  and  did 
from  thence  fail  to  Bengal,  in  order  to  have  die  fame 
helped :  And  Depones,  That  he  knows  not  how  ma- 
ny Leagues  there  was  betwi.xt  the  Place  where  the 
Leak  fprung,  and  Bengal;  but  that  it  was  about 
five  Weeks  Sailing.  Depones,  That  he  knows  not 
the  Reafon,  why  the  Ship  \vas  not  brought  into 
fome  Place  on  the  Coaft  of  Malabar,  for  being  re- 
fitted. Depones,  That  when  the  Deponent  came 
aboard  from  Ca'Jicviloan,  that  the  Ship  weighed  An- 
chor, and  failed  to  Cochin,  and  from  that  to  Caile- 
cut, and  thereafter  came  back  the  fame  way.  De- 
pones, That  there  were  feme  Goods  put  aboard  the 
Ship  from  Cailecut,  but  none  at  Coch'n,  as  the  De- 
ponent remembers.  And  further  Depones,  That 
when  the  Deponent  returned,  he  found  Mr.  Ham- 
?nond  and  Mr.  Linfteed  afhore  at  Keilon  Caufa  Sci- 
entist patet.  The  Way  how  he  comes  to  know 
this  is  evident.  And  this  is  the  Truth,  as  he  fhail 
anfwer  to  GOD. 

Charles  May. 

ROBERT  FORBES. 

Compeared  Antonio  Fancifco,    Servant  to  Cap- 
tain Thomas  Green,   Commander  of  the  Ship 
the  U^orcefter,    aged  22  Years,   or  thereby,  unmar- 
ried ;    with  Captain  George  Teatnan,    Merchant   irj 
Dundee,    his    Interpreter :     And  the    faid  Antonio 
Francifco  being   folemnly  fwcrn,    purged  of  partial 
Counfel,    examined   and  interrogat  upon  the  Libel 
purlued  by  the  Procurator-Fifeal,    againft   the  faid 
Captain  Green,    and  the  other  Pannels  ;    Depones, 
That  the  Deponent  believes  there  is  a  G  O  D  ;  and 
his  Miftrefs  at  Pegu  caufed  baotize  him  a  Chrifti- 
an ;  and  he  owns  the  Chriftian  P^eligion  :    And  he 
came  to  the  Service  of  Captain  G/een,    at  Dslagoa. 
Depones,    That  upon  the  Coaft  of  Malabar,  while 
the    Deponent    was    aboard   of  the  Worcefler,    he 
heard   fome    Shooting  of  Guns  from    aboard    the 
Worcefter,    to    the    Number    of   Six,    or   thereby: 
And   that    the   Deponent    in  the  mean  Time  was 
chained  and  nailed  to  the  Floor  of  the  Fore-Caftle 
in  the  faid  Ship  ;    and   he  heard  no  Shooting  from 
any  other  Ship.       Depones,  That  two  Days   after 
the  Deponent  heard  the  faid  Shooting,  he  faw  fome 
Goods  brought  aboard  the  faid  Ship  the  IVorcefter; 
and    which   Antonio  Ferdinando,    the    other   Black, 
told  the  Deponent,    were    brought    from    ancther 
Ship  which  they  had  taken :  And  likewife  the  faid 
Black  told   the  Deponent,    that  at  the  fam.e  Time 
Captain  Madda  had  given  fome  Rack,  id  eft,  Bran- 
dy to  the  Men.     And  at  the  fame  Time,  the  other 
Black  told  the  Deponent  likeways,  That  there  were 
ten   Men   of  the   Crew   of  the   taken  Ship  killed, 
when  fhe  was  taken.      And  that  the  faid  Black  did 
let   the  Deponent  fee  a  Plaifter  on  his  Arm,    upon 
which   he  laid  he  had  got  a  Wound  by  a  Shot, 
while  in   the  Sloop  taking  the  other  Ship  :    And 
that  he  told  the  Deponent,    that  the  faid  Ship  was 
taken  by  die   Sloop  belonging    to   the   IVorcefter : 
And  that  the  Deponent  neither  heard  of,    nor  did 
fee  any   other  wounded  Men.     Depones,  That  he 
does  not  know  where  they  were  failing,    after   he 
H  h  h  h  heard 
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heard  the  Shooting ;  but  he  was  told  by  the  other 
Black,  that  they  were  failing  to  Callkolloan  :  And 
the  faid  other  Black  did  forbid  the  Deponent  to  tell 
any  Perfon  whatfomever  of  ths  faid  Engagement. 
And  the  Deponent  does  not  remember  how  lon^  it 
is  linoe  he  heatd  the  faid  Shooting  of  Guns.  And 
depones,  That  Antonio  Ferdnmndo,  the  other  Black, 
told  the  Deponent  all  thcfe  Matters  upon  the  Coaft 
of  Malabar :  And  that  the  faid  Antonio  came  aboard 
the  Ship  the  JVorcefler,  when  they  were  going  to 
Bengal,  /nd  Depones,  That  while  he  was  chained 
to  the  Fcre-CaRle,  he  knows  not  who  were  aboard, 
or  who  were  afliore  :  And  that  he  was  fo  chained 
for  the  Space  of  two  Months  ;  and  that  he  was  fo 
chained  to  the  Fore-Caftle  about  ten  Days  before 
he  heard  the  faid  Shooting :  Catija  SciemiiC  patet. 
Depones,  He  cannot  write. 

This  Oarh  figned    by  the   faid  Captian  George 
Teaman,  the  Deponent's  Interpreter. 

George  Teaman. 
ROBERT  FORBES. 

Compeared  Jafnes  IVilkie,  Taylor,  Burgcfs  o:" 
EdiyiglnU-gb,  aged  twenty  five  Years,  or  there- 
by, married  ;  who' being  folemnly  fworn,  purged 
ot  partial  Counfcl,  examined  and  interrogat  upon 
the  Libel  purfued  by  the  Procurator-Filcal,  againft 
Captain  Green,  and  the  other  Pannels ;  depones, 
That  in  O'^oher  lad,  after  Captain  Greens  Ship 
was  brought  into  fiyUKtifaad,  the  Deponent  went 
over  to  Bruntifland  with  hLs  Mother,  with  a  De- 
fign  to  learn  ibme  News,  or  to  get  fome  Notice 
ot"  a  Brother  of  his,  Andrevj  Wilkie,  who  had  gone 
along  with  Captain  Drummond  to  the  Eajl-hidies : 
Depones,  That  after  the  Deponent  and  his  Mother 
came  to  Bninti/land,  they  went  to  Mrs.  Seattns 
Houfej  where  the  Deponent  fell  in  Company 
with  George  Haines,  whom  the  De- 
*  now  Jljcv^i  at  ponent  prefently  *  points  in  the  Pan- 
thc  Bar.  i^^j  .    ^j.^(^  ^fjj,j.  ^^^^   Difcourfe,    the 

Deponent  asked  the  faid  George 
Haines,  Whether  or  not,  in  his  Vuyage,  he  had 
feen  Captain  Drummond (  At  which  the  laid  Haines 
fell  in  a  Pafiion,  and  faid,  D — n  me,  •what  ha've  I 
to  do  TcitljCaptainDnimmond'^  Depones,  That  the 
Deponent  feeing  Haines  in  Inch  a  bad  Humour, 
forbore  for  fome  Time  to  fpeak  about  his  Brother 
or  Captain  Drumnwnd  :  But  after  that  they  had 
taken  fome  Cups  about,  and  that  the  Deponent 
thought  Haines  in  a  better  Mood,  the  Deponent 
asked  the  faid  Haines,  Jf  he  had  not  heard  of,  or 
feen  any  Scot<i  Ship  coming  to  or  trom  the  Eaft- 
India  ?  DefKjnes,  I'hat  Haines  then  faid.  That 
while  their  Ship  xvas  upon  the  Coaft  oj  Malabar, 
{■where  they  bad  taken  in  a  Black,  -whom  Haines 
pointed  to,  and  had  by  him  at  the  Time)  a  Dutch 
Ship  informed  them.  That  one  Captain  Drummorid, 
coimnandiiig  a  Scots  Ship,  was  turned  Pirate ;  and 
that  thereupon  they  manned  their  Shop,  and  made 
themfekes  7ead\,  in  cafe  they  Jfjould  have  been  at- 
tacked. But  Haines  added.  That  they  did  not  fee 
the  faid  Captain  Drummond.  Depones,  That  the 
faid  Haines  did  likevvays  fay,  That  he  had  in  his 
Ctijicdy,  at  the  Time  the  Ship  the  Worcefler  xvaf 
feiz-ed  in  the  Road  of  Leith,  that  -which  he  ivovld 
not  have  fallen  in  the  Seiz..ers  Hands  frr  fwice  the 
Value  of  the  Ship.  And  Depones,  That  the  faid 
Haines  likeways  added,  That  he  threw  it  over- 
loard  after  the  Ship  was  fcized  ;  faying,  Let  them 
leek   it  now  in   the  Bottom  oj  the  Sea.     Depones, 


That  while  the  Deponent  was  difcourling  with  the 
faid  Haines  about  the  Worth  of  the  Ship  ;  the  faid 
Haines  faid  to  the  Deponent,  That  it  would  not 
be  fotmd  to  be  (o  rich  as  it  was  expefted  :  But  that* 
there  was  flill  in  the  Sliip  that  which  would  never 
be  loiind  by  the  Seizers,  imlel's  they  piiiLd  her 
Board  from  Board  :  And  that  the  frid  Haines  faid. 
He  knew  very  well  where  that  Thing  lay.  Depones, 
I'hat  his  Mother  having  gone  to  the  other  Room  to 
Mrs.  Seaton,  the  Miltrefs  of  the  Houfe  ;  fhe  deii- 
red  rhe  faid  Mrs.  Seaton  to  enquire  of  Haines  con- 
cerning her  Son,  the  Deponent's  Brother  ;  and 
that  Mrs.  Seaton  faid.  That  Haines 
was  a  *  Suiter  of  Anne  Seaton,  her  *  ourted. 
Daughter,  who  would  be  more  pro- 
per to  enquire  that  of  Haines  :  And  that  the  next 
Morning  Anne  Seaton  declared,  in  Prefence  of 
Kenneth  Alackenzie,  that  Haines  had  faid  to  her. 
He  jound  they  had  a  Defign  to  pump  him ;  hut  that 
they  flmdd  not  be  the  zuifer  of  hi?n :  Tho  what  he 
had  faid,  he  had  Jaid ;  but  would  fay  no  more  at 
that  Time.  Caufa  Scientia  patet.  And  this  is  the 
Truth,  as  he  fiiall  anfwer  to  G  O  D. 

fames  U'dkie. 
ROBERT  FORBES. 

compeared     Kenneth     Mackenz,ie 

'  indwelkr  in  Can-nongate,  aged  "^  Inhabn.int. 
twenty  feven  Years,  or  thereby  ; 
Married  :  Who  being  folcmnly  fworn,  purged  of 
partial  Counfcl,  examined  and  interrogat,  utfupra: 
DeptMies,  Tiiat  in  the  Mojith  o{  OiloLir  lail,  when 
the  Ship  the  Worcefler  was  lying  in  Bruntifland 
Harbour,  the  Deponent  was  in  Widow  Seaton' s 
Houfe  with  George  Haines,  (whom  he  now  points 
to  in  the  Pannelj  and  James  Wilkie,  and  heard  the 
ftid  Jamei  Wilkie  ask  the  faid  Hiiiies  about  Captain 
Thomas  Drummond' i,  Ship  ;  at  which  the  faid  Haines 
fell  in  a  Paffion;  but  the  Deponent  going  out  of  the 
Room,  heard  no  more  what  pafs'd.  And  depones, 
'i'hat  the  fame  Night,  the  Deponent  heard  Mrs.  Wil- 
kie intreat  the  faid  Widow  Seaton,  to  endeavour  to 
get  an  Account,  from  any  of  Captain  Greene 
Crew,  of  her  Son,  who  had  gone  Dodor  aboard 
ot  the  faid  Captain  Drummond's  Ship :  And  having 
returned  next  Morning,  the  Deponent  heard  Anne 
Seaton,  Dai'.ghter  to  the  faid  Widow  Seaton  tell. 
That  Haines  iiad  laid  to  her,  that  they  had  a  De- 
ii'.^ri  to  pump  him  ;  but  wh.at  he  had  fiiid,  he  had 
laid.  And  that  he  the  faid  Haines  told  the  faid 
Ah.ie  Seat'.n,  when  ask'ci  by  her,  why  he  fell  in  a 
Pailion  at  tiie  mentioning  of  Captain  Drummond  ? 
'I'hat  he  anfwered,  1  hat  he  knew  more  ol-  the  faid 
Captain  Driimmind,  tiian  he  v\ouki  tell.  Caufa. 
SdentiiC  patet.  And  tliis  is  the  Truth,  as  he  flial! 
anfw  er  to  G  O  D. 

.y  Kenneth  Mackenue. 

ROBERT  FORBES. 

Compeared  IV.lUam  TFood,    one  of  the  Gunners 
of  her  Majefty's   Artillet}^,    aged  fifty  three 
Years,  or  thereby  ;  Mairied  :  Wi.<- being  folemnly 
fworn,    purged  of  partial  Counfel,    examined  and 
interrogat,  ut  fupra ;  Depones,  That  the  Deponent 
was  in  Company  with  George  Haines, 
at  Bruntifland ;    and   that   one   John 
Henderfon,     *    Writer    in    Edinburgh,     *  Cler';  for 
was  likeways  prefent.    Depones,  l^hat      i-"-^- %/J"C"- 
the  fliid  George  Haines,    and  the   reft 
in  Company  with  the  Deponent,  ha- 

vjn? 
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ving  drunk  pretty  warmly,  the  faid  Georges  Hainei 
fell  in  a  melancholly  Fit  j  and  John  Hcnderfon  ha- 
ving ask'd  the  Reafon,  the  faid  Names  exprefs'd 
himfelf  thus  :  It  is  a  wonder  that  fince  -we  did  not 
fink  at  Sea,  that  God  does  not  make  the  Ground  open 
and  fwallow  us  up  zvhen  loe  a)'e  (.ome  afiere,  jor  the 
IVickednefs  that  has  been  committed  during  this  lafl 
Voyage,  on  Board  of  that  old  Bitch  Bcfs  ;  pointing 
to  Captain  Greens  Ship.  And  Depones,  That  there- 
after   he   went   a  walking    with    the 

*  Suniis.  faid  George  Haines  in  the  *  Links  of 

Bruntifland  ;  and  the  Deponent  hap- 
penfiig  to  tell  the  faid  Haines,  that  Captain  Mad- 
der's Uncle  was  burnt  in  Oyl,  for  attempting  to 
burn  the  Dutch  Ships  at  Amflerdam;  the  faid 
George  Haines  did  thereupon  tell  the  Deponent, 
"That  if  what  Captain  Madder  had  done,  during  this 
lafi  I'oyage,  were  as  well  known,  he  deferred  as  much 
as  his  Uncle  had  met  with.  Catifi  Scientia  patet. 
And  this  is  the  Truth,  as  he  Ihall  anfwer  to 
GOD. 

IViEiam  Wood. 

ROBERT  FORBES. 

Compeared  John  Henderfon,  Writer  in  Edinburgh, 
aged  twenty  Years,  or  thereby  ;   Unmarried  : 
Who  being  folemnly  fworn,  purged  of  partial  Coun- 
fel,  examined  and  interrogat  ut  fupra, 

*  ^i  Williiin     Depones,  *  confortnis  precedent i    (viz. 
Wood ,«.:.-,;,     U^im^j^  i;frood)  in  omnibus  ;  except  as 

to  what  happen  d  betwixt  tiie  faid 
William  Wood  am.d  George  Haines 
in  the  Links  of  Bruntifland,  in  relation  to 
Captain  Madder  and  his  Uncle.  Caufi  Scientia: 
patet.  And  this  is  the  Truth,  as  he  fhall  anfwer  to 
GOD. 

jfohn  Henderfon. 

ROBERT  FORBES. 

Compeared  Anne  Seatcn,  Indweller  in  .Brr^K?- 
i/land,  aged  nineteen  Years,  or  thereby.  Un- 
married :  Y/ho  being  folemnly  fworn,  purged  of 
partial  Coiir.iel,  examined  and  interrogat  tn  fupra, 
Depcnes,  That  (he  wr.s  prcfent  with  George  Haines, 
one  of  Captain  Green's  Crew  (whom  fhe  points 
at  the  Bar)  in  Bruntifland,  at  the  Time  when 
Mrs.  Wilkie  and  her  Son  were  there :  Thar  Mrs. 
Wilkie  delired  the  Deponent  to  endeavour  to  learn 
if  Georges  Haines  knew  any  Thing  of  Captain 
Drummond,  becaufe  the  faid  Mrs.  Wilkie  had  a 
Son  that  went  along  with  him.  Depones,  That 
fhe  the  Deponent  did  accordingly  enquire  at  Haines, 
but  he  denied  that  ever  he  faw  the  faid  Ship,  or 
knew  any  thing  of  her.  Depones,  That  fhe  was 
likewife  prefent  with  George  Haines,  when  William 
Wood,  one  ofher  Majefty's  Artillery,  and  John  Hen- 
derfon, were  in  Company  with  him,  and  that  at  that 
Time,  George  Haines  in  a  melancholy  Fit  expreft 
himfelf  thus :  It  s  a  wonder,  that  fince  we  did  not 
fink  at  Sea,  that  we  are  not  fwallowed  up  with  the 
Ground  ajhore,  for  the  Sins  committed  on  board  of 
Captain  Green'^  Ship.  And  Depones,  That  he  like- 
wife  added,  during  the  lafl  Voyage.  And  Depones, 
That  Haines  faid  to  the  Deponent,  That  he  knew 
more  of  Captain  Drummond  than  what  he  would  ex- 
frefs  at  that  Tme  :  Depones,  That  the  faid  George 
Haines  told  the  Deponent,  That  when  the  Ship  was 
feiz,ed  in  Leith  Road,  he  had  aboard  with  him  that 
■which  he  would  not  have  had  to  fall  in  the  Seizers 
Hands  for  twice  the  Value  of  the  Ship,  but  that 
Vol.  V. 
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he  threw  the  fame  over-board:  Depon.es,  That  fhe 
never  talked  with  Hiines  about  an  old  Sweet-heart 
that  fhe  had  aboard  oi  Captain  DruinmoncCs  Ship, 
nor  did  the  faid  Haines  fay  to  the  Deponent,  That 
fhe  would  never  fee  him  again:  And  Depones,  That 
file  never  heard  Haines  fay.  That  there  was  yet 
aboard  of  the  faid  Ship  what  would  not  be  found 
unlefs  fhe  were  pulled  Board  frofn  Boa;  d :  And  De- 
pones, That  when  the  Deponent  was  enquiring 
of  Haines  about  Mrs.  WilUe's  Son,  that  he  faid 
That  Jhe  deflgned  to  pump  him  as  Mr.  Mackenzie 
had  dme  before.  Caufi  fcientia:  patet.  And  this 
is  the  Truth  as  fhe  fhall  anfwer  to  G  O  D. 

Amie  Seaton. 
ROBERT  FORBES. 

Compeared    Captain  fvhn   Brown    Skipper  in 
Leith, ^  aged  40  Years,    or  thereby,    married, 
who  being  lolemnly  fworn,   purged  of  partial  Coun- 
fel,    examined  and  interro;;ate  ut  fupra:    Depones, 
That  he  went  aboard  the  Ship  the  Worcejler  when 
the  Goods  were  unloaded,    by  Order  of  the  Lords 
Ol  the  Committee  of  Privy-Council,    and   faw  the 
Hatches  which  were  fail  and  fealed,    opened :    De- 
pones, That  on  the  Larboard -iide  of  the  Ship,    the 
Goods  were  much  damaged,    and  that  tew  or  none 
of  the  pack'd  Goods  were  numbered  or  marked, 
which    is   cuftomary ;    and   the   Deponent    himftlf 
never  received  any  Gords  but  what   were  marked, 
that  he  might  know  to  whom  they  belonged.     De- 
pones, That  the  Goods  aboard  the  faid  Ship,  were 
regularly  enough   flowed  :     And  be- 
ing interrogate   *   for  the   Prifoners,     =f  o,,  behalf  of 
whether  or  not  it  be  cuftomary  that     the  Prijoners. 
Goods  be  marked  or  numbered  where 
there  is  a  Supercargo  aboard  :  Depones, 
That  it  is  always  cuftomary,    whether  they  belong 
to  ten,  or  one  Man  :    And  being  interrogate  for 
the  Pannels,    whether  or  not  th.  Reafon  why  the 
Goods  wanted  Mark  or  Number,  mignt  be,  becaufe 
that  the  Goods  were  much  damaged,    and  the  Pep- 
per fpoiled  and  heated.     Depones,  That  where  the 
Goods  or  Pepper  was  fpoiled,    t!ie  Bales  were   all 
rotten  to  Pieces,    but  where  the  Pepp.rand  other 
Goods  were  entire,  there  were  Bales  and  Packs  which 
wanted   both   Numbers  and   Marks:     And   being 
likewife  interrogate   by  the   Pannels,    whether   or 
not  there   were   fome  Packs  and  Bales  that  had  a 
common   Ship-mark,   and   fome  who 
had  only  the  Veftige  *  thereof,  being     *  %'•'• 
near  worn  out.     Depones,  That  there 
were   a   great   many   who  had   a  common  Mark, 
and  that  it  was  plain  and  ob\ious,   and  that  there 
were  others  who  had  no  Mark  at  all,    and    that 
the  moft  Part  wanted  Marks  altogether,    and  that 
there  were  two  or  three    Bales  which  had  the  Ve- 
ftigeofaMark.    Caufi  fcienti^.     The 
Deponent  *  witnciled  the   unloading     *  '^■a^W-tnejl 
of  the  faid  Ship,  at  the  Delire  of  the     '"' 
Lords  of  the    Committee  of  Privy- 
Council,  and  faw,  and   knows   as   he  has  depon- 
ed.     And  this  is  the  Trudi,  as  he  fhall  anfwer  to 
GOD. 

fohn  Brown. 
ROBERT  FORBES. 

Compeared  Archibald  Hodge  Skipper  in  Leith, 
aged  40   Years,    or   thereby,  married  ;  who 
being  folemnly  fworn,    purged  of  partial  Counfel, 
examined  and  interrogate,  ut  fupra.     Depones,  That 
he  was  aboard  tiie   Ship  the  Worcefler  in  Brunt- 
H  h  h  h  2  I  ijland 
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i/Iand  Harbour,  when  the  Committccof  Pnvy  Coun- 
cil came  to  rummage  her,  and  iaw  Goods  un- 
loaded from  aboard.  "  Depones,  That  the  moft  Part 
of  the  Goods  wanted  both  Number  and  Marks, 
which  is  no  wife  common  or  regular  in  any  Ship 
that  ever  the  Deponent  has  feen :  But  the  Deponent 
did  ne\-er  fee  any  Enft-hidia  Ship  unloaded  belore. 
Cnufa  fdenira  putet.     And  this    is    the    Truth,  as 

he  Ihaii  anfsver  to  G  O  D. 

A-chilutld  Hodge. 
ROBERT  FORBES. 

Compeared  'John  Glen  Goldfir-ith,  Indweller  in 
Leitlu  ac;cd  43  Years,  or  .thereby,  _  married, 
who  being  folemnly  iworn,  purged  of  partial  Coun- 
{^■1,  examined  and  'interrogate,  ut  fiipra.  Depones, 
I'hiit  the  fecond  Day  alter  the  Ship  the  JVvrcefier 
came  to  Leitb  Road  in  Summer  laft,  the  Depo- 
nent went  aboard  the  faid  Ship,  and  about  twelve 
a  Clock  of  the  Day,  the  Deponent  was  in  the  Ca- 
bin with  Captain  Madder  and  one  Hammond,  now 
in  England,  as  the  Deponent  is  informed  ;  at  which 
Time  the  faid  Captain  John  Madder  took  a  Seal 
out  of  his  Pocket,  and  asked  the  Deponent,  what 
he  thought  of  tlie  Stoti  African  ^\u\  Indian  Com- 
panies  A^rms,  and  at  the  fame  Time  gave  the  De- 
ponent the  faid  Seal  in  his  Hand,  to  which  the  De- 
ponent did  lock,  and  found  thereon  the  St.  Andrevj's 
Crofs,  a  Dromedary,  or  ,_  amel,  with  a  Caflle  on 
the  Back  o '  it,  and  a  Ship  with  a  Rifmg-Sun  a- 
bove  the  Hdmei,  and  two  wild  Men  as  Supporters, 
and  tnat  the  faid  Seal,  to  the  beft  of  the  De- 
ponent's Memory,  w  as  near  the  Bignefs  of  an  Eng- 
lijh  Hall-  Crown,  and  had  an  Handle  of  Ligninn- 
vita.  And  being  interrogate  if  aboard  the  faid  Ship 
he  did  fee  the  Impreffion  of  the  faid  Seal  upon  any 
Paper  :  Depones  negative.  And  further  Depones, 
That  the  Seal  now  exhibited  in  Court,  was  not  the 
fame  which  Captain  Madder  did  fliow  to  the  Depo- 
nent; and  whereupon  he  has  deponed  as  above,  Cnu- 
fa fcientij:  patet.     And  this  is  the  Truth,  as  he  fliall 

anfwer  to  G  O  D. 

'John  Glen- 
ROBERT  FORBES. 

The  probation  being  ended  as  a- 
"^  Jury  cr,i,r,:J  bovc,  and  the  *  Affize  ordained  to  en- 
■'"  -e'd'ar^nc:  ^]^q(^^  fome  of  the  Affizets  moved,  that 
that  Part  of  the  ]  udges  and  Alleilbrs 
t  S,-';tc/uy  cr  -j-  Interloquitor,  whereby  they  find  the 
Opiniu!.  Crimes  ot  Piracy,  or  Robbery,  or  Mur- 

der, as  libelled,  being  proven  by  clear 
and  plain  Evidence,  II  relevant,  ert.  to 
i/#,.^v//  to  ^^  explained  as  to  thefe  Words,  hehig 
proven  by  clear  and  plain  Evidence, 
if  the  fame  did  require,  that  the  lliid 
Crimes  of  Piracy,  or  Robbery,  or  Murder,  ftould 
be  proven  by  two  or  three  Witnefles,  direftly  pro- 
ving the  forefaid  Crimes:  Or,  ifit  were  only  requi- 
red, that  the  Crimes  of  Piracy,  or  Robbery,  or  Mur- 
der, as  libelled,  being  proven  by  a  clear  and  plain 
Evidence,  as  to  the  cumulative  and  concurring  Pre- 
fumptions,  whereby  the  fame  were  alledged  to  be  in- 
ferred, altho'  two  concurring  Witnefles  fhould  not  be 
found  as  to  every  feveral  Prefumption,  were  fuffici- 
ent :  The  faid  Judge  and  Aileiibrs  declared  their 
Meaning  to  be  in  the  Terms  of  Law,  niz..  That  tho' 
there  were  net  a  direct  Probation  of  cne  Crimes  li- 
belled, per  idoneus  Tejles,  vel  inflrutla  apertifjhnis 
docvjnentis,  by  proper  VVitneifes,  or  made  good  by 
plain  Proofs ;  jet  if  the  Crimes  did  appear  by  the 
Qiialiiications  and  Circumftances,  as  they  were  li- 


belled, to  be  made  out  per  indicia  ad  prohationem  in^ 
duhitata  &  Luce  clariora,  by  undoubted  Prefump- 
tions  as  clear  as  Sun-fhine,  albeit  every  Circum- 
ftancc  and  Qiialification  were  not  proven  by  two 
dirctt  Witnefles,  the  fame  fhould  be  held  for  a  clear 
and  plain  Evidence. 

Thereafter,  according  to  the  Cuftom  obferved  irt 
Criminal  Courts  and  ProcelTes,  That  the  Advocates 
for  the  Purfuer,    and  for  the  Pannels, 
are  allowed  *  bine  inde  to  fpeech  the     '^Onbothfides^ 
Ailize,   and  relume  and  lay  before  the     -^  "^g 
Aflizers,  the  Libel,    with  the  Tnterlo-     j,,,y, 
quitor  paft  thereon,  and  apply  the  Pro- 
bation led  for  pro\'ing  thereof  on  the 
one  Part,  and  on  the  other  to  refume 
the  Defences  for  the  Pannels,  and  to  take  offas  much 
as  poirdile,  the  Weight  of  the  Probation  tor  their  De- 
fence and  Exculpation ;    Sir  David  Dalrympk  her 
Majefty's  Solicitor,  one  of  the  Affiftants  to  the  Pro- 
curator-Fifcal   in  this  Criminal  Pur- 
fuir,   fpoke  to  the  *  AlFize  in  manner     *  J"'']- 
following. 

Gentlemen  of  the  I  N  ,^V  E  S  T, 

O  U  have  before  you  Indiclments  againff  the 
Pannels  upon  very  atrocious  Crimes,  and 
thefe  Indiftments  have  been  fuftained  relevant,  as 
libelled  by  the  honourable  Judge- Admiral,  to  be  pro- 
ven by  clear  and  plain  Evidence.  But  tor  your  fur- 
ther Satisiaction,  at  the  Defire  of  fome  of  your  own 
Number,  m^^de  op.nly  in  Court,  the  Jadges  have 
declared,  That  by  thefe  Words,  Plain  and  clear  E- 
vidence,  they  do  not  confine  the  Affize  to  two  con- 
curring Witnefles,  but  have  lett  to  you  what  Evi- 
dence is  neceflary  to  make  Faith  according  to  the 
Nature  of  the  Crime,  to  your  Conviction. 

Your  Euflnefs  then,  Gentlemen,  is  to  apply  or 
compare  the  Probation  with  the  Indictment,  and 
to  return  your  Verdift  diflind:,  concerning  what 
you  think  proven  or  not. 

It  is  a  Happinefs,  that  this  Truil:  is  in  the  Hands 
of  Perfons  fo  difcerning  and  laithful,    and   theretore 
the  lefs  needs  to  be  faid,    either  for  clearing  the 
Nature  of  the  Crime,    tlie   manner  of  the  Difco- 
very,    or  for  fumming  up  the  Evidences :     But  to 
comply  with  the   Cuflom  of  fuch  Trials   in  this 
Kingiiom,    and    for   preventing  the  Miftakes  into 
which  the  Lawyers   on   the   other   Part,    feem    to 
lead   you  :     Forgive    me    if  after    a 
*  Sederunt  of  twth'e  Hours  fpent  in     *  t^e^iring. 
t  leading  of  the  Pr<;b:ition,    1  detain     f  Ghing  in 
you  a  little    longer  in  Recapitulating     the  Evidence. 
what  has  pafl,  with  feme  few  Obler- 
vations,    1  hope  not  improper,  betore     ||  zuithimw. 
ye  II  enclofe. 

As  to  the  Crimes  contained  in  the  Indiftment, 
it  is  obvious  how  heinous  they  are,  and  how  hate- 
fiil  they  render  the  Perfons  who  are  truly  guilty 
in  the  Eye  of  the  Law  :  A  Pirate  is  in  a  perpe- 
tual War  with  e\'ery  Individual,  and  every  State, 
Chriflian  or  Infidel.  Pirates  properly  have  no 
Country,  but  by  the  Nature  of  their  Guilt,  fepa- 
rate  themielves,  and  renounce  on  the  Matter,  the 
Benefit  of  all  lawful  Societies  :  They  are  worfe  tliaii 
ravenous  Bcaffs,  in  as  iar  as  their  fatal  Reafon 
gives  tliem  a  greater  Faculty  and  Skill  to  do  Evil: 
And  whereas  fuch  Creatures  follow  the  Bent  of 
their  Natures,  and  that  promifcuoufliy.  Pirates  ex- 
tinguifli  Humanity  in  themfelves,  and  prey  upon 
Men  cnly,  efpecialiy  upon  Traders,  who  are  the 
moft  innocent.      The  Crime  of  Piracy  is  complex, 

and 
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and  is  made  up  of  Oppreflion,  Robbery,  and  Mur- 
der,   committed  in  Places  far  remote  and  folitary. 
And  indeed  if  GOD  had  not,  in  a  moft  wonderful 
way,  brought  the  Crimes  whereof  tlie  Panncls  ftand 
accufed,  to  Light,  they  might  have  efcap'd  unpunifh- 
ed  in  this  World,    to  their  own  eternal  Dcftruction, 
and  to  the  great  Lofs  of  fuch  who  may  be  amended, 
or  prevented   by  the  Example  of  their  Punifliment. 
But  altho'  the  Abufes  now  complained  of,  happen- 
ed in  tlie  vaft  Ocean,    and  at  no  lefs  diftance  than 
the  Eajl-Jiidies,    and  that    the  Aftors  were  tied  by 
ob\ious  Rcafon   to  Secrecy  on  their 
t  Arhitr.n-i        own  Account,    and  were  bound  by  a 
CommnnJ.  cf       f  regulcus  Command,  not  to  reveal  or 
their  Captain,     anfwet   Qiieflions  :     And  befides  all 
thefe,  it  is  moft  probable  there  was  a 
moft  impious  Oath  interpofed,  as  ufcs  to  be  in  fuch 
Cafes,  and  which  has  more  Force  to  reftrain  Men  of 
fuch  dcfpcrate  Principles  and  PraQices,  than  all  the 
Ties  of   Religion  or  Nature  :     Ytt  GOD,    in  his 
Providence,    has   let  in  Light  upon  thefe  dark  and 
cruel  Crimes,    as  it  were  by  meer  Accident :  For  I 
prcfume,  you  are  not  ignorant,  that  tlie  firil  Notices 
of  this  Matter  proceeded  from  Words  which  were 
dropt  in  Paffion,  orexprcfs'd  by  the  Weight  of  Guilt, 
concerning  the  Wickedneiies  which  have  been  done 
aboard  the  IVorcefier  during  the  laft  Voyage.  Thefe, 
and  fome  othet  Grounds  ot  Sufpieion  wliich  appear- 
ed  upon  better  Enquiry,    were  the  Occafion  of  the 
Information  given  to  the  Government,  and  how  cau- 
tious the  Lords  of  Her  Majefty's  moft  Honourable 
Privy-Council,    have  been  in  examining  the  Matter 
beiorc   any  Prufecution  was  appointed,    I  perfuade 
my  felt,  that  you  and  the  whole  Nation  know,  and 
are  fatisfied.     And  now  that  the  Probation  has  been 
folemnly  led  in  Prefence  of  this  Court,  and  of  the 
great  Number  ot  all  Qiialities  who  have  been  pre- 
fent ;  I  doubt  not,  it  will  appear  to  you  and  all  Men, 
•who  will  fufter  their  Reafon  to  aft  freely,  that  thefe 
Informttions  have  been  but  too  well  founded. 

The  Indiftment,  as  it  concerns  the  Facts  libelled, 
confifts  chiefly  of  two  Parts.  The  rirft  concerns  a 
Murder  and  Piracy  happening  upon  the  Coaft  of 
Malabar.  The  fecond  concerns  Circumftances  which 
help  to  give  Light  to  that  Piracy,  and  which  Cir- 
cumftances have  happened  iince  the  Arriving  of  the 
IVorcefier  into  this  Country. 

As  to  the  firft,  Gemleinen,  Yon  have  a  Teftimony 
of  the  firft  Witnefs  Antonia  Ferdmando,  who  depones, 
He  cafiie  aboard  of  the  W'orcefter  7ipon  the  Coafl  of 
Malabar,  and  that  about  a  Munth  after,  he  faw  an 
Engagetneiit  betzv/xt  the  Sloop  belonging  t)  the  Wor- 
c-efter,  and  another  Ship  (ailed  by  White-Men,  fpeak- 
itig  Engliili,  and  bearing  fuch  Colours  as  Captain 
Green's  Ship  did  bear ;  and  that  the  Captain  and  fome 
others  of  the  Worcefter'j-  Crevj,  ivent  aboard  the 
Strang(f's  Ship,  and  flayed  about  the  Space  of  aGlafs ; 
that  upon  their  return  to  the  Worcefter,  the  Sloop  luas 
mann  d  out  vjith  trventy  Men,  ofxvhich  Number  -were 
the  Captarri  himfelf,  ijjith  Madder,  Simpfon,  Keigle, 
Kitchen,  and  others  ;  that  the  Sloop  -was  ?}tounted  luith 
4  Guns  and  2  Patteraroes ;  that  the  Sloop  engaged  the 
Stranger  s  Ship,  and  that  there  vjas  a  running  Fight 
for  3  Days,  during  ivhich  Time  the  Worcefter  came 
up  and  fired  at  the  J  aid  Ship,  and  that  upon  the  third 
Day,  the  fa' d  unfortunate  Ship  ivas  taken,  (and  what 
is  fearful  even  to  repeat)  The  Crew  being  about  Ten, 
icere  murdered  and  thrown  over-board ;  that  the  Goods 
■were  brought  aboard  of  the  Worcefter,  and  the  taken 
Ship  was  failed  with  a  Part  of  the  Worcefter'/  Crew 
to  Callicoiloan,  and  there  fold  to  Coge  Commodo  ; 
that  the  Deponent  h'mjtlf  was  wounded,   the  Scar  of 
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which  Wound  xi^as  fjown  to  you.  Gentlemen,  and  the 
Court ;  and  that  he  was  commanded  to  keep  Secrecy 
under  the  Ivghefi  Peril,  and  that  the  fery  Upper-Coat 
which  he  wears  (and  in  my  Judgment, 
appears  to  be  Scots  "^  Rugg)  was  a 
Part  of  the  Spoil. 

As  to  this  Teftimony,    Gem'emtn,  There  are  fe- 
veral  Things  very  obfervable,  fuch  as 
the  fStayednefs,  Simplicity  and  Con-     t  ^clidity. 
ftancy  of  this  Witnefi,  who,  in  many 
Examinations  before  the   Council,    and  Committee 
or  Council,    has  uniformly  given  the  fame  Account 
which  he    has    now   deponed  before  this   Honour- 
able Court ;    not  in  the  f-ime  Form  of  conceived 
VVui'ds,  bur  materially  the  fame,    tho' 
the  '  Interrogators  ha\  e  been  changed  :     *  S^jefiio/n. 
And  I  think,  it  adds  to  the  Weight  oi 
his  Feitimony,  that   yc  are  Wirnefles 
how   it  was    \  emited,    while  he  was     t  Given. 
under   heavy   Sicknefs,   and  forced  to 
lie  down  at  the  End  of  the  Table. 

2.  It  is  obfervable,  that  this  Witnefs  .-^Kfow/o  F^r- 
dinando  had  no  acceffion  to  the  difccvering  of  this 
Matter,  nor  was  at  all  an  Informer  :  Bu,;  the  Matter 
being  enquired  into,  he  did  plainly  and  noneftly  ac- 
knowl.dge  from  tiie  Beginning,  as  he  has  now  de- 
poneci :  Neither  was  the  Story  Hrft  told  at  Leith, 
nor  fmce  the  Pannels  arriving  in  our  Harbours:  But 
it  appeai-s  by  the  Teftimony'of  Auiomo  Fraucifco  the 
other  Black,  (who  ihew  s  a  great  Inclination  to  favour 
Captain  Green  and  tiie  Pannels)  that  Ferdinando 
gave  him  the  fame  Account  in  fubftance  upon  the 
Coaft  of  Malabar :  And  this  is  further  confirmed 
by  String7nan  the  Cook,  who  told  in  feveral  Exami- 
nations before  tlie  Council,  that  fhortly  after  the  faid 
Stringman  came  aboard  on  the  Coaft  of  Bengal,  Fer- 
dinando who  was  his  Mate,  gave  him  the  like'Accotait 
of  the  Scory :  So  that  it  is  morally  evident,  that  this 
Account  ot  the  Crime  was  not  invented  with  any 
View  of_  a  Trial  againft  the  Captain  and  his  Crew. 

3.  It  is  worthy  your  Notice,  that  Captain  Green 
had  been  aboard  of  the  unfortunate  Ship  taken,  as 
a  Friend,  and  had  Opportunity  to  fpy,  that  the 
Crew  being  but  about  ten,  were  too  weak  to  man 
or  detend  a  Ship  of  23  Guns,  which,  no  doubt, 
emboldned  him  to  undertake  the  Wickednefs  com- 
plained of. 

It  is  obfervable,    That  the  fe\-eral  Parts  of  Fer- 
dinando's    Tefiimony    are    fortified    by    concurriii:>- 
Prool's.     As  firft,  by  the  Books  iound  aboard,  it  ap- 
pears,   that  the  Sloop  was  furnifhed  with  Arms  in 
the  Month  of  February  libelled,    and  that  the  Arms 
were  fuch  as  t!ie  Teftimony  mentions.     2.  He  fhows 
you  the  Scar  of  his  Wound  upon  his  Arm  ;  and  as 
he  depones,  that  he  got  it  in  the  Engagement,  fo  the 
Chyrurgeon   depones.    That  he  net  only  faw  it,    but 
thatfijortly  after  the  hearing  of  the  Shoot- 
ing, he  had  taken  the  *  Dreffing  from     **■  Plaijhr. 
off  the  Wound,  and  found  it  a  FraElure, 
and  that  it  look'd  like  a  -Gun-Jhot,  and  that  the  Black 
came  to  his  Chcft  a  jew  Day^  thereafter  to  have  it  dieft 
aboard.      3.    The    Teftimony  of  Ferdinando  is  alio 
confirmed  by  the  Depolicions  of  Francifco  and  Mr. 
May,    as  to  two  \ery  notable  Articles,  viz,.    The 
bringing  oj  the  Goods  aboard  about  that  Time  :    And 
by  the  Teftimony  of  the  faid   Mr.  May,  as  to  the 
Ship  taken,  riding  at  the  Stern  of  the  IVurcefler.     4. 
Captain  Madder's  fevere  Commands  for  obfervingof 
Secrecy,   is  not  only  deponed  upon  by  Ferdinando 
the  firft  Witnefs,    but  alio  by  May  the  Chyrurgeon, 
very  circumftantially  :  When  Mr.  May  asked  an  in- 
nocent 
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nocent  Qiieftion,  as  oile  fliould  think,  upon  feeing 
the  Deck  lumbered  with  Goods,  Mr.  Madder  an- 
fwers,  cnrung  him,  and  bids  him  mind  his  Plaiftcr- 
Box.  When  May  goes  to  his  Cheft,  there  came 
three  Men  to  be  drelled  of  their  Wounds,  of  which 
the  Black  was  one.  May  asks  them  how  they  came 
to  be  wounded,  but  Madder  had  followed,  and 
commands  Silence  on  their  Peril ;  but  Mr.  May  per- 
fifting  in  his  Enquiry,  Madder  goes  to  the  Com- 
mander, and  brings  a  pofitive  Order  to  anfwer  no 
Qiieftions:  Thus  Ftrdiriando  and  Alay  concur  as  to 
the  Command  of  Silence.  Now,  1  put  it  to  your 
Confcienccs,  Gentlemen,  if  ye  think  this  Myllery 
was  ufed  to  cover  a  common  Accident  ;  or,  it  ra- 
ther you  are  not  fatisried,  that,  joining  the  Tefti- 
mony  of  Ferdinando  with  the  Wounds,  and  the  Si- 
lence fo  rigoroafly  impofed,  the  Goods  brought  a- 
board,  the  riding  of  the  taken  Ship  at  the  Stern  of 
the  Worcefter,  they  do  not  evince  the  Certainty  of 
the  Piracy  and  Murder  libelled,  as  far  as  the  Na- 
ture of  the  Thing  can  admit. 

To  thefe,  Gentle?nen,  Ye  would  he  pleafed  to  join 
in  your  Obfervation,  That  it  is  owned  and  demun- 
ftrated,  from  the  Books  taken  aboard  of  the  IVor- 
cefler,  that  tliere  fprung  a  Leak  in  the  faid  Ship  on 
the  Coaft  of  Malabar  ;  and  that  it  had  been  molt 
natural  for  the  Pannels  to  have  carried  their  Ship  to 
Goa,  or  to  Surat,  which  was  within  Ten  Degrees 
Sailing,  or  thereabouts ;  yet  the  Pannels  did  chufe, 
rather  than  continue  on  that  Coaft,  to  run  along  in 
a  leaky  Veflel,  a  dangerous  Courfe,  round  the  Pe- 
ninfula,  antl  the  Illand  Keilcn,  to  che  Bottom  of  the 
Bay  of  Bengal,  a  Courfe  of  about  Seven  or  Eight 
Hundred  Leagues.  But  that  Fatigue  and  Rifque 
was  fmall,  when  compared  with  the  Danger  ot  re- 
pairing their  Ship  on  a  Coaf:,  where  their  Crimes 
might  be  more  cafily  difcovered.  2.  It  is  rema.rka- 
ble,  that  the  Books  found  a-board,  and  now  lying 
before  you,  contain  the  full  Inftrue];ions  given  to 
Captain  Green  and  his  Company,  from  their  alledg- 
ed  Owners,  which  have  fomediing  myfterious  rrom. 

the  very  Beginning.  I  have  had  little 
*  Ofporti//:ity.     *  Occafion   to  perufe  them,    having 

feen  them  this  Motning  for  the   hrft 

Time.  But  one  Thing  I  could  not 
t  Ouferve.  but  ]  notice.  That  in  the  Liftructions, 

one  Article  contains  a  Cypher,  in 
which  the  Captain  or  Supercargo  was  to  corrcfpond 
with  their  Owners.  And  altho'  this  Cypher  leems 
to  be  nice,  and  well  enough  devifed  at  firft  to  cover 
the  Corrcfpondence  from  any  ordinary  Curioiity  ; 
yet  fo  great  Anxiety  has  been  fhown  concerning  this 
Cypher,  that  the  Freighters  fend  a  Letter  alter  the 
Ship  ;  adding  an  Inftruction,  That  befides  the  Cha- 
racter to  be  ufed,  there  fhould  be  this  further  Dif- 
guize  added,  that  the  laft  Letter  of  the  preceding 
Word  fhould  be  always  repeated  before  the  rtrft 
Letter  of  the  next  Word  ;  of  which,  for  Illuftration, 
the  Letter  contains  an  Example,  giving  Direction 
how  Letters  fhould  be  addrels'd  to  the  Writer  him- 
Iclf  But  neither  was  this  Caution  fufficient :  For 
next  Day  another  Letter  is  written,  relating  Rill  to 
the  Cypher  ;  and  wherein  the  Writer  exprefly  advifcs, 
that  the  Letters  from,  the  Ship  fhould  not  be  directed 

to  himfelf,  but  to  a  Scrivener  living  in Street, 

London  ;  and  tlvit  they  fhould  not  be  fubfcribed. 
Why  all  this  Myftery  ?  The  Corrcfpondence  muft  be 
in  Cypher ;  and  this  Cypher  exquilite  and  refin'd  : 
And  yet  the  Letters  to  be  addrefs'd  to  a  Third  Per- 
fon,  obfciure,  for  what  I  Know.  They  were  not  to 
contain  any  Addrefs  or  Subfcription,  which  fhould 
either  difcover  the  Writer,  or  the  Perfon  to  whom 


he  writes.     Fair  Trading  requires  no  fuch  AiTtcla-' 
tion. 

But  further,    you  will  be  picafed  to  take  notice,' 
That  the  outward  Cargo  for  a  Ship  of  200  Tuns, 
and  20  Guns  mounted,  failed  with  3(5  Men^  was  in 
Value  but  999  /.   i-j  s.  id.  Sterling  ; 
which  appears   by  the   *  Document     *  Voucher. 
produced  by  themfelvcs,  for  inftruft- 
ing  their  Entry  at  the  Cujlom-Houfe ;   and  that  too,^ 
tor  the  moft  part.    Arms.     I  have  not  fo  much  Ex- 
perience in  Matters  of  Trade  ;   but  to  me  it  feeras 
very  ftrange,    th.at  a  Voyage  fo  exceedingly  hazar- 
dous and  expenfive,  fliould  have  been 
undertaken  with  fo  fmall  \  Means.  And     1 5/ai-f. 
thefe  Things,  in  the  very  undertaking 
ot  the  Voyage,    being  joined  with  the  flircwd  Evi- 
dences of  the  Crimes,    whereof  thefe  Pannels  ftand 
accufed,    feem   to  be  of   very  great 
weight  :    And  where  fuch    *  Fincnefs     *  Cunn'mg. 
occurs  in  the  Entry,  and  the  Eftects 
are  fo  Tragical,    in  fuch  an  Enquiry  ;    I  hope,    I 
ihall  be  forgiven  by  every  body,    having  laid  themi 
before  you  with  as  much  Tendernefs  to  the  Freighters 
(with  whom  I  have  nothing  to  do)  as  polfible. 

As  to  the  Second  Part  of  the  Libel,  I  mean  thefe; 
Circumitances  which  concur  to  give  Light  to  the 
Crimi-s  chiefly  libelled ;  there  is  alfo  fufHcient  Evi- 
dence. The  firft  Of  thefe  Circnmftances,  is  what 
concerns  Mr.  Reyaoldi,  one  of  the  Pannels.  The. 
Indictment  bears.  That  there  was  a  Letter  found, 
writ  to  him  by  Iiis  Wire's  Sifter,  in  Return  to  one 
of  his  writ  to  his  Wife ;  wherein  his  faid  Sifter  ad- 
vifes  him  to  confefs ;  adding.  That  in  hi^  own  Let- 
ter, which  fhe  had  feen,  he  fays,  T"}: at  June  uf  their. 
Men  had  bafely  confefs'd  •  which  implied,  Ciiat  they 
were  guilty  And  Reynolds  being  quefl'o'-"»d  npori 
this  Letter,  produced  the  Ccry  j:  \.\s  Leicer  l  j.,is 
Wile,  whith  occafioned  his  :;i-.>,r'o  wiitiug  to  .:i',:., 
agreeing  witli  this  Letter.  Thefe  you  have  before 
you. 

I  am.  not  ignorant,  that  Ferdinando  (the  firft  Wit-' 

nefs)  fays.    He  l/ei/eves  Reynolds  was  ajhore  :    But 

the  T-.Rirnony  as  to  that  is  not  politive  ;  neither  is 

it,    in  my  Judgment,  iufficicnt  to  take  oft  the  Ac- 

celTijn   to  the    Crime,    or  j  Art  and 

Part  libelkd  ;    fince  the  faid  Reynolds     ^  Contrhing 

-   ,      ^   '      „  ,        ,    -^      ^         and  A3ing. 

was  ot  the  lame  Crew_,  ana  did  not  le- 

parate  himfeii  from  them  ;  and  it  is  moft  prefuma- 
ble,  had  his  own  Share  of  the  Booty.  Beiides,  it's 
plain  from  the  Letters,  he  was  confcious  10  the 
Truth,  which  (he  fays)  was  bafely  confefs'd:  And  it 
is  of  little  weight,  what  has  been  otler'd  as  a  Glofs  ; 
■viz...  bafely  conjefs'd,  is  as  much  as  if  he  had  laid, 
falfly  told  Stories.  For  in  the  ordinary  way  of  fpeak- 
ing,  to  confefs,  is  to  tell  true  ;  and  the  Adverb  bafe- 
Iv,  implies  no  more  than  if  he  had  faid,  that  they 
had  ungeneroufly  contellld  ;  tho'  it  be  indeed  rather 
a  Duty,  whatever  Mr.  Reynolds  thinks. 

The  next  obfervable  Civcumftance  is  what  con- 
cerns George  Haines :  As  to  whom,  by  laying  toge- 
ther the  Teftimonies  oi  Jajncs  Wilkie,  Kenneth 
Mackenzie,  William  Wood,  John  Heuderfon,  and 
Aime  Seaton,  you  will  find  it  proven.  That  upon 
asking  a  Qiieftion  about  Driamnond's  Ship,  Haines 
fell  in  a  Paffton ;  by  the  Depolitions  of  Wilkie  and 
Kenneth  Mackeuxie.  2.  That  Haines  faid,  'That 
ivhen  the  Ship  the  Worcefter  was  feized  in  the  Road 
of  Leith,  he  had  that  in  his  Cifcdy,  which  he  would 
not  have  fallen  in  ihe  Seizers  Hands  for  twice  the 
Value  of  the  Ship  ;  and  that  he  threw  it  ci-er-ioard; 
is  proven  bv  the  Teftimonies  of  Ja?nes  WilLie  and 

Amxe 


1704. 

Amie  Sea'oii.  ;.  That  James  Wilkies  Mother  em- 
ploy'd  Anne  Seatoa  to  enquire  of  Haines  concerning 
her  Son,  who  had  gone  Dofcor  to  Drummmi\  Ship  ; 
is  proven  by  the  Teftimonics  ot"  IVdkie  and  Seaton- 
And  Kenneth  Mackenzie  depones,  That  lie  was  pre- 
fent  when  the  faid  Amie  Seaton  gave  an  Account  of 
what  had  pafs'd  betwixt  her  and  Haines  ;  and  that 
fhe  told,  that  Haines  {aid,  'They  had  a  Defign  to  pump 
him  :  And  that  being  aslv'd  why  he  fell  in  a  Paffion 
at  the  mentioning  or  Captain  Dnimmond  ?  He  an- 
fwered,  T^hat  he  hiew  77iore  of  Captain  Drummond 
than  he  xvonld  tell.  And  Anne  Seatcn  concurs  with 
Mackenz^ie  as  to  theie  Particulars.     4. 

*  Lrdr  out.         Thai  Haines,in  a  melancholy  Fit  *burli; 

forth  in  thcfe,  or  like  Words,  It's  a 
•Vucnder  that  Jince  ire  did  not  jink  at  Sea,  God  does  not 
open  the  Earth,  to  fivalkto  us  zip  at  Shove,  for  the 
JVickedncfs  cnnniitted  during  the  laft  Voyage,  in  that 
eld  Bitch  Befs  ;  (pointing  to  Captain  Greens  Ship) 
is  proven  by  the  concurring  Tcftimonies  of  IPlliiam 
IVbod,  John  Henderfon,  and  Anne  Seaton.  And,  5. 
That  Haines  laid,  If  -u^hat  Captain  Madder  did 
during  the  lafl  Voyage,  'Cere  as  iiell  knoian  as  what  his 
Uncle  undertook  at  Amftertlam  ;  he  deferred  as  much 
at  i-'is  Umle  met  -vjith;  lihichivas,  to  be  boiled  in  Oil; 
is  only  attefled  by  JViliiarn  Wood.  Nor  does  every 
minute  Circumftnnce  need  a  concurring  Probation. 

Having  thus  laid  before  you  the  Indi(5rment  and 
Probation,  conjoining  thefe  Proofs  ;  which,  I  am 
confident,  to  all  impartial  Men,  will  appear  clear 
and  plain  Evidence  of  the  Crimes  ot  which  thek 
Pannels  av-  accufed  ;  1  fhall  take  Liberty,  in  the 
next  place,  to  precaution  you  againft  certain  Inlinu- 
ations,    which   the    Pannels   Lawyers 

*  Ez'tdence         |^^,g  ^jfcoyer'd  wiien  the  *  Probation 
1U/1S  eiving  III.  ,. 

was  a  leading. 

I  need  beat  little  Pains  to  convince  you,  that  the 
firft  Witnefs,  tho'  a  Black,  is  a  legal  Witnefs ;  fee- 
ing that,  upon  full  Debate,  has  been  already  deter- 
mined by  the  Honourable  Judges.  And  indeed,  be- 
fides  that,  he  is  not  only  a  Man,  but  a  Chriftian, 
and  adduced  for  proving  a  Crime  covered,  commit- 
ted at  Sea,  which  is  more  folitary  than  any  Defart 
at  Land.  His  Teftimony  had  fuch  a  diftinguiiha- 
ble  Air  of  Truth  and  Sincerity,  as  made  him  not 
only  a  legal  Witnefs,  but  a  very  material  and  proba- 
tive one.  But  the  Pannels  Lawyers  would  fain  have 
obferved  fome  Inconiiftency  in  his  Teftimony,  and 
betwixt  it  and  that  of  Mr.  Mays  :  For,  fay  the\-, 
Ferdinando  depones,  that  he  came  aboard  Two  Tears 
and  a  half  ago  ;  and  that  the  Aclivii  happen  d  about 
a  Month  after  he  came  aboard ;  fo  that  ic  muft  Iiave 
been  in  the  Month  of  November,  1702.  and  not  in 
the  Months  of  Ftbvua-^y,  March,  &c.  1705.  But 
yt  were  Witncfles,  that  the  Black  did  not  depone 
pofitively  as  to  the  l^imc  of  his  coming  aboard, 
but  faid  it  was  about  Two  Years  and  a  half 
ago  ;  and  that  the  Engagement  was  about  a  Month 
alter.  Both  thefe  Delignationsot  the  Time  admit 
a  Latitude  :  And  he  was  fo  cautious,  that  he  ftopt 
again  before  he  ligncd  his  Oath  ;  until  it  v.'as  told 
him,  that  it  could  not  be  otherways  underftood. 

But  then  they  urge,  That  he  depones,  that  the 
Engagement  happen'd  betwixt  Tiltuherrie  and  Calie- 
cut,  upon  the  Coafl:  of  Malabar ;  yet  Mr.  May  de- 
pones, that  he  heard  the  Shooting  at  CalHcoikan  ; 
which,  fay  they,  being  at  fuch  a  vaft  Diftance  from 
Tiliicherrie,  was  impoffible. 

But  thefe  Gentlemen  do  not  obferve,  that  the 
Engagement  continued  for  Three  Days ;  and  that  it 
is  exprefly  deponed,  there  was  a  running  Fight 
during  that  Time  :    So  tliat  tho'  the  Beginning  of 
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the  Atrack  might  have  bsen  betwixf  Tiliicherrie  an' 
Callicm,  yet  it  might  have  continued  along  the  Coall" 

Neither  is  it  ot  more  Moment  what  thefe  Gen- 
tlemen obferve,  that  the  Stranj^ers  Ship  attacked 
might  have  in  Three  Days  got  oft":  Becaiife  it  ap- 
pears, fhe  was  attacked  and  purfued  by  the  Sloop, 
which  was  a  light  VelVel^ ;  and  the  Ship  it  (elf  at- 
tack'd  was  weakly  mann'd,  having  but  about  Ten 
Men  aboard,  and  a  Ship  of  20  Guns. 

But  it  may  pofllbly  be  further  urged,  That  the 
Black  deponed,  that  Mr.  Loveday  and  Mr.  Linft.  tU 
were  aboard  the  Sloop  ;  whereas  Mr.  May  depones, 
lliat  Mr.  Linfieed  was  left  at  Keilvn  ;  and  that  he 
heard  him  orda'd  to  go  a-fhore  before,  and  l*iw  him 
taken  into  the  Ship  fome  Time  afterwards. 

But  neither  is  there  «ny  Inconfiftency  in  thi^  Par- 
ticular, betwixt  thefe  Two  Oaths  :  For  Mr.  May  de- 
pones, that  when  the  Ship  came  upon  the  Coaft  of 
Malabar,     he  himftlf  was  put  a-fhore  :    And  altho' 
before  he  v.as   put  a-fhore  he   heard   Li-.fleed  and 
Hammond  ordered  a-fhore,    yet  he  did  not  fee  them 
go  ;    f  J  that  Linfieed  might   have  continued  in  the 
Ship  netwitiift anding.       Or,    in  the  next  place,  let 
us  fuppofe  that  Linfieed  had  once  gone  a-fhore ;  does 
it   from  thence  n.cellarily  follow,   that  he  did  not 
come  aboard  again,    till  the  Doftor  faw  him  taken 
up  ?  Certainly  it  does  not ;  for  Mr.  May  continued 
a  very  long  Time  a  fhore.     But  now  granting  what 
thefe  Gentlemen  fo  earneftly  defire,    that  Ferdinando 
had  been  miftaken  as   to  feme  fuch  Circumllance  ; 
can  that  overturn  liis  Teftimony  ?  The  Thing  hap- 
pening upwards  of  Two  Years  ago  :    The  Subjeft 
was  an  Engagement  at  Sea  ;  perhaps  the  firft  Fight- 
ing^ ever  he  was    Witnefs  to  :     And  the  Conhilion 
which,  for   the  moft  part,  is  incident  to  the  firmeft 
Spirits  in  their  firft  Adventures,  might 
excufe  this  Witnefs,  if  in  a  *  minute     "*■  jhall. 
Circumftance  he  had  miftaken  ;  feeing 
his  Oath,  as  to  what  is  material  and 
cllentiai,  is  moft  pregnantly  |  aftruft-     \  fuppo,->ed. 
ed,  as  has  been  already  fiud. 

It  may  be  likeways  obferved,  That  it  was  very 
much  urged  for  the  Pannels,  that  Ferdinando  came 
aboard  the  Ship  at  Anjango,  only  Two  Days  before 
the^Ship  parted  from  the  Coaii  oi  Malabar :  But 
tho'  that  were  true,  it  would  be  little  to  the  Pur- 
pofe  :  For  it  is  evident  by  his  own  Depofition,  that 
at  firft  he  enter'd  to  the  Service  of  Mr.  Lo'veday,  the 
Purfer;  and  that  he  cnme  aboard  of  the  Sloop  at 
Caficoihan  with  Loveday  ;  and  the  Sloop  was  "the 
chier  Inftrument  made  ufe  of  in  the  Piracy 'libelled. 

It  is  not  unlikely,  that  the  Lawyers  on  the  other 
fide  will  amufe  you  with  Obfervcs  upon  Mr.  Maf'^ 
Teftimony  ;  as  that  he  is  but  a  Wit- 
nefs   "^  de  audita,    not    iia\ing   been 
prefent   at    the  Adion  :    But  in  this 
they  are  again  miftaken ;    for,  as  I  take  it,  a  Wit^ 
nefs  de  auditu   is  fuch  an  one,    who  repeats  at  fe- 
cond-hand :  As  if  Mr.  May  had  deponed,  that'ano- 
ther   Perfon  had   told  him  he  had  heard  Shooting. 
But  fince  our  Hearing  is  as  much  to  be  depended 
on  as  our  Seeing,  in  what  concerns  the  proper  Ob- 
jed  of  the  Ear,    Mr. /V/,z;'s  Teftimony,  which  chiefly 
confifts  of  what  he  heard  and  faw  himfelf,  is  not  in 
the  Senfe  of  Law  de  audita.     Mr.  May  depones  he 
heard  tiie  Shooring  ;  and  the  next  Day  th.at  he  came  .- 
down,    he  fav/  the  IVorcefier  riding,    witii  another 
Ship  at   her  Stern  ;    and  that  he   law  feme  of  the 
Crew  come  afhore  in  a  Boat ;    and  ;;'iat   they  told 
him   that    thet  had  brought  in  a   S;un  ,    and  that 
Coge  Commodo,    t;i-   the  Li;;guifler,    t...ld*.aim   he  had 
bought  the  Ship.     He  faw  and  handxcd  the  niacins 

W^ounds  : 
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Wounds :  He  was  Eye  and  Earwitnefs  to  Madder's 
threatning,  and  impofing  a  rigorous  Silence.  In  all 
this  there  is  nothing  properly  de  auditu. ,  ror  that  the 
Seamen  told  him  they  had  brought  in  a  Ship,  did 
nor  depend  barely  upon  their  telling,  but  upon 
thei'j  Circumltances,  that  they  were  the  Perfons 
brought  it  in ;  and  that  the  Ship  was  riding  under 
his  Eye,  at  the  Stern  of  the  JfA/rcefter.  And  juft  fo 
wiiat  he  heard  from  Coge  Comnindo,  and  the  Linguifier, 
being  upon  the  Place,  and  feeing  the  Ship  under  his 
Eye,  is  not  to  depone  only  de  auditu,  but  has  as 
much  Evidence,  as  is  necellary  to  create  a  kill  Cer- 
tainty in  the  Mind  ol'  any  reafonable  and  indifte- 
rent  Perfon. 

As  for  the  other  Circumftances,  I  beg  Liberty  to 
forewarn  you,  Gentlemen,  That  every  Thing  mate- 
rial is  proven ;  and  that  even  as  to  the  Icafl:  Circum- 
ftance,  there  is  fomc  Evidence.  That  the  Goods 
were  not  regularly  marked,  as  is  ordinary  in  fair 
'  Trade,  is  proven  by  the  Oaths  of 
'^Mqfta-s  rf  *  Skippers  :  That  the  Seal  of  the  A- 
"  ''^^'  frican  Company  was  feen  in  the  Hand  of 

Captain  Madder  ;  is  deponed  by  Glen,  a  Seal-Cut- 
ter, who  could  not  well  be  miflaken  in  a  Matter  of 
that  kind.  And  in  like  manner,  that  there  was 
fomething  aboard  of  the  Wurcefter,  which  would 
not  be  found,  tho'  they  fhould  tear  her  Board  from 
Board;  is  deponed  by  'Ja7nes  IVilkie.  None  of; 
thefe  Circumft ances  are  abfolutely  without  Evidence : 
And  the  reft  of  the  Libel,  both  what  is  eflential, 
and  even  as  to  Icfler  Circumftances,  is  diftindlly 
and  plainly  proven. 

To  conclude,  Gentlemen,  As,  on  the  one  Hand, 
you  are  to  be  very  tender  of  admitting  that  for  a 
Proof,  in  a  Cafe  of  Life  and  Death,  which  ought 
not  to  be  admitted  ;  fo  you  muft  be  careful  not  to 
rcjeft  fuch  Evidence,  as  muft  com  incc  the  whole 
World,  that  thefe  unhappy  Criminals  are  guilty  of 
the  cruel  and  atrocious  Crimes  libelled.  Take  the 
Matter  in  its  whole  Series :  The  aftefted  Darknefs 
in  the  Entry  to  the  Undertaking,  a  Correfpondence 
in  Cypher,  wherein  the  Parties  were  neither  to  be 
mentioned  on  die  Cover,  nor  in  the  Letters,  nor 
were  they  to  fabfcribe.  That  the  Cargo  was  incon- 
fiderable,  and  chiefly  compofed  of  Arms,  not  to 
the  Value  of  a  Thonfond  Pounds  Sterling.  And  it 
feems  almoft  ridiculous,  that  a  Ship  of  200  Tuns, 
with  20  Guns  mounted,  failed  by  36  Men,  fliould 
be  fent  to  the  Eaft-Lid'es  upon  an  ordinary  Ad\'en- 
turc,  with  fo  invaluable  a  Cargo :  And  join  with 
that  the  Evidence  of  the  Murder  and  Robberies, 
mentioned  in  the  Lidiftmenr.  Conlider  how  much 
Light  the  Providence  of  GOD  has  difcover'd  in  fo 
dark  a  Crime,  committed  in  a  Place  fo  diftant  and 
folitary  ;  and  1  am  confident,  you  will  conclude 
^ith  me,  lliat  the  Murder  and  Piracy  is  proven. 


Jury. 


The  Advocates  for  the  Pannels  did 
ypeah  to  th       ^,fg    ^^    ^i^^,ij.    p.^^^    *  fpg^.^,!^    ji,^  A,-_ 

"'^'  fizc,  by  rcfuming  the  Defences  for  the 

Pannels,  and  for  taking  ofr'thc  Weiglic  of  the  Probati- 
on led  againft  them,  and  by  alledging  what  could 
te  further  faid  for  their  Exculpation  and  Defence. 
But  thefe  Speeches  having  been  made 

*  O/-/-""'"'  ^y     *  e:cte}npore,    &  viva  voce,  albeit  the 

wordof  mouth.       ,    ,  r       1      r>  1  1    /'      i 

Advocats  for  the  Pannels  were  delired 

t  Ti'"l-  at  the  printing  of  this  fiProcefs,  to  give 

in  to  be  printed  a  full  Copy  oi  what 

they  had  faid  in  Defence    to  the  AiTizc  ;    yet  they 

<ieclined  to  do  the  fame. 

The  Judge  of  the  High  Court  of  Admiralry  and 


Afleffors  ordain  the  *  Ainze  prefently     *  Jury  to 

to  inclofe,  and  to  return  their  Verdift     -f'thdratu. 

upon  Friday  next,  being  the  Sixteenth 

of  March  Inftant,    at   Ten   a,  Clock 

in  tiie  Forenoon  ;    and  the  j  hail  Fif-     t  -^hok. 

teen  Affizers  to  be  prefent,  each  under 

the  Pain  of  Three  Hundred  Merks,    and  continue 

the  Dyet  till  that  I'ime:  And  ordain  the  Pannels  to 

be  carried  back  to  the  reipeCtive  Prifons. 

ROBE kT  FORBES,  I.  P.  A. 

CURIA   JUSTICIARIA  fupre- 

mx  Curi^  Adi/iiralitatis  tenia  in  Pratorio,  vet 
nvvd  Domo  Sejjionis  Burgi  de  Edinburgo,  de-- 
ci-mo  fexto  die  Mei/Jt.<!  Manii,  1705.  per  Judi- 
cem  dicta  Curia,  (j  per  Honnratifflmos  Viros^ 
joannem  Comitem  de  Loudoun,  Joannem  Do- 
minujn  de  Belhaven,  Dominos  Robertum  Dun- 
das  de  Arniftoun,  Joannem  Home  de  Black- 
adder,  eir  Joannem  Cockburn  de  Ormiftoun, 
JJfeJJores. 

Curia  legitime  affirmata. 

The  faid  Day,  the  Perfons  who  pafs'd  upon  the 
Affize  of  Captain  'Thomas  Green,  Commander  of 
the  Ship  the  Wurcefter  ;  Captain  John  Madder^ 
Chiei-  Mate  of  the  faid  Shin  j  John  .Reynolds,  Second 
Mate  ;  Tlmnas  Liiifieed,  Aiuftanr,  Supercargo  j 
ya?ncs  Burn,  Bcatfwain  ;  James  S-mffm,  Gunner; 
Andre-jj  Rohertfon,  Gunner's  Mate  ;  'j(hn  Bruckley, 
Seamen  ;  George  Kitchen,  Seaman  ;  Henry  Keigle^ 
Carpenter  ;  George  Haines,  Steward  ;  ^^amuel  IVil- 
cocks,  Chyrurgeon's  Mate  ;  George  Glen,  nnd  Alex- 
ander Taylor,  Seamen  ;  Jchn  Bannan:ine,  Seaman ; 
returned  their  Verdifl  in  Prelence  oi  fhe  faid 
Judge  and  Afleflbrs  .-    'heieot  the  Tenor  follows. 

Edinburgh,    tlie      14th    Cv    March, 
170J.    The   *Affi2e  having  incl. 'led,     *  Jf 7  ^-"^'-"''^ 
did  chuie  Sir  James  tlemmg,  o\   Ka- 
thcbyrcs,    to    be    their  t  Chancellor;     "t  ^'•■'""^"■ 
and  WiPiajn  Neilfun,  Merchant  in  Edinburgh,  to  be 
their  Clerk  t     And  having  confider'd  c'lr  Two  In- 
dictments pnrfued  at  the  inhance  or  M;.  Alexander 
Higgins,    Procurator-Fifcal    of  the  High-Court  of 
Admiralty,    againft  Captain  TImnas  Green,    Com- 
mander ot  the  Ship  the  fVirce/ler;    Captain   John 
Madder,  Chief l>,late  o-'  the  faid  Ship  ;  John  Reynolds^ 
Second  iViate  ;    Tomas  Linfleed,    A  lliftant,  Super- 
cargo ;  Janici  B  rn,  Bcatfwain  there  ;  James  Simp- 
Jln,  Gunner;    Andrew  Robenfon,    Gunner's  Mate ; 
John  Brnckley   Seaman  ;    George  Kitchen,    Seaman ; 
Henry   Keigle,  Carpenter  ;  George  Haines,  Steward ; 
Sa?nuel  IVilcccks,  Chyrurgeon's  Mate  ;  George  Glen, 
and  Alexander  Taylor,    Seamen ;    John  Bannantine^ 
Seaman  ;    with  the   Debate  upon   the  faid   Inditt- 
ments  ;  and  the  Judge  of  Adiniralty  and  AirelTors, 
their   Interloquitor,     anei    Explanation    thereupon, 
with  the  Depofition  or  vVitnerfes  ad- 
duced by  the    Purfuer    *  thereintil  :     ci}/^"" 
They  by  Plurality  of   Votes,  find,    that 
there   is  one  clear  IVitnef'.  as  to  the  Piracy,    RolLery, 
and  Alurder  libelled  ;    and  that    there  are   accumula- 
tive and  concurring  Prefumptivns  proven,  for  the  Pi- 
racy   and  Robbery  fo  libelled  :    But  find,    that  John 
Reynolds,  Second  Mate  of  the  faid  Ship,  v:as  ajhore 
at  the  Time  of  the  A^ion  libelled: 

Sic  f.:bfcribitur. 


Foreman. 


Ja.  Fleming,   ^  Chancellor. 
miL  Neilfon,  Clerk. 

Thereafter 
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for  Piracy. 


'fhereattcr  Mr.  David  forks,  Ad- 
•\Fo-jjer.  vocate,    produced    a   t   Procuracory 

from  the  Company  ot"  Scotland  tra- 
ditog  to  Africa  and  the  Indie!,  to  hhn  the  faid  Mr. 
David  Forbes.  In  the  Terms  whereof  the  faid 
Mr.  David  Forbes  Proteftcd,  aild  took  Inftruments. 
The  Tenor  of  both  Proeuratnry  and  Proteft  is  as 
Mows,  njiz,.  The  COURT  oi  DIRECTORS 
of  the  Compam  of  Scotland,  trading  to  Africa  and 
the  L'Jies,  Coalidering,  That  the  Ship  the  Wor- 
'■cefter  and  her  Cargo  is  by  Sentence  of  the  High 
Court  of  Admiralty,  found  liable  by  way  of  Re- 
prizal  to  the  faid  Company,  for  Reparation  of  the 
Damages  fuilained  by  them,  thro'  the  wrongous 
Seizure  ot  the  Ship  the  Amandale,  and  the  Delay 
and  Denial   ot    Juitice    in  England  concerning  the 

the  fame,    Conform  to  the  faid  Com- 

*  i'M/.  panics  *  Procefs  of  Declarator  of  Re- 
the  hi%t'  ptizal,  bearing  a  Conclufion  of  t  Roup 
■Sidiier.  '  and  Sale  or  the  faid  Ship  the  IVorcefter 

and  her  Cargo,  for  Reparation  of  the 
Company's  taid  Damages,  as  the  Judge  Admiral's 
faid  Senceuce,  dated  the  third  of  March  inflant 
bears.  Ami  contaicring  likewifc,  that  the  additio- 
nal Concliuion  ot  tne  Criminal  Indictment,  r'aiicd  at 
the  Inltance  ot  Mr.  Alexander  Iliggins  Procurator- 
Fifcal  ot  the  faid  High  Court  of  Admiralty,  againft 
Captain  Tlmna^  Green,  late  Commander  of  the  faid 
Ship  the  H'oiccfiin,  and  his  Crew,  for  Piracy,  Rob- 
bery and  Murder,  bears  over  and  above  the  Con- 
fifcation  of  their  Licheat,  Moveables  in  general, 
That  the  (aid  Ship  and  Cargo  in  Special  fliould  be 
likewife  conhfcated  to  Her  Majelfy's  Ufe  :  Tne  laid 
Court  oi  Direiftors  do  therefore,  by  thefe  Prefents, 
give  full  Power,  Warrant  and  Authority  to  Mr.  Da- 
■uid  Fo-ibes  Advocate,  to  appear  for  them,  and  in 
their  Name  and  Behalf,    and  in  Behali  likewife  of 

Mr  Roderick  Mackenz,ie,  their  Factor 

♦  Uji.  in  the  faid  Procefs  of  Reprifal,  to  the 

*Behoot  ot  the  faid  Company ,t^  proteft 
againft  the  faid  additional  Concluhon  of  th-;  faid 
Criminal  Indictment,  with  all  that  has  followed,  or 
may  follow  thereupon,  that  the  fame  may  not  in  the 
leaft  prejudge  the  faid  Company  of  the  Benefit  of 
their  Right  and  Intereft  in  the  faid  Ship  the  IVor- 
cefter,  and  her  Cargo,  as  fhould  accord.  In  Tefti- 
mony  whereof,  thefe  Prefents  are  by  Warrant  of 
tire  laid  Court  of  Directors,  figned  by  their  Prclident 
for  the  Time,  and  Counter-ligned  by  the  faid  Com- 
pany's Secretary  at  Edinburgh,  the  twelfth  Day  of 
March,   ijo')  Years. 

Sic  fubfcribitur, 

FRANCIS  SCOT.  p.  C.  D. 

By  Order  of  the  faid  Court  ROD.  MACKENZIE 
Secretary  to  the  faid  Company. 

Follows  the  PROTEST. 

EDINBURGH,    16  March,  1705.  » 

I  The  above  Mr.  David  Forbes,  Do  hereby  Pro- 
teft in  the  Terms  of  the  above  Mandate,  and 
thereupon  I  take  'judicial  Inftruments  in  the  Hands  of 
Mr.  Daniel  Hamilton,  Clerk  ofCottrt,  and  require  the 
Members  of  Court  as  Witneffes. 


Vol.  V. 


Sic  fubfcribitur, 
DAVID  FORBES. 


Her  Majeji/s  Advocate  Pyctefted  *  in     *  On  the  an. 
the  mitrair.  '^"O"- 

VVhich  Protcftations,  die  Judge  of  the  High  Court 
of  Admiralty,  CTc.  admitted  and  allowed  them  tc 
be  recorded. 

The  Jutfge  of  the   High  Court  of 
Admiralty    and    AlVeifors,    continues     \Ji^_^ '^ 
the  t  Dyet  till  IVednefday  the  twenty 
hrft  of  March  Inftant  at  Ten  a-Clock  in  the  Fore- 
noon :  And  ordains  the  Pannels  to  be  carried  back 
to  theit  refpe^five  Prifons. 

CURIA    JUSTICIARIA,    Supreme 

Curia  Admiralitatis  tenta  in  Pretoria,  vel  no- 
va Domo  Sejfionis  Btirgi  de  Edinburgo,  vigefi- 
mo  prima  die  Menfis  Martii,  170J.  per  fudicem 
didj:  Curia,  &  per  Hmoratijfimns  Vires,  ]o- 
annem  Co?nitem  de  Loudoun,  Joannem  Domi- 
num  de  Belhaven,  Dominos  Robertum  Dun- 
das  de  Arneltoun,  Joannem  Home  de  Black- 
adder,  C7  Joannem  Cockburn  de  Ormiftoun 
AjJefJ'ores. 

Curia  Legitime  Ajfrfnatd. 


Intran. 

Captain  Thomas  Green,  Commander  of  the  Ship 
called  the  IVorceller. 

Captain  John  Madder,  Chief-Mate  of  the  faid  Ship, 

John  Reynolds,  fecond  Mate  of  the  faid  Ship. 

Thomas  Linfieed,  Alfiftant  to  the  deceased  Super- 
Cargo  of  the  faid  Ship. 

ya7?tes  Burk,  Boat-fwain  of  the  faid  Ship. 

'James  Simpfon,  Gunner. 

Andrezu  Robertfon,  Gimner's  Mate. 

John  Bruckley,  Seaman. 

George  Kitchen,  Seaman. 

Henry  Keigle,  Carpenter  of  the  faid  Ship. 

George  Haines,  Steward  of  the  faid  Ship. 

Samuel  IVilcocks,  Chyrurgeon's  Mate. 

George  Glen,  Seaman. 

Alexander  Taylor,  Seaman :   And 

John  Bannantyne,  Seaman  in  the  faid  Ship. 

The  Judge  of  the  High  Court  of  Admiralty  and 
Aileifors,  having  confidercd  the  Ver- 
ditt  of  *  AlTize  returned  againft  Cap-     *  Jwy- 
tain  Thomas  Gieen  Commander  or  the 
Ship  called  the  IVorcefter,  now  in  Briuttiftand  Har- 
bour ;  Captain  John  Madder,  chief  Mate  of  the  faid 
Ship;  John  Re)nvlds,  fecond  Mate  of  the  faid  Ship; 
Thomas  Linfleed,  AlTiftant  to  the  deceas'd  Supercargo 
ot  the  faid  Ship ;    James  Burn,    Boatfwain  of  the 
faid  Ship;    James  Syinpfm,   Gunner;     Andrew  Ro- 
bertfon,   Gunner's  Mate  ;    John  Bruckley,  Seaman; 
George  Kitcirn,    Seaman  ;    Henry  Keigle,  Carpenter 
of  the  faid  Ship  ;  George  Haines,  Steward  of  the  faid 
Ship;  Samuel Wilcocks,  Chyrurgeon's  Mate;  George 
&/;■«, Seaman ;  Alexander  Taylor,  Seaman;  andj^o^ 
Bannantyne,  Seaman  in  the  faid  Ship ;  upon  the  fix- 
tecnth  Day  of  March  inftant ;    whereby  it  is  found 
proven,    that  there  is  one  clear   Witnefs  as  to  the 
Piracy,    Robbery  and  Murder  libelled  ;    and  that 
there  are  accumulative  and  concurring  Prefumptions 
proven  from  the  Piracy  and  Robbery  fo  libelled: 
And  that  John  Reynolds  fecond  Mate  of  the  faid  Ship 
was  afhore   at   the  Time  ot   the  Aftion  libelled; 
they,  in  refped  thereof,  bv  the  Mouth 
of  John  Park  f  Demftpcr'     *  Decern     "^  One  that pn- 

1     ^  ,■     ,        I      r  ■  '  r'  •     rr"/  f'junces  Dam. 

and  Adjudge  the  laiQ  Captam  Thomas     »  Qi^rce. 

Green,   John  Madder,  James  Simpfon^ 

I  i  i  i  Henry 
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Henry  Keigle,  and  George  Haines  to  be  taken  to  the 
Sands  of  Leith,  within  the  Flood-mark,  upon  the 
firft  IVednefday  in  April  next,  being  the  tourth 
Day  of  the  faid  Month,  betwixt  the  Hours  of  Ele- 
ven a-Clock  in  the  Forenoon  and  Four  a-Clock  in 

the  Afternoon,  and  there  to  be  hang- 
*■  In  like  ed  upon  a  Gibbet  till  they  be  dead. 

Manna:  j\nd  *  ficklike.    Decern   and  Adjudge 

the  faid  George  Glen,  Alexander  lay- 
lor,  Andrew  Rohertfon,  and  George  Kitclnn,  to  be 
taken  to  the  Sands  of  Leith,  within  the  Flood-mark 
upon  the  fecond  Wednefday  of  April  next,  being 
the  Eleventh  Day  of  the  faid  Month,  betwixt  the 
Hours  of  Seren  and  Twelve  a-Clock  in  the  Fore- 
noon, and  there  to  be  Hanged  upon  a  Gibbet  till 
they  be  dead.  And  alfo,  Decern  and  Adjudge  x\v: 
faid  Javtes  Burn,  John  Bruckley,  Samuel  IVikocks, 
John  Bannantine,  and  Thomas  Linfleed,  to  be  tal-;en 
to  the  Sands  of  Leith,  within  the  Flood-mark,  upon 
the  third  Wednefday  of  April  next,  being  the  Eigh- 
teenth Day  of  the  faid  Month,  betwixt  the  Hours 
of  Eleven  a-Clock  in  the  Forenoon,  and  Four  a- 
Clock  in  the  Afternoon,  and  there  to  be  hanged  up- 
on a  Gibbet  till  they  be  dead :  And 
"^  Eftate.  ordain  all  their  Moveables,  Goods  and 

*  Geer,  and  particularly  the  Ship  Wor- 
■i  Forfeited.        ce/?er  and  Cargo  to  be  \  Efcheat,   and 

in-brought  to  Her  Majefty's  Ufe  ;  re- 
ferving  to  all  Perfons  pretending  Right  to  the  faid 
Cargo,  or  any  part  thereof,  their  refpedive  Claims  and 
Pret'enfions  to  be  infifted  in  and  difcufs'd  before  the 
Hish  Court  of  Admiralty  as  accords, 
which  is  pronounced  for  \  Doom;  and 

*  Afloilzie  the  faid  John  Reynolds. 

JAMES  GRAHAM.    LP. A. 

The  Judge  of  the  High  Court  of  Admiralty  and 
Afleflbrs,  recommend  to  the  Lords  of  Her  Majefty's 
Privy  Council,  to  give  a  Reprieve  to  Thomas  Lin- 
fteed  Afliftant  Supercargo  of  the  Ship  Worcefter  ; 
and  dcfire  that  their  Lordfhips  would  recommend 
him  to  Her  Majefty  for  Her  Gracious  Pardon. 

JAMES   GRAHAM    In  prefemia    Ajfejfo- 
rtim.     In  prefence  of  the  Afleflbrs. 


f  Smtt-nce. 
*  Abfohe. 


Captain  Green  -was  afterzvards  executed,  according  to 
his  Sentence. 

Here  folloivs  fome  Confefjtons  and  Declarations  emit- 
ted by  fome  of  Captain  Grecn'j  Creix),  -which  are  here 
fet  down  according  to  their  Dates,    and  as  they  -were 
freely  made  in  the  Prefence  of  the  Perfons  therein  men- 
tioned,   and  are  only  here  fuhjoyned  not 
=f  Trial.  as  any  Part  of  the  *  Procef,  but  for  the 

further  Satisfaciion  of  all  that  jhall  be 
pleafed  to  read  the  Premiffes. 

Edinburgh,   i6th  March,   1705. 

DECLARATION  by  Thomas  Linfteed,  einitted 
in  Prefence  of  Sir  James  Steuart  Her  Majefty's 
Advocate,  hereto  fubfcribing  with  the  faid  Lin- 
fteed. 

THomas  Linfteed  declares,  That  being  in  the 
Ship  the  Wo,  cefter  as  Afliftant  to  the  Supercar- 
go, when  the  Veflel  came  to  Callicoiloan,  upon  the 
Coaft  of  Malabar,  which  was  about  the  Beginning 
of  the  Year  1703.  Mr.  Haminond  and  he  were  fent 
a-fhore  to.  look  after  the  Goods  they  had  fold,  and 


the  Returns  they  expefted  at  Callicoiloan  and  Keilon ; 
That  the  Ship  the  Worcejler  lelt  Callicoiloan  with  her 
Sloop  in  January  1703.  for  to  goto  Callecut,  and 
other  Places  up  that  Coaft ;  but  within  five  or  fix 
Days  after  the  Ships  parting,  there  came  in  Fiflier- 
Boats  to  Callicoiloan,  who  told. them  that  their  Ship 
the  IVorcejler  had  had   an  Engagement  at  Sea,  and 
that  it  was  the  Sloop  that  firft  attack'd  the  Veflel,  and 
that  they  fought  until  they  were  out  of  fight  of  the 
Fiflierraen,  who  could  give  no  further  Account  of  it. 
But   thereupon   the   Declarant   and   Mr.  Hammond 
wrote   and  fent   a  Meficnger   cither  to  Cocheene  or 
Callecut,   to  know  what  was  become  of  the  lVorce~ 
fter  ;    and  that  they   got  a  Return  after  fome  Days, 
that  they  fhould  mind  their  Bufmefs,    and  not  con- 
cern themfelves  with  any   Thing  that  Callant  the 
Supercargo  did  aboard.     That  fome  Days  thereafter, 
the  Declarant  m.ct  with  Coge  Commodo  in  the  Iheck  of 
Keilon,    who  told  him,    that  he  had  bought  a  Ship, 
and  he  took  the  Declarant  aboard  ;    that  the  Veflei 
was  about  100  Tons,  and  did  bear  about  twelve  or 
thirteen  Guns,    and  that  fhe  appeared  to  be  of  the 
Country  Build.      And  Coge  Commodo  faid,    he  had 
bought   her  from  the  Pirates   of  Ccta  or  Burgara^ 
which  are  two  little   Pirating  Towns  on  either  lide 
of  a  River  on  the  Coaft  ot  Malabar ;  but  when  the 
Declarant  came  to  Keilon,  the  Dutch  and  Portugucfe 
there  told  him,  that  that  Veflel  which  Coge  Co7Hmodo 
had  bought  was  brought  in  in  the  Night  Seafon  by 
fome  of  the  Crew  ot  the  Worcefter,    and  that  her 
Top-maft  was  taken  down,    and  her  Sails  taken  off, 
and    the  Yards  lower'd  ;    and  that  the   Dutch  and 
Portugueje  made  no  more  reckoning  of  it,   becauie 
'tis  what  is  ordinary  on  that  Coaft.  That  the  Decla- 
rant and   Mr.  Hammond  ftayed,    for  two  or  three 
Months  after  their  parting  from  the  Ship,    at  Cal- 
licoiloan and  thereabouts,    until  the  Ship  the  Wor- 
cefter  came  back  to  the  Road  of  Callicoiloan,   and 
that  there  he  went  aboard :  That  when  he  went  a- 
board,    he  told  them  what  he  had  heard,  but  they 
gave  him  no  Account  of  the  Aftion  ;  nor  could  he 
learn  more  of  it.      That  the  Doftor  was  a-fhore  at 
Ibeck  while  the  Ship  was  at  Anchor  at  CaUicodoany 
and  that  at  that  Time  the  Declarant  was  gone  up 
to  Callicoiloan,    and  knows  no  more  of  the  Dodor's 
being  a-fhore.     That  the  Sloop  with   Mr.  Loijeday 
and  others  aboard  did  firft  come  back  to  Callicoiloan, 
and  advertifcd  the  Declarant  and   Mr.  Hammond  to 
be  in  readinefs,  for  the  Ship  was  coming  back ;  and 
that  when  flie  came  back  they  went  aboard,  and  die 
Declarant  went  aboard  at  Anjango,  from  whence  they 
failed  to  Bengal.     And  this   the  Declarant  declares 
to  be  a  Truth.     Caufn  fcientia  patet. 

T.  Linfleed. 
JA.  STEWART. 


I 


Edinburgh,  27  March,   1705. 

N  Prefence  of  Mr.  James  Graham  Judge  of  the 
High  Court  of  Admiralty,  George  Haines  one 
of  the  Crew  of  the  Worcefter,  being  delirous  to 
make  a  Confeflion  of  what  he  knew  in  relation  to 
the  Crimes  for  which  he  and  the  reft  of  the.Crev.' 
are  purfued;  Declared,  That  when  the  Ship  the 
Worcefer  was  in  the  Downs,  the  Declarant  received 
a  Letter  from  a  Friend  in  London^  telling  him., 
that  it  was  furmifed  in  London  that  their  Ship 
was  going  out  upon  fome  ill  Defign  ;  and  that  he 
had  likcways  another  Letter  from  his  Father  to 
the  fame  Purpofe,  and  heard  the  Gunner  James 
Sympfon  fay,  he  had  alfo  another  of  the  fame  Nature. 
The  Declarant  declares,    that  thereafter  he  ufed  a]| 
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Ihs  Endeavours  to  get  afiiorc,    and  accordingly  he 
having  got  leave  to  fee  fome  Friends  aboard  the 
Fleet-Frigat  that  was  then  riding  in  the  Downsy  he 
got  into  her  Long-Boat  that  was  then  going  a(hore, 
but  fome  of   the  Frigat's  Crew  having  got  notice 
where  the  Declarant   was,    after  he  went    afliore, 
they  came  to  him,    and  having  drunk  with  him  to 
fome  Pitch,  perfuaded  him  to  go  aboard  of  his  own 
Ship  again  ;  and  the  Declarant  was  accordingly  car- 
ried aboard,    in  one  of  the  Boats  belonging  to  the 
Town  of  Deal.     And  fome  Time  thereafter,  the  De- 
clarant deligned  likewife  to  have  got  into  a  Man  of 
War,  riding  hard  by  their  Ship  ;  but  Mr.  Gallant, 
the  Supercargo,   came  after  him,  and  brought  him 
back  :  And  the  Declarant  believes  the  Name  of  the 
Man  of  War  was  the   Salisiury.      That  the  Ship 
IVorcejler  failed    from  the  Doixins  the  8th  of  March, 
in  the  Morning.      That   in  the   Month  of 
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Juney   or  July  thereafter,    the  Ship  arrived  at  De 
lagoa,  where  their  Sloop  was  built  of  Timber,  and 
other  Materials  which  they  had  brought  from  Eng- 
land aboard  the  Ship.      That  having  failed  from 
Delagoa,  fome  few  Days  before  they  came  upon  the 
Coaff  of  Malabar,  he  heard  fome  of  the  Crew,  and 
particularly  John  Bruckky  the  Cooper,  talk  of  turn- 
ing Pirates,  and  perfuading  others  of  the  Crew  to  go 
in  with  them.     That  when  they  came  upon  the  Coafl 
of  Malabar,  and  had  been  there  about  a  Month, 
tliey  endeavoured   to  take  a   large   Country  Boat ; 
and  for  that  end,    the  Sloop  endeavour'd  to  get  be- 
twixt the  faid  Boat  and  the  Shore,  that  fo  the  Ship 
might  come  up  with  the  faid  Boat  i  but  there  being 
feveral  Hands  aboard,    and  the  Beat  having  tifty 
Oars,  out-failed  both  Ship  and  Sloop,  and  got  oft". 
Declares,   That  Coge  Coimnodo  was  aboard  the  Ship 
the  Time  of  the  aforefaid  Chafe ;  and  that  he  drew 
his  Sabre,  and  encouraged  the  Crew  of  the  IVorcefler. 
Declares,  That  hereafter  the  Snip  and  Sloop  failed 
for  Cochin,  with  a  Defign  to  have  cleaned  both  at  that 
Place  ;  (the  Sloop  being  much  fpoil'd  with  Worms) 
but  the  Governor  would  not  allow  them  to  be  clean- 
ed there  ;    and  therefore  they  went  up  to  Callecut, 
where  the  Sloop  was  cleaned  and  refitted,  and  mann'd 
with   about  Eight   Men,    and  Two   Guns,   Two 
Patteraroes,    and  other  fmall  Arms  and  Ammuniti- 
on put  aboard ;  and  then  the  Sloop  alone  failed  up 
towards  'Tillicberry,  and  ftaytd  away  from  the  Ship 
•bout  Eight  Days.     Declares,  That  the  Sloop  took 
no  Goods  along  with  her  when  (he  went  out  j    but 
when  fhe  returned,  fhe  had  aboard  Eight  Hogfheads 
of   Rack,    and  knows  not  how  fhe  came  by  them. 
But  John  Roberts,    one  of  the  Crew  who  had  been 
with  the  Sloop  at  that  Time,  was  very  melancholy 
after  his  Return  ;  and  the  Declarant  having  a  Coco- 
nut full  of  Rack  in  his  Hand,  delired  Roberts  to  take 
a  Part ;    but  he  would  not,  and  went  down  to  his 
Hammock  mightily  concern'd :   And  afterwards  told 
the  Declarant,   that  the  Reafon  of  his  Concern  and 
Melancholy,  was,  That  he  was  accelfary  to  the  cut- 
ting off  of  fome  Mens  Heads  at  Sacrifice  Rock,   bc- 
twi.\t  Tillicherry  and  Callecut.      Declares,  That  the 
Sloop  did  fail   by  her  felf  from  Callecut  thereafter  ; 
and  the  Ship  followed  down  to  Callicoiloan,  and  did 
there  meet  with  the  Sloop  :    And  having  difcover'd 
a  Ship  coming  as  from  the  Southward,    the  Sloop 
was  under  Sail,   and  made  to  get  in  betwixt  the 
faid  Ship  and  the  Offing,  that  fo  fhe  might  not  get 
to  Sea  :  And  the  Ship  coming  nearer  to  the  IVor- 
cejler, in  which  the  Declarant  was  at  the  Time ; 
the  IVorcefler  flipt  her  Anchors,  and  made  towards 
the  forefaid  Ship,  and  at  length  came  up  with  her, 
and  fired  a  (harp  Shot,    to  caufe  her  gome  to  i 
you  V.  ■ 


Oil 

which  fhe  did  accordingly,    by  bracing   her  Head- 
fails  back    to  the  Maffs  ;    and  that  thereafter  fhe 
was  boarded.     Declares,  Tliat  the  Ship  was  about 
Seventy   Tuns    Burden,    and    fquare-lfcrned,    and 
pamted  in  the  Qiiarters  with  Red  and  Yellow  ;  and 
that  fhe  had  a  Main  Deck,  and  Quarter  Deck,  and 
a  httle  Fore-Caff le,   and  was  of  the  Indian  V,v\M% 
And  that  there  was  in  the  Ship,  when  boarded,  a- 
bout  Twelve  or  Fourteen  Men,  all  white,  and  fick- 
ly,  as  the  Declarant  clearly  perceived  before  the  Ship 
was  boarded.     But  when  the  Declarant  was  endea- 
vouring to  know  of  what  Country  the  Men  were, 
Edward  Carry,  one  of  the  IVorcefler' s  Crew,  knock'd* 
him  down  with  a  Hand-fpike  into  the  Midfhip  Hatch : 
But  he  afterwards  heard  amongft  the  Crew,  that  the 
Men  of  the   taken  Ship  were   Britons.      Declares^ 
That  he  knew  not  what  became  of  the  Men  which 
were  aboard  of  the  taken  Ship,  not  having  been  a- 
ble  to  come  above  Deck,    with  the  Stroke  which  he 
received   from  Edward  Carry,    and  whereof  he  yet 
bears  the  Mark  :  But  declares,  that  the  Sloop  went 
off  before  he   came  above  Deck,    and    ffayed  away  ' 
for  Three  or  Four  Days ;    and  that   the  Declarant 
thereafter  heard  the  Men  were  put  into  the  iloop. 
And  what  was  done  with  the  faid  Men  of  the  taken 
Ship  he  cannot  tell  ;  but  doubts  not  they  were  mur- 
dered and  made  away,  bccaufe  they  could  not  be 
put  afhore  at  any  Place  at  hand  on  that  Coafl ;  there 
being  Englijh    and  Dutch   Factories   all  along  the 
Coafl,  very  near  each  other.     Declares,  That'thefc 
of  the  Crew  who  went  with  the  Sloop  from  the  Ship 
at   that  time,  were   Mr.  Loveday,    Thomas  Calcute, 
Andrew  Robert/on  Gunner  of  the  Sloop,  John  Roberts^ 
Edward  Carry,    Duncan  Mackay,  Alexander  Taylor, 
and  Antonio  Ferdinando    the  Black ;  but  cannot  be 
pofitive  who  belides  were  there.     Declares,  That  the 
next  Evening  after  the  Aftion,  the  Ship  which  was 
taken  the  Day  before,  was  carried  in  by  fome  of  the 
Crew  to  Callicoiloan,   and  fold  to  Coge  Co?nfmdo  for 
1500  Rtipies :  And  that  the  Goods  of  the  faid  taken 
Ship  were  fome  Bales  and  Marts  of  China  Roon,  gnd 
Four  Chefls  of  Copper;    which  Chefls  wer«  fold  af- 
terwards at  Bengal,  to  a  Bannion  Merchant  named 
Tagodas.     Declares,  That  fome  Days  after  the  Adi- 
on,  the  Declarant  was  fent  afhore  with  a  Letter  to 
the  Supercargo  ;   and   that  he  then  heard  that  Coge 
Commodo,    to  whom  the  Ship  was  fold,  was  a  great 
AfTifter  of  all  Pirates,  and  was  very  ferviceable  to 
Kidd  and  Avery  when  upon  that  Coafl,  and  bought 
oft  their  Gaods,    as  the  Declarant  was  credibly  In- 
formed of  the  People  on  that  Coaft.     And  declares. 
That  the  Time  the  Declarant  was  on  Shore,  the  Su~ 
percargo,  Mr.  Linfteed,  Reynolds,  Hammond,  and  the 
Doftor  were  a-fhorc.     And  the  Declarant  did  like- 
ways  fee  Antonia  Ferdinando,   the  Black,  at  the  Ibeck 
of  Callicoiloan,  who  complained  of  a  Wound  in  his 
Arm.     Declares,  That  after  the  Adion,  and  before 
the  Declarant  went  afhore,  the  Doftor,  Charles  May 
came  aboard  from  the  Ibeck  of  Callicoiloan  j  and  fee- 
ing  the  Chefts  which  had  come  out  of  the  taken 
Ship  upon  the  Deck,    he  asked  Captain  Madder, 
What  did  all  that  Lumber  upon  the  Deck  ?    And 
that  Madder  anfwer'd  him  witli  a   Curfe,    and  told 
him  to  ?nind  his  Plaifter-Box,    and  ask  no  Qiiefl'.ons. 
Declares,    That  while  the  Ship  was  upon  the  Coafl 
of  Malabar,    fhe  fprung  a  Leak  in  the  Strake  next 
the  Keel,  which  made  the  Crew  to  pump  conftantly  -. 
However,    they  went  not  into  any  Place  upon  the 
Coafl  of  Malabar,  to  refit  her,  but  failed  to  Bengal 
which  was  about  Fii'e  Weeks  Sailing  ;  and  there  the 
Ship  was  refitted,    not  only  of  the  Leak,  but  of  aa 
Hutt  which    the    Ship  got  in  the  Adion,    in  the 
I  i  i  i  3  ,     Plank, 
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Plank,  betwixt  the  Midfhip's  Crupper  and  the 
Cheftree,  and  a  new  Plank  put  in,  in  the  Larboard 
fide,  where  the  Hurt  was.  Declares,  That  the  De- 
clarant did  keep  a  Note,  by  way  of  Journal,  du- 
ring the  Voyage,  which  contained  the  Subftance  of 
what  he  now  declares  in  relation  to  the  above  Par- 
ticulars ;  And  that  when  the  Ship  was  feized  in  the 
Road  oi  Leith,  he  heaved  the  fame  over-board,  left 
it  (hould  have  fallen  in  the  Seizers  Hands.  De- 
dares,  That  he  would  have  emitted  this  Declarati- 
on and  Confcflion  fooner,  but  that  he  was  always 
made  believe  by  Captain  Greens  Agents,  that  the 
Defences  made  for  the  Crew,  would  certainly  bring 
them  oft":  ^hJ  if  they  did  all  agree  in  one  Mind,  and 
keep  clofe  Mouths,  there  would  he  no  Fear;  for  nothing 
could  be  otherways  proven  that  could  do  them  Harm. 
And  declares.  That  Wtkocks,  the  Chyrurgeon's 
Mate,  told  the  Declarant,  that  he  faw  a  Letter  from 
the  Owners  of  the  JVorcefler,  in  London,  to  Captain 
Green ;  which  bore,  "That  altho  the  Crew  -were  con- 
demned in  Scotland,  they  had  Pardons  ready  to  fend 
down  for  them.  And  this  the  Declarant  was  like- 
ways  informed  of  from  the  Carpenter's  Wife. 

George  Haines. 
JA.  GRAHAM. 


Edink'.rgh,  28  March,  1705. 

IN  Prefence  of  Sir  Robert  Forbes, 
Judge  of  the  High  Court  of  Ad- 
miralty, *  compeared  Georges  Haines, 
one  of  the  Crew  of  the  Ship  the  Worcefter,  and  de- 
clared that  he  now  adds  to  his  former  Declaration  ; 
That  after  the  Ship  therein  mentioned  was  feized,  he 
faw  the  Men  which  were  therein  killed  and  mur- 
dered with  Pole-Axes  and  Cutlaces,  and  faw  their 
dead  Bodies  put  into  the  Sloop,  and  thereafter 
thrown  over-board  :  And,  to  the  beft  of  the  De- 
clarant's Knowledge,  the  faid  Men  fo  killed  were 
Scotjmen ;  the  Declarant  having  heard  them  fpeak 
the  Scots  Language.  And  further  declares.  That 
the  faid  Ship  then  feized,  was  underftood  by  the 
Crew  of  the  M^orcefler  to  have  been  Captain  Drum- 
mond  his  Ship  ;  and  particularly  he  heard  Captain 
Madder,  John  Brtukley,  and  the  deceas'd  Edward 
Carry,  fay  fo.  And  further  adds,  that  he  would 
have  emitted  what  is  above  before  this  Time,  but 
was  afraid  left  his  mentioning  the  Ship  fo  feized  to 
belong  to  Captain  Drummoad,  and  the  Men  aboard 
of  the  fame  to  have  been  murder'd,  might  have  ren- 
dered the  Government  offended,  and  obliged  them 
to  deal  hardly  with  the  Declarant.  And  this  he 
declares  to  be  Truth,  as  he  fhall  anfwer  to  GOD. 

George  Haines. 
ROB.  FORBES. 


Edinburgh,  31  March,   1705. 

IN  Preknceo^Mr.  James  Graham,  Judge  Admi- 
ral, John  Brttckley,  Cooper  of  the  Siiip  IVorcefter, 
bein"  defirous  to  make  a  Confeffion  of  tiie  Crimes, 
whereupon  he  and  the  reft  of  the  Crew  were  purfu'd; 
declares.  That  fome  Time  after  the  Ship  the  Wor- 
cefter- came  upon  the  Coaft  of  Malabar,  that  fhe  and 
the  Sloop  gave  Chafe  to  a  Country  Boat,  which 
efcaped  by  rcafon  of  her  Oars.  That  afterwards 
the  Ship  and  Sloop  failed  in  Company  to  Cochin, 
where  they  were  denied  Accefs  to  cleans  and  there- 


fore they  thereafter  failed  to  Cal/ecut,  where  the 
Sloop  (which  had  been  fpoiled  by  the  Worms)  was 
hal'd  upon  the  Shore,  and  clean'd,  and  thereafter 
was  mann'd  with  about  10  Men,  and  2  Guns,  z 
Patteraroes,  with  other  fmall  Arms  put  aboard.' 
From  Cal/ecut,  the  Sloop  was  order'd  to  fail  towards 
T'illicheny,  but  there  was  no  Goods  fent  along ;  and 
in  about  fix  or  eight  Days  thereafter,  the  Sloop  came 
back  in  Chafe  of  another  Ship.  Declares,  That  when 
the  Ship  the  Worcefter  faw  the  Sloop  in  Chafe  of  the 
other  Ship,  fhe  flipt  her  Anchors,  and  made  out  to 
Sea  to  meet  them.  Declares,  That  he  faw  the  Sloop 
board  the  faid  Ship  towards  Night ;  and  that  the 
Long-Boat  was  after  order'd  to  be  mann'd,  and  Cap- 
tain Madder  went  along  in  the  Long-Boat.  Declares, 
He  does  not  know  what  became  of  the  Men  who 
were  on  Board  the  taken  Ship ;  but  that  the  Declarant 
did  fee  they  were  white  Men.  And  the  Reafon  why 
he  knows  not  what  became  of  the  Men,  is,  that  the 
Declarant  was  never  on  Board  the  taken  Ship ;  and 
that  the  Sloop  which  had  boarded  the  Ship,  was  or- 
dered away  next  Morning ;  and  he  doubts  not  but 
the  Men  were  alongft  which  were  taken  out  of  the 
Prize  Ship.  Declares,  That  the  Ship  which  was 
taken,  was  mann'd  with  fome  of  the  Worcefter's 
Crew,  and  failed  alongft  with  the  Worcefter  till 
they  came  to  CalUcoiloan,  where  they  found  the  Sloop. 
Declares,  That  whilft  the  Wvrcefter,  with  the  other 
Ship,  came  in  fight  of  the  Sloop,  the  Sloop  weighed 
Anchor,  and  ftood  to  the  Offing ;  fo  that  the  taken 
Ship  came  into  CalUcoiloan  betwixt  the  Sloop  and  the 
Worcefter  ;  and  all  three  came  to  an  Anchor  toge- 
ther. Declares,  That  after  they  came  to  an  Anchor, 
the  taken  Ship  rode  under  the  Stern  of  the  Worce^ 
fier,  and  was  thereafter  fent  into  CalUcoiloan  River, 
and  fold  to  Coge  Commodo,  as  the  Declarant  fup- 
pofes.  Declares,  That  thereafter  the  Declarant  was 
fent  a  fhore  for  Water  to  the  Iheck  of  CallicoiloaHy 
where  he  met  with  Doftor  May  ;  and  that  he  fent 
on  Board  a  Pinguetta,  with  Water,  according  to  his 
Orders.  Declares,  That  fome  time  after  they  came 
to  an  Anchor  before  CalUcoiloan  ;  and  before  the  De- 
clarant was  fent  a  ftiore  for  Water  as  above,  they 
faw  a  Ship  at  Sea  coming  from  the  S-uthward;  that 
the  Sloop  was  under  Sail  at  that  Ti  le,  being  a  crui- 
fing  about :  That  file  failed  towards  the  S^a,  and 
bore  down  the  Ship  towards  the  Worcefter.  That 
the  M'^urcefter,  when  the  Ship  came  near,  flipt  from 
her  Anchors,  and  made  towards  the  Ship  ;  which 
thereafter  was  boarded,  firft  by  the  Slcop,  and  then 
by  the  Worcefter,  about  ten  or  eleven  a  Clock  in  the 
Forenoon.  Declares,  That  there  was  both  Whites 
and  Blacks  on  Board  that  Ship,  and  moft  part 
Whites  ;  but  the  Declarant  did  not  know  what  be- 
came of  them ;  but  that  the  Sloop  went  oft"  in  a  few 
Hours  after  the  Engagement,  and  did  not  return  till 
after  Two  or  Three  Days.  That  the  Declarant 
does  not  know  what  became  of  that  Ship ;  but  de- 
tlares,  that  he  was  in  a  Moorift)  King's  Houfe,  with 
about  fix  of  the  Crew ;  and  that  that  King  was 
Coge  Commodo's  Mafter,  who  had  bargained  for  one 
of  the  taken  Ships ;  the  Declarant  cannot  be  pofitive 
which :  And  that  at  the  fame  time  the  Supercargo, 
who  was  along  with  them,  prefented  the  King  with 
a  fmall  FowHng-Piece.  Declares,  That  the  De- 
clarant ftayed  afhore,  trimming  the  Casks,  for  a- 
bout  fix  Weeks  thereafter :  And  does  not  remember 
at  prefent  any  more  of  the  Affair.  And  declares,  he 
cannot  fign  but  by  this  Mark. 

+ 
JAMES  GRAHAM. 
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Editiirurgh,  3.  j4fn'l,  1705:. 


IN  Prefence  of  Sir  Robert  Forbes,  Judge  of  the 
High-Court  of  Admiralty,  compeared  John 
BruckJey,  one  of  the  Crew  of  the  Ship  the  Worce- 
fler  ;  and  declares,  That  he  adheres  to  his  former 
Declaration,  emitted  before  Mr.  James  Graham, 
Judge-Admiral,  the  thirty  firft  of  March.  And 
now  adds,  That  the  Men  which  were  aboard  the 
Ship,  which  was  feizcd  before  CalHcoihnn,  were 
for  the  moft  part  White  Men  ;  and  the  Declarant 
heard  them  fpeak  the  Englifh  Tongue,  being  in 
Number  about  Twelve  or  Fourteen.  And  declares. 
That  Captain  Madder  was  in  the  Sloop,  and  one  of 
thofe  that  boarded  the  faid  Ship ;  and  that  the 
Men  were  put  into  the  Sloop,  and  carried  away  to 
the  North-ward  in  the  Sea  ;  and  the  Declarant  never 
heard  any  more  of  them.  And  that  the  Goods 
aboard  the  taken  Ship  were  brought  into  the  Ship 
the  Worcefter,    and  confifted  of  China  Root,   and. 


four  Chefts  of  Copper;  which  Chefts  were  fold  at 
Bengal,  to  a  Bannian  Merchant.  And  further  adds 
That  the  Men  feized  in  the  taken  Ship  were  killed 
after  they  were  put  into  the  Sloop,  and  before  they 
were  carried  to  the  Sea  Northv:ard.  And  further 
adds.  That  immediately  after  the  Aftion  was  over 
the  Declarant  did  hear  the  Supercargo,  Callauel 
Ca.ptam  Ma Jder,  John  Roberts,  and  Edward  Carry 
fay,  T'hat  thfeit'd  Ship  was  Captain  Drummond's 
Ship,  belonging  to  the  Scots  African  Company.  And 
adds.  That  when  the  fVorcefler  failed  from  the  Downs 
the  Declarant  did  not  know  where  the  Ship  was 
bound ;  bur  heard  it  frequently  faid,  they  were  o-q- 
ing  upon  a  Difcovery.  And  declares  this  is  the 
Truth,  as  he  Ihall  anfwer  to  G  O  D.  And  declares 
he  cannot  write,  but  by  this  Mark. 


ROBERT  FORBES. 
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exallly- 
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trangrefs 
Kingdom, 


TT^  HE  foregoing  Account  of  the  Trial 
_|_  of  Captain  Green  and  his  Crew,  be- 
ing taken  *  clofly  from  the  Records  of 
Court;  and  the  ufual  Form  of  the  Court  being  to 
hear  and  difcufs  Objeftions  againft  the  Witnefl'es, 
before  they  be  examined,  viva  vice,  without  any 
written  Debate ;  it  is  therefore  tliought  fit  here  to 
add  the  Objeftions  that  were  made  againft  the 
WitnefTes,  and  the  Anfwers  given  thereto,  with 
the  Interloquitors  pafs'd  thereon  ;  that  there  may  be 
nothing  wanting  to  the  Reader's  full  Information. 

And  firft.  It  was  objefted  againft  Antonio  Ferdi- 
nando,  the  Cook's  Mate,  That  he  could  not  be  a 
Witnefs,  becaufe  of  his  Poverty  ;  he  not  being 
worth  (as  the  Stile  of  the  Court  is) 
the  Qtieens  *  Unlaw,  that  is,  ten 
Pounds  Scots,  in  cafe  he  fliould 
And  fo,  according  to  the  Law  of  this 
was  to  be  rejected.  2.  That  he  was 
not  a  Chriftian,  and  therefore  could  not  be  received 
as  a  Witnefs  againft  Chriftians,  fpecially  in  a  Pur- 
fuit  that  reached  their  Lives  and  Fortunes.  Nor 
could  he  indeed  be  fuppofed  to  have  the  juft  Know- 
ledge of  the  Religion  of  an  Oath. 

To  which  it  was  anfwer'd,  i.  That  tho'  the 
Standard  of  Ten  Pounds  Scots,  fettled  by  the  Law 
and  Cuftom  of  this  Kingdom,  as  to  the  Qiiality  of 
Witnelfes,  might  well  be  refufed  in  a  Trial  of 
Crimes  of  this  Nature  agahift  the  Law  of  Nations, 
and  which  were  to  be  tried  accordingly  ;  yet  the 
Matter  of  Faft  was  falfe  ;  Antonio  Ferdinando  be 
ing  worth  more  than  ten  Pounds  Scots,  by  the  very 
Wages  due  to  him  ;  and  which,  by  the  Pannels 
own  Books,  were  attefted  to  be  fifteen  Shillings 
per  Menfem,  whereof,  to  this  Hour,  he  hath  got 
no  Payment.  2 .  Antonio  Ferdinando  was  a  Chrifti- 
an, as  he  himfclf  owned  from  the  Beginning  ;  and 
that  he  was  born  of  Chriftian  Parents :  Like  as  it's 
known,  that  fuch  Names  are  only  given  to  Chrifti- 
ans. Befides,  tho'  his  not  being  a 
*  OijeBkn.  Chriftian  might  be  a  *  Prejuge  a- 
gainft  him,   yet  it  could  be  no  juft 


Exception  againft  hisTeftimony  as  a  Witnefs  ;  fince 
he  both  profefs'd  the  Knowledge  of  G  O  D,  and 
the  Confcience  of  an  Oath,  as  he  had  often  de- 
clared. 

The  Judge  and  Afleflbrs  having  confider'd  the 
forefaid  Objeftions  and  Anfwers,  they  repel  the  Ob- 
jeftions in  refpeft  to  the  Anfwers,  and  allow  the 
Witnefs  to  be  admitted. 

3.  It  was  objefted  againft  Antonio  Francifco 
That  he  was  not  worth  ten  Pounds  Scots;  and  had 
indeed  nothing  ;  befides,  that  he  was  no  Chriftian, 
but  a  Servant  or  Slave  to  Captain  Green;  and  alfo 
had  no  Religion. 

To  which  it  was  anfwer'd,    r.  That  tho'  ten 
Pounds  Scots  be  the  Rate  of  Witneiles  in  our  Scots 
Law  ;    yet,   as  hath  been   faid,   this 
Rule  cannot  *  \'ie  in  the  Ca(e  of  the     "^  ^^=^'-- 
Crimes   libelled,    ccmmirted    againft 
the  Law  of  Nations   in  remote   Farts,    &  in   alto 
Mari,  in  the  deep  Sea  ;  which  made  the  Crimes  to 
be  Crimes  excepted.     And   it's   known  to  be  the 
Rule  and  Privilege,  as  to  Cames  atro- 
cious and  *  occult;  and  therefore  ex-     *  hi.iden. 
cepted  to  exempt  even  the  Witneffes 
from  the  ordinary  Qiialihcations.     Nor  was  Antonio 
Francifco  to  be  reckon'd  no  Chriftian;    fince,    i. 
He  bears  a  Chriftian  Name ;  and  next  declares,  that 
a  Chriftian  Miftrefs  he  had  in  Pegu,  who  gave  him 
to  Captain  Cjwk,  did  firft  procure  him  to  be  Bap- 
tized  and  Chriftned.      And  3.    He  profelTes   the 
Knowledge  of  the  true  GOD.     Nor,  being  a  Chri- 
ftian, can  he  be  reckoned  any  longer  a  Slave. 

But  upon  the  whole.  As  to  thefe  Two,  and  the 
whole  other  Witneiles  ;  the  Nature  of  the  atroci- 
ous Crime  againft  the  Law  of  Nations,  with  the 
Manner  of  their  having  been  committed,  and  the 
Endeavours  ufed  for  their  Concealment,  ought  prin- 
cipally to  be  remembred ;  fince  thereby,  in  the 
Opinion  of  all  Lawyers,  they  become  Crimes  ex- 
cepted :  And  that  it  is  the  known  Privilege  of 
Crimes  excepted,  to  relax  from  the  ordinary  Rules, 
and  to  proceed  on  fuch  Evidence,   as  the  Matter 

doth 
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doth  afford    the  Subftancc  of  the  Probation  being     to  England,  but  only  our  Letter,   in  -which  you  may 
1       bftrv'd.  iiifert  the  Naffies  of  any  Dead;    and  for  the  Care 

^^Thc  Tiidee  and  Afleflors  having  confidered  the     and  Secrecy  of  thofe  who  go  in  the  Sloop,  in  cafe  m 

-    -  '•  ,     L    r  I    __   1  ^u„     Letter  or  News    comes  to  England,  hut   our  Letter 

concerning  our  Bufinefs,  then  we  will  on  the  return  of 
the  Ship  give  the  Mafter  and  Crew  one  Month's  Pay 
gratis,  and  they  fimll  alfo  have  their  Shares  of  the 


forefaid  Objeaions  and  Anfwers,  they  repel  the 
Objections,  in  refped  of  the  Anfwers,  and  allow 
the  Witnefs  to  be  admitted. 

3 .  It  was  objected  againft  Anne  Semn,  that  fhe 
could  not  be  a  Witnefs,  becaufe  a  Woman. 

To  which  it  was  anfwcred,  that  in  Crimes  where 
the  Probation  proceeds    not    upon  7'efies  reqniftti. 


Benefit  promifed  the  Ship's  Company  for  the   Whale 
Fijhing. 

By  a  Letter  dated  London,    3  February,    1704, 


but  fuch  as  Providence  offers,  even  Women  are  ad-  from  Captain  Ti^—J  to  Mr.  CaUant,  the  faid  Cap^^ 

mitted.     But  2.  It's  the  general  Opinion  and  Pra-  tain  advifes  him  in  thele  Words, 
ttice  over  all,  that  in  Crimes  atrocious,  occult  and         For  the  greater  Security  of  our  Ajf airs,    when  you 

excepted    a  Woman  is  never  refufed.  rcrite  by  the  Alphabet  in  your  Inflrua ions,    I  would 

The  Tud<^e  and  Aflcflbrs  having   confidered   the  have  you  carry  the  la/i Letter  oj  each  IVordtube  in  the 

forefaid  Oljet^ion  and  Anfwer,  they  repel  the  Ob-  room  of  the  firft  Letter  to  the  next  Word,    as  for  £x- 

jeftion,    in  refpedt  of  the  Anfwer,    and  aUow  the  ample. 


Witnelfes  to  be  admitted. 


^  Excerpts  out  of  the  Inftm^ions  and 
Letters  found  in  Captain  Green's 
Books,  to  which  Sir  David  Dalryni- 
ple'i'  Speech  to  the  Jury  relates. 

*  ExtraSs. 

IN  the  Inftruiftions  or  Orders  given  by  the 
Freighters  of  the  fVorce/ler,  Captain  Thomas 
Green  Commander,  to  Mr.  Robert  Callant  Super- 
cargo there  occurs  one  Article  in  thefe  Words, 

JVe  would  have  you  write  us  by  all  Opportunities, 
efpec! ally  from  Sinde,  by  any  Ships  bound  from  thence 
^"oPerfia;  and  for  the  greater  Secrecy,  efpe daily  of  the 
Letter  to  be  fent  to  Mauritius  for  us,  here  tinder  ts 
an  Alphabet  for  you  to  write  us  by;  lour  Subfcription 
muft  be  in  cotnmvn  Englifh,  direBing  all  fuch  Letters 
to  Captain  Thomas  Bowrcy  in  Wcll-clofe-Square, 
London. 

(  Not  a,  At  this  Place  the  whole  Alphabet  is  in- 
ftrc  diftinftly,  and  above  each  Letter  a  different 
Character  is  fet  down,  to  be  ufed  in  Place  of  the 
Letters  of  the  Alphabet.) 

When  your  Cargo  for  England  is  ptyvided,  or  near 


Captain  Thomas  Bowrcy,  Sir  wee  are  all  well. 
Captai   nthoma  sbowre   yfi  rwe  ear  eal  Iwell. 

Make  no  Title  (as  is  ufual)  to  begin  your  Let^ 
ter,  nor  no  Date,  nor  Compliment,  no  Name  at 
lafi  ;  But  let  all  be  comprehended  in  the  Lines  of 
your  Letter,  fo  as  to  make  no  diftinBion,  and  make 
but  one  Paragragh  of  all  your  Letter,  and  if  any 
Men  dead,  fet  their  Names  i?nmediately  after  your  own 
Name  fubfcribed  to  the  Letter,  all  in  CharaEIers  before 
direBed,  and  pleafe  to  keep  this  as  Direitions  therein. 

By  another  Letter  irom  the  faid  Captaid  T.  B — y 
to  the  faid  Mr.  Callant,  dated  London,  16  February 
1704^,  he  adds  concerning  the  forefaid  Cypher  iii 
thefe  Words, 

On  further  Ccnfideration,  I  think,  I  have  committed 
an  Error  in  my  Letter  to  yon  Tefierday,  it  being  wrote 
in  it  as,  viz. 

Captai  nthoma  sbowre  yfi  rwe  car  eal  Iwell. 
That  IS, 

Captain  Thomas  Bowrey,  Sir  we  are  all  well. 

Now,  I  doubt  the  naming  any  Name  in  the  beginnings 
or  making  any  Complement  there,  may  be  a  Means  to 
find  the  Key  of  the  Alphabet,  therefore  pray  firike  out 
of  the  Letter  I  fent  you  Yefierday,  as  above  done,  and 


compleated,  then  rue  would  have  you  fell  the  Sloop  for     begin  direBly  with  yotir  Bufinefs,  following  the  DireEli 


what  you  can  get,  and  invefi  the  Produce  in  Goods 
for  England. 

And  lower  amongft  the  fame  Orders  in  another 
Article  are  thefe  Words, 

Tuu  muft  engage  the  Maflir  of  the  Shop  not  to 
let  any    Letter  jrom    himfelf  or    any   other    be  fent 


ons  given  you.  And  whereas  you  are  ordered  to  di- 
rect your  faid  Letter  to  me,  I  would  not  have  yoti 
mention  ?ny  Nunc  in  the  Subfcription,  but  direil 
the  faid  Letter  to  Mr.  Nicholas  Pope  Scrivener,  in 
Nicholas  Lane,  London,  to  pay  5  1.  to  the  Beiirer  as 
in  ycur  Lifiruflious. 


CLXXIX.      The  Trial  of  Kobert  F£ilding,   Efq;  at 
the  Old-Baily  for  Bigamy,   ///  marrying  the  Duchefs  of 
Cleveland,    bis  former  Wife  leing  then  livings  Dec.  4. 
1706.  5.  Ann. 


On  Wednefday  the  4th  of  December, 

T  the  Seffions- Houfe  in  the  Old-Baily, 
This  Day  came  on  the  Trial  of  Robert 
Feilding,  Efq;  for  Felony,  in  Marrying 
her  Grace  the  Duchefs  of  Cleveland  ; 
Mary  Wadfworth,  his  firfi  Wife,  being  .  . 

then  alive.  The  Court  being  fat,  proceed  in  this  maHner,    County  0/ Middlefex,    For  that  you,    on  the 


Clerk  of  Ar-  C'  E  T  Robert  Feilding  to  the  Bar. 
raignment.    l3  (which  was  done) 

Robert  Feilding,  hold  up  thy  hand,  (which  he  did.) 

CL  of  Arr.      Robert  Feilding,  you  fland  indited 

by  the  Name  of  Robert  Feilding,  late  of  the  Parijh  of 

St.  James'j,  within  the  Liberty  oj  Weftminfter,  in  the 

ninth 
Day 


t706. 


for  Bigamy. 


Day  of  November,  iu  the  fourth  Year  of  Her 
now  Majeftys  Reign,  at  the  PayJ/h  afire/aid, 
in  the  County  afirefaid,  took  to  Wije  one  Mary 
Wadfworth,  Spinfte-r,  and  the  fame  Miry  Wad- 
fworth,  then  and  there  had  fr  your  IVife;  and  that 
you  the  faid  Robert  Ftilding,  afterwards,  viz.  on 
the  twenty  fifth  of  the  fame  Month  of  November,  in 
the  Tear  aforefaid,  at  the  Parijh  of  St.  Martins 
in  the  Fields,  in  the  faid  County,  did  feloniously  take 
to  (Vife  the  ?nvfl  noble  Barbara,  Duchefs  of  Clei'e- 
land,  (the  faid  Mary  Wadfworth,  his  former  IVtfe, 
leing  then  living ;)  agair.fl  the  Peace  of  our  fovereign 
Lady  the  Qiieen,  her  Crown  and  Dignity,  and  a- 
gainfl  the  Fortn  of  the  Statute  in  that  Cafe  made  and 
provided. 

How  fay'lT:  thou,  Robert  Feilding,  art  thou  Guilty 
of  this  ludifcment,  or  not  Guilty  ? 

Teilding.     Not  Guilty. 

Cl.  of  Arr.     Culprit.     How  wilt  thou  be  tried  ? 

Fielding.     By  God  and  my  Counfy. 

Cl.  oj  Arr.     Gcd  fend  thee  a  ^ood  Deliverance. 

Cl  oj  Arr.  Call  the  Jury.  Mr.  Feilding,  n  you 
except  to  any  of  the  Jury,  you  muft  do  it  before 
they  are  fworn. 

Feilding.    I  do  not  challenge  any  of  them. 

The  Jury  fworn,  'viz,. 


Francis  Chapman, 
'Thomas  Moody, 
Peter  Lcvigne, 
Hugh  Merchant, 
yofeph  Devenijh, 
Edward  How, 


Edward  RrfweH, 
John  Mills, 
Richard  Haz,z.ard, 
Samuel  Chace, 
ihomas  Teomond, 
John  Johnfon. 


Proclamation  made.  That  if  any  can  inform  the 
Queen's  Juftices,  and  the  Queen's  L  ouncil,  of  any 
the  Matters  the  Prifoner  (lands  charged  with  ;  let 
them  come  forth  and  they  fhall  be  hea.d 

Mr.  Raymond-  My  Lord,  and  you  Gentlemen  of 
the  Jury,  I  am,  in  this  Cafe,  Council  tur  the  Qiieen. 
The  Prifoner  at  the  Bar,  Robert  "eilding,  ftands  in- 
difted.  That  he  on  the  ninth  Day  :.f  November,  in  the 
fourth  Year  of  her  now  Majefly's  Reign,  &c.  (the 
indiEi7nent  repeated).  To  which  IndiLtment  he  has 
pleaded  not  Guilty,  and  put  himfeli  on  God  and 
his  Country,  vvhich  Country  you  are.  I  hope  if 
we  prove  the  Indictment,  you  will  find  him  Guilty. 

Sir  James  Mountague.  My  Lord  and  Gentlemen 
of  the  Jury,  I  am  of  Council  with  the  Qiicen  againft 
the  Prifoner,  Mr.  Robert  Feilding,  who  ftands  in- 
dicted for  taking  to  Wife  Barbara  Duchefs  of 
Cleveland,  after  he  had  before  marry 'd  one  Mary 
Wadfworth,  who  is  ftill  alive  :  This  is  a  Crime 
that  amounts  to  Felony  ;  and  tho'  the  Law  doth  not 
take  away  from  him  that  fhall  be  covi6ted  thereof, 
the  Benefit  of  his  Clergy ;  yet,  lince  it  is  fuch  a 
Crime  as  doth  take  away  from  the  Prifoner  the 
Affiftance  of  Council,  I  fhall  only  ftate  Matter  of 
Faft,  which  is  as  followeth. 

About  a  Year  ago,  or  a  little  better,  there  was 
a  young  Lady  left  a  Widow  by  Mr.  Deleau,  and 
reputed  a  great  Fortune  :  Mr.  Feilding  thinking  him- 
felf  qualified  for  the  grcateft  Fortune,  had  a  De- 
fign  upon  this  Lady;  and  in  Augufi,  1705.  heap- 
plied  himfelf  to  one  Mrs.  Streights  to  confult  with 
her,  and  contrive  fome  Method  how  he  might  have 
Accefs  to  court  this  Widow.  This  Mrs,  Strejghtt 
had  no  Acquaintance  with  the  Widow  her  felf,  but 
knew  Mrs.  Charlott  Viliars  was  acquainted  with 
her,  and  ufed  to  cut  her  Hair ;  fo  the  beft  Thing 
they  -could   think  of  at  that  Time,  was  to  make 


Mrs.  Killars  their  Friend,  that  by  her  Means  he 
might  have  Admittance  into  the  Lady's  Company  ; 
for  he  did  not  Qiieftion  if  the  Lady  had   but  once 
a   Sight   of  his  very   handfome  Perfon,  fhe  would 
have  the  fame  Atfeftion  for  him,    that  he   had  met 
with  h-om  other  Ladies,  even  on  their  firft  feeing  of 
him.      Mrs.  Villars  was  promifed  500/.  to  bring 
this  Afiair  about ;    and  tho'  fhe  doubted   with  her 
felt,    whether  fhe    could  ever    accomplifh    it,    yet 
by  thefe  Means  flie   might  perhaps  make   a  Pen- 
ny ot  it  to  her  felf;    and  thereupon  fhe  promifes 
Mrs.  Streights  to  ufe   her  endeavour  to  ferve  the 
Major-General,    meaning  Mr.  Feitding,    tho'  Mrs, 
Villars  could   not  be  fure  fuch  an  Overture  would 
be  well  received   by  Mrs.  Deleau :    Yet   being  ac- 
quainted with  one  Mary  lVadfii;crth,  a  young"  Wo- 
man not  much   unlike  in    Perfon  to   Mrs.  Deleau, 
fhe  imagined  it  \\nu\d  be  no  difficult   Matter   for 
her  to  fet  up  the  faid  Mrs.  IVadfwortb  to  reprefent 
Mrs.  Deleau ;    and  accordingly  it  was  done,  and 
Mr.  Feilding  proved   fo   intent   upon   the  Matter, 
that    he    \^ent  in   few  Days  to    DuHjrs'Co?nmons, 
to  fee  tor  Mr.  Deleau's  Will  (and  found   thereby 
that  Mrs.  Deleau  was  left  very  ccnfiderable.      And 
that  he   might  judge  the  better  wheth.r  fhe  were 
truly  the  Forrune  fhe   was  reprefented  to  him,    he 
took    a  Copy   of  the   faid   Will,    and  foon  alter 
went  to    Mrs.  Fill.rrs   and   told    her.    That   what 
Mrs.  Streights  had   faid   concerning   i\lrs.  D.deaus 
Fortune  was  true :    And  being   very   well  faiisfied 
with  her  Fortune,   he  was  refolved  to  get  a  View 
of  her.      Soon   after,   Mr.  Feilding  went   to   Tun- 
Iridg,',    and  after  two  or  three  Days    ftay   there, 
returned  and   called  at  JJ'addon,    the  Place  where* 
Mrs.  Deleau  refided,    with  a   Pretence   to  fee  the 
Houfe  and  Gardens,    but  in  reality  it  was  to  fee 
the  Widow  ;    he  thought  nothing  elfe  was  th 
be   done,    but   to    give   the    Lady  a 
handfome  Perfon   he   defigned   to   lay  at 
but  it  happened  that  the  Lady  would  not  be  feen 
her   felf,    but  her  Servants  were  permitted  to  fliow 
him  the  Gardens,    and  he  fancied  himfelf  that   he 
had  had  a   Sight  of  Mrs.  De'eau  too  ;    fcr  a  Kinf- 
woman^  of  Mrs.  Deleau  s  lociang  out  into  the  Gar- 
den while  he  was  tiicre,    gave  him  rlie   Sight  ot  a 
Woman  at  the  Window,  "and  he  pref-.itly  conclud- 
ed it  could   be   no  body  but  Mrs.  Deleau    admi- 
ring Beau  Feilding.      About   three  Davs  atter  Mr, 
Fei  ding\  Return  irom  Tunbridge,  whicn  was  about 
a  Fortnight    after   Sr.  Bai  thdomew-tide    laft    was 
Twelve-month,    he   told  Mrs.  ViHars  of  his  calling 
at  IVaddon,  and  that  he  had  acquainted  the  Ducheft 
ot  Cleveland  of  the  fine  Gardens   that  were  there 
and  h:  faid  tiiat  her  Grace  had  a  great  Defire  to' 
fee    them,    and   therefore    directed  Kirs.  Villars  to 
go    from   her   Grace    to  'Mrs   Dele  an,    to   ask  the 
Favour  of  her  to  permit   her  Grace    ro    fee    the 
Houfe  and  Gardens.       Accordingly   Mrs.   Villars 
went  down  to  Waddon  ;  and  Mrsf"  Deleau   treated 
her  ^•ery  civilly,    and  told  her  whenever  her  Grace 
pleafcd,   fhe  tlmuld  fee  her  Houfe  and   Gardens  ; 
but  as  fhe  was  a  Widow  (be  could  not  attend  up- 
on her  Grace  :    But  the'  the  Duchefs  was  exp:cted 
after  this,  yet  fhe  did  not  go,    for  indeed  flic  did 
not  know  any  Tiling  of  the  MefTage.      So  the  next 
Time  Mr  Feilding  attempted  to  Yee    her,    was   at 
a  Horfe-Race  at  Banfli:ad-Downs,  whither  he  went 
for  that  Purpole,  but  did  not  fee  her.      After  this 
or  fome  Time   before,    he  fent   a   Letter  to   M.J. 
Deleau' s  Houfe,    but  the  Servants  when  they  fav/ 
Naipe  to   if,    knowing  the  Charafter  or  Mr. 

Feilding, 


was  tnen  to 
fight  of  his 

her  Feet; 


the 
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reilMng,  threw  it  into  the  Fire.— ~V/hen  UvsVd- 
lar^   found  that  the    Duchcfs   of    Cleveland  knew 
nothing  of  her  being  fent  to  IFaddcii,    and  that  it 
was  onlv  a   Contrivance   of  Mr.  Fai/dmg  s  to  get 
an  Opportunity   of  feeing   Mrs.  Deleau,  and  that 
ill    I'riith    he   liad    never    feen   her,  flie    relohed 
to  play    Tndi    for    'i'rick   with    him,    and  there- 
upon  propofiid  the   Matter   to  Mary  IVudfivoyth, 
the  Woman  I  before  mentioned  to  be  of  her  Ac- 
quaintance, but  one  that  Mr.  FeiUing  did  not  know, 
and   one   that  would   not  worit  her  felf  much  by 
fuch  an  Lndeitaking,    wliether  it  fueceeded  or  nor. 
Mrs.  WnaJwcYtb,  upon  the  hri\  op.ning  ot  it,  rea- 
dily embracid  the  Otilr,   and  iliereiipon   Mrs.  Vil- 
la, s  went   to   Mr.  F.^^ldi?ig  and  told  Inm,    Hie  had. 
propofcd   the  MatLer  to  the  Lady   (Mrs.  Delcau) 
whil-h  Ore  at  hipL   rcj.cted,    but  at  lall  did  give  a 
fovourablc  Ear  to  it ;    and   that  Oie   did   not   lear, 
but  if  Matters   could  be   prudently   managed,    his 
Dellres  might  be  a.comphfned.-— A  little  belore 
my  Lord  Mayor'b  Day  laft  was  Twelve-month,  (he 
told  Mr.  Feildihg  that   Ihe  had  at   length  obtained 
of  the  Lady   the  Favour  of  a  Promife  of  an  Liter- 
view,  and  that  Ihe  uas  {hortly  to  bring  her  to  his 
Lodgings,    but  he  muft  take   care  not_  to  let  her 
know  they  weic  his  Lodgings,    or  to  give  her  the 
Jeall   Caufe  to  fufpect   he   had  any   Thing  to  do 
there:    Accordingly   Uis.VHuirs,    the  Evening   ot 
my  Lord  Mayor's  Day,    brought   Mrs.  ITad/worth 
in  a  Mourning  Coacli   and  Widow's  Drel^i  to  Mr. 
Feildiiigs  Lodgings  :   He  was  not  within  at  the  Time 
they  came  thither",  but  being  fent  for,  came  in  [oon 
after,    and    was   extremely   complaifant    lor    Icme 
Time ;    but  at  length,   tho'  he  had  be  cncautioned 
not    to  let   the    Lady  know   they  were  his   Lodg- 
ings,   yet   he  could  not   forbear   fhewing  her    his 
fine  Cloaths,   and  what  Furniture  he  had;  and  in 
a    little   Time  after   fent  for  Mrs.  Murgaretta  to 
fing  to  her ;    and   pretended   he   was   fo  extremely 
taken  with   her,   that   nothing  would    fatisiyhim 
but  being   mariicd  that   Night;    but  (he,    with  a 
ieeming  iviodefty,    check'd   his  forward  Behaviour, 
and   niiide   a  fli'ew   of  going  away  in  difpleafure; 
bur  bciote   they  parted,    he  prevail'd  upon  her  to 
promife  not  to  put  otf  their  Marriage  longer  than 
Wednejday  Seven-night.      My   Lord,'  Mr    Feilding 
ri"htly   JLidged   by  "this   Converfation  what  an  Li- 
rereft  he'  had  fix'd  in  the  Lady,  and  looking  upon 
himfelf  to  be  fure  of  her,   he    actually  went   to  a 
Goldfiiiith  and  bcfpoke  a  Ring,  and  directed  him- 
Hlf  what    Pcfie   fhould   be  aigrav'd.       When   the 
Day  came  which  had  lirft  been  agreed  on,   fham 
Pretences    were    made,     not    to    feem    over-hafty 
in  fo  lerious    a    Matter,    and  the    Marriage   was 
put   oft"  till  the   Friday  following,  being  the  yth  of 
November  laft  was  Twelve-month;  at  which  Time 
Mrs.  Vilhirs  and  the  Lady  came  again  to  Mr.  Feild- 
ings  Lodging,   where  he    received  her  with   an  ex- 
traordinary Tranfport   of  Joy,    and  the  Marriage 
muft  immediately   be  proceeded  on  ;    but   fhe  tor 
fome  Time  framed   feveral  Pnt-ofls,   and  at  length 
made  an  Ofter  to  have  gone  away  ;    but  Mr.  Fedd- 
ing  by  no   Means  would  permit  her  to  go,  with- 
out making  her  his  own,    which    he  was  refolved 
fhould  be  done  prefeiitly  ;  and  to  make  all  Things 
fure,  he  ran  out  and  lock'd  the  Chamber-door   to 
keep   her  and    Mrs.  Vilhirs  in,    whilft  he  went  for 
a  Pricft  ;    and   taking  Coach  immediately  drove  to 
Count  Ga!Iui\,    the  Emperor's  Envoy ;    when   he 
came   to  his   Gate,  he  enquired   of  the  Porter   fcr 
one  rrmfcif(o  Dvian,    that  was  ftiled,  The  Father 


in  Red,  upon  account  of  a  red  Habit  he  ufually 
wore  ;  but  he  nic  being  within,  Mr.  Feilding  a.s]i.- 
ed  for  another  Father ;  and  one  Father  Florence 
was  called  to  him,  whom  he  acquainted  with  the. 
Bulinefs  he  came  about;  but  whilft  he  was  treat- 
ing wirli  Father  Florence,  the  Father  in  Red  luckily 
came  in,  and  Mr.  Feilding  immediately  took  him 
away  with  hi;n  in  the  Hackney-Coach  to  his 
Lodgings.  My  Lord,  and  Gentlemen,  we  fhall  fhew 
you  that  this  Father  in  Red  ftay'd  there  about  an 

Hour,  and  then  went  away. We  lliall  fhew  your 

Lordfhip   likewife.    That   Mr.  Feilding   and  Mury 
JFadfiL-orth  fupped  together,    and  atter  Supper  he 
was  attually  marry 'd  to   Mrs.  IVadfworth.      And 
that  this  Marriage  was  confummate,  we  fhall  prove 
by  fvVeral  Particulars,  viz..  'I'hat  clean  Sheets  were 
laid   upon  the  Bed,  and  all  Ceremonies  performed 
that  are  ufual  up;;n  fuch  Occalions;  and  they  aftual- 
ly  went  to  Bed  together,    and  lay  together  all  that 
Night  ;  and  tlie  next  Day  the  Lady  and  Mrs.  Vil- 
lars  went    away,    and   as  Mr.  Feilding   fuppcfed, 
to  IViuU'jii,  the  W'idow  Deleau's  Houfe ;  to  which 
Place    your    Lordfhip   and  the   Jury    will   rind  he 
dir^ifted   his  Letters  to  her  afterwarcs,    and  in  the 
Superfcriptions    ftiks  her  the  Countels  ot  Feilding. 
To  corroborate    this    Evidence   we    ihall    likewife 
prove  to  your  Lordfhip,  that  about  a   Week  atter, 
he  lay  with  her  again  at  the  very  fame   Lodgings  ; 
and  wc  can   make  it  appear  that  he  hath  lain  with 
her   three   leveral   Times    lince    this    rirft   Night, 
twice   betore,    and  once   atter  his   Marriage  with 
the  Duchcfs  of  Cleveland.      My  Lord,    we    (hall 
fliew  you  that  he  made  her  Prcfents,    furnifh'd  her 
with   Money,    and   treated   her   as  his  Wife,  until 
the  Cheat  was  found  out,    which  was  not  till  May 
alter  ;    and  then  finding  how  he  had  been  ferved, 
that  inftead    of  marrying  a  Fortune  of  doooo  L 
he  had  been  impofed  upon,   and  marry 'd  one  not 
worth  fo  many  Farthings,     he   difcarded  her   in 
great  Wroth. 

My  Lord,  we  will  call  our  Wimefles  who  will 
prove  to  your  Lorfhip,  ftep  by  ftep,  how  this  Mat- 
ter was  brought  about ;  and  firft  we  will  begiu 
v;ith  Mrs,  Villars. 


Mrs.  Villars  ficorn. 

Mrs.  Villars.  My  Lord,  there  came  one  Mrs. 
Streights  to  my  Lodgings  and  wanted  to  fpeak 
with  me  (it  was  Bartholomew-tide  was  Twelve- 
month) but  I  was  not  at  home  ;  when  I  came 
home,  they  told  me  Mrs.  Streights  had  been  there, 
and  left  word  that  1  was  always  out  of  the  way 
when  it  was  to  do  my  felf  good;  fhe  faid  it  would 
be  rive  hundred  Pounds  out  of  my  way  if  I  did 
not  come  to  her.  I  met  with  her  and  Mr.  Feild- 
ing, and  being  acquainted  with  Mr.  Folding's  De- 
lign  upon  Mrs.  Deleau,  he  asked  me  whether  I 
knew  the  Lady  ?  I  faid  I  had  no  particular  Ac- 
quaintance with  her,  but  I  ufed  to  cut  her  Hair; 
Fie  told  me  that  he  was  in  Love  with  her,  and  ask- 
ed me  whether  1  could  alTift  him  in  his  Court- 
fhip  ?  And  whether  a  Marriage  might  be 
brought  about  ?  I  told  him  I  could  not  tell, 
I  did  not  know  whether  I  had  that  Intereft  in 
the  Lady  as  to  be  made  ferviceable  in  fueh  a  De- 
fign.  Mr.  Feilding  enquired  very  ftriftly  after 
her,  and  faid,  he  would  try  Means  to  come 
into  her  Company  that  he  might  gain  her  Ac- 
quaintance :    Upon   which    we     parted    at    that 

I'ime. -And   about   three    Pays   after,  Mrs. 
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Streigbts  came  to  my  Hoiife  again,  and  faid, 
Mr.  Feildtng  would  fpeak  with  me.  I  \\ent  to 
him  ;  and  he  told  me,  he  toiind  that  the  Lady  was 
worth  60000 1,  as  he  had  been  told  before.  He 
asked  me  where  it  was  flie  liv'd  ?  I  told  him,  in 
Copthal-Court,  near  the  Change.  I  told  him  like- 
wife  where  her  Country-Houfe  was  ;  That  it  was 
at  JViiddtn  in  Surrey.  Mr.  Feilding  told  me,  He 
would  go  to  T'unbridge,  and  call  by  the  way  to  fee 
the  Gardens ;  and  by  that  means  he  might  ha\'e 
an  Opportunity  of  feeing  Mrs.  Df/c"*?;/;  which  he 
did  accordingly.  I  was  fcnt  tor  again  ;  and  he 
told  me  he  had  leen  the  Gardens,  and  they  were 
very  fine :  And  that  lie  faw  the  Lady  through  a 
Cafement ;  and  that  fhe  might  have  the  more  per- 
fect \'ii.w  of  him,  he  took  divers  Turns  in  the 
Garden,  puU'd  out  his  Watch,  and  fet  it  by 
the  Sun-Dial :  And  that  he  came  round  the  Coun- 
try, and  almofi;  murdcr'd  his  Horfcs,  to  get  a 
bight  of  her.  But  he  deiired  to  be  in  her  Com- 
pany, that  he  might  have  a  full  View  of  her. 
He  defired  me  to  go  to  Mrs.  Deleau,  and  tell  her, 
that  the  Duchefs  of  Cleveland  had  heard  a  ^reat 
Character  of  her  Gardens,  and  was  very  d  .iirous 
to  to  fee  them.. 1  went  and  acquainted  Mis.  De- 
leau with  it :  She  faid,  fhe  would  not  refuie  a  Wo- 
man of  her  Qiiality  ;  but  would  take  it  as  a  great 
Favour,  to  fhew  her  any  Thing  that  belong'd  to  hei : 
But  dehr'd  that  it  might  not  be  that  V,  eek,  bu- 
the  Week  following;  becaufe  ihe  was  to  iee  a  Race 
on  Banftead  Duv:ns.  1  told  Mr.  Feilding  this  ;  and 
he  made  Anlwer  ror  the  Duchels  ot  Ldei'eLa.dy 
and  faid,  The  Duchefs  was  not  well ;  and  coula 
not  go  to  iee  the  Gardens.  When  I  found  that 
Mr.  Feilding  did  not  fend  me  from  the  Duchefs, 
but  from  himfelt,  I  was  out  or  Countenance,  that 
I  fhould  innocently  impofe  upon  the  Lady.  Mr. 
Feilding  told  me,  he  would  go  and  fee  tne  Race 
upon  the  Doiuns ;  and  when  he  came  back,  he 
would  fend  for  me,  and  act^uaint  me  whether  he 
had  feen  the  Lady.  And  when  he  came  to  Town 
again,  he  fent  Mrs.  Streights  to  me,  to  come  to 
him;  and  when  I  came  to  him,  he  told  me  he  faw 
Mrs.  Deleau,  he  believed,  upon  the  Donny.  Mr. 
Feilding  made  a  Bow  to  them,  and  they  to  him. 
He  faid,  From  thence  he  went  to  Fpfmi,  and  fent  a 
Letter  to  be  deliver'd  into  Mrs.  Deleau  s  own  Hands, 
by  a  Servant  of  his,  not  in  a  Livery.  I  think  it  was 
accordingly  deliver'd.  Mr.  Feilding  told  me,  Mrs. 
Deleau  read  it,  and  faid  it  rec^uired  no  Anfwer  :  and 
faid  no  more-  Mr.  Feilding  asked  me,  whether  I 
could  not  get  a  Letter  to  Mrs.  Deleau  ?  He  laid, 
he  was  much  in  Love  with  her.  1  told  him,  1  be- 
liev'd  he  was  mill:aken  ;    and   that   it  was  another 

whom  he  faw. 1  percei\  'd  that  he  had  no  Know-  . 

ledge  of  Mrs.  De'eau. 1  acquainted   a  young 

Woman  (whom  I  fuppofed  he  might  have  feen^ 
with  his  Liclination,  {Wxs.Wadpwcrth)  :  She  faid, 
Tne  did  not  expect  to  be  fo  happy;  but  wifh'd  it 
might  be  fo.     I  engag'd  to  Mr.  Feilding  to  do  what 

I  could  to  bring  it  about. There  were  divers 

Letters  pafs'd  between  them  till  my  Lord-Mayor's 
Day.  Divers  Prefents  were  fent  from  Mr.  Feilding, 
by  me,  to  the  Lady.  The  firfl  Prefent  was  a  Gold 
Apron,  ftruck  with  Green:  That  was  the  firft  Pre- 
fent Mr.  Feilding  lent  to  Mrs,  IVadfivurth,  whom  he 
thought  was  Mrs.  Deleau  all  the  while ;  but  it  was 
Mrs.  IVadfvcorth.  I  did  not  think  Mrs.  Deleau, 
who  was  a  great  Fortune,  would  agree  to  marry 
a  Man  of  Mr.  Feildings  Character.  Mr.  Feilding 
kept  fending  of  Prefents  and  Letters  from  that 
Vol..  \^ 


Time,  from  the  latter  End  of  Barthclomexv-tide, 
to  my  Lord-Mayor's  Day.  He  fent  her  a  Suit  of 
white  Sattin  Knots,  and  Gloves,  and  other  Things. 
He  defir'd  I  would  bring  her  to  his  Lodgings  on 
my  Lord-Mayor's  Day,  at  Night  ;  which  I  clid  a- 
bout  nine  a  Clock,  in  a  Mourning  Coach.  Mr. 
Feilding  was  not  at  home,  but  cam.e  immediate- 
ly. When  he  came  in,  he  fell  down  upon  his 
Knees,  and  kifs'd  her,  and  exprefs'd  Abundance  of 
fond  Expreffions.  He  asked  her,  v:hy  Jl^e  (layedfo 
leng?  And  iihethev Jhe  loved  Singing?  He  laid,  He 
would  fend  for  Margaretta  to  come  up.  When 
fhe  came,    Mr.  Feilding  bid  her  ling  the  two  Songs 

which   he  lov'd ; which    file  did:     The    one 

was,  Char?}iing  Creature ;  and  the  other,  lanthe 
the  Lovely.  Atter  wiiich,  Mr.  Feilding  fent  lor 
two  Pints  of  V.'ine,  and  fome  Plumb-Cakes.  He 
urg'd  very  mucii  to  marry  her  ;  birc  llie  declined  ir, 
and  made  him  a  Promife  to  ccme  to  him  the  JVed- 
ntfday  fclloNving.  In  t!ie  interim  fhe  fent  hi,n  a 
Letter,  to  acqi'.aint  him  fhe  could  not  come 
according  to  her  Appointment  ;  but  flie  would 
come  to  him  on  tl.e  Friday  f  Uowing,  which  was 
the  prh  ot  Nvveniber.  Then  he  li;nt  her  another 
Letter,  to  deiiie  her  not  to  iail,  but  come  to  his 
Arms;  and  told  her,  That  there  wanted  nothing 
but  the  Holy  Father  to  join  their  Happinefs;  for 
their  Hearts  were  all  one  already.  And  when  Fr/- 
day  came,  hlis.  I fadfu'o-rth  and  I  went  to  Mr.  Feild- 
ing's  L.'dgings  again  :  He  was  not  within  ;  but 
came  ruraiing  int^j  the  Room  in  a  little  Time  alter 
with  a  great  deal  oi  Jcy,  and  took  Mrs.  JVadfvjorth 
into  his  Arms,  and  faid.  Nothing  could  eafe  his 
M.nd,    hut  a  fro/nife  to  make  him  happy,  in  marry~ 

ing  him  p,efently. He    faid,    he  would   fetch 

the  Prieft ;  but  Mrs  Wadfioorth  refus'd  his  Propo- 
fal,  and  would  have  diiluaded  him  from  going 
then  ;  and  defired  him  to  put  it  ctt"  till  another 
Time,  and  would  have  gone  away :  But  he  would 
not  hear  of  it ;  and  faid,  She  had  difappointed  him 
before ;  and  that  he  repented  he  had  let  her  go  a- 
way  before  ;  but  now  he  was  refolved  to  make  her 
his  own,  bdcre  ihe  went  away.  Mr.  Feilding  then 
went  for  the  Prieft,  and  lock'd  the  Chamber-Door 
alter  him,  ar.d  took  the  Key  with  him,  for  fear 
Mrs.  IFadfii'orth  lliould  go  away ;  and  order'd  Boti- 
cher  to  let  no  Body  into  the  Dining-Room  till  his 
Return.  Mr.  Feilding  returned  in  a  little  Time,  and 
brought  a  I  riell:  with  him,  in  a  long  Red  Gown 
lin'd  with  Blue,  and  a  long  Beard,  and  a  Fur  Cap, 
Mr.  Feilding  told  her,  that  this  was  the  Holy  Fa- 
ther that  was  to  iralie  them  one.  Mr.  Feilding  tiien 
ordered  the  iSian  to  hy  the  Cloth,  and  fetcn'd  a 

Difli  of  Pickles  to  Supper. At  Supper  Mrs. 

Wadfzvorth  feemed  cautious ;  and  tor  tear  the  Prieil; 
iliould  not  be  in  Orders,  laid,  Huiv  Jhall  ILnozu  that 
this  ii  a  Piitjl  in  Orders?  Mr.  Feilding  queftion'd 
him.  Then  the  Piicl!:  puU'il  a  Picture  out  of  his 
Pocket,  about  tiie  Bi  :nefs  ot  a  Crown-Piece ;  and 
told  them,  'That  none  but  Priefts  had  fuch  i  iHures. 
And  that  fhe  might  be  ftill  iurther  fatistied,  fhe  de- 
iired another  Token, 

After  this,  Boucher,  and  the  rell  of  the  Servants 
were  order'd  down  Stairs.  I'hcn  the  Prieil  ealld 
for  Water,  Salt  and  Rofemary,  to  make  Holy  U  a- 
ter.  BoKt/;fr  brought  up  Water  and  Salt,  but  could 
get  no  Rofemary.  Mr.  Feilding  and  i  received  k  at 
the  Dining-Room  Door.  Then  Mr.  Feilding  lock'd 
the  Door,  and  took  the  Key  in  the  Inlide.  Mr. 
Feildinz  ask'd  Mrs.  ll-adfimth.  Whether  it  fhould 
K  k  k  k  be 
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be  done  in    the  Bed-Chamber,  or  Dining  Room  ? 
Mrs  Wadj\vo:tb  agreed  it   ihould  be  in  the  Bed- 
ChambcT.      There    were    none    preient,    but   Mr. 
Feildi;i2:,  Mis.  Wadfworth,  the  Fried,  and  my  lelf. 
The  i  rieft  made  Holy-Water,  and  blelVed  it :  '1  hen 
he  fet  Mrs.  JVadfworth  at  theriglit  oiVk-Feilding: 
The  Prieft  flood  betore  them,    and  read  the  Cere- 
mony  in  Latin,    as  1  undtrftocd ;  and  Mrs.  Wadf- 
zuortb  laid,  She  ivm  mt  yet  fatisfied  he  -^as  a  Priefl. 
Then  he  laid  down  his  Book,  took  from  under  his 
Gown  a  Piece  of  Silk  like  a  Scarf,  that  was  mark'd 
with  a  Crofc  in  the  middle  ;    and  faid,  None  but 
Prieits  us  u  inch  a  Thing.     Then  Mrs.  Wadfvcovth 
was  well  fatished  he  was  a  Prieft.     Says  Mr.  Fcilding 
ro    her.     Do   yen    think,    my    Dear,    that   I  ijould 
hai-e  any  body  to  do  this  Bufinefs,    but   the   ILly  Fa- 
ther .?    '  Mrs.  IVadf-jjorth  was  well   fatisfied   till  he 
came  to  that  Part,  IVilt  thou  have  this  Woman    to 
thy  vcedded  Wife  ?  She  delir'd  it   might  be   fpoke 
in  EitgHjh  by  him,  as  well  as  he  could.     He  did  fo. 
He  aslc'd  Mr.  Feilding,  Whether  he  wotild  have  this 
Gemkivonian  to  he  his  wedded  Wife  ?  He  faid.    Yes, 
inith  all  my  Heart.     He  asked  the  Lady  then,  Whe- 
ther [be  ':vo:iid  have  this  Gentleman  for  her  Husband? 
She  faid,  les,  faintly :    But,  fays  Mr.  Fei'dmg,  You 
don't  fpeak  it  fo  earnsilly  as  I  do  :     You  muft  fay, 
With  ail  m\  Heart  and  Sov.l.    Which  fhe  did.    Then 
the  Prieft  bicffed  the  Ring,  and  gave  it  to  Mr.  Feild- 
ing,  to  put  it  on  the  Lady's  Finger.     He  faidiome- 
thtns  in  Latin,  hvx  what  it  was  1  know  not.     Then 
we  went  into  the  Dining-Room.      Boucher  brought 
lip  Wine  ;  and  when  ail  imd  drank,  the  Prieft  was 
dilchflr':;'d.      Mis.  Wadfwcrth  and  1  went  into  the- 
Bed-Ciiamber,  and  i  pu-:  her  to  Bed.     Mr.  Fcilding 
called  kr  his  Dear  IV/je,  the  Countefs  c/Feilding; 
and  faid,     He  would  make  hafte  and  fly  to  her 
Arms.     After  I  put  her  to  Bed,    he  wtnt  to  Bed  to 
her ;    and  ordei'd  me  to  come  into  the  Room  to  fee 
them  in  Bed  ;  which  I  did.      I  rcfe  the  next  Morn- 
ing, and  came  to  Mr.  Feildings  Room,  where  Bou- 
ch'er  came  loon  aiter  to  liglit  a  Fire :    Then  1  law- 
Mrs.  Wadfv:o;th  in  naked  Bed  with  Mr.  Feilding. 
Mxs.  IVadf north  put  on  her  Cloarhs  as  foon  as  fhe 
could;  and  a  Hackney -Coach  was  call'd  for  her,  and 
(lie  went  away.     At  parting  with  Mr.  Feilding,  flie 
told   him,    (he    did   not  know  when  fhe  could  re- 
turn ;   but  about  a  Fcn-cnight  after,  fiie  came  again. 
There  were  Fires   made  in  both  Rooms,  and  Can- 
dles ligi-itcd  up ;    clean  Sheets  upon  the  Bed,    and 
every  'Fhing  prepared  for   her  lying  there.     Mrs. 
PVa'dfzvorth  went  to  Bed.       Mr.'  Feilding  did  not 
come  home  till  late  that  Night.      1  faw   them  that 
Ni"-ht  in  Bed,   and  went  into  the  Rooni  the  next 
Morning,    and  faw  thum  in  Bed  again  :  She  rofe, 
and  wen\  away  as  before.     Mr.  Feilding  defired  her 
nor  to  fiay  fo  long  as  fhe  had  done  before  ;    tor  if 
fl-ie  did,    he  would  come  and  fetch  her.     She  pro- 
mis'd  him  flie   would  return  fooner.     Mr.  Feilding 
kept  fending  of  Letrers  to  her  between  Times,  which 
was   about^  futeen  or  iixteen  Days,    till  fhe  came 
to  him   again.      He  defired  her  to   come  to  him, 
and  he  wo^ild  be  at  home  to  receive  her.      She  ac- 
cordin^l^■  came  to  him,  after  having  given  him  notice 
of  her^  coming.      He  was  not  at  home  when  flie 
came  ;    but  fhe  went  to  Supper  by  lier  felt.— --She 
had  tor  her  Supper  fome  toafted  Ciieefe,    a  Pint  of 
Wine,  and  a  Bottle  of  Oat  Ale.      When  he  came 
home  to  her,    he  asked  her.    Why  fie  did  not  fend 
for  fomething  better  for  Supper  ?    They  w-ent  to  Bed 
asiain,    as   before ;    and   I  faw  them  in  Bed  toge- 
ther.     Mrs.  Wadjhorth  got  up  in  the    Morning; 


Mr.  Feilding  treated  her;  and  away  fhe  went  as  be- 
fore. Then  Mr.  Feilding  kept  writing  to  her^ 
[tvhich  Letters  are  inferted  in  their  proper  Places^ 
and  delir'd  her  ro  come  to  him  again,  as  being  the 
laft  Night  fhe  fnould  lie  with  him  at  his  Lodgings ; 
for  he  was  going  to  leave  his  Lodgings  for  altoge- 
ther, and  be  with  her  Grace  th.e  Duchefs  of  Clcve^ 
land.  Mrs.  Wadfivorth  came ;  but  neither  Mr. 
Feilding  nor  Boucher  were  at  the  Lodgings  :  But  fhe 
had  not  been  there  long,  but  Boucher  came  in,  and 
laid,  That  he  had  brouglit  j-iis  Mafter's  Night- 
Gown  and  Slippers  from  the  Duchefs  of  Cieve- 
land's. 

Council.     Mrs.  Viliars,  You  fay,  moft  of  the  Ser- 
vice was  in  a  Language  you  did  not  underftand. 

Mrs.  Viliars.     It  was,  my  Lord — But  one  Part  of 
it  was  in  En^^lifi.      I   heard  Mr.  Feilding  fay,  He 
would  take  this  Lady  to  be  his  wedded  Wife. 
Council.     Who  is  that  Lady  ? 
Mrs.  Viliars.   That  Lady,  Mrs.  Wadfivorth ;  point- 
at  her  ;  (She  being  in  Court.) 

Council.  What  did  you  hear  ISlrs.  Wadfworth 
fay  ? 

Mrs.  Viliars.  I  heard  lier  fay.  That  fie  took 
Air.  Feilding  to  her  vcedded  Husband. 

Council.  Vvhat  did  you  obicrve  elle  that  was  re- 
markable ? 

Mrs.  Viliars.  I  faw  the  Ceremony  ofthe  Ring  per- 
formed. I  faw  the  Preift  blefs  the  R.ing  with  Holy- 
Water,  and  lign  himfelt  with  the  Sign  of  the 
Crofs.  Tlie  Prieft  held  Mrs.  WadfwoYth  by  the  lower 
Joint  of  the  Finger,  and  put  the  Ring  on. 

Council.  What  is  Mrs.  Wadfimth's  Chriftian 
Name  ? 

Mrs.  Viliars.     Mary. 

Council.  What  did  he  fay  further,  w  hen  he  faid, 
/  take  thee  to  be  my  vcedded  IVife? 

Mrs.  Viliars.  He  named  no  Name,  but  I  take  this 
Lady,  &c.  -  -  -  The  Prieft  ask'd  him.  Whether  he 
took  her  with  all  his  Heart  and  SouU  He  faid,  /  take 
her  with  all  my  fleart,  and  Soul,  and  Blood,  and  eve- 
ry thing  elfe. 

Council.     What  Time  was  this? 
Mrs.   Vil'ars.        It    was    Barthohmev:-tide    was 
Twelve-month,    as  near  as  I  can  remember  to  the 
Time. 

Council.  Did  Mr.  Feilding  tell  you  he  had  been 
at  Waddon? 

Mrs.  Viliars.  Y'es,  he  did  ;  and  faid,  That  he 
had  feen  the  Lady  thro'  the  Window,  whence  he  fell 
in  Love  v.ith  her. 

Council.      Why  was  this  Marriage  kept  private.* 
Mrs.  P'.lL.rs.     Becaufe  Mr.  Feilding  took  the  Lady 
to  be  Mrs.  Delean. 

Juftice  Povccl.  How  long  was  it  before  it  was 
difcover'd  ? 

Mrs.  Viliars.  It  w-as  not  difcover'd  till  the  latter 
End  of  May  laft,  or  the  Beginning  of  June. 

Juftice  Poxcel.  When  was  the  Time  Mr.  Feilding 
was  marry'd  ? 

Mrs.  Viliars.  It  was  the  pth  of  November  was 
Twelve-month. 

Council.  Wiiat  was  the  Reafon  why  the  Marirage 
was  carry 'd  on  fo  privately  ? 

Mrs.  Viliars.  The  Reafon  w^as,  becaufe  Mrs.  De- 
leau  had  a  Father  alive,  who  had  in  his  Hands  a 
Part  of  her  Fortune  ;  and  for  fear  of  difobliging  him, 
Mrs.  JVadfivorth,  that  went  for  Mrs.  Deleau,  was 
w  illin<^  it  fhould  be  kept  private. 

Coiincil.      Can  you   tell  the  Reafon  ot  its  being 
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Mrs.  P'iUars.  Mrs.  Wadfwonh  fciit  to  Mr.  Feild- 
ing  for  Money. —  Then  Mr.  Feilding  found  he  had 
not  a  Woman  of  that  Fortune  which  he  took  her 
to  be.  When  Mr.  Feilding  did  rind  it  out,  he  took 
Sirs.  Streights  into  a  Clofet,  at  the  Ducliefs  of 
Cleveland's,  and  fent  for  me  there  :  Tlien  Mr.FWW- 
ing  wanted  to  have  the  Prefents  returned.  Mr. 
Fiilding  then  beat  me,  and  asked  me  whether  that 
was  a  rit  Wife  for  him  ?  And  then  took  a  Thing 
made  of  Steel  at  one  end,  and  a  Hammer  at  the 
other  end ;  and  told  me,  If  I  would  not  unfay 
wliat  I  (aid  of  his  Marriage  with  IVadfzvortb,  he 
would  flit  my  Nofe  oft":  And  that  he  would  get 
two  Blacks ;  the  one  fhould  hold  me  upon  his 
Back,  and  the  other  fhould  break  my  Bones. 

Jultice  Poivel.  One  would  have  thought  vou 
fhould  have  been  afraid  to  have  feen  Mr.  Feilding. 

Mrs.  ViluiYS.  My  Lord,  It  was  not  till  then 
found  out. 

Sir  Jiunes  Mctmtague.  My  Lord  I  think  fhe 
hath  clearly  proved  the  Marriage  ;  and  that  fhe  law 
them  three  times  in  Bed  together,  in  the  Space  of 
fix  Weeks  after  the  Marriage. 

Mr.  Feilding.  By  what  Name  did  Mrs.  Td'^ad- 
fiuorth  go? 

Mrs.  Vilhirs.     By  no  Name  at  all. 

Mr.  Feilding.  Did  1  ev^r  appear  with  her  in 
Publick  ? 

Mrs.  Vilidn,     No,  never. 

Mr.  FtildiKg,  What  was  the  firfl:  Place  I  faw  ner 
in? 

Mrs.  Viiluii.  The  firft  Place  you  faw  her,  was 
at  your  Lodgings,  laft  Lord  May)r's  Day,  'as 
Twelve-month. 

Mr;  Feilding.  My  Lord,  I  defire  itvray  De  :oked 
her,  how  fhe  came  to  think  that  1  Ihould  nr.  -.uci  i 
mean  Prefents  as  fhe  hath  mentioned,  to  a  T.^  l^  of 
Mrs.  Deleaiis  Fortune?  T'lCy  were  nor  a:  a.,  i  it- 
able  to  Mrs.  Dehatu 

Juftice  Pov:eL  Ay,  Mrs.  Viuars,  Wha  lay  y^u  to 
that  ?  Mr.  Feilding  chinks  is  a  vci^  iirarie;  '"'  .liug, 
that  he  fhould  fend  fuch  Trifles  to  a  La  .y  .ot  Mrs. 
Deleau's  Qiiality. 

Mrs.  Villars.  He  did  think,  at  that  Time,  that 
he  made  his  Addrelfes  to  Mrs.  Deleau  ;  and  ■.  am 
fare  fuch  Prefents  were  fent ;  and  he  was  really  mar- 
ry'd  to  her,  and  marry 'd  her  for  Mrs.  Deleau. 

J.  Poivel.  Mrs.  Villars,  Mr.  Feilding  defires  this 
Qiicftion  fhould  be  ask'd  you  ;  When  was  the  hrfl 
Time  you  acquainted  the  Duchefs  of  Cleveland  with 
this  matter  ? 

Mrs.  Villars.  I  will  tell  your  Lordfhip.  Mrs. 
Feilding,  that  is  now,  told  me,  Mr.  Feilding  beat  her 
at  the  Lodge  at  Whitehall,  (I  did  not  fee  the  beat- 
ing) and  faid,  fhe  fhould  have  Occafion  to  bring 
me  upon  my  Oath,  to  nrox'e  that  ^4r.  Feilding  was 
marry 'd  to  her  the  ninth  of  Ncuember .  I  went  with 
Mrs.  Feilding  to  the  Duke  ot  Grafton,  and  told  hi.m, 
I  was  fure  he  was  marry'd  the  ninth  of  November 
before. 

J  Poivel-  How  long  was  it  atter  the  beating, 
before  you  and  Mrs.  Feilding  went  to  the  Duke  of 
Grafton? 

Mrs.  Villars.     It  was  about  three  Weeks. 

J.  Poivel.  Are  you  fure  it  was  betore  that  Time 
that  there  was  any  Parting  betwixt  Mr.  Feilding  and 
the  Duchefs  of  Cleveland? 

Mrs.  Villars.  Mrs.  Feilding  acquainted  me  with 
it  her  felf,  that  the  Beating  was  before  the  Diffe- 
rence between  the  Duchefs  of  Cleveland  and  Mr. 
Feilding, 
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I  believe  it  was  about  a  Fortnight 


Cvuncil.  Altho  you  did  not  fee  what  pafs'd  at 
Whitehall ;  Whether  was  this  before  the  Difference 
between  the  Duchefs  and  Mr.  Feilding  ? 

Mrs.  Villari. 
or  three  Weeks, 

Mr.  Feilding.  How  came  it  to  pafs  that  it  was 
not  difcover'd  till  now  of  lace  ? 

Mrs.  Villars.  It  was  not  difcover'd  till  fhe  fent 
to  Mr.  Feilding  for  Money,  about  May,  after  the 
Marriage. 

J.  Poivel.  Why  did  you  not  apply  your  felf  to 
Mr.  '-^eliding  for  the  Reward  ? 

Mrs.  Villi ars.     I  was  to  have  no  Reward. 

Mr.  Feilding.  Mrs.  VHIars,  What  Reward  did 
the  Duchefs  or  Cleveland  promife  you  ? 

Mrs  Vil/ars.  I  never  faw  the  Duchefs  of  Cleve- 
laii^  ;  and  I  was  never  pronds'd  any  Reward. 

J.  Poivel.  Was  you  not  to  have  had  a  Reward 
fc.    ■ping  Mr.  Feilding  to  Mrs.  Deleau  ? 

Mrs  Villars.  Mrs.  .-.t}  eights  left  fuch  word  at  my 
LocijC..}:;^  i  but  I  had  no  Promife  ot  it  from  Mr„ 
F'eiui  .:g. 

Sir  --t--;.?;  Moiintague.  My  Lord,  Mrs.  Villars 
has  t,-iv(.-n  y>"u  fo  full  au  Account  jf  every  Thing  I 
hare  op-.n.V.,  chat  all  that  W'  'i-w^  to  do  now,  is 
to  Hipp -r:  Mrs.  Fz'A»-x's  Eviuc;'^.:  and  to  mal^e 
it  appear  to  your  LorciflvVj,  that  fhe  is  right  in 
ah  chef-  P-irticiilars  that  {he  tells  yen  of  And  the 
better  to  make  our  f;i\es  iinderflood,  we  will  go 
on,  av.d  gi\c  ycur  Lordlliip  an  Account  how  thefe 
T-iings  wcr.  carr\'d.  on  Irom  Time  to  Time.  But 
firit  ■■■  e  ;h;ul  -^rove  ro  your  Lofdfhip,  How  that  af- 
ter M:-.  FeihUhg  was  thus  marry'd  to  Mrs.  W.idf- 
vjortij.    he  dia  ac.-ially  marry  the  Duchefs  oiCleve- 

'   rjd. 

Mr.  Fe.  'ding.  My  Lord,  I  do  not  deny  my  Mar- 
riage to  cue  Duchefs  of  Cleveland. 

'^l^r  fames  Mount agt'.e.  Then,  my  Lord,  wewiU 
n  )t  trouble  you  with  any  Proof  of  that  Matter, 
but  go  on  with  making  out  the  Circumftances  of 
his  Marriage  with  Mrs.  JVadfivorth  ;  and  we  fhall 
verify,  in  every  Particular,  Mrs.  Vil!ars\  Evidence, 
And  rirfl  we  fhall  prove,  that  he  adually  took  a 
Copy  of  Ivlr.  Deleau's  Vv'ill.  For  tliat  call  Mr. 
Searle.  {M^Ijo  ivas  fivurn.) 

Sir  fames  Moiintague.  Mr.  Searle,  Give  my  Lord 
and  the  Jury  an  Account  of  what  you  know  or"  Mr. 
Feilding's  coming  to  Doctor s  C'mvnons,  to  fee  the 
Will  or  Mr.  DAeau. 

Mr.  Searle.  My  Lord,  I  am  Servant  to  Mr.  Cot-^ 
tie,  Proftor  to  the  Prerogative  Office.  Mr.  Feilding 
carae  to  Dc.ctois  Comnions  about  the  Beginning  of 
J\Iichae!}nas  Term,  1705.  and  deiired  me  to  fearch, 
and  fee  whether  Mr.  Deleau's  Will  was  come  into 
the  Oflice,  or  no.  I  look'd  in  the  Kalendar,  and 
found  it  was  come  in ;  and  fpoke  to  the  Clerk,  in 
whofe  Pofleffion  it  was,  and  he  read  it  over  to  him; 
and  he  dtflred  a  Copy  of  it,  which  I  wrote  out. 
Mr.  Feilding  came  in  three  Days  after  for  it,  but  it 
was  not  done.  1  deflr'd  him  to  come  anotnerTime  j 
which  he  did,  and  had  it. 

Council.     Who  did  he  befpeak  it  of? 

Mr.  Searle.  He  befpoke  it  of  me,  and  had  the 
Copy  ol  me. 

Council.     When  was  this? 

Mr.  Searle.  It  was  about  the  Beginning  of  Mi- 
chaelmas 'Perm. 

Sir  James  Mountague.  The  next  Thing  we  fhall 
prove,  is,  That  Mr.  Feilding  was  aelually  at  Wad- 
don,  Mvs.  Deleau  sYiouk:  And  we  fhall  prove  that 
even  by  Mrs.  Deleau.  [Who  tuasf^cn.) 
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Council,  Pray,  Madam,  have  you  any  Acquain- 
tance with  Mr.  Feildiiig  ? 

Mrs.  Deleati.     None  at  all. 

Cmncil.  Do  you  remember  he  came  to  your 
Houfe  in  tiie  Country  ? 

Mrs.  Deleau.  He  did  about  Bariholomew-tide  was 
Twelve-month. 

Council.  When  he  was  there,  had  he  a  fight  of 
you.  Madam  ? 

Mrs.  Deleau.  No,  my  Lord ;  he  was  not  in  the 
Houfe,  but  in  the  Garden. 

Council.     Do  you  know  Mvs.Vil/ars  ? 

Mrs.  Deleau.     I  do,  my  Lord. 

Council.  Did  flie  ever  come  to  you  upon  fuch  a 
Mcfl'agc,  That  my  Lady  Duchefs  of  Cleveland  and 
Mr.  Feilding  had  a  Defire  to  fee  the  Gardens  ? 

Mrs.  Deleau.  She  did  fo  ;  and  it  was  about  the 
fame  Time  Mr.  Feilding  had  been  there,  or  fome 
little  Time  after,  I  believe. 

Council.  Did  you  go  to  the  Race  on  Banflead 
Downs  ? 

Mrs.  Deleau.     No,  my  Lord. 

Council.     Did  Mrs.  Vjilais  ufe  to  Cut  your  Hair .? 

Mrs.  Delfaii.     No,  my  Lord Her  Miflrefs  did. 

Council-  Was  there  any  Letter  brouglit  to  your 
Houfe  from  Mr.  Feilding? 

Mrs  Deleau.     I  heard  there  was. 

Council.  Who  rece^y'd  the  Letter  from  Mr.  Feild- 
ing? 

Mrs,  Deleau.  Some  of  the  Ser\'ants,  but  I  receiv'd 
none  ;  but  fome  of  the  Servants  receiv'd  it.  1  was 
then  at  my  Father's,  and  lett  Orders  that  they  fhould 
take  in  no  Letters  but  fuch  as  came  irom  my  Rela- 
tions, which  would  come  by  thcmfelves. 

Council.  When  had  you  Notice  of  Mr.  Feilding  s 
being  at  your  Houfe  ? 

Mrs.  Deleau.  My  own  Butler  came  up,  and  ac- 
quainted me  Mr.  Feilding  was  below.  He  came  to 
my  Houfe  with  the  Charader  of  Major  General 
ViHars.  I  did  not  fee  him  ;  but  here's  the  Lady 
that  fiw  him  out  of  the  Window ;  who,  it  feems, 
he  took  tor  my  felh 

(Fhat  Lady  fivorn.) 

Council.  My  Lord,  we  only  bring  this  Lady  to 
prove  what  the  firil  Witnefles  faid.  That  Mr.  Feild- 
ing faw  Mrs.  Deleau  thro'  a  Window Madam, 

Do  you  remember  Mr  Feilding  was  at  IVaddcn,  and 
when  ? 

Lady.  He  was  there  about  Baytholo?neiv-tide  was 
Twelve-month.  I  did  fee  him  thro'  a  Window, 
and  inform'd  my  Coulin  of  it. 

Council.    Then  caWlAv. Boucher,  (zvho  was  fiuorn:) 

Council.  Mr.  Bcuchev,  Pray  gi\e  my  Lord  and 
the  Jury  an  Account  of  all  }'ou  know  of  this 
Matter. 

Mr.  Boucher.  My  Lord,  I  went  with  Mr.  Feilding 
to  my  Lord-Mayor's  Show  lall  Lord-Mayor's  Day 
was  Twelve-month.  He  went  in  his  Chariot  to  Mr. 
Feildings  a  Liniicn-Drapers  at  the  "Three-Legs  in 
Cheapftde.  I  looked  into  the  Balcony  and  faw  Mrs. 
Villars  there—My  Mailer  came  down  again,  and 
went  to  Sir  Bafil  Firel/rafs's  ;  from  thence  I  was  or- 
der'd  to  go  home,  and  meet  my  Mafler  in  Bond- 
Street;  which  I  did.  He  ask'd  me  whether  any 
body  iiad  been  at  his  Lodgings  to  enquire  for  him  ? 
I  faid,  no,  and  went  home  again.  Then  I  found  the 
Lady  and  Mrs.  Villars  at  Mr.  Feilding's  Lodgings. 
They  had  been  there  but  a  little  time,  but  Mr. 
Feilding  came  in.  Mr.  Feilding  complemented  the 
Lady,  and  ask'd  her  if  Ihe  lov'd  Singing?  Mrs. 
Margaretta  was  fent  for,  and  accommodated  this 


Lady  and  Mrs.  Villars  with  two  Songs.  Mr.  Feild" 
ing  treated  them  with  a  Bottle  of  Wine  and  a 
Plumb  Cake— Margaretta  went  away;  and  foon 
after  Mrs.  Villars  and  this  Lady  went  away.  So, 
fays  Mrs.  Heath  afterwards  to  me.  Do  you  know 
what  Woman  of  Qiiality  that  is  in  the  Coach?  This 
Mrs.  Heath  is  the  Landlady  where  Mr.  Feilding 
lodged.  Mrs.  Villars  and  the  Lady  went  away 
in  a  Coach.  She  was  in  a  Mourning-Drefs,  and 
the  Coach  was  a  Mourning-Coach. 

Council.     \Vha.t  Time  was  this  ? 

Mr.  Boucher.     It  was  m)'  Lord-Mayor's  Day  was 
Twelve-month,  on  the  twenty  ninth  of  OHloler. 

Council.     Well,  go  on,    and  tell  what  you  knovv 
of  the  Marriage. 

Mr.  Boucher.  Not  long  after  this,  my  Maf!:er  order'd 
me  to  be  at  home,  to  get  clean  Sheers  for  the  Bed, 
Wax-Candles,  and  Sconces,  and  Fires  in   both  the 
Rooms :     He  told  me  fome  Ladies  would  be  there 
that  Night  ;    and   order'd   if  he   was  not  at  home 
when  they  came,  to  tell  them,    that   he  would  be 
there   prefently.       Accordingly  they  came,    and  he 
was  not  at  home  ;  but  in  a  little  time  he  came  and 
went  up  to  them.      Some  time  after  chat,  he  came 
down  Stairs  in  great  Hafte,   and  faid,  Boucher,  go 
and  befpeak  a  Dilh  of  Pickles.       I  did   fo;    and 
brought  over  a  Cloth,    and  the  reft  of  the  Things, 
and  lett  them   in  the   Window.      I   ftay'd   by  the 
Stairs  till  he  came  back  in  a  Hackney-Coach,  with 
a  Priefl:  along  with  him  in  a  long  Gown,  and  long 
Beard,  and  a  F\irr-Cap  ;    I  knew  him  to  belong  to 
the  Emperor's  Envoy  ;  and  I  heard  Mr.  Feilding  call 
him,  Reverend  Father.     Then  I  was  order'd  to  fer 
the  Table  and  Glafles,    and  Wine,  and  Things  of 
that  kind,  upon  the  Side-board.     I  waited  at  Table 
all  the  while.      When  Supper  was  over,   Mr.  Peild- 
inz  order'd  me  to  50  down  and  tetch  Water,   Salt, 
and  Rofemary,     I  went  and  got  Water  and  Salt,  bun 
could  get  no  Rofemary.     Then  I  was  order'd  to  go 
down,  and  they  were  lock'd  in  about  three  quarters 
of  an  Hour :  He  then  call'd,  Boucher,  fays  he,  will 
you  fill  fome  Wine  ? — I  did  fo,  and  perceiv'd  upon 
the  Thumb  of  this  Lady,   upon  her  Left  Hand,  a 
plain  Gold  Ring,  which  beiore  Supper  fhe  had  not. 
When  this  was  over,  the  Prieft  went  away.     Pre- 
fently after,  fays  Mr.  Feilding,  take  the  Sheets  from 
rny   Bed,   and   lay   them  on    the    other   Bed,   for 
Mrs.  Villars;     and  fee  that  none  lie  there.     I  told 
my  Mailer  'twas  done.       Mrs.  Villars,  in  the  mean 
time,   put  the  Lady  to  Bed.      When  I  came  down 
to  tell  th:m  of  it,  I'faw  the  Lady's  Clothes  upon  a 
Stool  in  the  Chamber;    and  Mrs.  Villars  folding 
them  up,    and  laying  them  in  another  Room,     i 
then  ligiit  Mfs.  Villars  to  Bed,    and  then  went  to 
Bed  my  felf.     Li  the  Morning  I  was  call'd  to  make 
a  Fire  ;  I  then  perceiv'd  Mr.  Feilding  and  this  Lady 
in  Bed  together.      The  Fire  being  made,  I  was  or- 
der'd to  get  a  Hackncy-Coach.     Mrs.  Villars  drefled 
rhe  Lady  haftily,  and  Ihe  was  carried  away  in  the 
Hackney-Coach.  About  a  Fortnight  after,  Mr  Feild- 
ing order'd  me  to  prepare  the  Lodgings  again.  This 
Lady   came  to  my  Mailer's  Lodgings  that  Niglit, 
and  had  fomething  for  Supper  ;    my  Mafler  order'd 
me   to  get  ready    Mrs.  Villars  Bed  :     I  did  fo.     In 
the  Morning  was  called  down  to  make  a  Fire,  which 
I  did ;  the  Curtains  being  open  next  the  Fire,  I  per- 
ceiv'd them  in  Bed  again.     I  was  order'd  to  get  a 
Hackney-Coach,  which  I  did;  and  they  went  away 
again.     This  was  about  the  Twenty-fifth  of  Novem- 
ber.    Soon  after  this,    I  underftood  by  fome  of  the 
Duchefs  of  CleveUnd'^  Servants,    that  Mr.  Feilding 
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was  marry  d  to  my  Lady  Duchefs.  Ar  the  fame 
time  Mr.  Fellding  ordered  me  to  go  to  Mrs.  Heath's, 
to  bring  his  Nighc-Gown,  Cap  and  Slippers  to  the 
Duchefs  of  Ckvelan^s  Hoiife,  and  to  attend  the 
next  Morning  with  clean  Linnen,  his  Wio-,  CTc 
And  about,  or  on  the  Fifth  of  Decetnher,  fays  he, 
Boucher  get  my  Lodgings  in  Order  again,  for  I  ex- 
pect Mrs.  Villars  and  the  Lady  to  be  there  ;  which 
accordingly  I  did.  I  was  fent  from  the  Duchefs  of 
Ck'vehind's  with  his  Night- Gown,  Cap  and  >lip- 
pers.  Mrs.  Villars  and  the  Lady  came  accordingly 
rhat  Night,  and  had  a  boil'd  Chicken  for  iMipper. 
Mr.  Feililhig  and  the  Lady  lay  together  that  Night  j 
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Council.     What  time  was  this  ? 

Mrs.  Martin.    It  was  my  Lord-Mayor's  Day  at 
Night.  ^ 

Council.     Where  do  you  live  ? 

Mrs.  Martin.     At  Mrs.  Heath's,   my   Siller's  in 
Pali-Mall,  at  that  time. 

Council.     Did  Mrs.Vilkrs  and  the  Lady  continue 
there  all  Night  ? 

No,  they  did  not. 

there    any  Body  came    ' 


Mrs.  Martin. 
Council.     Was 
wards  ? 

Mrs.  Martin. 


\n  atter- 


I  did  not  fee  any  Botl 


\'. 


Council.      How  long  did  they    continu 
and  in  the  Morning  I  faw  them  in  Bed  together ;  and     Sifter's  Lodgings  that  Night  ? 
when  fhe  got  up,    fhe  went  away  again  in  a  Llack- 
ney-Coach.     That  was  the  laft  time  1  faw  the  Lady 
in  Mr.  Feilding  s  Lodgings. 

Coun.     Were  j'ou  at  Epjom  with  Mr.  Feilding  ? 

Mr.  Boucher.  I  was  there  wirh  him,  and  went  to 
IVaddon  with  him  to  Mrs.  Deleaus.  Mr.  Feilding 
went  into  the  Gardens  and  walk'd  in  them. 

Mr.  Feild'ng.  I  would  ask  you,  Boucher,  whe- 
ther the  Prieft  that  came  in  a  Red  Gown  lin'd  with 
Blue,  whether  you  did  not  fometimes  fee  him  dine 
at  the  Duchefs  ot  Cleveland's  Houfe  ? 

Mr.  Boucher.  I  did  fee  him  there,  I  cannot  fay 
often  ;  but  once  I  am  fare  I  did. 

Jujftice  Poixel.  Was  it  not  that  Prieft  that  was 
there  that  Night  upon  v.hich  Mr.  Feilding  was  fiip- 
pos'd  to  be  married,    at  the  Duchefs  of  Cleveland's. 

Mr.  Bo:!cher.     I  faw  him  there  once. 

Was  it  before  or  after  that  fup- 


in  voui 


Juftice  Poivel. 
pos'd  Marriage  ? 

Mr.  Boucher. 
before  or  after. 

Mr.  Feilding. 
time  ? 

Mr.  Boucher. 
Regiment. 

Mr.  Feilding 

Mr.  Boucher. 


I  cannot  be  pofitive  wliether  it  was 

Whofe  Servant    are  you  at  this 

I  am  now  Cook  to  Coll.  IVebb's 


How  came  you  here  ? 
My  Mafter  dcfir'd  me  to  go  to  the 
Duke  of  Graf'.ons  Houfe,  where  his  Grace  told  me 
I  was  to  jiiftify  the  Truth  of  what  I  knew  of  Mr. 
Feilding  s  Marriage  ;  that's  all.  I  w  as  fent  for  to 
England  by  my  Mafter. 

Mr.  Feilding.  I  defire  to  know  whetlier  he  did 
not  only  make  Mrs.  Villars  s  Bed,  but  lie  with  lier 
likewife  ? 

Coun.     Call  Mrs.  Martin,  (ruLo  ivas  fworn.) 

Sir  Ja.  Mountague.  Mrs.  Martin,  VV'ill  you  give 
my  Lord  and  the  Jury  aa   Account  of  what  you     to  his  Servant  to  make  ready  a  Bed,  and  to  put  on 


Mrs  Martin.     1  cannot  tell. 

Council.     Did  you  fee  them  there  again  ? 

Mrs.  Martin  The  fecond  time  was  about  No^ 
vemher. 

Council.     Who  came  then  ? 

Mrs.  Martin.  1  did  not  See  them  come  in;  but 
Mrs  Vdlars  came  into  tne  Parlour,  and  faid,  that 
there  was  tne  iame  Lady  that  had  been  there  the 
Night  beiote. 

Cuncd.     Did  they  ftay  then  that  Night  ? 

Ms.  Martin.  I  believe  they  ftay'd  there  that 
Ni-.,iit. 

C'uncil.  Did  you  fee  them  go  away  in  tlie  Morn- 
ing .'' 

Mrs.  Mart  n.     I  did  not  fee  them  in  the  Morning, 

Lcvncd.  Did  you  ever  fee  any  Body  come  at 
them  whilft  they  were  there  in  an  extraordinary  Ha- 
bit, a  Red  Gown,  &c.  ? 

Mrs.  Ma  tin.  There  was  a  tall  Man  knock'd  .at 
the  Door  in  a  long  Gown,  Blue  Facing,  and  Furr- 
Cap,  with  a  long  Beard.  He  was  condufted  to  the 
Major-General's,  up  Stairs. 

Council.  Do  you  remember  the  Supper  that 
>  ight  ? 

Mrs.  Martin.     I  remember  a  Difn  of  Pickles. 

Counc':l.  How  long  did  the  Gentleman  in  Red 
ftay  ? 

Mrs.  Martin.  I  know  not ;  I  did  not  fx  him  go 
away  again. 

Council.  Do  you  remember  that  the  Lady  and 
Mrs.  Villars,  with  a  Gendeman  in  Red,  and  Mr. 
Feilding  were  together  ? 

Mrs.  Martin.  I  remember  when  they  were  toge- 
ther, Boucher  v/as  fent  down. 

Council.     Do  you  remember  any  Bed  got  ready  ? 

Mrs.  Martm.     I  remember  that  Orders  was  given 


know  of  Mrs.  Vdlars  ? 

Mrs.  Martin.     I  know  Mrs.  Villars. 

Council  What  do  you  know  of  her,  and  of  any 
Body  elfe  coming  to  your  Sifter's  Houfe  after  Mr. 
Feilding  ? 

Mrs.  Martin.  The  next  Day  after  the  Lodgings 
were  taken,  Mrs.  Villars  came  and  ask'd  for  the 
Major-General,  and  continued  coming  almoft  every 
Day  as  long  as  he  was  at  our  Houfe 

Council.  What  time  did  Mr.  Feilding  come  tit  ft 
to  your  Houfe  ? 

Mrs.  Martin.  It  was  the  beginning  of  Oclober 
was  Twelve-month. 

Council.  Did  you  ever  fee  any  other  Gentlewo- 
man come  with  her  ? 

Mrs.  Martin.  My  Lord,  on  my  Lord-Mayor's 
Day  at  Night  I  faw  Mrs.  Villars  come  in,  and  ano- 
ther Gentlewoman  with  her. 

Ceuncil.     Did  you  fee  the  Coach  they  came  in  ? 

Mrs.  Martin.  Tliere  are  others  that  faw  the 
.Mourning-Coach. 


any 


the 


clean  Sheets. 

Juftice  Poiuel.      Do   you  believe   there  was 
Marriage  that  Night  f 

Mrs.  Martin.     I  do  not  know  any  thing  of 
Marriage. 

Council.     Tiien  call  Mrs.  Heath,  (ivho  was fiuorn.) 

Sir  Ja.  Mountague.  Mrs.  Heath,  give  an  Account 
what  time  Major-Gcneral  Feilding  came  to  take 
Lodgings  at  your  Houle. 

Mrs.  Heath.  About  the  beginning  of  Ofloher 
laft  was  a  Twelve-month. 

Council.  Do  you  rcmeinb.-r  that  one  Mrs.  Villars 
came  to  fee  him  there  ?' 

Mrs.  Heath.  Yes,  frequently,  my  Lord,  file  has 
been  in  my  Parlo'ar,  and  told  me  there  frequently, 
that  fhe  came  from  a  Lady  of  Qiiality. 

Council     Did  you  ever  fee  this  Lady  ? 

Mrs.  Heath.  1  never  fiw  her,  my  Family  being 
retired  from  Lodgers. 

Council,  What  Difcourfe  did  you  hear  from  Bou- 
cher ? 

Mrs.  Heath, 
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Mrs.  Heath.  He  faid  that  a  V/oman  ct  Quality 
was  thcHe,  and  that  fhe  came  there  two  or  three 
Times  with  Mrs.  Villars.  ^ 

Council.  What  Time  did  you  hear  of  that  Lady  s 
being  there  firft  ?  , 

Mrs.  Heath.  On  my  Lord-Mayor  s  Day  ;  for  I 
dined  in  the  City,  and  when  I  came  home,  my  Fa- 
mily acquainted  me  with  it.  Mrs.  VillaYS  came 
down  to  me  one  Night,  wliich  was  the  Night  the 
Man  in  Red  was  there,  but  I  did  not  fee  iiim. 

Sir  James  Mnnntague.  Do  you  know-  ot  their 
{laving  there  all  Night  ? 

Mrs.  Heath.  Mrs.  Villars  came  to  me,  and  faid 
that  her  Lady  was  a  Perfon  of  Qi'alicy  worth  Soooo/. 
fhe  {hewed  me  a  little  Picture,  which  ihe  fliid  was 
her  Lady's  Piilurc :  That  Night  fhe  came  to  _  me, 
and  dcfired  that  the  Lady  and  ihe  might  lie  in  ^a 
Room  np  two  Pair  of  Stairs;  for  they  had  flayed 
late,  and  did  not  care  to  go  home.  1  difputed  it, 
but  (lie  faid  we  fliould  have  no  trouble,  tor  Boiuher 
ftould  make  the  Bed,  and  the  General's  Sheets 
ihould  ferve  them. 

Council.  Do  you  remember  at  any  Time  after 
that,  that  Mr.  Feilding  came  to  you,  and  raii'd  a- 
gain'ft  Mrs.  Villars  ? 

Mrs.  Heath.  He  did  come  to  my  Houfe,  alter 
he  had  difcharged  my  Lodgings,  and  he  told  me 
that  Mrs.  Vill.irs  was  a  very  bad  Woman  ;  and  that 
fhe  impofed  a  Woman  of  the  Town  upon  him  for  a 
Woman  of  Quality. 

Cvin'.cil.  Wiiat  Time  was  it  that  Mr.  Feilding 
told  yoii  fo  ? 

Mrs.  Heath.  It  was  two  or  three  Months  ago, 
but  I  don't  well  remember  the  Time ;  lays  he,  Damn 
her,  I  do  not  know  how /be  contrived  it,  hut  Jfaiv  her 
at  a  IVtman  of  Qj^iality's  Houfe  in  the  Country.  He 
faid  this  at  that  Time. 

Council.     Let's  hear  it  again. 

Mrs.  Heath.  Mr.  Feild:ng  told  me,  That  Mrs. 
Villars  wa^  a  Bitch,  and  had  impofed  a  bafe  Woman 
upon  him,  iriftead  of  a  Woman  of  Qiiality.  He  laid 
iikewile,  T'hat  he  thought  he  faic  the  Lady  lookout  of 
a  IViiidow  oj  a  Perfon  of  Quality's  Houfe  in  the 
Country. 

Juflice  Powel.  Mrs.  Heath,  Did  you  ever  hear 
or  bdicve  that  they  were  married  ? 

Mrs..  Heath.  1  did  not  believe  it  a  Marriage, 
but  a  Converlion  ;  bccaufe  his  Man  came  down  into 
the  Parlour,  and  asked  for  Salt  and  Water  and  Role- 
mary  ;  which  occalioned  thefe  Words,  Lord,  laid  I, 
I  fancy  they  are  making  a  Convert  of  this  Woman; 
becaufe  they  fiiid  it  was  a  Prieit  above.  And  his 
Man  at  that  Time  faid,  there  was  a  Pried  above. 

Mr.  Feilding.  Did  my  Man,  at  that  Time,  tell 
you  I  was  man  led  to  tliat  Woman,    or  any  Time 

clfo  ? 

Mrs.  Heath.  Nothing,  my  Lord  ;  no  body  told 
me  Mr.  Fe.lding  was  marrieil  at  thar  Time. 

Counc'.l      Then    call  Mrs.  Marg.rretta,  (who  was 

fworn.) 

Mrs.  Margaretta.  My  Lord,  I  remember  that 
Mr  Fcildng  font  for  me  to  his  Lodgings  in  Pall- 
Mall;  I  was  lint  lor  in  the  Evening,  but  I  can't 
tell  how  long  it  was  before  he  was  married  to  my 
Lady  Duchcfs. 

Council.  What  Company  was  there  in  the  Room 
at  that  Time  ?  '     . 

Mrs.  Margaretta.     I  cannot  tell. 

Council.     What  were  the  Songs  you  fung  ? 

Mrs.  Margaretta.  I  fung  fevcral  Italian  Songs, 
and  one  Engljh,  and  that  was  lanthe  the  lovely. 

Cmncil.    Who  was  then  in  the  Room  ? 


Mrs.  Margarstta.  No  body  was  there  then,  as 
I  remember,  but  the  Gentlewoman,  Mr.  Feilding 
and  L 

Council.  What  fort  of  Woman  was  this  you 
fpeak  of? 

Mrs.  Margaretta.  She  was  in  Mourning  ;  fhe 
had  a  Velvet-Scarf.  I  never  heard  her  fpeak,  for  he 
defired  me  to  fmg  that  Song,  lanthe  the  lovely;  for 
he  faid  he  had  the  Original  of  it,  and  had  tranfla- 
ted  it  out  of  Greek. 

Juftice  Powel.  Were  you  then  more  than  once 
at  Mr.  Feilding's  Lodgings  ? 

Mrs.  Margaretta.  But  once  ;  and  I  faw  no  more 
there  than  the  Gentlewoman  that  fat  by  the  Fire 
with  her  Back  towards  me.  But  I  did  not  fee  her 
Face,  nor  hear  her  fpeak. 

Juftice  Powel.     What  I'imc  was  it? 

Mrs.  Margaretta.  I  cannot  tell  juftly  the  Timej 
it  was  dirty  Weather  and  dark  :  I  believe  it  might 
be  about  Six  a  Clock,  but  am  not  fure. 

Mr.  Feilding.  My  Lord,  {he  fays  there  was  but 
one  Woman  there  :  Mrs.  Vii/ars  was  not  there. 

juftice  Pon:el.  Name  the  Perfons  that  were 
there. 

Mrs.  Margaretta.  There  was  that  Gentlewo- 
man in  Mourning,  whofe  Name  I  do  not  know, 
Mr.  Feilding,  and  my  felf ;  there  was  no  body  elfe 
that  I  faw  ;  and  no  body  could  be  there,  but  I 
muft  fee  them,  for  I  was  Miftrefs  of  all  the 
Doors. 

juftice  Pow:el.  Did  Mr.  Feilding  pretend  it  w-os 
to  entertain  his  Wile? 

Mrs.  Margaretta.  No  ;  he  defired  me  to  come 
to  him,  and  left  a  Dire&on  at  my  Lodgings,  and 
faid,  there  were  fome  People  of  Qiiality  there  ;  and 
when  I  came  I  faw  none  but  the  Lady  that  fat  by 
the  Fire. 

Council.     Then  call  Mrs.  Price,  (who  zvas  fworn.) 

Council.  Mrs.  Price,  do  you  live  at  Mrs.  Heatli% 
Houfe  ? 

Mrs.  Price.     I  do. 

Council.  Give  an  Account  to  my  Lord  of  the 
Mourning-Coach  coming  to  Mr.  Feilding's  Lodg- 
ings on  Lord- Mayor's  Day  was  Twelve-month. 

Mrs.  Priie.  I  faw  a  Mourning  Coaeh  come  to 
Mr.  Ff/A'fo^'s  Lodgings  at  A^rs. //f,7//)'s  Houfe,  but 
did  not  fee  the  Ladies  come  out  of  it  ;  two  Ladies 
were  lighted  into  Mr.  Ftilding's  Lodgings,  Mrs. 
Villars  and  another  ;  and  Mrs  Villars  followed  the 
other  Lady  up  Stairs,  and  immediately  Mrs.  Villars 
came  di^wn,  and  ask'd  for  the  General  :  Boucher  in 
the  mean  Time  came  in,  and  told  them  he  would, 
be  there  prefently.  Accordingly  he  came.  They 
continued,  fome  Time,  and  when  they  were  gone, 
the  Coach  was  gone. 

Council.     Was  Mrs.  Margaretta  there? 

Mrs.  Price.     I  did  not  fee  her. 

Council.  Do  you  know  of  any  other  Time  of  their 
coming  there  ? 

Mrs.  Price.  Some  time  after  my  Lord  Mayor's 
Day,  this  Gentlewoman  and  Mrs.  Villars  came  a- 
gain  ;  at  the  lame  Tim.e  Mrs.  Martin  told  me  fhe 
let  in  a  Gentleman  in  Red,  in  an  ArmenianHahk ; 
but  1  cannot  tell  what  he  came  there  for  ;  1  think 
ills  Man  Boucher  faid  he  was  a  Pricft. 

Council.  Whilft  the  Prieft  was  there,  do  you  re- 
member Boucher's  coming  down  for  any  remarkable 
Thing  ? 

Mrs.  Price.  I  remember  So/'fAfr  came  down,  but 
do  not  remember  what  he  came  down  for. 

Council.  How  long  did  they  ftay  the  fecond 
Time? 

Mrs.  Pricr. 


■  a  Year  ago. 
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Mrs.  Price.     They  ftaid  there  all  Night ;    there 
were  clean  Sheets  put  on  the  Bed,    and  Lod^in<TS 
prepared  for  the  Lady  and  Mrs.  VlUars. 
Council.     Do  you  know  Mrs.  VHJars  ? 
Mrs.  Price.     I  did  know  Mrs.  Viilars  by  her  com- 
ing to  Mr.  Feilditig. 

juftice  Po-wel.  Do  you  know  what  Reputation 
Mrs.  Viilars  has? 

Mrs.  Price.     I  do  not,  my  Lord. 

Mrs.  Heath  called  again. 
Mrs.  Heath.  My  Lord,  I  never  fiad  any  Acquain- 
tance with  Mrs.  Viilars,  no  more  than  by  her  com- 
ing to  the  Major  General.  One  Mrs.  Howard  came 
with  her,  and  fhe  has  told  me  that  fhe  was  a  V/o- 
man  ot  no  Reputation,  and  that  flie  was  a  Singer 
too,  my  Lord. 

Council,  Then  call  'Il/omaf  Soiie,  {zubo  was 
fworn. 

Council.  What  do  you  know  of  Mr.  Feildings 
buying  a  Ring  of  you  ?  Give  us  an  Account  of 
it  .>     ■ 

Mr.  Sone.  I  know  Mr.  Feilding,  by  figlit,  he 
bought  a  Gold  Ring  of  me,  but  I  cannot  remember 
the  1  ime. 

Council.  How  long  ago  do  you  think  it  is  ? 
Mr.  S'j7ie.  1  believe  it  may  bs 
Council.  Was  there  any  Polie  in  it  ? 
Mr.  Sone.  Yes,  I"  grav'd  the  Polie  whilft  he  took 
a  turn  in  the  Alley  :  The  Pofie  was  by  his  Direfti- 
on,  {Tihi  Soli.) 

Council.     Who  did  you  deliver  this  Ring  to  ? 
Mr.  Sone.     I  fold  it  out  of  my  Glafs  to  Mr.  Feild- 
ing. 

Council.     Swear  Mr. /"-F?7/^/;;v,    (be  was  fworn.) 
Coumil.      What  do  you  know  of  Mr.  Feildings 
buying  a  Ring  ot  Mr.  Sone  ?     The  Time  when  tiiis 
Ring  was  bought  ? 

Mr.  Wilkins.  It  is  about  a  Y'ear  and  two  Months 
ago  ;  I  was  by  when  the  Gentleman  ?ave  Direction 
for  it  ;  and  I  faw  him  write  down  {T'lbi  Soli.) 

Council.  Then  fwear  the  Regifter  of  Doclors- 
Commons. 

The  Regifter  of  Do&ors- Commons  Sworn. 
Council.     Shew  tlie  Regifter  the  Ring. 
Regifter.     My   Lord  this  Ring,  war,  brought  by 
my  Lady  Duchefs's  Proftor  with  the  Letters. 

The    Ring   produced,    and  Jhewn  to   Mr.  Sone  the 

Goldftnith,  who  depofed.  That  that  was  the  Ring 

•which  he  made  for  Mr.  Feilding ;  and  the  Pofie 

the  fame  which  Mr.  Feilding  dire -led. 

Coiindl.     How  do  you  know  it   to  be  the  fame 

which  you  fold  to  Mr.  Feilding? 

Mr.  Sone.  I  know  it  to  be  the  fame  by  my  Mark 
and  Work. 

Mr.  Cocke,  Prober,  fojorn. 
Mr.  Coo^-f.  My  Lord,  there  was  a  Ring  brought, 
it  is  the  fame  chat  was  exhibited  in  Court,  and  the 
Ring  was  brought  hrft  of  all  by  the  Lady,  Mrs. 
Feilding  ;  it  was  afterwards  in  the  Cuftody  of  my 
Brother ;  my  Brother  brought  it  to  me,  and  I  de- 
livered it  to  the  Regifter,  and  believe  it  to  be  the 
fame  Ring  by  the  Polie  (Tibi  Soli.) 

Council.     Now,    my  Lord,    we  fhall  prove  Mr. 
Feildings  coming  to  Count  Gallas's  for  a  Prieft. 
Call  Conftantine  Pozzy,  (ivho  was  fworn.) 
Council,     Where  do  you  live  ? 
roz,2.y.     I  am  Servant  to  the  Emperor's  Envoy. 
Council.     Do  you  know  Mr.  Feilding? 
Poz,z,y.     I  know  General   Feilding   by  fight;    I 
remember  one  Night   he  came  and  asked  for  the 
Father  in  Red  ?  I  told  him  chat  he  was  not  within  ; 
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then  he  ask'd  for  Coudt  Gallas's  Almoner  (mean- 
mg  Father  Vanderber,  his  Lordfhip's  hrft  Chap- 
laui,)  but  he  happened  not  to  be  within  neither.  I 
told  him  that  Father  Florence,  one  of  the  Chaplains 
was  within.  ^  Tnen  faid  Mr.  Feilding,  call  him  to 
me  ;  I  did  lo.  Upon  which  Mr.  Feilding  gave  me 
Halt  a  Crown.  Mr.  Florence  came  immediatelv  to 
Mr.  Feilding. 

Council.  Was  there  a  Prieft  at  that  Time  in  Red 
that  had  a  long  Beard. 

/'n^z,>  My  Lord  had  fuch  a  Pritft  then  ;  after 
Mr.  Flnrc-nce  and  Mr.  Feilding  had  been  di!courrui<T 
fome  Time  in  the  Hall  together,  Mr.  Florena  went 
up  Stairs  to  Count  Gaflas ;  whilft  Mr.  Florence  was 
up  Stairs,  the  Father  in  Red  came  in  ;  I  faw  Mr. 
Fe':lding  and  the  Facher  in  Red  go  away  together 
in  the  Hackney-Coacii  before  Mr.  Florence  ^camc 
dov.n. 

Council.     V/hat  Time  was  tlus  ? 
Poz.z.y.     Ic  was  in  November,  the  beginning  of  ir. 
Council.     Did   you   hear  uhat    Ur^Feildhig  and 
Mr.  Florence  did  difcourfe  of? 
PGz.z-y,     No,  n,5tl'.ing. 

Counc  I,  Then  fwear  Mr.  Florence,  (who  ivas 
fworn.) 

Council.  Gi\c  my  Lord,  and  the  Jury  an  Ac- 
count ot  what  you  know  of  Mr.  Feildings  coming 
to  you  ? 

Mr.  Florence.     I  have  feen  Mr.  Feilding. 
Council.     Upon  vdiat  Occafion  had  you  any  Dif- 
courfe with  him  ? 

^_Mr.  Florence.      It  was   on    Friday  Night,    Poft- 
Night,  about  the  beginning  of  November,    Conftan- 
tine   Poz.z.y   came   under   ^my    Chamber-Window, 
called  to  me,  and  faid,  Here  'is  Major  General  Feil- 
ding, he  wanes  one  of  the  Chaplains,    he  defires  to 
fpeak  with  you.     I   went  to  him  immediately,   and 
introduced  him  into  the  Hall.     The  Major  Gene- 
ral  Ipoke   to  me   in  French.     Sir,  fays  he,  I  come 
here  to  look  for  the  Father  in  Red;  'but  I  under- 
ftand   he  is  not  at  home  ;    you  will  do  as  well,  be 
pleafed  to  go  along  wich  m'e.     He  told  me  he  had 
courted  a  young  Lady  for   fome   Time,    and   now 
found  her  wdl  dil^ios'd,    and  therefore  defired  me 
to  go  along  with  him  to  m.arry  them.     I  underftood 
there  had   been  fome   Treatm/;nt   betv/een  hinr  and 
the  Duchefs  of  CUve'and,    and  therefore  I  ask'd  him 
whether  it    were  to  the  Duchefs ;    He   did  not  in- 
form me.      I  told   him   1  did   not   care  to  do   any 
Thing  out  of   the  Houfe  ;    and  defir'd  him  to  let 
me  ask   my  Lord ;    fays  he,    give    my   Service  to 
Count  Ga''{is  and      "  '  ' 
(poke  to  him,  anc 
dlyig  came  about 
do, 


do  it  wif  Iv. 


re'I  him.     I  went  up  to  him  and. 

tc;ld  him  the  Bufiiiefs    Mr.  Fell- 

He  bid  me,    fays  he,  What  you 

When  I  came  down  Mr.  Fei'ding 

was  gone,    I  was  told  that  the  Gentleman   in  Red 

came  in,  and  that   Mr.  Feilding  and  he  were  gone 

away  together. 

Council.  Tiiat  which  he  would  have  you  to  do, 
was  to  ha\e  married  him  with  a  certain  Lady,  was 
it  not  ? 

Mr.  Florence.     It  was  fo. 
Council.     What  Time  was  that  ? 
Mr.  Florence,     Ic  was  upon  Friday,  I  am  fiire. 
Council.     Had  you   any  Difcourfe  wich  Mr.  Fe'l- 
ding  after  chis? 

Mr.  Florence.  The  next  Sunday  after  this,  fays 
he,  I  give  you  many  Thanks  lor  the  laft  Fawrar.  I 
knew  of  no  other  Favour  I  did  him  but  this. 

Louncll.      Tiien  call    I\l:tthcw  Faul,    (vho  was 
fworn  ) 

Council. 
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Council.  Do  you  gi\'c  my  Lord  and  the  Jiir}'  an 
account  of  Mr.  FeiUings  beating  a  Gentlewoman; 
and  it  any  Marriage  was  claimed  at  that  Time  by 
a  Gentlewoman. 

Paul.  Mr.  Feildiiig  came  to  lVhitehall-Ga.x.<:  in 
a  Chariot,  lie  litt  out  ot  it.  There  was  a  Hack- 
ney Coach  brought  two  Women,  one  ot  thcfe  Wo- 
men got  out  of  the  Coach  and  came  up  to  Mr. 
Feildhig  :  Mr.  Feilding  called  her  Bitch  ;  the  Lady 
called  liim  Rogue,  and  faid  fhe  was  his  lazvful  Wife ; 
at  that  Mr.  helldiug  having  a  Stick,  he  punch'd  it 
at  her  ;  it  happen'd  upon  her  Mouth,  and  made  her 
Teeth  bleed.  He  order'd  the  Gentry  to  keep  her 
'till  he  was  gone,  and  he  would  give  'em  a  Crown. 
She  faid,  as  I  told  you  before.  That  fhe  was  his 
la'tuful  I'Fife,  and  for  that  Reafon  they  did  not  care 
to  meddle  with  her. 

CoiHicil.  Sir,  Do  you  know  what  Time  this 
was  ? 

'Paul.  I  cannot  juftly  tell:  It  was  as  near  as  I 
can  judge,  about  the  latter  End  of  A'lay. 

Couhcil.  Pray  call  Mrs.  Feilding.,  and  let  the 
Wirneis  fee  if  he  knows  the  Woman  again  tiiat  he 
law  Mr.  Fei'iding  beat. 

Mrs-  Feilding  caT.ed  into  Court. 

Cou'dcil.     Is  this  the  Woman  you  faw  ? 

Paul.  This  is  the  vVcman,  my  Lord,  I  really 
belie\'e. 

Council.  Then  fwear  Mr.  Seymour,  (•a'/;o  n.'^.f 
f-jjorn.) 

Council.     Do  you  know  Mr.  Feeding  ? 

Mr.  Seymour.     Yes,  Sir. 

Coiincii.  Do  you  remembct  his  beating  any  Wo- 
man at  [V/jitehall-Gate  ? 

Mr.  Sey?}iour.     Yes,  Sir. 

Council.     What  Time  was  it  ? 

Mr.  Se]mour.  It  was  in  the  laft  Summer,  but  I 
cannot  be  pofitive  to  the  Time. 

Council.  Do  you  know  the  Gentlewoman  when 
you  fee  her? 

Mr.  Sey7mur.  Yes,  I  do  ;  that's  the  Gentlewo- 
man (point'iig  to  Mrs.  Feilding)  I  am  fure  or  it. 

Council.     What  did  flie  foy  to  Mr.  Feilding  ? 

Mr.  Sey/nour.  She  faid  to  him,  you  are  a  Rogue, 
I  am  your  lawful  IVije. 

Council.  Then  fwear  Captain  Eatm,  (ivho  ixms 
fxvom.) 

Council.  Captain,  do  you  know  any  Thing  of 
^-Ir.  Feilding's  beating  a  \Voman  ? 

Captain  Eaton.  I  was  at  the  King's  Arms  Ta- 
vern, and  whilft  I  was  there,  the  Drawer  came  to 
me,  and  told  me  there  was  two  Women  would  fpeak 
with  me  ;  this  Woman  (pointing  at  Mrs.  Feilding) 
and  another,  whom  fhe  cail'd  Mother.  She  told  me 
fhe  was  married  to  Mr.  Fei'ding,  before  he  was  mar- 
ried to  my  Lady  Duchefs  ;  and  defired  me  to  ac- 
quaint my  Lord  D.fke  oiNortliumherlaiid\\\.x.h  it, that 
the  Duchefs  of  Cleveland  might  know  ot  it:  I  told 
iier  I  did  not  d.fign  to  concern  my  felt  about  it. 
She  told  me  file  had  been  much  abufed  by  him. 

Council.     What  Time  was  this  ? 

Captain  Eaton.      It   was  fome  Time  before  the 
1 8th  of  Auguft  :  it  was  the  latter  End  of  June,    or 
beginning  ot  July- 
Council.     Was  it   before   the  Difference  between 
Mr.  feild'ng  and  my  Lady  Duchefs  ? 

Captain  Eat  n.     It  was  beiore  that  Time. 

Council.  Now  we  fhall  produce  Mr.  Feilding's 
own  Letters,  wliere  under  nis  Hand  your  Lordfhip 
will  find  he  took  Mrs.  WadJ'xorth  for  Madam 
Deleau. 


Divers  Letters  produced  in  Court. 

Council.     Call  Mr.  Lil/ey.  (He  appears.) 

Council.  Do  you  know  thefe  Letters  to  be  Mn 
Fielding's  Hand-Writing  ? 

Mr.  Lilley.     I  am  a  Stranger  to  his  Hand. 
Boucher  called. 

Council.     Can  you  read  and  write  ? 

Boucher.     Yes,  my  Lord,  I  can. 

Council.  Do  you  know  thefe  Letters  to  be  Mr. 
Feilding's  Hand- Writing  ? 

Boucher.  This  is  his  Hand,  I  believe.  I  have 
feen  him  write  an  hundred  Times ;  I  have  had  the 
Curiolity  to  obferve  his  Hand,  and  this  is  his  own 
Writinii. 

Council.  Then  fwear  Fr.inccs  Beak,  (zcho  was 
Jvcorn  ) 

Council. 
Writing. 

Be  ale. 

Council. 


lA 


and  ? 


Do   you   know  Mr.  Feilding's  Hand- 

I  do,  my  Lord. 
Do  you   know  that    Letter  to  be   his 


Leale.  I  have  feen  him  write  feveral  Times,  and 
believe  it  to  be  his  Hand. 

Council.  Now,  my  Lord,  we  will  beg  the  Fa- 
vour to  read  thefe  Letters,  and  firft  of  all,  one  di- 
refted 

To  the  Countefs  of  Feilding. 

Sunday  Night, 

JHupe  my  Deareji  V/ije  will  eafily  believe  that 
nothing  can  be  IVelcomer  to  nie  than  the  AJfurance 
of  her  Health ;  but  as  I  received  hers  but  this  Dayy 
I  could  not  have  the  Felicity  oj  feeing  her  to  Alurrozu,, 
and  Jhe  have  notice  of  it  ;  therefore  if  fie  thinks  fit 
on  Thuriday  next  at  Four  a-Cloik,  I  will  fee  her 
at  Puggy  s,  and  there  endeavour  to  repair  this  tedious 
A! feme. 

Eternally  Yoii\:  own,  Feilding. 


Another   Letter  proved  to  be  his  Hand  by  Boucher 
and  Beale. 

To  my  Deareft  Wife,  the  Countefs  of  Feilding. 

triday. 
Had  return  d  tny  Dear  Wife's  Favour  long  before 
now,  but  my  Lady  Duchefs' s  Sichiefs  on  one  handy 
and  more  than  ordinary  Bu/inc-fs  (  of  which  I  will  give 
my  Dear  a  particular  Account)  on  the  other  hand,  has 
not  given  me  a  Moment  of  T'ime  to  write  to  my  Love. 
Pugg)'  brings  you  the  Set  of  Knots  you  defir'd,  and  the 
Pattern  of  the  Damask  ;  or  if  my  deareft  Life  wants 
any  Tfhing  elfe,  Jhe  may  with  Pleafure  command  it ;  for 
I  am  never  fo  well  pleafd  o-f  zi'hen  e?7rploy'd  by  my 
Deareft:  IVife,  and  ?n:fl  be  ever  her  afieftionate 
Husband,  till  Death, 

Feilding. 

Another  Letter  proved  by  Boucher  and  Beale. 

Nov.  27.  lyoj. 
H  E  lafl  Letter  I  had  from  my  deare/l  Wife 
has  mortified  me  much,  finding,  that  notwith- 
/landing  all  my  Kindneffes,  fie  taxes  mezviih  Co'dnefs 
m  my  Letters,  which  I  call  Heaven  to  witnefs  1  never 
in  the  ler.fi  intended  ;  and  beg  my  Dearefl  to  give  me 
fome  JVarning  before  fie  taxes  me  of  Unkindnef.  Puggy 
tells  me  that  my  Dear  defigns  to  co?ne  to  Fown  to  Mor- 
row, which  I  hope  fie  will  put  off  till  another  Day,  be- 
caufe  I  am  obliged  to  be  at  her  Grace's  to  morrow  all 
the  Afternoon,  and  till  late  at  Night ;  but  any  other 
Day  my   Dear  fi all  find  fi^e  is  always  welcome  to  the 
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Ar?>!\-  of  him  v:ho  love's  her  more  than  Life  it  jllf ;  and 
llhall  nez-er  fail  of  giving  her  frejh  Proofs  that  I  njn, 
Her  Io\-ing  and  afteftionate  Husband, 
Feildiii'. 

Jiiftice  Potsel.  It  is  pl-.iin  it  is  his  Hand ;  and 
tinac  he  wrote  to  one  wh^m  he  terms  his  Wife. 

CoiiJhil.  Do  }'ou  kiiou  thcle  Letters  to  be  Writ 
by  Mr.  Feilding,  and  tent  to  his  Wife  ? 

Mrs.  Viliars  I  ha\e  feen  them  befori.-,  and  I 
believe  chem  to  be  Mr.  Feildiug\  Hand.  1  faw  Mr. 
Feilding  write  them,  as  well  as  I  can  lee  by  my 
Eyes;  and  wlun  he  had  writ  them,  he  deliver'd 
them  into  my  Hands,  and  ordcr'd  me  to  deliwr 
them  to  his  dear  Wi.e. 

Coioicil.  What  does  he  mean  by  Pn^gy,  in  liis 
Letters  ?  W'ho  is  Puggy  ? 

Mrs.  Viilars.     He  us'd  to  call  me  P'^ggy. 

Cotiniil.  My  Lord,  We  ha\e  done  tor  the  pre- 
fcnt,  (having  proved  clearly  his  Marriage  with  this 
Woman)  without  Mr.  FciLI/ag  denies  his  Marriage 
to  the  Ducheis  oi  Ci'eveLr-ul. 

iMr.  Feilding.  My  Lord,  I  own  m\'  Marriage 
with  the  Ducheis  oi  i.h-jela',:d. 

Jullice  Poii-el,  Mr.  Feildiiig,  You  have  heard  from 
the  Evidence  that  hath  been  gi\en  againft  you,  That 
you  were  married  to  another  Woman,  betorc  you 
n'erc  married  to  the  Duchefs  of  Cleveland :  And 
cow  is  the  Time  to  make  your  Deience. 

Mr.  Feildiiig.  All  the  E\'idence  againil  me,  con- 
fius  in  what  Mrs.  VUlan  hath  laid :  She  is  the  only 
Evidence  that  fwears  politively  to  this  Fact;  the 
reft  are  \cry  inconlilient  with  thcmfelves.  I  beg 
or  your  Lordfhip,  in  a  Cafe  lo  nice  as  this  is,  where 
m\'  Honour  and  Reputation,  and  every  Thing  that 
is  dear  lies  at  Stake,  that  the  Evidence  in  thisCaufe 
may  be  clear  and  poiitive.  Mrs.  Viliars  (my  Lord) 
bath  forlworn  her  felf;  i.  In  that  llie  fwears  fhe 
cut  Mrs.  Deleau's  Hair :  Mrs.  Dekau  takes  notice, 
that  flic  never  cut  it.  And  as  to  her  Reputation, 
it's  lo  bad,  that  when  our  W'itnelfes  are  heard,  I 
hope  your  Lordfhip  will  iec  little  Reaibn  to  believe 
any  thing  fhe  fays  to  be  true.  My  Lord,  We 
w  ill  prove,  that  (he  hath  been  in  Cuftody  of  a  Ma- 
tter of  Bride-iiel ;  that  there  fhe  hath  received  the 
Correftion  of  the  Houfe;  theretore  I  think  fhe  is 
not  fit  to  appear  as  Evidence  in  this  Gouit.  She 
fwears.  That  the  Singing-Woman  was  at  the  Mar- 
riage ;  but  it  appears  fhe  was  not,  lor  tlie  Singing- 
Woman  contradicts  it.  And  as  to  this  Mrs.  IVadf- 
ivorth,  who  they  let  up,  fhe  was  married  to  another 
Man,  one  Bradley. 

Jullice  Pozi;el.  I  muft  deal  plainlv  witii  you, 
Mr,  Feilding,  trom  the  Proot :  1  cannot  fpcak  of 
Mrs.  Viilar/i,  Credit,  for  fhe  is  an  ill  Woman  (no 
doubt)  from  her  own  E\  idence,  in  that  (he  put  a 
falfe  Woman  upon  you  :  But  her  Evidence  is  well 
fupported  by  Circumffances  of  Time  and  Place  ; 
and  all  of  them  put  together,  bid  fair  ior  a  Proof, 
that  you  were  married  to  this  Woman.  You  may 
call  what  Witnefles  you  pleale  to  Mrs.  Villars's  Re- 
putation, and  they  may  be  heard.  No  Woman  of 
Reputation  will  bring  a  mean  Woman  to  a  Man, 
inftead  of  a  Perfon  of  Qiiality.  I  think  \ou  fav, 
Mrs.  Jf^adfworth  was  married  to  another  Man  at  the 
fame  Time  :  Indeed  that  w  ill  be  to  the  Purpofe,  if 
vou  can  make  it  out, 

Mr.  Ftildii{i.  M}  Lord,  I  can.  She  was  mar- 
ried to  another  Husband,  one  Bradby.  Call  Eli7^a- 
beth  Bdfjet.  {IFho  ivai  fivorn.) 
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Juftice  PozL'el-  Do  yoii  call  this  Woman  to  be- 
Witnefs  to  the  Marriage  > 

Mr.  Feildiiig.     My^Lord,  I  do. 

Juflice  Poxi:eL     Do  you  know  iVlrs.  TVadfivorth  ? 

Mrs.  Bafl'et.  My  Lord,  I  do  not  know  her  from 
another  Woman  ;  but  there  was  a  certain  Woman, 
tv,  o  or  three  Months  ago,  came  to  take  a  Name  out 
of  the  Regiller-Book. 

Council.     What  Regifter  do  you  fpeak  of? 

Mrs.  Bajfet.  The^Regiffer  of  Marriages  in  the 
Fleet. 

Council.     Who  keeps  that  Book  ? 

Mrs.  Baffit.  1  keep  it  at  prefent  :  My  Father- 
in-Law  is  the  Keeper  of  them  ;  but  he  is  iick,  and 
therefore  he  hath  left  them  in  my  Charge. 

Council.     Where  is  vour  Father  ? 

Mrs.  BaJJtt.     He  is  not  able  to  appear. 

Ccuncil.     Do  vou  keep  them  in  vour  Cuftody  ? 

Mrs.  Baija.     Yes,  I  do. 

Council.  Does  no  body  elfe  come  at  them  but 
your  felf? 

Mrs.  Baffet.  No,  not  this  Twelve-month ;  fincc 
they  have  been  in  my  keeping. 

Council.     \v'ho  then  makes  the  Entries  ? 

Mrs.  Baffet.  Theie  were  my  Father's  Books  when 
he  was  in  Health. 

Couijcil.  What  can  you  fay  of  this  Woman  ? 
^  _Mrs.  Bajlet.  I  do  not  know  her.  But  fomc 
Time  ago  there  was  a  Woman  came  to  my  Houfe  : 
She  told  me,  ftie  wanted  to  fpeak  with  Mr.  Bajfet. 
I  told  her,  fhe  could  not  fpeak  with  him.  She 
prelTed  to  fpeak  w  ith  him  :  But  when  1  told  her  he 
was  ill,  and  could  not  be  fpoken  with ;  fays  fhe  to 
me.  Here  is  a  Marriage  in  your  Book,  of  one  Lilly 
Bvadhy  and  Mary  ll^^adfimth.  Sa\'S  ilie  to  me,  If 
you'll  put  it  out  of  your  Book,  I'll  give  you  a  Piece 
oi:  Monev. 

Council.  Is  this  the  Woman  that  made  you  this 
Oftr  ? 

A'Irs.  EajTet.  I  will  not  fwear  to  the  Woman  : 
I  ne\  er  faw  her  but  that  one  Time,  my  Lord.  I 
am  not  poiitive  in  the  Matter;  but  I  believe  it  is. 

T'he  Certificate  of  the  Marriage  read. 

Lilly  Bradby  marr/d  to  Mary  Wadfworth,  the 

28^';  ofOftober,  1705.  'T'he  Man  of  St. 
James'j-,  the  IFoman  of  St.  Margaret'^  Weft- 
minfter. 

Juftice  Poiccl.  Who  us'd  to  write  do\yn  the  Cer- 
tihcates  in  the  Regifter-Book  ? 

Mrs.  Bafl'et.  Se\eral  People,  my  Lord,  we  hir'd 
to  do  it. 

[The  Place  of  the  Regifler  Jheivn  Mrs. 
Ballet. 
Council.     Have  not  you  your  felf  look'd  upon  this 
Place  now  gi\'en  as  Evidence? 
Mrs.  Bajjet.     Yes,  I  have. 
Council,     Whole  Hand  is  that? 

[Pointing  to  the  Certificate."] 
Mrs.  Baffet.     It  is  my  Fathet-in-Law  's  :  He  that 
was  Clerk  of  the  Fleet. 

Council.  Is  the  whole  Leaf  of  his  Hand- Wri- 
ting ? 

Mrs.  Bafiet.     I  cannot  tell. 

Juftice  Povjel.     Can  you  read  Writing? 

Mrs.  BaJJ'et.     Yes,  my  Lord. 

[The  Certificate  vieiu'd  l>y  the  Court,  and  provd 
to  he  a  different  Hand  from  the  refif] 
Council.     There  are  Hands  various  in  this  Book. 
L  1!  !  Mrs.  Baffet. 
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Mrs.  B.jpt.  My  Husband's  Brother  usVi  to 
make  Entries  fometimes. 

Sir  James  Montague.  Docs  your  Husband's  Bro- 
ther ufc  only  to  make  Entries  at  the  latter  End  of 
the  Book  ? 

Mrs.  BaJJ'et.     I  don't  kiiow. 

Council.  Do  you  know  when  the  Entry  was 
made  ? 

Mrs.  Bnffet.  I  do  not  laiow  when  the  Entry 
was  made. 

Council.  Do  you  remember,  that  there  were  any 
Gentlemen  with  you  to  examine  the  Book  ? 

Mrs.  BiilJet.     Yes,  Sir,  there  were. 

Council.     Did  you  fhew  them  this  very  Book  ? 

y[xs. Bajfct.  1  did  not  5  hcc:mky[r:s.Wadfvjonh 
faid  there  would  be  fome  trouble  about  it. 

Council.  Have  you  feveral  Regifters  at  the  fame 
Time  ? 

Mrs.  Bajjet.  Yes,  there  are  feveral  Minifters, 
and  theretore  are  Entries  made  in  feveral  Books. 

Council.  Why  were  you  fo  friendly  to  Mrs. 
JVadfiuoYth ;  when  the  Gentlemen  came  to  examine 
the  Book  for  this  Regificr,  and  you  fhew'd  them 
other  Books  inftcad  of  this  ? 

Mrs.  BdlJct.  1  did  not  ihew  them  that,  becaufe 
Mrs.  IVadJiccytb  d(.lircd  me. 

Council.     What  did  Mrs.  JVadfivorth  give  you  ? 

Mrs.  Bajfct.  She  gave  me  nothing.  I  will  not 
fay  it  was  }^lv^.ff'adJicorth. 

Council.  Do  }'ou  remember  you  fhew'd  any 
Books  to  thefe  Gentlemen,  where  there  were  Mar- 
riages regillred  in  1703? 

Mrs.  Bajjfct.  Tlie  Book  is  at  Home  in  my 
Houfe. 

Council.  Do  you  keep  two  Bocks  lor  the  Regi- 
fler  of  Marriages,  for  one  and  tlie  fime  Year  and 
Time  ? 

Mrs.  Bajfet.  There  are  feveral  Books  ;  and  we 
Enter  fometimes  in  one,  and  fometimes  in  another  : 
by  reafon  that  there  are  feveral  Minifters,  and  each 
hath  his  particular  Book. 

Council.  Did  the  Gentlemen  ask  you  at  that 
Time,  whether  there  were  more  Books  ot  Mar- 
riages? 

Mrs.  Buffet.     I  do  not  remember. 

Council.  How  many  Books  have  you  of  that 
Year  ? 

Mrs.  Baffet.     Biit   Two. 

Council.  Did  )'ou  fhew  them  any  falfe  Book  ? 
That  is.  Did  you  ftiew  them  a  falfe  Regiiler  of 
Marriages  tor  a  true  one  ? 

Mrs! Bajfet.     1  know  nothing  of  that. 

Mr.  Feildiug      Call  Mrs.  Dvinkiuatev. 

\JVha  teas  fvjorn.'] 

Juftice  Poicel.     Do  you  know  Mrs.  Vil/a/i  ? 

Mrs.  DrinkvcatcY.  1  have  known  her  above 
a  Year. 

Juftice  Poxitl  What  is  her  Charafter  and  Re- 
putation ? 

Mrs.  Drinkrcater.     I  know  nothing  ol  that 

But  I  know  fo  far  of  her,  That  Ihe  faid  flie  was 
married  to  Colonel  Feilding  on  the  fifth  ot  Nu- 
vemher  :  She  accordingly  gave  it  out  that  flic  was 
with  Child  by  liim.  And  that  flie  told  mc,  that 
the  Duchefs  of  Cleveland  profter'd  to  give  _  her 
200/.  and  100/.  a  Year,  for  fifteen  Years,  if  file 
would  prove  a  Marriage  with  Mr.  Feilding  :  But 
that  (he  would  do  more  for  Mr.  Feilding  for  40  /. 
than  fhe  would  for  the  Duchefs  of  Cleveland  tor  a 
much  greater  Sum.  And  faid,  it  was  purely  Want, 
that  made  her  comply  with  my  Lady  Duchefs  s 
Defire.      I  have  i;ead  all  the  Letters  between  Mrs. 


n liars  and  the  Colonel ;  and  1  never  heard  ot  any 
Marriage  between  Mrs.  Bradh  and  Mr.  Feilding, 
but  between  Mr.  Feilding  and  Mis.  ViUnrs. 

Council.  When  was  this  Difcourfc  between  you 
and  Mrs.  Villavs  ? 

Mrs.  Drinhiater.  I  cannot  tell  exactly  the  Day  ; 
bur  the  Time  they  were  marry 'd  was  the  fifth  of 
Noveivhsr  was  Twelve-month,  as  fhe  faid. 

Sir  Jajnes  Muntague.  You  pretend  to  iav,  Hie 
faid,  That  if  Mr.  Feilding  gave  her  40  /.  ftie  would 
dc!  more  tor  him,  than  ihc  would  do  ior  a  greater 
Sura  trom  my  Lady  Duchefs.  How  long  was  this 
a"0  when  fhe  laid  this  ? 

Mrs.  Driiikwater.  It  was  about  three  Months, 
or  better. 

Council.     Where  was  this  Difcourfe,  pray  ? 

Mrs.  Drinkzvatey.  It  was  at  her  Lodgings,  when 
Hie  lodged  at  the  Back-hde  01  P^.ed  Lion  Square,  at 
a  Widow-Gentlewoman's  Houfe. 

Council.  How  came  you  to  be  there  when  this 
Difcourfe  was  ? 

Mrs.  Drinlivaier.  She,  fome  Time  before,  gave 
me  an  In\itaticn  to  her  Lodgings  ;  and  I  went  to 
give  her  a  Viiic,   and  then  this  Difcourie  happcn'd. 

Council.     Who  was  by  then  ? 

Mrs.  D)  ink-water.  None  but  I  and  She.  She 
laid  it  was  Want  and  NecelTity,  that  made  her  aCt 
alter  this  manner. 

Mr.  Feddihg.  Did  fhe  not  fend  for  vou,  to  tcU 
you  fhe  was  going  to  torlvvear  her  felt  ? 

Mrs.  Drink'Luarer.     She  talk'd  of  it  firft. 

Council.     When  did  you  tell  the  Colonel  of  it  ? 

Mrs.  Drinkmater.  I  do  not  know  juftly  the 
Time. 

Council.  How  long  have  you  been  acquainted 
with  Colonel  Feilding  / 

Mrs.  Drinkv^ater.  Not  but  (ince  this  Thing  hap- 
pen'u.  I  never  had  any  further  Converfation  with 
hnn.  than  to  fpeak  in  her  Behalf  to  him.  But  I 
h.  'c  this  furiher  to  fay  :  That  an  Outlandifh  Man 
can)e  to  me  about  a  Fortnight's  Diftance,  and  faid, 
li  1  could  do  any  thing  on  the  Behalf  of  the 
Duchefs  0/  Cleveland,  it  would  be  a  contiderablc 
Sum  of  Money  in  my  way. 

Council.     Where  do  you  live  your  felf  ? 

Mrs.  D,  ink-jjater.  I  live  in  the  fame  Houfe  where 
Mrs  Viliars  lodged:  I  am  a  Servant  to  one  Captain 
Hoicard :  my  Mafter  is  now  in  the  Service. 

Council.     Who  lives  in  the  Family  ? 

Mrs.  Drinkivaier.  We  have  none  but  a  Foot- 
man, and  my  Mafter. 

Mr.  Feilding.     Call  Mrs  Englijh. 

[JVho  ivas  fzvorn.'] 

Juftice  Povcel.     What  have  you  to  fay  ? 

'Mrs.  Englijh,  M  y  Lord,  I  went  down  to  Mrs.  Vil- 
Lirs's  Lodging  the  Morrow  after  laft  Valentine's  Day, 
for  fome  Money  ;  for  I  wafhed  for  her :  Says  (he, 
I  have  none  at  prefent.  She  told  me,  fhe  would 
fend  to  her  Spoufe  for  fome.  A  Gentleman  came 
in  and  faid,  I  have  none  ior  you  :  Says  he,  My 
Mafter  fiys.  If  a  Crown  will  do,  he  will  fend  it 
you  out  of  Charity  ;  but  he  cannot  fupply  your 
Extravagancies.  On  the  fitth  of  Novonber  (flie 
faid)  fhe  was  marry'd  to  Mr.  Feilding;  and  fhe  faid, 
fhe  would  have  Money  from  Mr.  Feilding,  or  flie 
would  fend  her  Soul  to  the  Devil. 

Mr.  Feilding.  Call  Mrs.  Fletcher  ;  (v^ho  icas 
fivorn.)  Give  my  Lord  an  Account  of  what  you 
know  of  Mrs.  Vdlars 

Mrs.  Fletcher.  All  I  know  of  her  and  Mrs.  Brad- 
h,  is,  Mrs.  Villars  lived  with  me  a  Twelve- 
month.     She   told  mc  fhe  had  had  two  Baftards  ; 
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one  by  my  Lord  T'orrington,  tlie  other  by  my  Lord 

Stamford. 

Jiiftice  Pov:el  How  long  was  this  ago,  tliat  flie 
was  ac  your  Houfe  for  a  Tweh'e-moath  ? 

Mrs.  Fletcher.  It  was  about  four  Years  ago.  Siie 
con'tfs'd  {he  had  had  two  Baftard-Childreii ;  and 
that  fhe  had  been  in  Bride-Liel.  I  have  nothing  more 
than  from  her  own  Tongue,  that  fhe  was  a  Acry  in- 
lamous  Woman. 

Sir  James  Mountague.  Miflrefs,  How  long  ha\e 
you  been  acquainted  with  Mrs.  Villars  ? 

Mrs.  Fletcher.  She  was  recommended  to  me  by 
one  in  the  Court,  and  by  her  good  Behaviour. 

Sir  Jamei  Myuntag'  e.  \\  ould  you  have  a  Cor- 
refpondence  with  a  Woman  that  liad  two  Baftards  ? 
Pray  what  rs  your  way  of  Living  in  tne  World  ? 

Mrs.  F  etcher.  My  Husband  is  a  broken  Mercer ; 
he  allows  me  20  /   a  Year. 

Council.     What  Vocation  are  you  of? 

Mrs.  Fletcher.  I  drive  little  Trade,  but  Work 
Plain-Work. 

Sir  'Jiunes  Mcumague.  You  arc  acquainted  with 
Mr.  Feildin^;  are  you  not? 

Mrs.  Fletcher.     1  kn..w  him. 

Council.     How  long  have  you  known  him  ? 

Mrs.  Fletcher.     About  three  or  four  Years. 

Council.  You  would  not  fcruple  to  aiuft  Mr. 
Feilding.  if  he  wanted  a  t  air  Lady.  Look  upon  that 
Letter,  and  fee  whether  it  be  your  Hand- VVriting, 
or  no? 

Ifthen  a  Letter  'u:as  [he-am  her^ 

Mr.  Longford.     It  you  deny  it,  we  will  prove  it. 

Mrs.  Fletcher.     It  is  m)'  Hand-Wtiting. 

Juftice  Pov:el.  Miftrefs,  You  can  fay  no  more 
of  it. 

Mrs.  Fletcher.     No,  my  Lord. 

Mr.  Feilding.     Call  Mrs.  Gardiner. 

[IVho  ruasfwern.'] 

Juftice  Po-joel.     What  have  you  to  fay  ? 

Mrs.  Gardiner.  My  Lord,  Mrs.  Villars  lodged 
in  my  Houfe  ;  and  fhe  came  one  Morning. 

Council.     When  was  it  ? 

Mrs.  Gardiner.  It  was  the  dth  of  November 
laft  was  I'welve-month ;  She  came  in  then,  and 
had  been  abroad  all  Night.  She  told  me,  fhe  was 
married  to  Colonel  Feilding.  She  gave  a  Pair  of 
Gloves  to  me,  and  to  this  Gentlewoman  j  and  like- 
wife  gave  Favours  and  Garters  in  the  Houfe.  But 
fhe  deiir'd  me  to  keep  it  fecret.  Mrs  Bradby,  a- 
bout  a  Fortnight  or  three  Weeks  before  Chrifljnas, 
came  into  Mrs.  F/7Ar'-.f's  Lodging,  and  happened  to 
fall  down  as  if  file  had  been  in  a  Swoon ;  and  with- 
inTalew  Days  flie  fell  in  Labour. 

Juftice  Po'jjel.  Was  it  a  Boy,  01  a  Giil,  fhe  was 
deliver'd  with  ? 

Mrs.  Gardiner.  I  was  not  there.  It  was  not  at 
my  Houfe,  but  at  new  Lodgings. 

Juftice  Povcel.  Where  was  it  fhe  was  brought  to 
Bed? 

Mr.  Feilding.  We  can  bring  Evidence  of  that, 
my  Lord. 

Juftice  Po-a-el.  Woman,  How  can  you  fwear, 
that  fhe  was  brought  to  Bed  before  Chriflmas} 

Mrs.  Gardiner.  I  may  fay  it,  my  Lord,  becaufe 
here  is  one,  I  believe,  that  will  fwear  it.  Mrs.  Vil- 
lars her  felf  told  me  fo  ;  and  the  Midwife  faid  fhe 
ddiver'd  her,  for  which  Mrs.  Bradby  gave  her  a 
Guinea.  The  next  Day  after  her  Fall  fhe  was  very 
ill,  and  continued  fo  till  fhe  was  brought  to  Bed. 

Juftice  Poicel.     Was  fhe  big  ? 

Mrs.  Gardiner.  She  was  paft  breeding  5  fhe  was 
very  big. 
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Mrs.  Drinkwater  call  d  again. 

Juftice  Poji:el.  What  can  you  fay  about  Mrs. 
Bradby's  Labour  ? 

Mrs  Drinkv:ater.  My  Lord,  Mrs.  ViBars  and  I 
were  at  Mrs.  Bradby's  Labour. 

Council.     When  was  this  ? 

Mis.  Drinkwater.  To  the  befh  of  my  Remem- 
brance, it  was  about  a  Fottnight  before  Chriflmas  ; 
but  fhe  did  not  look  before  February.  I  do  not 
know,  but  the  Fall  fhe  had  in  Mrs.  Vtllars's  Houfe, 
might  be  the  Occalion  of  her  coming  before  her 
Time. 

Juftice  Pozvel.  Was  fhe  deliver'd  of  a  live  or 
dead  Child? 

Mrs.  Dr:nkv:ater.  I  do  not  remember  that,  my 
Lord 

Council.     Was  it  a  Boy,  or  a  Girl ; 

Mrs.  Drinkzi'ater.     I  know  not  that  neither. 

Juftice  Poixel.  I  thought  verily  that  if  you  were 
at  her  Labour,  that  you  could  tell  whether  fhe  had 
a  Child,  or  no  Child? 

■^irs.  Dr  nkwater.  There  were  others  that  were 
at  her  Labour,  canjuftify  that  the  Midwife  faid  fhe 
had  a  Child. 

Council.  Don't  you  know  what  became  of  the 
Chila  afterwards  ? 

Mrs.  Drinkwater.  To  the  beft  of  my  Know- 
ledge, 1  Ciiink  it  dy'd  as  foon  as  it  was  born. 

Council.  Juft  now  you  faid,  you  did  not  know 
whetner  it  was  alive  or  no  .'' 

Mrs.  Drinkwater.  Here  is  Madam  Luet  will  ju- 
ftify  it. 

Mrs.  Villars  cali'd  again. 

Juftice  Powel.  Mrs.  Viliars,  Do  you  know  fhe 
was  with  Child  ? 

Mrs.  Viliars.     I  know  that  fhe  mifcarried. 

Council.     What  Time  was  it  ? 

Mrs.  Villars.     After  Chriflmas. 

Mr.  feilding.  Call  the  Keeper  of  the  Houfe  of 
Corrediion,  {  who  was  Sworn.) 

Juftice  Powel.     What  can  you  fay  ? 

Keeper.  All  that  I  know^  ot  Mrs.  Villars,  is,  that 
fhe  was  a  Prifoner  in  the  Houfe  where  I  live. 

Juftice  Powel.     Where  is  that? 

Keeper.  In  Weftyninfler.  I  remember  this  Per- 
fon  was  in  my  Cuftody  above  five  Years  ago. 

Jiiftice  Powel.  Had  fhe  the  Correction  of  the 
Houfe? 

Keeper.  She  had  not  the  Correction  of  the  Houfe, 
becauie  fhe  was  then  with  Child. 

Mr.  Feilding.     Call  Mr.  Mmors,  (who  was  Sworn.) 

Juftice  Powel.  Mr.  Alinors,  What  have  you  to 
fay  ? 

Mr.  Minors.  My  Lord,  in  October  was  Twelve- 
month, when  Mr.  Feildmg  lodged  at  Mrs.  Heath's, 
I  was  then  with  Mr.  Fe-ld:ng  almoft  every  Day; 
I  faw  this  Woman  there  every  Day,  except 
Saturday  and  Sunday.  I  din'd  there,  and  there 
was  Mrs.  Margaretta,  and  fung  thcf  ■  )0n2S  which 
ftie  fpoke  ot  now.  Two  or  three  Days  after  this, 
Mr.  Feilding  communicated,  to  me  his  Treaty  of 
Marriage  with  the  Duchefs  ot  Cleveland,  and  fpoke 
to  me  to  fettle  fome  Writinjs  between  them.  (He 
produced  the  H^ritings.)  VIr.  Feilding  defired  me 
that  I  would  be  ready  w^ith  them  by  the  beginning 
of  November,  or  the  latter  end  O'  Oclober.  This  is 
all  I  can  fay  of  this  matter.  As  to  the  Women,  I 
faw  thele,  and  abundance  of  common  Women  of 
the  Town  :  I  (aw  him  take  no  more  notice  of  Mrs, 
Bradby,  than  he  did  of  any  of  the  others. 

Juftice  Powel.      When  did   you  fee  Margaretta 
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Mr.  Minors.    I  cannot  fpcak  to  a  Day  ;    but  Ihe 

was  at  Dinner  when  I  dined  there  about  Oclobey  was 
Tweh-e-month. 

Mr.  Feilding.     Call  Mr.  Chomky. 

[pbo  -was  _/tl'0)'H.] 

Juflice  Parcel.     What  can  you  fay  ? 

yir.Chotnley.  My  Lord,  Not  long  ago  there  was 
a  certain  Perfon  taken  up,  by  the  Name  of  Villars, 
about  a  Twelve-month  ago. 

Jufticc  Po-nel.  Do  you  know  her  when  you  fee 
her  ? 

Mr.  Chom'e\.  My  Lord,  I  believe  that  is  the 
Perfon ;  (pointing  at  her)  but  whether  fhe  was  com- 
mitted or  not,  I  cannot  fay.  I  have  feen  her  divers 
times  at  a  lewd  time  of  Night,  when  fhe  ought  to 
have  been  at  home. 

A  Letter  producd  of  Father  Dryan'j,  and  fioivn  to 
Mr.  Florence.     (Mr.  Florence  Szuorn.) 

Council.     Mr.  Florence,  Do  you  know  this  Letter  ? 

Mr.  Florence.  I  have  feen  it,  and  given  an  An- 
fwer  to  it  accordingly. 

Conncil.     Is  it  Dry  an  s  Hand  ? 

Mv.Flcyence.  I  cannot  fay  pofitively  it  is  his 
Hand.  There  are  feme  more  of  his  Letters  in  the 
Houfe  ;  I  cannot  believe,  or  disbelieve  it. 

Ccimci'.     Could  Fran,  is  Dry  an  fpeak  Englijh  ? 

Mr.  F'orence.     Very  little. 

Council.     How  long  was  he  in  England? 

Mr.  Florence.  About  Eleven  Months.  He  hath 
been  gone  a  confidcrable  Time. 

Juflice  Povcel  This  Father  that  is  now  gone, 
Did  he  fpeak  Englifo  at  all  ? 

Mr.  Florence.  He  was  learning  o^  it.  Some  E:ig- 
lijh  he  could  fpeak  ;  for  I  taught  him  from  time  to 
time. 

Juflice  Po-jjel.  Do  you  think  that  he  could  enquire 
for  Mr.  Feilding  in  Englijh  ? 

Mr.  Florence.  1  belie  \-e  he  might  fay.  Is  Mr. 
Feilding  at  home  ?  But  could  fpeak  little  Senfe  in 
Englifi. 

Juftice  Pozvel.  Do  you  think  that  it  he  were  de- 
fired  to  fpeak  th:k  Words,  I  take  this  Man  for  my 
Husband,  that  l:e  nnderftood  fo  much. 

Mr.  Florence.  I  believe  he  might  fiy  what  ano- 
ther faid  before. 

T'hen  the  Qj^iee'ii's  Council Rep'y'd- 

Sir  James  Mmntagiie.  My  Lord,  Mr.  Feilding  s 
Defence  coniifts  of  Two  Parts.  Firft,  he  does  en- 
deavour to  falfify  his  Marriage  with  Mrs.  U'^adfimth, 
bv  contiadi^^nng  the  Evidence  of  "i^lxs.ViHays;  and 
for  that  he  calls  divers  to  prove  Mrs.  Villars  to  be  a 
difhoneft  Woman.  My  Lord,  we  think  there  is  no 
Occafion  for  us  to  make  a  Reply  to  that  Particular, 
fince  we  our  felves  do  not  pretend  to  fay  file  is  a 
Woman  of  very  good  Reputa.tion.     That  which  we 


but  by  other  concurring  Circumfiances,  which  are  fo 
ftrong,  that  they  cannot  polHbly  be  deny'd.  And 
as  to  thefe  Fa(5ts,  he  hath  not  at  all  contradifted  our 
Evidence.  For  he  does  not  fo  much  as  ^wc  your 
Lordfhip  an  Account  how  he  came  by  thcRiui?,  or 
for  what  End  and  Purpofe  he  beipcke  it.  He  does 
not  deny  that  he  directed  the  Pofy  of  it  to  be  T'lli 
Soli.  So  that,  my  Lord,  he  gives  no  manner  of 
Anfwer  to  all  thefe  Matters. 

In  the  next  place,  he  fcems  to  admit  that  he  had 
been  foolhh  enough  to  be  thus  impos'd  upon  by 
thefe  Intriguing  \Vomen.  But,  fays  he,  they  have 
not  gain'd  their  Point ;  for  this  impofmg  upon  me 
rignihi^s  nothing,   becaufc  this  Woman  was  VVifs  ;o 


another  Man,  when  we  faid  fhe  was  marry'd  to 
hit.  Feilding.  Now  this  fort  of  Defence  does,  iii 
great  meafure,  admit  the  Thing  we  contend  for.  His 
Marriage  with  Airs,  Wadfworth  ;  and  whether  he 
hath  made  it  appear  that  this  Marriage  is  null  and 
void,  fhall  be  taken  into  Conlideration  next,  by  mak- 
ing fome  few  Obfervations  on  the  Nature  ot  the  Evi- 
dence that  he  hath  produced  to  prove  this  Woman's 
Marriage  with  another  Man.  He  fiys  fhe  is  the 
Wiic  oi  one  Lilly  BradLy.  That  Man,  by  the  Book, 
is  defcrib'd  to  live  in  St.  Janit^'s,  and  the  Woman 
to  be  of  St.  Margaret's  Wejhninfter.  But  he  i.avh  not 
fo  much  as  gi\  en  you  any  Account  that  there  is  fiuh  a 
Man  in  the  Wvrld,  that  he  would  have  to  be  the  fup~ 
pos'd  Husband  of  this  M'^vman.  In  the  next  place, 
they  have  not  undertaken  to  produce  one  Witnefs 
that  was  by  at  this  Marriage,  not  one  JT^nnefs.  And 
what  do  they  rely  upon  to  prove  this  Wedding  ? 
Truly,  nothing  but  the  Regifcer-Book ;  and  the  Man 
that  keeps  the  Regifter-Book  is  not  here.  It's  true, 
indeed,  they  fay  that  it's  a  true  RegiRer,  but  we  de- 
fire  th J  Jury  may  infpefc  it ;  for  it  appears  by  divers 
Circumllances  to  be  a  Counterfeit -Entry  ;  for  it  is 
written  in  another  Character  than  what  the  red  are  ; 
and  it  is  written  in  the  lower  partof  the  Leaf,  where 
we  may  fuppofe  a  Vacancy  lett  to  infert  fuch  a  thing 
as  thfs  is,  upon  occafion.  The  Perfon  that  wrote  it 
is  not  here.  The  whole  Year  that  is  fet  down  here, 
is  all  entireU  oxe  Hand  Writing  ;  and  it  is  not  at  all 
like  the  Writing  of  this  Entry.  I  think  they  pre- 
tend to  fay,  there  is  fomcthing  of  the  like  Haad- 
Wiiting  in  the  fame  Book  j  and  that  they  make  ufe 
or  to  be  a  corroborating  Circumftance.  But  that 
appears  likev.ife  to  be  at  the  latter  end  of  another 
Book.  The  Book  is  Rul'd,  and  this  Entry  is  writ 
below  Lines  without  a  Rule. 

My  Lord,  this  is  what  I  think  fit  to  take  Notice 
upon  the  View  of  the  Thine.  We  had  an  Intima- 
tion  given  us  of  this  Book.  It  was  rumor.r  d  about 
the  Town  that  this  was  the  Derence  which  we  were 
like  to  meet  with.  Therefore  we  did  fend  to  all 
Places  where  fufpicious  PvCgifters  were  kept,  and 
among  the  reR  to  this  F/f^.'-Regiller.  My  Lord,  we 
fhall  fliew  you  that  our  Witnelfes  went  to  enquire 
for  this  Book ;  but  there  they  found  no  Bock  wnere 
this  Entry  was  written.  It's  a  very  unaccountable 
thing  that  this  Book  fhouki  be  concealed.  Here  is  a 
Woman  indeed  gives  you  a  Reaion  why  fhe  did  it.- — 
She  fays  flic  did  it,  becaufe  fhe  was  delired  to  keep 
it  fecrct  by  a  Woman  whom  fhe  never  faw  before; 
and  of  whom  flie  fays  fhe  ne\'er  had  a  Penny.  This, 
methinks,  is  very  extraordinary.  But  this  very 
Book  was  fhown  them,  if  my  InfiruCtions  be  true, 
and  t!ie  Place  where  this  Entry  is  made  was  then  a 
Blank,  and  filled  up  fince.  T'here  was  no  fuch  En- 
try at  that  time  when  they  look'd  upon  ic.  Tfiis  is 
all  we  fhall  fay  in  r^fpeft  of  the  Regifter,  which  is 
all  the  Evidence  they  bring  to  pro\e  this  Marriage. 

But  there  is  another  thing  they  infift  upon  ;  They 
make  it  an  Objeftion,  That  this  Father  in  Red  was 
feen  at  Dinner  with  the  Duchefs  of  Cleveland, 
after  Mr.  Feilding  was  marry'd  to  my  Lady  Duchefs. 
As  to  that  Matter,  we  fay  it  does  nor  appear  when 
that  time  was ;  nor  do  they  make  ic  out  that  the 
Father  in  Red  did  know  that  he  was  married  to  the 
Duchefs  of  Cleveland  at  that  time  ;  tho'  in  Fact 
they  might  be  marry'd.  Twenty  People  might  be 
at  Dinner  there,  and  yet  might  be  ignorant  ot  thi.s 
Marriage.  It's  pollible  that  a  Man  may  eat  and 
drink  with  another,  and  yet  nor  know  v.hcther  he  be 
married  or  unmarried.  They  do  not  make  it  appear 
that  there  was  any  Occafion  given  at  Table  tliat 
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would  give  Rife  to  fiich  a  Difcourfc,      The  Man 
not  havitig  an  Opportunity  to  fpeak  ot'  ir,    to  what 
end  and  purpofe  Oiould  he  do  it  ?    The  next  thing 
they  infift  upon,  and  have  endcavour'u  to  prove,  is. 
That  Mrs.  Feilding  was  with  Child,  and  brouglit  to 
Bed  the   Chrifi?nas  after  fhe   was  marry'd  to  Mr. 
Feilding.      But  they  do  not  pretend  to  tell  whether 
the  Child  Ihe  was  brought  to  Bed  of,  was  dead  or 
alive  ;    or  whether  it  was  a  Boy  or  a  Girl ;    but  at 
laft  it  proved  a  Milcarriage.     We  ha\-e  given  your 
Lordfhip  an  Account  how  it  is  likely  flie  fhould  be 
with  Child;    tor  we  have  proved  to  you  undoubt- 
edly that   fhe  was  married   to  Mr.  Feildihg;    that 
the)  luy  together  Jeveriil  Times  ;  and  we  have  no  Rea- 
fcn  to  fufpeft  Mr.  Feildiugs  Ability.     Mr.  l-eilding 
knew    ^hc  was   with  Child  by  b.im.      He  was  the 
proudeft  Man  in  the  World  of  this  Thing,  and  calf'd 
it  young  Lord  Tiinb -ridge.     To  prove  tUis,  my  Lord, 
here  is  a  Letter  written  by  him-elf.      The  Siile   is 
fomething  peculiar  too,  it  is  directed,  Tu  the  heft  of 
H'i'ves,  Anne  Countefi  of  Feiiding.     Now,  my  Lcrd, 
Mrs.  Deleau,    whcin  Mr.  Fei/Jii:g  thought  he  had 
married,  her  Name  is  Amie,  but  Mrs.  Feiidi^/g's  Name 
is  Mary. 

The  Letter  pvodiucd  and  pro-ved  by  Boucher  and  Eeal, 

una  it  iL'as  directed 
To  the  bell;  of  VJivcs,    Anne   Countefs  of  Feilding, 
at  JVaddon. 

Ncvemb.  14.  170J. 

THere  is  nothing  can pleafe  }ne  m-.re  upon  thi;  Oc- 
cnfton,  than  to  hear  my  Dean  ft  H'ife  fa^  I 
had  jnade  h^r  fuk,  by  turning  her  Liver  ;  fir  w.thont 
that  TL'i?  could  mt  hope  tor  a  young  Lord  Tunbridge ; 
■vjhich  ■would  be,  the  next  to  my  Dear  her  fe!f,  the 
moft  welcome  Prefent  to  my  Arms.  Male  hafle  then, 
my  Deareft  Life,  to  Cultivate  the  young  Spark  ;  and 
be  Jure  you  don't  Ilarve  ray  Boy.  As  jor your  coming 
tome,  it  wholly  depends  upon  your  Jelfi  zvho  can  be/ 
judge  when  it  is  moft  proper  to  co?ne  to  me  ;  which  you 
can  do,  by  giving  out  you  are  toftay  all  Night  in  Lon- 
don ;  and  then  you  and  Fuggy  have  nnh  ng  to  do  but 
to  come  to  me  at  Bed-ti'me,  and  fi  we  may  go  to  Bed 
and  lye  till  Morning,  zvhen  Puggy  >njy  come  again 
and  call  you.  Adieu  my  Soul's  Love,  whom  I  mnjl 
ever  value  jnore  than  Liie. 
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Feilding. 

Council.     Call  Mr.  Longfird  (vjho  was  Sworn.) 
Sir  Ja.  Montague.       Were  you  diretted  to  go  to 
the  Fleet,  and  look  into  the  Rrgifter-Bcok. 

Mr.  Longford.  Mr.  Attorney  General  telling  me 
that  he  heard  there  would  be  fome  Pretence  of  a 
Marriage  that  v/ould  be  fct  up,  adviied  me  to  enquire 
after  it.  It  was  iniormed,  that  Ibmc  Certihcate  was, 
or  would  be  given  in  the  Fleet.  I  went  wicli  Mr. 
Refiorloe  to  fee  the  Books.  We  looked  all  over 
thofe  Months  for  the  Year  1703.  This  Book  is  the 
very  Book  I  take  it  to  be,  but  am  not  politivc. 
That  which  we  faw,  I  obferved  had  an  Entry  dated 
the  Year  1705.  before  the  Marriages  in  the  Tear 
1 734.    in  yellowijh  Ink  at  the  top  of  a  Leaf. 

Council.     Call  Mr.  Refcorloe,  (who  was  fworn.) 
Sir  Ja.  Montague.      Do  you   remember  thnr  you 
faw  that  Book  ? 

Mr.  Refcorloe.  I  do  remember  that  I  faw  tliat 
Botik  with  Mr.  Longford.  Mr.  Longford  and  I  went 
by  the  Attorney  General  s  Order,  to  fearch  the 
Books  at  the  Fuct,  to  fee  whether  we  could  find 
any  Entry  oi' Lilly  iJivr^Z-v's  Marriage  with  Mrs.  LFadf- 
worth.  This  Woman  that  gave  her  Evidence  here 
brought  in  this  Book,  and  we  look'd  back  for  three 
Years.     We  found  no  fuch  Entry  as  fhe  fliows  here 


in  this  Book.     We  ask'd  her  again,   whctlier  there 
were  any  other  Books  of  Entries  of  Marriages?  She 
faid,  No.  I  ask'd  her,  whether  there  had  been  any 
one  there  to  fee   after  fuch  a  Certificate  ?  She  faid, 
there  was  a  Woman  and  a  Man  about  a  Week  or 
Fortnight  ago.      I  ask'd  her,    Wliether  ilie  fhewed 
theni  this  Book  ?    She  faid,    flie  had  fhewed  them 
this  Book,  and  they  gave  her  a  Shilling  for  fearching 
it.     She  faid  pofitively  there  was  no  fuch  Certificate 
entred  in  the  Book,    and   that  there   was  m  other 
Book  for  the  Entry  of  Marriages.      We  fearch'd  the 
Mouth  of  O'ciober  more  ftridly  ;    we  look'd  for  the 
very  Certificate  with  the  greateft  Care  and  Liduftry 
that  could  be.       Wc  went  to  Baffetts  Houie,  who, 
this  Woman  faid,  was  not  at  home.     She  laugh'd  in 
her  Sleeve,  and  laid,  he  was  a  doating  Man ,-    and  if 
he  fpoke  two  Words,    he  could  not^ fpeak  a  third. 
I   do  really  belie\'e   this  to  be   the  Book.     I  took 
good   Notice  of  the  Rlank  where  th.is  Certificate  is 
entred,    and   did   remark  that  there  was  a  vacant 
Space  und-.r  this  Certificate,  where  was  no  Writing. 
Mr.  Lon.fyd  and  I  turned  back  ai^ain  to  the  Year 
1705.  whieii    was   put  before  the  Year  1704,  and 
obiervcd  it  then,  as  i:  appears  now,  to  be  the  Book, 
Except  this  Entry.      I  do  believe  it  to  be  the  f-ime 
B.jok  we  then  faw 

Sir  Ja.  M  ntague.  There  is  but  one  thino-  more 
thar  I  would  meuricin,  which  is,  that  the  Woman  in 
th.  Top-knot  con^efs'd,  that  this  Letter  v.'as  her  own 
Hana-^Vriang.     I  d.lire  it  might  be  read. 

The  Litter  was  read.     It  is  direBed. 

To  Major-Gcneral  Feilding. 

Tuefday  Morning. 
ALL  that  know  the  Name  of  Major-General 
l\  Feilding,  jn:!fi  own  the  Generous  and  Charita- 
ble Af}:cn<  that  your  Honour  daily  beftows  upon  'em. 
/,  amng  the  yejl.  fhall  euer  acknozvledge  your  Gcodnefs. 
I  >  Neceffty  that  forces  me  to  d/fpfe  cf  this  Piclu,e. 
Tour  Honour  is  a  nice  fudge  of  Painting,  as  vccll  as  an 
Admirer  of  fuch  Pieces,  wh:ch  makes  me  humbly  pre- 
fent it  to  you  fi  fl ;  and  in  accepting  the  fame,  your 
Honour  will  highly  oblige,  as  we.  I  as  ferve. 

Tour  hitmb  'e  Servant, 
M.  FLETCHER. 

POSTSCRIPT. 

I  long  tn  fee  you.  For  }Gur  Encou.rngement,  to  grant 
me  that  Favour  ;  I  am  now  acquainted  with  a  )oun<T 
Lady  that's  Pretty,  and  lives  in  good  Falhion.  Jour 
Honour  will  oblige  me  in  letting  me  receive  your  Co?fi- 
numds. 

Juflice  Pozcel.  Gentlemen  of  the  Jury,  The  Pri- 
foner,  Mr.  Robert  Feilding,  {lands  indicted  for  a 
capital  Offence,  for  Felony,  in  marrying  a  fecond 
Wife,  his  firft  being  then  alive.  This  is  the 
Offence  charged  againfi;  him.  The  Council  for  the 
Qiieen  have  called  feveral  Witnelfes  to  nnn'e  this 
Matter  upon  him.  And  the  firft  is  one  Mrs.T'iilars. 
She  hath  given  her  Evidnnce  trom  one  end  to  the 
other,  il  you  believe  what  fhe  fwcars.  She  fvvears, 
that  one  Mrs.  Streights  came  firft  to  her  Lodging, 
and  fhe  v/as  not  at  home;  but  lett  word  that  fhe 
muft  needs  fpeak  with  her;  that  flic  was  always  ouC 
of  the  way  when  any  tiling  otl'er'd  that  would  do 
her  a  kindnefs;  and  that  it  would  be  500/.  out  of 
her  way  it  fire  did  not  fee  her.  It  feems,  that 
when  Mrs.  Streights  met  her,  fhe  acquainted  her 
with  Mr.  Feilding' s  Inclinations;  and  being  inloirn'd 
that  fhe  was  acquainted  with  the  Lady,  tuatflie  us'd 
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to  cut  her  Hair,  thought  that  flie  might  have  fuch 
an  Iiitercft  in  her,  as  to  be  made  ferviceable  to 
bring  the  Matter  about ;  which  it  fhe  was,  it  miglit 
be  worth  500  /  to  her,  Mrs.  Villars  undertakes  the 
Biifinefs  to  bring  Mr.  Feilding  and  Mrs.  Deleatt 
together;  file  did  readily  accept  of  it ;  thereupon 
Mr.  Feilding  and  fhe  dilcours'd  together  concerning 
this  matter :  She  told  him  fhe  was  acquainted 
with  Mrs.  Deleati,  and  .that  fhe  would  do  the  beil 
fhe  could  to  bring  it  about.  Mr.  Feilding  upon 
this  went  to  Mrs.  Deleaus  Country-Houfe  at  H  ad- 
don in  Surrey,  that  thereby  the  Lady  might  have 
an  Opportunity  of  feeing  him.  She  fays  Mr. 
Feilding  told  her  that  he  had  Accefs  to  the  Gar- 
dens ;  that  when  he  was  there  he  faw  the  Lady 
through  the  Glafs-Window ;  he  was  willing  to  give 
the  Lady  a  mil  View  of  him,  therefore  he  flood 
ftill  and  fet  his  Watch  by  the  Sun-Dial,  and  took 
feveral  Turns  in  the  Garden ;  and  he  did  afterwards 
fend  a  Letter  to  her.  Mrs.  Vdlan  was  atterwards 
fent  of  a  Melfage,  as  tho'  it  was  from  the  Duchefs 
oi' Cleveland,  to  acquaint  the  Lady  that  the  Duchefs 
had  a  great  mind  to  fee  the  Gardens.  Mrs.  De- 
leau  told  Mrs.  VilLirs  that  fhe  fhould  be  proud  that 
a  Perfon  of  her  Quality  fhould  come  to  her.  She 
il^id  that  iVlr.  Ft  tiding  fent  her,  and  (he  foimd 
afterward  that  the  Duciieis  of  Cleve'and  did  not 
intend  to  go  ;  nay,  that  flie  knew  nothing  of  the 
matter.  But  Le  hew  fhe  managed  the  matter, 
and  pla}'d  this  Trick  upon  Mr.  Feilding;  it  is  no 
better,  if  true.  They  agreed  together  that  Mrs. 
Dekdii  fhould  come  to  a  Place  where  Mr.  Feild- 
ing fhould  appoint ;  that  fomething  of  Muiick, 
or  lome  Entertainment  fhould  be  provided;  they 
contrived  when  it  fhould  be,  the  Time  was  on  my 
Lord- Mayor's  Day  at  Night,  and  according  to 
Appointment  Mrs.  Villars  came  with  Mrs.  Delenv, 
as  Mr.  Feilding  thought,  but  in  reality  it  was  one 
Alary  IVadfivorth,  which  rcprcfented  Mrs.  Deleaii ; 
fhe  cam.e  in  a  Mourning  Coach,  and  drtfs'd  in  a 
Widows's  Habit ;  after  this  manner  thev  came  to 
Colonel  Feilding  s  Lodings  in  P all-Mall.  The  La- 
dy truly  was  nc  t  to  know  that  they  were  Mr.  Feild- 
ing s  Lodsinss ;  howe\'cr  Mr.  Feilding  was  not  at 
home,  but  it  was  not  long  before  he  came :  He  came 
up  to  the  Lady :  You  ha\'e  heard  what  Addreifcs 
he  made  to  the  Lady,  and  how  much  Love  he 
exprefs'd  towaid,^  her:  Ask'd  her,  whether  fhe 
lov'd  finging  ?  One  Mr, garett a  wCi^  (cnt  'iov,  and 
{\\\\^  two  Son-s.  Mr.  Feilding  was  fo  taken  with 
htr,  he  would  have  marry'd  her  prefently  ;  but  flic 
being  coy,  modeftly  declin'd  it,  and  fo  they  parted 
for  that  Time.  XIrs.  Villars  was  to  bring  her  at- 
terwards, which  was  on  the  9th  ol  November,  en 
the  Nit^ht  the  fiippoied  Wedding  was ;  Mrs.  Vil- 
lars brought  her.  When  fhe  came  there,  ^Ir.  Feild- 
ing prcpos'd  to  be  married  to  her  forthwith ; 
fhe  feem'd  to  be  fhy  at  prefent,  but  Mr.  Feilding 
faid  he  would  fetch  the  Prieft  immediatel}' ;  he 
lock'd  them  in,  took  the  Key  with  him,  and  re- 
turned in  three  Qiiarters  ot  an  Hour ;  the  Prieft 
fhe  uefcribes  to  be  in  a  long  red  Gown  lin'd  with 
blue,  a  long  Beard  and  a  Fur-Cap  upon  his  Head,  fo 
he  brought  him  along  with  him  ;  when  he  came,  he 
faid.  This  is  tie  Man  that  jhoidd  join  their  Hearts 
together.  She  tells  you  further  that  Mrs.  Wadfworth 
queftion'd  the  ['riefl: ;  required  of  him.  a  Proof 
to  fhew  he  was  a  Piiefl  in  Orders  The  Prieft  puU'd 
a  Picture  of  the  lope  out  of  his  Pocket,  which 
he  faid  was  a  Credential  for  Prieffs.  After  Sup- 
per the  Marriage  was  propos'd,  whether  it  fhould 
be  in  the  Dining-Room,  or  Bed-Charaber  ?  'I'hat 


was  the  Qiieflion.  The  Lady  thought  the  Bed- 
chamber bcfl;  he  thought  fo  too.  Well  then,  in 
the  Bed-Chamber  it  muft  be.  The  Prieft  did  want 
Water,  Salt  and  Rofemary,  Things  that  he  us'd 
in  performance  of  the  Ceremony  j  Boucher  was 
fent  down  for  them ;  he  brought  up  Water  and. 
Salt,  but  could  get  no  Rofemary  :  after  thefe  Things 
were  brought  up,  Boucher  the  Ser\ant  was  turned 
out,  and  the  Doors  were  fhut.  Then  there  was 
no  Body  prefent  but  Mr.  Feilding,  the  Lady,  the 
Prieft  and  Mrs.  Villars.  Then  fhe  tells  you  of  the 
Ceremony  of  the  Wedding,  the  Cerem.cny  of  the 
Water,  and  the  Ceremony  of  the  Ring.  After 
that  was  done,  they  proceeded  to  the  Marriage  ; 
the  Office  was  in  Latin  ;  when  they  came  to  the 
marriage  Words,  1  take  thee  to  le  my  Husband,  &c. 
Mrs.  iVadf-^orth  delir'd  it  might  be  fpoke  in  Eng- 
lijh  ;  thereupon  Mr.  Feilding  did  lay  it  in  Englijh^ 
J  take  this  JVoman  to  he  7ny  xvedded  Wije,  ixith  all 
7ny  Heart  and  zvith  all  viy  Soul.  The  Gentlewo- 
man fhe  faid  her  Part  likewife  in  Englijlj ;  I  take 
this  Man  to  be  my  uedded  Husband ;  but  Mr. 
Feilding  obferving  her  too  fpeak  it  too  low,  defir'd 
her  to  fpeak  it  as  earneftly  as  he  did  :  Where- 
upon fhe  did  fay,  /  take  this  Man  to  le  my  Hus- 
band, ivith  all  my  Heart,  and  ivith  all  my  Soul. 
The  Ceremony  of  putting  on  the  Ring  the  Priefl 
direfted  ;  that  was,  to  take  hold  of  the  End  of 
one  of  her  Fingers  and  put  it  on ;  fhe  faw  that 
done,  and  when  the  Ceremony  was  over,  the  Prieft 
went  av\ay  ;  that  when  he  was  gone  away,  fhe  un- 
drelfed  the  Bride,  and  put  her  to  Bed,  and  then 
gave  notice  to  Mr.  Feilding  that  the  Lady  was  in 
Bed.  Then  Mr.  Feilding  went  to  Bed,  and/;? 
fain  them  in  Bed  together.  Then  fhe  went  to  Bed 
her  felf  in  a  Lodgiug  that  was  provided  for  her 
up  another  Pair  oi  Stairs :  That  the  next  Morning 
fhe  arofe,  came  down,  went  into  the  Room  where 
there  was  a  Fire  made  by  Boucher;  that  then  fhe 
faw  the??2  in  naked  B  d  together.  If  )ou  believe 
her,  fhe  Iwears  the  Jv'aniage  by  this  Prieft,  and 
riie  Conium.maiion  ol  it.  Mrs.  Villars  goes  fur- 
ther, and  fwears,  that  fhe  brought  her  tuo  other 
"Times,  and  that  thofe  Times  yZ'e  Jaw  them  in  Bed 
together  as  Man  and  K'^tje.  I  ask'd  Mrs.  ViUars 
at  Inft,  how  Mr.  Fei  ding  came  to  be  undeceived  ? 
She  by.s,  it  was  kept  fi.cret  from  N.vtmher  to 
May.  Then  Money  was  want  d  ;  that  was  a  great 
Difippointment  to  Mr.  Ftildi)ig,  tor  he  thought  he 
had  marry'd  a  Lady  that  would  have  furnifh'd  him 
with  Money.  Then  he  difcover'd  the  Fraud,  and 
lound  he  had  been  impos'd  upon  ;  then  he  was 
angry  with  her,  beat  her,  and  call'd  her  Names. 
Lideed,  Gentlemen,  I  muft  deal  plainly  with  you, 
it  her  Evicience  ftocd  alone,  her  Reputation  is 
fhaken  to  that  degree,  that  in  Truth,  w  here  a  Man 
ftands  upon  his  Life,  one  would  not  have  a  great 
Regard  tor  wlrat  fuch  a  Woman  fwears,  if  it  were 
not  fupported  otherwilc.  Now,  tho'  by  her  felf 
fhe  be  not  a  good  Evidence,  yet  the  Matters  of 
Faft  which  fhe  fwears  to,  are  likewife  proved 
by  the  concurrent  Teftimony  of  others. 

Firft,  They  call  Boucher,  and  truly  lie  fortifies 
her  E\idence  in  a  great  many  Particulars,  gives 
an  Account  ot  Mrs.  Villars  bringing  Mrs  IVadf- 
■u:orth  to  Mr.  Feildings  under  the  Character  of  a 
Perfon  of  Qiiality ;  gives  an  Account,  juft  as  fhe 
does,  ot  their  coming  to  Mr.  Fi-i^ding's  Lodgings 
in  a  Widow's  Habit  and  Mourning  Coach  ;  their 
having  a  Treat  of  Plumb-Cake  and  two  Bottles  of 
Wine.  He  further  gives  an  Account  of  their  comiiiv 
a   fetond  Time,    and  an    Account  of  the   Prieft  ; 
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knew  the  PrLft ;  knew  him  to  be  the  Emperor's  En- 
voy's Priifc.  He  remembers  the  Pricft  coming  to 
the  Place ;  he  remembers  alio  the  Circim\fi:ances 
or'  being  fent  for  Water,  Salt  and  Rolemary.  He 
fays  he  was  ordcr'd  down,  and  the  Chamber-door 
was  fhut,  and  the  Prieil  was  then  in  the  Cham- 
ber with  Mr.  Feslding,  the  Lady,  and  Mrs.  Viliurs ; 
and  that  when  the  Pi  itll  was  gone,  Mr.  Feild-iig 
r.nd  the  Lady  went  to  Bed;  that  l)e  Jaw  them  in 
Bed  together ;  that  the  People  that  were  below, 
when  Boucher  was  lent  down  for  Salt  and  Role- 
mary, they  could  conclude  110  otherwile  biitthac  they 
were  makinr:;  this  Lad}'  a  Convert.  Now,  Gentle- 
men, this  is  a  material  Thing,  that  there  was 
a  Pried  at  that  Time,  and  they  were  private  to- 
gether ;  this  is  a  concurrent  Evidence  to  firengthen 
Mrs.  P^ii'iars's  Teftimony.  Tha'e  is  Mrs.  Martin, 
Mrs.  Heath,  and  Mrs.  Price,  they  remember  feve- 
ral  of  thefe  Matters  perfectly  well.  Mrs.  Martin 
jaw  this  Perfon  and  her  Mourning  Coach;  fhe  faw 
the  Lady  and  yivs.V.Pars  go  up  Stairs,  and  tlie 
Time  when  the  Pricft  came  in,  fhe  let  him  in ; 
defcribes  him  by  his  particular  Habit  as  the  reft 
do.  Mrs.  HeatI)  remembers  Islrs.  ViHars  coming 
with  a  Woman  that  fhe  thought  was  a  Woman 
or  Quality,  but  faw  not  the  Prieft.  Mrs.  ViLin 
told  her  fhe  was  worth  80000/.  fhe  ask'd  her 
whether  fhe  might  lie  there  that  Kight,  for  it 
was  too  late  to  go  home?  She  agreeti  they  fhculd 
lie  together,  Mrs  I'll/an  and  \hs.  I rad/vjorth.  But 
now  here  is  another  Circumftauce  that  hath 
miglity  Weight  in  it,  that  is,  the  Ring ;  they  have 
brought  the  Perfon  of  whom  Mr.  leildiug  bought 
the  Ring  to  the  Value  of  20  .f.  that  the  Ring  was 
ready  made,  and  Mr.  Feilding  direiSied  the  Pofy 
(I'm  Soli)  to  be  engrav'd  in  it.  Tliere  was  ano- 
ther Man  by  w.hcn  Mr.  Feilding  bought  the  Ring 
and  order'd  the  Pofy  for  it  ;  and  this  very  Ring 
with  this  Pofy  has  been  produc'd  firft  by  the  Pro- 
ftor  and  Regifter  ;  the  Prottor  does  fay  it  was 
firft  brought  to  him.  by  Mrs.  llad/wonh,  who  came 
to  retain  him  in  an  Aaion  of  i"^  uUity  of  •  Marri- 
age ;  he  took  notice  of  the  Ring,  and  faid  that 
it  had  this  Pofy  in  it.  Afterwards  when  Mrs. 
lVadfu)orth  came  again  he  was  not  at  home  ;  it 
was  in  the  Hand  ot  his  Brother,  and  he  is  fure  it 
is  the  fame  Ring.  The  Cjoldlmith  fwears  it  to 
be  that  Ring  Mr.  Feilding  bought  of  him  ;  he  knew 
it  by  the  Mark  and  Workman.Qiip  of  it ;  for  Gold- 
fmiths  know  one  anothers  Work.  'J'his,  Gentlemen, 
hath  a  great  deal  of  Wt.ight  in  it ;  it  is  a  very  great 
Circumftance,  unlefs  they  could  tell  you,  which  they 
have  not,  upon  what  Occafton  this  Ring  was  bought 
at  this  Time, 

Gentleifien,  They  give  a  further  Account  of  this 
Matter,  by  the  Teftimonv  of  Letters,  which  they 
pro\'e  to  be  Mr.  Fe'.Iding's  Hand.  Mrs.  Villars  was 
the  Carrier  of  thefe  Letters ;  Mr.  Feilding  ftiling 
her  in  them  by  the  Nam«  of  Puggy,  a  Name 
by  which  it  feems  he  ufed  to  call  her.  Thefe  Let- 
ters are  proved  bv  Boucher  and  a  Lady  in  the  Gal- 
lery, to  be  Mr.  Feilding' s  Writing.  Thefe  Letters 
have  been  read  to  you,  they  are  written  as  from  a 
Husband  to  a  Wire  ;  in  them  he  owns  her  to  be  his 
IVije,  calls  her  Conntefs  of  Feilding,  Ililes  himielf 
her  Husband.  Thefe  Letters  have  been  read  to  you. 
This,  Gentlemen,  as  I  remember,  is  the  Sub- 
ftance  of  tlie  Evidence  that  hath  bei-n  given  for  the 
Qiieen. 

Sir  Jujnes  Montague.  My  Lord,  be  pleafed  to 
take  notice  of  Mr.  Feilding\  going  to  the  Emperor's 
Envoy  for  the  Father  in  Red. 


Juftice  Pcxel.  It  is  true,  I  had  forgot  the  Evi- 
dence of  Mr.  Florence  a  Chaplain,  that  is  a  Prieft, 
now  belonging  to  Count  Galkis  the  Emperor's  En- 
voy, and  the  Porter.  They  tell  you  about  this 
Time  Mr.  Feilding  did  come  to  encjuire  for  this 
Prieft ;  and  gave  the  Poner  half  a  Crown  (by  :i 
good  Token ;)  but  the  Prieft  he  asked  for  not  be- 
ing at  home,  he  enquired  for  Mr.  Florence ;  he  told 
Mr.  Flrence  that  he  liad  been  in  Love  with  a  young 
Lady  a  good  while,  but  now  had  prevailed  with  her 
to  marry  him.  And  feeing  the  Father  in  Red  was 
not  there,  he  delired  he  would  go  along  with  him 
and  do  the  Office.  Mr.  Florence  told  him  it  was 
improper  for  him  to  go  without  the  Envoy's  leave ; 
he  went  up  to  the  Envoy  and  acc^uainted  him 
with  it,  the  Envoy  gave  him  Caution  to  do 
it  with  Dilcrecicn  ;  but  when  he  came  down  again, 
it  leems  that  the  Red  Father  had  been  with  Mr. 
Feilding  in  the  mean  Time,  and  were  borh  gone 
together. 

Now,  Gentlemen,  you  hear  what  Defence  Mr. 
Feilding  makes  againft  this  great  Charge  againll: 
him. 

F.rft,  He  calls  a  great  many  Witnefies  to  prove 
that  this  Mrs.  Vil/ars  was  married,  as  fhe  pretended 
to  Colonel  Feilding,  and  that  fhe  was  a  very  com- 
mon Woman,  (o  tar  as  that  fhe  has  been  in  a  pub- 
lick  Houfe  ol  Corre(5tion ;  and  one  of  their  Wit- 
nelfes  docs  bear  hard  upon  her  Teftimony  ;  that 
is,  that  fhe  nioald  declare  to  her  that  fhe  was 
married  to  Colonel  Feilding,  and  that  my  Lady 
Ducnefs  Ihould  fay  to  her,  L  yon  can  make  that 
out  that  you  are  married  to  Mr.  Feilding,  fhe 
would  give  her  two  hundred  Pounds,  and  fettle 
100/.  a  Year  upon  her  for  fifteen  Years  together. 
Then  as  for  Mrs.  IVadfworth,  they  call  you  divers 
to  prove  that  file  was  brought  to  Bed  about  Chrift- 
mas  arter  this  fuppofed  Marriage.  But  when  they 
came  to  be  examined  they  did  not  prove  very 
much  of  that ;  for  indeed  it  proved  to  be  a  Mil- 
carriage  ;  the  Woman  could  not  fay  flie  faw  the 
Child,  could  not  tell  whettier  it  w^as  a  Boy  or  a 
Girl ;  whether  it  was  dead  or  alive  ;  it  did  not 
appear  by  their  E^ieknce  that  fhe  went  out  her 
Time  w  ith  a  '^  hild.  Another  part  of  Mr.  Feildings 
Evidence  is  this,  to  prove  Mrs.  Wadfiuorth  mar- 
ried to  another  Perfon  ;  and  then  admitting  ihe 
was  married  to  Mr.  Feilding,  'tis  a  null  Marriage. 
To  prove  that  Mrs.  IVadfworth  was  before  mar- 
ried to  another,  they  have  brought  the  Book  of 
Marria'^es  of  the  Fleet,  and  in  that  Book  there  is 
an  Account  of  one  Lilly  Bradby,  married  fuch  a  Time 
to  Mrs.  Mary  IVadfzvorth  ;  the  Man  of  St.  James's, 
the  Woman  ot  St.  Margaret's  TVeflminfter.  The 
Woman  of  the  Fleet,  in  whofe  Cuftody  this  Book 
was,  pretends  that  Mrs.  Wadf-worth  came  to  her, 
and  deiired  it  any  came  to  fee  the  Book,  that 
fhe  would  not  let  them  fee  the  Entry  of  her  Mar- 
riage ;  and  why  ?  Beeaufe  rhcrc  would  be  Trouble 
about  her  Marriage.  This  Woman  fwears  that 
there  were  two  Men  came  to  fearch  the  Bock  but 
file  fhewed  them  another  Bock ;  but  this  Book  flic 
did  not  fhew  them.  She  was  ask'd  whether  fhe  had 
two  Books  of  Marriages  for  the  fam.e  Year  ?  She 
faid  fhe  had  fe\-eral  Books  for  the  fame  Year :  One 
Parfon  made  his  Entry  in  one  Book,  and  another  Par - 
fon  in  another  Book.  She  pretends  fhe  did  not  fhew 
them  this  Book  ;  but  the  Book  fhe  fhewed  them  was 
at  home.  I  cannot  conclude  much  rrom  what  this 
Woman  hath  foid  ;  but  Gentlemen  you  have  look'd 
upon  this  Book,  and  i:  )'ou  are  fatished  from  this 
Evidence,    that  M.vy  JFudfi-orth  was  married  to 
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Brndh  !it  this  Time,  I  cont'cfs  Mr.  reihU'.Vi,  will 
not  be  Nvithia  the  Statute.  You  have  look'd  into 
the  Bool. ;  they  gi\  e  you  no  Account  that  there 
was  ever  any  inch  Man  as  Bradly,  nor  ot  no  Co- 
liabication  ;  but  a  mecr  Book  is  produced,  and  not 
vi  thic  bejl  Credit  nciihcr ;  it  is  entred  in  the  Bot- 
tom oftlie  Leaf,  but  not  in  the  Middle;  it  is  wiit- 
ten  with  aunther  mkiirt'd  Ink,  and  in  another  Hand, 
1  ask'd  tlie  Vv'on.ian  whether  file  knew  the  Man  that 
wrote  it?  She  laid,  yes;  and  it  was  her  Husbands 
Brother's  Hand.  He  is  alive,  \\hy  is  not  he  pro- 
duced ? 

Ger-tlemen,   They  have  called   no   Witneiles  to 
pro\-e  the  Marriage  with  LUiy  Brad[>y.     There  were 
two  Gentlemen    on  the    other  lide,     they  went  to^ 
the   Fleet   to   Larch    tlie   Books  of  the   Entry    of 
this  Marriage.      They  lay  that  a  Pcrfon  intbrm'd 
thun    that  ^  there  had   been   there    a   Man    and   a 
Woman  before  them  ;    thefe  Gentlemen  went   and 
delired  to  fee  the  Book,    particularly   for  the  Year 
1703.       They    fav   the    Won-urn  did  produce    the 
Book   of  Marriages,    but  they  could   not   fee  fuch 
an  Entry;    Hie   denied   to  them  that  file  had  any 
other  Book  for  that  Year;   they  cannot  {wear  po(i- 
tively  that  this  is  the  Book  that  was   fliewn   them; 
but  one  of  them  fays  he  believes  it  to  be  the  (ame, 
for  in  that  v.hieh   he    faw,    he  obfer\ed  Entries   ot 
the  Year  1705-    before   the  Year   1704.      He  took 
e;ood   notice    of  it,    and   fo   it   is  found  in  Court. 
The  other  Gentleman  fays,  he  took   particular  no- 
tice   of  the   Space   that   was  in  the    Book,  where 
this  Entry  is  now  written.     Now  the  Woman  does 
not  bring   the  other  Book   fhc   pretended   to  have 
fhewn  them.       Now,  as  to  the  Labour,  they  ha\-e 
produced   a  Letter    under    Mr.   Fiildiiig\    Hand, 
whereby  Mr.  Feilding  takes  notice  of  her  being  with 
Child,  direfts  the  Letter  to  Anne  Countefs  of  Feild- 
ing at  JVaddon;    he  took    it   that    he  had   married 
Mrs.  Deleati,   for  her  Name   is  Anne,  he  dirctted 
his  Letter  to  her  Country-Seat.      There  is  another 
'I'hing,  of  Mr.  Feilding  s  coming  to  Mrs.  Heath,  and 
complaining  what  an  ill  Woman  Mrs.  Villars  was, 
for  fhe   had  ferved   him  a  bafe  Trick,  inftead  of 


a  Woman  of  Fortune,  fhe  had  put  a  common  Wo- 
man upon  him.  Gentlemen,  You  have  heard  the 
Account  too  concerning  his  beating  ot  her  ;  for  this 
Woman,  it  fe.ms,  was  troublefome  to  him  at  White 
Hull;  fhe  demanding  him  as  her  Husband,  faid  fhc 
was  his  lawful  Wire ;  he  ftruck  her,  and  cauf.-d  her  to 
be  held  till  he  got  away  trom  her. 

Gentlemen,  It  is  a  very  great  Charge,  upon  Mr. 
Feilding,  it  is  true,  if  there  be  Evidence  to  maintain 
it ;  it  docs  not  really  depend  upon  Mrs.  /  'illars\ 
E\idence;  for  if  her  Evidence  were  to  ftand  alone, 
no  Credit  fhould  be  given  to  it ;  but  as  it  i.s  fun- 
ported  by  concurring  Evidence,  I  leave  it  v,i:h  \e<\\, 
whetlier  it  be  not  fuftlcient  to  Hnd  Mr.  Feilding 
Guilty.  But  if  you  think  that  Mrs.  Wadf-eeortlis 
Marriage  to  Z./7/v  Bradby  is  pro\ed  fufiicientlv, 
then,  altho'  you  think  Mr.  Feilding  s  Marriage  with 
Mrs.  JVudfi'coyth  fufficiently  prov'd,  yet  you  are  to 
find  for  the  Detendant. 

The  jury  having  withdrawn  for  fome  Time, 
brought  in  their  Verdift,  That  Mr.  Feilding  -eeas 
Guilty  of  the  Felony  he  flood  indicled  of. 

Mr.  Feilding,  (in  Cafe  he  was  found  Guilty,)  had 
obtained  the  Qiicen's  Warrant  to  fufpend  Execution 
of  this  Sentence  ;  and  then  by  his  Council  took 
Exceptions  to  the  Inditnnent,  and  mo\-ed  in  Ar- 
reft  of  judgment ;  but  they  were  anfwered  by  the 
Coinicil  for  the  Qiicen  ;  but  Mr.  Feilding  having 
obtainetl  a  Sufpenfion  of  the  Execution,  the  judges 
by  a  Cur'  advifire  vult  (as  the  Form  isj  fuipeneled 
giving  judgment  till  the  next  Sefnons,  and  accepted 
Bail  lor  Mr.  Folding's  Appearance  the  next  Sef-* 
fions. 

The  next  SeiTions,  being  the  fifteenth  of  January 
following,  Mr.  Feilding  appear'd,  and  his  Council 
waving  their  Exception  (as  being  Frivolous)  he  was 
ask'd  what  he  had  to  fay  why  the  Court  fiiould 
not  proceed  to  judgment  and  Execution  ?  And  then 
he  cra\'ed  the  Benefit  of  his  Clergy  ;  which  was  al- 
low'd.  And  then  Judgment  was  given  (as  ufual) 
That  he  Ihould  be  burnt  in  his  Hand.  But  he 
having  the  Qiiecn's  Warrant  to  fufpend  Executioi>, 
he  was  admitted  to  Bail. 
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The  Proceedings  agn'mfl  Robert  Feilding,  E[q)  in  Dortors  Commons. 


'OtwiihRanding  Mr.  Feilding  was  found 
Guilty  of  Felony  at  the  Old-Baily,  her 
__  .  Grace  the  Duchels  of  Cle^'eland  having 
inftituted  a  Caufe  of  Nullity  of  Marriage  againit 
the  laid  Mr.  Feilding,  by  reafon  of  a  former  Mar- 
riage with  the  faid  Mary  IVadfe^orth,  in  the  Arciies 
Court  or  Canterbury  ;  and  ha\ing  by  Examination 
on  Oath,  of  divers  credibk-  Witneiles,  made  good 
iind  fufncicnt  Proof  of  the  feveral  Articles  ot  the 
Libel  bv  her  Grace  exhibited  in  the  faid  Court 
flgainfl  the  frid  Mr.  Feilding,  did  proceed  to  ob- 
tain the  Sentence  of  the  faid  Court;  and  according- 
ly on  the  23d  day  of  Alay,  in  the  Year  ot  our 
Lord  God  1707.  the  Right  Worfliipful  Sir  Jalya 
Cooke,  Kt.  Dr.  of  Law  s,  Official  Principal  ot  the 
faid  Court,  then  judicially  litting  in  the  Common 
Hall  of  Doi'iurs  Commons,  Loudon,  being  then  pre- 
fent  the  Uuke  of  Grafton,  the  Duke  ot  Northumher- 
ianj,  the  Earls  oi  Litchfield,  Suffex,  Jerfey,  and  the 
Lord  QiinrrenduH ;  as  alio  the  relpetitive  Proctors  of 
her  Grace  the  Duchefs  of  Cle^'eland  and  Mr.  Feild- 
ing, did,  at  the  the  Pcdcion  of  heu  Gracc'5  Prattor, 


read  and  promulge  his  definitive  Sentence  in  Latii), 
oi  the  I'enor  following,  viz,. 

''  T  A'  the  Na7'ie  of  God,  Amen.  We  John  Cooh, 
A.  "  Kt.  Dr.  of  Laws,  Official  Principal  of  the 
"  Arches  Court  of  Canterbury,  lawfully  appointed, 
"  rightly  and  duly  proceeding,  having  heard,  feen, 
"  underlfood,  and  tuUy  and  maturely  difcus'd 
"  the  Merits  and  Circumlf  ances  of  a  certain  Caufe 
"  of  Nullit)-  of  Marriage,  by  reafon  of  a  rormer, 
"  now  depending  before  us,  between  the  raofl  no- 
"  ble  Lady,  Barbara  Duchefs  ot  Cleveland,  tlie 
"  Party  Agent  and  Complainant,  on  the  one  Part ; 
'•'  and  Robert  Feildng,  Elt^;  of  the  Parifh  of  St. 
"  Jaines's  IVeflminfler,  in  tlie  County  of  Middlc- 
"  fex,  the  Party  a<.'a!nfl:  whom  it  is  complain'd, 
"  on  the  (5ther  Part.  'I'he  Parties  aforefaid  lawtul- 
"  ly  appearing  before  us  in  Judgment,  by  their 
"  Proetoi-s  refpedively ;  and  the  Proftor  for  the 
"  faid  moft  noble  Lady,  Barbara  Duchefs  of  C/eve- 
"  land,  praying  Sentence  to  be  given,  and  juftice 
"  to  be  done  to  his  Parry;    and   alio  the  Proftor 
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"  of  the  faid  Robert  Fielding,  Efq;  praying  Juftice 
"  ro  be  done  to  his  Party:  And  having  carctully 
"  and  diligently  fearch'd  into,  and  confidcr'd  of  the 
*^  whole  Proceedings  had  and  done  before  us  in  this 
"  Court;  and  having  obfcrv'd  ail  and  lingular  the 
"  Matters  and  Things,  that  by  Law  in  this  Behalf 
"  ought  to  be  obierv'd  ;  We  have  thought  fit,  and 
"  do  thus  think  lit  to  proceed  to  the  giving  our 
"  Dtfiniti\  e  Sentence,  or  Final  Decree,  in  manner 
"  following;  liz^ 

"  Forafmuch  as  we  have  by  the  Acts  enafted, 
"  deduced,  alledoed,  exhibited,  propounded,  pro- 
"  ved  and  confefs'd,  That  the  Proctor  for  the  laid 
"  moll:  noble  Lady,  Barhaya  Duchefs  of  Cleve- 
"  Lmd^  hath  mlly  and  fufficiently  prov'd  and 
*'  founded  his  Litention  in  a  certain  Libel,  and 
*'  other  Matters  now  remaining  in  the  Regiil:ry  of 
"  rliis  Court,  propounded  and  exhibited  in  this 
"  Caiife  on  the  Part  and  Behalf  of  his  laid  Client; 
"  And  that  nothing  hath  been,  on  the  Part  and  Be- 
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"  cepted,  deduc'd,_.  allcdg'd,  e>Jubitcd,  propound- 
"  ed,  prc\''d  and  cont-els'a,  which  might,  or  could 
"  in  an)-  wife  (touching  our  Sentence  hereatter  to 
"  be  pronounc'd)  hurt  or  -weaken  the  Litention  of 
"  the  faid  raoft  Noble  Lady,  Bavbara  Duchefs  of 
"  Chvelmd : 

"  Therefore,  We  j^o/;;;  Cooh,  Knight,  Doftor  of 
"  Laws,  the  Judge  aforefaid,  having  firft  called  tip- 
"  on  God,  and  Jetting  Imn  alone  before  our  E)ei, 
"  and  having  heard  Council  thereupon  ;  do  pro- 
"  nounce,  decree,  and  declare  the  before-named 
"  Robert  Feilding,  Eiq;  and  one  Alary  IVadfn:ortb, 
"  mentioned  in  the  Proceedings  of  this  Caufe,  be- 
"  ing  free  from  all  Contract  and  Promife  of  Mar- 
"  riage  with  any  other,  (fo  far  as  appeajrs  to  us) 
"  on  the  ninth  Day  of  November,  in  the  Year  ot 
"  our  Lord  God,  lyoj.  at  a  Place  mcntion'd  in 
"  the  Libel  in  this  Caufe,  did  contract  Marriage, 
"  and  did  folemnize,  or  procure  the  fame  to  be  fo- 
*'  lemniz'd  between  them;  and  did  afterwards  con- 
•'  fummace  the  fame :  And  that  the  faid  Robert 
"  Feild-:ig  and  the  laid  Mrr\lVadfv:ortli  were,  and 
"  are  Man  and  Wife.  And  that  the  faid  Robert 
"  Feilding,  Efq;  aiter  the  Solemnization  and  Con- 
"  fummation  of  the  aforefaid  Marriage,  not  ha- 
"  ving  the  Fear  of  God  be  tore  his  Eyes,  on  the 
"  2jth  Day  of  the  faid  Month  of  November,  in 
"the  laid  Year  of  our  Lord  God,  1705.  and  in 
"  the  Place  alio  in  the  aforefaid  Libel  mention'd, 
*'  did  contract  a  pretended  Marriage  with  the  faid 
"  moll  Noble  Lady,  Barbara  Duchefs  ot  Cleve- 
"  land.  And  alfo  we  pronounce^  decree,  and  dc- 
"  clare.  That  the  faid  pretended  M.^rriage,  or  ra- 
*'  ther  a  Shew  of  Marriage,  between  the  faid  Ro- 
"  bert  Feilding  and  the  laid  moft  noble  Lady  Bar- 
"  bara  Duchefs  of  Cleveland,  at  the  Time  and 
"  Place  libellated,  was  folemniz'd,  or  rather  pro- 
"  phan'd  ;  the  faid  Mary  IVadf'Mrth,  alias  Feild- 
"  ing,  being  then  and  lince  living.  And  alfo  we 
"  pronounce,  -decree,  and  declare  the  fame  pre- 
"  tended  Marriage,  or  rather  Shew  of  Marriage, 
"  between  the  faid  Robert  Feilding  and  the  faid 
"  mod  Noble  Lady  Barbara  Duchefs  of  Cleveland, 
"  (o  as  aforefaid  contraa^d  and  folemniz'd,  or  ra- 
*'  ther  prophan'd,  by  realbn  of  the  tormer  Mar- 
"  riage  between  the  laid  Robert  pL-ilding  and  the 
*  faid  Mary  IVadfivonb  folemniz'd  and  confum- 
*'  mated,  was,  and  is  from  the  Beginning,  void, 
"  and  of  no  Force  in  Law,  and  doth  and  ought  to 
"  want  the  Force  and  the  Eftea  of  the  Law, 
Voj.  V. 


'^  Therefore,  by  this  our  Definitive  Sentence,  or 
our  Final  Decree,  wliich  we  now  proniulge  in  thefc 
"^  our  Writings,  We  do  pronounce,  decree,  and  de- 
"  clare  the  faid  moft  Noble  Lady,  Barbara  Duchefs 
"  ot  Cleveland,  was  and  is  free  from  any  Bond  of 
^^  Marriage  with  the  faid  Robert  Feilding,  and  had 
"  and  hath  the  Liberty  and  Freedom  of  Marryino- 
"  with  any  other  Perfon.  '     " 

Fbe  Original  Sentence  ivas  Signd  thus 

JOHN    COOKE. 

The  aforefaid  Sentence  ha\ing  been  publickly  read 
by  the  Judge,  at  tlie  l^ime.  Place,  and  in  the  Man- 
ner alorlaid ;  the  faid  Judge  did  decree  one  or  more 
publick  Inftrumcnt  or  Inftruments  thereof  to  be 
made,  (at  the  Petition  of  her  Grace's  Proctor)  by 
Mr.  He-nry  Farrant,  the  principal  Regifter  of  the 
faid  Court;  which  accordingly  he  hath  lince  ilTucd 
under  the  public!:  Seal  of  the  Office  of  the  faid 
Judge,  on  the  Day  follow  ing,  vix..  the  24th  oiMay, 
1707. 

^  On  iFednefdax,  the  ijtli  Day  of  June,  in  the 
Year  ot  our  Lord,  1707.  before  the  Right  Wor- 
Hiipful  Sir_  Johu  Cooke,  Kinight,  and  Doftor  of 
Laws, ^Official  Principal  of  the  Archer  Court  afore- 
faid, in  his  Dwelling-FIoufe  at  Doclors  Connnons  ; 
in  the  Prefence  of  the  laid  Mr.  Henry  Farrant,  No- 
tary Publick,  and  Principal  Regifter  of  the  faid 
Court ;  Mr.  Feilding,  by  his  Prodor,  did  renounce 
all  Benefit  of  Appeal  if  om  the  faid  Sentence,  in  the 
manner  tollowing;  viz,. 

"  Appearing  perfonally  Mr.  Ediuard  Cooke,  Pro- 
"  ftor  for  her  Grace,  the  moft  N.Aile  Lady,  Barbara, 
"  Duchefs  of  Cleveland;  and  Mr.  Flmnas  Willy- 
"  mott,  Proftor  for  the  fiid  Robert  Feilding,  Efq; 
"  At  which  Time,  the  faid  liillymott  did  exhibit  a 
"  certain  Letter,    or  Eniftlc  of  the  Tenor  follwincr  • 

VIZ.. 

/l/r_WilIymott, 

Hen  Sentence  is  given  in  Bthalf  of  her  Grace 
the  Duchefs  of  Cleveland,  pray  enter  no 
Inflrument  of  Appeal,  fur  1  /hall  p,oceed  no  further 
therein. 

Your  Friend  and  humble  Servant, 

FEILDING. 

"  And  the  fiid  IVilhmtt  alledg'd,  That  the  faid 
"  Letter  was  all  of  the  proper  Hand-Wri:in?of  the 
"  faid  Robert  Feilding  ;  and  that  he  the  faicf /F/7/y- 
"  ynott  recciv'd  the  faid  Letter  from  the  faid  Robert 
"  Feilding.  And  the  faid  IFiUymott  further  alledg'd, 
"  That  no  Appeal  trom  the  de;initi\-e  Sentence,  given 
"  by  the  faid  Judge  on  the  Part  and  Behalf  of  die 
"  faid  moft  Noble  Lady,  Barbara,  Duchefs  oiCleve- 
"  land,  had  been,  or  was  interpofed  bv,  or  on  tlie 
"  Behalf  of  the  faid  Robert  Feilding.  And  the  faid 
"  IFi/Iyjnott,  as  Pro6tor  of  the  fiiid  Robert  Feildingy 
"  did  renounce  all  Benefit  of  Appeal  from  the  faid 
"  Sentence,  in  the  Prefence  of  the  faici  Cooke,  as 
"  Pro6tor  of  the  faid  moft  Noble  Lady,  Barbara, 
"  Duchefs  of  Cleveland ;  w  ho,  on  the  Part  and 
"  Behalf  of  the  fliid  moft  Noble  Lady,  Barbarcz, 
"  Duchefs  of  Cleveland,  accepted  the  aiorefnid  Al- 
"  legation  and  Renunciation  of  the  faid  IVdlyinott ; 
"  and  then  alfo  pray'd  the  golden  Ring,  and  fe- 
"  ven  Letters,  by  him  exhibited  on  the  Part  of  hei" 
"  Grace,  and  annexed  to  the  Libel  in  this  Caufe,  to 
M  m  ra  m  "  be 
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''  be  delivcr'd  out  of  the  Rc^iftry  of  this  Court,  for 
''  theUfe  or  her  faid  Grace.  "  Whereupon  the  judge, 
^'  at  the  Petition  of  the  faid  Cooh,  (the  fnid  Let- 
*'  ters  beiui^  firft  regiftred  in  the  faid  Court)  dc- 
"  creed  the'  faid  golden  Ring,  and  the  feven  Let- 
"  tcrs,   to  be  delivered  to  the  moft  Noble  Lady, 


"  Barbara,  Duchefs  of  CleiJeJand,  or  to  the  faid 
"  Cooke,  for  the  Ufe  of  her  Grace  ;  as  by  Kh  of  the 
"  Court  had  been  expedited  at  the  Time  and  Place 
"  aforefaid,  and  now  remaining  in  the  principal  Re- 
"  giflry  of  the  faid  Court,  Reladon  being  thereunto 
"  had,  doth  and  may  more  fully  appear. 


CLXXX.  The  Trial  ^/  J  a  m  e  s  Stirling  ^/Keir,  mid 
Others  /;/ Scotland,  jfo/*  High-Treafon,  Nov.  15.  1708. 
7  Ann. 


URI  A  JUSTICIARIA, 

S.  D.  N.  Reginx,  tenta  in  'mvo 
Domo  Stfjiou/s  Burgi  de  Eding- 
bargh,  dccinw  qiiinto  Die  AJenfis 
Noverabris,  Milkfimo,  Septingen- 
tefimo,  Oclr.vo;  per  NobiIe;n  &  Potemem  Co- 
?nitem,  Georgium  Comitum  de  Cromertie,  ''.^^c. 
yufticiarium  Generale7H,  (j  Homrabiles  Viros 
Adamum  Cockburn  de  Ormiltoim,  Jujlicia- 
rium  Clerianyi ;  Domlms  Jaannem  Lauder  de 
Fountainhall,  Gidielmum  Anftruther  de  eodem, 
&  Gilbermm  Eliot  de  Minto;  Magiflrnm 
Robertum  Steuarc  de  Tillicoutrie,  &  Mi- 
giftriim  Jacobum  Erskine  de  Grange  ;  Coni- 
m'tfjtonarios  Jufticiarii  Dlci-  S.  D.  N-  Re- 
ginx. 

Curia.  Legitime  Affirntata. 


Intrayi. 
'J antes  Stirling,  Laird  of  A'c/r. 
Archibald  Seaton,  Laird  of  J'oixh. 
Archibald  Stirlihg,  Laird  of  Ca'den. 
Charles  Stirling,  Laird  of  Kippen.invie  ;  and 
Patrick  Edmoiijloii,  or  Newtniai. 

INJicled  and  Accufed  at  the  Inflame  of  Sir  James 
Steuarc,  Her  Mdjtft/s  Advocate,  for  Her  High- 
iiefs  Intercfl,  and  ^.s  h.iiing  Special  Warrant  front 
Ber  Mnjefly  for  that  Effecl.  That  where,  by  the 
Ln-M  of  G  0  D,  and  the  Lar.:s  of  this,  and  all  other 
■urli-gf'veyn'd  Keahm,  the  Crime  of  Treafon  and 
Lcfe-Majifly,  and  the  Trcafnable  and  Unlazcful 
Rifing  and  Continuing  in  Ar7ns,  are  moft  Atrocious 
and  Heinous  Cri?nv<,  piniilhahle  by  Forfeiture  of 
Lands,  Lije  and  Eftdtc,  or  other  Pains  of  Laiv. 
Likeas  by  the  AB  of  Parliament,  Jac.  I.  Par.  i. 
Cap.  ^  it  i>  ftat:iic.  That  no  Man  openly  rebel 
againft  the  King's  Pevfon,  under  the  Pain  of  forfei- 
ture of  Life  and  Goods.  And  by  the  AEl  of  Par- 
liament, Jac.  II.  Par.  6.  Cap.  :4.  it  is  ftatute.  That 
who  commit  Treafon  againit  the  King's  Perfon,  _  or 
Majefty,  or  who  rife  in  Feire  of  Weir  againfl;  hirn, 
Ihall  be  punifhed  as  Traitors.  And  by  the  Acl  of 
Pavliainent,  Car.  II.  Par.  i.  Self.  i.  Cap.  3.  it  is 
declared  to  le  Higl^.-Trcafon,  for  the  Subje^s,  more 
or  lefs,  upon  any  Pretext,  to  rife  and  continue  in 
Arms ;  and  to  make  Treaties  or  Leagues  with  Fo- 
reign Princes  or  States,  or  among  themfelves, 
without  His  Majelfy's  Special  Authority  firft  inter- 
poned.  And  by  the  Acl-  (f  Parliament,  Car.  II. 
Par.  I.  Sell.  2.  Cap.  2.  it  is  ftatute.  That  if  any 
Perfon  ihall  Plot,   Contrive  or  Intend,  Death  and 


Deflruction  to  the  King,  or  Bodily  Harm  tend- 
ing thereto  ;  or  Deprive,  Depofe,  or  Sufpend  Him 
from  the  Stile,  Honour,  and  Kingly  Name  of  this, 
or  any  other  His  Majcfly's  D- -minions ;  or  levy 
War,  or  take  up  Arms  again;!.  Him,  or  any  com- 
miflionare  by  Him  ;  or  entice  Sivangers,  or  others, 
to  invade  any  ot  His  Dominions,  and  exprefs  and 
declare  fuch  T'reafonable  Inrenticn  ;  he  Ihall  be  ad- 
judged a  Traitor,  anti  punifhed  as  in  the  Cafe  of 
High-Treafon.       Likeas  bv  -'.c  Act   of  Parliament ^ 

1702.  intituled,  Aci:  Recognizing  Her  Majefty 's 
Ro}al  Authority,  it  is  declared.  That  rt  ihall  be 
High-Treafon  in  any  or  the  Subjefts  of  this  King- 
dom, by  Writing,  Speaking,  or  any  other  manner 
of  way,  to  difown,  qr.arrel,  or  impugn  Her  Maje- 
fty's  Royal  Power  aiul  Au'hority,  or  Right  and 
Title  to  the  Crown.     And  by  the  Act  of  Parliament, 

1703.  intituled.  Act  Al letting  and  Recognizing  Her 
Majefty's  Authority,  a  is  again  fiatute  and  de- 
clared, Tiiat  it  fhall  be  High-Treafon,  in  any  of 
the  Subjects  of  this  Kingdom,  to  difown,  quarrel  or 
impugn,  Her  !Ni,:  iJi-y's  Right  and  Title  to  the 
Crown  of  this  R'ULrdom,  or  Her  E.xercife  of  the 
Government  there.  ^.  NE  VE  R  THE  L  E  S  S  it 
is  of  l'erit\.  That  the  faid  Jam^s  Stirling  of  Keir, 
Archibald  Seat'^n  ij  Touch,  Archihald  Stirling  of 
Garden,  Charles  Stiiii;;g  oj  Kippendavie,  and  Pa- 
trick Edmonfion  of  Neutoun,  all  and  each  of  them 
ivere  guilty  of  the  Jaid  Crimes,  in  fua  far  as  they  ally 
and  each  of  them,  flaking  off  aU  Fear  of  GOD^ 
and  Regard  to  Her  AJajefiy  s  Perfon,  Authority  and 
LaztJi,  upon  one  or  other  of  the  Days  of  the  Mvntbs 
of  February,  March  or  April  laft,  ivhen  an  Lruafion 
of  that  Part  o/Great-Britain  called  SCOTLAND 
zvas  threatened,  by  an  Enemy-Fleet  of  Ships  ivitb 
Forces,  and  an  Army  aboard,  fent  by  the  French 
King,  or  by  the  Pretender,  v^ho  "went  fome  Time  by 
the  Name  of  the  Prince  of  Wales,  and  mw  affumes 
to  hi77ifelf  the  Naiftc,  Stile  and  Title  of  King  JameS, 
as  King  of  Her  Majefty  s  Dominions ;  ivith  a  mani- 
fefi  and  open  Defign  to  invade  Her  Majefl/s  Do?»!- 
nions,  and  to  deftroy  Her  Majefty  and  Her  good  Sub- 
je^s ;  at  leaft  to  deprive  and  depofe  Her  Majefty 
from  the  Stile,  Honour,  and  Princely  Na/ne  of  tbefe 
Her  Dominions ;  Did  convocate  and  convene  in 
Arms,  with  others  their  Accomplices ;  fuch  as  Ala- 
jor  William  Graham,  Alexander  Steuart,  Uncle  to 
Ardvorlich,  George  Seaton,  Brother  to  the  jaid  Ar- 
chibald Seaton,  and  Mr.  Chades  Fleeming,  alias 
Hay,  Brother  to  the  Earl  of  V^/igzoun,  all  fJnce  ab- 
fconded,  and  upon  the  JaJne  Account  declared  Fugi- 
tives :  And  thus  did  rife  and  continue  in  Arjns 
■without   Her  Majefty's  Special  Authority' frfl  inter- 

poned ; 


lyoS, 


for  High-Treafbn. 


6i? 


foned ;  and  did  ievy  War,  and  to^e  up  Arms  againfl 
Hsr  Majfft).  And  farder,  they  having  never  be- 
fore  qualified  themfehes  by  a}?y  Mark  oj  good  AffeSlicn 
to  Her  Majefly  or  Her  Government,  did  {at  the 
H'inie  aforejaid)  gather  thetnjelves  together,  ivith 
their  Accomplicts,  in  Arms,  'Mth  Suvrds  and  Pi- 
fiols,  and  ether  cffe::five  JVcapons,  in  un  open  Cor- 
refpondence  vjith  the  faid  Enemies  and  luvadeis,  at 
the  very  Time  of  their  fa'd  Livaf.on  ;  and  being  fo 
convicate  and  cement d  in  Ar/ns-,  did  inarch  in  one 
Body,  or  Ccinpany,  vjith  their  /aid  AciO?npIice<,  fe- 
ver al  Days  and  Mights,  to  and  frvm  five, al  Places, 
in  the  Shrres  of  Stirling,  Perth,  and  ether  Shires  ad- 
jacent, on  piirj-cfe  to  enco::rage  and  [Irengthcn  the 
/aid  Invaders,  or  at  ie.ift  to  raife  Her  Alajefty's 
Other  S.'djecis  in  P^ebel.'ion  again]}  Her.  Like  as  for 
that  End,  they  did  open'y  drink  to  the  good  Health 
of  their  Alafier,  ai  they  called  him  ;  v-ho  could  be 
none  elfe  bat  the  faid  Pretender.  And  did  by  their 
faid  Ri/ing  in  Arms,  and  open  Conefp.ndejice  idth 
Her  ISLijcjly  s  faid  declared  Enemies,  and  ctherzvays, 
entice  them  and  othe  s  to  invade  Her  ALijefiy  s  Do- 
minions, to  the  defiriyng  of  Her,  and  Her  good  Sid>- 
jetis  J  at  letift  to  deprive  and  depije  Her  from  the 
Stile,  H:nzur,  and  Princely  Name  of  Q_.:een  and 
Sovereign  of  this  and  Her  other  Dominions  ;  or  at 
teaft  thereby  endeavour  the  Aheratiin  of  the  Right 
of  Succeffion  to  the  Cro-in,  f  happily  by  Lazu  fet- 
tled upon  Her  Majefy  and  Her  Sauejfors.  By  ail 
zvhich,  they,  and  each  of  them  -jjere  guilty.  Art  and 
Pan,  of  the  fcrefaid  Crimes  of  Treafon,  Rebellion, 
and  Lefe-Majefty,  at  leajl  of  Trcafnahle  Ri/ing  and 
Convening  in  Arms,  voithont  Her  Majefiy  s  Special 
Authority  firfl  had  thereto  ;  at  hiift  of  a  incfl  nwlaiv- 
ful  Convocation  in  Arms,  in  a  VKJl  dangerous 
and  threatning  Seafon,  and  in  opfH  Correfpondence 
ivith  the  faid  Enemies  and  Invaders  to  the  Deflrii- 
tlion  of  Her  Majefly' s  Government,  and  of  the  Qjiiet 
and  Peace  if  Her  Dominions.  M^hich  Crimes,  all  or 
any  of  them,  be'ng  found  proven  agai>fi  all  or  any  of 
the  forenamed  Perfons,  by  the  Verdi'cl  of  an  Afjlz,e, 
before  the  Lords,  Juftice-General,  fuflice-CUrk,  and 
Com7ni(]loners  ofjufliaary;  "They,  and  each  of  them, 
ought  to  be  condemn  d  by  Sentence  and  Doo?ii  of  the 
fad  Lords  Commiff  oners,  to  for  fault  their  Lands, 
Live<  and  Goods,  as  Traitors  ;  and  be  otherzt:ays  pu- 
nijhed  in  their  Perfons  and  Goods,  by  the  Pains  of 
Law,  to  the  Exatnple  and  Terror  of  others  to  com- 
mit the  like  in  Time  coming. 

Sic  fu'orciibirur, 

J  A.  S  T  E  U  A  R  T. 


PURSUERS. 

Sir  fames  Steuart,    ot  Goodtrees,    Her  Majcfly's 

Advocate. 
Mr.  William  Carmichac!,    one   of  Her   Majefty's 

Sollicitors. 
Sir  Walter  Pringle  ;  and 
Sir  Francis  Grant. 

Advocates. 


Procurators  in  D  E  F  E  N  C  E. 
Sir  Patrick  Home. 
Sir  David  Forbes. 
Sir  J ames  Steuart- 
Mr.  Alexander  MacLeod. 
hli'.  fames  Graham. 
Vol.  V. 


Mr.  Walter  Steuart. 

Mr,  fohn  Elphingfion. 
jMr.  Coiin  Mackenz^ie. 
Mr.  Charles  Cockbum;  and 
Mr.  David  Lauder. 

Advocates. 


My  Lord  Advocate  judicially  produced  Her  Ma- 
j:fty's  Letter,  autliorizing  and  requiring  his  Lord- 
fliip  to  raife  and  inlift  in  the  the  arbrefaid  Procels  ; 
whereof  tiie  Tenor  toUows,  fupericribed  thus  : 

ANNE  R.. 

"  Right  TruRy  and  Well-beloved,  We  greet  you 
well.       Whereas   fumes  Stirling,    Laird  of  Keir, 
Archibald  Scatcn,  Laird  ot  Touch,  Archibald  Stir- 
ling,   Laird  ot  Car  den,    Charles  Stirling,  Laird  ot 
Kippe-ndazie,    aiiel    Pntiick   Edmonfion,     of   New-' 
"  town,    were  about  the  Time  of  the  late  intended 
Invalion  apprehended  by  Vvarrants,  for  Sufpicion 
■'  of  IVealcn,  and  rreafonable  Praftices,  againft  Us 
"  and  Onr  Gr.\  ernment ;  and  have  fince  been  com- 
"  miueu  by  Wairanis  tor  High-Treafon,  Depollti- 
"  ons  upon  Oath,  liaving  been  made  againft  them : 
"  Ola-  Will  and  Pleafure  is,    and  We  do  hereby 
"  authorize  and  require  you,    to  raife   a  Procefs  in 
"  the  uidinary  Form,  b-.ii-re  the  Commiffioners  of 
"  Jufliciary,  againit  them,  and  each   of  them,  for 
"  the  Treaicnable  Praitices  whe'/ewith  they,  or  any 
"  o:  them,  are,  or  fiiiill  be  charg'd.     And  herein  you 
"  are  to  take  the  AlfifLance  of  Sir  Lavid  Da!rxmple, 
"  Mr.  TP'iidam  Carmichael,  Sir  IT^alter  Pringle,  and 
"  SiT  Francis  Grant,  Advocates;  or  any  two  of  them, 
"  if  neceflary  ;  and  who  are  hereby  required  to  con- 
"  cur  with  you  accordingly.      For  all  which,  this 
"  fliall   be  your  Warrant.      Given  at  Our  Caflle  at 
Windfor,    the  nineteenth  Day  of  Yily,   1708.     in  the 
fvtnth  Tear  of  our  Reign. 

By  Her  Majefty's  Command, 


Subfcribcd  thus. 


SUNDERLAND. 


Directed  at  the  Back  thu 


W.s, 


To  Otir  Trufty  and  Well-beloved, 
Sir  fames  Steuait,  Our  Advo- 
cate for  Scot 'and. 

Which  being  read  in  Prefence  of  the  faid  Lords, 
juftice- General,  Juftice  Glerk,  and  C  ommilTioners 
of  Juiliciary,  they  ordained  the  fame  to  be  recorel- 
ed. 

Sic  filfcribitur, 

CROIMERTIE,  LP.  d. 

Thereafter,  there  was  a  Petition  prefented  to 
the  f-iid  Lords,  by  fames  St  rling  oiKeir,  Arch-b.ilJ 
SeatonoiTouJi,  Arch  laid  Stir'ing  ot  Garden,  Chicles 
Stirling  of  Kippendavie,  an  el  Patrick  Edmorfw  of 
Nevetoivn,  humbly  fliewing,  "  That  the  Pe-':i-  r..rs 
"  being  indicted  at  the  Inftance  of  Her  Mrij.iiv's 
"  Ad\'ocate,  tor  the  Crimes  of  Treafon  and  L-.f;- 
"  Majcfty;  and  this  being  the  Day' of  their  ^.cm- 
"  pearance  and  Trial,  they  had,  according  to  _hs 
"  Privileges  allowed  to  all  the  Lieges,  and  conhrir.'d 
"  by  Aifts  of  Parliament,  made  choice  of  tlie  f^i 
"  lowing  Lawyers,  to  appear  before  their  Lordflups 
"  in  their  Defence;  viz..  Sir  Patrick  Hume,  S'r:  Da- 
"  vid  Forbes,  Sir  fames  Sieuart,  Mr.  Alexander 
"  Macleod,  Mr.  Walter  Steuart,  Mr.  fatnes  Graham, 
M  m  m  m  z  Mr. 
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*'  Mr.  Colin  Alackeu'de,  Mr-  Charles  Ccdhnni,  and 
*'  Mr.  j'i.!'r,i  Elphhigflu;!.  And  it  b^-ing  alio  ufiial  in 
■"  Cafes  or"  Trcaibn^  That  Lawyers  arc  publickly  au- 
■*'  thorized  and  warranted  to  mana^^e  the  Trials  in 
"  their  Pannels  Deience ;  therefore  humbly  craving 
"  their  Lordihips  would  be  pleafed  to  allow  oi  the 
"  Petitioners  Choice  of  the  Lawyers  abovc-menti- 
"  oned,  and  to  authorize  thefe  Gentlemen  according- 
"  ly,  as  the  faid  Petition  bears. 

Which  being  coniider'd  by  the  faid  Lords,  They, 
by  their  Deliverance  thereon,  allowed  fuch  Advo- 
cates as  the  Pannels  jhould  tldnk  lit  to  employ  to 
appear  and  debate  icr  them  in  the  above-mentioned 
Indictment ;  they  being  already  fufficiently  autho- 
rized by  Law  for  that  Efl-edt 

Sic  fubfcril^itui; 

cromerTie,  I.  p.  D. 

The  faid  Indi-ltment  being  read,  and  fully  debate 
'vi'va  I'oce,  in  Prefence  of  the  faid  Lords,  Pannels 
and  Ailizers;  the  laid  Lords,  Jiiftice-General,  Ju- 
ffice-Clerk,  and  Ccmmiliicners  of  Jufticiary,  or- 
dained the  Pannels  to  gi\e  in  tficir  Liformaticn 
thereon,  betwirct  and  IVcdncfday's'i^ight  next;  and 
Her  Majeily's  Advocate  to  gi\e  in  his,  betwixt  and 
Friday's  iNight  thereafter,  in  order  to  be  re- 
corded ;  and  continued  the  Dyet  till  Monday  next, 
at  nine  a  Cioclv  in  the  Forenoon  ;  and  ordained 
the  whole  Affizers  and  VVitnelfes  to  attend  then, 
each  of  them  under  the  Pain  of  one  Hundred 
MerJis ;  and  the  Pannels  to  be  carried  back  to 
Prifcn. 


INFORMATION  for  the  Laird 
of  Ken',  and  Others,  againjl  Her  Ma- 
jefiys  Advocate. 

T  is  alledged  for  the  Pannels,  denying  always 
^  the  Indiftment,  and  haill  Arnel.s  and  Q^-.alih- 
cations  thereof;  i.  Tnat  the  Tndidment  is  not  re- 
levantly libelled,  in  rdp.cc  it  does  not  condefcend 
upon  any  Overt-Adt  or  Deed  done  by  them,  that 
could  poflibly  be  ftrcCched  to  infer  the  Pains  li- 
belled ;  and  the  Atls  of  parliament  libelled  on,  ex- 
prefly  require  ftieh  Fav:cs  antl  Deeds,  to  inler  the 
Pains  ot  Treafon  therein  mentioned.  As  yi^  3. 
Pari.  I.  ya'u/e.<  I.  T'/vzf  none  rebel  openly  or  no- 
tour ly.  And  Acl  14.  Pari.  6.  James  \\.  bears.  And 
ij  it  happens,  any  within  the  Realm,  openly  or  no- 
tourly  againjl  the  King  to  rebel,  or  make  IVur  a- 
gainji  the  King's  Lieges,  againjl  bis  Forbidding,  &c. 
And  AcJ  z.  SijJ.  2.  Pari.  1.  Charles  IL  has  thcfe 
Words  :  And  jhail,  by  Writing^,  Priming,  Preaeh- 
ing,  or  other  ma-iciom  and  advifcd  Speaking,  e.x- 
prefs  or  declare  fuch  their  "Treajonable  Intentions, 
ike.  And  the  A^  1 70  2 .  bears,  That  it  pall  be  H gh- 
Treafcn,  by  Writinj;,  Speaking,  or  any  other  -manner 
of  way,  to  difovjn  or  impugn  Her  Majefties  Royal 
Author  it  y,  &c.  Which  Laws,  and  genei  ally  all  Laws, 
as  well  as  the  Nature  of  Crimes,  require.  That 
the  fame  iliould  be  by  exprefs  Wordf,  Writs,  or 
Deeds :  and  not  fa'ained  by  remote  Liferences  and 
Conjeftures  :  And  in  the  prefent  Cafe,  there  is  nei- 
therc  IVords,  IVrit,  or  Deeds  condefcended  on,  that 
could  poflibly  be  drawn  to  infer  the  Crimes  li- 
belled. 


1.  Whereas  the  Indictment  bears.  That  the  Pan- 
nels did  convocate  and  convene  in  Arms,  with 
others  their  Accomplices,  and  fo  did  rife  and  con- 
tinue in  Arms,  without  Her  Majefty's  Special  Au- 
thority firft  interponed  ;  and  did  le\y  War,  and 
take  up  Arms  againft  Her  Majelfy,  ijc.  It  is  an- 
fwered.  That  albeit  Levj'ing  War  againft  Htr  Ma- 
jcfty,  or  riling  and  continuing  in  Arms  without 
Her  Majefty's  Authority,  be  undoubtedly  Treafon 
when  duly  qualified ;  yet  there  is  no  Circumftance 
of  Fact,  Word  or  Writ,  condefcended  on  in  the 
Indidment,  that  can  be  imagined  to  inier  a  Riiing  in 
Arms,  or  Levying  War  againft  Her  Majefty.  Antl 
albeit  the  Law  ftatutes  anenc  Riiing  in  Arms,  or  Le- 
vying War  generally;  yet  in  all  Libels  duly  found- 
ed thereupon,  the  Subfumpticn  muft  condefcend 
upon  particular  Facts  and  Deeds,  capable  to  be 
found  and  conftrued  a  Rifing  in  Arras.  The  Com- 
mon Law  exprellcs  it  thus  :  Q^ii  injiiffu  Principis 
be'iuni  gefferit,  delechmiue  hab::erit,  excrcitum  corn- 
par  aver  it.  And  our  Law,  Act -j).  Varl.  c).  C^  Ala- 
ry, explains  what  it  is  to  rife  in  A.rms ;  viz,.  T'hat 
no  ?nanner  of  Perfons  attempt  to  do,  or  raife  any 
Band  of  Men  of  IVar,  or  Horfe  or  Foot,  ivith  Cul- 
verins,  Piftolets,  Pikes,  <kc.  or  other  Alnriition  bel- 
lical  ix'hatfomever,  Jor  Daily,  JJ'eekly,  or  AhnthU 
Wages,  in  any  'Times  to  come,  without  fpecial  Licenfe 
in  Writ  had  of  our  Swvcreign  Lady,  and  Ber  S::ccej- 
fors  thereto.  And  Sir  George  AIackenz,ie,  in  his  Ob- 
fervation  on  Act  2.  James  I.  defines  Riling  in  Arms 
thus  :  The  Rijlng  of  Alen  in  warlike  ?minner,  by 
Altijlering  them,  or  Forming  them  in  Co^npanies,  or 
Swearing  them  to  Colours.  Nor  are  thefe  Qiialifi- 
cations  by  themfelves  fufficient,  unlefs  there  be  a 
formidable  Number:  And  therefore  he  cites  the 
Cale  of  Macleod  of  AJJlnt,  Feb.  2.  1674.  where 
the  Lords  of  Juft'iciary  refufed  to  fuftain  the  Arti- 
cles wherein  it  was  libelled,  the  railing  ot  Men, 
and  difpofing  of  tiiem  under  Colours,  to  be  rele- 
vant ;  except  it  were  alledged,  that  they  were  an 
himdred  Men  or  upwards,  and  were  under  Co- 
lours, or  muftered  under  werkly  or  daily  Pay. 
Whence  it  is  e\ident,  that  the  Riling  in  Arms  muft 
be  by  public!:  and  notour  Appearance  ot  Compa- 
nies in  Arms,  io  as  tluir  Defign  and  Oppohtion  to 
Authority  could  not  be  doubted ;  whereot  the  leaft 
Shadow  cannot  be  alledged  in  this  Cafe. 

5.  Whereas  the  Libel  bears  further.  That  the 
Pannels  did  pather  theraielves  together,  with  their 
Accomplices,  in  Arms,  with  Swords  and  Piftols, 
and  other  oftenfive  Weapons,  in  an  open  Corrc- 
fpondence  with  the  faid  Enemies  and  Invaders,  at 
the  very  Time  of  the  ln\'aiion.  It  is  aniwered. 
That  the  fdd  Article  anent  Correfpondence  is  not 
rele\'antly  libelled  ;  there  being  no  particular  Con- 
defctndance  of  any  Acts  of  Correfpondence  pafs'd 
betwixt  the  Pannels  and  the  Enem)-,  as  is  neceilary 
to  be  condefcended  on  for  inferring  the  Crime  li- 
belled. Correfpondence  widi  the  Enemy,  in  the 
Common  Law,  is  thus  exprefs 'd :  Qiiive  ho/libur 
nuncium  literafve  jniferit,  fjgmnn%ie  dtderit,  fece- 
ritve  ddo  malo  quo  hoftes  conjilio  juventur.  And 
no  fuch  Fa£t  or  Qiialifications  can  ever  be  pre- 
tended, or  alledged  in  this  Cafe.  And  their  meet- 
ing together  fo  few  in  Number  of  near  Relations 
and  Neighbours,  as  it  were  lawful  tor  them  to  do 
at  all  times,  (o  the  accidental  Circumftance  01  aa 
imminent  Invallcn  could  never  render  the  fame  un- 
lawful. Nor  could  their  Travelling  togedier  for 
fome  Space  in  the  Crjuntry,  be  ftrained  to  an\-  De- 
iign  of  encouraging  Enemies,  or  to  raife  tlie  Si:b- 
jeds  in  Rebellion  i  whilft  tlvey  were  no  other  ways 
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for  High-Treafon. 


app'jiated  or  attended,  than  as  they  (and  others  of 
their  Character)  do  ufnally  travel,  in  a  moll  peace- 
able manner,  wkhont gi\ing  the  leaft  Occallon,  by 
Word  or  Deed,  to  any  Rebellion  or  Sedition.  And 
as  there  was  not  t'i.n  any  Body  oi'  Ma\  in  Arms 
in  the  Kingdom,  againft  Authority,  to  whom  they 
could  be  imagined  to  reiort ;  fo  it  is  an  Evidence 
that  they  had  no  mind  oi-  Convocaring  themfelves 
againll  Authority,  that  they  did  not  ufe  tire  iMeans 
in  their  Power,  by  corivocaring  their  Tenants  and 
Followers  in  Arms,  either  for  affilfing  themklves, 
or  giving  Countenance  and  Encouragem.nc  to  others 
on  any  hich  Dcligns. 

4.  Whereas  the  Libd  mentions.  That  the  Pannels 
did  openly  drinlc  to  the  good  Heakh  of  their  Ma- 
iler, as  they  called  liim  ;  who  could  be  none  elle 
but  the  P/cfeuJer  ;  it  is  no  ways  relevar-t.  i.  Be- 
caufe  the  drinking  cf  any  Perfon's  Healdi  is  not  a 
Crime,  there  b-.ing  no  Law  againft  it.  2.  There 
is  no  Ptilon  n-.miLd,  wliole  Heakh  is  faid  to  be 
drunk;  and therelore  cannot  inler  any  Crime.  And 
the  Glofs  put  thereupvin.  That  it  could  be  no  other 
but  the  Prcterider,  is  only  a  Conjecmre  and  uncer- 
tain In:erencc  of  the  Puviuers ;  V.  hici!  can  be  no 
wife  fuilrcieni;  to  h\  a  Crime  upon  othas,  who  can 
only  be  anKverable  ior  v.har  is  clearly  exprefs'd 
and  decku'd  by  them,  b)'  plain  Wordi,  Writs,  or 
Deeds. 

It  was  repiy'd  for  the  Purfiier,  i.  That  the  Li- 
bel was  ni^ilt  relevant,  in  fo  tar  as  it  did  exprefly 
bear,  Th.at  the  Pannels  did  rife  and  continue  in 
Arms,  without  Her  Majefties  Special  Authority 
firft  interponed  :  And  tiK  fiitl  Acl  y.  Purl.  1. 
Car.  IL  declares  it  "TrcdfiH  to  tie  Suijccli,  or  any 
Number  of  them,  ?n;re  vr  lefs,  upon  anj  Ground 
or  Pretext  -dohatfo/Kever,  to  rife  and  contiime  in 
Arms,  vcithout  His  Majefly's  Special  Authority.  And 
the  particular  QiialiHcations  and  Circumftances  of 
their  faid  Rifmg  in  Arms,  will  appear  from  the 
Probation. 

2.  The  Pannels  riung  in  Arms,  leaving  their  o\\  n 
Houfes,  and  marching  in  a  Body  thro'  the  Shires  of 
Stirling  and  Perth,  in  Company  with  the  other  Per- 
fons  raention'd  in  the  Libel,  w'-iereof  fome  have 
been  fmce  denounced  h.r  not  Compearance,  to  un- 
derly  the  Law  therefore  ;  at  the  fame  time  that  the 
Nation  was  threatned  by  an  Lrvafion  of  a  Fremh 
Fleet,  with  Land-Forces  Aboard,  cannot  be  under- 
ftood  to  be  upon  any  (^ther  D.fign,  than  on  pur- 
pofe  to  encourage  and  ftrLUgthcn  the  Invaders,  and 
in  open  Correfpondence  with  them,  efpecially  whilft 
the  Pannels  can  adduce  no  reafonable  Caufe  tor 
their  fo  Convocaring  and  travelling  together;  and 
this  was  fuP.ain'd  'Treafn  in  Cahlv:ei\  Cale. 

3.  T'he  Laws  libelled  on,  do  not  only  make  actual 
Riling  in  Arms,  and  Levying  War  agaiiUl  the  Sove- 
reign, to  incur  the  Crimes  and  Pains  of  Treafon, 
but  likewife  any  Attempt  io  to  do  :  For  any  Attempt 
or  Conatus  in  the  Cafe  of  Treafon,  is  to  be  puniilied 
with  the  fame  Pains  as  the  confummate  Crime,  as 
tlie  Law  lays,  Eadem  eni??i  fveritate  'volirutatem  fe- 
leris  qua  cffe'clum  puuiri  Jura  iisluertmt.  And  At- 
tempts are  reckon'd  as  Treafon  in  the  Afts  above- 
m.ntion'd. 

4.  riie  Libel  bearing  Art  and  Part,  is  fufficiently 
relevant,  nctwithftandin;;  the  Generality  thereof, 
fuch  Libels  being  exprelly  ordained  to  be  relevant 
by  the  Aift  of  Parliament  151.  Pari.  12.  Ja.  i6th. 
So  that  no  Objection  can  be  fuftained  againft  the  Li- 
bel as  Irr^kvant,  upon  the  Account  oi  the  Generality 
thereof,  (ince  Art  and  Part  is  libelled ;  which  takes 
ctfany  Objee^ion,  for  not  particularly  condefcend- 
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ing  upon  the   Pannels  AccefHon  to  the  Crimes  li- 
belled. 

It  is  Dnplyed  for  the  Pannels  to  the  Firjl^  That 
albeit  the  Riling  in  Arms  without  Autliority  be  meii- 
tion'd  in  General,  to  infer  the  Crime  ot  Treafon, 
fincc  the  Law  could  not  defcend  to  every  particular 
Qtialihcation,  that  might  happen  to  infer  Riling  ia 
Arms  to  be  Treafon,  but  left  the  fome  to  be  deter- 
mined by  the  Judges  competent :  Yet  the  Purfuef 
of  a  criminal  Libel  muft  adduce  fpecial  Qiialifica- 
tions,  and  circumftantiate  'X'lattersof  Fact,  mat  may 
be  fufficient  to  inltr.  That  the  Pannels  did  treafona- 
bly  rile  in  Arms,  or  otherways  tne  Libel  cannot  be 
fuftain'd.  For  as  it  could  not  be  allowed  to  libel  in 
General,  that  a  Perfon  is  guilty  or  Murder,  fo  no 
more  can  it  be  allowed  to  libel  in  General,  that  a 
Perlon  is  guiky  of  riling  in  Arms  without  Autliority  j 
the  Propofitions  in  thele  Libels  being  equally  found- 
ed in  Law  ;  but  the  Subftnnption  muft  be  cleared 
and  qualified  by  cireiulantiace  Matters  of  Fact,  in- 
terring the  refpettive  Crimes ';  and  if  it  were  other- 
wa_ys,  thefe  ev-iilent  Inconveniencies  would  follow. 

As,  1.  Tha:  the  Pannels  would  be  depiived  of 
the  Benefit  of  Exculpations,  which  could  not  eafily 
be  brought  to  meet  with  general  Libels  ;  whereas 
fpecial  circumiianciate  Matters  of  Fatr  might  have 
been  more  readily  taken  off  by  proper  particular 
Grounds  of  Exciilpation,  whereby  the  Deeds  con- 
deicendtd  on,  mignt  be  applied  to  other  reafonable 
Caufes,  that  miglit  whoIl_v  exclude  the  ananus  delin- 
qu.endi,  or  dvh:s,  requilite  in  all  Crimes. 

2.  This  Inconwniency  would  likeways  be  inevi- 
table. That  the  Affize  would  become  jadge  of  the 
Relevancy,  as  well  as  of  t'ne  Probation.  For  if  the 
Libel  bearing  in  General,  tlie  Pannels  to  be  guilty 
of  rifing  in  Arms  againft  Authority,  fhould  be 
fiuftain'd,  and  the  Qiialifications  left  to  be  determin'd 
by  the  Probation,  then  the  Affize  would  be  Judges 
both  of  the  Relevancy  and  Probation;  for  rhey  be- 
hoved to  determine,  whether  the  Qiialinations 
ariling  irom  the  Probation,  did  amount  to  a  Rifing 
in  Arms,  or  other  dimes,  generally  mention'd  i  i 
the  .Statute ;  whence  it  might  come  to  pals,  tnat 
Pannels  might  be  put  to  the  Knovvledge  of  an  in- 
queft  upon  irrelei'ant  Crimes  ;  and  thererore  Crimes 
fhould  be  particularly  fubfumed,  as  Sir  George 
Mackenz.ie  cbler\'es  in  his  Crimia.ils  Tit.  Lilels. 
Page  465. 

To  the  2d.  it's  Dnplyed,  That  whether  the  Pan- 
nels Tra\'clii.ig  tor  ibme  Space  from  their  own 
Houils,  either  ibr  Direriion  orBufinefs,  in  the  moft 
peaceable  Manner  imaginable,  had  happen'd  hi  the 
Time  in  the  threatned  Invafion  or  not,  could  nev  er 
alter  the  Nature  of  that  Deed,  fince  it  canno':  \h 
much  as  be  pretended,  that  they  were  vt.f.uues  :;t 
il'icito  ;  tlie  Travelling  in  fueh  a  peaceful  S'mw. ■.■..<: 
lingly  with  ]_-omeftick  Servants,  being  unqiieftion:!- 
bly  allowed  by  Law.  And  this  Defence  of  the  l^aii- 
nels  Travelling  in  their  ufual  Manae:',  and  v\m 
their  ordinary  Equipage,  v^-as  fo  evident  o.  ir  iA\ 
that  the  Purfuers  acknowledsed  there  ceuid  iV.-.,;,  c.; 
culpable  be  interred  trom  it  ac  other  .-.'L-af  .-.  ;  '..•;.;. 
that  the  Crime  now  inllfted  en,  was  f  )l;;h..,,..-^  uj 
that  their  Meeting  and  Travelling  ^sas  ii:r  1\:'-..-  of 
the  threatned   in\'alion,    when   a  Fl-er 
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Ships  was  upon  theCoaft.  And  k.  ihv  i.il, -IsuGei; 
not  bear,  that  the  Pannels  kujwo  any  Uicii  D.-i::!!, 
or  that  the  French  Were  actually  upon  zh^  Cosix.  ; 
and  wkhourthis  Knowledge,  the  Cite u.mftai ice  whieli 
the  Purfuers  iniift  chieily  to  make  tue  Crime,  was, 
as  to  the  Pannels,  no  Circumftance  at  all.  So  ciux 
the  Libel  fhortly  retolves  in  the  Pannels  l.'r-Av,.i!".;r 
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with  their  ordinary  Equipage,  after  their  ufual  way, 
in  a  peaceable  Manner  ;    which  neither  in  common 
Senfe,  nor  in  the  Conftriiction  and  Interpretation  of 
onr  Law,  and  Opinion  of  our  Lawyers  above-men- 
tion'd,    can  be  pled  a  Riling  in  Arms  againft  Her 
MajeHy  or  Governmenr,    or  give  the  Occalion   of 
the  kail  Sufpicion  of  any  Litention  that  way.     Nei- 
ther can  Sufpicions,  albeit  there  had  been  more  e\'i- 
dent   Grounds  for  them,    be   fufficient  to  infer  a 
Crime  ;  the  Law  faying  cxprefly.  That  ex  jiifpitioni- 
hns  nemo  c(l  divnnandus.    Leg.  5.  ff.  de  Pan.       And 
whereas  it  is  pretended,  that  the  Pannels  have  given 
no  reafonable  Account  of  their  Progrefs  and  March 
at  that  Time ;    and   therefore  leaves   place   for  the 
Purfuers  Conjcftures  ;    the  fame  is  no  ways  of  any 
weight  to  fortiry  the  Purfuers  Libel ;  it  being  fufH- 
cient  for  the  Pannels  to  alledge.  That  the  meeting 
of  a  few  Gentlemen,    and  Tra\'elling  with  Swords 
and  Piftols,  as  they  were  hitherto  ufed,  docs  not  in- 
fer a  Rifintj  in  Arms.     And  to  pretend  that  the  Pan- 
nels Hiould  give  fpccial  Accounts  of  their  Progreflts, 
is  plainly  to  found  a  Criminal  Charge  or  Libel  Jnper 
ifiqtiiyeiidis,    and    fb  cxprclly  difcharged  by  Law  : 
Anddoubtkfsit  is  fufficient  for  the  Pann  is  to  i:iy, 
that  their  Meeting  or  '^I'ravellinv"  together  with  (ucn 
fmall  Retinue,  and  in  fuch  peaceable  and  unprovided 
Manner,    could  not  give  the  lealc  Jeaioui'y  to  any 
Pcrf^n  whacfomever;    and   if  tliis  Dciencc  were  nut 
fuRained,   the  natural  Liberty  of  the  Lieges  would 
be  very  m.uch  circumfcribed  ;  and  no  Man  ccuid  be 
fure,  but  the  Anion  of  his  Life  wnich  he  intended 
fhould  be  moft  innocent,    fliould  be  the  mcft  tatal, 
as  concluding  him   under  Treafon,    and  the  worft 
of  Crimes.      And  the  Praftique  in  Ca'divel's  Cafe 
is  greatly  differenced  from  this,  in  that  there  was  a 
ccnliderable   Body  of  Men  with  all   forts  of  Arms 
actually  in  Rebellion  againft  the  Government  at  the 
Time;  and  that  CaldiwI,  uiih  his  Aifociates,  lilvC- 
wife   of  a  confiderable   Number,    had   intercepted 
common  Polls,  and  particularly  fome  Letters  to  the 
Earl  ot  Eglingtouyiy  a  Privy-Counccllor,    which  was 
an  Ouvcri-Act,  and  fulHciently  declared  their  bad 
Defign  ;  bolides  thefe  Sentences  were  reduced,  and 
tlie  Perfons  rcflored  per  mrdiim  Ju/i/ci.1:. 

To  the  3'i.  ic  isDupIyed,  That  albeit  it  be  gene- 
rally recei\-ed  by  Lawyers,  that  Attempt  or  Ccnutus 
inl'reafon  is  punifniilieas  'IVeafon  ;  yet  that  is  ne- 
ver to  be  underilood  of  a  nal.cd  Defign  or  acins 
animi;  the  Law  faying  expreily,  xh'Xt  Ccgitatknis 
pccnam  r.evio  pathitr  Leg.  18./.  de  Fan.  and  nejui- 
nem  qui  male  facere  vi^Iait  plecli  eqmnn  cjl  iiiJJ  quo  J 
jatlum  voliiit  eiiamjeieyit.  But  that  Vvlmitas  or 
ConatuK  mention'd  in  Law,  muft  break  out  into  an 
external  Act  ;  ii  not  confuramating  the  intended 
Crime,  at  leaft  in  ciicating  the  fame,  fo  as  to  be- 
come a  Deed  obvious  to  the  external  Senfes,  before 
it  can  be  fub3e(!:ted  to  the  Cenfure  ol  humane  Laws. 
And  albeit  Dvlus  or  Prapfitum  be  requilite  in  all 
Crimes  ;  yet  not  as  it  is  latent  in  the  Mind,  bi;t  as 
it  is  cxprefs'd  and  dcclar'tl  by  an  external  Act .  And  fo 
Mattheus  de  Crim.  in  Proleg.  (ays,  Di^lo  comyah!  crimen 
dlxini'.ii,  per  dohim  anttntfacium  dohfian  iyitelUgiinus. 
As  it  is  clear  by  the  exprefs  Statutes  libelled  upon, 
particularly  the  iliid  Acl  zd.StJf.  2. Purl,  ifi  Ch.  11. 
That  Treaie.aable  inrentions  (hould  be  exprelkd  and 
declared  by  Wtidng,  Printing,  or  advifed  Speaking, 
before  the  lame  can  be  faid  to  have  inferred  the 
Pains  mention'd  in  the  Aa  ;  yea,  even  where  there 
was  Writing  alkdgded  upon ;  yet  in  Mr.  RoLert 
Cadde'h  Cak,  that  was  not  found  fuflicient  to  inicr 
the  Crimes  in  the  Statute,  unlefs  it  Ihould  have  been 
qualiiied,  that  the  Writing  was  publifned,  and  out 


of  the  Writers's  Hands,  wliereby  the  Attempt  would 
become  manifeft ;  and  in  the  Cafe  of  an  Ouvert-Aft, 
uliich  was  the  Point  upon  which  Eahneyims  Trial 
proceeded  ;  and  without  which,  no  Crime  could 
have  been  found  againil  him.  And  in  the  prefent 
Cafe,  as  the  Pannels  had  truly  no  manner  of  ill 
Defign,  fo  no  external  Ad  whatfomever  is,  or^can 
be  condefcended  on,  either  of  Word  or  Deed,  that 
infers  any  Delign  or  the  Pannels  to  oppok  Autho- 
rity, or  to  aft  any  thing  contrair  to  Law,  or  their 
Duty  to  the  Sovereign;  for  as  they  ufed  their 
natiu-al  and  innocent  Liberty  of  Travelling  in  a 
peaceable  Manner  with  their  near  Relaticiis  and 
Neighbours,  for  their  Diverfion  or  Bufinefs,  fo  when 
they  were  called  by  Ai:thorit}',  they  did  not  abfent 
or  withdraw  themielves,  but  readily  appeared  and 
gave  Obedience,  upon  the  firft  Citation. 

To  the  4?/),  it  is  Duplyed,  Tliat  the  Libelling 
cf  Art  and  Part,  is  not  fuiiicient  to  exclude  the  Ob- 
jetcion  upon  the  GeneraHty  of  the  Libel,  becaufe 
Art  and  Part  relates  to  the  particular  criminal  Fads, 
and  Qiialihcaticns  thereof  libelled,  and  includes  an 
Alrerr.ati\'e,  that  the  Perfon  comxplain'd  upon,  was 
either  Actor,  or  Art  and  Part  of  the  criminal  Fads 
and  Deeds  paiLicularly  libelled.  Which  general  and 
indefinite  Qiialificaeion  cf  Accefficn,  Law  and  Cuftcm 
has  net  ailuwed,  without  a  more  foecial  Ccndefcen- 
denee  o:  the  Parties  A-Cceilicn  to  the  Deeds  libelled, 
which  cculd  only  be  certainly  and  diilindly  known 
by  the  i'robatie.n  :  But  flill  that  does  not  take  off 
the  Necellity  ot  fpecial  Condefcendcnces  of  the 
Qualifications  that  make  up  the  principal  Crime  li- 
belled, without  whicii  Pannels  could  not  have  the  Be- 
nefit of  Exculpations;  nor  could  the  Relevancy  be 
determined  by  the  Judges,  but  remitted  with  the 
Pr^.baticn  to  the  A^ilizc,  which  always  has  been  cau- 
tioufly  fhunned  as  of  dangerous  Conlequence.  And 
in  the  prefent  Cale,  the  iuftaining  ot  the  Libel  ia 
th.e  Generality  tlx-reof  above-mention'd,  would  be  a 
moft  dangerous  Preparative ;  it  being  evident,  that 
if  a  tew  Gentkme..,  Meeting  and  Tra\clling  toge- 
ther with  dieirordinair  P>.etinue  and  Equipage,  which 
is  generally  with  Swards  and  Pitlcls,  could  be 
thought  to  tall  under  the  Ktt  cf  Parliament,  ot  F>.i- 
fing  in  Arms  witlicut  the  S  verei^n's  Ccnfent,  no 
Gen'deman  in  the  Kingdom  coiUd  be  free  frcni 
Grounds  of  a  Criminal  Procefs.  if  the  bearing  ii;ch 
Weapens  fliould  be  conftrueu  a  Rifing  in  Arms;  and 
few  or  many,  making  no  Diiterence,  as  the  Purfuer 
contends,  it  would  neccfiarily  follow,  that  two  or 
three  Perfuns  meeting  or  trawlling  with  Swords 
or  Piftols,  mii;ht  be  liable  to  a  Piocefs  of  Treafon, 
as  tiling  in  K'cvas  without  Authority  ;  which  were 
moft  abiiu'd,  and  ol  dangerous  Conlequence  to  the 
Lieges.  And  as  no  Company  can  ever  be  found 
to  have  met  and  travelled  in  a  more  peaceable  and 
inoricnfive  manner  tlian  the  Pannels  have  {\cw:, 
doing  no  Lijury  by  \\  ord  or  Deed,  to  any  Per- 
fon  whatfomc\er,  and  tra\'clling  in  fuch  a  fimpic 
Ivlanner,  as  did  exclude  all  imaginable  Jealoufy 
of  their  having  any  Warlike  Defigns,  or  creating 
the  leaft  Diihubance  to  rhemlelves  cr  others,  and 
giving  a  ready  Obedience  when  called  by  AutliU- 
rity  on  a  fimple  Citation  :  So  they  ought  to  be 
Alfcilzied  from  the  faid  groundkfs  and  irrelevant 
Libel. 

The  Pannels  fhall  not  take  up  the  Lords  Time 
in  informuig  more  particularly  upon  the  other 
Circumftances  ot  tive  Lib.l,  fuch  as  drinking  of 
Healths,  Correfpondenee,  and  enticing  01  the  Coun- 
try ;  by  reafon  that  my  Lord  Advocate  did  not  iii- 
lift  upon  thefe  in   tlie  Debate,   but  only  pretended 
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to  have  libelled  them  as  Aggravations,  which  is  of 
no  Moment  in  a  Procers  ot  Treafon,  and  can  be  of 
no  manner  ot  Etfect  in  this  Cafe,  where  the  Crime 
libelled  is  fo  manit'eftly  elided.     Sic  jidfuibitur, 

Alexr.  Madeod. 


Information  for  Her  Md]ef}ys  Advocate 
againfl  the  Lairds  of  Kcir,  Touch, 
and,  others^  norv  Prijoncrs  in  the  Tol- 
booth  ojEdingburgh. 


I"  E  R  Majefly's  Advocate,  holding  the  Indift- 
mcnt  as  repeated,  and  here  pr-.-mifed,  be- 
fore he  olier  to  anfuer  and  remove  lIi.  Exceptions 
and  Objections  made  againft  it  for  the  Defenders  ; 
takes  leave  to  remember  what  cannot  well  be  rorgot, 
That  the  Occiilion  uf  the  prefent  Trial  was  an  actual 
Invafion  of  an  Enemy-Fleet,  with  P.-c/Kb,  L-ih  and 
Pofilh  Forces  aboartl,  in  MdYch  lail,  threncniLg  an 
imminent  Invalion  upon  our  Coafl,  to  deiaoy  H.r 
Majcily,  and  all  Her  good  Subjects,  and  rum  oar 
Religion,  Laws  and  Liberties. 

\Vhich  Livafion  was  the  more  formidable,  that  it 
was  intended  and  carried  on  by  Papifis  and  French, 
and  by  Irijh  Papifts,  the  Dregs  of  both,  which  are 
certainly  the  worfl:  Charatters  that  can  be  appre- 
hended in  an  Enemy. 

While  we  {food  thus  threatned  by  fuch  Enemies 
that  had  rifen  up  againft  us,  and  were  ready  to 
fwallow  us  up  quick,  fo  that  the  Waters  had  over- 
whelmed us,  and  the  Stream  had  gene  over  our 
Soul,  if  GOD  had  not  appeared  for  us;  and  Her 
Majefty,  by  His  Bleffing  upon  her  careful  and  moll 
vigilant  Conduft,  interpofed  ior  our  Deliwry,  and 
when  the  Enemy  was  upon  our  Coaft,  and  ready 
to  enter  our  Firth,  and  when  all  good  Men  were 
in  tiie  greateft  Sufpenfe  of  the  faddeft  Apprehenli- 
ons  ot  what  might  enfue,  by  turning  our  Councry 
at  leaft  to  a  Field  of  Blood,  and  Scene  of  all  Con- 
fufions  and  Mifchieis  :  Yet  there  were  found  amongft 
us,  even  among  Scots  Proteflants,  a  Knot  of  Men 
who  may  juftly  feem  to  have  wifned  and  longed  for 
that  which  all  Men  b-'fides  feared. 

It  is  new  indeed  made  an  Argument  to  excul- 
pate, that  they  were  fo  tew  ;  and  yet  it  may  far 
more  reafonably  be  wondered,  that  there  was  fo 
much  as  one  Man  to  be  found  of  fuch  a  defperate 
Refolution  and  Practice- 

The  Five  Gentlemen  now  in  the  Pannel,  being  of 
the  Knot  mentioned,  fo  foon  as  this  Inwafion  v.as 
noifed  abroad,  and  when  it  was  brought  juft  upon 
our  Coaft,  then  they  think  ht  to  lea\'e  their  Houfes, 
and  going  with  their  Horles  and  Servants,  and  all 
well  armed  with  Swords  and  Piftols,  and  other  in\  a- 
five  Weapons,  they  rile  and  continue  in  Arms,  ui:h~ 
out  any  lawful  Authority  interpofed  :  And  thus  ap- 
pearing in  Arms,  and  marching  from  Place  to  Place 
in  feveral  Shires,  and  lor  feveral  Days  and  "Nights,  as 
it  were  in  Correlpondence  with  the  iorfaid  Invaders, 
did  what  in  them  lay,  (if  not  to  rife  to  their  Afli- 
llance,  at  leaft)  to  difturb  Her  Majeftj's  good  Sub- 
jefts,  from  the  Oppoiition  and  Defence  that  was  at 
that  Time  fo  nccellary. 

It's  true,  when  their  Hopes  were  difappointed, 
then  they  fhrunk  home,  and  fuch  of  them  as  had 
more  to  lofe  than  they  knew  how  to  fave  other- 
ways,    compeared  and  rendred  when  called;    when 


others  of  them  that  had  no  more  Guilt,  but  lefs 
to  lofe,  thought  fit  to  retire  and  abfcond  :  Where- 
upon Her  Majelly  moft  juftly  ordered,  that  the 
Perlons  now  in  the  Pannel  fliould  be  brought  to 
this  prefent  Trial. 

The  Indictment  exhibit  againft  them,  founds, 
upon  moft  pUun  and  politive  Laws  and  Afts  of 
Parliament,  "That  none  rebel  openly  agaiiifl  the  Kings 
Perfvii  vr  Government ;  "That  7ione  levy  IVar  and 
take  up  Arins  againft  the  King  and  His  Govermnent ; 
And  that  for  any  oj  the  Sid)jecls,  inore  or  fev^er,  to  rife 
and  continue  in  Arms  upon  any  pretest,  or  to  at- 
tempt the  fajr.e  vjithttit  His  Alajeflys's  fpecial  Au- 
thority fiyji  inteponed,  it  /hall  le  High-Treafon  ; 
and  that  if  any  levy  War,  or  take  tip  Arms  againft 
the  Kin^,  or  entice  Strangers  or  others  to  invade^ 
and  exprefs  and  declare  f  cL  treafonabk  Intentions, 
he  JhalJ  be  adjudged  a  T'raytrr.^  and  puniJJjed  as 
in  the  Cafe  of  High  'Treafon.  And  tiien  the  Indict- 
ment lublumes  in  the  very  Terms  of  the  Law,  T^hat 
at  fuch  a  Time,  and  in  fuch  a  Manner,  and  with 
the  other  Circi'-mftances  jnentioned,  the  Defenders  did 
aB::n!!y  rife  and  convene,  and  continue  in  Arms  "with- 
out Her  Mujefl)  s  fpecial  Authority  firft  inter poned ; 
'^■hich  in  Law  is  jifth  conftrued  to  he  the  Levying  of 
War,  and  laUng  up  Arms  againft  Her  Majefty,  and 
did  plainly  appear  to  '■■:  in  a  real  Correfpcndence  zvith, 
and  for  the  Encouragement  of  the  French  hivaders ; 
ivhom.  thereby,  and  othervjays  they  did  entice,  to  the  in- 
vading vf  Her  Majefty'i  Dominions,  and  the  deftroying 
of  Her  and  all  Her  good  Subjeth :  Of  "^'hichCri7ne  the 
Defenders  being  Actors,  Art  or  Part,  eight  to  le  pii- 
nijhej  with  the  Pains  of  Law. 

T^  this  Indictment,  the  Defenders  made  Anfwer, 
denying  the  Crime  libell.-d  with  all  its  Qiialifi- 
cacions;  that  the  Indietmcnt  is  not  relevant,  in  re- 
fpcCt  it  dot'i  not  condcfcend  upon  any  Ouvert-Afl: 
or  Deed  that  can  be  ftretched  to  infer  the  Crime, 
or  any  treafonable  Intention  ;  and  that  all  the  Acts 
o'l  Parliament  libelled  upon,  require  fuch  open 
Fafts  and  Deeds  ;  and  the  Aft  of  Parliament,  Car. 
II.  Pari.  I.  Sef  i.  requires  exprefly,  That  by  Writ- 
ing, Printing,  Preaching,  or  other  inalicicus  and  ad- 
vi fed  f peaking,  fuch  treafonable  Intentions  ihould  be  ex- 
prcffed  or  dec'ared ;  nothing  of  which  can  be  found 
in  this  Cafe. 

To  which  it  is  replied,  t.  That  it  is  granted. 
That  neither  inward  I'houi^hts  nor  Intentions,  un- 
lefs  fome  way  expufletl  or  declared,  can  be  made 
criminal,  and  far  lets  treafonable  ;  but  on  the  other 
Hand,  when  the  Law  and  Ads  of  Parliament  does 
fet  down  a  fpecifick  palpable  Deed,  fuch  as  riling 
and  continuing  in  Arms,  which  is  vilibly  an  open 
Ouvert-Aft,  and  requires  no  more  tor  the  decla- 
ring of  the  Rebels  Intention,  lave  his  fo  riling 
and  continuing  in  Arms,  without  having  Her  Ma- 
jefty's  Authority  interponed  ;  whar  more  can  be 
required,  either  as  to  the  Ouvert-Aft,  fince  the  Faft 
it  felf  is  truly  and  openly  Inch  ;  or  as  to  the  Cer- 
tainty of  the  Parties  Intention  when  the  Law 
hath  afcertained  it,  viz...  By  the  want  of  Autho- 
rity ;  which  is  plainly  the  prefent  Cafe  ?  But  2. 
It  is  to  be  adverted,  '  That  our  old  Laws  libelled 
upon,  do  indeed  bear  open  and  notour  Rebelion : 
As  likeways.  The  levying  of  War  againft  the  King 
and  His  Perfon  and  Government :  But  thefe  Laws 
having  been  tbund  very  liable  to  the  \-ery  Excep- 
tions that  the  Defenders  now  make  againft  the 
Indiftment,  when  in  the  Year  1661  this  came  to 
be  conlidered,  and  the  Parliament  judged  fit  to 
afcertain  and  define  the  Crime  of  Treaion,  lb  as 
every  Man  might  moft  plainly  undcrftand  it,   and 
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that  there  could  be  no  Phcc  for  any  of  the  for- 
mer Evalions:  The  Aft  of  Parliament  condcfcends 
upon  rilinsT  and  continuing  in  Arms,  asthc  \cry 
open  and  Ouvcrt-Aft  requiiire  to  the  Crime ;  and 
withal  fixes  the  treafonabk  Intention,  upon  this  one 


contmiuuig  in 


Qualification,   That  the  rifing  and 
Arms,  is  without  His  Majefty's  Authority  interpon 
ed;  a  Negative  that  proves  it  felf,  and  requires  iio 
other  Evidence.      3.  As  to  what  the  Act  of  Parlia- 
ment, Car.  II.  Par.  .1.  Sef.  2.  Cap.  2.  requires,  T/wt 
fuch  treafonahJe  Intentions  jhotild  k'  exprepd  and  de- 
clared; thefe  Words  are  plainly  fubjoined  to  a  long 
Enumeration  of  fe\eral  Points  and  Kinds  of  Trea- 
fon,  and  are  certainly  only  to  be  applied^  to  the 
Cafes  wherein  the  Intention  may  be  doubttul,    but 
can  ne\'er  in  any  good  Scnfe  or  Reaibn  be  applied 
to  fuch  Deeds   as  the  Law  it  felf  declares  tobe 
open  and  to  import  the  Intention,    fuch  as  rifnig 
and  continuing  in  Arms,  levying  of  V/ar,    or  ta- 
king  up  Arms ;    where   both   the    Deed   and  the 
Intention  are  manifefl,    and  by  Law   declared  and 
condemned.     And  in  cfteft  to  alledgc,  where  there 
is  an  open  vihng  in  Arms,    or   a  levying  of  War, 
or  the  Maintaining  a  Fort  or   Garifcn,  That  yet 
the  Intention  fhould  be  delideratt,    where  the  Law 
requires  no   more   to  prove,    but  that   it   is   done 
without  Author!  L)',  is  vifibly  abfurd. 

Secondly,  Where  it  is  objeftcd,  that  albeit^  rifing 
and  continuing  in  Arms  without  Her  Majefty's  Au- 
thority be  undoubtedly  Treafon,  yet  it  mull  ftill 
be  qualified  by  feme  Circumftances  of  Fa6t,  Word 
or  Writ,  to  inier  the  Intention  ;  and  to  libel  riling  in 
Arms  is  but  general,  and  it  ought  to  be  cleared 
by  fome  particular  Faft  and  Deed  libelled,  to  make 
the  rifin^  Criminal.  Thus  the  common  Law  iays, 
Qi!!  hijujjii  principis  heUrnn  gepTerit,  dekflnmve  Im- 
huerit  exerciitim  Ccmparaverit,  &c.  And  our  Act 
of  Parliament,  Q.  Mary,  explains  the  Matter,  i;/~.. 
That  no  Man  raife  Bands  of  Alen  oj  M'^eir  on  Horfe 
or  Foot,  nrth  Pifcols  and  other  bellical  Anns,  for  dai- 
ly or  monthly  IVages,  iftthout  fpecial  I.icenje,  &c. 

To  all  whicli  it  is  aiifwcred,  I'hat  it  is  granted  by 
the  Defenders,  that  riling  and  continuing  in  Am' 5, 
if  duly  qualified  to  be  againft  Her  Majefty,  is 
undoubtedly  Truifon  :  But  then  is  it  hot  as  i.'  i- 
clent,  that  all  the  Qiialifieation  that  the  Act  of 
Parliament  requires,  is,  that  the  fame  be  done  with- 
out Her  Majcl'.y's  Authoriiy  ?  So  that  where  the 
Qiialifieation  is  (o  plainly  Detin.d,  to  require  any 
farther,  is  to  impoie  on  the  Law.  It's  true,  that 
the  Ace  Qiieen  Mary,  fpcaks  ot  railing  of  Bands  of 
Men  of  Weir,  and  keeping  them  under  Pay;  and 
the  Common  Law  may  alfo  ha\-c  iomething  ot  that 
Nature.  But  if  the  Act  of  Parliament  i  (56 1,  thought 
fit  fo  tar  to  leeure  the  Prerogative,  as  to  cut  fhort 
and  forbid  all  riling  in  Arms  without  Her  Maje- 
fty's Authority,  under  the  Pain  of  Treafon,  is  not 
this  plain  Law,  which  the  Detenders  could  neither 
misken,  nor  ought  to  have  tranfgrelled  ? 

The  Cafe  of  Ajpnt  is  much  inlifted  on.  That 
it  was  not  found  to  be  a  treafonable  Rifing,  unlets 
there  had  been  more  than  an  hundred  Men  conven- 
ed, and  muftered  under  Colours  and  Pay.  But  i. 
A  Prattick  cannot  change  the  Law.  2.  The  Rea- 
fon  of  that  Praftick  is  manifeft,  viz..  That  Affint^ 
Convocation  was  covered  with  another  Colour  and 
Pretext,  and  was  certainly  not  againft  the  Govern- 
ment; and  therefore  the  faid  Qualifications  were 
required,  which  doth  no  ways  hold  in  this  Cafe. 

For  to  deal  plainly,  and  to  cut  oft" all  the  Detenders 
groundlefs  Pretexts,  that  they  were  only  innocently 
convened,  that  th.cy  had  no  Arms,    but  fuch  as  are 


ordinary  and  allowed  to  Gentlemen  in  their  Tra- 
velling ;  that  they  were  only  a  fmall  Number  of 
Friends  and  Neighbours  for  their  Divedion  and  Re- 
creation :  That  they  had  no  Correfpondence  with 
the  Invaders,  tho'  their  meeting  and  travelling  toge- 
ther happened  about  that  Time  :  And  laftly,  that 
if  they  fhould  be  overtaken  on  the  Fad  and  Deed 
libelled  againil  them,  none  could  be  in  Satety  to 
travel  with  Arms,   even  in  the  fmalleft  Company. 

To  all  this  it  isanfwered,  i.  For  all  that  the  De- 
tenders  have  alledged  or  can  alledge  tor  Excufe, 
yet  their  meeting  and  marching  in  Arms,  at  the 
Time  and  Manner  that  they  did,  is  generally  un- 
der this  Prejugee  by  all  that  e\'er  heard  it,  that  it 
was  at  leaft  the  height  of  Folly,  and  had  the  worft 
of  A  ppearances. 

But  2.  If  the  Defenders  would  have   the   Deed 
to  be   confidered  with  all  its  Circumftancc^,    it  is 
not  declined.      Now  as   to  the  Deed  it  felf,    it  is 
open  and   palpable,  viz,,   riling  and  continuing  in 
Arms.     2.  It  has  all  the  Qiialifieation  that  Law  re- 
quires to  make  it  criminal,  viz,.  That  it  was  with- 
out Her  Majefty's  Authority  being  interponed.   But 
g.  Admit  of  all  the  Circumftances  that  the  Defen- 
ders can  alledge  for  alleviating,    are  they  not   only 
bare  Suppolition  and  Qiieftion  ?  What  if  they  meet 
by  R^'^counter  ?     What  if  they  met  for  Diverlion? 
Are  not  ftich  Meetings  ordinary  ?    And  what  was 
aifced  by  them  againfi  the  Government  ?  All  which 
do  not  import  fo  much   as  one  pofitive  colourable 
Excufe.      Whereas  to  confider  the  Deed  certainly 
condemned  in  Law  on  the  other  fide  with  its  unde- 
niable Circumftances,  viz,.  That  the  Defenders  left 
their  own  Lloufes,  having  no  juft  Occafion  to  invite 
them  abroad :  That  they  met  in  fuch  a  Company  as 
perhaps  all  of  them  never  met  before ;    that  they 
met  well  mounted,  and  with  Swords  and  Piftols  (£ 
all  forts,  better   appointed  than  moft  Men  that  go 
to  V.'ar  ;    that   they  w'ere   thus  well   mounted  and 
armed,  beyond  what  the  Law  and  Aft  of  Parliament 
1(593,  allows  to  Men  of  their  Fafhion,  there  being 
none   ot  them  qualified  to  the  Government  ;    that 
all  this  happened  when   the  Invafion  was  generally 
known,  and  juft  upon  ourCoaft; :  That  they  march- 
.cd   backward  ancl   forward    for  feveral  Days   and 
Nights,    as  it  were  hovering  in  cxpe(5lation  of  what 
they  look'd  atter:  That  they  did  not  at  all  ditTolveand 
go  home,  until  their  Hope  of  the  Invafion  was  loft  ; 
and   that   lince    fe\'eral   of  them   have   abfconded. 
Can  any  Man  lay  and   refleft  upon  thefe  Things 
together,  but  he  muft  fay.  That  befides  their  being 
clearly  Guilty  in  the  Terms  of  Law,   as  having  ri- 
fen  and  continued  in  Arms  without  Her  Majefty's 
Authority,    which   in  the  ConftrucSion  of  Law,   is 
to  levy  War  againft  Her  Majefty,  their  Intention 
was  as  treafonable  as  the  Law  prefumes  :    fo  that 
upon  the  whole,  this  Judgment  may  be  both  righte- 
oufly   and  lately   pafs'd  in  this  Matter,  viz..  That 
their  riling  and  continuing  in  Arms  at  the  Time  and 
in  the  Manner,    and  with  the  other  Circumftances" 
libelled,  without  Her  Majefty's  Authority  firft  inter- 
poned, w  as  Treafon,  unlefs  they  could  exculpate,  by 
at  leaft  fome  colourable  or  probable  Pretext,  which 
they  never  can  prove,  or  have  fo  much  as  alledged. 

Nor  could  a  Judgment  of  this  Nature  fo  clearly 
founded,  be  of  the  leaft  ill  Confequence  or  Incon- 
venience, iince  every  ordinary  Meeting  bears  its  own 
Excufe;  nor  can  indeed  a  lawlul  Meeting  of  this 
Sort  be  found  without  Excufe.  And  further,  it 
would  fecure  the  Government  according  to  the  true 
Intention  of  the  Law,  againft  all  fufpicious  and  evil 
Deiigns  and  Attempts  in  Time  coming, 

Ths 
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The  Defenders  objccl,  That  the  Indiclment  doth 
not  libel  relevantly,  as  to  the  Point  of  Correfpon- 
dence  with  the  Invaders  ;  which  fhould  be  quali- 
fied by  a  Condefcendance  on  the  p;irticu!ar  Adis  of 
Correlpondcnce  ^  and,  as  the  Common  Law  expreC- 
fes  it,  That  Hojiibus  ntiiiciiim  Uterapve  mifermit^  Jig- 
iiura've  dederunt^  feccrautqus  dolo  malo  quo  holies  con- 
Jiiio  juvcntur. 

To  which  it  is  anfwercd  •  If  Correfpondencc 
with  Invaders  had  been  the  principal  Crime  libel- 
led, the  Defenders  might  have  contended  for  fuch 
a  Condefcendance  quo  mode  they  correfponded  :  But 
when  the  Correfpondencc  is  only  libelled,  liz.  an 
open  and  real  Correfpondencc,  by  their  riling  at 
the  fame  Tinie  in  Arms  without  Authority,  that  a 
Foreign  Enemy  was  adtually  invading  :  This  real 
Correlpondcnce,  or  this  Correfpondencc  in  re  ipjli, 
is  more  than  fuITicient  to  make  out  the  Prefumption 
of  Law;  'viz.  That  their  Riling  and  Continuing  in 
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Arms  without  x\.uthority,  was  plainly  againll  Au- 
thority. If  at  the  Time  of  tne  Invalion,  fome 
Hundreds  of  difarfeded  Perfons  had  got  together  in 
Arms  ;  would  it  have  been  doubted,  but  that  their 
getting  together  at  that  Time  in  Arms,  without 
Her  Majcfty's  Authority,  was  really  to  correfpond 
with  the  Invaders,  and  to  countenance  and  encou- 
rage them  in  their  Invalion.  If  then  all  the  Diffe- 
rence be,  that  the  Defenders  did  convene  in  a  fmal- 
ler  Number ;  it  only  remains  to  be  confidered, 
That  the  A&.  of  Parliament  doth  exprefly  declare 
againft  any  Number,  their  Riling  and  Continuing  in 
Arms  without  Authority ;  and  that  the  fame  is 
Treafonable  ;  which  fully  reaches  the  Number  li- 
belled. 

As  to  what  is  added,  of  their  being  fo  fmall  a 
Number,  and  only  armed  in  the  ordinary  Manner 
accuftomed  by  Gentlemen  Travellers  ;  it  is  already 
anfwered,  and  withal  it  is  certain,  that  the  greateil 
Mifchiefs  may  have  their  Rife  from  fmall  Begin- 
nings. And  as  for  the  Defenders,  they  were  very 
early  in  their  Appearance,  and  viliblydid  what  in 
them  lay,  both  to  encourage  the  Invaders,  and  to 
raife  an  Infurretlion  in  the  Country  ;  And  it  was 
only  the  Goodnefs  of  God,  and  her  Majelly's  vi- 
gilant Condudf,  that  cut  off  both  their  further 
Hopes,  and  the  increaling  of  their  Numbers ;  which 
might  have  been  infallibly  expected,  if  the  Invaficn 
had  fucceeded. 

The  Defenders  take  notice  of  that  Part  of  the 
Indidlment,  which  alledges,  That  they  did  openly 
drink  the  good  Health  of  their  Alafter,  who  could 
te  none  elfe  but  the  Pretender  ;  which  they  alledge 
is  no  ways  relevant  to  infer  the  Conclufion  of  the 
Libel 

To  which  it  is  anfwered,  That  the  forefaid 
Drinking  having  been  only  mentioned  in  the  Libel, 
for  a  further  Illuftration  of  the  Defenders  Intenti- 
ons, it  is  granted,  that  pcr/e  it  is  not  relevant  to  in- 
fer a  Crime.  But,  2.  Being  joined  with  the  other 
Circumflances  above-mentioned,  even  in  its  doubt- 
ful Senfc,  it  cannot  be  denied  to  import  a  further 
Difcovery  of  thefe  Gentlemens  Intentions,  in  ap- 
pearing and  continuing  in  Arms  without  Authori- 
ty ;  which  (in  EffeA)  is  the  principal  Crime,  fut- 
ficiently  declared  by  the  Ad:  of  Parliament  itfelf, 
tho'  it  were  not  adminiculate  by  this  and  the  other 
Circumftances  above-mentioned. 

The  Defenders  go  on  to  refume  and  anfwer  the 
Charge  brought  againll  them  ;  but  the  whole  of 
the  Matter  being  above  abundantly  cleared,  it  may 
fufiice  to  notice,  that  they  ftill  inlilt.  That  the  Ri- 
ling in  Arms  libelled  without  Authority,  is  but  ge- 

VOL.      V. 


ncral,  and  fo  could  not  infer  the  Crime  of  Trcafon^ 
unlefs  more  particularlj'  qualified  :  Whereas  it  is 
certain,  that  the  Riling  in  Arms  is  a  fpecifick  Ad ; 
and  of  the  which,  if  libelled  circumlrantiately  as 
to  Time  and  Place,  as  it  here  is,  makes  a  moil 
particular  Libel  :  And  for  qualifying  thelntentioa 
of  the  Ad,  and  of  the  Rifers,  all  that  the  Law  re- 
quires, is.  That  the  riling  and  continuing  in  Arms, 
be  without  her  Majcfty's  Authority  fa-ll  interpc- 
ned  ;  which,  in  the  Conftrudion  of  Law,  is  to  levy 
War  againft  her  Majefty. 

The  Defenders  alledge,  That  to  libel  rilTng  in 
Arms  in  general,  is  no  better  th;-;n  to  libel  Murder 
in  general  :  But  if  Murder  be  libelled  circumftan- 
tiately,  as  to  the  Perfon  murdered,  and  the  Ti.ne 
and  Place;  the  Libel  is  no  doubt  particular  and  re- 
levant, without  any  further  Qualification.  What 
then  fhould  hinder,  why  riling  and  continuing  in 
Arms,  circumftantiately  libelled  as  to  Time  and 
Place,  and  plainly  qualified  as  the  Law  requires, 
{viz.  without  her  Majefty 's  Authority)  fhould 
not  alfo  be  a  particular  and  relevant  Libel  of 
Treafon  ? 

But  the  Defenders  fay.  That  by  fuch  a  Libel  . 
they  are  deprived  of  the  benefit  of  Exculpation. 
But  this  is  wholly  groundlefs  ;  it  having  been  often 
faid.  That  if  the  Defenders  can  but  qualify  any 
probable  Pretext  for  their  riling  and  continuing  in 
Arms  _  without  Authoritj-,  to  take  off  the  Pre- 
fumption of  the  Law,  it  fhould  be  admitted. 
But  when  they  can  qualify  no  Pretext,  nor  can 
affign  the  leaft  probable  Caufe  for  their  rifing  and 
continuing  in  Arms  as  they  did,  except  it  was  to 
countenance  Invaders,  or  to  raife  Infurredions  with- 
in the  Country  ;  how  is  it  polfible,  that  this  their 
rifing  in  Arms  without  Authority,  as  is  libelled, 
fhould  not  be  Treafon  ?  Nor  is  there  any  thing 
here  left  to  the  Judgment  of  the  AlTize,  fave  moll 
plain  and  palpable  Matter  of  Fad  ;  viz.  That  the 
Defenders  role,  and  continued  in  Arms  ;  which  be- 
ing qualiried  as  the  Law  requires,  viz.  That  it  was 
without  her  Majefty 's  Authority,  it  inevitably  pre- 
fumes  the  treafonable  Intention ;  which  being  fur- 
ther joined  with  the  Circumfl:ances  mentioned  in 
the  Indidment,  cannot  but  evince  to  all  Men,  That 
the  riling  and  continuing  in  Arms  without  Autho- 
rity, and  in  the  Circumftances  above-mentioned, 
was  an  Overt-Ad  of  Rebellion  ;  fpecially  when 
nothing  is,  or  can  be  adduced,  to  give  it  a  more 
probable  Interpretation. 

The  Defenders  inlift  much.  That  they  were  not 
verfantes  in  Illicito  ;  That  they  only  went  out  for 
Diverfion,  or  Bufmcfs,  with  their  ordinary  Arms 
and  Servants  :  But  what  can  be  more  Illicit um^  than 
to  rife  and  continue  in  Arms  without  Authority  ; 
the  very  Deed  forbid  by  the  Law  as  Treafonable  ? 
And  what  need  o'L  any  further  Qualifications  of 
their  Intention,  lince  the  Law  makes  tvitboitt  j4u- 
thority  to  be  fufiieient  ?  And  the  Indidment  doth 
alfb  fuperadd  moft  pregnant  Circumftances,  to  ve- 
rify their  ill  Intention  ;  which  are  not  fo  much  as 
offered  to  be  cavilled,  except  by.  What  if  this  ?  or, 
What  if  that  ?  which  plainly  fignify  nothing. 

The  Defenders  feem  to  inlinuate,  That  they  di4 
not  fo  much  as  know  there  was  an  invading  Fleet 
upon  our  Coaft  :  But  it  is  fo  notour,  that  at  that 
Time  the  Invalion  was  univerfally  known,  and  like- 
wife  lignified  by  a  Proclamation  ;  That  this  Al- 
ledgeance  is  manifeftly  difingenaous. 

But  the  Defenders  further  alledge,  fEfo)  That 

rifing  and  continuing  in  Arms,    as  they  did,  was 

fufpicious  ;   yet  Sufpicions  cannot  found  a  Libel  of 
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Treafon.  But  the  Defenders  advert  not,  That  it  is 
not  Matter  of  Sufpicion  that  is  objeded,  far  lefs 
their  travellina;  vvit'h  their  ordinary  Horles,  Arms 
and  Equipage,  as  ibrnicrly  they  were  wont;  but 
plainly,  That  at  fuch  a  Time,  when  the  Country 
was  openly  invaded  by  a  Foreign  and  moft  formi- 
dable Enemy,  they,  being  never  qualified  to  the 
Government,  lliould  have  run  together  in  Arms, 
without  her  Majcrty's  Authority  ;  which  is  all  that 
the  Law  requires  to  make  them  guilty,  and  which 
in  Effed,  with  the  other  Cirtumftances libelled,  de- 
clares their  treafonablc  Intentions  to  a  Dcmonftra- 


Thc  Defenders  fay,  That  their  Cafe  differs  from 
Caldwal's :  But  albeit  they  may  vary  in  fome  Cir- 
cumllances,  yet  it's  certain,  that  as  to  the  main,^ 
Caldwal  and  his  Complices  were  found  guilty  ot 
Treafon,  only  for  their  raifmg  ot  about  Thirty  or 
Forty,  and  continuing  in  Arms  without  Authori- 
ty, when  there  was  another  Party  in  the  Country 
cngao-ed  in  an  open  Infurredion.  So  that  the  De- 
fenders having  in  like  manner  rifen  and  continued 
in  Arms  without  Authority,  when  there  was  a  far 
more  dreadful  Enemy  imminent  upon  our  Coaft, 
cannot  but  fill  under  the  fame  Conftrudtion.  And 
that  Cahlwal's  Proccfs  and  Doom  was  afterwards  re- 
duced, lignifies  nothing  ;  lince  it  was  reduced  for 
Reafons  wholly  difierent  and  alien  from  the  Cafe  in 
Hand,  and  which  are  fo  well  known,  as  they  need 
not  be  repeated. 

The  Defenders  do  alfo  endeavour  to  take  off  what 
was  allcdged  from  the  Adt  of  Parliament,  That  even 
the  Attempt  and  Conatus  in  this  Cafe  is  condemn- 
ed by  telling  us.  That  this  Conatus  doth  alfo  re- 
quire an  Overt- Ad:.  But  £/?o,  it  be  fo ;  what  more 
Overt- Ad  can  be  required,  than  open  Riling  in 
Arms  ?  And  what  doubt  can  there  be  of  the  In- 
tention and  Delign,  when  both  the  Ad  of  Parlia- 
ment, and  the  other  Circumftances  of  the  Deed,  do 
io  fully  clear  it  ?  And  therefore  it  is  in  vain  to  no- 
tice either  Caldwal's  Cafe,  wherein  there  was  indeed 
no  Sentence  \  or  yet  Balmerim's  Cafe,  where  the 
Overt- Ad  was  thought  to  be  doubtful ;  when  the 
riling  and  continuing  in  Arms  is,  in  this  Cafe,  an 
Ad  both  Overt  in  itfelf,  and  exprefly  defined  to 
be  fuch  by  the  Ad  of  Parliament. 

The  Defenders  are  at  fome  Pains  to  make  it  be- 
lieved,  That  the  Libelling  of  Art  and  Part  cannot 
lullain  this  Indidment.     But,  i.  The  Advocate  ad- 
heres to  his  Indidment,    as  libelled  and  qualified 
v.ich  Art  and  Part.     2.  Though  Art  and  Part  be 
libelled,   and  the  Ad  of  Parliament  makes  it  a  Sup- 
plement for  Rele\'ancy  in  all  Cafes  ;    yet  her  Ma- 
^efty's  Advocate  finds  no  Necelfity  to  enter  further 
into  that  Debate,  than  to  adhere  as  above  ;    feeing 
that  his  Indidment  is  founded  on  clear  Law,    and 
that  he  as  clearly  fubfumes  in  the  Terms  of  Law  ; 
inz.  The  rifing  and  continuing  in  Arms  without  her 
Majcfty's  Authority  intcrpofed  ;    the  Levying  of 
War,  and  taking  up  Arms  againft  her  Majefty,  and 
open  Gorrefponding  with  her  Majefty's  Enemies, 
and  our  Invaders ;  and  that  not  only  by  the  above- 
mentioned  real  Correfpondence,    but  even  by  en- 
ticing them  other  ways  to  invade,    as  fliall  be  pro- 
ven, if  needful.     All  which  are  too  manifeftly  Ads 
and  Deeds  of  Rebellion,    to  need  the  conllrudive 
Support  of  Art  and  Part,  further  than  that  Ador, 
Art  and  Part,   are  perpetually  conneded  together. 
And  therefore,    upon  the  whole,  fince,    as  hath 
been  faid,  the  Country  was  (at  the  Time  libelled) 
in  the  moft  imminent  Hazard  of  a  moft  deftrudive 
Invafion  ;    and  that  at  that  very  Time,  the  Defen- 


ders, to  the  great  Surprize  and  Aftonifhment  of  al! 
her  Majefty's  goodSubjeds,  did  flee  out  in  Arms^ 
and  convene  and  march,  and  troop  together  in 
Arms,  without  her  Majefty's  Authority,  which  in 
Law  is  fufficient ;  and  that  with  the  other  aggra- 
vating and  moft  concludent  Circumftances  above 
libelled,  which  were  not  offered  to  be  taken  off 
with  any  rational  or  probable  Pretext :  It  appears 
to  be  without  Queftion,  That  the  Defenders  fall 
under  all  the  Conclufions  of  the  Libel,  and  ought 
to  be  made  liable  in  the  Pains  thereof!  ,;,- 

hi  Re/pe^  whereof^   &c. 

Sic  fubfcribitur, 

J  A.   STEUART. 


CURIA  JUSTIGIARIA,  S.D.K 
RegiHcey  tenta  in  nova  Seffionis  Domo 
Burgi  de  Edinburgh,  Vigejimo  fecundo  Die 
Menjis  Novembris,  MilkJmOy  Septingentejimo 
O^avc  ;  per  Nobilem  S  Totentem  Comitentj 
Georgium  Comitem  de  Cromertie,  &c.  yujii- 
ciarimn  Generalem^  i3  Honorabiks  Viros  A- 
damum  Cockburn  de  Ormiftoun,  yujiicia-' 
riam  Ckricum  ;  Domims  Joannem  Lauder  de 
Fountainhall,  Gulielmum  Anflruther  ds 
eodeiNy  y  Gilbertum  Eliot  de  Minto  •  Magi" 
fintm  Robertum  Steuart  de  Tillicoutrie,  £^ 
Magiflrum  Jacobum  Erskine  de  Grange  ; 
Commijffionarios  yujiiciani  Did.  S.  D.  N> 
Regina. 

Curia  Legitime  Jffirmata. 

Intran. 
James  Sterling  ofKeir. 
Archibald  Seaton  oi  Touch. 
Archibald  Stirling  of  Garden. 
Charles  Stirling  of  Kippendavie  ;    and, 
'Patrick  EdmonJioH  of  Newtown. 

Indided  and  accufed  at  the  Inftancc  of  Sir  yames 
Steuart f  her  Majefty's  Advocate,  and  as  having 
Special  Warrant  from  her  Majefty  for  that  EfFed; 
for  the  Crime  of  Treafon  and  Lefe-Majetty,  in  man- 
ner mentioned  in  the  Indidment  raifed  againft  them 
thereanent. 


PURSUERS. 

Sir  James  Steuarty  her  Majefty's  Advocate. 
Sir  Walter  Cringle  ;  and 
Sir  Francis  Grant, 

Advocates. 

Procurators  in  D  E  F  E  N  G  E. 
Sir  'J'atrick  Home. 
Sir  David  Forbes. 
Sir  James  Steuart. 
Mr.  Alexander  Mackod. 
Mr.  yames  Graham. 
Mr.  Walter  Steuart. 
Mr.  yohn  Elphingjion. 
Mr.  Colin  Mackenzie. 
Mr.  Charles  Cockburn  ;  and 
Mr.  David  Lauder. 

Advocates. 

The 
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for  High 

The  Lords,  Juftice-General,  Juftice-Clerk,  and 
Commiirioners  of  Juiliciary,  having  coniidered  the 
Indidment  at  her  Majefty's  Advocate's  Inllance, 
againft  yames  Sterling  of  Keir,  Jrchbald  Seaton 
of  Touchy  Jrchibdld  Stirling  of  Caniefr,  Charles 
Stirling  of  Kippendavie,  and  Patrick  Edmonjion  of 
Neivtoion,  Pannels,  with  the  foregoing  Debate 
thereon 5  THEY  FIND,  The  laid  Pannels, 
their  riling  and  continuing  in  Anns  without  her 
Majefty's  Authority,  and  a<5lual  Correfponding 
with  an  open  Enemy  upon  the  Coaft,  ready  to  in- 
vade this  Part  oi  Great  Britain  called  SCOTLAND, 
Relevant  to  infer  the  Pains  of  Treafon  libelled 
againft  the  Pannels  ;  and  repel  the  whole  Defences 
proponed  for  the  Pannels,  and  remit  the  whole  to 
the  Knowledge  of  an  Affize. 

Su  fuhfcribitur^ 
CROMEKTIE,   I.P.D. 

The  faid  Lords,  for  feveral  Caufes  and  Confide- 
rations,  continued  the  Dyet  of  the  faid  Caufe  'till 
Three  a  Clock  in  the  Afternoon ;  and  ordained  Al- 
lizsy;  and  Witnefles  to  attend  then,  ilk  Perfon  un- 
der tne  Pain  of  one  hundred  Merks  j  and  the  Pan- 
nels to  be  carried  back  to  Prifoa. 

G^ojt  Meridiem. 

C^URIA  JUSTICIARIA,  ^.D.A^. 
J  Re;^in.t,  tent  a  in  nova  Sejfionis  Do  •no 
Burgi  ds  Edinburgh,  Vtgejmo  fectindo  Die 
Mcnjh  ITovembris,  Millejimo^  Sept:ugeiite- 
fmo  OBavo-^  per  Nohkm  S  ^'''te.'Uan  Co- 
ifiiteniy  Georgium  Comitem  de  CiOmertie, 
&c.  yiijiiciariam  Generalem^  £?  Honoraliks 
Viros  Adamum  Cockburn  de  Ormiltoun, 
ytijiiciaritivii  '"'i-  ..Am  ;  Dou-i-os  Joannem 
Lauder  de  Fountainhall,  Gul''  Vinum  An- 
ftrmhci  de  eodem^  t?  Gilbertun;  Eliot  de 
Mmto,  y  Magijhum  Jacobum  Erskine  de 
Grange,  CommiJJionarios  yujiiciarii  Didi. 
S.D.N.  Regin£. 

Curia  Legitiml  Jffirmata. 

Intran. 
yames  Stirling  of  Keir. 
Archibald  Seaton  of  Touch. 
Archibald  Stirling  of  Carden. 
"^tGoarles  Stirling  of  Kippendavie  j    and 
'Patrick  Edmonjion  of  Newtown. 

Indidled  and  accufed  at  the  Inftance  of  her  Ma- 
jefty's Advocate,  and  as  having  fpecial  Warrant 
for  that  Effedl,  for  the  Crime  of  Treafon  and 
Lele-Majefty,  in  manner  mentioned  in  the  Indidt- 
ment  railed  againft  them  thereanent. 

PURSUERS. 

Sir  yames  Steuarty  her  Majefty's  Advocate. 
Sir  Walter  ^ringky  and 
Sir  Francis  Grant. 
Advocates. 

Procurators  in  DEFENCE. 

Ut  ante. 

ASSIZE. 

3ir  Thomas  Toung  of  Rofebank. 
yohn  Hamilton^  Portioner  of  iSewbottle. 
Vol.  V. 
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-Treafon. 

JVilltam  Turnhiil  of  Currie. 
yames  Kinloch  of  Stony/late. 
James  Deans  of  IVoodhoufclie. 

Henry  Nisbet,  younger,  of  Dean. 
Sir  fames  Fleeming  of  Rathobyres. 
Sir  -John  Clark  of  Ventiycook. 
yohn  Hunter,  Merchant  in  Edinburgh. 
David  Cleland,  Merchant  there. 

yames  Gordon^  Merchant  in  Edinburgh. 
Gilbert  Campbel,  Merchant  there. 
William  Duncan,  Merchant  there, 
Alexander  Brown,  Merchant  there. 
Robert  Walwood,  Merchant  there. 

The  Affize  lawfully  fworn,  and  no  Objedion  of 
the  Law  made  by  the  Pannels  in  the  Contrary. 

The  Purfuer  for  Probation  adduced  the  Witnef- 
fes  after  Deponing,  viz. 

Mr.  David  Fenton,  in  Dunkeld,  aged  forty  Years, 
or  thereby,  married ;  folemnly  fworn,  purged  of 
partial  Counfel,  examined  upon  the  Libel,  depones, 
That  about  the  Time  libelled,  being  about  the 
twentieth  or  twenty  firft  of  March ;  tho'  he  knows 
not  the  Pannels  Names,  yet,  by  their  Faces,  he  re- 
members they  were  at  his  Houfe  at  Dunkeld,  fome 
of  them  two  Days,  and  forne  but  one  Day ;  that 
two  of  them,  that  came  there  on  Sunday,  went 
away  on  Monday  Morning ;  viz.  Carden  and  Kip- 
pendavie;  and  that  the  reft  went  away  from  his 
Houle  on  Tue/day.  Depones,  that  all  of  them 
were  in  Arms  ;  all  of  them  having  Swords,  and 
fome  Piftols :  But  he  cannot  remember  how  many 
Pair  of  Piftols  he  faw.  That  nine  of  them  own- 
ed themfelves  to  be  Mafters ;  and  that  there  were 
feven  Servants ;  and  that  he  f\w  no  other  Wea- 
pons but  Swords  and  Piftols,  as  faid  is.  Depones, 
That  all  the  Mafters  lodged  in  his  Houfe;  but  that 
the  Servants  andHorfes  lodged  in  common  Stables. 
Depones,  That  he  did  not  hear  any  of  them  fpeak 
of  the  Government,  or  the  Invafion  that  was  then 
intended :  And  that  he  knows  nothing  of  their 
Purpofe  or  Delign  of  coming  to  his  Houfe,  or 
why  they  were  together.  Depones,  That  when 
they  went  away,  fome  of  them  went  to  the  Eaji 
Boat  on  the  W^ater  of  Tay,  in  the  way  towards 
'Perth-,  and  others  of  them  crofled  at  the  Wejl 
Boat,  in  the  way  towards  Strathbrand.  And  this 
is  all  he  knows,  and  is  the  Truth,  as  he  Ihall  an- 
Iwer  to  G  o  D. 

Sic  fubfcribitur. 
Da.  Fcnton. 
CROMERTIE. 

yohn  Maccleran,  Change-keeper  at  the  Bridge  of 
Turk,  aged  forty  fix  Years  and  upwards,  married; 
folemnly  fworn,  purged  of  partial  Counfel,  examin- 
ed upon  the  Indidfment,  and  Interrogate,  depones, 
That  about  the  fifteenth  of  March  laft,  he  faw  the 
fivo  Pannels  at  his  Houfe ;  but  that  he  was  not  at 
Home  when  they  came,  and  came  Home  the  next 
Day  :  And  that  he  faw  with  them,  JFilltam  Gra~ 
ham,  Alexander  Steuart,  Brother  to  Ardvorlich^ 
and  a  Brother  of  Touch's ',  and  remembers  of  none 
others,  but  fome  Servants,  whoic  Names  he  knows 
not.  That  they  went  away  from  his  Houfe  the 
next  Morning  ;  and  that  all  of  them  had  Swords, 
and  fome  of  them  had  Piftols ;  and  faw  them  have 
fome  few  Guns,  but  he  knows  not  how  many.  De- 
pones, that  he  was  not  fent  on  any  Meffage,  nor 
4N  :i  knows 
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knows  of  none  other  the/c  being  font  on  any  Mef-  lying  at  Stirlw^,  as  he  heard.  Being  interrogate, 
faee  from  his  Houfe  by  the  Panncls^  and  that  they  if  he  heard  the  Panncl  fpeak  any  thing  concerning 
went  from  his  Houfe  ftraight  Eajhvard  towards  Le-  the  Government,  the  Prmce  ot  Ihiks,  and  the  in- 
vie  ■  And  that  he  did  nof  hear  them  fpeak  of  any  tended  Invalion,  depones  Negative ;  but  that  they 
Per'fon  that  they  expefted  to  meet  at  his  Houfe.  heard,  that  Admiral  Bwg  had  chafed  the  Frefich 
Caitfa  faaitU  patet.  And  this  is  all  he  knows ;  Fleet  off  t^ie^Coaft,  betore  they  went^troin  Am- j 
and  is  the  Truth,  as  he  Ihall  anfwer  to  G o d.  '  -r-u_i         i   „^  .u„      u„j  c        ]„ 

And  being  further  interrogate,  if  he  heard  the 
Pannels  fpeak  of  the  Government,  or  of  King 
James ,  or  the  Prince  of  ^r^/t^j,  or  of  theFm/<r^In- 
vafion,  or  of  their  landing  in  any  Place  in  the 
North  ^  depones  Negative.  And  this  is  alfo  the 
Truth,  as  he  iliall  anfwer  to  G  o  d. 

v-.. ;,  Sic  fiihfcribitur^ 

- ;  •  7  ■  John  Maccleran. 

CROMERTIE. 

Daniel  Morrifon,   Servant  to  the  Laird  of  Keir^ 
aged  twenty  three  Years  or  thereby,  unmarried,  fo- 
lemnlyfworn,  purgedof  partial  Counfel,  examined 
and  interrogate,  depones.  That  about  the  Time  li- 
belled, he  faw  the  Pannels,  with  fome  others,  to  the 
Number  often  or  twelve  Horfe  at  Diinkeld^  and  at 
^ppinadovcy  and  at  the  Head  of  Lochearn  ^  and  that 
they  had  Swords  and  Piftols,  but  no  other  Weapons 
that  he  faw  \    depones,  That  the  firft  Place  he  faw 
the  Pannels,  was  at  a  Place  near  the  Bridge  of  Tcirkj 
and  went  then  to  j^ppinadovc,   and  from  that  to 
Dutikeld  ^  depones,  that  he  heard,  That  there  was 
one  Campbell  who  commanded  a  Party  at  the  Bridge 
of  Jllan ;    and  that  Keir  being  informed  thereof, 
and  that  they  defigned  to  apprehend  him  and  his 
Hories,  occafioned  his  going  away  with  his  Horfes ; 
and  that  Touch  was  with  him  that  Morning,    and 
■went  along  with  him  to  Dinikeld,  and  that  they  met 
Garden  and  Kippendavie  at  the  Bridge  of  Turk ; 
and  that  Newtown  came  there  that  Night,  and  from 
thence  went  all  to  Lochearn  •    depones,   he  heard 
them  fpeak  nothing  of  the   pretended  Prince  of 
iValeSy    or  of  the  Invafion  then  intended^  and  that 
Keir,  Garden  and  Touch,  came  home  together  from 
Duiikeld;    and  that  to  the  beft  of  the  Deponent's 
Memory,  it  was  on  the  2^d  of  March  that  they 
were  at  Dunkeld,  and  that  he  knows  not  what  was 
the  Occafion  of  their  parting  \  and  depones,  That 
it  was  on  the  feventeenth  of  that  Month  that  they 
went  from  Keir ;    and  depones.  That  Garden  and 
■    Newtozvn  had  neither  Sword  nor  Piftol  that  he  faw, 
and  that  none  of  the  Servants  had  either  Piftol  or 
Sword,  except  heir's  Man,  who  had  a  Sword;  and 
deponctf,  That  Touch's  Brother,  who  was  in  Com- 
pany, had  neither  Sword  nor  Piftol  that  the  Depo- 
nent fiw.    Gaufa  /dentin  patet.     And  this  is  the 
Truth  as  he  Ihall  anfwer  to  God.     And  depones 
he  cannot  write.     Sic  fubfcribitnr. 

Cromertie. 


'J'eterlViJfon,  Servant  to  the  Laird  of  Keir,  aged 
thirty  Years,  or  thereby,  folutus,  folemnly  fworn, 
purged  of  partial  Counfel,  examined  upon  the  Li- 
bel, and  interrogate,  depones.  That  about  the  fe- 
venteenth Day  of  March  laft,  Keir,  accompanied 
with  Touch  and  his  Brother,  and  others,  to  the 
Number  of  five  Horfe,  came  from  Keir,  and  were 
that  Night  at  the  Bridge  of  Turk,  were  Garden 
and  Kippenda-vie  met  them,  and  went  all  of  them 
next  Day  to  Jppinadove,  where  one  Mr.  Hay  met 
them;  depones,  That  the  Occafion  of  i<C«>'s  going 
from  his  Houfe,  was  the  Apprehenfions  he  had  of 
being  feized  with  his  Horfes,   by  the  Forces  then 


depones,  That  feveral  of  them  had  Swords  and 
Piftols,  but  cannot  be  politive  whether  Garden  and 
Touch's  Brother  had  any  or  not ;  or  if  any  of  the 
other  Servants  had  any,  except  the  Deponent  him- 
felf ;  and  that  they  had  no  other  Weapons  that  he 
faw;  and  depones.  That  it  was  a.t  Lochearn,  and  not 
at  Jppinadove,  that  Mr.  Hay  met  them.  Gaufa 
fcientut  patet.  And  this  is  the  Truth  as  he  Ihall 
anfwer  to  God.    Stc  fubfcribitnr^ 

Patrick  W'ilfou. 
Cromertie. 

The  Lords,  Juftice-General,  Jufticc-Clerk,  and 
Commiffioners  of  Jufticiary,  ordain  the  Affize  pre- 
fcntly  to  inclofe,  and  to  return  their  Verdict  to 
Morrow  at  twelve  a  Clock,  in  the  High  Council- 
houfe,  and  the  hail  fifteen  i\,ffizers  to  be  prefent 
each  of  them,  under  the  Pain  of  two  hundred  Merks. 

CWKIA  JUSTIGIJRIJ,  S.D.N.  R<?- 
j  gin.e  Tenta  in  'Tr.itorio  Burgi  de  Edin- 
burgh, Vigcfimo  tertio  die  menjis  Novembris 
mtllefimo  Septingentefmo  Offavo  per  'Nobilem 
S  potentem  Gomitem  de  Gcorgium  Gomitem 
de  Cromertie,  I3c.  yujliciarium  Generalem, 
t?  Honorabiles  Viros  Adamum  Cockburne  de 
Ormiftoun  yuficiariujn  Clericuw,  Dominos 
"(oannem  Lauder  de  Fountainhall,  Gulicl- 
mum  Anftruther  de  Eodem,  S  Gilbertum 
Eliot  de  Minto,  ^  Magijirum  Jacobum 
Erskine  de  Grange,  GommiJ/lonarios  'JufH- 
ciani  Di£i.  S.D.N.  Reginte. 

Curia  legitime  affirmata. 

The  faid  Day,  the  Perfons  who  paflcd  upon  the 
AlTize  of  yames  Stirling  of  Keir,  and  others,  re- 
turned their  Verdid:  in  Prefence  of  the  faid  Lords, 
whereof  the  Tenor  follows. 

Edinburgh,  iid  November,  1708. 
The  above  Affize  having  inclofed,  did  choifeSir 
James  Fleeming  of  Rathobyres  their  Chancellor,  and 
Gilbert  Campbell  Merchant  in  Edinburgh,  to  be  their 
Clerk.  And  having  confidered  the  Indidment  pur- 
fued  at  her  Majcfty's  Advocate's  Inftance,  as  having 
fpecial  Warrant  from  her  Majefty  for  that  EiFed, 
againft  James  Stirling  of  Keir,  Archibald  Seton  of 
Touch,  yirchibaldSti  rling  of  Garden,  Charles  Stirling  of 
Ktppendavie,  and'-Tatrick  Edmo/ifon  ofJSeivtoivn;  for 
the  Crime  of  Treafon  and  Lefe-Majefty, with  the  De- 
bate thereupon,  the  Lords  Juftice-General,  juftice- 
Clerk,  and  Commilfioners  of  Jufticiary  their  Intcrlo- 
quitor  pronounced  thereupon,  and  Depoiitions  ot  the 
Witneifcs  adduced.  They  all  in  one  Voice  Find  the  Li- 
bel not  proven.  In  Witnefs  whereof  (written  by  the 
faid  Gilbert  Campbell)  thefe  Prefents  are  fubfcribed  by 
our  faid  Chancellor  and  Clerk,  Day  and  Date  afore- 
fiid.     Sic  fubfcribitur,  James  Fleeming. 

Gilb.  Ca?npbell,  Clerk. 

After  opening  and  reading  of  which  Verdidt  of 
Affize,  the  Lords  Juftice-General,  Jufticc-CIcrk, 
and  Commiffioners  of  Jufticiary,  A(foilzied  the 
Pannels,  and  difmiffed  them  from  the  Bar :  ^Vhcre- 
upon  they  took  InJtruments.     Sic  fubfcribitur. 

Cromertie.  I.  P.  D. 
CLXXXI.    The 
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CLXXXI.  The  Trial  of  Henry  Sacheverell  D.D.  upon 
an  Impeachment  before  the  Houfe  of  Lords  for  High-Crimes  and 
Mifdemeanors,  February  27,  17^^   9  Ann. 


The  Firji  T)ay. 

is  OUT  Eleven  of  the  Clock  the  Lords 
came  from  their  own  Houfe  into  the 
Court  erecfted  in  Uytiiiiiijier-Hall^  for 
the  Trial  o£He//ry  Sache^-.erell^  Dodtor 
in  Divinity,    in  the  manner  following. 

The  Lord  Chancellor's  Gentlemen -Attendants, 
two  and  two. 

The  Clerks  of  the  Houfe  of  Lords,  with  the 
two  Clerks  of  the  Crown  in  the  Courts  of  Chancery 
and  Ktng's-Bejich. 

The  JVIafters  in  Chancery^  tw@  and  two. 

Then  the  Judges. 

The  Peers  Eldelt  Sons,  and  Peers  Minors,  two 
and  two. 

The  Yeoman-Uflier  of  the  Houfe, 

The  Gentleman-Ullier  of  the  Black  Rod. 

Then  the  Peers,  two  and  two,  beginning  with 
the  youngcfi:  Barons. 

The  Serjeant  at  Arms  with  his  Mace. 

Then  one  of  the  Heralds. 

Then  the  Lord  Chancellor  alone. 

The  Lords  being  feated  in  the  Place  for  that  Pur- 
pofe  prepared  in  ff'ejhninJhr-HaUy  and  the  Com- 
mons in  a  Committee  of  the  whole  Houfe  being  in 
the  Scats  prepared  for  them,  and  the  Managers  for 
the  Houfe  being  at  their  Lordfhips  Bar,  the  Serjeant 
at  Arms  made  Proclamations  as  follow. 

Serjeant  at  Jrms.  O  yes  !  Our  Sovereign  Lady 
the  Queen  doth  ftridly  Charge  and  Command  all 
manner  of  Perfons  to  keep  Silence,  upon  Pain  of 
Imprifonment. 

Serjeant  at  Jrms.  O  yes !  Henry  Sacheverelly 
Do6tor  in  Divinitj',  come  forth,  favc  thee  and  thy 
Bail,  or  thou  forteitcll  thy  Recognizance. 

Then  Doftor  Henry  Sacheverell  came  to  the  Bar 
and  kneeled  ^  his  Council,  liz.  Sir  Stmon  Harcoiirty 
Mr.  Dodd^  Mr.  'Phipps^  Mr.  Dee,  and  Dr.  Hench- 
man, {landing  near  him  at  the  Bar ;  and  riling  again 
by  Diredion  of  the  Lord  Chancellor,  the  Serjeant 
at  Arms  again  made  i^roclamation  as  follows. 

Serjeant  at  Anns.  O  yes  !  Whereas  a  Charge  of 
High  Crimes  and  Mifdemeanors  has  been  exhibited 
by  the  Houfe  ot  Commons,  in  the  Nameof  them- 
felves  and  all  the  Commons  of  Great  Britain,  a- 
gainft  Henry  Sacheierel/,  Doftor  in  Divinity ;  all 
I'erfons  concerned  are  to  take  Notice  that  he  now 
ftands  upon  his  Trial,  and  they  may  come  forth,  in 
order  to  make  good  'he  fiid  Charge. 

Lord  Chancellor.  Doctor  Sacheijcrell, 
Lord  Cowf^sr.  it  is  needleis  to  give  you  any  Direftions 
concerning  your  Behaviour  during  the 
Time  of  your  Trial,  or  the  ordering  your  Defence, 
becaufe  the  Lords  have  not  only  allowed,  but  ailigned 
you  the  Council  you  delircd,  Ibme  both  of  the  Ci- 
vil and  Conimon  Law,  who  will  be  well  able  to  di- 
redt  and  advife  you,  not  only  in  the  Subltance,  but 
Form  of  your  Defence.    The  Lords  have  alfo  made 


an  Order  forfummoning  all  fuch  Witneffes  as  you 
have  propounded  to  appear  for  you.  And  that  you 
might  be  the  better  able  to  provide  for  your  De- 
fence, you  have  had  your  Liberty  on  the  firll  Appli- 
cation for  it,  and  giving  Security  for  your  Appear- 
ance ;  you  have  alio  had  ail  the  Time  you  thought 
fit  to  defire,  in  order  to  prepare  for  your  Defence  ; 
So  that  you  ought  ever  to  remember,  that  their 
Lordlhips  have  uled  towards  you  all  the  Indulgence 
you  could  reafonably  expedl. 

Then  the  Clerk,  by  Diredion  of  the  Lord  Chan- 
cellor, read  the  Articles  of  Impeachment,  Dodor 
Sacheverell's  Anfwer,  and  the  Replication  of  the 
Houfe  of  Commons,  as  follows, 

ARTICLES  Exhihited  hy  the  Knights, 
Citizens,  and  BurgelTes  /;;  'Parliament  aJJ'em- 
hled,  in  the  Name  of  'T'hem/ehes  and  of  all  the 
Commons  of  Great  Britain,  againji  Henry  Sa- 
cheverell, DoBor  in  Divinity,  in  Matntenancs 
of  their  Impeachment  againji  him  for  High  Crimes 
and  Mifdemeanors. 

WHereas  his  late  Majelly  King  JVilliam  the 
Third,  then  Prince  oi  Orange,  did  with  aa 
armed  Force  undertake  a  glorious  Enterprize,  for 
delivering  this  Kingdom  from  Popery  and  Arbitrary 
Power;  and  divers  Subjedls  of  this  Realm,  wellat- 
feCted  to  their  Country,  joined  with  and  aihfted  his 
late  Majefty  in  the  faid  Enterprize  :  And  it  having 
pleas'd  Almighty  God  to  crow  n  the  fame  with  Suc- 
cefs,  the  late  happy  Revolution  did  takeEfFect,  and 
was  eftablilhed.  And  whereas  the  faid  glorious  En- 
terprize is  approved  by  leveral  A6ls  of  Parliament^ 
and  amongil  others,  by  an  A£t  made  in  the  firft 
Year  of  the  Reign  of  King  JVtlliam  and  Queen  Ma- 
ry,  Entituled,  An  Act,  declaring  the  Rights  and  Li- 
berties of  the  SiibjeB-,  and  fettling  the  SiicceJJton  of  the 
Crown ;  and  alfo  by  one  other  Kdi  made  in  thefamc 
Year,  Entituled,  An  A3  for  preventing  Vexatious 
Suits,  againji  fuch  as  aEledm  order  to  the  bringing  in 
their  Majejiies,  or  for  their  Service ;  and  alfo  by  one 
other  Adi  made  in  the  fame  Year,  Entituled,  Au 
Ail  jor  appropriating  certain  Duties  for  paying  the 
States  General  of  the  United  Provinces,  their  Char- 
ges for  his  Majejiy's  Expedition  into  this  Kingdom^ 
and  for  other  U/es  ;  And  the  Airings  of  the /aid 
'well-affeBed  SuhjeHs  in  Aid  and  '^arfuance  of  the 
faid  Enterprize,  are  alfo  declared  to  have  been  Ne- 
celKiry,  and  that  the  fame  ought  to  be  juitiiied. 
And  whereas  the  happy  and  blelfed  Confequences 
of  the  faid  Revolution  are,  the  Enjoyment  of  the 
Light  of  God's  true  Religion  Jt-ftablilhed  among 
us,  and  of  the  Laws  and  Liberties  of  the  King- 
dom ;  the  Unitbg  her  Majefty's  Proteftant  Subjefts 
in  Intereil  and  Alfedion,  by  a  legal  Indulgence 
or  Toleration  granted  to  Diflenters  ;  the  Prefer- 
vation  of  her  Majefty's  Sacred  Perfon ;  the  many 
and  continual  Benefits  ariling  from  her  Majefty's 
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-wife  and  glorious  Adminiftration,  mA  the  Profped 
of  Happincfs  for  future  Ages,  by  the  Settlement  ot 
the  Succeffion  of  the  Crown  in  the  Protcftant  Line, 
and  the  Union  of  the  two  Kingdoms.  And  where- 
as the  Lords  Spiritual  and  Tcmpor.tl,  and  Com- 
mons in  Parliament  alfemblcd,  did,  by  their  Ad- 
drels  of  the  Seventeenth  oi  D<: ember ^  in  the  \  car 
of  our  Lord,  One  thoufmd  feven  hundred  and  five, 
lay  before  her  Alajefty  the  following  Vote  or  Relo- 
lution,  vtz.  That  the  Church  o/' England,  as  by  Laiv 
Ejiablilhed^  tchich  was  refcned  from  the  estremji 
Danger  by  King  William  the  Thirdy  of  glorious  Me- 
viory^  is  m-iv^  by  God's  Bi'ejwg,  under  the  happy 
Reign  of  her  Majejfy,  in  a  nicjt  fafe  and  floiirifhing 
Condition  \  and  that  vjhoever  goes  about  tcftiggeji  or  in- 
jhmate  that  the  Church  is  in  Banger  under  her  Ma- 
jefty's  Jdminifration,  is  an  Enemy  to  the  <^ieen^  the 
Churchy  and  the  Kingdom  :  And  by  their  faid  Ad- 
drefs,  did  humbly  befeech  her  Majefty  to  take  ef- 
fectual Meafures  for  making  the  faid  Vote  or  Refo- 
lution  publick,  and  alfo  for  Punifhing  the  Authors 
and  Spreaders  of  fuch  feditious  and  fcandalous  Re- 
ports ;  and  on  the  twentieth  Day  of  the  fame  De- 
cember^ her  Majefty  was  pleafed  to  ilTue  her  Royal 
Proclamation  accordingly.  Yet  neverthelefs,  the  faid 
-Henry  Sacheverell  preach'd  a  Sermon  at  the  Affizes 
■held  at  Derby,  Juguji  the  Fifteenth,  in  the  Year  of 
-our  Lord,  One  thoufand  feven  hundred  and  nine, 
and  afterwards  publifhed  the  fame  in  Print,  with  a 
Dedication  thereof ;  and  the  faid  Henry  Sacheverell 
alfo  preach'd  a  Sermon  at  the  Cathedral  Church  of 
St.  'Taul,  before  the  Lord-Mayor,  Aldermen,  and 
Citizens  of  London,  on  the  fifth  Day  of  ISovember 
laft,  being  the  Anniverfary  Thankigiving  to  Al- 
mighty God,  for  the  Deliverance  from  the  Gun- 
foivder-Treafony  and  for  beginning  the  late^  happy 
Revolution,  by  giving  his  late  Majefty  a  fafe  Arri- 
val here,  and  for  compleating  the  fame,  by  making 
all  Oppofition  fall  before  him,  till  he  became  our 
King  and  Governor ;  which  faid  Sermon,  he  the  faid 
Henry  Sacheverell  likewife'  publiilied  in  Print,  with 
a  Dedication  thereof  to  Sir  Samuel  Garrard,  Ba- 
ronet, Lord  Mayor  of  the  City  of  London  ;  and 
with  a  wicked,  malicious,  and  Seditious  Intention 
to  undermine  and  fubvert  her  Majefty 's  Govern- 
ment and  the  Proteftant  Succelfion  as  by  Law  Efta- 
blilhed ;  to  de&me  her  Majefty 's  Adminiftration ; 
to  afperfe  the  Memory  of  his  late  Majefty  ;  to  tra- 
duce and  condemn  the  late  happy  Revolution  ;  to 
contradid  and  arraign  the  Reiblutions  of  both 
Houfes  of  Parliament ;  to  create  Jealoufies  and  Di- 
viiions  amongft  her  Majefty's  Subjeds  ;  and  to  in- 
cite them  to  Sedition  and  Rebellion. 

ARTICLE    L 

He,  the  faid  Henry  Sacheverell,  in  his  faid  Ser- 
mon preach'd  at  St.  'Paul's,  doth  fuggeft  and  main- 
tain, That  the  necejfary  Means  us^'d  to  bring  about 
the  faid  happy  Revolution,  'v:ere  odious  and  Unjujii- 
fable :  That  his  late  Majefy,  in  his  Declaration, 
difclaimed  the  leaji  Imputation  of  Refijfance  ;  and 
that  to  impute  Refi/tance  to  the  faid  Revolution,  is  to 
caft  black  and  odious  Colours  upon  his  late  Majejiy 
and  the  faid  Revolution. 

A  R  T  I  C  L  E    II. 

He,  the  (iiid  Henry  Sacheverell,  in  his  faid  Ser- 
mon preach'd  at  St.  haul's,  doth  fuggeft  and  main- 
tain, That  the  aforefaid  Toleration,  granted  by  Law, 
is  unreafonable,  and  the  Jlloivance  of  it  Unwarrant- 
able :   And  ajfirts.  That  he  is  a  Falfe  Brother  with 


relation  to  God,  Religion,  or  the  Church,  who  defends 
Toleration  and  Liberty  of  Confcience  :  That  ^leeiz 
Elizabeth  was  deluded  by  Jrchbifhop  Grindall,  whom 
be  fcurrilou/ly  calls  a  Falfe  Son  of  the  Church,  and 
a  Perfidious  Prelate,  to  the  Toleration  of  the  Gene- 
vian  Difcipline  :  And  that  it  is  the  Duty  cffupcrior 
'T'af.ors  to  thunder  out  their  Ecclejjajiical  Anathema's 
againiJ  "-Terfons  intituled  to  the  Benefit  of  the  faid 
Toleration ;  and  infolently  dares,  or  defies,  any  'Power 
on  Earth  to  Reverfe  fuch  Sentences. 

ARTICLE    III. 

He,  the  faid  Henry  Sacheverell,  in  his  faid  Ser- 
mon preach'd  at  St.  'Taal's.,  doth  falfely  and  fedi- 
tioully  fuggeft  and  aflert,  That  the  Church  of  F.ng- 
land  is  in  a  Condition  of  great  '■Peril  and  Adverfity  un- 
der her  Majejiy  s  Adniinijiration  ;  and  in  order  to 
Arraign  and  Blacken  the  faid  Vote  or  Rcfclution  of 
bith  Houfes  of  Parliament,  approved  by  her  Majejiy 
as  aforefaid,  he,  in  Oppofition  thereto,  doth  fuggcj'i 
the  Church  to  be  in  Danger  ;  and,  as  a  'L'arallel,  men- 
tions a  Vote,  That  the  'P^erfun  of  King  Charles  the 
Firjt  was  voted  to  be  out  of  Danger  at  the  fame  time 
that  his  Murderers  were  confpiring  his  Death  ;  there- 
by wickedly  and  waliciotifJy  infinuating.  That  the 
Members  of  both  Houfes,  who  pafs'd  the  faid  Vote., 
were  then  confpiring  the  Ruin  of  the  Church, 

A  R  T  I  C  L  E    IV. 

He,  the  faid  Henry  Sachevrrell,  in  his  faid  Ser- 
mons and  Books,  doth  falfely  and  malicioufly  fug- 
geft, That  her  Majejiy's  Adminifiration,  both  in  Ec- 
cle/iajfical  and  Civil  Affairs,  tends  to  the  Dejlrucfion 
of  the  Conjiitution  :  And  that  there  are  Men  of 
Chara^ers  and  Stations  in  Church  and  State  who  are 
Falfe  Brethren,  and  do  themfelves  weaken,  under-' 
mine,  and  betray,  and  do  encourage,  and  put  it  in  the 
'Power  of  others,  who  are  prof effed  Enemies,  to  over-* 
turn  and  dejiroy  the  Conjfitution  and  Ejiablijlrment ; 
andchargeth  herMajejiy,  and  thofe  in  Authority  un" 
der  Her,  both  in  Church  and  State,  with  a  general 
Male- Adminifiration  :  And  as  a  publick  Incendiary y 
he  perfuades  her  Majejiy's  Suhjefls  to  keep  up  a  Di- 
jiindion  of  V actions  and  'P'arties  ;  injfills  groundlefs 
yealoufies,  foments  dejiruliive  Divifions  among  theniy 
and  excites  andfiirs  them  up  to  Arms  and  Violence  .* 
And  that  his  faid  malicious  and  feditious  Suggejiions 
may  make  thejironger  Imprejfion  upon  the  Minds  of 
her  Majejiy's  SubjeBs,  he  the  faid  Henry  Sacheverell 
doth  wickedly  wreji  and  pervert  divers  Texts  and 
'P'aJ/ages  of  Holy  Scripture.  ■■•--■ 

All  which  Crimes  and  Mifdcmeanors  the  Com- 
mons are  ready  to  prove,  not  only  by  the  general 
Scope  of  the  fame  Sermons  or  Books,  but  likewife 
by  fevcral  Claufes,  Sentences,  andExpreffions  in  the 
faid  Sermons  or  Books  contained ;  and  that  he  the 
faid  Henry  Sacheverell,  by  preaching  the  Sermons, 
and  publilliing  the  Books  aforefaid,  did  abufe  his 
Holy  Function,  and  hath  nioft  grievoufly  offended 
againft  the  Peace  of  her  Majefty,  her  Crown  and 
Dignity,  the  Rights  and  Liberties  of  the  Subjed", 
the  Laws  and  Statutes  of  this  Kingdom,  and  the 
Profperity  and  good  Government  of  the  fame.  And 
the  faid  Commons,  by  Protcftation,  fiving  to  them- 
felves the  Liberty  of  Exhibiting  at  any  time 
hereafter,  any  other  Article  or  Impeachment  againft 
the  fiid  Henry  Sacheverell;  and  alfo  of  replying  to 
his  Anfwers,  or  any  of  them,  and  of  offering  Proofs 
of  all  the  Premifes,   or  of  any  of  them,  and  of  any 

other 


for  High-Crimes  md  Mifdemeanors. 


1709. 

other  Article  or  Impeachment  that  fhall  be  exhibited 
by  them,  as  the  Gale  according  to  Gourfe  of  Parlia- 
ment ihall  require,  do  pray  that  he  the  faid  Henry 
Siicheverell  be  put  to  anfwer  to  all  and  every  the 
Premifes ;  and  that  fuch  Proceeding,  Examination, 
Trial,  Judgment  and  exemplary  Puniihment,  may 
be  thereupon  had  and  executed,  as  is  agreeable  to 
Law  and  Juftice. 

"the  ANSWER  of  Henry  Sacheverell  T>onor 
in  'Dwinity^  to  the  Articles  Exhibited 
ly  the  Knights,  Citizens,  and  Burgelles  in 
parliament  Jjjembled^  in  the  Name  ofthem- 
fehes  and  of  all  the  Commons  of  Great 
Britain,  in  Maintenance  of  their  Impeach- 
ment againfi  him  for  High  Crimes  and  Mif- 
demeanors. 

TH  E  faid  Henry  Sacheverell^  faving  to  himfelf 
all  Advantages  of  Exception  to  the  faid  Arti- 
cles for  the  Generality,  Uncertainty  andlnfufficiency 
thereof,  and  ot  not  being  prejudiced  by  any  Words 
or  want  of  Form  in  this  his  Anfwer,  admits.  That  at 
the  Requeft  o£  George  Sacheverelly  Efq;  High  Sheriff 
of  the  County  of  Derby ^  he  preached  a  Sermon  at 
the  Affizes  held  for  that  County,  on  the  15th  Day  of 
^iigupy  one  thoufand  feven  hundred  and  nine ; 
and  that  at  the  Defire  of  the  Right  Honourable  Sir 
Samuel  Garrard^  Baronet,  Lord  Mayor  of  the  City 
of  Londofij  he  alfo  preached  a  Sermon  at  the  Ca- 
thedral Church  of  St,  <P<a«/,  before  the  faid  Lord 
Mayor,  and  the  Aldermen  and  Citizens  o£  Loudon^ 
on  the  fifth  Day  of  November  laft ;  and  that  he 
caufed  the  faid  Sermons  to  be  Printed :  But  denies 
that  he  Preached,  or  caufed  the  fame  to  be  Printed 
or  Publifhed,  with  any  fuch  wicked,  malicious  or 
feditious  Intent,  as  in  the  Preamble  of  the  faid  Ar- 
ticles is  affirmed ;  the  faid  Henry  Sacheverell  havbg 
been  induced  to  print  the  Sermon  he  preached  at 
JDerby^  at  the  Requeft  of  the  Gentlemen  of  the 
Grand  Jury  for  that  County,   to  whom  he  humbly 

Jjrefumed  to  dedicate  the  fame,  as  the  moft  pub- 
ick  Acknowledgment  he  was  capable  of  making, 
for  the  peculiar  Honour  he  had  received  by  their 
publick  Approbation  of  that  Sermon.  And  the 
laid  Lord  Mayor  having  been  pleafed  to  exprefs  his 
good  Liking  of  the  faid  Sermon  preached  at  St. 
^aul'sy  the  faid  Henry  Sacheverell,  at  his  Requeft, 
caufed  the  fame  to  be  printed,  with  a  Dedication 
thereof  to  him.  And  for  Anfwer  to  the  faid  Ar- 
ticles,  humbly  faith, 

jinfixer  to  the  Firji  Article. 

To  the  firft  Part  of  the  Firft  Article,  the  faid 
Henry  Sacheverell  denies,  That,  in  his  faid  Sermon 
preached  at  St.  haul's,  he  doth  fnggeji  and  maintain, 
that  the  necejj'ary  Means  tifed  to  bring  about  the 
happy  Revolution  were  odious  and  unjujltfiable.  Nor 
doth  he  in  any  Part  of  that  Sermon  affirm  any 
Thing  concerning  the  neceffary  Means  ufed  to 
bring  about  the  happy  Revolution.  The  faid  Henry 
Sacheverell  is  fo  far  from  reflecting  on  his  late  Ma- 
jefty,  or  the  happy  Revolution,  that  he  endeavours, 
in  that  Sermon,  to  clear  the  Revolution,  and  his  late 
Majefty,  from  the  black  and  odious  Colours  which 
their  greateft  Enemies  had  endeavoured  to  caft  upon 
both. 

And  as  to  that  Part  of  the  faid  Article,  whereby 
the  laid  Henry  Sacheverell  is  charged  vixthfuggejiing 
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and  maintaining,  that  his  late  Majejiy^  in  his  Decla- 
ration,  difclatmed  the  leaji  Imputation  of  Rejjjiance  ^ 
the  faid  Henry  Sacheverell  doth  acknowledge  him- 
felf to  have  made  fuch  Suggeftion  ;  and  declares^ 
that  he  made  it  not  in  Dilhonour,  but  in  Vindica- 
tion of  his  faid  Majefty.  The  Refiftance  the  faid 
Henry  Sacheverell  reprefents  the  late  King  to  have 
difclaimed,  being  fuch  a  Refiftanee  as  tended  to  the 
Conqueft  of  this  Realm,  as  plainly  appears  from 
that  Part  of  his  late  Majefty's  Declaration  which  is 
referred  to,  and  yerbatitn  fet  forth  at  the  Bottom  of 
the  fame  Page,  in  which  he  mentions  his  late  Ma- 
jefty's  declaiming  any  fuch  Imputation. 

Whether  the  iaid  Henry  Sacheverell  was  miftakcn 
or  not,  in  expreffing  himfelf  as  if  the  late  King  had 
difclaimed  any  Imputation  of  Reliftance,  when  he 
the  faid  Henry  Sacheverell  meant  thereby,  that  the 
late  King  difclaimed  the  Imputation  of  a  Defign  of 
Conqueft,  he  humbly  conceives,  fuch  a  Suggeftion 
by  him,  plainly  deligned  for  the  Honour  of  the 
late  King,  cannot  in  any  rcafonable  Conftrudlion 
be  thought  a  Refledion  on  his  faid  Majefty,  or 
deemed  any  Crime  or  Mifdemeanor. 

For  the  further  Juftificarion  of  what  the  faid 
Henry  Sacheverell  faid  in  Reference  to  his  late  Ma- 
iefty's  having  difclaimed  any  the  leatt  Imputation  of 
Reliftance,  the  faid  Henry  Sacheverell  humbly  ob- 
ferves.  That  in  his  late  Majefty's  Declaration,  the 
following  Paffages  are  contained  :  Jfe  have  thought 
jit  to  go  over  to  England,  and  to  carry  over  with  as  a 
Force,  fufficient,  by  the  Bleffing  of  God,  to  defend 
our  felves  from  the  Violence  oj  Evil  Counfellors.——' 
We  think  fit  to  declare,  that  this  our  Expedition  is 
intended  for  no  other  Defign,  but  to  have  a  free  and 
lawful  'Parliament  ajjembled. 

As  to  the  laft  Charge  in  the  faid  Article,  the  faid 
Henry  Sacheverell  denies.  That  he  doth  in  his  faid 
Sermon  fuggefi  and  maintain,  that  to  impute  Re- 
fijiance  to  the  faid  Revolution,  is  to  cafi  Mack  and 
odious  Colours  upon  his  late  Majefty  and  the  faid 
Revolution.  The  Perfons  whom  the  faid  Henry 
Sacheverell,  in  his  Sermon  defcribes,  as  cafting  black 
and  odious  Colours  upon  his  late  Majefty  and  the 
Revolution ;  are  not  thofe  who  impute  Reliftance  to 
the  late  Revolution,  of  whom  the  faid  Henry  Sa- 
cheverell affirms  nothing,  but  thofe  new  'Treachers 
and  new  'Politicians,  who  teach,  in  Contradiiiion  to 
both  Go/pel  and  the  Laws,  that  the  'People  have  the 
'Power  vejfed  in  them,  the  Fountain  and  Original 
of  it,  to  cancel  their  Allegiance  at  their  'Tleafure^ 
and  to  call  their  Sovereign  to  account  for  High 
Treafon  againfi  his  Subjects  \  nay,  and  to  de- 
throne and  murder  him  for  a  Criminal,  as  they  did 
the  Royal  Martyr  by  a  judiciary  Sentence;  who  are 
Maintainers  of  Jntimonarchical  Schemes,  and  of  fuch 
damnable  'Tofitions  as  are,  by  the  Laws  of  Church 
and  State,  condemned  for  Rebellion  and  High  Treafon'^ 
and  who  urge  the  Revolution  in  Defence  of  fuch  'Prin- 
ciples. Unlefs  therefore  thofe  who  impute  Refiftance 
to  the  Revolution,  be  the  fame  with  thofe  new 
Preachers  and  new  Politicians  above  fpecified,  the 
faid  Henry  Sacheverell  affirms  nothing  concerning 
them. 

The  faid  Henry  Sacheverell,  upon  the  ftrideft 
Search  into  his  faid  Sermon  preached  at  St.  'Paul's^ 
doth  not  find  that  he  hath  given  any  the  lealt 
colourable  Pretence  for  the  Accufation  exhibited 
againft  him  in  this  firft  Article,  but  barely  by  his 
Afferting  the  utter  Illegality  of  Reliftance  to  the 
fupream  Power  upon  any  Pretence  whatfoever;  for 
which  Aflertion,  he  humbly  conceives  he  hath  the 
Authority  of  the  Church  of  England,  which  in  di- 


ver* 
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vci-s  Tiifla^es  ol'  her  Homili-s,  too  large  and  too^nu-     bdlious^Papifts,  and^becaufe  the  JL.awfulnefs  of  re- 


in c  reus 


A?. 


to°bc  here  fpccificd,  but  by  the  laid  Hcjiry 


bd 


rbcverell  ready  to  be  produced,-  hath  taught  and^ 
inculcated  thio  DoClnne,  as  founded  on  the  Word  o± 
God;  particularly  in  the  iecond  Part  ot  the  Sermon 
of  Obedience,  contained  in  the  iormer  Book  of 
Honiilicsj  fet  forth  in  the  Time  of  King  Echvard 
the  Vlth,  where  are  thcfc  Words:  Hen  good  'Teo- 
■bk,   la  us  all  vmrk  diligently  :    It  is  mt  lawjul^  for 


lifting  the  fupream  Power,  was  originally  a  Popifli 
Dodtrine ;  for  which  Reafons,  as  he  humbly  con- 
ceives, the  Rubrick  of  the  Office  appointed  for 
that  Day,  by  her  late  Majefty  Queen  Mary  (of  blef- 
fed  Memory)  direfts,  That  after  the  Creed,  if  there 
be  no  Sermon,  Ihall  be  read  one  of  the  fix  Homi- 
lies againft  Rebellion. 

W  hilft  therefore  the  Church  oi England  as  by  Law 


'Ipferiors  and  SuHeffs  m  'any  Cafe  to  rejift  and  fiand    Eftablilhed,  is  in  a  fafe  and  flourifliing  Condition  un. 
'■^      •■     •     -  •-"  ''^\^-iX)!Cs  Words  he     dcr  her  Majefty 's  happy  Adminiftration;  whilft  Po 


againft  the fuperior'Toivers-^   jor  St.                                                 -'.',■,-       j -n    .  ,x  , 

plain,  that  -xhofoever  withjiandeth,  (Jj  all  get  to  them-    pifti  Tenets  are  byall  good  Proteftants^ondemned 
fVves  Damnation-^  for  whofuen:er'iviihJiandeth,-imth-         -    .     - 


' ftandeth  the  Ordinance  of  God. 

Which  fiid  Book  of  Homilies  is  affirmed  in  one 
of  the  Thirty  Nine  Articles  of  Religion,  W'hich 
concern  the  Confclfion  of  the  true  Chriftian  Faith, 
to  contain  a  godly  and  wholefome  Doftrine,  and  is 
ordered  to  be  read  in  Churches,  by  the  Minifters, 
diligently  and  diftindly,  that  they  may  be  under- 
ftanded  of  the  People.  And  the  faid  Henry  Sache- 
verell, in  further  Maintenance  of  the  faid  Dodrine 
and  Polition,  contained  in  the  Books  of  Homilies, 
and  of  the  Authority  of  thofe  Books,  faith.  That 
by  an  Acl  of  Parliament  made  in  the  thirteenth 
Year  of  the  Reign  of  Queen  Elizabeth,  intituled, 
.A]i  Att  for  the  Minifers  of  the  Church  to  be  of  found 
Religion,  'Tis cnaded,  That  no^erfon  jhoiild there- 
after be  admitted  to  any  Benefice  with  Cure,  except  he 
flould  firfi  have  fubfcrihed  the  faid  Articles  in  the 
''^Pre fence  of  the  Ordinary,  and  pnblickly  read  the  fame 
in  the  '-Parijl  Church  of  that  Benefice,  with  Declara- 
tion of  his  unfeigned  yJj/ent  to  the  fame.  And  that 
by  an  A61  made  in  the  fifth  Year  of  her  prefent  Ma- 
jefty's  Reign,  intituled.  An  J3  for  fecuring  the 
"C/^/ziv/^  0/ England  (75  by  haw  efiablifijed :  It  was 
enaded.  That  the  faid  Ail,  made  in  the  faid  thir- 
teenth Tear  of  the  Reign  of  %ueen  Elizabeth,  fioould 
remain  and  be  in  full  Force  for  ever ;  and  be  inferted 
in  exprefs  Terms  in  any  JSl  which  fijould  he  made  for 
ratifying  the  Union  of  the  two  Kingdoms  of  England 
and  Scotland  ^  and  therein  declared  to  be  an  efjential 
and  fundamental  Part  thereof.  And  the  fud  Ad  was 
accordingly  inferted  in  exprefs  Terms,  in  an  Ad 
ibr  the  Union  of  the  two  Kingdoms ;  and  thereby 
ratiticd  and  declared  to  be  an  eifential  and  funda- 
mental Part  thei-eof 

And  the  fiid  Henry  Sacheverell  doth  further  hum- 
bly in  lift,  and  is  adviied,  that  the  aforefaid  Affertion 
is  agreeable  to,  and  warranted  by,  the  Common 
Law  of  England,  and  divers  Adts  of  Parliament 
novv  remaining  in  full  Force. 

The  faid  He}ny  Sacheverell  (^o^  with  all  Humility 
aver  the  illegality  of  P^efiftance  on  any  Pretence 
v/hatibevcr  to  be  the  Dodrine  of  the  Church 
of  England,  and  to  have  been  the  general_  Opi- 
nion of  our  moft  orthodox  and  able  Divines, 
from  the  Time  of  the  Reformation  to  this  Day : 
This  Dodrine  hath  in  the  moft  folemn  Manner 
been  taught  in  that  Univernty,  whereof  he  hath 
been  for  "more  than  twenty  Years  a  Member;^  this 
hath  been  often,  with  publick  Approbation  of  each 
Houfe  of  Parliament,  preached  and  printed ;  and 
in  Terms  oi  greater  Force  than  any  ufed  by  the 
faid  Henry  Sacheverell,  hath  by  the  Right  Reverend 
Fathers  of  our  Church,    dead  and  living,    been 


and  abhorred  ;  vvhilft  the  Laws  of  this  Realm  con 
tinue  in  their  full  Force  and  Vigour,  the  faid  Henry 
Sacheverell  humbly  hopes,  that  a  dutiful  Son  of 
that  Church,  a  fmcere  Proteftant,  and  a  faithful 
Subjed  of  her  Majefty,  fhall  not  fuffer  for  alferting 
the  Dodrine  of  Non-reliftance  of  the  fupream 
Powers.  But  if  this  Dodrine  be  declared  errone- 
and  it  fliould  pleafe  God  that  he  fhould  fuffer 


ous. 


avowed  and  maintamco. 


for  alferting  it,  he  trufts  that  God  will  enable  him 
to  fhew  his  fteady  Belief  of  this  Dodrine,  by  a 
meek  and  patient  Refignation  to  whatever  fhall  be- 
fall him  on  that  Account, 

Anfwer  to  the  Second  Article. 

To  that  Part  of  the  fecond  Article,  which  charges, 
that  he  the  faid  Henry  Sacheverell  doth  fuggcft  and 
maintain,  That  the  Toleration  granted  by  Laiv  is  un- 
reafonable,  and  the  Allowance  of  it  unwarrajjtable^ 
the  faid  Henry  Sacheverell  faith,  That,  upon  the 
moft  diligent  Enquiry,  he  hath  not  been  able  to  in- 
form himfelf,  that  a  Toleration  hath  been  granted 
by  Law  ;  but  admits,  that  an  Ad  did  pafs  in  the 
firfl  Year  of  King  William  and  Queen  Mary,  intitu- 
led. An  AB  for  exempting  their  Majefttes  Protejiant 
SubjeBs  difi'enting  from  the  Clour ch  of  England,  f-om 
the  Penalties  of  certain  Laws.  Which  Exemption 
the  faid  Henry  Sacheverell  doth  not  any  where 
maintain  or  fuggeft  to  be  unrcafonable ;  or  that  the 
Allowance  of  it  is  unwarrantable ;  but  hoped,  that 
he  had  prevented  any  fuch  Mifapprehenlion,  by  de- 
claring his  lincere  Meaning  in  thefc  Words,  contained 
in  his  Sermon  preached  at  St.  ^Paul's;  — Izvouldnot 
he  here  mifunderfiood,  as  if  I  intended  to  cafi  the  leaf  f 
invidious  RefleBion  upon  that  Indulgence  which  the 
Government  hath  condefcended  to  give  them,  which  I 
am  fare  all  thofe  who  wifb  well  to  our  Church,  are 
ready  to  grant  to  Confidences  truly  ficrupulous ;  let 
them  enjoy  it  in  the  full  Limits  the  Law  has  pre- 
ficribed  them. 

If  there  be  any  other  Expreflions  concerning  To- 
leration, which  may  feem  to  carry  a  dubious  Senfe 
in  any  other  Parts  of  his  Sermon,  he  hopes  that 
they  will  not  be  applied  to  the  Exemption  granted 
by  Law,  but  will  be  interpreted  agreeably  to  his 
avowed  Approbation  of  that  Law. 

And  to  fuch  Part  of  the  faid  fecond  Article, 
as  charges,  that  he  the  fiid  Henry  Sacheverell  aflerts, 
That  he  is  afalfie  Brother  with  Relation  to  God,  Reli- 
gion, or  the  Church,  who  defends  Toleration  and 
Liberty  of  Confidence;  he  the  faid  Henry  Sache- 
verell faith.  That  he  having  fo  plainly  declared 
himfelf  in  Favour  of  the  Exemption  granted  by 
Law,  when  he  blames  thofe,  who,  upon  all  Oc- 
calions,    defend  Toleration  and  Liberty  of^Con- 


A.r,d  the  laid  Henry  Sacheverell  was  the  rather  in-  fciencc,  cannot  be  thought  to  refled  on  the  Defen. 
duccd  to  prcachagainft  the  Dodrine  of  Refiftance  of  ders  of  that  legal  Exemption  or  Indulgence  which 
the  fupream  Power  upon  the  fifth  Day  of  November,  he  himfelf'  approves  and  defends :  He  doth  indeed 
becauic  on  that  Day  the  Church  commemorates  our  fuggeft  it  to  be  one  Part  of  the  Charader  of  a  falfe 
Deliverance  from  the  traitcrous  Attempts  of  re-    Brother,   upon  all  Occafions  to  defend  Toleration  and 

Liberty 
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Liberty  uf  CoKiliawe-^  and  to  exciife  the  Separation^ 
lay  thi  Fault  upon  the  true  Sons  of  the  Churchy  for 
carrying  Matters  too  high.  ^Vhich  unhcrfal  De- 
fence (it"  Toleration,  and  Exculc  of  Scparauon,  at- 
tended with  the  laying  the  Fault  of  luch  Separa- 
tion upon  the  true  Sons  of  the  Church,  are  by  him 
jointly  mentioned  in  one  and  the  fame  Claulc  of 
the  Sentence,  and  in  one  and  the  fame  Branch  of 
the  Character.  So  that  his  Reilection  doth  not 
extend  to  all  who  dcknd  Toleration  and  Liberty 
of  Confcience,  much  leis  to  thofe  who  defend  the 
Exemption  granted  by  Law  to  Protellant  Dilfen- 
tcrs  ;  but  to  fuch  onlj-,  who  at  the  lame  Time 
they  defend  uni\erlal  Toleration  and  Liberty  oi^ 
Confcience,  do  alfo  excufe  the  Separation,  and  lay 
the  Fault  thereof  upon  the  true  Sons  of  the  Church, 
for  carr^  ing  Matters  too  high.  And  thcle  he  did 
then,  and  liill  doth,  with  all  Humility,  conceive 
to  be  jullly  blameable,  and,  if  Members  of  this 
Church,  to  be  iaifc  Brethren. 

And  as  to  that  Part  of  the  fecond  Article, 
whereby  the  {MdHeiiry  Sacheverell  is  charged  with 
aflcrting,  That  ^feen  Elizabeth  ivas  ciduded  by 
Archhijhop  Grindall,  to  the  Toleration  of  the  Ge- 
nevian  DifjifUne  •  he  the  fiid  Henry  Saeheierell 
faith,  he  humbly  conceives  he  hath  good  Authority 
from  the  Hiilories  and  Monuments  of  thoic  Times 
for  fuch  Allertion  ;  but  whether  he  hath,  or  hath 
not,  he  hum.bly  apprehends  fuch  Alfertion  to  be 
no  Proof  of  his  maintaining  or  fuggefting.  That 
the  Exemption  ot'  Proteftant  Subjects  dilfenting 
from  the  Church  of  England  from  the  Penalties  of 
certain  Laws,  granted  by  an  A&.  made  in  the  firlt 
Year  of  the  Reign  of  King  JVdUani  and  Queen 
Maryy  (which  Exemption  he  fuppofjs  to  be  in- 
tended by  the  legal  Indulgence  or  Toleration 
granted  to  Dilfenters,  mention'd  in  the  Preamble  of 
the  Articles,  and  by  the  Toleration  granted  by 
Law,  mentioned  in  this  fecond  Article)  is  unrea- 
fonablc,  or  the  Allowance  of  it  unwarrantable.  For 
he  is  humbly  ot  Opinion,  that  there  is  a  wide  and 
manitell  Dirtcrence  between  a  Toleration  of  the 
Genevian  Dilcipline,  and  an  Exemption  of  Protc- 
ftant  Dilicntcrs  from  the  Penalties  of  certain  Laws  ^ 
between  a  Toleration  allowed  meerly  by  the  Re- 
gal Power,  and  an  Exemption  granted  by  Ad:  of 
Parliam^cnt  ;  which  Exemption  he  is  fo  fir  from 
thinking  unre;ilonable  or  unwarrantable,  that  from 
the  bottom  of  his  Heart  he  wifheth  it,  under  the 
fame  Rcltridiions  and  Limitations,  extended  to 
all  her  Majelty's  Proteltant  Subjcds  throughout 
the  whole  Kingdom  ot' Great  Britain. 

And  as  to  fuch  Part  of  the  fecond  Article, 
Avhercby  the  laid  Henry  Sacheverell  is  charged  zvith 
fcurriloi'.lly  calling  the  [aid  Archbiftjop  Grindall  a 
falfe  Son  of  the  Church.,  and  a  perfidious  Trelate  ^ 
the  laid  Henry  Sacheverell  humbly  hopes,  that  any 
harlliExpreffions  he  hath  ufed  concerning  that  Pre- 
late may  be  rather  excufed,  becaulc  the  laid  Arch- 
bilhop  having  permitted  Innovations  to  be  ob- 
truded on  the  Church,  did  thereby  incur  the  high 
Difpleailire  ol  io  good  and  pious  a  Princcfs  as 
Queen  Elizabeth,  by  whole  Order  he  was  fulJDcnd- 
ed,  and  continucci  under  fuch  Sufpenlion  to  the 
Dav  of  his  D^ath.  However,  the  laid  Henry  Sa- 
cheverell prclumes,  that  no  Words  Ipoken  of  an 
Archbiiliop  abo\e  one  hundred  and  twenty  Years 
lince  deceafed,  will,  in  Conltruclion  of  Law,  a- 
mount  to  an  high  Crime  and  Mifdemeanor. 

And  as  to  fuch  ParX  of  the  fecond  Article, 
wherebv  the  fiid  Henry  Sacheverell  is  charo-edwith 
mamtaining,  That  it  is  thcDiity  oi fiiperionr^ aftors 
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to  thunder  out  their  Eccle/iajhcal  An-xth.cm:is  again  ji 
'-Terfons  entttulcd  to  the  Benefit  of  the  ('aid  Tolerait- 


on 


,  he  the  laid  Henry  Sacheverell  faith,  I'hat  he 
doth  not  maintain  or  fuggcll  that  it  is  the  Duty 
ot  fuperiour  Pallors  to  thunder  out  EccleliaiUcal 
Jnatheuiai  againft  Pcrlons  entituled  to  the  Benefit 
of  the  Toleration  ;  which  Perfons,  where  he  fpeak? 
ot  iuch  Anathema  i,.,  are  neither  by  him  juentioncd 
nor  intended  ;  but  if  the  Expreffions  by  him  un- 
applied to  any,  mult  be  determined  to  any  one 
lort  of  Perfons,  he  humbly  conceives,  thatthe  Con- 
nection oi  his  Dilcourfe  will  determine  them  to 
thofe  f  hi f, tat  teal  and  faBicv.s  '-Perfons.,  isjho  take 
'^ermijjion  for  "-Vower.,  'and  advance  Toleration  im- 
mediately into  an  Ejlablipnian  ;  and  fuch  fchif- 
matical  and  fadious  Perfons,  he  hum.bl}'  appre- 
hends, are  not  the  Perfons  entituled  to  the  Bene- 
fit ot  the  Ad:  ot  Exemption,  which  wasdeiigned 
only  to  give  fome  Eafe  to  Icrupulous  Confcicnces 
in  the  Exercile  of  their  Religion. 

And  as  to  the  laft  Part  of  the  fecond  Article, 
whereby  the  laid  Henry  Sacheverell  is  charged  laith 
infolently  daring  or  defying  any  "-Pozver  on  Earth 
to  reverfe  fich  Sentences  ;  the  fiid  Henry  Sache- 
verell laith,  That  the  Sentence  which  he  the  faid 
Henry  Sacheverell  dares  any  Power  on  Earth  to 
reverfe,  is  fuch,  and  fuch  only,  as  is  ratified  in 
Heaven  ;  and  luch  Sentence  he  Hill  affirms  to 
be  by  any  earthly  Power  irrcverlible  ^  and  hopes 
it  will  not  be  thought  Iniolence  in  him  to  af- 
firm, what  he  conceives  would  be  Blalphemy  in 
any  one  to  deny  :  And  doth  further  acknowledge 
himlclf  firmly  to  believe,  that  fome  Sentences  pro- 
nounced by  the  Pallors  of  the  Church  arc  ratified 
in  Heaven  ;  and  that  fome  Perfons  exempted  trom 
Punilhment  by  the  particular  Laws  of  the  Land, 
niay  }-et  by  the  Laws  of  Chrill  be  jullly  liable 
to  fuch  Sentence  \  and  that  Schifm,  or  a  caufclefs 
Separation  from  a  Church  impoling  no  linful 
Terms  of  Communion,  is  a  Sin,  which  expofes 
the  Perfons  guilty  thereof  to  the  Cenfures  oi 
the  Church. 


M 


4vfwer  to  the  Third  Article. 


As  to  fo  much  of  the  third  Article,    as  char- 
ges the  faid  Henry  Sacheverell,  That  he  doth  falfe- 
ly  and  feditiouflyfuggeft  and  ajjert,  that  the  Church 
of  England  is  in  a  Condition  of  great  ^-Peril  and 
Adverjity  under  Iier  Majejiy's  Jdminif  ration  ;  and 
that,   in  order  to  arraign  and  blacken  the  faid  Vote 
and  R  efclution  of  both  Houfes  of  Parliament,   ap-  , 
proved  by  her  Majefy,    he,  in  Oppoftion  thereto, 
doth  fuggeji   the  Church  to  be  in  Danger  :     The 
faid  Henry  Sacheverell  denies  that  he  hath  either 
afferted  or  fuggelted  the  Cnurch  of  England  to  be 
in  a  Condition  of  great  Peril  and  Adverlity  under 
her  Majefty's  Adminiflration  ;   but  he  doth  freely 
acknowledge,  that  he  hath  in  his  Sermon  fuggelt- 
ed. That  ivhen  National  Sins  are  ripened  up  to  a  full 
Maturity,   to  call  doivn  Vengeance  from  'Providence 
on  a  Church  and  Kingdom,  debauched  in  'Principles, 
and  corrupted  in  Manners,    and  infead  of  the  true 
Faith,  DtfcipHne  and  Worjbip,  given  over  to  all  Li- 
cent  loifnefs  both  in  Opinion  and  -Praffice,  to  all  Sen- 
fiality,    Hypocrtfy,    Lewdnefs,  aad  Athetfm,  then 
lue  ( that  is  evidently  J  all  the  Members  of  fuch  a 
Church  or   Kingdom,    are  in  Danger  in  fuch  de- 
plorableCircumfances.  And  thisSuggellion  of  Dan- 
ger ariiing  to  a  Church  and  Kingdom  from  Vice  and 
Infidelity,  he  humbly  prefumes  is  not  oppofite  to 
the  Vote  of  the  Two  Houfes,  or  Seditious,  buf- 

4  O  entire- 
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cntirdyagrecablc  towhat  is  folcmnly  declared  in  an  ivholeHorldy  asatprefent  in  oiirowfr^  ofwhich  Ai- 
A61  ot'Parliaincnt  made  the  ninth  and  tenth  ot'his  fertion  the  laid  Hemy  Sacheierell  is  ready  to  pro- 
late Majcfty  K\ngfFi//idiii  the  Third,  for  the  more  duce  undeniable  and  ample  Proofs,  if  called  thereto, 
clledual  iuppieliing  of  Bh^hemy  and  Profane-  ^^^^^^  ^^  ^^^  p.^^^^^^^  j^.^.^,^^ 
ncfs  ^  wherem  it  is  aitirmcd,  Tfjat  nuDiy  'i  erjoi/s  had  ■' 

of  late  Tears  openly  avoived  and  piiblijhed  many  hlaf-  As  to  the  fourth  Article,  it  contains  feveralChar- 

phemons  and  impious  Opinions,  contrary  to  the  Do-  ges  of  a  very  high  and  criminal  Nature,  ofwhich 

brines  and -Principles  of  theChriJiuinRchgion-^great-  the  faid  Henry  Sacheverell  knows  his  Heart  to  be 

/)'  tending  to  the  Diponour  of  Jlmighty  God,  which  entirely  innocent ;  and  he  obfcrves  with  Comfort, 

might  prote  dejlrnffive  to  the  '^eace  and  Welfare  of  That  whereas  in  the  former  three  Articles  he  is 

this  Kingdom  :    And  he  conceives,  that  fincc  the  faid  to  have  maintained  or  alfcrtcd,  as  well  as  to 

palling  that  Ad,  the  deteltable  Crimes  for  the  ef-  have  fuggefled,  the  Doftrines  and  Things  therein 

fedualfuppre/Ting  ofwhich  that  Ad  was  intended,  laid  to  his  Charge,    in  this  fourth  Article  he  is 

have  greatly  increafed.    And  the  faid  Henry  Sache-  not  accufed  of  maintaining  andaflerting,  but  bare- 

verell\\\t\  the  Suggeltions  by  him  made  of  Dan-  ly  offuggefting  what  is  therein  contained  ;    And 

gers  ariling  to  us  from  Vice  and  Infidelity,  he  ap-  he  humbly  hopes,    that  bare  Suggeflions  or  Infi- 

prehcnds  to  be  in  no  wife  more  feditious  or  re-  iluations,  could  they  with  any  Colour  or  Probabi- 

pugnant  to  the  Vote  of  the  Two  Houfes  appro-  lity  be  made  out,  as  he  is  fully  fatisfied  they  can- 

ved  by  her  Majefty,  than  the  like  Suggeflions  oc-  not,  will  not,    under  the  moil  mild  and  gracious 

curring  in  the  folcmn  Prayers  of  the  Church  Au-  Government,  (at  a  Time  when  feveral  new  Laws 

thorizcd  by  her  Majefly,  and  frequently  ufed  be-  have  been  made  for  fecuring  the  Liberties  of  the 

fore  each  Houfe  of  Parliament ;  wherein  -we  hefeech  Subjed)   by  your  Lordlhips,  the  great  Guardians 

God,    that  no  Sedition  may  dijhirb  this  State,  nor  of  our  Laws  and  Liberties,  be  adjudged  fuflticient 

Sehifm  diJhaSl  this  Church  ;  and  that  he  ivouldgtve  to  involve  an  Englifh  Subjed  in  the  Guilt  and  Pu- 

iis  Grace  feriotifly  to  lay  to  Heart  the  great  Dangers  nifhment  of  high  Crimes  and  Mifdemeanors. 

■isue  are  in  by  our  unhappy  Divtfions.  To  the  feveral  Parts  of  the  faid  fourth  Article, 

And  as  to  fo  much  of  the  faid  third  Article,  the  faid  Henry  Sacheverell  doth  in  all  Humility 

whereby  'tis  charged,  That  the  faid  Henry  Sache-  anfwer  ;    As  to  fuch  Part  thereof  whereby  it  is 

verell,  as  a  <Tarallel,  mentions  a  Vote,  That  the  'Ter-  charged.  That  the  faid  Henry  Sacheverell,  in  his 

fon  of  King  Charles  the  Firji  was  voted  to  be  out  of  fuid  Sermons  atid  Books,  doth  falfely  and  malicioufly 

Danger,  at  the  fame  Time  that  his  Murderers  ivere  figgeft-,   that  her  Majefiy's  Jdminif  ration,   both  in 

confpiring  his  Death  ;  thereby  wickedly  and  malici-  Ecclejiapical  and  Civil  Jffairs  tends  to  the  Deftruc- 

cu/Iy  in/in  uating,  that  the  Members  of  both  Houfes  who  tion  of  the  Conftitution  ;    he  the  faid  Henry  Sache- 

pafj'cd  the  faid  Vote,  were  then  confpiring  the  Ruin  verell  faith.  That  he  hath  not  made  any  mention, 

of  the  Church  ;  he  the  faid  Henry  Sacheverell  doth  in  either  of  his  Books  or  Sermons,  o'L  her  Ma- 

f^y.  That  he  doth  not  draw  any  Parallel  between  jefly's  Adminiflration   in  Eccleliaftical  or  Civil 

theVote conccrningthe King's  Perfon,  and  the  late  Afiairs,  or  of  her  MiniHers  :    So  far  is  he  from 

Vote  of  the  Two  Houfes,  which  he  neither  there,  fuggefting  that  her  Majefiy's  Adminiflration,  both 

nor  clfcwhere  in  his  Sermon,  mentions  :    But  had  in  Ecclefiaflical  and   Civil  Affairs,    tends  to  the 

he  fuggefled  one  Vote  to  be  Parallel  to  the  other,  Dellrudion  of  the  Conflitution,  that  amongll  the 

which  he  hath  not,  yet  would  not  he  thereby  have  ineftimable  Bleffings  which  arc  owing  to  our  De- 

wickcdly  and  malicioufly  inlinuatcd,thatthe  Mem-  livirance  annually  commemorated  on  the  fifth  of 

bers  of  both  Houfes,  who  patTed  the  late  Vote,  November,  he  reckons  this  to  be  one,  That  her  Ma~ 

were  then  conipiring  the  R  uin  of  the  Church  ;  but  jejiyt  t^^^  gcod  and  pious  Relief  oj  the  Royal  Family, 

would  only  have  inUmated,   that  as  fome  Perfons  fits  now  happily  upon  the  Throne  of  her  Ancejforsj 

were  confpiring  the  Murder  of  the  King,  whilfl  and  prays  that  God  may  long  preferve  Her,   for  the 

others,   no  way  privy  to  their  wicked  Intentions,  Comjort  and  Suppoi-t  of  the  Church  ;    and  profc/Jeth, 

voted  his  Perfon  to  be  out  of  Danger  ;    fo  when  that  what  he  fpoke  proceeded  from  a  tender  Concern 

the  Two  Houfes  voted  the  Church  of  England  to  for  her  Majefiy's  Perfon  an d  Government :    And  in 

be  in  no  Danger  under  her  Majefiy's  Adminiflrati-  the  Dedication  alfo  of  his  faid  Sermon  preached  at 

on,  there  mi^ht  be  fom.e  others  who  were  confpi-  St.  ^Paul's,    folemnly  declares,  as  he  did  before  in 

ring  the  Ruin  of  the  Church  ;  and  many  others,  his  Difcourfe,  That  his  only  Aim  and  hilent ion  was 

who,  by  their  Vice  and  Infidelity,  were  drawing  earneffly  to  contend  for  the  Safety,  Rights,  and  Efia- 

down   God's    Vengeance    both    on    Church  and  blifjment  of  her  Majejiy,    together  with  thofe  of  the 

Kingdom.  Church. 

As  the  Vote  of  both  Houfes,  made  four  Years  a-  And  as  to  fuch  Part  of  the  faid  fourth  Article, 

go,  did  concern  thofe  only  who  did  then  inlinuate  whereby  it  is  charged.  That  the  laid  Henry  Sache- 

the  Church  of  England  to  be  in  Danger  under  her  verell  doth  fuggeil  that  there  arc  Men  of  Characlers 

Majefiy's  Adminiflration  ;    fo  it  cannot,  he  pre-  and  Stations  in  the  Church  who  are  falfe  Brethren; 

fumes,  affcd  thofe  who  do  now  fuggcll  the  Chri-  the  faid   Henry  Sacheverell  fiith.    That  the  falfe 

llian  Faith,  which  is  the  Foundation  upon  which  Brethren,  asdefcribed  by  him  in  his  Sermon,  are 

every  Chriilian  Church  flands,  to  be  endangered  by  either  thofe  who  propagate  falfe  DoElrines,  or  who 

thofe  Athciilical  and  Irreligious  Principles  which  give  up  the  Difaplinc  and  IVorjhip  of  the  Church, 

■arc  daily  from  the  Prefs  propagated  amongft  us,  or  who  are  for  a  Neutrality  in  Religion,  or  who  ivifh 

notv.'ithilanding  the  Provilion  made  by  the  faid  wellto  the  Church  of  Knsjand,  and  are  ready  to  facri- 

Ad  for  fupprelfing  Blafphemy  and  Profanenefs  :  f  ce  their  'Terfons  and Effatcs  in  her  Vindication,  but 

So  that   the  faid  Henry  Saheverell  thinks,  that  he  do  not  pew  their  Zeal  in  the  Communton  of  the 

might  with  Truth  afnrm  (as  he  did  in  his  Sermon  Church,  as  well  as  for  it,  in  Obeying  her  'Precepts, 

preached  at  Derby  J  That  there  were  never  fuch  out-  as  well  as  defending  her  Rights.     Thcfe  being  the 

ragiv/ts  BLfphemies  againfiGod  and  all  Religion, Na-  feveral  fortsoffalfe  Brethren  enumerated  by  thefaid 

tural  as  well  as  Revealed,  vented  publickly  with  Im~  Henry  Sacheverell,  if  he  fliould  have  fuggefled  that 

}Hinity,  in  any  ChriJUan  Church  or  Kingdom  in  the  there  are  Men  of  Charadcrs  and  Stations  in  Churcli 

and 
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and  State,  (Words  by  no  IMeans  rcflrained  to  the 
highcll  Characters  and  Stations)  to  whom  the  De- 
nomination of  talfc  Brethren,  in  feme  or  more 
Senfcs  of  that  Word,  as  by  him  interpreted,  doth 
belong,  he  humbly  hopes  that  fuch  Suggeilion 
would  not  be  deemed  Falfe,  Malicious,  or  highly 
Criminal. 

And  as  to  fuch  other  Part  of  the  faid  fourth 
Article,  whereby  it  is  charged.  That  the  faid  Hen- 
ry Scuhererell  doth  fuggeft.  That  then  are  Men  of 
CharaSfers  and  Stations  in  the  Chtrrch  and  State^ 
'ivho  do  themfehes  weaken^  under miney  and  betray, 
and  do  encourage  and  put  it  into  the  '■To-juer  of 
ethers  ivho  are  profejjed  EnemieSy    to  overturn  and 
deffroy  the  Conjiitniion  and  Ejiablijlment ;  the  fiid 
Henry  Sjcheverell  denicth  that  he  fuggefteth  any 
fuch  Things   concerning  Men  of  Gharadlers  and 
Stations  in  Church  and  State.     Where  he  fpeaks 
of  thofe  ivho  vjeaken,  under iuine,  and  betray,  and 
encourage  and  put  it  in  the  '■Toiver  of  our  frofejfed 
Enemies  to  cverturn  and  de/iroy  the  Conjiitution  and 
EfiabliJl':/hVit,  there  Men  of  Chara6tcrs  and  Stations 
are  not  mentioned  by  him ;  and  where  he  mentions 
Men  of  Characters  and  Stations,  twelve  Pages  af- 
terwards,  the  only   Place  wherein   he  mentions 
them,  there  he  {peaks  nothing  of  weakning,  un- 
dermining  and   betraying,    or  encouraging  and 
putting  it  in  the  Power  of  our  profclTcd  Enemies 
to  o^"ertu^n  and  deftroy  the  Conftitution  and  E- 
ftablifhment  :    And  hopes  therefore  that  he  fhall 
be  no  wa)  s  unfwerable  for  a  fuppofed  Refledlion, 
which  depends  upon  the  Conjundtion  of  Paffages 
lb  widely  diftant  from,    and  fo  little  relating  to 
each   other.     The  Wcakners,  Undermincrs   and 
Betrayers  of  our  Conftitution,    and  the  Encoura- 
gers  to  whom  the  faid  Henry  Sacheverell  doth  in 
any  Part  of  his  Sermon  refer,  will,  he  prefumes, 
upon  a  candid  Examination  of  thole  Panages,  ap- 
pear to  be  one  of  thefe  three  Sorts  of  Perfons  ;  ei- 
ther,  Frrjf,  fuch  as  by  their  II  ritings  endeavour  to 
fubvert  the  Foundation  of  our  Church  and  State  ^  or, 
Secondly,  fuch,  ishether  Writers  or  others,  ojho  are 
for  a   Latitudinarian  Heterogeneous  Mixture  of  all 
'Terfons  of  n-hat  different  Faith  focver,  uniting  only 
in  'Protejfancy,  ivhich  ivould  let  into  her  Boiuels  thofe 
ivho  neither  believe  her  Faith,  oivn  her  oison  Mijfion, 
fubmit  to  her  Difcipline,  or  comply  ivith  her  Litur- 
gy •  ivhich  he  aftenvards  Jfiles  the  Model  of  an  u- 
iiiverfal  Coalition  ;  or.  Thirdly,  thofe  occajional  Con- 
fcrmijis,  ivho  have  fo  far  eluded  the  Corporation  and 
Teft  jicls,  ly  their  abominable  Hypocrify,  as  to  have 
undermined  the  Foundations,   and  endangered  the 
Government,  by  filing  it  fas  far  as  they  could)  ivith 
its  profej/ed  Enemies,  that  is,  ivith  themfehes.     Of 
all  thcfc,    and  their  Encouragers,   the  faid  fli;;/r^ 
Sacheverell  confellcs  himfelf  to  have  fuggelled  that 
they  do,  in  his  Opinion,  weaken,  undermine  and 
betray  the  Conftitution  :     But  that  cither  thefe, 
rr  their  Encouragers,    are  Men  of  Charad:ers  or 
Stations  in  the  Church  or  State,  he  hath  not  any 
Avhere  fuggefted. 

And  as  to  fuch  other  Part  of  the  faid  fourth  Ar- 
ticle, which  chargeth  the  faid  Henry  Sacheverell 
ivith  charging  her  Majefty,  and  thofe  in  Authority 
under  Her  both  in  Church  and  State,  with  a  general 
Male-yJdminiJl ration  ;  the  faid  Henry  Sacheverell 
faith,  That  he  abhors  the  Thoughts  of  bringing 
any  Charge  againft  her  facred  Majeft}',  whom 
he  never  mentions,  but  in  Terms  of  the  profound- 
eft  Duty  and  Refpeft.  Nor  doth  he  tax  thofe  in 
Authority  with  a  General,  or  with  any  Male-Ad- 
miniftration  ;  which  is  a  Word  he  hath  never  ufed, 
Vol.    Y. 
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nor  (as  far  as  he  can  find)  any  other  Word  or 
Words  by  which  the  Thing  is  imply 'd.  So  tar  is 
the  faid  Henry  Sacheverell  from  making  any  un- 
dutiful  Reflexions  upon  her  Majefty  or  her  Ad- 
miniftration,  that  in  the  feveral  Writings  that  he 
has  publillaed,^  fincc  her  happy  Acceffion  to  the 
Throne,  particularly  in  one  which  is  an  avowed 
Defence  of  her  Tide  to  the  Crown,  and  Juftifica- 
tion  of  her  entring  into  a  W^ar  with  France  and 
Spain,  he  hath  exprelFed  himfelf  with  the  mofi: 
Hearty  and  Loyal  Zeal  for  her  Majefty 's  Perfon, 
Government,  and  Adminiftration. 

And  as  to  fuch  other  Part  of  the  faid  fourth  Ar- 
ticle, whereby  it  is  charged,  That  the  faid  Heave 
Sacheverell,  as  a  pubhck  Incendiary,  perfivades  her 
Majejiy's  Subjects  to  keep  up  a  Diftinaion  ofFacli- 
ons  and  'Tarties  •  the  faid  Henry  Sacheverell  faith, 
That  he  is  fo  far  from  being  guilty  of  this  Charge, 
that  in  his  faid  Sermon  he  invites  the  Separatlfis 
to  renounce  their  Schifm,  and  come  fincerely  into 
the  Church  ^  and  complains  of  thofe  mho  have  vil- 
lainoufly  divided  Us  with  the  knavijh  DiftinBions  of 
High  and  Low  Church-Men,  and  wipes  we  may  le 
ons  Fold  under  one  Shepherd  \  and  that  all  thofe 
invidious  Diftimlions,  that  7:cw  diftratt  and  con- 
found Us,  were  loft,  fo  that  we  might  be  terrible 
like  an  Army  with  Banners,  to  our  Enemies,  who 
could  never  break  in  upon  fuch  an  uniform  and  well 
compailed  Body. 

And  to  fuch  other  Part  of  the  faid  fourth  Ar- 
ticle, as  chargeth.  That  the  faid  Henry  Sacheverell 
inftills  groundlefs  jealoufies,  and  foments  deftructive 
Divifons  among  her  Majefty's  SubjeBs  ;  the  faid 
Henry  Sacheverell  fiith,  That  in  his  (aid  Sermon, 
he,  on  the  contrary,  rebukes  and  condemns  thofcy 
who,  by  falfe  Infinuations,  and  raifing  groundlefs 
Jealoufies  and  Fears,  embroil  the  Tublicky  and 
bring  it  into  Confufion. 

And  as  to  fuch  other  Part  of  the  fourth  Arti- 
cle, whereby  it  is  charged.  That  the  faid  Henry 
Sacheverell  excites  and  ftirs  up  her  Majefty's 
SubjeBs  to  Anns  and  Violence  ;  the  faid  Henry  Sa- 
cheverell faith,  God  forbid  that  he  fhould  be 
guilty  of  fo  heinous  a  Crime,  who  alPerts  the  ut- 
ter Illegality  of  Kefftance  to  the  Supreme  'Tower 
upon  any  Pretence  whatfoever ;  which  Aflertion 
he  conceives  to  be  the  chief,  if  not  only  Ground 
of  the  Charge  exhibited  againft  him  in  the  firft 
Article. 

In  Confutation  of  this  Charge,  he  begs  leave 
to  recite  one  Paliage  out  of  his  Sermon  preached 
at  Derby  in  the  following  Words  :  H^e  may  he 
Partakers  of  other  Mens  Sins,  if  we  do  not,  to  the 
utmoft  of  our  Power,  endeavour  to  prevent  or  ob- 
ftruSl  their  CommiJJJon,  when  they  manifeftly  endan-^ 
ger  the  Good  of  the  Publick  :  As  we  are  Mem- 
bers of  any  Government,  or  Society,  we  are  all  obli- 
ged in  Toint  of  Honour,  Intereft  and  ConfciencCy 
to  maintain  its  Security,  promote  its  Welfare,  and 
guard  it  againft  faBious  Defigns,  or  fsditious  Con- 
fpiracies  that  may  threaten  its  Conftitution,  difcom- 
pofe  its  (Peace,  or  violate  and  fuLvert  its  Laws, 
God  and  Nature  have  invefted  every  SiibjeB  from 
his  Cradle,  with  a  Commifflon  to  engage,  di/ccver 
and  dif appoint  the  Enemies  of  his  Church  and  Coun- 
try ;  and  he  that  is  either  privy  to,  induftrioufly 
conceals,  or  any  way  abets  their  fchifmatical,  il- 
legal or  rebellious  Enterprizes,  both  in  the  Eyes 
of  human  as  well  as  divine  Laws,  is  an  Accom- 
plice and  "Partaker  in  the  Guilt,  a  Traytor  to  God 
and  his  Prince,  a  'Tatron  and  'TroteBor  of  Inju- 
Jfice,  and  a  common  Advcrfary  to  himfelf  as  well 
4  O  a  as 
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all  M<i!)kli>d.  And  the  faid  Hairy  SachevereU 
hopes,  what  he  hath  find  in  the  Dedication  of  the 
'  fame  Sermon,  That  there  are  not  "want wg  fame  to 
preach  the  Truth,  and  others  to  j'upport  it,  at  the 
Exfence  of  their  Lives  and  Fortunes  •  will  not  be 
■  conitrued  as  exciting  her  Majefty's  Subjects  to 
Sedition  and  Rebellion  ;  fince  that  Truth  which 
,  he  commends  fome  for  Preaching,  and  otliers  for 
Supporting,  is  by  him  oppofcd'to  the  Attempts 
of  thofe  who  betray  and  run  down  the  Principles 
and  Interefts  of  our  Church  and  Conftitution ; 
and  lince,  he  there  defervedly  commends  the^ 
High-Sheriff  of  that  County,  on  the  Account  of 
his  ftcady  Loyalty  and  Zeal  to  ferve  her  Majeftj 
and  the  Government,  for  which  he  hath  been  lb 
remarkably  diftinguifhed. 

In  the  Sermon  preached  at  Sf-Taul's,  he  doth 
indeed  excite  Chriftians  to  put  on  the  whole  Jrmour 
of  God,  as  •wrejiling,  not  only  againJiFlep  and  Blood, 
hut  againfi  '■Trincipalities,  againjt  lowers,  againff 
the  Rukrs  of  the  Darhiefs  of  this  World;  againji 
fpirttual  Wtckednefs  m  high  Places.  But  he  hath 
learned  from  the  fame  St.  1'aul,  That  the  Arms  of 
Refinance  taken  up  by  the  Subjeds  againft  the 
higher  Powers,  are  no  Part  of  thefpiritual  Armour; 
and  the  Principalities  and  Powers  by  him  menti- 
oned, being  plainly  diftinguifhed  from  Flefh  and 
Blood,  cannot,  he  thinks,  be  fo  far  mifmterpreted, 
as  to  be  underftood  of  earthly  Potentates  and 
Rulers. 

And  as  to  fo  much  of  the  faid  fourth  Article, 
whereby  it  is  charged,  that  he  the  faid  Henry  Sache- 
.  'z^fjv// doth  wickedly  wreft  and  pervert  divers  Texts 
and  PafTages  of  Holy  Scripture,  that  his  faid  ma- 
licious and   feditious  Suggeftions  may  make  the 
llronger  ImprefTion  upon  the  Minds  of  her  Maje- 
fty's Subjeds ;  the  laid  Henry  SachevereU  fays,  That 
having  no  malicious  or  feditious  Suggeftions  to  Im- 
print, he  could  not  intend  to  wreft  any  Paflages  of 
the  Holy  Scripture  to  that  wicked  Purpofe.  Hard 
is  the  Lot  of  the  Minifters  of  the  Gofpel,  if  when 
they  cite  the  Word  of  God  in  their  general  Ex- 
hortations to  Piety  and  Virtue,  or  in  their  Reproofs 
of  Mens  Tranfgreflions,  or  where  they  are  lament- 
ing the  DifHculties  and  Conflids  with  which  the 
Church  of  Chrift,  whilft  Militant  here  on  Earth, 
muft  always  ftruggle,  the  leveral  Texts  and  Paflages 
by  them  cited,  Ihall  be  faid  to  have  been  by  them 
meant  of  particular  Pcrfons  and  Things,  and  fhall 
be  conftrued  in  the  moft  Criminal  Senfc,   and  be 
made  by  fuch  Conftrudion  one  Ground  of  an  Im- 
peachment for  High   Crimes  and  Mifdemeanors. 
And  as  to  all  other  Matters  and  Things  in  the 
faid  Articles  contained,   and  not  herein  be- 
fore particularly  anfwered  unto,    the   faid 
Henry  SachevereU  faith,   he  is  not  Guilty  of 
them,  or  any  of  them,  in  Manner  and  Form 
as  the  fame  are  charged  upon  him  in  and  by 
the  faid  Articles  ;  and  humbly  fubmits  him- 
felf  to  your  Lordlliips  Judgment. 

HENKT  SJCHEVERELL. 

Ihe  Commons  Keplication  to  the  Anfwer  of 
T)oUor  Henry  SachevereU. 

TH  E  Commons  have  confideredthe  Anfwer  of 
Henry  SachevereU,  Doftor  in  Divinity,  to  the 
Articles  of  Impeachment  exhibited  againft  him  by 
the  Knights,  Citizens,  and  BurgelTes  in  Parliament 
Aliembled  ;  and  obfervc,  that  there  arc  many 
Things  in  it  not  warranted  by  the  Courfe  of  Pro- 


ceedings uponlmpcachments,  foreign  to  the  Charge 
of  the  Commons,  unbecoming  a  Perfon  Impeach- 
ed, and  plainly  defigncd  to  refledl  upon  the  Ho- 
nour of  the  Houfc  of  Commons  in  this  Proceed- 
ing, for  which  they  might  demand  yovir  Lord- 
fhips  immediate  Juftice. 

But  the  Commons  being  fcnlible  that  the  Na- 
ture of  the  Crimes  whereof  he  ftands  Impeached, 
and  the  Necelfity  of  bringing  him  to  a  fpeedy  and 
exemplary  Punifliment,  require  that  alfOccalions' 
ot  Delay  ihould  be  avoided,  and  not  doubting  that 
your  Lordlhips  will  in  due  time  vindicate  the  Ho- 
nour of  the  Commons,  and  the  Juftice  of  their 
Proceedings  ;  the  Commons  do  Aver  their  Charge 
againft  the  faid  Henry  SachevereU  for  High  Criiiies 
and  Mifdemeanors  to  be  true,  and  that  the  faid 
Henry  SachevereU  is  Guilty  in  fuch  manner  as  he 
ftands  Impeached,  and  that  the  Commons  will  be 
ready  to  prove  their  Charge  againft  him  at  fuch 
convenient  Timx  as  fliall  be  appointed  for  that 
Purpofe. 

Lord  Chancellor.    Gentlemen  of  the  Houfe  of 
Commons,  you  may  proceed  with  your  Evidence. 

Mr.  Jttorney  Gen.  ]\  /T  Y  Lords,  by  Command 
Sir  y.  Monntague.  IV JL  of  the  Knigh*^%  Citizens 
and  Burgefles  in  Parliament  Ailembled,  we  appear 
in  Behalf  of  all  the  Commons  oi  Great  Britain,  to 
make  good  the  Impeachment  againft  the  Prifbner 
at  the  Bar,  Dodlor  Henry  SachevereU. 

The  Mifdemeanors  he  ftands  accufed  of  are 
fpecified  in  the  Articles  which  have  been  juft  now 
read  to  your  Lordfhips,  and  the  Fad:s  there 
charged,  are  laid  to  have  been  done  with  a  wicked, 
malicious,  feditious  Intention,  to  undeimine  and 
fubvert  her  Majefty's  Government,  and  the  Pro- 
teftant  Succeffion  as  by  Law  Eftablilhcd  ;  to  de- 
fame her  Majefty's  Adminiftration  ;  to  afperfe  the 
Memory  of  his  late  Majefly  King  WUham  ;  to  tra- 
duce and  condemn  the  late  happy  Revolution  ; 
to  contradidl  and  arraign  the  Refolution  of  both 
Houfes  of  Parliament  ;  to  create  Jcaloufics  and 
Divilions  amongft  her  Majefty's  SuBjeds;  and  to 
incite  them  to  fedition  and  Rebellion. 

My  Lords,  If  this  Charge  is  made  good  (as  I 
am  apt  to  think  it  will)  I  may  prefumc  to  fay, 
no  "Words  can  either  aggravate  or  allc\iate  the 
Offence. 

My  Lords,  our  Proofs  in  this  Cafe  will  arife 
from  Evidence  which  cannot  be  liable  to  the  Im- 
putation of  being  over-aw'd  by  the  Weight  of  the 
Profecutors,  or  corrupted  or  perverted ;  tor  out  of 
his  own  Mouth  we  fhall  charge  him,  and  by  his 
own  Words  and  Sermons  we  fhall  convid  him. 

My  Lords,  I  can  with  Truth  fay.  That  it  is  no 
fmall  Trouble  to  the  Commons  of  Great  Britain, 
to  have  this  Occafion  of  coming  in  this  Manner  be- 
fore your  Lordfhips  :  Could  they  have  fatisfied 
themfelves  that  her  Majefty's  Honour,  the  Safety 
of  her  People,  and  the  Proteftant  Succeffion  as  by 
Law  Eftabliflicd,  were  not  highly  concerned  to 
bring  this  Man  to  fpeedy  Juftice,  they  could  very 
willingly  have  fpared  your  Lordfliips  this  Trouble. 

But  when  they  conlider'd  of  what  Import  it  was 
to  the  Nation,  how  much  it  concerned  the  very  Be- 
ing of  our  Conftitution,  to  difcountenance  and  put 
an  End  to  fuch  Sort  of  feditious  Proceedings  as  the 
Dodor  and  fome  others  of  his  Brethren  have  been 
lately  pradliling  in  divers  Parts  of  the  Kingdom, 
they  could  not  think  otherwifc  than  that  it  was  a 
Matter  fit  for  the  Grand  Inqueft  of  the  Nation  to 
take  Notice  of:  And  finding  it  to  be  a  Caufc  of  fb 
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great  Moment  to  the  Publick,  they  judg'd  it  fit  to 
be  taken  under  their  own  Management,  and  not 
truft  it  to  the  Decilion  of  any  inferior  Tribunal. 
And,  my  Lords,  it  mull  be  agreed  that  your  Lord- 
Hiips  are  the  only  proper  Judges,  when  the  whole 
Commons  oi  Great  Britain  find  it  nccelTary  to  be 
the  Profecutors  •  nor  can  Dodlor  Sacheverell  have 
any  juft  Gaufc  to  complain  of  this  manner  of  Pro- 
ceeding, when  it  gives  him  fo  publick  an  Opportu- 
nity of  defending  himfelf  (if  his  Innocence  can 
clear  him ;)  and  what  can  he  defire  more,  when  he 
lies  under  fo  heavy  an  Accufition,  than  to  have  your 
Lordlhips  for  his  Judges,  who  have  already  fhewn 
your  great  Indulgence  to  him,  by  allowing  him  (as 
the  noble  Lord  from  the  Woolpack  juft  now  ob- 
ferv'd)  all  the  Advantages  a  Man  under  his  Cir- 
cumftanccs  can  ask,  or  defire  to  have  ? 

My  Lords,  This  Profecution  took  its  Rife  from  a 
Complaint  that  was  made  in  the  Houfe  of  Com- 
mons the  thirteenth  o[  DeceniUr  laft,  of  two  Books 
which  had  been  lately  printed  and  publiflied  under 
the  Name  of  Votlor:  Henry  Sacbeverell.  The  Books 
being  delivered  in,  feveral  Paragraphs  were  read ; 
and  by  divers  Palfngcs,  too  many  for  me  now  to 
enumerate  to  yourLordfhips,  it  did  plainly  appear 
that  both  Books  did  contain  very  Icandalous  and 
feditious  ^fatter,  highl}-  refledling  upon  the  Queen 
and  Her  Adminiftration. 

Hereupon  the  Dodor  was  ordered  to  attend  ; 
which  he  did  accordingl}'  the  next  Day,  and  at  the 
Bar  of  the  Coimiions  Houfe  own'd  and  avow'd  both 
Books  to  be  his ;  That  they  were  Sermons  he 
himfelf  had  preached  ;  and  that  he  had  caufed 
them  to  be  printed  and  publifhed. 

After  fuch  a  ConfelBon,  Your  Lordfhips  may 
imagine  Her  Majcfty's  Dutiful  Commons  did  ex- 
prefs  their  jull  Refentments  of  the  great  Wrong 
and  Injuries  that  were  done  to  Her  Majefty,  and  all 
that  were  in  Authority  under  Her  ;  and  immedi- 
ately ordered  this  Impeachment. 

Your  Lordfhips  will  perceive,  by  Pcrufal  of 
the  Sermons  and  Epiftles  Dedicatory,  that  the 
Defign  and  Drift  of  the  fame  is  to  pofTefs  the 
People  with  ftrange  Notions,  and  terrible  Appre- 
hcnfions  of  the  Danger  they  are  in,  by  a  general 
IMale-Adminiftration  of  the  Publick  Affairs  both 
in  Church  and  State. 

That  both  theie  Sermons  were  preached  upon 
Publick  Occafions ;  and  had,  fince  the  Printing 
thereof,  been  handed  about  with  more  than  ordi- 
nary Application. 

One  of  thefe  Books  is  intituled  ]l'he  Covimunica- 
tion  of  &«,]  being  a  Sermon  preached  at  the  Af^ 
fizes  held  at  Derby  in  Aiignfl  laft :  And  becaufe 
the  Do6tor  thought  he  had  not  faid  enough  againll 
the  Queen  and  Her  Government  in  the  Sermon,  he 
affixes  a  Dedication  to  it,  wherein  he  affirms.  That 
the  Principles  of  our  Church  and  Conftitution  are 
IhamcfuUy  betrayed  and  run  down  :  That  both  are 
perfecuted,  on  the  one  Side  by  rude  and  prefump- 
tuouslnfulrs,  and  bafe  undermining  Treachery  on 
the  other;  and  that  this  Perfecution  is  carried  on 
by  alibciated  Malignants. 

The  other  Sermon  was  preached  at  St.  'T^atd's, 
London^  on  the  Fifth  of  No'vemher^  which  is  a 
Day  fet  apart  for  a  general  Day  of  Thankfgiving, 
for  two  very  great  Deliverances  vouchfafed  to  this 
Nation,  by  the  Difcovery  of  the  Gun-Powder  Plot, 
and  the  Arrival  of  his  late  Maietty  King  WiJ- 
ham,  to  redeem  us  from  Popifh  Tyranny  and  Ar- 
bitrary Power. 


^:> 

My  Lords,  When  ye  come  to  hear  this  Sermon 
read,  I  am  confident  that  it  muft  appear  very 
ftrange  to  find,  that  when  there  were  two  fuch 
memorable  Occafions  for  the  Dodor  to  have  fet 
forth  his  Eloquence  in  a  Thankfgiving-Scrraon, 
he  fhould  in  great  Meafure  pafs  by  both  the  Bu- 
finefll's  of  the  Day,  and  entertain  his  Audience  with 
a  long  Harangue  of  the  deplorable  Condition  the 
Church  was  in ;  not  fo  much  from  Papifts,  (the 
avowed  Enemies  of  the  Church)  as  from  her  pre- 
tended Friends,  as  he  calls  them,  the  falfe  Sons  of 
the  Church,  who  were  crept  into  her  Bowels,  and. 
Ihewn  themfclves  to  be  perhdious  Brethren,  by  de- 
fending Toleration  and  Liberty  of  Confcience,  and. 
favouring  the  Diflentcrs. 

And  to  flaew  his  little  Liking  of  the  great  Work 
which  was  be^un  to  be  wrought  on  that  Day  by 
the  Arrival  of  His  late  Majefty,  the  chief  Turn 
of  his  Difcourfe  is  to  cry  up  Non-Rehfbnce  and 
Paffive  Obedience. 

And  to  make  it  moft  evident,  that  what  he  faid 
of  Non-Refiftance,  was  to  caft  black  and  odious 
Colours  upon  the  Revolution  ;  he  lays  down  a 
General  Pofition,  That  it  is  not  lawful^  upon  any 
l^retence  ivhatfoever^  to  make  Rejiftance  to  the  Su^ 
preme  'To-wer  ;  which  Supream  Power,  by  other 
Paflages,  he  explains  to  be  the  Regal  Power. 

_  And  being  apprehenf  ive  that  every  one  that  heard 
him  talking  b  that  manner  againft  Reliftance, 
would  fee  plainly  he  was  cenfuring  and  con- 
demning the  Means  that  brought  about  the  Revolu- 
tion, and  being  del  irons  to  caft  as  heavy  Reficdions 
as  he  could  upon  the  Memory  of  King  WiUtam^  he 
afferts,  That  the  '■'Prince  o/'Orange,  in  his  Declara- 
tion^ utterly  difclaimed  all  manner  of  Rejijiance. 

My  Lords,  Every  Body  knows,  that  knows  any 
thing  of  the  Revolution,  That  the  Prince  of  Orange 
came  over  hither  with  an  armed  Force ;  and  that 
in  feveral  Paragraphs  of  his  Declaration,  (the  Do- 
d:or  fpeaks  of)  His  late  Majejfy  invites  and  requires 
all  Veers  of  the  Realm,  both  Spiritual  and  Temporal 
Lords^  all  Gentlemen^  Citizens,  and  other  Commoners.^ 
to  come  in  and  aJ/JJi  him^  in  Order  to  the  executing 
that  Dejign  he  had  then  undertook,  againfi  all  that 
fhould  endeavour  to  oppofe  him. 

Therefore  it  muft  be  accounted  very  ridiculous 
for  the  Dodor  to  advance  fuch  a  Pofition,  if  he 
had  no  further  Meaning  in  it,  than  to  give  an  Ac- 
count of  the  Prince  of  Orange's  Defign  in  coming 
over  here  into  England. 

And  this  will  make  it  neceffary  for  your  Lord- 
fhips to  confider  what  is  the  true  Meaning  of  this 
Affertion  :  Is  it  not  plainly  to  make  the  Prince  of 
Orange  fay  one  thing,  and  at  the  fame  time  do 
directly  another  ?  And  can  this  be  done  with  any 
other  Defign,  than  to  afperfe  the  Memory  of  the 
late  King  JVilliam  ? 

Then  as  to  his  Difcourfe  concerning  PafTive  Obe- 
dience and  Non-Refiftance,  in  fuch  Latitude  as  is 
there  mention'd;  what  could  it  tend  to,  but  to  cafi 
Reflexions  upon  that  Refiftance,  which  was  the 
Means  which  brought  about  the  Revolution  ? 

For  was  there  any  Occafion  at  that  time  to  be 
fb  earneft  to  cry  down  Refiftance,  and  preach  up 
Paffive  Obedience  ? 

Can  any  one  pretend  to  fay,  there  were  any 
Symptoms  of  Difcontent  throughout  the  NatioHj 
in  any  Parts  thereof? 

No  :  To  our  Comfort  be  it  fpoken,  no  Reign, 
no  Age,  no  Hiftory,  can  give  a  better  Account  of 
the  good  Dilpofitions  of  the  People  to  their  Sove- 
reign 
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reio-n.     Therefore  fince  the  Preaching  thcfe  Do-  gences^  than  giving  up  our  whole  Cojtjiitiition:  And 
(5lr?nes  was   needlefs,     it   does   favour   of    fome  he  that  recedes  the  leafi  Tittle  from  tt^  to  fatisfy 
wicked  Defi^n,    to  be  talking  fo  unieafonably  of  and  ingratiate    ivith   thefe   clamorous^    infatiahle^ 
this  Subjedt.  Church-devouring  Malignavts,  bwous  not  what  Spi- 
lt' ^vhat  the  Doftor  very  frequently  aflerts  in  rit  they  are  of. 
tliis  Sermon  be  true,  That  all  arc  falfe  Sons  of  the  After  fuch  an  ample  Declaration  of  his  Opini- 
Church     who  cifpfied  in  bringing  about  the  Rcvolu-  on,  what  fatal  Conlequences  will  attend  the  grant- 
tion    or  that  joined  in  the  Oppojition  that  was  made  ing  Indulgences  to  Dilfenters,  Can  the  Dod:or  ima- 
to  the  Encroachments  which  were  begun  by  evil  Mi-  gine,  that  his  faying,  in  his  Anfwer  to  the  Arti- 
iiijiers  in  the  Reign  of  King  James  the  lid.  againji  clcs.  That  he  intends  not  to  caji  the  leafi  invidious 
our  Religion  and  Liberties-^    let  the  Do6lor  a  little  Refle.fion  upon  that  indulgence  the  Government  has 
confider,  how  iar  his  Charadter  of  a  Falfe  Brother  condefcended  to  give  them^    will  take  off  the  hard 
may  be  carried!  Ccnfures  he  hath  pafs'd  upon  Dilfenters? 
'  Every  Body  knows,  that  liv'd  in  thofe  Days,  that  And,  my  Lords,  if  an  Archbiflaop,    who  hath 
the  Body  of  the  Clergy  oi  the  Church  of  England  been  dead  almoft  a  hundred  and  twenty  Years,  can- 
made  a  noble  StancT  againft  the  Encroachments  not  be  permitted  to  reft  quiet  in  his  Grave,    but 
■which  were  then  making,  and  appear'd  as  adive  muft  have  foul  Afperiions  caft  upon  his  Memory, 
as  any  of  the  Laity.  ''"  b^i"g  '^  ff-^fi  Son,  and  a  perfidious  'Prelate  of  the 
And  was  it  not  by  their  Writings,   Preaching,  C/^«r^/j,forinterceeding  (asDod:or;S?i:/&£i;«-£//rays) 
and  Example,  that  the  Nobility  and  Gentry  were  with  Queen  Elizabeth  for  the  Dilfenters  in  thole 
animated  to  maintain  and  defend  their  Rights,  Re-  Days;  What  muft  the  prefent  Archbilhops  andBi- 
lio^ion,  and  Liberties?  And  as  an  undoubted  Mo-  fhops  of  our  Church  expctt  from  Doctor  i^ary 
nument  that  this  was  the  Senfe  of  the  whole  King-  Sacheverell^  if  they  do  not  thunder  out  their  Eccle- 
dom  at  the  Time  of  the  Revolution,  it  is  cnter'd  liaftical  Anathema's  againft  Dilfenters  as  often  as 
in  the  journal  of  the  Houfc  of  Commons,  on  the  the  Dodlor  fhall  think  there  is  Occalion  for  them  ? 
firft  oi' February^  1688.  My  Lords,  I  perceive  the  Doctor  hopes  to  lalve 
That  the  unanimous  Thanks  of  the  Houfe  zvas  all  he  hath  faid  againft  Toleration  to  Dilfenters,  by 
given,  Nemine  Contradicente,  to  the  Clergy  of  the  a  nice  Diftinftion  he  hath  hit  upon  between  an  In- 
Church  of  England,  for  the  great  Service  they  had  dulgence  and  a  Toleration. 

done  their  Religion  and  Country,    by  the  Oppojition  Therefore  he  tells  your  Lordlhips,  That  upon  the 

they  had  made  to  the  Esecution  of  the  Ecchjiajiical  moji  diligent  Enquiry,   he  hath  not  been  able  to  in- 

CommiJJion,  and  their  refujing  to  read  the  King's  De-  form  hinifelf  that  a  Toleration  hath  been  granted  by 

claration  for  a  Toleration,  which  -was  then  founded  Law. 

upon  the  dtfpenfvng  '^Roiver.  Can  the  Dodor  pretend  to  fay,  that  this  Word 

And  how  did  the  Archbifliops  receive  the  Mef-  Toleration  has  never  been  made  ufe  of  to  exprefs 

fage  that  was  fent  them  upon  this  Occalion,  that  theReligiousLibertyandlndulgence  that  is  granted 

they  might  communicate  that  Refolution  to  the  and  allowed  to  Dilfenters  ?  Ifwe  wanted  A  uthori- 

Cle'rgy  in  their  refpedivc  Diocefes  ?  ties  to  juftify  the  We  of  theWord,  after  the  Dodor 

Our  Journals  tell  us.   That  Mr.  Levifon  Gower  has  made  ufe  of  itin  the  fame  Senfe  over  and  over, 

the  next  Day  acquainted  the  Houfe  of  Commons,  in  many  PalPages  in  his  Sermon,    as  will  be  taken 

that  he  had  attended  the  two  Archbifliops,    ac-  Notice  of  by  the  Gentlemen  that  are  to  make  good 

cording  to  Order,  with  the  Thanks  of  the  Houfe;  the  fecond  Article,    the  Dodlor  might  be  put  in 

and  that  Archbilhop  Sancroft,  and  the  then  Arch-  Mind,  that  Her  Majeftyjn  Her  Speech  from  the 

bilhop  of  York,    returned  their  Thanks  to  the  Throne,    on  the  ifth  of  December,    1705,    hath 

Commons  for  themfelves,    and  in  Behalf  of  all  been  pleafed  to  declare.  That  fie  will  inviolably 

their  Clergy,  for  their  lavourablc  Vote.  maintain  the  Toleration. 

Your  Lordfiiips  fee,   the  Commons  were  then  My  Lords,  As  the  Time  was  moft  unfeafonable 

happyenoughto  bethought  favourable  to  theCler-  for  the  Preaching  fuch  Doftrines  as  thefe,  fo  the 

a;y  of  the  Church  of  England ;  and  yet  thofc  very  Place  was  very  improper  for  a  Ledure  of  Politicks : 

Commons  were  the  Men  who  paifed  the  Toleration-  For  your  Lordfliips  do  perceive  this  latter  Sermon, 

AB,  for  exempting  Protcftant  Dilfenters  from  the  which  was  Preached  on  the  fifth  oi  November  laft. 

Penalties  of  certain  Laws,  as  one  of  the  moft  ne-  was  Preach'd  in  the  great  Metropolis  of  thisKing- 

ceffary  Adirs  for  the  Good  of  the  Kingdom.  dom,  before  the  Lord-Mayor,  Aldermen,  and  Ci- 

And  were  they  not  encouraged  to  go  about  that  tiz.cns  of  London ;  from  whole  fteady  Loyaly  to  Her 

Charitable  Work,  by  the  Petition  of  the  fcven  Bi-  Majefty,    and  firm  Affedions  to  the  Revolution, 

IKops,  prefentcd  toKAwg  J  a  raes-^  wherein  they  ac-  fuch  vaft  Sums  have  been  contributed  for  carrying 

quainted  him.  That  it  was  not  for  want  of  a  due  on  this  long  War  againft  France,  which  hath  prov- 

Tendcrnefs  to  Diffenters,   which  made  them  refufe  cd  fo  fatal  to  the  Fr^w/j  King,  and  other  Enemies 

reading  his  Declaration  for  Toleration  to  Diffenters;  ot  this  Kingdom. 

in  relation  to  whom,  they  were  willing  to  come  to  fuch  And  what  more  likely  to  give  a  fatal  Wound  to 

<i  Temper  as  fiould  be  thought  ft,    when  the  fame  thePublick  Credit  at  thisTime,  than  fuch  Dodlrine, 

came  to  be  confdercd  in  •■Parliament.  which  tends  to  the  Overthrow  of  all  the  Ads  of 

But  now  the  fame  hath  been  confidered  in  Par-  Parliament  which  have  been  made  in  Support  of 

liament,  and  the  Toleration  hath  been  fettled  and  this  Conftitution. 

cftabliihed  by  the  Lcgiflative  Authority  of  the  And  how  ftrange  an  Attempt  was  it  for  the  Do- 
Kingdom.,  and  hath  been  ratify 'd  and  approv'd  of  dor  to  preach  againft  the  Revolution  and  this  Go- 
in  this  Reign,  by  Her  Majefty  and  both  Houfes  of  vernment,  before  thofe  Cidzens  who  owe  the  Re- 
Parliament;  Do6iOTSacheverellhdiked\{:ipproves  ftoration  of  their  Charters,  and  all  their  Fran- 
of  it,  and  is  pleafed  to  tell  us  in  a  moft  extraor-  chifes  and  Immunities  to  it. 

dinary  Manner,  That  a  Man  muji  be  very  weak,  or  But,  to  do  Jufticc  to  the  Dodor,  he  in  his  An- 

fomething  wurfe,  that  thinks  or  pretends  the  Dijfen-  fwer  denies  he  hath  faid  any  thing  oi  the  Means 

tin  are  to  be  gained  by  any  other  Grants  and  Ihdul-  which  brought  about  the  Revolution. 

And, 


for  High-Crimes  and  Mifdemeanors.  65^ 


1709. 

And,  if  your  Lordihips  can  believe  hinij  he  fays 
he  has  endfcrooitrd  to  viiidtcate  the  Revuhitton  froin 
the  black  and  odious  Colours  the  Enemies  of  the  Re- 
'volntion  ivould  throw  both  upon  that  and  his  late 
Majejiy. 

To  ^vhat  End  and  Purpofe  then  are  thefe  Do- 
ctrines prcach'd  with  fo  much  Vehemence  at  this 
Time,  unlels  it  be  to  rcficct  backwards  upon  what 
was  done  at  the  Time  of  the  Revolution  ? 

There  is  certainly  no  Occafion  to  preach  Non- 
Refiftance  to  Her  Majcfly's  Io)'al  and  dutiful  Sub- 
jeds,  who  have  never  lliewn  the  leail  Inclination 
to  give  Difturbances  to  this  prefent  Government. 

Was  there  ever  known  a  Time,  in  \vhich  there 
was  lb  univcrfal  an  Agreement  in  all  Ranks  and  De- 
grees amongfl:  us?  Does  not  every  one  almoil  ftrive 
to  fliew  their  Zeal  and  AfFcclion  for  Her  Majelty 
and  Her  Government  ?  If  there  be  any  that  are  Icls 
quiet  than  their  Neighbours,  we  Ihall  lind  them 
amongft  the  Friends  of  Dod:or&i7vrtt;,T//,  who  are 
profetiedly  no  Friends  to  the  Revolution.  Nothing 
is  more  certain,  than  that  all  that  are  not  fatisfied 
with  what  w^as  done  at  the  Time  ot  the  Revoluti- 
on, mult  be  Enemies  to  the  prefent  Ellablifliment : 
And  'tis  from  this  Source,  all  thefe  Declamations 
againft  Men  of  Charadter  and  Station,  both  in 
Church  and  State,  do  proceed. 

But  I  w  ould  have  the  Dodor  conlider,  that  we 
have  Laws  to  punifli  Spreaders  of  falfe  News, 
and  horrible  Stories,  of  the  great  Men  and  great 
Officers  of  the  Kingdom  ;  and  'tis  to  put  a  Stop 
to  thefe  malicious  Pradices  now  on  Foot,  that 
this  Delinquent  is  now  brought  to  this  Bar. 

When  we  fhall  have  read  our  feveral  Proofs, 
which  will  juftify  every  Particular  charged  on  the 
Doftor  in  the  Articles  of  Impeachment,  the  Com- 
mons will  not  doubt  of  your  Lordfhips  Judgment 
againft  this  Defendant. 

Mr.  Lechmere.  1\  /^  Y  Lords,  I  am  commanded 
i\  A.  to  affift  in  ftating  to  your 
Lordfhips  the  Grounds  of  the  Charge  of  the  Com- 
mons, and  the  Niiture  and  Tendency  of  the  Crimes 
now  before  you,  in  Judgment. 

Your  Lordfliips  have  had  opcn'cf  to  you  an  Im- 
peachment of  the  Commons  oi'Great  Britain:  The 
Subjects  of  both  Nations  had  an  equal  Concern  in 
that  which  is  the  Ground  of  if.  They  are  happi- 
ly united  in  this  Profccution  ;  and  the  common 
Intereft  of  your  Lordilaips,  and  us  all,  is  infepa- 
vablc  in  its  Event. 

I  need  fay  no  more  to  your  Lordfliips  of  the 
greatnefs  of  this  Caule;  not  for  the  Perlon  of  the 
Offender,  but  for  the  high  Importance  of  thofe 
Matters  which  he  has  prcfumed  to  draw  in  Que- 
llion. 

The  Commons,  on  their  Part,  have  been  exceed- 
ing careful,  in  every  Step  of  this  Proceeding,  that 
it  fhould  receive  a  Deliberation  fuitable  to  the 
J  flight  of  the  Caufe,  and  the  Dignity  of  the  Com- 
moiis-^  and  they  oblerve  it  to  your  Lordfhips,  with 
great  Satisfadion,  That  by  your  ready  Concur- 
rence, no  Difficulties  have  arifen  to  delay  or  dif- 
courage  their  Impeachment.  They  afcribe  this  to 
a  Dclire  in  your  Lordlhips,  equally  with  them- 
fcU'es,  to  cultivate  a  good  Correfpondence  on  fo 
important  an  Occaiion,  and  to  that  due  Regard 
your  Lordlhips  fliew  to  the  Courfe  of  Impeach- 
ments, the  antient  Right .y  and  great  Security  of  the 
Commons. 

In  framing  their  Charge,  the  Commons  have 
thought  fit,  by  a  Preamble  to  their  Articles,  to  lay 


before  you  the  Grounds  of  their  Accufation,  in 
Terms  the  moft  cogent  and  exprelfive^  to  the  End, 
your  Lordfhips  might  have  early  and  perfedl  No- 
tice of  the  Points  on  which  the  Commons  intend- 
ed to  proceed;  that  your  Lordfhips,  and  the  whole 
Kingdom,  might  know  the  unanimous  and  hearty 
Zeal  of  the  Commons,  to  afTert  the  Jullice  of  the 
late  happy  Revolution,  and  the  Foundations  of 
Her  Majefty's  Government  and  Adminiftration  ; 
and  that  the  Judgment  of  the  Commons,  on  this 
weighty  Occaiion,  might  ftand  fully  oh  the  Re- 
cords of  'Parliaments  and  be  tranfmttted  to  all 
^ojferity. 

Your  Lordfliips  will  obferve,  in  reading  their  E- 
vidence,  many  Things  excepted  to  by  the  Com- 
mons, precedent  to  the  Ground  of  their  firft  Arti- 
cle j  but  you  will  foon  perceive,  that  all  Parts  of 
the  Defign  of  the  Prifoner  center  in  that.  They 
could  not  therefore  have  acquitted  themfelves,  if 
they  had  not  made  that  their  Foundation :  Being 
firmly  convinc'd,  they  never  can  have  the  Honour 
and  Jufticc  of  that  glorious  Work  too  much  at 
Heart;  nor  be  too  jealous  of  thofe,  who  under  any 
Pretences,  though  never  fo  fpecioiis^  fhall  attempt 
to  lelien  it.  And  when  they  conlider  the  certain 
Dependance  that  the  Jullice  of  the  late  Revolution 
it  felf  muft  have  upon  the  Steps  that  led  to  it» 
they  can  have  no  doubt  but  your  Lordfhips  will 
think  him  equally  Criminal,  who  condemns  the 
Means  by  which  it  was  effected. 

My  Lords,  The  neceJJ'ary  Means^  (which  is  the 
Phrafe  ufed  by  the  Commons  in  their  firfl  Article) 
are  Words  made  choice  of  by  them  with  the  great- 
eji  Caution.  Thole  Means  are  defcribed  (in  the  Pre- 
amble to  their  Charge)  to  be,  That  glorious  En- 
terprize,  which  his  Tate  Majefly  undertook  with  an 
armed  Force,  to  deliver  this  Kingdom  from  Popery 
and_  arbitrary  Power;  the  Concurrence  of  many 
Subjects  of  the  Realm,  who  came  over  with  hirrr 
in  tnatEnterprize,  and  of  many  others  of  all  Ranks 
and  Orders,  who  appeared  in  Arms  in  many  Parts 
of  the  Kingdom,  in  Aid  of  that  Enterprize. 

Thefe  were  the  Means  that  brought  about  the 
Revolution,  and  which  the  Adt  that  paffed  foon  af- 
ter, declaring  the  Rights  and  Liberties  of  the  Sub- 
jedt,  and  fettling  the  SuccelFion  of  the  Crown,  in- 
tends, when  his  late  Majefty  is  therein  called  the 
glorious  Injirmnun  of  delivering  the  Kingdom  ;  and 
which  the  Commons,  in  the  laft  Part  of  their  firft 
Article,  exprefs  by  the  Word  Refinance. 

But  the  Commons,  who  will  never  be  unmind- 
ful of  the  Allegiance  of  the  Subjeds  to  the  Crown 
of  this  Realm,  judg'd  it  highly  incumbent  upon 
them,  out  of  regard  to  the  Safety  of  Her  Majefly's 
Perfon  and  Government,  and  the  antient  and  le- 
gal Conftitution  of  this  Kingdom,  to  call  thatRc- 
lirtance  the  neceJJ'ary  Means;  thereby  plainly  found- 
ing that  Power,  of  Right  and  Reliftance,  which  was 
exercifed  by  the  People  at  the  Time  of  the  happy 
Revolution,  and  which  the  Duties  of  Self-Prefer- 
vation  and  Religion  called  them  to,  upon  the  Ne- 
ceflity  of  the  Cafe ;  and  at  the  fame  time,  effe- 
dtually  fecuring  Her  Majcfly's  Government,  and 
the  due  Allegiance  of  all  Her  Subjed-s. 

Your  Lordlhips  will  find,  That  the  Prifoner,  in 
his  Sermon  preached  at  St.  'Taul's^  has  alferted  a 
Dodlrine  in  direft  Defiance  and  Contradidlion  of 
thatReliflance  us'dto  bring  about  the  Revolution; 
when  he  affirms  the  utter  Illegality  of  Reliftance^ 
on  any  Pretence  whatfoever,  to  be  a  Fundamental 
of  our  Conftitution:  And,  as  your  Lordfhips  will 
hear  it  fully  made  out  from  the  Proofs,    hy  thofe 

Gentle-" 
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Gentlemen  to  whom  that  Part  is  alfigiicd,  he  has 
alio  plainly  declared  himfcli",  that  even  that  Reli- 
llance  nled  at  the  'I  inie  of  the  late  happy  Revolu- 
tion, is  not  to  be  excepted  out  ot  his  I'undamen- 
tal  Rule. 

My  Lords,  when  a  Preacher  of  the  Gofpcl,  and 
a  Minifter  of  the  Church  of  England^  even  under 
this  happy  Eftablillinient,  Ihall  thus  publickly  con- 
demn the  Foundations  on  which  it  ftauds,  in  Defi- 
ance of  her  Majcrty  and  the  great  Council  of  the 
Nation  then  litting  in  Parliament;  it  becomes  an 
indifpcnlible  Duty  upon  us,  who  appear  in  the 
Name  and  on  the  Behalf  of  all  the  Commons  of 
Great  Brifaia,  not  only  to  demand  your  Lordihips 
]iuftice  on  fuch  a  Criminal,  but  clearly  and  openly 
to  alfert  our  Foundations. 

I  crave  Leave  to  remind  your  LonJfliips  of  the 
Condition  of 'I'hiiigs  in  both  Kingdoms,  immedi- 
ately preceeding  the  late  Revolution :  The  Cafe  is 
Hated  and  recorded,  between  the  late  King  yames 
and  the  Subjefts  of  both  Kingdoms,  in  the  fevcral 
Declarations  of  the  Rights  of  both  Nations  made 
by  them  at  that  7  imc. 

I  Ihall  forbear  to  aggravate  the  Mifcarriagcs  of 
that  unhappy  Prince,  further  than  by  faying,  That 
it  is  declared  in  the  Preamble  to  the  Bill  paffcd  in 
Eiigliivd,  That  hy  the  Jffljiance  of  evil  Couvfellors  ^ 
"Judges  and  Muiijlers^  cinplofd  by  him^  be  did  en- 
deavour to  fubiert  and  extirpate  the  -Prcte/iant  Re' 
ligion^  the  Laws  and  Liberties  oj  tie  Kuigdom^  in 
the  fevcral Injfanccs  there  enumerated.  And  in  that 
palfed  in  the  Kingdom  of  Scotland^  it  ftrnds  de- 
clared, That^  by  the  Jdvice  of  evil  Coanfellors^  he 
did  invade  the  fundamental  CoidVttution  of  that 
Kingdom^  and  alter  d  it  from  a  Legal  limited  Mo~ 
narchy^  to  an  arbitrary  defpotick  Toisocr. 

Your  Lordfliips,  on  this  Occafion,  will  again  con- 
lider  the  antient  legal  Conftitution  of  the  Govern- 
ment of  this  Kingdom  ;  from  which  it  will  evi- 
dently appear  to  your  Lordlfiips, That  the  Subjed:s 
of  this  Realm  had  not  only  a  Power  and  Right  in 
themfelves  to  make  that  Refiftance,  but  lay  under 
an  indifpenfible  Obligation  to  do  it. 

The  Nature  of  our  Conftitution  is  that  of  a  li- 
mited Monarchy,  wherein  the  fupream  Power  is 
communicated  and  divided  between  Queen,  Lords, 
and  Commons,  tho'  the  executi\'e  Power  and  Ad- 
miniftration  be  wholly  in  the  Crown.  The  Terms 
of  fuch  a  Conftitution  do  not  onl  v  fuppolc,  but  ex- 
prefs  an  original  Contradl,  between  the  Crown  and 
the  People;  by  which  that  Suprcam  Power  was 
f  by  mutual  Confent,  and  not  by  Accident]  limited 
and  lodged  in  more  Hands  than  one :  And  the  uni- 
form Prefervation  ol  fuch  a  Conftitution  tor  fo  ma- 
ny Ages,  without  any  fundamental  Change,  de- 
monftrates  to  your  Lordihips  the  Continuance  of 
the  fxme  Contrad. 

The  Confequences  of  fuch  a  Frame  of  Govern- 
ment are  obvious  :  That  the  Laws  are  the  Rule  to 
both,  the  common  Meafure  of  the  Power  of  the 
Crown,  and  oi  the  Obedience  of  the  Subjedt; 
and  if  the  cxecuti\'e  Part  endeavours  the  Subver- 
fion,  and  total  Deftrud:ion  of  the  Government, 
the  original  Contract  is  thereby  broke,  and  the 
Right  of  Allegiance  ceafes :  That  part  of  the  Go- 
\ernment  thus  tLindamcntally  injured,  hath  aRight 
to  f^ve  or  recover  that  Conftitution,  in  which  it 
had  an  original  Intereft. 

Nay,  the  Nature  of  fuch  an  original  Contradt  of 
Government  proves.  That  there  is  not  only  a  Pow- 
er in  the  People,  who  have  inherited  its  P'reedom, 
toallcrt  their  own  Title  to  it,  but  they  arc  bound 


in  Duty  to  tranfmit  the  fame  Conftitution  to  their 
Pofterity  alfo. 

'Tis  mif-fpending  your  Lordihips  Time  to  illu- 
ftrate  this:  'Tis  an  eternal  Truth,  elfential  to  the 
Government  it  Iclf,  and  not  to  be  defaced,  or  de- 
ftroyed,  by  any  Force  or  Dc\ice. 

That  the  Rights  of  the  Crown  of  England  arc 
legal  Rights,  and  its  Power  ftated  and  bounded 
by  the  Laws  of  the  Kingdom;  That  the  executive 
Power  and  Adminiftration  it  fel {'is  under  the  ftrid- 
eil  Guard,  for  the  Security  of  the  People ;  and 
that  the  Subjects  ha\e  an  Inheritance  in  their  anti- 
ent iundamental  Conftitutions,  and  the  Laws  of 
the  Land;  appears  from  every  Branch  of  this  Go- 
vernment. 'Tis  the  Tenor  of  all  Antiquity;  our 
Hiftories  and  Records  afford  innumerable  Proofs  of 
it :  And  when  your  Lordihips  look  back  on  the 
Hiftory  oiMagnaCharta  alone,  you  can't  doubt  of 
the  Senfe  of  our  Aneeftors,  that  they  were  Maftcrs 
of  Franchifes  that  were  truly  their  own,  and  which 
no  earthly  Power  had  Right  to  extort  from  them. 
Many  others,  o'l  incontcftible  Authority,  arc  thofe 
valuable  ReliAs,  which  our  Popiih  Aneeftors  have 
left  us,  as  Proofs  o'l  the  P'reedom  of  our  Conftitu- 
tion, of  the  conftant  Claims  they  made,  both  in 
and  out  of  Parliament,  to  their  Inheritance  in 
their  Laws,  againft  the  Encroachment  of  arbi- 
trary Power  ;  and  when  the  laji  Estrcmity  calfd 
them  to  it,  they  never  fail'd  to  vindicate  them  by 
the  Arms  of  Refiftance, 

"  Such  was  the  Genius  of  a  People,  whofeGo- 
"  vernmcnt  was  built  on  that  noble  Foundation, 
"  7iot  to  be  bound  by  Laivsy  to  which  they  did  not 
"  confent ;  that,  muffled  up  in  Darknefs  and  Su- 
"  perftition,  as  our  Aneeftors  were,  yet  that  No- 
"  tion  feemed  engraven  on  their  Minds,  and  the 
"  Imprelfions  fb  ftrong,  that  nothing  could  im- 
"  pair  them". 

Upon  the  Reformation  of  Religion,  when  all  fo- 
reign Power  was  aboliflxed,  and  the  Supremacy  of 
the  Crown  was  reftor'd  to  its  Height  by  manyAdts 
of  Parliament,  your  Lordihips  will  ahvays  find 
Declarations  at  the  fame  Time  made  of  theRights 
of  the  People ;  particularlj^  that  of  the  a^th  of 
H.  VIII.  where  'tis  faid,  That  the  Realm  oJ  Kng- 
land  is  free  from  any  Man's  LawSy  but  fuch  as  have 
been  devifedy  made  and  ordained  'Within  the  fame^ 
for  the  Wealth  of  it ;  or  fuch  other,  as  the  People 
of  the  Realm  have  taken  at  their  free  JVill  and  Con- 
fent y  and  by  long  Ufe  have  bound  themfelves  tOy  as 
the  antient  ejiablifhed  Laws  of  the  Realm,  and  none 
other  wife. 

Your  Lordfliips  will,  I  <loubt  not,  confider 
thofe  Laws  made  at  that  Time,  to  be  frefli  and 
remarkable  Declarations,  and  Ratifications  of  the 
original  Contradl. 

This  excellent  Conftitution  of  our  Government 
has  been,  thro'  many  Struggles,  prefcrv'd  from  that 
Time  to  this,  and  the  true  Spirit  of  the  Englifh 
Nation  ftill  kept  ali\e,  down  to  the  Times  ot'  the 
late  happy  Revolution;  at  which  Time  the  Dan- 
ger being  imminent,  not  only  to  the  Laws  and  Li- 
berties of  the  Kingdom,  but  to  the  Proteilant  Re- 
ligion, THE  ANTIENT  VIRTUE  OF  THE 
EA'GLKH  NATION  EXERTED  IT  SELF, 
AND  SHONE  OUT  IN  ITS  FULL  LUS- 
TRE, IN  THAT  GLORIOUS  WORK. 

The  many  Laws  pafs'd  lince,  more  particularly 
thofe  for  the  Settlement  of  the  Crown  and  Succei- 
fion,  are  fo  many  repeated  Declarations  oi  their 
late  Majellies,  and  her  Majefty  now  on  the 
Throne,  together  with  the  reprefcntative  Body  of 

the 
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the  Nation,  in  Confirmation  of  their  antient  Con- 

ftitution.     Nay,  my  Lords,  we  have  higher  Tcfti- 

monics  to  appeal  to  \    the  many  glorious  SuccelFes 

with  which  God  Almighty  has  bleffed  the  Arms  of    of  Toleration  ought  to  he  kept  iimolahly  :    and  Vhe 

her  moit  Sacred  Majelty,    employ'd  in_pefence  of    ''  ^    ,        „ 


teftants  is,    in  the  Preamble  to  that  Bill,  declared 
to  be  contrary  to  tkcCkriftianReUgtofj^  ami  the  Do- 
of  the  Church  0/ England,    and  that  the  Jil 


flr'we 


J     .,         .     .  (Commons  find  no  Exception  then  taken  by  your 

the  Arms  of  Refiltance,    are  fo  many  Tefumonies    Lordfhips  to  that  Declaration  ;  but  on  the  contrary, 
from  Heaven  in  our  Vindication.  many  Expreffions  from  both  Houles,  highly  extol- 


Your  Lordfhips  take  notice  on  what  Grounds  the 
Dodor  continues  to  alfert  the  fame  Polition  in  his 
Anfwer.  But  is  it  not  mofl:  Evident,  that  the  ge- 
neral Exhortations  to  be  met  with  in  the  Homilies 
of  the  Church  of  Englandy  and  fuch  like  Declara- 
tions in  the  Statutes  oi  the  Kingdom,  are  meant 
only  as  Rules  for  the  Civil  Obedience  of  the  Sub- 
ject, to  the  Legal  AdminiAration  of  the  Supreme 
Power  in  ordinary  Cafes  ?  And  it  is  equally  abfurd, 
to  conftrue  any  Words  in  a  Politive  Law  to  autho' 


ling  the  Policy  and  good  EftecSsofthat  Law. 

Your  Lordfhips  will  perceive,  from  the  Evidence 
of  the  Commons,  many  plain  Declarations  o^  the 
Prifoner  in  Maintenance  of  this  Article  ;  but  we 
offer  it  to  your  Lordfhips,  as  a  further  Evidence, 
that  he  moft  Ihamefully  arraigns  the  Memory  of  a 
Prelate,  Emmcnt  for  his  Zeal  to  the  Proteftant  Re- 
ligion ;  for  his  compaffionate  IntercefTions  with 
Q^Elizahethj  in  favour  of  DifTenting  Proteflants  ;  a 
Refledlion  plainly  meant  by  him  to  cafl  an  Odium 


riz.e  the  Dcilrudion  of  the  whole  ;  as  tp  exped:,  on  the  A(ft  of  Toleration,  and  on  the  prefent  Fa- 
that  King,  Lords,  and  Commons  fhould,  in  exprefs  thers  of  the  Church,  fo  Eminent  for  their  Charity 
Terms  of  Law,  declare  fuch  an  ultimate  Refort  as     and  Moderation  ;  and  from  the  Applaules  he  gives 


the  Right  of  Refiltance,  at  a  Time  when  the  Cafe 
fuppofcs  that  the  Force  of  all  Law  is  ceafed. 

But  the  Commons  think  he  hath,  by  his  Anfwer, 
highly  aggravated  his  Grime,  by  charging  fo  per- 
nicious a  Tenet,  as  that  of  abfolute  unlimited  Non- 
Refiflance,  to  be  a  fundamental  Part  of  our  Govern- 
ment, add  by  alferting  this  as  the  Dodrineof  the 
Church  of  England. 


to  the  Severities  fhovvn  by  that  Queen,  he  illuflrates 
the  Calumny  thrown  by  him  on  her  prefent  Maje- 
lty, and  her  Approbation  of  the  Toleration  :  Your 
Lordfhips  will  duly  conlider  the  Malignity  of  Ex- 
preffions meant  to  condemn  fo  good  a  Law,  now 
Itanding  in  its  full  Force,  and  to  encourage  theUn- 
chriflian  Principles  of  Perfccution. 

The  latter  Part  of  the  Second  Article  is  founded 


It  is  a  great  Reproach  to  the  Excellency  of  our  on  the  Legal  Supremacy  of  the  Government  in  Mat 
Conflitution,  to  impute  fuch  Principles  to  it  as  in-  ters  Eccleliaftical,  by  which  all  Eccleliartical  jurif 
evitably  infer  its  Deftrudion  ;    and  an  equal  Dif-     didion,    by  the  Antient        -     •      -  -  •-    • 


honour  to  the  Crown  of  this  Realm,  the  great 
Glory  of  which  is  to  be  fet  over  and  govern  a  Na- 
tion of  Free-born  Subjeds,  the  mcancfl  of  which 
has  an  Inheritance  in  the  Government  and  the  Laws 
equal  with  the  greatefl. 

They  likewife  efleem  it  an  high  Refledion  on 
Religion  it  felf,  and  the  Church  of  England^  to 
charge  its  purefl  Dodrines  with  fuch  Conftrudi- 
ons,  by  which  all  Irreligion  and  Oppreffion  would 
be  authorized. 

The  Commons  muft  for  ever  confider  themfelves 
under  the  flrongeft  Obligations  of  Gratitude  to  our 
great  Deliverer,  to  alfert  the  Honour  and  Jufticeof 


jurif^ 
undoubted  Laws  of  the 
Kingdom,  is  made  fubjed  to  the  Civil  Power. 

The  Prifoner,  in  Terms  very  unbecoming,  has 
flruck  at  this  Effential  Part  of  our  Conflitution,  in 
thofe  Words  \  wherein,  after  having  perfuaded  the 
fuperiour  Paflors  of  the  Church  to  Thunder  out 
their  Anathema's  againft  Protcftant  Dilfenters,  He 
defies  any  earthly  'Tower  to  rever/e/uch  Sentences. 

My  Lords,  The  refloring  the  Legal  Supremacy 
of  the  Crown,  was  the  Effed  of  the  Reformation 
of  Religion  in  this  Kingdom  ;  and  the  Abufe  of 
that  Power,  to  the  apparent  Danger  and  Deftrudi- 
on  of  the  Church  ofEnglandy  in  the  Inftanceof  the 
late  illegal  Ecclefiaftical  Commillion,  remains  con- 


that  Reliflance  by  which  he  refcued  an  oppreffed  demned  by  the  Bill  of  Rights. 

People  from  inevitable  Deflrudion  ^  and  think  they  But  the  Commons  crave  Leave  to  obferve,  that 

fhould  not  dcfcrve  the  Name  of  Subjeds  of  Great  the  Independent  Power,  orjurifdidionofthe  Church, 

Britain^   or  the  leafl  Biefiing  of  fo  good  a  Govern-  or  of  Eccleliaftical  Judges,  which  is  the  Dodrinc  ad- 

ment,    it"  at  this  tim:;  before  your  Lordfhips,  and  vanc'd  by  the  Prifoner,  is  not  lefs  dangerous.  It  ftands 

for  ever  hereafter,  they  did  not  alfert,  in  the  mofl  in  utter  Defiance  and  Contradidion  of  M/g-?;^C/^^rf^, 

flrcnuoLis  Manner,  the  Honour  and  Juflice  of  that  and  the  Laws  of  the  Land  ^ 'tis  dcftrudiveoftheLeo-al 

Reliftance  which  brought  about  the  late  happy  Re-  Supremacy  ofthe  Crown  and  Legillature;aViolation 

volution.  And  upon  this  Foundation  it  is,  that  they  of  the  Oath  of  Supremacy ;  contrary  to  the  Principles 

doubt  not  but  your  LordlTiips  will,  in  a  Parliamen-  of  the  Reformation,  and  the  Dodrine  and  Intereft  of 

tary  Way,  fallen  a  Brand  of  indelible  Infamy  on  that  the  Church  oi  England.,  of  which  he  is  a  Member, 


cnllaving  Tenet  by  which  it  is  condemned. 

I  fhall  take  up  lefs  of  your  Lordfliips  Time  on 
the  following  Articles. 

The  Commons  efleem  the  Toleration  of  Prote- 
flant  Diflenters  to  be  one  of  the  earliell  and  happiell 
Effeds  of  the  late  Revolution,  wifely  calculated  for 
the  Support  and  flrengthcning  the  Proteflant  In- 
terefl,  the  great  End  of  the  Revolution  it  felf 

They  remember,    with  the  higelt  Gratitude  to 
her  Majefty,  her  Royal  Refolution  declared  from     Affurance  of  an  equal  Regard  on  your  Lordfhips 
the  Throne,  to  prefervc  it  inviolably  ;  and  they  ob-     Part,  to  a  Matter  of  fo  great  Importance, 
ferve  to  your  Lordlhips,  that  it  appears  to  them, 

from  a  Report  on  their  own  Journals  of  a  Conference  Your  Lordfhips  will  obferve  the  Third  Article  to 
between  both  Houfes,  on  the  Bill  againll  Occafional  be  included  within  the  general  Charge  of  the  Fourth : 
Conformity.,  (not  meant  to  enlarge  the  Liberties  of  But,  the  Commons  being  fenfible,  with  how  diftin- 
Proteflant  Diflenters)  That  the  Perfecutionof  Pro-     guifhed  a  Malice  the  Subftance  of  this  Charge  is 

Vol.  V.  4P  levdlei 


The  Commons  are  ftrengthened  in  their  Concern 
for  the  Legal  Supremacy,  when  they  call  to  Mind 
her  Majcfty's  Letter  to  his  Grace  of  Canterbury.,  of 
thea5th  of  February  1705,  for  Proroguing  the  Con- 
vocation ;  wherein  her  Majefty  is  pleafed  to  declare 
her  conftant  Care  and  Endeavours  to  preferve  the 
Conftitution  of  the  Church  of  England  as  by  Law 
Eftablifhed,  and  her  Refolution  to  preferve  the  Su- 
premacy, as  being  a  Fundamental  Part  of  it :  And 
upon  thefe  Confiderations,  they  have  an  Abfolute 
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levelled,  by  the  Prifoner,  againft  the  Honour  of  her 
Mujclly  and  the  Two  Houfes  oi  Parliament,  they 
thought  it  their  Duty  to  her  Majefty  to  lay  this 
before  your  Lordfliips  in  a  diilind  Article  for  your 
particular  Conlideration  and  judgment. 

When  your  Lordlhips  reHed  on  the  late  heavy 
Cenfure,  which  the  Queen  and  both  Houfes  fojullly 
laid  on  the  Authors  of  the  like  groundlefs  Slander, 
you  will  think  that  the  Prilbner  has  revived  and 
a\'owcd  the  fimc,  from  an  inveterate  Pride  to  iig- 
nalizc  his  Enmity  to  her  Majelly  and  both  Houfes, 
and  in  the  nioft  publick  Manner  to  infult  the  Ho- 
nour of  the  Queen  and  Legiflaturc,  at  the  fime 
time  that  he  was  endeavouring  to  fubvert  their 
P'oundations. 

The  Commons  will  ever  fhcw  the  utmoft  Jealoufy 
for  the  Safety  and  Honour  of  her  Majefty 's  Perfon, 
and  muft  always  efteem  it  their  peculiar  Concern  to 
vindicate  every  Attempt  that  fliall  be  madeagainft 
it ;  and  alfurc  your  Lordlhips,  they  can't  be  forget- 
ful of  that  ilgnal  Regard  her  iacred  Majefty  fhewed 
to  the  Church  of  Eiighrvdy  at  the  time  of  the  late 
Revolution  ;  of  that  conftant  uniform  Zeal  flie  has 
exprcifcd  for  it  from  that  Day  to  this  ;  that  per- 
petual Monument  oi  her  Royal  Bounty  to  the 
Clergy  of  the  Church  of  EHghmd^  to  the  Diminu- 
tion "of  her  o^vn  Revenue  ;  nor  of  her  Royal  Care 
for  the  perpetual  Eftablifliment  of  its  Difcipline 
and  Woriliip,  in  making  it  a  fundamental  and  cl- 
fential  Part  of  the  Union  of  the  Two  Kingdoms  ; 
Theic  Things  they  efteem  an  abfolute  Security,  that 
her  Royal  Protediion  and  Affedion  for  the  Church 
o{  England  can  never  fail. 

The  Commons  doubt  not  of  your  Lordlhips  par- 
ticular Notice  oi  the  Parallel  mentioned  in  this 
Article,  by  which  your  Lordfhips  will  colled:  the 
Inveteracy  of  the  Delign,  from  the  Odioufnefs  of 
the  Comparifon. 

In  their  fourth  Article  the  Commons  'have  laid 
before  your  Lordfhips  many  Charges  \  which,  tho' 
of  diftcrent  Confiderations,  yet  all  conduce  to  the 
main  Charge  of  the  Commons  •  as  tending  to  un- 
dermine her  Majefty 's  Government,  and  to  raile 
Sedition  and  Rebellion. 

Your  Lordlhips  will  find,  from  many  and  preg- 
nant Proofs  fupporting  this  Article,  That  her  Ma- 
jelty's  Adminiftration,  whereby  fhe  has  juftly  gain- 
ed the  Affedions  of  all  her  true  Subjeds,  is  re- 
prefentcd  by  the  Priloner  as  del'crving  the  utmoft 
Odium  and  Contempt  of  her  People. 

That  the  Civil  and  Religious  Rights  of  her  Sub- 
jeds, which  her  Majefty  has  proteded  with  the 
Tendernefsof  a  moftindulgent  Mother,  are  betrayed 
by  thofc  to  whom  llie  has  committed  the  Care  of 
them,  and  that  they  arc  now  in  a  Condition  more 
Calamitous,  than  at  that  time,  when  Superftition 
and  Tyranny  were  ready  tohavefwallow'd  them  up. 

Your  Lordlliips  will  find  him  labouring  to  per- 
fuade  the  People,  that  the  Condition  of  Peace  and 
Proipcrity,  which  the  good  Government  of  her 
ATajcftv  has  fecured  to  her  Kingdom,  is  a  State  of 
utter  Diftradion  and  Contuf.on,  wherein  all  Irre- 
ligion  and  Dilbrder  is  not  only  unpuniftied,  but 
encouraged. 

Nor  will  your  Lordfliips  wonder  to  find  a  Perfon, 
who  has  thus  let  himfelf  to  weaken  the  Title  of 
her  Majefty  to  the  Throne,  reprefenting  her 
Adminiftration  like  that  of  one  who  has  no  Title 
at  all. 

And  from  this  ruinous  and  almoll  irretrieve- 
able    Pofture   of   Aifairs,     your    Lordfhips   will 


find  him  confidering  himfelf  as  a  peculiar  Mef- 
fenger,  appointed  and  called  out  to  open  the  Eyes 
of  the  deluded  People,  and  to  undeceive  a  Nation 
thus  abufed.  And  this,  my  Lords,  he  has  done, 
not  in  the  Words  o£  Meeknefs  and  Peace  ;  not  by 
exhorting  them  to  the  Exercife  of  the  fubmiffive 
Dodrines  of  Paflive-Obedience  and  Non-Reliftance  j 
but  he  alfures  them,  that  he  does  not  come  to 
preach  Peace,  but  to  found  a  Trumpet  ;  he  endea- 
vours to  excite  fuch  true  Sons  of  the  Church  as  are 
of  his  Pcrfuafion,  to  recover,  defend,  and  main- 
tain, with  their  Lives ^and  Fortunes,  their  invaded 
Rights,  and  fuch  Doctrines  as  he  has  thought  fit 
to  deliver  to  them. 

My  Lords,  I  take  Liberty  to  acquaint  your  Lord- 
fhips, that  the  Commons  conceive,  that  the  Laws 
and  Statutes  of  the  Realm,  and  the  Order  and  Peace 
of  Government,  necefTarily  enjoin  it  as  a  Duty  up- 
on all  private  Subjeds,  to  reprefent  their  Senfe  of 
the  Nation's  Grievances  in  a  Courfe  of  Law  and 
JulHce,  and  not  otherwife  ;  and  whenever  the  Op- 
prelfions  become  National  and  Publick,  They  claim 
it  as  the  peculiar  Right  of  their  own  Body,  to 
purfue  the  evil  Inftruments  of  them,  'till  Publick 
Vengeance  be  done  ^  and  at  the  fime  time,  the 
Commons  afllire  your  Lordfhips,  that  they  will  ac- 
count it  their  indifpenfible  Duty  to  her  Majefty 
and  their  Country,  to  affert  the  Juftice  and  Wil- 
dom  of'  her  Adminiftration,  againft  the  Enemies 
of  both. 

I  have  thus  llated  to  your  Lordfhips  the  Nature 
of  this  Caufe  \  wherein,  I  perfuade  my  felf',  you 
perceive  many  Points  of  the  higheft  Moment  to  the 
Peace  and  Welfare  of  the  Kingdom. 

The  Tendency  of  the  Crimes  of  which  the  Pri- 
foner  ftands  Accufed,  lies  Open  and  Apparent :  But 
I  yet  beg  your  Patience,  to  draw  the  Scene  a  little 
clofer. 

Your  Lordfhips  will  confider  the  neceffary  Conle- 
quence  of  a  Polition,  meant  and  expounded  fo  as 
to  perfuade  the  World,  that  the  glorious  Work  of 
the  Revolution  was  the  Fruit  of  Rebellion,  and  the 
Work  of  Traitors.  Does  it  not  declare  the  late 
Reign  to  be  one  continued  Ufurpation  ?  And  under 
what  better  Circumftances  does  it  bring  the  pre- 
fent  ? 

Is  the  Ad  of  Toleration  condemned  with  any 
other  Tendency  than  to  weaken  fo  great  a  Support 
of  the  Revolution  it  felf  ?  And  I  intreatyour  Lord- 
fhips, to  confider  the  certain  Fatal  Eiieds  of  an 
Univerfal  DilHitistadion  of  .the  People,  in  Things 
that  concern  them  neareft,  the  Safety  of"  the  Church 
of  EiigLiiid,  and  the  Proteftant  Intereft,  and  the 
Security  oi'  thcmfelves  and  their  Pofterity. 

It's  true,  my  Lords,  That,  confidered  at  a  Di- 
ftance,  there  feems  a  Repugnancy  in  this  Gentle- 
man's Syftem.  How  comes  it  to  pafs,  that  abfo- 
lute Non-Refiftance  and  the  Spirit  of  Rebellion 
ftand  lb  well  together,  and  are  made  fo  fuitable,  in 
the  fame  Difcourfe  ? 

But,    if  your  Lordfliips  Ihould  difcern,_  in  any 

Part  of  his  Sermon,    any  dark  Hints,  or  difguifed 

Opinions,    of  a  Sole  Hereditary  Right  of  Succejfion 

to  the  Crown,    that  will  fticw  your  Lordfhips  the 

true  Conliftcncy  of  the  whole  ;  your  Lordfhips  will 

find,  that  in  his  Opinion,  the  Duty  of  the  Abfolute 

Non-Rcfiftance  is  owing  to  him  only  that  has  the 

Divine  CommifTion  to  Govern  ;    and  from  thence, 

your   Lordfhips   cannot   fail    of  knowing  againft 

what  Queen,    what  Government,    what  Eftablilh- 

ment,  he  Encourages  the  taking  up  the  Arms  of 

Refiflance. 

I  have 
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I  have  thus  endeavoured  to  difcharge  the  Truft 
repoled  in  mc  by  the  Commons,  and  am  not  un- 
fenlible  how  far  ihort  I  have  fallen  5  but,  my  Lords, 
I  alfure  my  felf  that  the  Caufe  cannot  fuffer  by 
it,  its  own  Strength  and  Vigour  will  fupport  it 
at  this  Time,  and  fo  long,  I  hope,  as  the  Nation 
endures. 

Your  Lordlhips  fee  plainly,  that  the  Duty  of 
the  Commons,  which  they  will  always  difcharge, 
called  upon  them  very  loudly,  to  make  Inquifition 
on  fo  remarkable  an  Oifender  as  the  Prifoner  at 
the  Bar. 

Your  Lordfhips  fee,  they  had  not  acquitted 
themfclves  aright,  if  they  had  intrufted  the  Profe- 
cution  of  this  great  Caufe  in  any  other  Hands  but 
their  own,  or  fuffered  thefe  Points  to  have  been 
handled  in  any  Place,  but  in  full  Parliament ;  or  be- 
fore any  other  Judicature,  but  that  of  your  Lord- 
fhips  :  And  it  is  with  the  grcateft  Chearfulnefs  and 
Security,  that  they  fubmit  the  Caufe  of  the  Queen, 
of  the  whole  Nation,  of  the  Protellant  Religion, 
and  Proteftant  Succeffion,  to  the  Weight  and  Wif- 
dom  of  your  Lordfliips  Judgment. 

Mr.  Attorney  General.  I  did  acquaint  your  Lord- 
fhips  ti/ii  rh:r?  were  two  Sermons  delivered  into 
the  Koufe  ox  Cci'.ic  is,  which  I  dclire  may  be  now 
delivered  in,  and  read  to  your  Lordfliips.  We 
muft  dcfire  Mr.  JcdrcU  to  give  an  Account  where 
he  had  thofe  Books  in  his  Hands. 
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Preached  at  the  Aflizes  held  at  T)erhy,  Au- 
guft  15,  1 7 op.  By  Henrv  Sache-vereli,  D.D. 
Fellow  of  Magdalen-College,  Oxon,  and 
Chaplain  of  St.  Satioiirs,  Southwark. 


To  the  Right  Worfliipful 

GEORGE  SACHEFERELL,  Efq; 

High  -  Sheriff  of  the  County  of  D^rly  5 

A  N  D    T  O 

The  Honourable  Gentlemen  oF  che 
GRAND'JURr, 


'Then  Mr.  Jodrell  was  Sworn. 

Mr.  yodrell.  Thefr  two  Books  were  delivered 
in  at  the  Table  of  th.  Houfe  of  Commons,  by  one 
of  the  Members. 

Mr.  Jtt.  Gen.  Were  they  Ihovvn  to  Dr.  Sache- 
'verell,  when  he  attended  the  Houle? 

Mr.  Jodrill.  They  svcrc  fliown  to  him  at  the 
Bar  of  the  Houfe. 

Mr.  Jtt.  Gen.  Did  be  own  them  to  be  his  Books, 
or  what  did  he  own  aoo.i^^  cuzni  ? 

Mr.  jodrell.  That  which  is  the  Sermon  preach- 
ed the  Fifth  of  November.,  he  owned  to  be  his,  and 
that  he  diredted  it  to  be  Printed. 

Tken  that  Book  was  delivered  in. 

Mr.  Jtt.  Gen.  There  is  another  Sermon  which 
was  preached  at  the  Allixes  at  Derby ^  that  was  alfo 
ihown  him  at  the  Bar,  and  he  owned  it. 

hord  Chancellor.  AVhat  fay  you  as  to  the  Preface 
of  the  other  Sermon  ? 

Mr.  yodrell.  He  owned  the  Dedication  of  it  to 
be  agreeable  with  the  Dedication  of  that  Impreffion 
which  he  ordered  to  be  Printed. 

Mr.  Jtt.  Gen.  We  pray  the  Dedication  may  be 
Ihown  to  him  ;  if  he  denies  it,  we  are  ready  to 
prove  it  by  the  Printer. 

Sir  Simon  Harcourt.  My  Lords,  The  Doc^lor 
did  own  the  Sermon,  and  the  Dedication  of  both 
the  Sermons,  before  the  Houfe  of  Commons  ;  and 
he  will  not  give  your  Lordlhips  the  Trouble  o{ 
hearing  any  Proof  of  them.    He  doth  own  them. 

Mr.  ylr't.  Gen,  Then  we  dclire  they  may  be 
read. 

Clerk  reads  the  Dedication  of  the  Derby  Ser- 
mon •,  and  the  Dedication  and  Sermon  at  St. 
Paul'i. 

Vol.    V. 


Gilbert  Thacker^  Efq; 
R-obert  H'ilmoty  Efq; 
John  Fitz-Herbert,  Efq; 
yohn  Beresford,  Efq; 
Henry  Vernon,  Efq^ 
PFilliam  Cook,  Efq^ 
William  Cavendifh,  Efq; 
Francis  ^ole,  El"q; 


Wtlliam  Horton,  Efq- 
George  Savill,  Elq; 
William  Brown,  Efq: 
^aid  Balledon,  Efq; 
yames  Cbetham,  Elq; 
mill  am  Wolley,  Efq; 
George  Turnery  Gent. 


Gentlemen, 

THE  Peculiar  Honour  Ton  were  pleafed  to  con- 
fer upon  me  after  the  Delivery  of  this  plain 
Difcourfe,  was  fo  Signal,  that  nothing  lefs  than  this 
Publick  Acknowledgment  can  acquit  Me  oyingra- 
titude. 

A'ow,  when  the  Principles  and  Interefts,  of  our 
Church,  and  Conftitution,  arefo  fliamefdly  Betray 'd, 
and  Run  down,  it  can  be  no  little  Comfort  to  all 
thofe  who  wifli  their  Welfare  and  Security,  to  fee, 
that  votwithfianding  the  Secret  Malice,  and  Open 
Violence  they  are  ^erfecuted  with,  there  are  fill  to 
be  found  fuch  Worthy  Patrons  of  both,  who  dare 
Own  and  Defend  them  as  well  againfi  the  Rude  and 
Prefumptuous  Infults  of  the  One  Side,  as  the  Bafe, 
Undermining  Treachery  of  the  Other  ;  and  who 
Scorn  to  Sit  fjlently  by,  and  partake  in  the  Sins  of 
thefe  Aflbciated  Malignants. 

Though  the  Truth  feems  to  be  fo  much  Forfaken 
at  prefent,  yet-,  God  be  thanked,  they  fhall  yet  find, 
to  our  Honour,  that  We  have  flill  amongfi  Us  thofe 
who  have  Courage  to  Speak  it,  as  well  as  thofe  who 
have  Lives  and  Fortunes  to  Maintain  it  :  Jnd  tho' 
the  Jge  is  funk  into  the  Loweft  Dregs  of  Corrup- 
tion that  it  cannot  endure  Sound  DoBrine,  there  are 
not  wanting  Some  to  Preach  it,  and  Others  to  Sup- 
port it,  at  the  Expence  of  Both.  May  the  Influence 
of  your  Good  Examples,  which  as  much  Jnimates 
our  Friends,  as  it  Terrifies  our  Enemies,  be  as  dif- 
fufively  Prevailing,  as  'tis  nobly  Confpicuous,  and  the 
Blejfing  of  that  Church  attend  you,  which  you  fo 
Eminently  adorn  and  fuftain  ! 

Jnd,  as  1  am  obliged  by  the  Relation  I  have  the 
Honour  to  bear  to  your  Family,  tnay  a  double  'Por- 
tion of  the  Divine  Favour  reft  on  You  fMr.  High- 
Sheriff'y  ivhofe  Commands  I  was  very  ready  to  execute 
in  this  Office,  fince  you  thought  neither  the  Jdvance- 
ment  of  your  Years,  fo  generou/Iy  expended  for  the 
4  P  2    "  Good 
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Good  of  your  Country^  nor  the  great  Trouble  attend- 
ing this  Poll,  fuficient  to  esenipt  yon  from  jhewtng 
thatjieady  Loyalty  and  Zeal  toferve  Her  Majefty 
and  the  Government,  for  which  you  have  been  Jo  re- 
markably Difiingiiijhcd. 

I  am,  with  all  Regard, 

GENTLEMEN, 

Your  very  Humble  Servant, 

Heury  Sacheverell. 


rZ'^PERILStff  FALSE  BRETHREN, 

both  in  Church  and  State : 

Set  forth  in  a 

SERMON  Preached  before  the  Right  Ho- 
nourable the  Lor  d-M  a  y  o  r,  Aldermen, 
and  Citizens  of  London^  at  the  Cathedral- 
Church  of  St.  Paul,  on  the  Fifth  of  iVi^w?;/- 
ber,  1709.  By  Henry  Sacheverell^  D.D. 
Fellow  of  Magdalen-College^  Oxon,  and 
Chaplain  of  St.  Saviour'' s  Southwark. 


To  the  Right  Honourable 

Sir   SAMUEL    GARRARD,     Bart. 
Lord-Mayor  of  the  City  of  London. 

My  Lord, 

BTTottr  Lordlhip's  Command^  this  Dilcourfe  w?;- 
t tires  to  appear  in  Publick,  /';;  Contempt  of  all 
tbofe  Scandalous  Mifreprclcntations  the  Malicious 
Adverfaries  of  our  Church  have  traduced  it  with, 
and  that  Impartial  Sentence  it  had  the  Honour  to 
■receive  from  fome  of  thofe  Acute  and  Wife  ]udgcs, 
ivho  Condemned  zr,  without  Sight  or  Hearing.  But 
It  is  no  Nc-:v  Thing  with  fome  Men  to  Ccnlurc  at 
Random  what  lies  out  of  their  Sphere  ;  Examining 
a  Caufe  may  prove  Dangerous,  for  fear  of  their  own 
Convidlion  of  its  Merits.  When  Men  are  rcfolved 
to  leap  into  a  Gulph,  the  beji  Way  is  to  Ihut  their 
Eyes,  for  fear  they  fhould  lee  their  Danger,  and 
Repent  of  their  Folly.  JVhcn  they  are  thtis  aban- 
doned, and  given  up  to  R.uin,  the  Charitable  Hand, 
that  would  hold  out  an  unwelcome  Light  to  pre- 
vent zY,  mtijl  expeff  to  be  treated  with  that  iingrate- 
jiil  Infolence  and  Reproach,  which  ufually  attends 
the  Generous  Freedom  of  thofe  who  Dare /peak  Sea- 
fonible  ,  and  Neceffary  Truths.  That  Patient'^ 
Cafe  dotibtlefs  is  very  Defpcratc,  that  fets  himfelf 
againjl  his  Cure  ;  and  when  Men  are  fo  fitipidly 
hardened  in  their  Errotirs  as  to  reiift  the  mojl  gla- 
ring Evidence,  there's  no  Room  for  Argument,  or 
Gofpcl.  Mofes,  and  the  Prophets,  may  with  Chrift, 
and  his  Apoftles,  be  Baniilied  our  Synagogues,  when 
Truth  maji  be  OpprclTed  by  Number,  and  Noifc, 
and  Rebellious  Appeals  to  the  People,  as  the  only 
Judges  0/' Right,  ./;;rAVrong,  ^;w/^/ve  dernier  Rc- 
lort  of  Juilicc  and  Dominion.  yJre  tiot  thefe  the 
Falhionable  Methods  noiv  made  tife  of  to  Over- 


bear, and  Silence  our  Church,  to  Affront  and  Revile 
our  Legiflature,  in  order  to  Break  in  upon  the  Pre- 
rogative of  the  Crown?  By  Threatening  them  with 
Imaginary  Legions,  and  a  popular  Tribunal,  where 
their  Authority,  and  Eftablilhment  are  to  be  Try'd 
and  Determined  ?  To  put  a  Stop  to  which  Dangerous 
aud  Encroaching  Mifchief,  that  now  with  Impuni- 
ty walks  up  and  down  through  this  Difl:rad:ed  King- 
dom, Ithotight  it  my  Duty  {being  Summoned  to  this 
Office  by  your  Lordfhip)  to  Difcharge  it  in  the 
BEST  METHOD/  could,  to  Preferve  Us 
from  thefe  Malicious  Deligns,  by  endeavouring,  if 
pojfible,  to  Open  the  Eyes  of  the  Deluded  People 
in  this  Our  Great  Metropolis  ;  being  Confcious  of 
what  Prodigious  Importance  it  is  to  the  JJelfare  of 
the  whole  Nation,  to  have  its  R  ich  and  Powerful 
Inhabitants  fet  right  in  their  Notions  of  Govern- 
ment, both  in  Church  and  State  ;  that  they  may 
not  be  Flatter'd  into  their  Ruin,  but  feeing  the  Fatal 
Confequences  of  thefe  Damnable  falfe  Dodtrines, 
which  fome  Seditious  Impolfors  have  laboured  to 
Poifon  them  with,  may  Forfake,  and  Deteft  them. 
I  am  confident.  My  Lord,  that  this  Glorious, 
and  Renowned  City  can  Boafl  of  yci  many  Excellent 
Examples  of  Unfhaken  Steadinefs,  Dilintcrefted 
Probity  and  True  Zeal,  and  Loyalty  for  Our 
Church,  ^/;;r/ Sovereign,  that  if  they  would  at'f  with 
the  fame  Open,  and  Undaunted  Refolution  Tour 
Lordfliip  does,  thefe  Affrighting  Phantoms  mujt 
Vanijh.  B/it  if  lionet.  Gentlemen  will /it  Jiill,  and 
give  up  their  Caufe  through  want  of  Courage,  or 
a  Jull  Scnfe  of  the  Dangerous  Attempts  of  Our 
Enemies,  without  the  Spirit  of  Prophecy,  We  may 
foretel  what  will  become  of  Our  Conlfitution,  when 
'tis  fo  Vigoroufly  Attacked  from  Without,  and  fo 
Lazily  Defended /row  Within. 

We  are  told  by  thefe  Men,  who  woidd  fain  fhut 
both  our  Eyes,  and  our  Mouths,  in  order  the  more 
effeBiially  to  Undermine,  and  Delfroy  Us,  that  the 
Pulpit  is  mt  a  'T^lace  for  Politicks  ;  and  that  'tis  the 
Bti/ine/s  of  a  Clergyman  to  Preach  Peace,  and  not 
Sound  a  Trumpet  in  Si  on  ;  fo  expre/Jy  contrary  to 
the  Command  of  God,  to  Cry  aloud,  and  Sparc  not. 
My  Lord,  I  was  humbly  of  Opinion,  that  the  Fifth 
Commandment  was  Genuine  •  the  Fanatickswo/z/i:/ 
do  well  to  /irike  that  Dangerous  Precept  out  of  the 
Decalogue,  as  the  Papills  have  the  Secoml,  thttt 
neither  might  Rife  in  Judgment  again/  thefe  United 
Friends,  and  Btrethren.  Now  as  This  /ands  the 
Firll  /'//  the  Second  Table,  is  it  not  of  the  titmoji 
Importance,  ?o  Z^e  r/^/:'//)' Underllood,  as  containing 
the  Principal  Duty  that  ive  owe  to  God's  Vicege- 
rents, whiih  has  been  fo  Scandaloafly,  andViUanoufJy 
Milinterpreted  of  late,  to  the  Great  Dilhonour  of 
Both  ?  Certainly  Our  Church  thought  fo  Former- 
ly, when  it  took/uch  Care  to  Guard  Our  Obedience, 
with  more  Homilies  concerning  the  Peril  of  Rebel- 
lion, than  of  any  other  Sin.  And  ivhen  was  more 
Rea/on  for  Enforcing  their  Dodlrines  than  now, 
when  We  fee  thefe  admirable  Diffuallves  again/ 
Fadlion  ^?;;^  Sedition,  malicioufy  Wrelled  to  Coun- 
tenance and  Support  it  ?  If  our  Excellent  Confti- 
tution  apprehends  no  Hazard  frora  thefe  Licentious 
Proceedings,  I  am  /tire  Thofe  who  would  defend  it 
from  them,  have  Rea/on  to  do /o,  with  Regard  to  their 
Own  Pcrfons  :  Our  'Tajiors  cannot  do  their  Duty, 
without  bang  Menaced  for  it,  and  Slandered  by  the 
Vile  Amanucnfes  of  the  Mob,  to  expo/e  us  to  their 
Fury,  as  Papifts,  and  Men  Dififfefted  to  Her  Ma- 
jelly's  Government,  w/jo/t'  Safety,  Rights  ^?;^/Ell:a- 
biifliment,  together  zvith  Thofe  of  the  Church,  We 
/o  earne/ly  contend  for  ;  which  I  /olemnly  here  De- 
clare 
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dare  (as  I  did  before  in  this  Difcourfc)  to  be  my 
only  Aim  av.d  Intention ;   and  in  an  humble  way  to 

follow  the  Footfteps  oj  your  Lordfhip,  who  is  fo 
bright  an  Ornament,  and  Support  of  them.  That 
this  great  City  may  flourijh  tinder  your  aufpici- 
ous  Condud:,  and  never  want  a  Magiltratc  of  your 

Jfeady  Principles  to  Guide  and  Govern  it,  is  the 
hearty  Trayer  of 

My  LORD, 
Your  LORDSHIP'S 

Moft  Humble  Servant, 

HENRY    SACHEVERELL. 


COR. 


XI. 


x6. 


In  Perils  amofig  falfe  Brethren. 

AMONG  all  the  moft  dreadful  ^lots 
that  ever  threatened  this  Churchy  and 
Kingdom^  the  dilmal  Tragedy  contrived 
as  this  Day  to  be  executed  on  Bothy  may  juftly 
claim  the  horrible  ^recedeucey  and  confequently 
the  highcjt  Exprejpons  ot  our  Gratitude  for  fo 
aftonifliing  and  miraculous  a  Deliverance  from  it. 
For  whether  we  coniider  the  Black  Depth  of 
its  fubtle  ContrivancCy  the  deftrudive  Extenty 
and  fanguinarv  Confequences  of  it,  or  its  fur- 
prizing,  and  unaccountable  Dificvcryy  we  mufi: 
conicfs,  that  nothing  but  the  All-'-Towerfuly  and 
Gmcioas  Hand  of  Gody  interpofing  againilthe  ut- 
ter Subvcrlion  of  Our  Nation^  and  Keligiony  could 
have  prevented  fuch  a  Fatal  Confp^racy.  A  Con- 
Ipiracy !  fo  full  of  the  moft  Unheard-of  Malicey 
moft  infariable  Cruelty^  moft  Diabolical  Revengey 
as  onl}'  could  be  hatch'd  in  the  Cabinet-Council  of 
Helly  and  brought  forth  in  a  Concalve  of  Komifh 
feCuitsl  Now  tho'  the  Hiftory  of  this  Unparal- 
lel'd  Myjhry  oj  Iniquity  was  Dejigned  againlt  Us 
at  fuch  a  Diftance  of  Time,  and  the  Fa^  fo  evi- 
dcntlv  A'knowlcdgdy  that  the  Tapijls  thcmlelves 
are  lo  far  from  Denyingy  that  they  Extol  it  with 
the  Higheft  'Tanegyricks-y  fo  that  there  needs  nei- 
ther 'Vroof  of  the  one,  nor  Repetition  of  the  other  : 
Yet  doubtlefs  'tis  as  much  our  Dutyy  as  Interejfy 
to  keep  up  the  Jnnual  Celebration  of  this  Never- 
to-be-forgotton  Fejfival.  For  that  the  very  Face 
and  Shadow  of  our  Church,  and  Confitutiony  is 
yet  Surviving ;  That  this  Goody  and  '^lous  Relifl 
of  the  Roy./l  Family  Sits  now  Happily  upon  the 
Throne  of  Her  Great  ylncejlorsy  1  hat  our  Hierar- 
chy y  and  Nobility  was  not  finally  Extirpated  and 
cut  off;  That  our  Country  was  not  made  an  j4cel- 
damay  a  Field  of  Blood,  and  a  Receptacle  of  U- 
furping  Robbers  ;  That  We  yet,  without  Slave- 
ry, Supcrjfition,  or  Idolatryy  enjoy  the  Benefit  of 
our  Excellent  Laws,  and  moft  Holy  '■VrofeJ/ionUn- 
dcfil'd:  In  a  Word,  That  God  has  yet  vouch- 
fafed  us  this  Opportunity  of  coming  into  his  Pre- 
fence,  to  Acknowledge  thcfe  Tneftiniable  Bleffings, 
is  owing  to  his  Mercy  fo  lignall}-  Ihcwn  to  Us,  in 
Dlfanpointing  the  Barbarous  Maff'acre  intended 
This  Day.     A  Day  /   w  hich  ought  to  ftand  for 
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Ever  in  the  Englijh  Ka lender,  as  an  Eternal  ^ra 
at  the  One  End,  ias  the  Thirtieth  Day  oi January 
at  the  Other y  lor  Indelible  Monuments  of  the  Irre- 
concilable Rage,  and  Blood-Thirjltneps  of  both  the 
'^opi/hy  and  Fanatick  Enemies  of  Our  Church,  and 
Government  !  For  thefe  arc  equally  fuch  Treache- 
rous FJLSE  BRETHRENy  from  whom  we 
muft  always  exped  the  utmoft  Perils,  and  againlt 
whom  we  can  never  fufficiently  Arm  Our  Iclves 
with  the  greateft  Caution,  and  Security.  Thefe 
TWO  DAYS  indeed,  are  but  One  United  ^roof 
and  Fi/ible  TeJii7nonial  of  the  lame  Dangerous y  and 
Rebellious  "-TrincipleSy  thefe  Confederates  in  Iniquity 
maintain  :  And  as  the  One  is  but  a  Thankfgivin<r 
for  our  Deliverance  from  what  the  Firjf  ■■Trojcffed-^ 
fo  is  the  Other  an  Humiliationy  for  what  God  per- 
mitted the  Latter,  by  Their  Help  and  Direff  ion,  to 
put  in  Execution.  I  think  therefore  the  Be/f  way 
of  Acknowledging  thefe  GxcwtMcrcies,  and  Judg- 
ments -pi  God,  and  Acquitting  Both  Solemnities 
in  a  Proper  way,  is  by  (o  juftly  Conlidering  Our 
Circiimjiances  with  rcfped:  to  Each  Side,  as  to 
Guard  againft  Their  Malicious,  and  FacJious  De- 
figns  for  the  future ,  that  we  may  never  Trttji 
Either y  to  need  a  Second  Deliverance  from  thole 
Villainous  EnterprizeSy  they  will  never  ceafe  to 
put  in  Practice,  whenever  they  fee  an  Opportunity 
oi'  Doing  it  with  Security. 

'  Now  as  '7'erfecutiony  and  jljfliclion,  were  the 
dijiinguijhing  Badges  of  the  Mejjiah,  w  ho  was  ■& 
man  oj  Sorrows,  and  Acquainted  with  Griejs;  lb 
to  convince  his  Difciples,  that  his  Kingdom  was 
not  oj  this  JVorld,  He  Bequeathed  the  ixm^  fad 
Legacy  to  Them,  to  Jhare  the  Character,  as  well 
as  imitate  the  Example,  of  their  dying  Lord,  and 
Majier.  With  unlhaken  Courage,  and  Refolution^ 
to  take  up  His  Bloody  Crofs,  and  follow  the  Great 
Leader  of  their  Salvation  :  To  March  with  a 
Chearful  Magnanimity  through  all  the  '-Towers  of 
Darknefsy  looking  unto  fefus  the  Author  and  F)- 
nifber  oj'  their  Faith,  who  for  the  Joy  that  was 
fet  before  Him,  Endur'd  the  CrofSy  dcfpi/i/ig  the 
ShamCy  and  is  fet  down  at  the  Right-hand  of  the 
Throne  of  God.  Thus  was  His  Church  to  cxpedl 
no  Better  Treatment  than  Her  Great  Founder, 
andOriginaly  to  pafs  through  the  fame  Fiery  Tri- 
al, to  be  made  '-Perfefl  through  Sufferings y  to  be 
Militant  herey  in  order  to  be  Triumphant  here- 
after ;  and  like  Hiniy  to  be  Crown  d  with  Thorns 
in  this  World,  to  Obtain  a  Crown  if  Glory  in  the 
Next.  Not  only  to  Encounter  the  Open  Fury 
and  Violence  of  Her  Trofefs'dy  and  Inveterate  Ene- 
mies y  but  (which  was  the  Bittere/I  Part  of  Her 
Sufferings)  like  Her  Savioury  to  be  Beiray'd,  and 
perfidioufly  Given  up  by  Her  Own  Falfe-hearted, 
and  Infidious  Jpojiles. 

'  As  the  Hijiories  of  the  Church  in  All  Jges, 
are  as  'twere  but  One  Continued  Ratification  of 
this  Melancholly  Truth,  made  up  of"  fo  many 
Mournful  Narratives,  of  the  Unhappy  Lives,  and 
DifaJhoHs  Deaths  of  Saints,  MartyrSy  and  ConfeJ- 
forsy  who  Bravely  feal'd  the  Faith  with  their  Bloody 
fo  it  is  Exemplified  in  no  One  Inftance  more 
than  in  that  Primitive,  and  Heroick  Champion  of 
Chriftianity,  the  Author  uf  this  F^piflle.  Where- 
in, for  the  Wonder,  and  Emulation  of  Pofterity, 
He  has  recorded  a  Long  and  Frightful  Catalogue 
of  thole  Aftonifliing  Calamities  He  had  underwent 
in  the  '-Tropagation  of  the  Gofpel.  Such  Ample 
SatisfiSiion,  did  the  'J'lous  Labours  of  the  Con^ 
vert,  make  for  the  wicked  'Terfecutton  of  the 
"JeiVy  when  by  a  Miraculous  Turn  of  '-Providence^ 

<•  the 
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'■  Greatc'l  Siuncr  was  changed  into  the  Dcvoutejl 

<  Saiat^  and  the  molt  Zealous  Bigot  agmiiji,  into 
'  the  moft  Reiblutc  SHjfercr  jor^    Religion.     Yet 

<  however  this  Great  Jpofth  might  have  Attain'd 

<  lb  extraordinary  a  Degree  of  Merity  as  to  Out- 
<■  //'.'■ /•; 6- ;ill  that  biuble  Jraiy  of  NLfrtyrSy  which  Adorn 
'  'the  Bloody  KaUndjr  of  the  Church  •  nay,  as  He 
'  exprefles  it,  to  couie  never  a  JVhit  port  of  the 
'  Greateft  Jpojlks,  and  as  'twere  to  Vje  Cbarac^ers 
*■  with  the  very  Chofeii  of  the  Sou  of  God-^  Does  it 
'  not  feem  a  Uttle  to  carry  the  Jir  of  Offe/itdtioa, 
'  and  Vain-glory^  thus  to  claim  the  '■Vre-eminenccy 
'  and  Supreii/acy,  and  to  Boait  himfelf  in  that  'Q^oiii- 
'  pons  Shcza  of  Services  that  He  hath  done  for  God, 
'  and  the  Chi/rch  ?  But  We  fliall  eafily  Reconcile 
'  the  Jpofllcy  and  the  Orator^  and  find  no  Imputa- 
'  tion  upon  his  Modefty^  if  we  confider  the  Occa- 
'  /wn  of  It.  He  h;t'i  (as  He  informs  Us)  with 
'  much  Tainsy  ana  Espcnce,  Planted  Chrillianity 
'  in  Corivthy  where  he  hae'  no  fooner  by  a  Mira- 
'  culoHS  Mniifiry  Eilablilhea  it,    but  feveral  Fcilfe 

*  yjpofflesy  and  SediicerSy  werL  in  his  Abfence  Crept 
'  into  the  Church,  to  Vitiate,  and  Corrupt  his 
'  A'eru  Trofelytea,  under  the  Pretence  of  More  ^ii- 
'  rity  and  'Holinefs,  (Hke  our  Modem  SeBariJis)  to 
'  rai^c  a  Scbifm  amongft  'em,  and  to  draw  them  off 

*  fron)  ti-e  Opinion  tliuy  had  of  Sr.  ^Pj.y/;  by  Ki- 
'  d'.culing  I-Iim  for  his  '^erfvn.    and  Jddrefs^    as  a 

*  Little 't');d'^V;3'///f,  Ungified  ^Trcacher^    oj   a  weak 

*  Bodily  ^rej'ence^  and  Conteniptiblc  Speech-^  thus 
'  TVonnding  the  Minifhy^  thro'  the  Sides  of  the 
'  Mmffer.  Such  Slights  and  'Provocations,  certain- 
'  ly  were  a  piff.cient  Ground  for  the  Jpojile  to  in- 
'  iift  upon  his"  Charader,  left  the  Gofpel  Ihould 
'  luffer  by  if.  And  with  Authority  to  Rebuke  the 
'  Ingratitude  of  the  Corinthians,  and  Vindicate  his 
'  Dignity,  and  Tranfcendent  Excellencies,  againft  the 
'  baie  Lies,  and  Calumnies,  call  upon  Him  by  fuch 
'  fal/e  yJpofiles,  deceitfd  JVorkcrs,  transforming 
*■  tbemfehes  into  the  Apofiles  of  Chriff,  like  their 
'  True  Father  the  Devil,  transforming  himfelf  into 
'  an  Angel  of  Light.  With  what  Juftice  then 
'  might  He  here  Hand  upon  the  Comparifon,  when 
■^  thus  vilely  Run  down,  by  fuch  IVretched,  Emp- 
'  ty.  Hypocritical  Sophi/lers  ?  To  appeal  to  his 
'  Spiritual  Gifts,  and  Revelations,  and  Sufferings, 
'  in   Competition  with  fuch  Impudent,     Boajiing, 

*  Self-conceited  Pretenders,  was  the  Lowell  Adt  of 
'  Humility,  and  Good-Nature;  to  Gondefcend  to 
*•  Difpute  with  fuch  as  ought  to  be  Anfwer'd,    not 

*  with  Arguments,  but  Anathema's  !  Yet  behold  the 
'  Singular  Modejiy  of  this  Great  Apojile  I  He  can- 
'  not  enter  upon  his  own  "Jujlification,    without 

*  nmch  Reludance,    and  a  long  Apology  to  intro- 

'  duce  it.     I  am  become  a  Fool  in  Glorying   (fays 

'  He)   but  you  have  compelled  Me   to  it.     I  fpeak 

'  as  concerning  Reproach,  as  tho'  -we  had  been  Weak: 

'  Howbeit,  wherein  any  is  Bold,  I  /peak  foolifhly,  I 

'  am  bold  alfo.     Are  they  Hebrews?  fo  ami!    Are 

'  they  Ifraelites?  fo  am  If    Are  they  the  Seed  of 

'  Abraham  ?  fo  am  IJ  Are  they  Minijiers  ofChriJf? 

'  I  fpeak  as  a  Fool,    I  am  more.      In  Labours  more 

'  Abundant,   in  Stripes  above  Meafiire,   in  'L'rifons 

^  more  Frequent,   in  Deaths  often ;  of  the  Jezvs  five 

'  Times  received  I  forty  Stripes,  fave  One.      Thrice 

'  was  I  beat  en  with  Rods,  Once  was  IJion'd,  Thrice 

'   I  J'ufj'ercd  Shipwreck,    a  Night  and  a  Day  have  I 

*"  been  in  the  Deep.     In  Journcyings  often,  in  Perils 

'  of  Haters,   in  -Perils  of  Robbers,    in  'Terils  by  my 

.  '  own  Co/mtrymen,  in  -Perils  by  the  Heathen,  in  '7'e- 
'  rils  in  the  Citv,  In  'L'erils  in  the  iVildernefs,  in  Te- 
'  rils  in    the  Sea,    in  -Perils  amongji   FALSE 


BRETHREN.  In  this  Rhetorical  Abridgment 
oi  the  Sufferings,  a.nd  Dangers  ofhis  Life,  there's 
a  very  Obfcrvable  Gradation  ;  the  Apcjilc  Hill  Ri~ 
fcs  in  his  Calamities,  and  puts  this  Laji  as  the 
Higheji  'Perferlion  of  his  Mifery,  as  that  which 
made  the  devpcji  Imprejffion  upon  his  T.rf/ions,  and 
what  He  bore  with  the  greateft  Refentment  and 
Difficulty.  The  many  fevere  'Pains^  and  Tortures 
inHid:ed  on  his  Body,  were  nothing  to  This;  nav, 
the  Good-Nature^  and  Mercy  of  Highzvay-jnen,  and 
'Pagans,  and  even  the  Devouring  Bofom  of  the 
Deep,  were  to  be  'Prefer/ d  before,  and  fooner 
(it  Icems)  to  be  Trujled  to,  than  the  more  cer- 
tainly Dejiruflive,  and  Fallacious  Bofom  of  a  Trea- 
cherous, FALSE  BROTHER.^ 
'  I  Ihall  take  the  Exprcllion  in  its  full  Latitude, 
without  confining  it  to  the  exprefs  Delign  of  the 
Place ;  tho'  it  were  very  obvious  to  draw  -d'-Parallel 
here,  betwixt  the  fad  Crrcumfianccs  of  the  Church  of 
Ccr;  ;;/■/' formerly,  and  of  the  Church  of  England  at 
prefent ;  wherein  Her  Holy  Communion  has  been 
Rent,  and  Divided  by  Faflious,  and  Schifmatical 
Impojfors;  Her  pure  Doffrine  has  been  Corrupted, 
and  Defil'd;  Her  Primitive  JVorpoip,  and  Difcipline 
'Trophan'd,  and  Abus'd;  Her  Sacred  Orders  Deny'd 
and  Villtfied;  Her  ^riejis,  and  '•Trofejfors  (like 
St.  P^aui)  Calumniated,  Mifreprefented,  and  Ridi- 
cul'd ;  Her  Altars,  and  Sacraments  'Projlituted  to 
Hypocrites,  Deifis,  Socinians,  and  At heiffs ;  and 
this  done,  I  wilh.  I  could  not  fay,  without  D//tw/- 
ragemcnt,  I  am  fure  w'lthlmpunity,  not  only  by  our 
profefs'd  Enemies,  but  which  is  worfe,  by  our  pre- 
tended Friends,  andFALSK  BRETHREN.  But 
to  proceed  to  the  Matter  before  us:  In  my  Difcourfe 
upon  thefe  Words  I  fhall  endeavour, 

'  I.  Firff,    To  fhew  in  what  Senfe,  and  upon  what 

'  Accounts  Men  may  be  Denominated  FALSE 

*  BRETHREN. 
'  II.  Secondly,  I  will  lay  before  you  the  Great  PE- 

'  RIL,  and  Mif chief  of  fuch,    both  in  Church 

'  and  State. 

*  III.  Thirdly,   I  will  fet  forth  the  Heinous  Malig- 

'  nity.  Enormous  Guilt,  and  Folly  of  this  '•Pro- 
'  digious  Sin. 
*■  IV.  Laffly,  As  a  Confequence  from  the  Whole,  I 
'  will  undertake  to  Evince  what  mighty Reafon 
'  we  have  at  all  Times,  and  more  elpecially  at 
'  prefent,  to  Jiick  firmly  to  the  'principles  both 
'  of  our  Church  and  Conftitution ;  and  how  much 
'  it  concerns  Us  to  Beware  of  all  thole  FALSE 
'  BRETHREN,  that  Defert,  ov  Betray  them. 

'  I.  And  Firji,  I  will  pew  you  in  what  Senfe,  and 
*■  upon  what  Accounts  Men  may  be  Denominated 
'  FALSE  Brethren.  In  order  to  which  it  will  be 
'  Neceflliry  to  State  the  full  Extent  of  the  Nature 
'  of  FALSE  BROTHERHOOD. 

'  This  Term  ^I'-di  J'a.j'iMU  being  of  a  Relative  S'lg- 
'  nification,  mull  refped:  Men  as  conlidered  under 
'  all  Social  Cafes,  or  as  they  are  placed  under  luch 
'  Regards  and  Circumftances,  as  in  Duty  oblige 
'  them  both  to  Think,  Speak,  and  ASi,  with  T-uth, 
'  and  Integrity,  correfpondent  to  their ///a'.?/-//'?/-/;/- 
'  ciples,  and  outzvardf^rofe//ions.  And  wherein  they 
'  are  found  deviating  wilfully  from  either,  by  an  un- 
'  reafonable  Alteration  of  yudgment,  by  any  tacit 
'  Mental  Referve,  or  Equivocation,  upon  any  indi-* 
<■  reel  Ends,  or  Defigns,  or  guiding  their  Exprcjpons 
'  and  Aciions  contrary  to  thefe  ftatcd  Rules,  they 
'  are   guilty  of  Falfhood,    both  in   Confcience  and 

*  PraBice^    of  a  Breach  of  that  Veracity,   Juftice, 

'  and 
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and  Triiji  that  they  owe  to  God^  themfekes^  and 
the  Worldy  and  are  properly  what  are  ilil'd  in  the 
Text  FALSE  BRETHREN.  For  whereas  every 
Man  that  either  belteieSy  fpcaks^  or  aBs  Rationally^ 
muft  be  fuppofed  to  have  fome  Staiidivg-Grouvd^ 
and  Meafnre  of  Judgriieut^  fettled  upon  fome 
Grand,  Primitive  M?x/?;/'i- of  Tz-rt^/^,  hox\\Spec-dla- 
tive  and -Py J flu'.rl,  whether  tounded  upon  Revela- 
tion, Reafon,  or  Honour^  which  are  what  we  call 
any  Man's  "'P;7/vn/)/(.'^  either  in  Rc//^;o//,  Society,  or 
Friendjhip  :  If  thcfc  Fundamental  Jxtorns  have 
with  true  Deliberation  been  Jjjted,  and  ii^eighed^ 
not  only  as  to  xki^v.'^/itTrnjk  hat  are,  and  Goodncfs, 
but  as  to  their  oiitivard Tendency,  andCon/cquences, 
they  muft  appear,  tho'  not  pierhaps  as  infallible 
in  themfelves,  yet  with  Refpcd:  to  the  ^erfon  fo 
confidering  them,  as  dciiionjiratiie  Truths,  as  the 
Light,  and  Oracles  of  God,  and  Reafon,  let  up 
in  his  Brea/f ;  by  which  He  is  always  oblig'd  to 
Dire£l,  and  Gorcr;;  his  Thoughts,  Rcfohitions,  and 
Anions  \i  and  which  if  He  ywcr-rtj  from,  difowns, 
or  betrays  upon  any  Jiiiijier  Motive  vvhatfoever 
(tho'  alter  this  nice  Search  they  Ihould  prove 
Erroneous)  involve  the  Man  in  a  very  heinous  iS///, 
treacheroafly  adling  againlt  his  yiidgKcnt,  and 
giving  the  Lye  both  to  his  Faith,  his  Reafon  and 
his  Knowledge.  This  Adattcr  being  thus  briefly 
'Tremis\i,  it  is  evident,  that  with  regard  to  the 
leveral  Objccls  it  is  Gonvcrfant  about,  Men  mav 
in  three  Refpecis  be  term'd  Guilty  of  FALSE 
BROTHERHOOD. 

'  I.  Firjf,  With  Relation  to  God,  the  Church, 
or  Religion,  in  which  they  hold  Faith,  or  Com- 
munion. 

'  2.  Secondly,  With  Relation  to  the  State,  Go- 
vernment, or  Society,  of  which  they  are  Mem- 
bers. 

'  Thirdly,    With    Relation    to    thofe    '■Trivate 
l^erfons.     vlth  whom  they  have  either  Friendjhip, 
Correfponaence,  or  Dealing. 
'  I.  And  Frff,  He  IS  a  FJLSE  BROTHER 
■with  Relation  to  God,  Religion,  or  the  Church  in 
in  which  he  holds  Communion,  that  Believes,  Main- 
tains,   or  '-Vropagatcs  any  Falfc,   or  Heterodox  Te- 
net, or  Doilrine,  repugnant  to  thte:\^pxci5 Declara- 
tions ol   Scripture,    and  the  Decrees,    or  Senfe  of 
the  Church,  and  Antiquity  thereupon,     For  as  in 
the  firji  alone  are  contain'd  the  Ef'ential  Joints, 
and   Articles   of  our   moll  Holy  F/ith  ;    fo   the 
'■Trimitive  Expoftions,    Decifions,    and  ^Tractice  of 
the  ant  lent  Writers  of  the  '-Vure,    and  un  corrupted 
^ejofC/'r//?/V?/;/Yj',mull:  certainly  be  acknowledg'd 
the  befi,  and  moft  Authcntick  Comments  upon  their 
Meaning.     In  Oppofuion  to  which,    if  any  upjiart 
'Novel ift,  or  rclj-conccitedEnthuJiaJf,  out  of 'Pride, 
as  letting  hiiiifetf  above  thefe  Genuine  Oracles  of 
Truth ;  or  out  of  Ignorance,  as  being  unacquainted 
with  the  Lc :/r/?i>,>^,  and  Records  of  Antiquity^  or 
out  of  'Pervcr/nefs,    Icorning  to  fubmit  his  f///- 
derjhinding  to  the  Dit^ates,    or  better  Reafon  of 
others-^  or  out  of  yhibiticn,  and  Fain-glory,  as  al- 
fedling  to  be  the  Head,  and  Leader  of  fome  A'ew 
iS'ec?,    ox'P.rrty^    (ail,   or  erf/?^)- of  which  have, 
and  will  be  found  for  ever  the -T*^?rt'/vf j  of  flere/j') 
and  fiiould  break  in  upon  this  Sacred  Dcpo/itum 
of  the  Church  ;    and  lliould  attempt  Blafphe- 
moufly  to  Corrupt  that   inviolable  Fountain  of 
Trutli,  li/ith  erroneous  Conjecfurcs,  and  Vain  'P/v- 
lofophicaJ  Syftems  •    to  Prophane  and  Degrade  the 
Holy  M)fi cries  of  Religion,    by  abfurd  L.'terprctu- 
tionsy  and  impudent  B^eafonings  ;  lliould  we  Hick 


to  call  fuch  a  Rebel  to  God,    and  Traytor  to  hi:^ 
a/w>&,  a  FALSE  BROTHER?  If  a  Man  Ihould 
dare  not  only  to  Revive,  but  to  Ju/lijy  any  Exe- 
crable,   Exploded  Here/cs,    as  thofe  af  Arrius, 
and  Nejiorius,  denj'ing  the  Hypojiatical  Union,  or 
the  Eternity  of  the  &//  of  God ;    or  lliould  affirm 
that  He  was  God  in  Man,  or  that  the  Godhead  was 
only  Locally  m  his  Manhood,    as  God  was  in  ths 
Cloud ;    or  that  Ihould  prefume  to  Evacuate  the 
great  SanBion  of  the  Gofpel,    the  Eternity  of  Hell- 
Torments  ;    or  Expound  any  of  the  Articles  of 
Our  Faith,    in  fuch  a  Loofe  and  Vagrant  way,  as 
may  fuit  'an  as  well  to  a  Mahometan's  as  a  Chri- 
Jltan's  Creed;    and  to  lay  open  all  thofe  Sacred 
Boundaries  of  the  Church,  to  let  in  all  SeffariJIs, 
and  Schifmaticks,  of  whatfoe\-cr  Hild,  Romantic, 
or  Enthujiafiick  Notions,  fo  as  to  make  the  Hoi^fe 
of  God^  not  only  a  Z)^;;  0/  Thieves,  but  a  Recep- 
tacle of  Legions  of  Devils  :  Should  we  cover  fuch 
a  Fale  Apofik  under  the  Sacred    Umbrage  of  a 
Tfrti?  Church-man?  In  Hiort,  whofoever  prcfumes 
to  /?f«^d?  the  leaft  Tittle  from  the  fxprtyj /^ori 
oj  God,    or  to  explain  the  great  Crcdendi  of  our 
Vaith  in  New-fingl'd  Terms  of  Modern  'P  hihfophy ., 
muft  publilh   a  New-Gofpel,    Un-god  his  Saviour, 
and  Dejiroy  his  Revelation  ;  and  by  unfettling  the 
Univerfal,  Receiv'd Doflrine  of  the  Church,    give 
up  Chrijfianity  into  Scepttcifm,  and  Atheifm;   and 
to  fpeak  the  beft  of  his  Character,  is  FALSE  both 
to  his  Gc^,  and  his  Religion,    and  jhall  be  called 
hereafier.    The  leaji  in  the  Kingdom  of  Heaven, 
how  Great  foever  he  may  be  in  the  Kingdoms 
here  below.     And  as  a  Man  may  thus  Betray  the 
Doilrineofhis  Churchy  fo  is  he  no  lefs  FALSE  to 
its  Intereji,  that  gives  up  any  ^omt,  of  her  Dif- 
ciplme,    and   IForfiip.      Thefe   are   the   Exterior 
Fences  to  Guard  the  Internals  of  Religion,  without 
which  they  are  left  Naked,  without  Beauty,   Or-- 
der,  or  Defence.     Should  any  Man,    out  of  Igno- 
rance,   ox  'Prejudice,   to  the  antient  Rights,   and 
Efjential  Conjiitution,    of  the  Catholick   Church, 
Affirm,    That  the  Divine  Jpojhlical  Injlitution  of 
Epifcopacy,    is  a    Novel  Doilrine,   not  fufficiently 
Warranted  by  Scripture,    and  that  'tis  indifferent 
whether  the  Church  is  Govern  d  by  Bifiops,  or  P^ref- 
byters ;    Is  not  fuch  an  one  an  Apojlatc  from  his 
own  Orders  ?  Let  the  Chriftian  World  be  Judge, 
who  beft  defe-roe  the  Name  of  Church-men',  thofe 
that  Jtriclly  Defend,    and  Maintain  the  Catholick 
DoflrineSy    upon  which  the  Church,    as  a  Society^ 
is  Founded,    or  thofe  who  would  Barter  them  for 
a  Mungril-Union  of  all  SeSls  ?  Thofe  whofe  Zea- 
loufly  fupport  her  Mijfion,    which  only  can  fup- 
port  her,  or  thofe  who  would  dejtroy  it,  to  take  in 
Schifmatical  P^resbyters  without  Epifcopal  Ordina- 
tion, which  would  Un-Church,    the  very  Churchy 
and  Annihilate  her  Conftitution  ?    Is  this  the  Spi- 
rit, and  DoBrine  of  our  Holy  Mother  ?  To  aflert 
Separation  tromHcr  Communion,  to  be  no  Schifm^ 
or  it  it  was,    that  Schifm  is  no  Damnable  Sin ; 
that  Occafoual  Conformity  is  no  Hypocrify,  but  ra- 
ther for  the  Benefit  of  the  Church  ;    that  any  one 
may  be  an  Occajional  Conformifi  with  Schifmaticksy 
andi'6t  not  guilty  of  Schifm ;  that  a  Chrijiian  may 
ferve  God  in  any  W^ay  or  Congregation  ofWorJhip, 
as  well  by  Extemporary'Prayers,  ashy  a. 'Pre fc  rib' d 
Form,  and  Liturgy  ;  that  Confonnity  to  the  Church, 
and  Ecclefiaftical  Authority,  are  no  Parts  of  Moiv- 
lity,  and  a  Good  Life,   which  are  only  necejfary  to 
Salvation :  That  the  Orders  and  Ceremonies  of  the 
Churchy   are  only  Carnal^   Arbitrary  Obediences. 
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to  be  Difpm'd  with  as  Men  plcafe,  both  by  Clergy 

*  and  Latty  ;    that  the  Cenfiires  and  Excommimca- 

*  tions  of  the  Churchy   are  nieer  Enitii  Falmttia  • 

<  Canonical  Obedience,  and  Jlfoltition,  Spiritual  Ty- 

*  )v/;;w)',  and  Uftirpeltion  •  and  in  a  Word,    that  the 

<  w/-/o/tf  5or/j)'  of  the  m-rfitp,  and  Dtfctplwe  of  the 
«  Church  oi  England,  is  nothing  elfe  but <?w/rr/;rf/r, 
'  and  Popery  in  Mafqtierade.  If  upon  all  Occalions 
'  to  comply  with  the  DiJJcnters  both  in  '■Tubltck 
<■  and  ^ri'Date  Aftairs,  us  Perlbns  of  Tender  Con- 
*■  fctence  and  'y/e2'j',  to  promote  their  Interefts  in 
<■  Eletlions,  to  fneak  to  'em  tor  places,  and  '^^r^^er- 

<  ment,  to  Defend  Toleration,  and  Liberty  oj  Con' 
*■  fcience,  and  under  the  Pretence  of  Moderation, 
<■  to  excufc  Their  Separation,  and  lay  the  Fault  upon 

*  the  True  Sons  of  the  Church,  tor  carrying  Matters 
'  too  high;  if  to  Court  the  Fanaticks  in  Private, 
'  and  to  hear  'em  with  'Tatience,  if  not  Jpprobation, 
<•  Kail  at  and  Blafpheme  the  Church,  and  upon  occa- 
*■  Won  to  _7//////>'  the  Kings  Murder ;    If  to  Flatter 

*  both  the  D?^?//  and  the  Living  in  their  Vices,  and 

*  to  tell  the  World,   that  if  they  have  fVit,   and 

*  Money  enough,    they  need  no  Repentance,    and 

*  that  only  Fools  and  Beggars  can  h^Damn'd;  If 
'  thefe,    I  fay,    are  the  Modilh,   and  FalMonablc 

*  Criterions  of  a  True  Church-man,  God  deliver  Us 
<■  all  from  fiich  FALSE  BRETHREN. 

<  There  is  another  fort  of  them  who  are  for  a 

<  Neutrality  in  Religion,  who  really  arc  of  notie,  but 

*  arc  a  fecret  fort  of  Referv'd  Jthei/ts,  who  always 

<  pretend  to  be  0/ the  C/jz/iv^,  join  in  the  Her^,  and 
'  will  fomctimes  frequent  our  '■Tubltck  Communion, 
'  as  long  as  the  Government  appears  on  our  lidc ; 
'  but  if  any  thing  is  to  be  got  by  it,  can  with  as 

<  fciie  a  Confctence  Aide  privately  into  a  Conventicle, 

*  and  look  as  demure  as  the  flyeft  Saint  amongft  'em. 
'  They  are  equally  oiall,  and  of  «o  CommumoM,thcy 
'  arc  the  Gallio's  that  care  for  none  of  thefe  Things; 

<  They  tell  us  they  are  for  the  Religion  E/tabliJh'd  by 

*  Law,  but  no  longer  than 'tis  fo;  they  can  fee  nei- 
<■  thcr  Sin  nor  Danger  in  that  Ecclefia/tical  Bugbear, 
*•  as  they  call  Schifm,  yet  talk  very  loud  about  Union, 
'  Comprchenjion,  and  Moderation ;  by  all  which  cant- 
'  iiigExpref/ions,  they  mean  nothing  but  getting Mo- 
'  ney,  and  '■'Preferment,  by  holding  in  with  Pcrfons 
'  of  all  Tarties,  and  Charaflers,  halting  betwixt  the 
'  Diverfity  of  Opinions,  and  Reconciling  God,  and 

*  Bjelial  for  Gain.     To  thefe  we  may  add  thofe  who 

*  cither  out  of  Fear,  or  Complaifance,  can  tamely 
'  and  without  Vindication,  hear  their  Go^  and  Reli- 

<  gton  Blafphem'd  and  Abus'd.  But  there  is  another 
'  /wf  of  FALSE  BRETHREN,  who  fet  up  for 
'  a  greater  'Terfeffion  oi'^Piety  than  their  Neighbours, 

*  who  like  their  Originals,  the  L'harifees  in  the  Got- 

*  pel,  are  always  pleading  their  Merits  before  God, 

<  and  the  IVorld,  with  an  Olhntation  of  SanBity,  in 
••  Comparifon  with  their  'Profane  Brethren,  with  a 
'  Stand  off,  for  I  am  Holier  than  Thou  !  Thefe  are 

<  the  Saints,  that  under  the  Pretence  of  Conjcience, 
*■  lliall   commit  the  moll  abominable  Impieties,   and 

*  \\x'^\^y  Murder,  Sacrilege,  ^lxxA  Rebellion,  by  Texts 

*  of  Scripture.  There  are  yet  another  fort  of  FALSE 

*  BRETHREN,  o^  a  quite  oppojitc  Charader  to 
'  thele,    who  willi  well  to  the  Church  of  England, 

*  and  really  believe  her  Conftitution  in  DoSlrine, 

*  Difaphne,  and  Worjhip,  the  bcft  and  pureft  in  the 
'  Clrijhan  World ;    and  when  either  their  Tongues, 

*  Hands,  or  'Turfes  are  wanting  in  her  Defence,  are 
'  ready  to  Sacrifice  their  ^erfons,  and  E/fates  in 
'  her  Vindication.  Thefe  indeed  are  noble  ^lalifica- 
'  tions,  and  'tis  Pity  fo  good  a  Character  Ihould 
'  want  any  thing  to  Compleat  it.     And  to  turn  the 


'  Words  of  our  Blejfed  Saviour  to  the  rich  Man^ 
'  yet  one  thing  thou  lackefi,  thy  Zeal  is  to  be  Ihewn 
'  in,  as  well  as  for,  the  Communion  of  the  Churchy 
'  in  obeying  her  'Trecepts,  as  well  as  defending  her 
'  Rights.  In  all  thefe  Cafes  there  is  a  Serious  and 
'  Deliberate  Adl  o{  Treachery  againft  Confcience  and 

*  Convi^lion,  a  bafe  Forfeiture  of  that  Spiritual  Al^ 
'  legiance  we  owe  to  God,  and  our  Church,  as  a 
'  facred  Body,  and  Fraternity,  that  ought  to  pre- 
'  ferve  inviolable  Unityy  profeffing  one  Faithy  one 
'  Bapttfm,  one  God,  and  Saviour  of  us  all. 

'  1.  But  Secondly,  Men  may  he  Denominated 
'  FALSE  BRETHREN,  -with  Relation  to  the 
'  State,  Government,  or  Society  of  "which  they  are 
*■  Members.  The  Conftitutions  of  moft  Govern- 
'  7nents  differing  according  to  their  feveral  Frames j 
*•  and  Laws,  upon  which  they  are  built,  and  Found- 

*  ed,  it  is  impolfible  to  lay  down  any  one  Univerfal 
'  Rule,   as  the  Scheme  and  Meafure  of  Obedience, 

*  that  may  fquare  to  every  one  of  them.  Only  this 

'  Maxim  in  general,  I  prefume,  may  be  Ejiabltfi'd 

<  for  the  Safety,  Tranquility,  and  Siipport  of  all 

'  Governments,  that  no  Innovation  whatfoever  fhould 

'  be  allow'd  in  the  Fundamental  Conftitution  of  any 

'  State,  without  a  very  preffing,  nay,  unavoidable 

'  Neceffity  for  it ;  and  viho^otytt  Jingly  or  in  a  pri- 

*■  vate  Capacity  fhould  attempt  it,  is  guilty  of  the 

'  Higheji  Mi/demeanour,   and  is  an  Enemy  to'  that 

'  'Tolitick  Body  of  which  he  is  a  Member.     To  ap- 

'  ply  this  Maxim  to  our  Government,  in  which  the 

'  Truth  of  it  vvill  very  evidently  appear.     Our 

'  Conftitution  both  in  Church  and  State,   has  been 

'  fo  admirably  contriv'd,  with  that  ^^0W2,  Weighty 

'  and  Sagacity,  and  the  Temper,  and  Genius  of  each 

'  fo  exadJy  Suited,   and  Modell'd  to  the  matual 

'  Support,  and  Jffifiance  of  one  another,   that  'tis 

'  hard  to  fay  whether  the  DoBrines  of  the  Church 

'  of£«^/^w^  contribute  wor^  to  Authorize,  andEn- 

'  force  our  Civil  Laws,  or  our  Laws  to  Maintain 

'  and  Defend  the  DoBrines  of  our  Church.     The 

'  Natures  of  both  are  fo  nicely  Correfpondent,  and 

'  fo  happily  Intermixt,    that  'tis  almoft  impofli- 

'  blc  to  offer  a  Violation  to  the  one,  without  Break" 

'  ing  in  upon  the  Body  of  the  other.     So  that  in  all 

'  thofe  Cafes  before-mention'd,  whofoever  prefumes 

'  to  Innovate,  Alter,  or  Mifreprefent  any  ^oint  in 

'  the  Articles  of  the  Faith  of  our  Church,  ought  to 

'  be  Jrraign'd  as  a  Traytor  to  our  State ;    Hetero- 

'  doxy  in  the  DoBrines  of  the  one,  naturally  pro- 

'  ducing,   and  almoft  necejfarily  inferring  Rebelliony 

'  and  High-Treafon,  in  the  other ;  and  confequently 

'  a   Crime  that  concerns  the  Civil  Magiftrate,   as 

'  much  to  ^unifi,  and  Rejfrain,  as  the  Ecclefiajti- 

'  cal.     However  this  Affertion  at  firft  View  may 

*  look  like  an  High-flown  'Paradox,  the  Proof  of  it 

*  will  fully  appear  in  a  few  Injiances.  The  Grand 
*■  Security  of  our  Governmenty  and  the  very  Ttllar 
*■  upon  which  it  y?^;/^A,  is  founded  upon  the _^^«^ 
'  Belief  of  the  Subje5ls  Obligation  to  an  Abfolutey 
'  and  Unconditional  Obedience  to  the  Supream  'P'ozv- 
'  er,  in  all  Things  lawful,  and  the  utter  Illegality  of 
'  Refijiance  upon  any  'Pretence  whatfoever.  But 
'  this  Fundamental  Do5irine,  notwithftanding  its  Di- 
'  vine  SanSiion  in  the  Exprefs  Command  of  God  in 

*  Scripture,  and  without  which,  it  is  impoffible  any 
'  Government  of  any  Kind,  or  Denomination  in  the 
'  World  fhould  fubj^  with  Safety,  and  which  has 
'  been  fo  long  the  Honourable  and  DiJtingui/hi7Jg 
'  Charaaeripck  of  Our  Church,  is  now,  it  feenis, 
'  quite  Exploded,   and  Ridicul'd  out   of  Counte- 

*  nance,    as  an  Unfapionable,    Superannuated,    nay 

*  (which  is  more  wonderful)  as  a  Dangerous  Te- 

tiet. 
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1709. 

vet^  utterly  I/iconJyunt  with  the  R'g^t^  Liberty 
and  1'ropcyt}\  of  the  PEOPLE  ;  who,  as  our 
Neiv  Preachers,  and  New  Politicians  teach  us,  (I 
fuppofe  by  a  Tsew  and  Unbeard-of  Gofpel^  as  well 
as  Lii'jos)  have  in  Contradidion  to  both^  the  "Ters- 
er Invefted  in  Them^  the  Fountain  and  Original  of 
it,  to  Cancel  their  Allegiance  at  plcafurc,  and  call 
their  Scjercign  to  account  for  i%/^  Trcafin  againlt 
his  fuprcme  Sttbjccls  forfooth ;  nay  to  Dethrone 
and  Murder  Him  for  a  Criminal,  as  they  did  the 
Royal  Martyr  by  a  Jadiciary  Sentence.  And, 
what  is  moll  incredible,  prelume  to  make  their 
Court  to  their  ^ruice^  by  maintaining  fuch  j4nti- 
wonar^hical  Schemes.  But,  God  be  Thanked! 
neither  the  Conllitution  of  our  Church  or  State^ 
is  fo  far  Jltcrd^  but  that  by  the  Laivs  of  Bothy 
(fill  in  Force,  and  which  I  hope,  jor  ever  will  be) 
thefe  Damnable  'Tojitionsy  let  'em  come  cither 
from  R'J7f/e,  or  Geneva^  from  the  '-'Pulpit^  or  the 
'Tre/Sy  are  comicmn'd  for  Rebellion,  and  High 
Trea/oi;.  Our  Adveriaries  think  they  cffedually 
flop  our  Mouths,  and  ha\e  Us  lure  and  unan- 
f\verablc  on  this  Point,  when  they  urge  the  Revo- 
luttcn  of  this  Day  in  their  Defence.  But  certainly 
The}'  are  theGieateil  Enemies  ot  That,  and  His 
Late  Majcjiy,  and  the  molt  Ungrateful  for  the  De- 
Uxerance,  who  endeavour  to  call  iuch  Black  and 
Odious  Colours  upon  Both.  How  often  mull  they 
be  told,  that  the  *  King  Himfclf  Iblemnly  Dif- 
clainid  the  leaft  Imputation  of  Refjiance  in  His 
Declaration ;  and  that  the  Parliament  declarM, 
That  rhey  let  the  Crozvn  on  His  Head,  upon  no 
other  Title,  but  that  of  the  Vacancy  of  the  Tnrone  ? 
And  did  they  not  Unanimoufly  condemn  to  the 
Flames  (as  it  juflly  Defer v'd)  that  Infamous  Li- 
bel, that  would  have  pleaded  the  Title  of  Conquejf, 
by  v^hich  Refijiance  was  fuppos'd  ?  So  tender  were 
they  of  the  Regal  Rights,  and  fo  averfe  to  in- 
fringe the  leall  Tittle  of  our  Conjiitution  !  We  lee 
how  ready  thefe  Incendiaries  arc  to  take  the  leaft 
Umbrage,  to  charge  their  own  ciirfed  Tenets  on 
the  Church  of  England,  to  Deri\'e  their  Guilt  up- 
on ir,  and  Quit  Scores  with  it  for  Their  Iniquity  ! 
Thus  do  they  endeavour  to  draw  Comparifons, 
and  to  Tuftify  the  Horrid  JcJions  and  'Princi- 
ples ol  Forty  One,  which  have  been  of  late  Years, 
to  the  Scandal  of  Our  Church,  and  Nation,  ^o 
piiblickly  defended,  not  only  by  the  Jgents  and 
IVritcrs  of  the  Republican  Faflion,  but  by  fome 
that  have  the  Conjidence  to  ftylc  themfelves  Sons, 
and  'Tresbyters  ot  the  Church  of  England ;  who 
in  open  Defiance  of  the  molt  peremptory  Declara- 
tions of  God  in  Scripture,  (never  to  be  evaded 
by  an}'  Shifts  or  Mifreprefentations  J  and  the  Uni- 
lerfal  DoBrinc,  and  Espo/itions  of  the  Catholick 
Church  upon  it  in  all  Ages,  with  the  Exprcfs  Te- 
Jiimony,  and  Concurrence  of  Our  Church,  from  its 
Reformation  down  to  the  prefent  Times,  Corrobo- 
rated with  the  Sen/e  of  Our  Legi/Iature,  fo  unex- 
ccptionably  confirnid  in  Our  Laws,  Dare,  in 
Defpite  and  Contempt  ot  all  this  Evidence,  mani- 
f^fiiy  defend  the  R  e/;]tance  of  the  Supreme  'Tow- 


His  H'lg'hntfs  Declares,  in  Oppofiticn  to  thofe  who  f^ivc  out, 
That  we  do  intend  to  CONQUER  and  ENSLAVE  thcie  NA- 
TIONS, that  we  have  thought  fit  to  add  a  few  Words  to  our 
D.'cLrnttm;  "  It  is  not  to  be  imngin'd,  that  cither  thofe  who 
"  have  imited  Us.  or  thofe  who  are  aheady  come  to  Ajjij}  Us, 
•■  can  join  in  a  TViCKED  ATTFM?T  OF  COX&UEST,  to 
"  make  void  their  own  Lunvful  Tales  to  tlieir  Honours,  Efiatei, 
"  and  Intere/ls. ''  See  the  Prince  of  Orange'j.-  Declaration.  Br, 
Rennet's  Hijlory  of  the  Four  Lt'Ji  Reigns,   p.  495. 
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er,  under  a  New-fangl'd  Notion  of  Self-Defence ; 
the  only  Inftance  they  Ihew  of  Shame,  that  they 
dare  not  YET  maintain  Rebellion  by  its  pro- 
per Name.  Yet,  if  thofe  /illy  Pretences,  and 
-dieak  Excufes  for  it  alledg'd,  carry  an}'  Strength^ 
or  Reafon  in  them  at  all,  they  will  equally  ferve 
to  Jujftfy  All  the  Rebellions  that  ever  liiiere  or  can 
be  committed  in  the  Wprld.  Now  as  the  Repub- 
licans Copy  after  the  ^apijh  in  moft  of  their  Doc- 
trines and  "-Rraaices,  I  would  fain  know  in  this 
where  the  Difference  lies,  betwixt  the  ^ower 
Granted  to,  (as  'tis  fuppos'd  Originally  Invejied, 
but  from  what  CommiJ/Ion  God  knows,  in)  the 
'people,  to  Judge  and  Dethrone  their  Sovereigns^ 
for  any  Caufe  they  think  fit ;  or  a  no  lefs  I'furped 
Tower  of  the  Tope,  to  folve  the  People  from 
their  Allegiance,  and  difpofe  of  Sceptres,  and  Dia- 
dems to  his  Favourites,  whenever  he  thinks  it  his 
Interefi  to  pluck  them  Irom  his  Enemies  Heads. 
Comparifons  are  generally  Odious-^  but  a  Learned 
Bijhop  of  our  Kingdom,  whofe  Averfion  to  To- 
ptry,  I  hope,  is  not  doubted,  I  mean  the  *  Right 
Reverend  the  Lord  Bilhop  of  Sarum,  has  been 
bold  Judicioufly  to  Determine,  even  on  the  Ta- 
pifts  Side  in  this  Cafe,  That  if  fuch  a  Depo/ing 
Tower  is  to  be  intrufted  in  Mortals  Hands,  Icfs  In- 
conveniencies  will  enfue  in  placing  it  in  One,  than 
mMany;  tho'  God  forbid  it  ever  Jhould  be  Lodg'd 
in  any  other  than  that  of  God  himfclf,  the  Origi- 
nal of  A\  Power,  from  whom  it  proceeds,  and  to 
whom  it  muft  Return  \  the  King  of  Kings,  Lord 
of  Lords,  and  0  NL  T  Ruler  ofTrinces.  So  that 
thefe  Romantic  wild  Notions  will  carry  Us  into 
fomething  worfe  (if 'tis  polPiblc)  than  Topcry  it 
felf;  more  Fatal  to  the  Rights  and  Intere/fs  of 
the  Crown,  and  the  Ji'elfare  and  Tranquility  of 
Our  Conjiitution,  which  can  never  be  Safe  under 
fuch  precarious  Dependencies,  and  Defpotick  Ima- 
ginations. KTrince  indeed  mjinother  Senfe,  will 
be  the  Breath  of  his  SubjeBs  No/frils,  to  be  blown 
in,  or  out,  at  their  Caprice,  and  Tlea/ure,  and  a 
worfe  Valliil  than  even  the  meaneft  of  his  Guards. 
Such  Villainous  and  Seditious  Trinciples  as  thefe. 
Demand  a  Confutation  from  that  Government  they 
fo  infolently  Threaten  and  Arraign,  and  which  are 
only  proper  to  be  anfwerd  by  that  Sword  they 
would  make  our  Princes  hear  in  Vain,  by  the  So- 
long-call' d-for  Cenfure  of  an  Ecclejiajlical  Synody 
and  the  CorreBion  of  a  Provok'd  and  Affronted 
Legijlature ;  to  whofe  ftrid  Jiijhce,  and  un- 
deierv'd  Mercy,  I  commit  both  tpjem  and  Their 
Authors.  Only  give  mc  leave  to  difmifs  'em  with 
a  Remark  of  the  pious  and  learned  Bilhop  u4n- 
drews,  upon  fome  of  their  FALSE  BRE- 
THREN in  his  Time,  f  '•'  What  (fays  that 
'  Good  Prelate )  is  now  becom.e  of  thofe  fiords  of 
'  God,  Touch  not  mine  Anointed  ?  Are  we  not 
'  fallen  into  Strange  Times,  that  Men  dare  thus 
'  print  and  publijh,    yea,    even   preach   and  pro- 


*  Lefs  Biforiler  may  be  apprehended  from  the  Vretenfions  of  the 
'Roman  Bifliops,  than  from  thefe  Maxims,  that  put  the  Power  of 
Judging  and  Controlling  the  Uagiflrale  in  the  PEOPLE'S  Hands, 
which  opens  a  Door  to  Endlefs  Confufions,  and  indeed,  fets 
every  frkate  Ferfon  upon  the  Throne,  and  introduceth  an  dinar- 
chy, which  will  never  admit  of  Order  and  Remedy;  vvhere- 
as,  Thofe  who  have  but  One  PRETENDER  over  Them.  couJd 
more  eafily  deal  with  Him,  and  more  Vigoroufly  RESIST  Him, 
[Vindication  of  the  Church  of  Scotland.  Printed  at  Glargow  167  j 
f.6S,6c,.  '       '^' 

+  Sermon  5.  on  the  Confpiracy  of  the  G01VR7ES,    Preach't} 
before  the  King  at /ioWfB^erj,  Aug.j.  tfiio,  ^ .  808. 
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«  claim  their  Sws  ;  cvs/j  tkofe  Jinfnl  and  pamelefs 
n  '■Vofiiious^  to  the  Eyes  and  Ears  of  the  whole 
ii  World  ?  ft  hereby  God's  Amiiited  arc  Endan- 
ii  ger'd,  Mens  Souls  are  'Toi/o/i'd^  Chrijfian  Religi- 
ii  on  is  BLifphent'd  as  a  Mtirtherer  of  her  Own 
it  Kings  ;  God  in  his  Charge  is  openly  Contradiffed, 
a  and  Men  made  Believe^  they  (hall  go  to  Heaven 
«  /■;;  breaking  God's  Commandments. "  '  What  could 
i  have  been  fpokcn  with  a  more  'T^rophetical  Spi- 

<  rit,  of  thefe  filthy  Dreamers^  thefe  '^refmnptiioiis 
i  and  Self-iaU'd  Men,  Defpi/ers  of  Dominion^  and_ 
<■  Gcvernment^  who  are  not  afraid  to  /peak  Evil  of 
<■  DigniticSy    Avho  wreji  the  Word  of  God  to  their 

*  Okv/,  and  their  deluded  People's  Perdition,  and 
4  think  to  Confecrate  even  the  worft  of  Sins,  with 
«  what  is  alraoft  Analogous  to  the  Blafphemy  againjl 
<■  the  Holy  Ghoji !  Thefe  FALSE  BRETHREN 
'  in  Our  Government^  do  not  Singly^  and  in  ^n- 

<  vate  fpread  their  'J^oyfon^  but  (what  is  lamentable 

*  to  be  fpoken)  are  fuffer'd  to  combine  into  £o- 

*  diei^  and  Seminaries^  wherein  Jtheifm,  Dei/m^ 
'  Tritheifm,  Sociniani/m,  with  all  the  Bellifb  Triti- 

<  cip^les  of  Fanaticifm^  Regicide^  and  Anarchy^  are 
'  openly  '■Trofefs'd  and  Taught,  to  Corrupt  and  Z)e- 
<■  bauch  the  Touth  of  the  Nation,  in  all  ^arts  of  it, 

*  down  to  'Tojlerity,  to  the  ^re/ent  Reproach,  and 
"  Future  Extirpation  of  Our  Laws,    and  Religion. 

*  Certainly  the  Toleration  was  never  intended  to  In- 
'  d/dge,  and  Cherifh  fuch  Monjfers,  and  Vipers  in 
<=  our  Bofom,  that  fcatter  Their  '•Tejiilence  at  A'oow- 

*  day,  and  will  Re;;<i?,  Diftrafl,  and  Confound,  the 

*  firmell  and  Beji-rettl'd  Con/iitution  in  the  World. 
'  In  fhort,  as  the  'Englijh  Government  can  never  be 
'  Secure  on  any  other  'Principles,  hnt  JiriSlly  Thofe 
'  of  the  Church  of  England,    fo  I  will  be  bold  to 

*  fiy,  where  any  Part  of  it  is  Trujled  in  Perfons  of 
'  any  Other  Notions,  They  mufh  be  Falfe  to  Them- 
'  felves,    if  They  are  True  to  their  Trnjls ;  of  if 

*  they  are  True  to  their   Opinions,    and  Interefts, 

*  mull  Betray  that  Government  they  are  Enemies 

*  to  upon  'principle.  Indeed,  We  mufl  do  'em  that 
'  jultice,  to  confefs,  that  fmce  the  ^^^/r/Z/j  have 
"  ibund  out  a  Way  (which  their  Forefathers,  God 

*  knows,  as  wicked  as  they  were,  would  have  ab- 
*•  horr'd)  to  fwallow  not  only  Oaths,  but  Sacra- 
'■  ments,  to  ^lalify  themfelvcs  to  get  into  Places, 
'•  and  'Preferments ;  thefe  San3ify'd  Hypocrites  can 
'  put  on  a  Shew  oi  Loyalty,  and  Icem  tolerably  Eafy 
'  in  xht  Government,  if  they  can  Engrofs  the  Ho- 
'•  nours  and  profits  of  it :  But  let  Her  Majejiy 
*■  reach  out  Her  Little  Finger  to  touch  their  Loins, 
'  and  thefe  fworn  Adverfaries  to  'Tajpve  Obedience, 
'-  and  the  Royal  Family,  fiall  fret  them/elves,    and 

*  Curfe  tie  ^isen,  and  their  God,  and  Jhall  look 
'■  upwards.  And  fo  much  for  Our  Political  FALSE 
'  BRETHREN,  till  I  come  to  fpeak  with  ^em 
'  again  by  and  by.     I  proceed, 

*■  3.  In  the  Third  Place,  to  a  more  Inferior  Spe~ 
^  ciss  of  them,  that  A3  in  a  lower  Sphere,  name- 
'  ly,  Thofe  who  in  their  'Trivate  Capacities,  are 
'  FALSE  either  in  their  Friendfhip,  Correfpon- 
*■  dence,  or  Dealing :  But  thefe  5;'/;^  of  Unfaithful- 
-  nv/s,  as  the  'L'fmalmijt  calls  them,  being  of  fo  Co- 
*■  pious,  and  Extenjive  a  Nature,  and  refpefting  the 
'  '^Private  Concerns  of  Human  Life,  I  fhall  only 
'  trouble  you  with  enumerating  fome  of  the  Gene- 
^  ral  hjiances  of  them :  Such  as  are.  Betraying 
^  Our  Friend  in  his  Secrets,  Dsferttng  him  in  his 
'  Misfortnves,  in  not  Defending  his  Reputation, 
^  when  fal/ly  Accused,  in  an  Obfequious  Compliance 
*  with  Him  in  any  IndireB,  or  Dilhonourahle  Mea- 
'  fare^s,  in  a  Naufeous  FUtterj  o'f  his  Follies,,  or 


*  Vices,  in  permitting  him  in  any  Error,  without 
'  Admonition,  and  in  giving  him  wrong  Advice,  and 
'  not  leading  him  out  of  it.  Such  are  alfo  with 
^  regard  to  Our  Neighbour,  the  Concealing,  or 
'  Mifreprefenting  any  Truth  that  he  is  Concerned  to 
'  know,  flaying  upon  his  Faith  with  doubtful  and 
'  ambiguous  Injinuations,   with  Double  Equivocati- 

*  ons,  and  DiJJJmulatory  EspreJ/ions,  an  ABual 
'  Breach  of  Word,  '•Promife,  or  'F'rofejpon,  Clande- 
'  jline  Undermining,  by  Circumvention,  Fraud,  or 
*■  Craft,  Back-'biting,  and  fecretly  Slandering,  '^ro- 
'■  pagating  Scandal,  and  Bearing  Falfe  Witnefs,  and 
'  'L^artaking  fcveral  ways  in  his  Sins  ;  which  are  all 
'  the  CharaBeriJiicks  of  an  Lfidious,  Treacherous,, 
'  and  Falfe-hearted  Knave.  But  thefe  Vices  being 
'  of  a  'Private  Confederation,  I  hallen  to  the  next 
'  General  Head  propos'd,    Namely y 

*  II.  Secondly,  To  lay  before  you  the  Great  'Teril^ 
'  and  Ml/chiefs  of  thefe  FALSE  BRETHREN 
'  iu  Church  and  State ;  which  I  fhall  endeavour  to 
'  do,  by  Proving  that  They  Weaken,  Underminey 
'  and  Betray  in  themfelves,  and  Encourage,  and 
'  put  it  in  the  Power  of  Our  P'rofefs'd  Enemies,  to 
'  Overturn,    and  Defiroy  the  Conjfitution  and  £//j- 

*  llifhment  of  Both. 
*•  I.  And  Firfl:,  as  to  the  Church.     But  here  it  is 

very  Neceffary  to  Premife,  That  by  the   Church 
of  England,   We  are  to  underftand  the  True  Ge- 
nuine Notion  of  it,    as   it  ftands   Contra-difiin- 
guip'd  in  its  Ejiablifh'd  DoBrine,  Difcipline,   and 
Morpip,    from,  all  Other  Churches,  and  Schifmci" 
ticks,    who  would  Obtrude  upon  Us  a  Wild,  Ne- 
gative  Llea  of  a.  NATIONAL  CHURCH^ 
fo  as  to  Incorporate  Themfelves  into  the  Body,   as 
True  Members  of  it;   Whereas  'tis  evident  that 
this    Latitudinarian,    Heterogeneous    Mixture   of 
all  Perfons  of  what  Different  Faith  foever,  Uni~ 
ting  in  Troteftancy,    ( which  is  but  One   Single 
Note  of  the  Church  of  England  J  would  render  ic 
the  moll  Abfurd,  ContradiBory,  and  Selj-Iaconfi-^ 
ffent  Body  in  the  World.     This  Spurious,    and 
Villainous  Notion,  which  will  take  in  jews,  ^ra- 
kers, Mahometans,  and  any  thing  as  ^^  ell  as  Chri-' 
Jiians,  as  ridiculoufly  incongruous  as  'tis,  may  be 
firll  Obferv'd,    as  one  of  thofe  Prime,    Popular 
Engines,  Our  FALSE  BRETHREN  have 
made  Ufe  of  to  Undermine  the  very  Efjential 
Conflitution  of  Our  Church ;    which  as  it  Hands 
Guarded  with  its  Own  facred  Fences,  with  Her 
only  True  Sons  in  Her  Bofom,   may  defy  all  the 
Malice  of  the  Devil,  and  Her  Enemies,   to  pre-^ 
vail  againfl  Her.     But  fuch  is  Her  hard  For- 
tune,. Her  Worll  Adverfaries  muft  be  let  inta 
Her  Bowels,    under  the  holy  Umbrage  of  Sons, 
who  neither  believe  Her  Faith,  Own  Her  Mif- 
fion,   fubmit  to  Her  Difcipline,  or  comply  with 
Her  Liturgy.     And  to  admit  this  Religious  Tro- 
jan Herfe,  big  with  Arms  and  Ruin,    into  Our 
Holy  City,   the   Strait  Gate  mufl  be  laid    quite 
Open,    Her  JValls,    and   Inclofures    pull'd  down^ 
and  an  High  Road  made  in  upon  Her  Commu- 
nion,   and  this  pure  Spoiife   of  Chrift  profituted 
to  more  Adulterers  than   the  Scarlet  Whore    in 
the  Revelations.     Her  Articles  mufl  be  Taught 
the  Confujion  of  all  Senfes,   Nations,    and  Lan- 
guages y  to  render  Her  a  Babel,    and  Defblation. 
This  was  indeed  the  Ready  way  to  Fill  the  Houfe 
of  God,  but  with  what  ?  With  ^agan  Beajfs,  in- 
ftcad  of  Chriftian  Sacrifices,  with  fuch  Unhalkw^i, 
Loathfome,  and  deteflable  Guefts,    as  would  have 
driven  out  the  Holy  Spirit  of  God  with  Indig- 

'  nation^ 
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nation.  This  Pious  Defign  of  making  Our 
Hoi(fe  of  •■Vrayer  a  Den  of  Thieves^  of  reforming 
Our  Church  into  a  ChaoSy  is  well  known,  to  have 
been  Attempted  feveral  Times  in  Thts  Kingdoriiy 
and  lately  zuithin  our  Memory^  When  all  Things 
fcem'd  to  Favour  it,  but  that  Good  Trovidence, 
which  fo  happily  interpos'd,  againft  the  Ruiv 
of  Our  Churchy  and  Blajied  the  Loi;g  frojeSied 
Scheme  of  thefe  Ecckjiajiical  Achitophels.  A 
Scheme  fo  Moujiroas^  fo  Komantic^  and  Abfurd^ 
that  'tis  hard  to  fav,  whether  it  had  more  of 
ViUainy^  or  ¥olly  in  it,  and  which  even  the  SeBa-^ 
rijh  of  all  Sorts  (who  will  not  be  fatisfied  with 
any  thing  lefs  than  Sorercignty)  Exploded^  and 
Laugh'd  at,  as  Ridiculous^  and  In/prafltcable.  It 
was  doubtlefs  a  IVife  way  to  Exemplify  Our  Bro- 
therly Love^  and  Charity  for  the  Souls  of  Men, 
to  put  both  T^hem,  and  Our  /elves  into  a  Gulph 
of  ''■Perdition^  by  throwing  up  the  Eff'entials  of 
Our  F^?'/?^,  and  the  U/Jiformity  of  our  M^'orjhip.  But 
lince  this  Aloi'/'ff/of  an  U»iverjal  Liberty,  and  Co<?- 
litioii  fiil'd,  and  thefe  FALSE  BRETHREN 
could  not  carry  the  Conventicle  into  the  Churchy 
they  £.re  now  refolvcd  to  bring  the  Church  into  the 
Conventicle.,  which  will  inore  phiujibly,  and  pUy 
EtFe6t  Her  Knin.  What  could  not  be  gain'd  by 
Compreheiijion,  and  Toleration^  muft  be  brought 
about  by  Moderation^  and  Occafwiial  Conformity  ; 
that  is,  what  they  could  not  do  by  Open  Violence, 
they  will  not  fiil  by  fecret  Treachery,  to  Accom- 
pliflj.  If  the  Church  can't  be  pnlVd  down,  it  may 
be  blo-'xn  up  ;  and  no  Matter  with  thefe  Men  How 
'tis  Dejtroy'd,  fo  that  it  is  Dejiroy'd.  Now  let 
Us,  I  befeech  You  in  the  Name  of  God,  tairly 
conlider  what  muil  be  the  Confequcnce  of  this 
Scandalous  FluBuation,  and  Trimming  betwixt  the 
Church,  and  Dlfj'cnters,  both  in  Confcience,  and 
'Trudencc.  Does  not  this  Innovating  in,  Giving 
tip,  or  Receding  from,  any  One  'Toint,  or  Article 
in  our  Faith,  Filiate,  and  AffeB  the  -johole  Frame, 
and  i^c//}'  of  it  ?  Can  we  either  Add  to,  or  T)i- 
7ninifh  from,  the  leajl:  yot  of  our  Religion  ?  Arc 
we  to  take  its  Conflftution  as  our  Saviour,  and 
his  ApofUes  deliver' d  it  down  to  Us  ;  or  have  we 
Authority  to  Curtail,  Mangle,  or  Alter  it,  to  6"///? 
it  to  the  'Tride,  Humours,  Caprice,  and  ^lalm- 
fick  Stomachs,  of  Obftinate,  Moody,  Wayward, 
and  Selt-conceited  Hypocrites,  and  Enthujiajis  ? 
Will  not  fuch  a  Bale,  and  Time-ferving  Compli- 
ance give  the  Enemies  of  our  Church  an  Occajmn 
oi  Blafphennng  Her  as  M'eak,  and  hiconjfant? 
Will  it  not  argue  the  Ilhgaltty  oi'  Her  Ordinances, 
and  Laivs,  or  that  they  were  too  Rigid,  and  want- 
ed an  Abatement  ?  Will  not  this  Harden,  Encou- 
rage, nay  'Jiiji'fy  the  Diffcnters  in  their  Opinion 
of  their  Separation,  when  they  fee  fuch  large  Al- 
lowances, and  Gonceffions  made  in  its  Favour? 
What  Dijhonourable ,  and  Uuzvorthy  Opinions  muft 
they  entertain  of  the  'Triejfs  of  that  Church,  who 
can  Sacrifice  their  moll  Solemn  Declarations,  and 
Oaths  to  Complaifance,  and  'Rrejerment  F  What 
would  be  the  £/7ii  of  All  this,  but  to  EJiablip 
Hrejy,  and  Erajiianif'm  upon  the  Ruins  of  our 
Faith,  and  Difcipline  ?  W'ould  not  this  Spiritual 
Legerdemain,  this  Fallacious  Tricking,  and  Double- 
dealing,  eradicate  all  the  '•'Principles  of  Truth, 
and  Honejiy,  or  Piety  out  of  Men's  Minds,  make 
'em  Unconcerned,  whether  there  is  Any,  or  No 
Religion,  Run  'em  into  an  Univerfal  Scepticifm, 
and  hijidcltty,  and  make  'em  Ail  Atheijls,  or  4^^- 
^///j  P  For  when  they  had  Turn' d  about,  and 
about,  and  were  grown  Giddy  with  Change,  they 
Vol.    V. 
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would  either  Give  up  Themfelves  to  the  Dij^e- 
lief  of  all  Things,  or  Reft  their  weary'd  Judr-^ 
ments  in  the  Authority  of  f/j^?  Church  alone,  that 
can  Delude  'cm  with  the  Specious  'Tretences  of 
an  Infallible  Guide.  Thus  our  FALSE  BRE- 
THREN as  the  Jews  did  our  Blejfed  Saviour, 
crucify  his  Church  betwixt  Thieves  ;  and  as  they 
committed  that  Execrable  Villainy  under  a  Pretend- 
ed Fear  left  the  ROMANS  fhould  come  and  take 
away  their  '^lace,  and  Nation,  which  by  that  very 
Faa  They  brought  upon  Themfelves:  So  thefe 
Men,  out  of  a  FiBitious  Fear  'left  the  Modern 
ROMANS  ihould  come,  and  Dcftroy  Our  Churchy 
are  Working  that  Rum  they  'pretend  to  ^'uozt/,  and 
under  a  K/^  Zc'^//  of  Keeping  out  'P'opcry,  are 
Themfelves  infallibly  Bringing  in  iT/^^/f  TJery 
TOL^ERT  into  0//r  'Kingdom,  with  which  they 
fo  F^/^  and  ungratefully  endeavour  to  Attaint 
the  Church  of  England,  the  Greatefi  Bulwark,  and 
only  Safe-Guard  againft  '^Popery  in  the  whole 
World.'  Tho'  it  were  highly  to  be  wilh'd  that 
thofe  Excellent  Laws  made  for  Her  Defence  and 
Security,  were  at  prcfentput  ftridllyinto  Executi- 
on ;  for  the  Roman-Catholic  Agents,  and  Miifio- 
naries  that  fwarm  about  this  Great  City,  as  it 
were  in  Defiance  and  Contempt  of  them,  were 
never  more  Bufy  in  making  Profclytes  to  their  Su- 
perjtition,  and  Idolatry,  and  Perverting  and  De- 
bauching Her  Majejlys  SubjeHs  in  every  Corner 
of  our  Streets. 

'  1.  Thus  we  fee  how  Dangerous  thefe  FALSE 
BRETHREN  are  to  our  Church,  which  is  fo 
Great  and  Conliderable  a    Branch  of  our  Civil 
ConJtitHtion,  that  the   Support  of  Our  Government 
depends    upon    its    JVelfare,    and     what   AffeSfs 
That,  muft  ftrike  at  the  Foundation  o^^Omx  State -^ 
Innovations  in  Either  tending  to  the  Subverjiou 
of  their  Laws,   and  the  Unfettling  the  Ejiablifh- 
vienty  and  confequently  to  Anarchy,  and  Confti- 
fion.     But  to  draw  this  Argument  more  home  to 
the  'Toint ;    I  will  endeavour  to  prove,  that  our 
FALSE  BRETHREN  are  as  Deftrudive  of 
our  Civil,  as  Ecclejiajtical  Rights.     For  flrft,  it 
cannot  be  deny'd,    that  tho'  They  do  fubmit  to 
the  Government,  their  Obedience  is   Forc'd,    and 
Conjirain'd,  and  therefore  fo  Treacherous,  and  Un- 
certain, as  never  to  be  Triijled,  becaufe  proceed- 
ing upon  no  Principle,  but  mecr  Intereji  and  Am- 
bition ;    and  whenever  That  changes,  their  Alle- 
giance  muft   follow  it-    and   therefore    (to    ufe 
their  Own  ExpreffionJ    are    as  much  Occasional 
Loyalijis  to  the  State,  as  They  are  Occafonal  Con- 
formijfs  to  the  Church  •  that  is,  They  will  Betray/ 
either,  whenever  it  is  in  their  'Tower,  and  They 
think    it    for  their  Advantage.      FALSHOOD 
always  \mpY\cs  Treachery ;  and  whether  That  is 
a  ^(altfication  for  any  One  to  be  Trujied,  Spe- 
cially with  the  Guardianfhip  oi  our  Church,  or 
Crown,  let  our  Governors  conlider.     And  certain- 
ly nothing  but  the  moft  Sottip  Infatuation,  can  fo' 
far  blind  both  our  Eyes,  and  our  Judgments,  as' 
to  make  us  believe,    that  the  fatne  Caufes  fhould 
not  produce  the  fame  EjfeBs,  and  that  the  fame 
Latitudinarian,  and  Republican  Notions  lliould 
not  bring  forth  the  fame  Rebellious  and  Pernicious 
Confequences.     They  are  pleas'd   now    to  /often 
their  Lewd  '•Principles,  and  cover  their  Dangerous 
Tenets  with  the  Name  of  Speculative  Opinions ; 
but  what  Fatal  Traffices  they  have  created,  and 
whether  thefe  Seditious  Thoughts  will  not  agaia 
Exemplify  themfelves  in  the  fame  Bloody  Atlions^ 
We  Ihall  be  Convinced,  to  our  Sorrow^  if  We  don't 
4  0^*  '■  Appre^ 
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'  J-pprehend.  That  the  Old  Lccmeti  of  their  Fon- 
*-  Fathers  is  ftill  IVhrkinjr  in  their  '^Prefeut  Gejie- 
'  ration^  and  that  this  Traditmial  Foyfon  itill  re- 

*  mains  in  this  Brood  of  Vipers,  to  Sttng  Us  to 
'  Death,  is  lufficicntly  Vijibk,  from  the  Dangerous 

*  Encroachments  They  now  make  upon  our  Go- 
<  'vernment,  and  the  Trcafonable  Repetftons  They 
'  have  'Piiblijh'd  on  Her  Majejiy,  God  blefs  Her  I 
'  Whofe  Hereditary  Right  to  the  Throne,  They 
'  have  had  the  Impudence  to  Z)e«j)',    and  Cancel, 

*  to  make  Hi?^  a  Creature  of  their  own  '■Tower  ; 
'  and  that  by  the  fame  'Principles  They  plac'd  a 
'  Crown  upon  Her,  They  tell  Us,  They  (that  is, 

*  the  Mob)  may  re-alfume  it  at  their  Fleafure. 
*■  Nay,  now  They  have  advanced  themfelves  from 

*  the  Religions  Liberty  Our  Gracious  Sovereign  has 
'  Indulg'd  them,  to  Claim  a  Civil  Right,  as  they 
'  Term  it,  and  to  ynjHe  the  Church  out  of  Her 

*  Ejiablijhiiient,  by  Hoifting  their  Toleration  into  its 

*  Place  ;  and  to  convince  Us  what  alone  WxWfatisfy 

*  'em,  infolently  Demand  the  Repeal  of  the  Corpo- 

*  ration  and  Tji  ABs,  as  an  Ecclejiajiical  U/urpati~ 

*  0;/,   which    indeed  under   Her    Majefiy    (whom 

*  God  long  preferve  for  its  Comfort  and  Support!) 

*  is  the  only  Security  the  Church  has  to  Depend 

*  upon.     And  which  they  have  fo  far  Eluded  by 

*  their  Abominable  Hypocrify,  as  to  have  Under- 

*  min'd  Her  Foundation,  and  Endanger  the  Govern^ 

*  went,    by  filling  it  with  its    (Profe/s'd  Enemies. 

*  Thefe  Charges  are  fo  Flagrant,  and  Undeniable, 
'  that  a  Man  mufl;  be  very  Weak,  or  foiuething 
'  worfe,  that  thinks,  or  pretends,  that  Di[f'enters 
'  are  to  be  Gain'd,  or  won  over  by  any  other 
'  Grants,    and    Indulgences,    than   giving  up    our 

*  fVhole  Conjiitution  :  And  He  that  recedes  the  leaji 
*■  Tittle  from  it,  to  fatisty,  or  Ingratiate  with  thefe 

*  Clamorous,  Infatiable  and  Church  Devouring  Ma-- 
"  lignants,  knows  not  what  Spirit  They  are  of,  or 
'  He  ought  to   Ihew  who   is  a   True  Member  of 

*  Our  Church.  Have  They  not  ever  lince  their  firft 
'  Unhappy  'plantation  in  this  Kingdom,  by  the  In- 

*  tercelfion  of  that  Falfe  Son  of  the  Church,  Bi- 
*"  flop  Grind  all,  always  Improved,  and  Rife  upon 
'  their  Demands  in  the  ^ermijfion  of  the  Govern- 
'  iiient  ?  Infomuch  that  ^leen  Elizabeth,  that  was 

*  Deluded  by  that  Tcrjidious  '•'Prelate  to  the  Tolera- 
*■  tion  of  the  Geneviau  Difcipline,  found  it  fuch 
'  an  Head/irong,  and  Encroaching  Monfer,  that  in 

*  Eight  Tears,  She  forefaw  it  would  Endanger  the 
'  Monarchy,  as  well  as  the  Hierarchy :  And  like 

a  Queen  of  True  Refolution,  and  'P'lous  Zeal  for 

Both,  pronounc'd,     That  '  fuch  were  the  Rejilefs 

<■  Spirits  of  that  FACTIOUS  People,  that  no  ^liet 

<■  was  to  be  Expe3ed  from  them,  till  they  were  ut- 

'  terly  Supprefs'd :  Which  like  a  'Trudent  '^Princefs, 

*  She  did  by  iVholefome  Severities,  that  the  Crown 
'  for  many  Years  fat  Eafy,  and  Flourijhing  on  Her 
'  Head.  And  had  Her  Succeffor,  King  James, 
'  but  follow 'd  Her  H'tfe  'Politicks,  his  Son  had  ne- 
'  ver  falln  a  Martyr  to  their  Fury,  nor  any  of  his 

*  Unhappy  Offspring  fufter'd  thofe  Difajlrous  Cala^ 
'  mittes,  which  made  the  Royal  Family  one  conti- 

*  nii'd  Sacrifice  to  their  Malice.      And  what  better 

*  could  have  been  expedlcd  from  Mifcreants,  Begot 
■    *  in  Rebellion,    Born  in   Sedition,  and  Nurs'd  up  in 

*■  Faff  ion  ?  1  would  not  here  be  Milunderftood,  as 

*  if  I  intended  to  caft  the  leaft  Invidious  R.efledion 

*  upon  that  Indulgence  the  Government  has  conde- 
'  fcended  to  give  'em,  which  I  am  fure  all  thofe  that 

*  willi  well  to  our  Church  arc  very  ready  to  Grant 

*  to  Confciences  truly  Scrupulous ;  let  Them  Enjoy 

*  It  tn  the  full  Limits  the  Laiu  has  Prcfcrib'd.    But 


*  let  them  alfo  vKPje  within  their  'Proper  Sphere,  and 
'  not  grow  Eaentrick,  and  like  Comets  that  Burjt 
'  their  Orb,  Threaten  the  Ruin  and  Downfal  oi 
*■  Our  Church,  and  State..  Indeed  they  tell  us  they 
'  have  RelmquiU'd  the  'Principles,  as  well  as  the  Sins 
'  of  their  Fore-Fathers:  If  fo,  why  do  they  not 
'  Renounce  their  Schifm,  and  come  Srvcerely  into 

*  Our  Church  ?  Why  do  they  '^Peit  Her  with  more 
'  Blafphemous  Libels^  and  Scurrilous  Lampoons,  than 
'  were  ever  Publilli'd  in  Olivers  Usurpation?  Have 
'  they  not  lately   VillainouOy    Divided    us   with 

*  Knavifh  Difiinilions  of  High  and  Loiv-Church 
'  Men ;  Are  not  the  Beji  Characlers  they  can  give 

*  Us,  thofe  of  'Tapijh,  Jacobites,  and  Confpirators  ? 
'  And  what  do  they  mean  by  all  this  Infidious  G?;;r,but 
'  by  Falfe  Infinuations,  and  railing  Groundlefs  jea^ 
'  loujies,  and  Fears,  to  Imbroil  the  '■Publick,  and  to 

<  bring  it  into  that  Confujion,  they  are  Suggejiing 
'  upon  Us  ?  Whether  thele  Men  are  not  Contriving^ 

*  and  ''Plotting  our  utter  Ruin,  and  whether  all  thofe 

*  FALSE  BRETHREN,  that  tall  in  with  thefe 
'  Meafures,  and  Dejigns,  do  not  contribute  bafely 
'  to  it,    I  leave  every  Impartial  Man  that  wifhes 

<  the  Welfare  of  Our  Confiitution  to  Determine; 
'  And  if  we  find  this  true  in  Faff,  what  Reafon 
'  have  we  to  think,  but  that  the  National  Sins  are 
'  Ripen'd  up  to  a  full  Maturity,  to  call  down  Ven- 

*  geance  from  'Providence  on  a  Church  and  King- 
'  dom,  thus  Debauch' d  in  its  '^Principles,  and  Cor~ 

*  rupted  in  its  Manners,  and  inflead  .of  the  Trus 
'  Faith,  Difcipline,  and  Worjljip,  given  over  to  all 
'  Liccntioufnefs,  both  in  Opinion,  and  ^raBice,  to 
'  all  Senfuality,  Hypocnfy,  Lewdnefs,  and  Jtheifm  ? 
'  And  now  are  we  under  no  Danger'm  thefe  Deplu- 
'  ruble  Circumjiances  ?  Mull:  we  Lull  Ourfelves  un- 
'  der  this  fadRepofe,  and  in  fuch  a  Stupid,  Lethar- 
*■  gick  Security,  Embrace  our  Ruin  ?  When  Ehfha 
'  the  Great  ^ro/)^e/'o/~ God,  was  Surrounded  with 
'  an  Hoji  of  Enemies,  that  fought  for  his  Life,  his 
'  Blind  Servant  beheld  not  the  'Pe?n7  his  Majier  was 
'  in,  till  his  Eyes  were  open'd  by  Miracle,  and  he 
'  found  himfelf  in  the  midft  of  Horfcs  and  Chariots 
'  of  Fire.  I  pray  God  We  may  be  out  oi^  Danger  / 
'  but  we  may  remember  the  King's  'Perfon  was  Voted 
'  to  be  fo,  at  the  fame  Tuns  that  his  Murthercrs 
*■  were  Confpiring  his  Death.  What  I  have  thus 
'  freely  fpoken,  I  hope  is  as  much  without  Of- 
'  fence,  as  it  proceeds  from  a  good  Intention,  and 
'  a  Tender  Concern  for  Her  Majejty's  'Perfon,  and 
'  Government,  and  an  hearty  Zeal  for  the  Honour 
'  and  &/'f  (J"  of  our  Excellent  Q'wrf/^,  and  Conjlitu- 

*  tion.     I  intreat  Your  Patience, 

'  III.  Briefly  to  fet  forth  the  Heinous  Malignity, 

*  Enormous  Guilt,  and  Folly  of  this  Prodigious  Sm 
'  of  FALSE  BROTHERHOOD. 

'   I.  And  Firft,  With  Regard  to  God  and  Religi- 
'  on.     It  is  a  moft  Perfidious  Jpofiacy  from,  and  Re^ 

*  proach  upon  Both.  It  is  no  Lefs  than  Renouncing 
'  Our  Allegiance  to  our  Almighty  Sovereign,  an  Open 

*  Denial,  and  'Trojiitution  of  Our  moft  Holy  Faith,, 
'  and  Church,  upon  which  Crime  God  has  Entail'd 
'  fo  many  Dreadful  Threats,  and  Anathema's.  It 
'  is  Betraying  Our  moft  Solemn  Oaths,  proving 
'  Falfe  to  Our  Sacred  Truji,  and  Commiffion,  Admt- 
'  nijtrina^  to,  and  Indulging  Men  in  the  moft  Mortal 
'  Sins,  Endangering  both  our  Own,  and  the  Salva- 
'  tion  of  that  Dear  Flock,  for  which  Chrifi  Dy'd, 
'  by  Expofmg  it  to  the  Corruptions  of  Herefy  and 
'  Schifm,  the'lmpoftures  of  Falfe  Apojfles,  and  the 
'  Deceit,  and  Malice  of  Wolves  i»  Sheep's  Cloath- 
'  ing.     It  is  Deriving  the  higheft  BlaCphemy,  and 

*  Difiouotir  upon  the  Holy  Spirit  of  God,  thus  to 

*  Prevari- 
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Prevaricate  with  his  Jmmutabls  Oracles  of  Truths 
in  Wrefting  'em  to  maintain  the  moll  Diabolical 
FaljLoods,  and  Errors,  and  making  Veracity  itfelf 
the  Jiitbor  and  'Tatro/.-izer  of  Lyes.  It  is  For- 
fakiiig  Our  Baptifmal  Covcfmut,  Bafely  Defertiitg 
the  Glorious  Colours  we  are  Lijied  tindery  turning 
Refugees  from  our  Saviour,  and  Adherents  to  his 
molt  Abjurd  Eiieiiiies.  In  a  Word,  to  accomplilh 
any  wretched  Secular  Delign,  to  Gratify  their 
'Tride,  or  Ainbtttoii,  to  Feed  their  Lujl,  or  Ava- 
rice, to  wreak  their  Spleen,  or  Revenge,  out  of 
Envy,  or  Difappointment,  for  a  Little,  Paultry 
Honour,  Money,  or  'Preferment :  Thefe  FALSE 
BRETHREN  wili  Renounce  their  Ci-^e^,  and 
Read  the  Decalogue  backward,  be  the  very  Re- 
verfe  of  Our  BleJJed  Saviour  (whom  like  their  '•Tri- 
viitive  'Tattern,  they  firll  fell,  and  then  betray ) 
Fall  down  and  H'orjhip  tbe  very  Devil  himfelf  for 
the  Riches  and  Honours  of  this  fj'orld. 
'  2.  Secondly,  In  Regard  to  the  JVorld.  What  a 
vaft  Scandal,  and  Olience  mull  it  give  to  all  Per- 
fons  of  ^Viety,  and  Integrity,  to  fee  Men  of  Cha- 
raBer,  and  Stations,  thus  Shift  and  Prevaricate 
with  their  -I>rinciples,  and  Starting  from  their  Re- 
ligion upon  any  Occalion  of  Difficulty,  or  Trial, 
and  like  the  Difciples,  flying  from,  and  Ibrfiking 
our  Saviour,  when  his  Life  lay  at  Stake  ?  To  fee 
Mens  Opinions  fit  as  loofe  about  'em  as  their  Gar- 
ments, to  be  put  on,  or  off,  for  Convenience  ? 
What  can  Unwary  Perfons  conclude  from  fuch 
'Tergiverfation,  and  Hypocrify,  but  that  all  Reli- 
gion is  State-Craft,  and  hiipojlure  ?  That  All 
Godlinefs  is  Gam;  and  that  the  DoSirines  of  the 
Church  lie  not  fo  much  in  Her  Articles,  as  Her 
Honours,  and  Revenues  ?  Without  doubt,  this 
Moderti  Latitude,  and  Infamous  Double-Dealing, 
as  it  can  proceed  from  nothing  but  the  rankeji 
Atheifm,  fo  it  muft  Propagate  it  wherefoever  it 
goes ;  and  'tis  not  to  be  Queftion'd,  but  that  the 
fronderfui  lucreafe,  and  Impudent  Appearance  of 
all  Se.rs  and  Herefes  in  this  Kingdom  at  prelent, 
beyond  what  was  ever  known  in  Former  Ages,  is 
chicdy  to  be  attributed  to  it.  But  this  Crime  is  as 
Pernicious  to  Human  Society,  as  Religion  •  for  it 
IJertroys  all  Common  Honejiy,  Fath,  and  Credit 
in  the  florid,  and  in  the  place  of  it  fets  up  an 
Univerfal  Trade  of  Coufenage,  Sharping,  DiJJimu- 
lation,  and  downright  Knavery.  For,  what  De- 
pendance  can  there  be  upon  a  Man  of  no  'Princi- 
ples ?  What  ^rujl  in  Equivocations,  Evafions,  and 
Lyes  ?  Nor  indeed  could  any  one  be  fuppos'd  fo 
Sottifh,  as  to  place  the  leait  Confidence  in  thefe 
Men,  did  they  not  Bait  their  Hook,  and  Cover 
their  Treachery  with  the  Sacred  and  Plaulible  1're- 
tenccs  of  FRIENDSHIP,  whereby  they  are  ca- 
pable of  doing  much  more  Mifchief,  than  a  bare- 
fac'd  and  pro',efs'd  Enemy.  In  what  moving  and 
Lively  Colours  does  the  Hoi  7  Pfilmill  paint  out  the 
Crafty  Infidioufnefs  of  fuch  wilely  Volpones  ?  IVick- 
edncfs,  (fays  he)  is  therein.  Deceit  and  Guile  go 
not  out  oj  their  Streets.  For  it  is  not  af>  Open  Ene- 
nemy  that  has  done  me  this  Dijhonour,  for  then  I 
could  have  born  it  :  Neither  was  it  mine  Adverfary, 
that  did  Magnify  himfelf  againji  me,  for  then 
peradvefjture  I  would  have  hid  my  felf  from  him. 
But,  it  zvas  even  Thou  !  my  Companion,  my  Guide, 
and  mine  oivn  Familiar  Friend.  IVe  took  fweet 
Coanfel  together,  and  walked  in  the  Houfe  of  God 
as  Friends.  There  is  no  Faithfulnsfs  in  their 
Mouths.,  their  inward  '-Tarts  are  very  Wickednefs ; 
Their  Throats  are  Open  Sepulchres.,  and  their  iVords 
are  fmocther  than  Oil,  yet  be  they  very  Swords, 
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Like  Joab,  they  pretend  to  fpeak  Peaceabl}-,  and 
finite  us  Mortally  under  the  fifth  Rib. 
'  3.  Thirdly,  With  Regard  to  a  Mans  Self,  it  is 
hard  to  diftinguifli  whether  our  FALSE  BRE- 
THREN prove  thcmfelves  Guilty  of  more  ex- 
cefTive  Knavery,  or  Folly.  For  whatever  thele 
Cunning,  Temporizing  -Politicians  may  think,  they 
will  find,  after  all  their  Shirffftng.,  arid  Compliance, 
that  the  ^lain  Road  of  Truth.,  Hcnfly,  and  Inte- 
grity, is  both  the  moft  Prudent,  as  well  as  the  5^- 
fejt  JVay  they  can  follow,  and  that  the  Wifiom  of 
this  World  is  as  much  Foolijhnefs  with  Men,  as  'tis 
with  God.  For  certainly  there  is  no  Sin  that  ib 
much  Difappoints  its  Own  Ends  as  This  does.  Per- 
haps the  Man  may  Obtain  the  1?refent  Advantage, 
He  has  in  Profpedl,  by  relinquiihing  his  Old 
Friends,  and  Principles ;  but  is  ever  fuch  a  Merce- 
nary Convert  received  heartily  into  the  Bofom  of 
his  Former  Enennes?  Or  are  They  ever  found  {<:i 
Credulous,  and  Good-naturd,  as  to  Forgive,  and 
Believe  fuch  an  Apojlate  Cordial  and  Sincere,  and 
fit  to  be  Trujled  in  any  Matter  of  M'eight,  or  Im- 
portance, who  has  Betray'd  his  Own  '-'Party  for  the 
Little,  Sordid  Lucre  of  a  'Palace,  or  '-Preferment  ? 
And  is  again  ready  to  be  Retrogade,  whenever  the 
Windi\\d.\\  Change,  and  Veer  about?  Such  a  FALSE 
BROTHER  may  ferve  the  ^refent  Turn  of  his 
Adverfaries,  who  may  fcem  whilll  they  want  the 
TOOL,  to  Flatter  and  Carefs  him  ;  but  let  fuch  a 
Turn-Coat  reft  alfured,  He  Ihall  meet  with  Hypo- 
crify, for  Hypocrify ;  and  lincc  he  is  got  upon  the 
Stage,  fhall  A3  his  'Part,  and  be  Hifs'd  wfbvhen 
He  has  done  ?  Such  a  Wife  Game  do  our  'l^ro- 
jeBors  'P'lay,  they  Barter,  and  Betray  their  Friends, 
only  to  fell  themfelves  Slaves  into  the  Hands  of 
their  Enemies,  who  fhall  Treat  them  with  more 
Infolence,  Difdain,  and  Tyranny,  than  Honeji  Men 
do  with  Scorn,  and  Contempt,  if  they  don't  go  the 
whole  Lengths  of  their  'Party,  Jlick  at  Nothing., 
tho'  never  fo  Impious,  and  Abfurd,  and  run  from 
one  Extream  to  a  qftite  Contrary,  Thus  Little, 
thus  Bafe,  thus  Odious,  thus  Contemptible,  thus 
Servile,  nay  thus  Execrable  is  the  Traytor,  and 
Double-Dealer,  in  the  Sight,  not  only  of  all 
Honeji  Men,  but  the  mo&^'Trofefs'd  Knaves,  and 
Hypocrites/  Who  cannot  but  have  a  Tacit  Re- 
gard, and  Veneration  for  a  Man  of  Steadinefs,  and 
Trobity,  that  upon  All  Occajions  is  True  to  Him- 
felf, and  his  Caufe,  is  above  the  Threats.,  as  w^ell 
as  Flatteries  of  this  World,  fiill  Trujting  in  his 
God,  and  his  own  Integrity,  and  yujtice,  Defpijing 


his  Interefi,  or  Succefs,  and  is  under  all  Circum- 
ftances  like  that  God,  and  Religion  He  Believes 
and  Serves,  without  Variablenefs,  or  Shadow  of 
Change,  but  is  the  fame,  to  day.,  to  morrovo,  and 
for  ever  1  Farther,  thefe  FALSE  BRETHREN 
cannot  be  morsOdious  to  God,  and  Man,  than  they 
arc  to  Themfelves,  who  are  always^?  Self-Contradiflt- 
on,  full  of  Confujion,  and  'Perplexity,  perpetually 
Haunting  themfelves,  the  Worji  of  Dxmons,  main-^ 
taining  an  Irreconcileablc  War  betwixt  the  Outward 
and  Inward  Man,  Conformijis  in  'P'rofcf/Jon,  Half- 
Cofiformijis  in  Pradice,  and  Non-Conformijis  in 
judgment.  Such  a  Mixture  of  Inconjijlency  and 
Nonfenfe,  that  any  one  that  has  the  lealt  Spark  of 
Confcieiice,  or  Reafon,  muA  Renounce,  and  Deteji, 
But  this  Difmal  Effedi  has  fuch  a  State  of  Habitual 
Hypocrify,  that  it  quite  Damps,  and  Extingui/hes 
Both,  Quenches  the  Holy  Spirit  of  God,  and  Cruci- 
fies his  Son  afrefb ;  and  as  it  finds  a  Man  void  of 
Shame,  generally  without  a  Miraculous  Converfi- 
on  leaves  him  incapable  of  Repent-ancey  and  both 

'  Damrts 
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Damtis  him  hsre,  and  hereafter ;  and  as  He  Chofe 
it  in  This  IVo-rld^  Jppoints  hin  in  the  AW,  his 
'7^0)Y/o;i  w/Y/:/  Hypocrites^  aiidUnbehevers^^vhich  all 
Lyars,  that  have  their  'Tart  w  the  Lake  ivhich 
bums  -With  Fire  and  Briiufone^  with  the  Grand 
Father  of  Faljbood,  the  Devil  and  his  J/igels. 
And  fo  here  we  leave  our  FALSE  BRE- 
THREN,   in  the  Company  they  always  keep 

*  Correfpondeiice  with. 

'  IV.  Now  what  fhou'd  be  the  Refult  of  this 
'  hong  Difcotirfe^  buf  that  if  We  bear  any  Tnte^ 
'  Comern  for  the  Intcrej]^  Honour^  and  Sajety  of 
■  Our  Church,  and  Government,  We  ought  Jfed/ajf- 
'  ly  to  Jdhere  to  thofe  Fundamental  Principles,  up- 
'  on  which  -Bor/y  are  Founded,  and  upon  which 
'  their  Security,  under  G'oJ  alone,  depends ;  and 
'  confequently  that  it  highly  Behoves  Us,  CautiouJIy 
'  to  w^?/^.-/'  againjf,  to  M-zr^,  and  ^ijo/^  All  thole 
'  that  thus  Treacheroii/ly  Defert  them.  And  in- 
'  deed  it  would  be  both  for  Our  Jdvantage,  as 
'  well  as  Their  Credit,  if  fuch  Men  would_  throw 
'  olf  the  Mask,  entirely  ^iit  Our  Church,  of  which 
'  they  are  no  True  Members,  and  not  fraudulently 
'  Eat  Her  Bread,  and  lay  wait  for  Her  Ruin,  'Tur- 
'  loin  Her  Revenues,  and  ungratefully  lift  up  their 
'  Heels  againll  Her.  For  then  We  fliould  be  One 
'  Fold  under  One  Shepherd,  all  thofe  Invidious  Di- 
'  jhnaions  that  now  DiJiraSl,  and  Confound  \Js  Loji, 
'  and  We  lliould  be  Terrible  like  an  Army  of  Ban- 
'  ners  to  our  Enemies,  who  would  never  break  in 
'  upon  fuch  an  Uniform,    and  IVell-compaiied  Body. 

*  This  indeed  would  be  a  True  ^eace,   and  Solid 

*  L/'wo;.',  when  we  fhould  Jll  -with  one  Mind,  and 
*■  one  Mouth,  Glorify  God,  and  not  with  a  Con- 
'  fus'd  Diverjhy  of  ContradiBions  Opinions,  and  in- 

*  confiftcnt  Jargon  of  Worfhip,    which  the  God  of 

*  ^eace,  Purity,  and  Or^f)*  cannot  but  Jbhor.  As 
'  it  is  a  Maxim  in  Politicks,  that  ^//  Governments 
*■  are  bsff  fupported  by  the  fame  Methods,  and  Coiin- 

*  fels   upon  which    they  are  Founded ;    fo  it  will 

*  appear  undeniably  True  in  its  Application  to  our 
'  Coufiitution,  which  can  be  Mantain'd  by  no  Other 
'  'Principles,  but  T'/jo/e  on  which  it  is  JB«/7r,  and 
<■  like  their  E(?//V,  the  Go/pel,  if  there's  any  Fiola- 
>■  tton,  or  Breach  made  in  any  Branch  of  it,  it  Jhakes 

*  and  endangers  the  to/'o/c  Frame,  and  Bo^y.  Thefe 
^  Things,  however  L/Yf/^  they  may  be  Reprefented 
<■  by  Our  Jdverfaries,  will  be  found  of  the  moft 
<•  Con/iderable  Confequence.  Let  Us  therefore,  as 
'  We  are  unhappily  Sharers  of  St.  '?^?«/'s  Misfor- 
'  /»//£,  to  have  our  Church  in  '^Perils  among  FALSE 
'  BRETHREN,  follow  his  Example,  and  ConduEl 
«  in  a  Parallel  Cafe.  He  tells  us  in  his  Epiftle  to 
«  the  Galatians,  c.  a.  That  he  was  Obftrudlcd,  and 
'  Pcflcr'd  in  his  Preaching  the  Gofpel,  by  FALSE 
'  BRETHREN,  unawares  brought  in,  who  came 
'  privily  to  J'py  out  his  Liberty,  which  he  had  in 
'  Chnjt  Jefus,    that  they  might  bring  him  into  Bon- 

*  dage.  To  whom  he  gave  place  by  SubjeBion,  no 
'  not  (or  an  Hour,  that  the  Truth  of  the  Gofpel 
<■  might  continue  with  the  Church.     Doubtlefs  this 

<  brave,   and  bold  Refolution  did  the  Jpojile  take 

<  by  the  peculiar  Command,  and  Infpiration  of  the 
'  Holy  Ghofi ;  and  yet  if  our  Dijfenters  had  Lived 

*  in  thofe  Times,  they  would  have  branded  him 
an   Intemperate,    Hot,    Furious   Zealot,    that 


as 


wanted  to  be  Swceten'd,  by  the  Gentle  Spirit  of 
Charity,  and  Moderation,  forfooth  I  Schifm,  and 
FaBion,  are  Things  of  Impudent  and  Incroaching 
Natures-  they  T'/vrweupon  Concejfions,  take  'L^er- 
mifflcn  for  '-Tozvcr,  and  Advance  "a  Toleration  im- 
mediately into  an  Ejiablijlment  y  and  are  there-    * 


fore  to   be  treated  like   Growing   Mi/chiefs,   or 
Infectious  blagues,    kept  at  a  Dillance,  left  their 
Deadly  Contagion  fpread.     Let  us  therefore  have 
no   Fellowjhip  with  thefe  Works  of  Darknefs,  but 
rather  reprove  them.      Let   our   Superior  'Paftors 
do  their  Duty  in  Thundering  out  their  Ecclejiafii- 
cal   Anathema's,    and  let  any   '■Tower   on   Eartb 
Dare  Reverfc  a  Sentence  Ratify'd  in  Heaven.     Let 
them  Difcountenancc  all  theie  Seditious,  ^Luke- 
warm, Jlmojt-Chrijiians,    and   Promote  Men  of 
'Trobity,    Confcience,    and  Courage.     I  fay  Confci- 
ence,  and  Courage,  tor  the  One  without  the  Other 
is  like  Faith  without  Works,  Dead,  and  Infignifi- 
cant.     A  Chrifian,  and  a  Coward,^  are  fuch  Con" 
traditions,   as  were  never  found  in   the  Church 
Militant ;  Men  of  Timorous  and  Dajfardly  SpintSy 
who  are  afham'd  to  Own,  or  afraid  to  defend 
their  Principles,    left  they  fliould  lofe,  or  fuffer 
by  it,  will  prove  very  Toor  Difciples  of  the  Crofs  ! 
Such  Men  (as  an  Ingenious  Trclate  Wittily  ex- 
preffes  it)  are  only  Honefi  by  Chance.     Let  us 
Defpife    the    fneaking,  jhuj^ing    Compliances   of 
fuch  as  Confult  their  Safety,   and  not  their  In- 
nocence,   and    dare  to  be  True   in    the   worji  of 
Times,   with   this  AU-fufiatning  Cordial  Comfort^ 
that  whatever  Enemies  We  gain,  or  Friends  We 
lofe.  We  carry  One  within  Us,  that  can  Confront, 
Vanquip,    and  Counter-Ballance    All.     PFoe   unto 
them  that  have  a  Fearful  Heart,  and  to  the  FainP 
Hands,  and  to  the  Sinner  that  gceth  two  manner 
cfwaysf  fays  the  Wife  Man,  £ff ///J.  o..  ii.  And 
agreeable  to  Him  the  Apojile  in  very  Sarcaftic  Ex- 
prellions,  fude  1 1 ,  12,  13.     Woe  unto  them  that 
have  gone  in  the  Way  of  Cain,  and  ran  greedily 
after  the  Error  of  Balaam  for  Reward,  and  Te- 
rijb'd  in  the  Gain-fiying   of  Corah !    Thsfe  are 
Spots  in  your  Feafts  of  Charity,  Clouds  without  Wa- 
ter, carry'd  about  of  Winds,    Trees  whofe  Fruits 
are  wither  d,  without  Fruit,  Twice  Dead,  pluck'd 
up  by  the  Roots  :  Raging  Waves  of  the  Sea,  foam- 
ing out  their  Own  Shame ;    Wandring  Stars,    to 
whom  is  referv'd  the  Blacknefs  of  Darknefs  for 
ever.     Let  Us  therefore,   being  well  alfur'd  how 
much  Our  Caufe  Delerves,  and  how  much  at  pre- 
fent  it  Requires  Our  bravejt  Refolutions,   hold 
faji  our  Integrity,  and  Religion,  without  Wavering^ 
and  earnejily  contend  for  the  Faith,  which  zv  as  once 
deliver' d  unto  the  Saints.     My  Brethren,  be  Jircng 
in  the  Lord,  and  in  the  'Tower  of  his  Might.    Tut 
on  the  whole  Armour  of  God,  that  Te  may  be  able 
to  fiand  again fi  the  Wilei  of  the  Devil.     For  we 
M''reftle  not  only  againji  Flefh  and  Blood,  but  againji 
'Trmcipalities,  againji  Towers,   againji  the  Rulers 
of  the  Darknefs  of  this  World,   againji  Spiritual 
Wtckednejfes  in  High  Tlaces.     Wherefore  take  unto 
you  the  whole  Armour  of  God,  that  ye  may  be  able 
to  withjiandin  the  Evil  Day,  and  having  done  All, 
to  fiand,  Eph.  6.   10.  &c.    Not  doubting,    but 
that  if  We  fliew  the  fame  Courage,  and  Indejati- 
gable  Zeal,  and  Labour,  to  Defend,  as  Our  Ad- 
verfaries  to    Reproach,   Divide,    and  Ruin  our 
Church,  neither  their  united  Malice,  nor  Tower,  nor 
all  the  Tlots,  and  Machinations  of  Rome,  nor  the 
very  Gates  of  Hell  it  felf,  fliall  ever  be  able  to  Tre- 
vail  againft  Her.     And  let  us  Tritfl  in  that  Gra- 
cious Trovidence,  which  fo  Miraculoufly  deliver 'd 
Her  on  this  Day,  that  tho'  She  lies  Bleeding  of 
the   Wounds  foe  has  received  in  the  Hoiife  of  tier 
Friends,  h^m.  2.2,4.  tho' the  ways  of  7^\on  may 
Mourn  for  a  Time,  and  Her  Gates  be  Deflate, 
her  Triejis  Sigh,    and  fie  in  Bitternefs,  becauje  . 
Her  Adverfaries  are  Chief,    and  Her  Enemies  at 

'  pre- 


ijop. 


for  High-Crimes  and  Mifdemeaiiors. 


i  prefent  Trofper ;  tho^  among  nil  her  Lovers  fie  has 
fe-ja  to  comfort  Her,  and  many  of  her  Friends  have 
dealt  Treacher  ouily  with  Hsr,  and  are  become  her 
Enemies,  Zech.  13.6.  "Tho' there  are  feiv  to  Guide 
Her  among  all  the  Sons  vjhom  JJje  hath  brought 
forth-,  neither  are  there  many  that  take  Her  by 
the  '       ,      /-    ,>    r    ^  .        ^     .      .  - 

Ki 

Doivn  '-jvith  her,  even  to  the  Ground;  Yet  there  is 
a  God  that  can,  and  imll,  Raife  Her  up,  if  We 
Forfake  Her  not.  Let  us  not  therefore  ungrate- 
fully contribute  to  Her  Deftrutlion ;  butllct  us 
continue  StedjaJ},  Immoveable,  always  abounding 
in  the  Work  of  the  Lord,  forafmiich  as  We  know 


qi 


My  Lords,  I  mufl:  premife,  that  the  Commons 
cannot  but  think  it  hard,  that  in  this  Aircmbly  of 
the  £r/?//7j^Nation,  they  fliould  now  after  more  than 
Twenty  Years  Enjoyment  of  the  Benefits  ariling  by 
the  Revolution,  thc)-  can't  but  tJiink  it  hard,  1  fay, 

J,  ,/  /■  77W  c  ,7.-/7777  ,  ^  that  in  this  Place,  and  at  this  Time,  they  Ihould 
>e  hand,  of  all  the  Sons  that  fie  hath  brought  up,  be  forced  to  plead  in  Vindication  of  the  fuftice  of 
a.  51.  18.  W  her  Enemies  rry,  BowiyM  her,    that  Revolution.     But  lince  we  mult  givi  up  our 

Right  to  the  Laws  and  Liberties  of  the  Kin'^- 


that  our  Labour  will  not  be  in  vain  in  the  Lord, 
I  Cor.  15,  58.  Now  the  God  of  all  Grace,  who 
hath  called  lis  into  his  Eternal  Glory  by  Chrift  'Je- 

fus,  after  that  ye  have  fuffer'd  a  while,  make  yotc 
Perfed,  Stabliih,  Strengthen,  Settle  Ton,  i  Pet. 
5.  10,  II.     To  Him  be  Glory,  and  Dominion, 

for  ever  and  ever.     Amen. 


*  Let  Us  conclude 
of  Our  Church; 


all  in  that  Excellent  Colledl 


OLord,  J^  e  befeech  thee,  let  thy  continual  Tity 
Cleanfc,  and  Defend  thy  Church:^  and  be- 
caufe  It  cannot  continue  in  Safety,  without  thy  Suc- 
cour, Preferve  it  evermore  by  thy  Help,  and  Good- 
nefs,  through  Jefus  CPrrift,  Our  Lord. 

Jfter  "which  the  Lords  Adjotirned  to  the 
Ilotife  of  LORTfS. 


TitefJ.ay,    Fch.   z8.     The  Second  Day 


T 


H  E   Lords  coming  down  into 
Ha/U  and  being  feated  in  the  manner  before-    Tranquilit}- 


mentioned,  Proclamation  was  made  by  the  Serjeant 
at  Arms  as  Ibllows  : 

Our  Sovereign  Lady  the  Queen  doth  llridly 
Charge  and  Command  all  manner  of  Perfons  to 
keep  Silence,  upon  Pain  of  Imprilbnment. 

Then  another  Proclamation  was  made:  Henry 
Sacheverell,  Do6lor  in  Divinity,    come  forth,   favc 


or 
dom,  or  (which  is  all  one)  be  precarious  in  the 
Enjoyment  of  them,  and  hold  them  only  during 
Pleafure,  if  this  Doitrine  ol"  unlimited  Non-Reii- 
ftance  prevails,  the  Commons  have  been  content  to 
undertake  this  Profecution  ;  and  they  who  fhare  in 
the  Legiflature  with  your  Lordfhips,  have  putthcm- 
felves  into  the  Condition  of  Suiters  for  ]ullicc 
againft  this  Offender,  in  whom  your  Lordlhips 
will  find  the  Reyerfe  of  a  true  Britifi  Subjcft : 
For  fuch  an  one  is  dutiful  and  fubmilTive  to  his 
Prince,  and  true  to  the  Liberty  of  his  Country ; 
but  in  this  Criminal  your  Lordfliips  will  find  viru- 
lent Fadion,  and  flavilh  Submilfion. 

As  to  the  Lnportance  of  this  Article,  your  Lord- 
fhips were  rightly  told  Yeftcrday,   that  the  whole 
Charge  centers  in  this  Article.     If  the  Jullice  of 
the  Revolution  be  eftablilh'd,    the  Toleration  will 
be  rejoic'd  m  by  fome,  and  be  acquiefc'd  in  by  all ; 
the  Refolutions  of  the  Two  Houfes  of  Parliament 
will  have  a  juft  Regard fliov.n  to  them  ;  Her  2\'Ia- 
jelly's  Adminiflration  will  be  no  longer  defamed, 
nor  will  that  unhappy  Dillindion  of  Parties  be  ca- 
pable of  being  heightened  amongft  us.     But  if  the 
Juftice  of  the  Revolution  (v/hich  is  our  Foundati- 
on) be  qucltion'd,   every  Thing  that  is  built  on  it 
is  in  fomc  Degree  Ihaken,  and  Occalion  is  given  for 
Difputes  and  Factions,  never  to  be  ended  but  by  a 
total  Subvedion  of  our  Conltitution. 

My  Lords,  As  it  is  felt-evident  that  the  Honour 

of  Her  Majelty's  Government  Itands  upon  the  Tu- 

Wejifninjfer-    fticc  of  the  Revolution,    fo  doth  the  Peace  and 

'^  '''       of  it  depend  upon  that    alfo.     The 


Commons  may  appeal  to  your  Lordlhips,  and 
the  whole  Nation,  in  this  Matter :  From  what  (Quar- 
ter is  it,  that  all  that  Oppolition  and  Obltrudion  to 
the  Adminiflration  of  the  late  King,  and  Her  pre- 
fent^  Majelty  have  come  ?  Has  it  not  been  from 
thole  who  have  queltion'd  the  Lawfulnefs  of  the 
Reliltance  made  ule  of  in  the  Revolution  ?    Whofe 


thee  and  thy  Bail,  clfc  thou  forfeiteit  thy  Recog-  Purfuit  after  Power  is  indefitigable,  and  to  obtain 

nizance.  which  they  would  make  a  willing  Sacrifice  of  the 

The  Doctor  appearing  at  the  Bar  accordingly,  Common  Liberty ;   whillt  others  who  have  a  con- 

with  his  Council  as  before.  trary  Principle,  and  are  convinced  of  the  juftice  of 

Lord  Chancellor.     Gentlemen  of  the   Houfe   of  that  Proceeding,  have  adted  a  quite  contrary  Part. 

Commons,  you  may  proceed  in  your  Evidence.  Have  they  not  contributed  every  thing  in  their  Pow- 
er to  Itrengthen  the    Government  in  her  prefcnt 

Y  Lords,  Yefterday  your  Majefty's  Hands,  as  well  as  the  late  King's ;   and 

Lordftips  heard  the  Ar-  that  with  a  Zeal  and  Conftancy  thro'  fevcral  Chan- 

ticles  againft  Doctor  Saclevcrell,  his  Anfwcr,  and  ges,  which  nothing  but  a  Principle  could  inljiire  ? 


Sir  Jofcph  Jckyll.  A/T 


the  Commons  Replication,  read ;  and  the  Charge 
being  opcn'd,  your  Lordlhips  likewife  heard  the 
DotSor's  Sermon  prcach'd  at  St.  'TauTs,  and  the 
Dedication  of  his  Derby  Sermon  ',  fo  that  the  Cafe 
is  now  fully  before  your  Lordfhips. 

That  Part  which  is  affigned  to  me,  and  fome 
other  Gentlem.en,  is  to  maintain  the  Firll  Article 
of  the  Commons  Charge.      The  Method  I   Ihall 


How  much  is  owing  to  this  Zeal  in  promoting  the 
Settlement  of  the  Protcftant  Succcmon,  and  how 
little  to  the  contrary  Principle,  every  one  that  re- 
members the  State  of  Things  at  the  End  of  the 
late  King's  Reign  can  tell.  Upon  the  prefent  Que- 
ftion  therefore,  my  Lords,  depend  our  prefent  Hap- 
pinefs,  and  future  Hopes.  Hath  not  this  Principle 
of  unlimited  Non-Refiftance  been  revived  by  the 


take  will  be,  firlt,  to  fhow  the  Importance  of  this  profeffed  and  undifguifed  Friends  of  the  Preten 

Article  ;  Secondly,  To  clear  up  and  vindicate  the  der  ?  Hath  it  not  been  profecuted,  with  an  unufual 

Juftice  of  the  Revolution;  and.  Thirdly,  To  ftate  Warmth,  fince  his  Attempt  upon  Her  Majelty's 

the   Evidence  or  Proof  of  this   Article,    which  Crown  ?  Can  the  Pretender  have  any  Hopes,  but 

charges  the  Dodor  with  traducing  and  condemning  from  the  keeping  alive  fuch  Notions  ?    Or  can  the 

the  Revolution.  .      ,  Queen's  Title  receive  any  Advantage  from  them  ? 

Or 
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Or  can  it  be  feafcnable  to  preach  this  DoClrine  in^ 
the  Rei<^n  of  the  Bell  of  Princes,  which  can  be  oi 
no  U^c  to  any  but  the  worft  ?  .        r  v 

In  clearing  up  and  vindicating  the  Jufticc  of  the 
Fvcvolution,  which  was  the  Second  "Thing  pro- 
pofed,  it  is  tar  from  the  Intent  of  the  Commons 
ro  ftate  the  Limits  and  Bounds  of  the  Subj eft's 
Submiliion  to  the  Sovereign.  That  which  thc_  Law 
hath  been  wifely  lilcnt  in,  the  Commons  delire  to 
be  filent  in  too;  nor  will  they  put  any  Cafe  of  a 
juftifiable  Refilimce,  but  that  of  the  Revolution 
only  ;  and  they  pcrfuade  themfelves  that  the  do- 
ing' Right  to  that  RefilVance,  will  be  fo  far  from 
promonng  Popular  Licence  or  Confufion,  that  it 
will  have  a  contrary  Etfea:,  and  be  a  Means  of  fet- 
tling Mens  Minds  in  the  Love  of,  and  Veneration 
for  the  Laws ;  to  refcue  and  fecure  which,  was  the 
only  Aim  and  Intention  of  thofe  concerned  in  that 
RcJiftancc. 

To  make  out  the  Juflice  of  the  Revolution,  it 
may  be  laid  down,  That  as  the  Law  is  the  only 
Meafurc  of  the  Prince's  Authority,  and  the  Peoples 
Subjeftion,  h  the  Law  derives  its  Being  and  Effica- 
cy from  common  Confent:  And  to  place  it  on  any 
other  Foundation  than  common  Confent,  is  to  take 
away  the  Obligation  this  Notion  of  common  Con- 
fent puts  both^ Prince  and  People  under  to  obfcrve 
the  Laws.  And  upon  this  folid  and  rational  Foun- 
dation, the  Lawyers,  in  all  Ages,  have  placed  that 
Oblisation,  as  appears  by  all  our  Law-Books.  But 
inftead  of  this,  o^  later  Times,  Patriarchical  and 
other  F'antaftical  Schemes  have  been  framed,  torcft 
the  Authorit}'  oi  the  Law  upon  ;  and  fo  QuelHons_ 
o'l  Divinity  have  been  blended  with  Quellions  of 
Law;  v>hen  it  is  plain,  that  Religion  hath  nothing 
to  do  to  extend  the  Authority  of  the  Prince,  or  the 
Submiliion  of  the  Subjed:,  but  only  to  fecure  the 
Legal  Authority  of  the  one,  and  enforce  the  due 
Submiliion  of  the  other,  from  the  Confideration 
of  higher  Rewards,  and  heavier  Punifhments. 
And  if  this  Diitindion  were  attended  to,  it  might 
ferve  to  bury  the  ufelefs  Labours  (to  fay  no  worfe 
of  them)  of  feveral  Divines,  and  others,  on  thefe 
Subjefts,  in  utter  Oblivion. 

My  Lords,  Nothing  is  plainer  than  that  the  Peo- 
ple have  a  Right  to  the  Laws  and  the  Conftitution. 
This  Right  the  Nation  hath  aflerted,  aud  recover'd 
out  of  the  Hands  of  thofe  who  had  difpolTcfled 
them  o{  it  at  feveral  Times.  There  are  of  this  Two 
Famous  Inlbnces  in  the  Knowledge  of  the  prcfent^ 
Age  ;  I  mean  that  of  the  Reftauration,  and  that  of 
the  Revolution  ;  in  both  thefe  great  Events  were 
the  Regal  Power,  and  the  Rights  of  the  People  re- 
cover'd. And  it  is  hard  to  lay,  in  which  the  Peo- 
ple have  the  greatcft  Intereft ;  for  the  Commons 
are  fenlible,  that  there  is  not  one  Legal  Power  be- 
lono-ingto  the  Crown,  but  they  have  an  Intereft  in 
it  ;  and  I  doubt  not,  hut  they  will  always  be  as 
careful  to  fupport  the  Rights  of  the  Crown,  as  their 
own  Privileges. 

My  Lords,  That  the  Conftitution  was  wholly 
loft  bciore,  and  recover'd  by  the  Reftauration,    is 
known  to  all ;    and  before  the  Revolution,    it  is 
known  hov/  Popery  and  abfolute  Power  had  in- 
vaded the  Conlritution.    The  Regal  Supremacy,  of 
fuch  Ablblute  Nccelfity  to  preferve  the  Peace  of 
the  Kingdom,  was  difclaimed,    and  the  Papal  Su- 
premacy, by  afolemn  Embafly  to  Ro»/e,  owned  and 
acknowledged,  and  no  Footfteps  left  of  the  Regal 
Supremacy  but  that  which  was  worfe  than  nought, 
an  Illegal  Hi^.h-Gommiffion  Court:    And  at  that 
Time  the  Popular  Rights,  in  almolt  all  the  Species 


of  them,  were  invaded.  That  great  Privilege  of  the 
People,  on  which  all  others  depend,  that  of  gi- 
ving their  Confent  to  the  making  new,  or  repeal- 
ing old  Laws,  was  invaded  ;  and  a  difpenling  Pow- 
er, (uch  as  rendrcd  all  our  Laws  precarious,  and  at 
the  Will  of  the  Prince,  wasexercifed.  Thefe,  and 
a  great  many  other  Ad:s  of  abfolute  Power,  are 
mentioned  in  that  A&.  of  Parliament,  called  The 
Bill  of  Rights.  It  would  be  to  mifpend  your  Lord- 
ilfips  Time,  to  mention  all  the  Inftances  there  gi- 
ven :  For,  my  Lords,  the  whole  Tenor  of  the  Ad- 
miniftration  then  in  being,  was  agreed  by  all  to 
be  a  total  Departure  from  the  Conftitution;  the 
Nation  was  at  that  Time  united  in  that  Opinion, 
all  but  the  Criminal  Part  of  it.  And  as  the  Nati- 
on joined  in  the  Judgment  of  their  Difeafe,  fo 
they  did  in  the  Remedy.  They  law  there  was 
no  Remedy  left,  but  the  laft  ;  and  when  that  Re- 
medy took  Place,  the  whole  Frame  of  the  Govern- 
ment was  reftor'd  entire  and  unhurt.  This  Ihewed 
the  Excellent  Temper  the  Nation  was  in  at  that 
Time,  that  after  fuch  Provocations  from  an  Abufe 
of  the  Regal  Power,  and  fuch  a  Convullion,  no 
one  Part  of  the  Conftitution  was  alter 'd,  or  fufter'd 
the  leaft  Damage  ;  but  on  the  contrary,  the  whole 
received  new  Life  and  Vigor. 

My  Lords,  As  that  Doftrine  of  unlimited  Non- 
Refiftance  was  implicitly  renounced  by  the  whole 
Nation  in  the  Revolution,  fo  divers  Ads  of  Parlia- 
ment afterwards  pafs'd,  expreffing  that  Renuncia- 
tion. I  beg  leave  to  read  a  few  Paifages  out  of  the 
Laws  that  were  then  made.  In  the  Firft  of  King 
J-Villiam  and  Queen  Mar}',  was  the  Acl  for  Abroga- 
ting the  Oaths  of  Supremacy  and  Allegiance,  and 
appointing  other  Oaths.  By  that  Ad,  the  Decla- 
ration cnjoin'd  to  be  taken  by  feveral  Ads  in  the 
Time  ot  King  Charles  II.  to  this  Purpofe,  That 
it  is  not  lawful,  on  any  'Pretence  tvhat/oever,  to  take 
up  Arms  agaiiiji  the  King,  was  taken  away.  Then 
in  the  Second  Sedion  of  that  Parliament,  was  the 
Ad  for  declaring  the  Rights  and  Liberties  o{  the 
Subjed :  In  that  Ad  Notice  is  taken,  that  ihe  Late 
King  James  did  endeavour  to  fubvert  and  extirpate 
the  Proteftant  Religion,  and  the  Laws  and  Liber- 
ties of  the  Kingdom  ;  and  the  particular  Inftances 
of  Male-Adminiftration  are  fet  forth  ;  Then  it  de- 
clares, that  that  unhappy  Prince  had  abdicated  the 
Government,  and  the  Throne  was  thereby  vacant; 
and  that  it  had  pleafed  Almighty  God  to  make  the 
Prince  of  Orange  the  Glorious  Jnftrument  of  deli- 
vering the  Kingdom  from  Popery  and  Arbitrary 
Power.  And  if  the  Inftrument,  who  brought  abouc 
that  Deliverance,  be  ftiled  Glorious,  furcly  the 
Means  ufed  by  him  is  (in  Confequence)  approved 
and  applauded  ;  and  his  Late  Majcfty  is  mentioned 
as  the  fame  Glorious  Inftrument,  in  the  Ad  for 
paying  the  States-General  the  Charges  of  his  Expe- 
dition. And  furely  this  is  an  Approbation  of  the 
Means  ufed  by  him,  when  that  Ad  charges  the  Peo- 
ple with  Six  Hundred  Thoufand  Pounds  for  thole 
Means,  viz.  the  Force  he  brought  along  with  him. 
But  if  it  Ihould  be  thought  thefe  Words  are  too 
general,  and  do  not  particularly  approve  the  Re- 
fiftance  at  the  Revolution ;  there  came  a  Memo- 
rable Occalion,  when  the  Parliament  had  that  Par- 
ticular under  their  Confideration ;  and  that  was, 
when  they  vvere  confidering  whether  they  fliould 
meddle  with  lo  tender  a  Thing,  as  the  taking  away 
the  Benefit  of  the  Law  from  a  great  many  of  the 
Subjcds  of  the  Kingdom  ;  which  was  done  by  an 
Ad  in  the  fame  Second  Seffionof  that  Parliament, 
cntitulcd,   Jn  AB  for  freventwg  vexatious  Sutts^ 

again/i 
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agahifi  fuch  as  aBed  in  order  to  the  bringing  in  their  ing  to  caft  black  and  odious  Colours  on  the  late 
Majejiies,  or  for  their  Service.  There  they  take  no-  King  and  the  Revolution  ;  whereas  he  fays  the 
tice,  that  at  the  Time  of  his  Majefty's  glorious  King  difclaimed  the  leaft  Imputation  of  RcliLnce 
Enterprize,  for  delivermg  this  Kingdom  from  Po-  by  his  Declaration ;  and  the  Parliament  difowned 
pery  and  arbitrary  Power,  and  in  Aid  and  Purfu-  it,  becaufe  they  declare  they  only  fiU'd  a  vacant 
ance  of  the  fame,  divers  Lords,  Gentlemen,  and  Throne,  without  taking  Notice  how  it  became  fo* 
other  good  People  well  affeded^  to  their  Country,  and  they  burnt  a  Book  which  alledg'd  Conqueft  be- 
did  a<a  as  Lieutenants,  Deputy-Lieutenants,  Juftices  caufe  it  had  that  Ingredient  of  Refinance  in  it, 
of  the  Peace,  or  other  Officers,  Civil  or  Military,  This  Extrad:  out  of  the  Sermon  makes  out 'the 
tho'  not  fufficiently  authorized  thereunto;  and  did  Firft  Article,  which  is,  his  condemning  the  Re- 
apprehend  and  put  in  Cuftody  feveral  criminous  fiftance,  which  the  Commons  call  the  ncceflary 
and  fufpeded  Perions ;  and  did  feize  and  ufc  divers  Means  ufed  to  bring  about  the  Revolution.  For 
Horfcs,  Arms,  and  other  Things;  and  did  enter  in-  firft,  that  general  Polition  of  his  condemns  Reiiftance 
to  the  Houfes  and  Poffeffions  of  feveral  Perfons,  and  in  any  Cafe  whatfoever.  Secondly,  he  introduces 
did  Quarter,  and  caufe  to  be  Quartered,  Soldiers^  fome  as  denying  this  Pofition,  and  fattens  a  vile  and 
and  others  there  ;  which  Proceedings,  in  Times  of  odious  Character  upon  them.  Thirdly  he  makes 
Peace  and  common  Safety,  would  not  have  been  thofe  that  deny  thi^  Dodtrine  objed  to' it  an  Au- 
warrantable:  Yet  that  Ad  declares  they  were  necef^  thority  or  Prefidcnt  of  a  lawful  Reiiftance  viz. 
fary,  in  regard  of  the  Exigence  of  Publick  Affairs,  that  at  the  Revolution;  but,  my  Lords,  this  lie  does 
and  ought  to  be  juftified;  and  provides  an  Indem-  only  to  give  up  the  Lawfulnefs  of  that  Reiiftance 
nity  for  thofe  who  aded  in  that  Refiftance,  from  and  condemn  that  as  well  as  any  other.  For' 
the  Adions  that  might  be  brought  by  their  Fellow-  Fourthly,  he  anfwcrs  this  Objedion,  by  'denying 
Subjeds.                                        _  there  was  any  Refiftance  in  that  Cafe,    a  Fad  as 

My  Lords,  I  fl-iall  conclude  this  Head  with  taking  clear  as  the  Sun  at  Noon-day,  and  which  all  the  Na- 
notice  of  the  Form  of  Prayer,  appointed  by  Royal  tion  faw  and  rejoiced  at.  He  brings  the  late  King 
Authority,  for  the  Fifth  of  November,  now  dou-  and  the  Parliament  to  witnefs  againft  any  Refiftance 
bly  memorable :  There  is  in  that  Form  not  only  in  the  Revolution ;  and  yet  he  has  Ihewn  by  two 
Thanks  offered  to  Almighty  God  for  the  Revolu-  Quotations  out  of  the  Prince  of  Orange's  Declara- 
tion, but  for  the  Succefs  given  to  thofe  Means  that  tion,  one  in  his  Anfwer,  and  the  other  in  the  printed 
■were  uled  to  bring  about  that  wonderful  Delive-  Sermon,  that  his  late  Majefty  was  fo  far  from  dil- 
rance:  What  elfe  is  the  Meaning  of  thanking  God,  claiming  Refiftance,  that  he  avowed  it,  and  invited 
for  giving  his  late  Majefty  a  fate  Arrival  here,  and  the  Subjeds  of  this  Kingdom  to  join  in  that  Re- 
making atl  Oppofition  fall  before  him,  till  he  be-  fiftance ;  for  in  his  Anfwer,  he  cites  that  Pallage  in 
came  our  King  and  Governour  ?  his  Declaration ;  wherein  his  Majefty  takes  notice. 

But,  my  Lords,   notwithftanding  the  Juftice  of  that  he  carried  a  Force  with  him,  fufficient,  by  the 

thofe  Steps  that  were  taken  to  bring  about  the  Re-  Bleffing  of  God,  to  defend  him  from  the  Violence 

volution,  notwithftanding  the  Temper  andPrudence  of  Evil  Counfellors;  and  that  he  defigned  that  Ex- 

that  was  fhewn  in  the  Settlement  of  it,   and  the  pedition  to  oblige  King  "James  to  call  a  Free  Parlia- 

Sandion  fince  given  to  it,    not  only  by  the  Royal,  ment :  And  by  his  Quotation  of  another  Paffao-e  in 

but  the  whole  Legiflative  Authority,  Dr.  Sacheve-  the  Prince  of  Orange's  Declaration,   it  appears  his 

reJl  hath  condemned  the  Reiiftance,    (which  was  lateMajefty  was,  by  divers  Subjeds  of  King  ytf;»e/s, 

the  Principal,    if  not  the  only  Means)  by  which  invited  to  and  affifted  in  that  Expedition  ;  which 

that  Deliverance  was  wrought;  which  was  the  laft  being  an  Expedition  by  Force,  to  oblige  that  King 

Thing  I  propofed  to  llicw  to  your  Lordfhips.  to  call  a  Free  Parliament,  doth  it  not  carry  in  it  a 

My  Lords,  This  Article  is  divided  into  three  plain    and  manifeft   avowing  of  Reiiftance  ?    My 

Branches :  Firft,  The  general  Charge,  that  he  fug-  Lords,  as  to  what  he  fays  in  Relation  to  the  Parlia- 

gefts  and  maintains,  that  the  neceffary  Means  ufed  ment's  difowing  any  Reiiftance  at  the  Revolution, 

to  bring  about  the  Revolution,  were  odious  and  un-  by  allerting,  that  they  fet  the  Crown  on  the  King's 

^uftifiable.     The   fecond  and   third  Branches   are  Head  on  no  other  Title  than  that  of  the  Vacancy  of 

Particulars  of  that  General;  w's.  That  his  late  Ma-  the  Throne,    that  appears  to  be  diredly  otherwife 

jefty  difclaimed  the  leaft  Imputation  of  Reiiftance;  from  the  feveral  Panages  in  divers  Ads  of  Parlia- 

and  that  to  impute  Reiiftance  to  the  Revolution,  is  ment  which  I  have  before-mentioned  :  To  which  I 

to  caft  black  and  odious  Colours  upon  his  late  Ma-  only  add,  that  in  the  Conference  between  the  two 

jefty  and  the  faid  Revolution.  Houfes,  previous  to  the  fettling  the  Crown  on  the 

To  maintain  this  Article,    I  will  not  repeat  the  King's  Head,    the  Word  Jbdicated  was  infifted 

particular  Words  of  the  Sermon,    in  order  to  the  upon  and  carried ;    for  that  it  included  in  it  the 

Application  of  them ;    that  is  a  Province  which  is  Male-Adminiftration  of  King  Raines,    which  the 

affigned  to  another  Gentleman,  who  will  fpeak  after  Word  Deferted  (defired  to  be  ufed  inltead  of  it) 

me :    But  I  Ihall  offer  to  your  Lordfhips  what  I  did  not :    And  this  appears  by  the  Journal.     He 

apprehend  to  be  the  clear  Senfe  and  Meaning  of  therefore  knowing  that  there  was  Refiftance  at  the 

thofe  Palfages  in  the  Sermon,    which  maintain  this  Revolution,   and  that  the  late  King  and  the  Parli- 

Article.     In  the  ele^  enth  Page  of  the  ^larto  Edi-  ament  avowed  that  Reiiftance ;  and  he  pretending 

tion,    he  lays  down  a  general  Pofition,   of  the  ut-  to  defend  it  only  by  denying  thofe  Fads,  hath  (by 

ter  Illegality  of  Reiiftance,    upon   any   Pretence  a  neceffary  Implication)  afferted,    That  that  Refi- 

whatfoever.     He  fays,  there  are  fome  who  deny  this  ftance  was  not  an  Exception  to  his  general  Rule, 

Polition,    who  arc  new  Preachers,    and  new  Poli-  but  ftands  condemned  by  it. 

ticians,  who  teach  divers  Antimonarchical  and  per-  My  Lords,  I  fhall  not  enter  upon  the  Confidera- 
nicious  Dodrines.  He  goes  on,  and  fays.  They  do  tion  of  the  Dodor's  Anfwer  to  this  Article,  be- 
not  only  deny  this  Polition,  but  urge  theRevoluti-  caufe  I  don't  know  whether  his  Council  will  think 
on  in  Defence  of  their  Denial;  that  is,  by  produ-  fit  to  abide  by  it;  nor  would  I  meddle  with  any 
cing  that  as  an  Inftance  of  a  juftifiable  Refiftance.  Thing  that  is  proper  for  the  Reply. 
Then  he  exclaims  againft  thefe  Men,  as  endeavour- 
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The  Sum  of  the  whole  Proof  is  this :  The 
Dodor  lays  down  a  Dodrinc,  condemning  Reli- 
ftancc  in  all  Cafes  whatfoevcr:  He  makes  thofe 
who  deny  this  Uodrine,  AHerters  of  Antimonar- 
chical  Principles  :  He  takes  Notice  of  the  Revolu- 
tion, only  to  give  it  up  :  He  admits,  that  if  there 
were  Refiftance  in  that  Cafe,  that  it  was  as  unlaw- 
ful as  any  other  Reliltancc.  He  afferts  that  to  be 
true,  which  every  one  knows  to  be  falfe  :  He  fays, 
the  late  King  dilclaimed  the  leaft  Imputation  ot 
Refiftance  ;  the  Parliament  difovvned  it ;  and  they 
who  fay  there  w^as  any  Refiftance  in  it,  caft  black 
and  odious  Colours  on  the  late  King  and  the  Re- 
volution ;  and  confequently,  he  condemns  the  Re- 
fiftance uied  to  bring  about  the  Revolution,  which 
is  the  Matter  of  the  firft  Article. 

This,  my  Lords,  is  what  the  Commons  rely 
upon,  to  maintain  and  make  out  the  firft  Article 
of  their  Charge  againft  the  Criminal  at  the  Bar  ; 
and  they  refer  the  Confideration  of  it  to  your  Lord- 
Ihips  Wildom  and  Juftice. 

■KK  c  1  r-  "TW  vflTY  Lords,  It  falls  to  my  Share, 
UxSol  Gen.  \  /■  to  ftate  to  your  Lordlhips  the 
S^J'^''^--Ej"'^'iVXleveral  Paffages  in  the  Ser- 
mon preach'd  at  St.  ^auV^  which  the  Commons 
rely  upon  as  a  Proof  of  the  firft  Article  ;  and  to^ 
Ihew  the  particular  Weaknefs  and  Infufficiency  of 
the  Anfwer  given  to  this  Charge. 

The  Charge  is.  That  the  Gentleman  at  the  Bar 
doth  fuggeft  and  maintain.  That  the  necefTary 
Means  us'd  to  bring  about  the  late  happy  Revo- 
lution, were  odious  and  unjuftifiable  \  That  his 
late  Majefty,  in  his  Declaration,  difclaim'd  the  leaft 
Imputation  of  Refiftance ;  and,  That  to  impute 
Refiftance  to  the  Revolution,  is  to  caft  black  and 
odious  Colours  upon  his  late  Majefty  and  the  faid 
Revolution. 

The  Paffages  upon  which  the  firft  Article  is 
founded,  are  in  the  eleventh  and  twelfth  Pages  of 
this  Sermon  ;  where  Dr.  Sacheverell  having  firft 
alicrted,  "  That  the  grand  Security  ofourGovern- 
*'  ment,  and  the  very  Pillar  upon  which  it  ftands, 
"  is  founded  upon  the  fteady  Belief  of  the  Sub- 
"  jetts  Obligation  to  an  abfolute  and  unconditional 
"  Obedience  to  the  fupream  Power  in  all  Things 
"  Lawful,  and  the  utter  Illegality  of  Reliftance 
"  uponany  Pretence  whatfoevcr;  w^/V/',  He  fays, 
"  has  been  lately  exploded  and  ridiculed,  goes  on 
in  thefe  Words  : 

"  Our  Adverfaries  think  they  effedlually  flop  our 
*'  Mouths,  and  have  us  fure  and  unanfwerable  on 
"  this  Point,  when  they  urge  the  Revolution  of  this 
"  Day  in  their  Defence  ;  but  certainly  they  are  the 
"  greateft  Enemies  of  that,  and  his  late  Majefty, 
"  and  the  moft  ungrateful  for  the  Deliverance,  who 
"  endeavour  to  call  fuch  black  and  odious  Colours 
*'  upon  both.  How  often  muft  they  be  told,  that 
"  the  King  himfelf  folcmnly  difclaim'd  the  leaft 
*'  Imputation  of  Refiftance,  in  his  Declaration  ? 
"  And  that  the  Parliament  declared,  that  they  fet 
"  the  Crown  on  his  Head  upon  no  other  Title  but 
"  that  of  the  Vacancy  of  the  Throne  ?  And  did 
''  they  not  unanimoufly  condemn  to  the  Flames 
"  that  infamous  Libel,  that  would  have  pleaded  the 
*'  Title  of  Conqueft,  by  which  Refiftance  was 
"  fuppos'd? 

Thcfe  Words  the  Commons  apprehend  to  be  a 
full  Proof  of  the  Alfertions  charg'd  in  the  firft  Ar- 
ticle, for  Refiftance  was  the  neceifary  Means  ufed 
to  bring  about  the  Revolution. 


And  the  Dodtor  exprefly  affirms  in  this  Place, 
that  the  King  difclaim'd  the  leaft  Imputation  of 
Refiftance ;  he  alfcrts  it  as  a  thing  notorious,  which 
no  Body  could  be  a  Stranger  to  :  He  fays,  the  King 
difclaim'd  it  lolemnly  ;  he  difclaim'd  it  in  his  De- 
claration. 

And  he  as  plainly  affirms.  That  to  impute  Re- 
fiftance to  the  Revolution,  is  to  caft  black  and 
odious  Colours  upon  his  late  Majefty  and  the  Revo- 
lution ;  for  he  firft  lays  down  the  utter  Illegality  of 
Reliftance  upon  any  Pretence  whatfoevcr,  as  a  fun- 
damental Dodtrine  ;  and  then  acquaints  his  Audi- 
tory, that  his  Adverfaries  thought  they  could  effe- 
<5tually  flop  his  Mouth,  and  had  him  fure  and  un- 
anfwerable on  this  'Toint,  when  they  urg'd  the  Re- 
volution in  their  Defence  ;  but  that  they  were  the 
greateft  Enemies  to  the  King  and  to  the  Revoluti- 
on, who  endeavour 'd  to  caft  fuch  black  and  odious 
Colours  upon  both. 

Now  this  'Totnt,  which  he  fays  his  Adverfaries 
thought  they  had  him  fure  and  unanfwerably  upon, 
is  plainly  the  Point  of  Refiftance,  which  he  had  af- 
ferted  to  be  illegal  upon  any  Pretence  whatfoevcr; 
and  others,  he  fays,  had  denied,  and  had  urg'd  ^ 
the  Revolution  in  their  Defence. 

And  the  urging  of  the  Revolution  in  that  Cafe, 
as  an  Inftance  ot'  the  Legality  of  Refiftance,  in  Op- 
pofition  to  his  general  Dodrine,  is  what  he  calls  caft- 
ing  black  and  odious  Colours  upon  the  King  and  the 
Revolution ;  for  his  Argument  runs  thus.  All  Re- 
fiflance  is  utterly  illegal ;  the  King  difclaimed  the 
leafl:  Imputation  of  Reliftance  ;  the  Parliament  fet 
the  Crown  upon  his  Head  upon  no  other  Title  ihan 
that  of  the  X'^acancy  of  the  Throne ;  and  burnt  a 
Book  bccaufe  it  aflerted  a  Title  by  which  Refiftance 
was  fuppofed ;  and  therefore  to  impute  R eliftance  to 
the  Revolution,  is  to  caft  black  and  odious  Colours 
upon  his  late  Majefty  and  the  Revolution. 

This,  my  Lords,  is  the  Force  of  his  Reafoning, 
and  the  plain  and  obvious  Senfe  of  this  part  of  the 
Paragraph  ;  and  therefore  fully  makes  out  the 
Charge  of  his  aflerting  and  maintaining,  that  to 
impute  Refiftance  to  the  Revolution,  is  to  caft 
black  and  odious  Colours  upon  his  late  Majefty 
and  the  faid  Revolution. 

I  come  now  to  confider  the  Anfwer  he  makes  to 
this  Article,  which  he  divides  into  three  Parts. 

"  And  firft,  he  denies  that  he  doth  fuggeft  and 
"  maintain,  that  the  neceflary  Means  ufed  to  bring 
"  about  the  happy  Revolution  were  odious  and  un- 
"  juftifiable ;  and  fays,  that  he  doth  not  affirm  in 
"  any  Part  of  that  Sermon  any  thing  concerning 
"  the  neceffary  Means  ufed  to  bring  about  the  hap- 
"  py  Revolution ;  the  faid  Henry  Sacheverell  is  fo 
"  far  from  reflefting  on  his  late  Majefty  or  the  hap>- 
"  py  Revolution,  that  he  endeavours  in  that  Ser- 
"  mon  to  clear  the  Revolution,  and  his  late  Ma- 
"  jefty,  from  the  black  and  odious  Colours  which 
"  their  greateft  Enemies  had  caft  upon  both. 

Now  the  material  Part  oi^  the  Aufwer  to  this 
Branch  of  the  Article  is,  "  That  he  denies  his 
"  maintaining  that  the  neceflary  Means  ufed  to  bring 
"  about  the  Revolution  were  odious  and  unjufti- 
"  fiable,  and  his  affirming  any  thing  concerning 
"  thofe  neceflary  Means.  But  this  is  no  more  than 
faying  that  he  has  affirmed  nothing  by  the  Words 
NeceJJ'ary  Means  ;  and  'tis  very  true,  that  the_ 
Words  Necejfary  Means  are  not  ufed  in  any  Part  of 
the  Sermon. 

But  no  Body  will  fay,  that  'tis  requifite  to  charge 
the  Afiertion  in  the  very  Words. 

And 
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And  therefore  if  Rcfiftance  was  necclfary,  and  the 
Means  ufed,  in  that  extraordinary  Cafe  of  the  Re- 
volution, he  has  afferted  the  Means  to  be  odious 
and  unjuftifiable,  tho'he  has  done  it  in  other  Terms, 
and  by  Words  more  particular  and  exprefs. 

"  And  as  to  that  Part  of  the  Article  whereby  he 
"  is  charged  w  ith  fuggelling  and  maintaining,  That 
*'  his  late  Majclly  in  his  Declaration  difcluinied  the 
"  leait  Imputation  of  Reliltance : 

"  He  acknowledges  himfcli"  to  have  made  this 

Suggeftion;  but  fays,  that  he  made  it  not  in 
"  Dilhonour,  but  in  Vindication  of  his  Majefty- 
"  the  Refillance  he  reprefcnts  the  King  to  have  Dif- 
"  claimed,  being  fuch  a  Reliftance  as  tended  to  the 
*'  Gonquell  of  this  Realm ;  for  which  he  refers  to 
*'  that  Part  of  the  Declaration  which  is  printed  at 
*'  the  Bottom  of  the  eleventh  Page  in  the  Sermon ; 
*'  and  upon  this  Ground  he  obferves,  that  there 
*'  are  thefe  other  PalFages  in  the  Declaration 
"  We  have  thought  fit  to  go  over  to  England,  and 
to  carry  over  with  us  a  Force  fufficient,  by  the 
"  Bleffing  of  God,    to  defend  our  Iclves  from  the 

"  Violence  of  evil  Counfellors. -We  think  fit  to 

*'  declare,  that  this  our  Expedition  is  intended  for  tHey  fuppofe  that  he  de'nied  the  Lawful ncis ''of  Rc- 
<'  no  other  Delign  than  to  have  a  free  and  lawful  fillancc  when  he  was  aifually  engaged  in  it  and 
"  Parliament  a<iembled.  difclaimed  the  Icaft  Imputation  of^Rclilfance'when 


a 


the  King  to  have  difclaim'd  all  Rciiilance  what- 
foever. 

But  he  cxcufcs  the  making  of  this  Suggeftion, 
by  declaring,  "  That  he  made  it  not  in  Dilhonour', 
"  but  in  Vindication  of  his  Majefty-  and  therefore 
"  whether  he  was  miltakcn  or  not  in  expreffino- 
"  himfelf,  _  as  if  the  late  King  had  difclaimed  all 
"  Imputation  of  Reliftance,  when  he  meant  there- 
"  by,  that  the  late  King  difclaim'd  the  Imputation 
"  of  a  Dcfign  of  Conqucft,  he  humbly  conceives 
"  luch  a  Suggeftion,  plainly  delign'd  tor  the  Ho- 
"  nour  of  the  late  King,  cannot  In  any  reafonablc 
"  Conftrudion  be  thought  a  RedeCtion  upon  his 
"  faid  late  Majefty,  or  deem'd  any  high  Crime  or 
"  Mifdemeanor. 

My  Lords,  had  thcfe  Words  becnfpoken  in  Vin- 
dication of  his  late  Majefty,  or  great  and  glorious 
Deliverer,  the  Commons,  who  have  fo  much  at 
Heart  the  Honour  of  the  late  King,  and  the  Juftice 
of  the  Revolution,  had  never  charg'd  them  upon 
this  Gentleman  as  a  Crime. 

But  they  carry  with  them  the  higheft  Refledion 
upon  the  Honour  and  Juftice  of  his  Majefty ;    for 


Now  in  this  Part  o't  his  Anfwcr  Do<5lor  Sache- 
nierell  admits,  that  he  made  the  Suggeftion  char- 
ged upon  him,  in  the  fame  Words  that  are  ufed 
in  the  Article ;  but  defends  himfelf  by  alledging, 
that  the  Commons  have  miftakcn  his  Meaning. — 
He  meant  only,  that  the  King  difclaim'd  a  Refift- 
ance  which  tended  to  Conquelt 


iputatit 
he  brought  over  an  Army  on  purpofe  to  maintain 
that  Reliltance,  to  which  all  the  People  oi England 
were  invited  and  encouraged  by  his  Declaration. 

And  this  Aflcrtion,  of  the  King's  difclaiming  all 
Reliftance,  could  never  be  meant  in  Vindication  of 
his  Majefty  from  any  Imputation  of  a  DeJign  of 
Gonqueft ;  for  there  was  no  Occafion  tor  vindicating 


But  'tis  clear  and  plain,  that  the  Words  have  no  the  King  upon  this  Point,  the  Subje6l-Matter  of 
fuch  limited  or  reftrain'd  Senfe,  and  that  the  the  Difcourfe  did  not  lead  him  to  it ;  for  the  Bull- 
Meaning  he  would  now  put  upon  them  is  a  mere  nefs  of  the  Sermon,  or  of  this  particular  Paragraph 
Shift  and  Evafion  ;  for  the  Propofition  is  General,  is  not  to  vindicate  the  Honour  of  the  King  from  anv 
The  King  difclaim'd  the  leaft  Imputation  of  Reli-  fuch  Alperllon,  or  to  maintain  the  Liberties  ofEng- 
ftance  :  And  the  Ufe  he  makes  of  it  fhews,  that  land,  by  alferting,  That  the  Conftitution  of  Govern- 
his  Meaning  was  as  general  as  his  Words  ;  lor  ment  ftill  remains,  and  was  not  broken  and  diffolv'd 
he  is  replying  upon  thofe  who  urge  the  Revo-  by  Conqueft  at  the  Revolution:  Had  that  been  his 
lution  in  Anfwer  to  his  general  Polition,  That  Re-  Ground,  hisMiftake  had  been  more  excufable-  for 
fiftance  is  utterly  illegal  upon  any  Pretence  what-  then  it  had  been  proper  to  have  urg'd  that  there  was 
foever  ;  and  how  does  he  anfwer  the  Cafe  of  the  noStep  taken  towards  the  Revolution,  which  look'd 
Revolution,  or  is  it  poffible  to  be  anfwer'd,  but  like  a  Defign  of  Conqueft ;  and  that  the  armed 
by  faying,  that  there  vv^as  no  Reliftance  at  all  in  Force  which  was  ufed  in  it,  and  had  the  Appearance 
the  Revolution  j  the  King,  who  was  principally  of  fuch  a  Delign,  was  not  intended  to  conquer  •  for 
concerned  in  it,  difclaim'd  the  leaft  Imputation  of  the  King,  who  commanded  it,  difclaim'd  all  Impu^ 
Refiftance  ?  tation  of  Reliftance  that  tended  to  Conqueft.  Upoi 


The  Queftion  is  ftated  upon  Reliftance  in  ge- 
neral ;  Whether  Refiftance  in  any  Cafe,  or  upon 
any  Occafion,  be  lawful  ? 

And  therefore,  if  the  Lawfulnefs  of  Refiftance 
in  any  Cafe  be  allowed,   'tis  impoffible  that   his 


queft.  Upon 
fuch  a  Queftion  thefe  things  had  been  very  properly 
urg'd,  and  there  might  have  been  fome  Indulgence 
to  a  general  Expreflion,  that  in  any  Propriety  of 
Speech  could  have  received  fuch  a  Meaning, 

But  when  the  Queftion  is  not,  Whether  the  Re- 


general  Alfertion  fhould  ftand  •  and  'tis  equally  im-  volution  was  brought  about  by  Conqucft,  or  what 

poffible  to  get  clear  of  the  Objection,  without  de-  would  be  the  Confequence  of  fuch  an  Alfertion, 

nying  the  Refiftance.  either  in  regard  to  the  Honour  of  the  King,  or  the 

Dodor  Sacheve;-ell  was  aware  of  this,  and  there-  Condition  of  the  People,   there  can  be  no  Colour 

fore  denies  that  there  was  any  Reliftance  at  all  in  for  faying  that  he  meant  by  this  general  Expreffion, 

the  Revolution,  and  fays.  That  the  leaft  Imputa-  which  carries  no  fuch  Meaning  in  it  felf,    that  the 

tion  of  it  was  Iblemnly  difclaim'd  and  difavow'd.  King  difclaimed  Conqueft,    or  a  Refiftance  which 

_  For  had  he  laid,  in  exprefs  Terms,  that  the  King  tended  to  Conqueft  only, 

difclaim'd  all  Imputation  of  Rcfiftance  that  tended  to  Efpecially,  my  Lords,  when  the  Subjed-Matter 

Conqueft,  this  wou'd  have  been  no  Anfwer  to  the  Ob-  of  his  Difcourfe  naturally  led  him  to  affert  this  Pro- 

jedion :  For  if  there  was  any  Refiftance,  tho'  not  polltion  in  the  common  and  ordinary  Senfe  which 

the  particular  Reliftance  which  the  King  difclaim'd  ^  the  Words  import :  For  he  is  alferting  the  Dodrine 

and  if  that  Reliftance  which  was  us'd  be  agreed  to  be  of  abfolute  Non-Refiftance ;  and  fliewing,  that  the 


lawful,  his  fundamental  Dodrine  muft  certainly  be 
fhaken.  And  therefore  if  your  Lordfhips  fuppofe 
him  to  make  any  Ufe  at  all  of  this  Alfertion,  his 
Words  plainly  fpoke  his  Meaning,   and  reprefent 


Lawfulnefs  of  the  Revolution  was  no  Argument 
againft  it;  and  why?  Becaufc  the  King  difclaim'd 
the  leaft  Imputation  of  Reliftance;  there  was  no 
fuch  wicked  Ingredient  as  Refiftance  in  it ;  no 
4  R  2  other 
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other  Anfwer  would  have  fcrv'd  him ;  and  therefore 
it  can  never  be  fuppofed  that  he  meant  to  clear  the 
King  from  any  Dclign  of  Conqueft,  or  intended 
to  fay  any  thing  in  Vindication  of  his  Majefty  upon 
that  Head. 

And  in  Truth,  it  is  an  apparent  Scandal  upon 
the  Memory  of  the  late  King,  to  fay  there  was 
any  Occalion  to  clear  him  from  this  Imputation ; 
his  Adtions  fpoke  the  juftice  and  Sincerity  of  his 
Intentions ;  his  Bulinefs  was  not  to  conquer  and 
enflave  us,  but  to  deliver  us  from  Popery  and  Sla- 
very, the  mofl  dreadful  Calamities  that  could  be- 
fall us,  and  to  refettle  and  eftablifli  our  Conftitution 
both  in  Church  and  State.  This  was  the  Ground 
of  the  glorious  Enterprise  he  undertook,  and  the 
general  Aim  and  Defign  of  all  his  Labours  through 
the  whole  Courfe  of  his  Reign. 

'Tis  therefore  plain,  that  what  Dodtor  Sacheve- 
vsll  fays  in  his  Anfwer,  in  Excuie  of  his  Alfertion, 
relating  to  the  King's  difclaiming  all  Imputation  of 
Refiftance,  was  rather  made  to  the  Diflionour,  than 
in  Vindication  of  his  Majefty ;  for  there  was  no 
Colour  to  fuggeft  that  he  needed  any  luch  Vindica- 
tion or  Defence. 

And  that  the  King  did  not  difclaim  all  Imputa- 
tion of  Refiftance,  is  evident,  even  from  that  Part 
of  his  Declaration  which  is  cited  in  the  Anfwer, 
whereby  "  He  declares  to  the  People  (to  encourage 
*'  them  to  join  with  him)  that  he  had  brought  over 
"  a  fufficient  Force  to  defend  himfelf  from  the  Vio- 
"  lence  of  evil  Counfellors— And  that  his  Expedition 
*'  was  defigned  to  have  a  free  and  lawful  Parliament 
*'  aifembled,  which  was  a  plain  Force  upon  the 
*'  executive  Power  that  was  diredled  by  thofe  evil 
*'  Counfellors,  who,  by  fubverting  the  Liberties  of 
*'  Corporations,  and  pradtifing  upon  the  Freedom 
*'  oi  Eledlions,  never  intended  that  any  fuch  free 
*'  or  lawful  Parliament  ftiould  be  aflembled. 

This  is  plain  Refiftance  in  the  Senfe  that  Dodlor 
Sacheverell  takes  the  Word ;  and  is  fo  far  from  a 
Juftification,  that  there  is  no  Colour  to  fay,  that  his 
Majefty  dilclaimed  the  leaft  Imputation  of  Re- 
fiftance. 

As  to  the  laft  Branch  of  the  Article,  whereby  he 
is  charged  that  he  fuggefts  and  maintains,  "  That 
"  to  impute  Refiftance  to  the  Revolution,  is  to  caft 
"  black  and  odious  Colours  upon  his  late  Majefty 
"  and  the  faid  Revolution ;  he  denies  that  he  fug- 
"  gefts  or  maintains  any  fuch  Pofition. 

But  this  Negative  is  fully  anfwer'd  by  what  has 
been  offer'd  to  your  Lordfhips  upon  the  firftHead 
of  this  Article,  his  afferting.  That  the  neceflary 
Means  ufed  to  bring  about  the  Revolution  were 
odious  andunjuftifiable^  for  if  Refiftance  be  utterly 
illegal  upon  any  Pretence  whatfoever,  and  there  was 
Refiftance  in  the  Revolution,  it  nccefl'arily  follows, 
that  to  impute  Reliftance  to  the  Revolution,  is  to 
caft  black  and  odious  Colours  upon  it.  And  this  is 
exprcfly  aflerted  by  his  ftating  the  Cafe  of  the  Re- 
volution, in  which  there  was  Refiftance,  as  an  Ob- 
jeftion  to  his  general  Dodlrine  of  Non-Refiftance 
upon  any  Pretence  whatfoever  ;  and  then  anfwering 
this  Objection,  by  faying.  That  the  urging  of  the 
Revolution,  as  an  Inftance  of  the  Legality  of  Re- 
fiftance, was  cafting  black  and  odious  Colours  up- 
on his  late  Majefty  and  the  late  Revolution  :  For 
there  could  be  no  black  or  odious  Colours  caft,  but 
from  the  fliaking  that  fundamental  Dodlrine  of  Ab- 
folute  Non-Reliftance,  the  Belief  of  which  he  af- 
ferts  to  be  the  Pillar  upon  which  the  Government 
of  EngLiiid  Jfaiids, 


And  therefore  the  imputing  of  Refiftance  to  the 
Revoultion  muft,  according  to  the  Principle  he  lavs 
down,  caft  black  and  odious  Colours  upon  the  Re- 
volution, and  upon  the  great  -j-wa  glorious  Inftru- 
mcnt  of  it,  his  late  Majefty,  by  whom  it  was  hap- 
pily brought  about. 

And  Dodor  Sacheverell  himfelf,  by  the  fubfc- 
quent  Part  of  his  Anfwer,  feems  to  think  that  this 
Afiertion  is  (airly  and  plainly  inferr'd  from  the  'lie- 
nor of  his  Difcourlc. 

For  he  is  pleafcd  to  excufe  it,  by  faying,  "  That 
"  he  intended  to  apply  it  not  to  fuch  Pcrlbns  who 
"  impute  Reliftance  to  the  Revolution,  of  whom  he 
"  alHrms  nothing  ^  but  to  thofe  new  Preachers,  and 
"  new  Politicians,  who  teach  in  Contradiction  both 
"  to  the  Gofpel  and  the  Laws,  that  ihe  People 
"  have  the  Power  invefted  in  chem,  the  Fountain 
"  and  Original  of  it,  to  cancel  their  Allegiance  at 
"  their  Pleafure,  and  call  their  Sovereign  to  Account 
"  for  High-Treafon  againft  his  Subjed:s,  and  who 
"  urge  the  Revolution  in  Defence  of  fuch  Princi- 
"  pies;  and  that,  unlels  thofe  who  impute  Re- 
"  fiftance  to  the  Revolution  be  die  lame  with  thole 
"  new  Preachers  and  new  Politicians,  he  affirms 
"  nothing  concerning  them. 

But,  my  Lords,  this  Part  of  his  Anfwer  is  far 
from  excufing  or  extenuating  his  Crime ;  for  if  a 
Propofition  be  true,  it  will  lofe  nothing  of  its 
Weight  and  Force,  though  the  vileft  Man  upon 
Earth  fliould  make  ule  of  it ;  and  it  can  be  no  Ar- 
gument againft  a  true  Principle,  that  it  has  been 
made  ufe  of  to  ill  Purpofes,  and  to  maintain  Poli- 
tions  which  are  not  warranted  by  it.  'Tis  rather  an 
Aggravation  of  his  Crime,  and  a  high  Refled;ion  up- 
on the  Commons,  and  the  Juftice  of  this  Proceeding, 
to  fuppole  that  any  fuch  wicked  Confequences  as 
he  mentions,  canpollibly  be  inferr'd  from  defending 
the  Refiftance  at  the  Revolution :  And  the  Queftion 
is.  Whether  J)o&.ox  Sacheverell  hxmk\£  li&nsy  that 
to  impute  Refiftance  to  the  Revolution,  be  to  call 
black  and  odious  Colours  upon  it ;  and  not,  OF 
WHOM  he  affirms  the  cafting  fuch  black  and 
odious  Colours  ? 

I  go  on  to  the  laftPartof  his  Anfwer  to  thisArticle, 
where  he  fays,  "  That  upon  the  ftridleft  Search  into 
"  his  faid  Sermon  preach'd  at  St.  ^Pi;ir«/'s,  he  doth  not 
*'  find  that  lie  hath  given  the  leaft  colourable  Pretence 
"  for  the  Accufation  exhibited  againft  him  in  this  firft 
"  Article,  but  barely  by  his  afferting  the  utter  Ille- 
"  gal ity  of  Refiftance  to  thefiipream  Power  upon 
"  any  Pretence  whatfoever;  for  which  he  conceives 
"  he  has  the  Authority  of  the  Church  of  Eughmd, 
"  which  has  taught  and  inculcated  this  Dodrine  in 
"  her  Homilies — And  he  doth  further  inliff.  That 
"  this  Affertion  is  agreeable  to,  and  warranted  by 
"  the  Common  Law  of  England^  and  divers  Adts 
"  of  Parliament  now' remaining  in  full  Force. 

Now  it  muft  be  agreed,  that  there  is  no  coloura- 
ble Pretence  to  charge  him  with  fuggefting  and 
maintaining,  that  the  Refiftance  us'd  at  the  Revolu-> 
tion  was  odious  and  unjuftifiable,  if  the  Dodtrine 
of  the  utter  Illegality  of  Refiftance  upon  any  Pre- 
tence whatfoever  be  true  ;  for  upon  this  Principle 
his  Ccnfure  is  juft,  and  it  muft  neceffarily  follow, 
that  the  Refiftance  ufed  in  bringing  about  the  Re- 
volution is  not  to  be  maintained. 

And  therefore  the  Commons  fhould  think  them- 
felves  ungrateful  tor  the  Deliverance,  if  they  did 
not  vindicate  the  Honour  of  the  late  King,  and  of 
thofe  illuftrious  Perfons,  who,  upon  his  Invitation, 
defended  the  Conftitution  at  that  tune  by  Refiftance, 

and 
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and  declare  that  this  Reliftance  was  lawful,  honour- 
able, andjuft, 

They  had  Reafon  to  hope,  that  after  fo  many 
Years  had  pafTed  in  a  happy  Enjoyment  of  all  the 
Advantages  of  a  Free-born  People,  and  at  a  Time 
when  the  Subjeits  of  this  Kingdom  are  in  the  full 
Poffeffion  of  their  Rights  and  Liberties  under  her 
Ivlaielly's  gracious  Proted:ion,  and  the  wifeft  and 
happieft  Adminiitration  thatEi/gLi/id ever  faw,  that 
no  Body  could  have  been  fo  wicked  as  to  call  an 
Odium  upon  the  neceffary  Means  whereby  thefe 
BleiTings  were  obtain'd,  and  are  continued  to  us. 
But  lince,  notvvithftanding  our  blelfed  Deliverance 
from  Popery  and  Arbitrary  Power,  and  the  Benefits 
we  enjoy  by  reftoring  the  Conftitution  both  in 
Church  and  State  ;  and  above  all,  by  her  Majefty's 
happy  Adminiftration,  which  has  improved  the 
Luftre  of  the  Crown  to  the  Honour  of  the  Nation, 
and  the  common  Benefit  of  every  particular  Subjed:- 


to  weaken  the  Authority  of  this  Adl  of  Parliamentj 
whereby  her  Majefty's  Title  is  declared. 

Your  Lordfliips  will  likewife  confidcr  of  what 
Confcquence  the  Difhonouring  of  the  Revolution 
may  be  to  Poftcrity,  and  the  future  Happinefs  of 
this  Kingdom  in  aProteftant  Succeinon  to  the  Crown. 
For  by  the  fame  Ad,  all  Perfons  v/ho  ihall  hold 
Communion  with  the  See  of  Rome,  or  fhall  marry 
Papifts,  are  declared  uncapable  to  Inherit,  Poflcfs, 
or  enjoy  the  Crown.  And  'tis  enafted,  That  the 
Crown  and  Government  fliall  from  time  to  time  de- 
fcend  to,  and  be  enjoyed  bv,  fuch  Perfons  being 
Proteftants,  that  fhould  havc'inherited  and  enjoyed 
the  fame,  in  cafe  fuch  Popifh  Prince  were  naturally 
Dead. 

And  the  immediate  Proteftant  SuccefTion  in  the 
illuftrious  Houfe  of  Ha/wver,  is  likewilc  fettled  by 
an  Adt  of  the  fame  Reign. 

This  fhews  of  what  Importance  it  is,  to  the  pre- 


yet  there  are  Men  of  reftlefs  and  turbulent  Spirits,    fent  and  future  Happinefs  of  this  Kingdom,  to  clear 


Enemies  to  the  Revolution,  who  are  continually 
urging  the  Reliftance  then  ufcd  as  a  fundamental 
Error,  fatal  to  every  thing  that  has  been  built  upon 
it:  This,  my  Lords,  ftrikes  fo  diredtly  at  the  pre- 
fent  Eftablilhmcnt,  that  the  Commons  think  it  their 


his  late  Majefty  and  the  Revoludon  from  thofe 
black  and  odious  Colours  which  this  Gentleman  has 
caft  upon  both. 

But,  my  Lords,  he  makes  it  part  of  his  Defence, 
that  his  AHertion  is  agreeable  to  the  Common  Law 


indiipenfabic  Duty  to  demand  your  Lordlhips  Judg-  of  England,  and  divers  Ails  of  Parliament  now  ro 

ment  upon  this  important  Subjedt.  maining  m  Force. 

And  they  think  it  the  more  neceffary  at  this         The  Gentleman  that  fpoke  before  me,  has  fhewn 

time,   bccaufe  'tis  plain  and  obvious  to  every  one's  how  far  that  Affertion  is  a  diredfc  Contradidion  to 

Obfervation,    that  fince  the  late  Attempt  made  by  feveral  Ads  of  Parliament  ^    and  therefore  I  ihall 

the  Pretender,  this  Principle  of  the  utter  Illegality  only  fay,    that  it  can  never  be  fuppofed  that  the 

of  Reliftance  upon  any  Pretence  whatfoever,has  been  Laws  were  made  to  fet  up  a  Defpotick  Power  to  de- 

efpous'd   and  maintain'd  with  more  than  ordinary  ftroy  themfelvcs,  and  to  warrant  theSubverfionof  a 


Warmth  and  Zeal ;  and  the  Commons  apprehend, 
that  it  can  have  no  other  Aim  or  Tendency  than  to 
blacken  the  Revolution,  and  thereby  to  flaake  the 
Foundation  of  our  prefent  happy  Settlement. 

YourLordfhips  will  therefore,  in  your  great  Wif- 
dom,  confidcr  the  Confequences  of  this  Aflertion, 
in  regard  to  her  Majefty,  the  Proteftant  SuccefFion, 
and  the  future  Happinefs  of  this  Kingdom. 

The  Commons  muft  always  refent,  with  the  ut- 
moft  Deteftation  and  Abhorrence,  every  Pofition 
that  may  fliakc  the  Authority  of  that  Adt  of  Parlia- 
ment, whereby  the  Crown  is  fettled  upon  her  Maje- 
^,  and  whereby  the  Lords  Spiritual  and  Temporal, 
and  Commons,  do,  in  the  Name  of  all  f  he  People 
of  England^  moft  humbly  and  fxithfully  fubmit 
themfelvcs,  their  Heirs  and  Pofterities,  to  her  Ma- 


Conftitution  of  Government  which  they  were  de- 
figned  to  eftablifti  and  defend. 

This  would  be  a  ftrange,  abfurd,  and  contradidlory 
Imagination,  and  was  thought  io  at  the  Revolutioa 
by  the  wifeft  Men  of  that  Time,  by  the  beft  Friends 
to  the  Monarchy,  and  Men  the  moft  eminent  for 
their  Sufferings  in  the  Caufe  of  the  Church. 

And  it  appears,  by  the  feveral  Inftances  mention'd 
in  the  Adt  declaring  the  Rights  and  Liberties  of  the 
Subjedl,  and  fettling  the  Succellion  of  the  Crown, 
that  at  the  Time  of  the  Revolution  there  was  a  to- 
tal Subverlion  of  the  Conftitution  of  Government 
both  in  Church  and  State,  which  is  a  Cafe  that  the 
Laws  ot  Engl '  lid  conXd  never  fuppofe,  provide  for, 
or  have  in  View. 

And  the  fame  Anfwer  may  with  equal  Reafon  be 


jelly,  which  this  general  Principle  of  abfolutc  Non-    applied  to  the  general  Dodlrine  of  the  Church,  ex- 


Reliftance  muft  certainly  fliake. 

For,  if  the  Refiftance  at  the  Revolution  was  ille- 
gal, the  Revolution  fettled  in  Ufurpation,  and  this 
Adl  can  have  no  greater  Force  and  Authority  than 
an  Adl  pafs'd  under  a  Ulurper. 

And  the  Commons  take  leave  to  obferve,  that 
the  Authority  of  this  Parliamentary  Settlement 
is  a  Matter  of  the  greateft  Confequencc  to  maintain, 
in  a  Cafe  where  the  Hereditary  Right  to  the  Crown 
is  contefted;  for  her  Majefty's  moft  bitter  and  im- 
placable Enemies,    the  Friends  of  the  Pretender, 

(who  all  aflert  the  utter  Illegality  of  the  Refiftance  your  Lordlhips,  and  the  Commons  of  Great  Bri- 
ufedat  the  Revoludon)  can  advance  his  Title  to  the  tahiy  who  took  up  Arms  at  the  Revolution,  and 
Crown,  and  call  him  King,  upon  no  other  Ground  were  then  thought  Patriots  of  your  Conntry,  were 
than  the  Pretence  of  an  Hereditary  Right.  really  Rebels  ;    whether  our  late  Deliverer  was  an 

The  Commons  therefore,  out  of  the  moft  pro-    Ufurper ;   and  whether  the  Proteftant  Succeflion  is 
found  Duty  and  Allegiance  which  they  owe,    and    legal  and  valid. 


prefs'd  in  her  Homilies. 

This,  m}'  Lords,  is  what  I  have  to  offer  to  your 
Lordlhips  in  Maintenance  of  the  firft  Article  ;  I 
am  fenfible  how  defedlive  I  have  been,  but  what  I 
have  fail'd  in,  will  be  abundantly  fupplied  by  the 
Gentlemen  who  are  appointed  to  affift  in  maintain- 
ing this  Article. 


Lords,  the  prefent  Con- 


Sir  yohnHolla}!d\/\  \^ 

Importance;    no  lefs,    than  whether  fo  many  of 


ideration  is  of  the  greateft: 


lliall  ever  pay  to  her  Majefty,  and  to  maintain  the 
Security  of  her  Government,  and  guard  her  Throne 
againft  every  Infinuationthat  may  promote  or  favour 
the  Intereil  of  the  Pretender,  think  themfelves 
obliged  to  take  Notice  of  this  Affertion,  as  tending 


All  thefe  Confiderations  depend  upon  the  Law- 
fulnefs  of  the  Refiftance  at  the  Revolution.  That 
there  was  a  Refiftance,  is  moft  plain,  if  taking  up 
Arms  in  Torkjhire,  Nottingha/nlhire,  Chejhire,  and 
almoft  all  the  Counties  of  England-^  if  the  Defer- 
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tion  of  a  I'rince'.s  own  Troops  to  an  invading  Prince, 
and  turning  their  Arms  againll  their  Sovereign,  be 
Rcfiftancc.  But  if  Subjects  be  obliged  to  Jhjohae 
and  Cotidttional  Obedience^  the  Convention  of  the 
States,  the  Settlement  and  Entail  of  the  Crown  by 
them,  and  the  further  Settlement  in  the  Proteftant 
Succelfion  under  that  Settlement,  mull:,  from  that 
Reliftance,  be  unlawful  and  void. 

The  Criminal  was  aw:u*e  oi  this  juft  Objeftion 
to  his  general  Doctrine,  when  apply 'd  to  the  Re- 
volution; as  appears  from  his  endeavouring,  upon 
fccond  Thoughts,  to  conceal  it  by  his  marginal  Note, 
to  hint,  x.h.'MhyKeJiftancchcmzzntCotiqtteft.  And 
no  wonder  he  endeavour'd  to  colour  fobold  aStroke, 
which  he  could  not  but  expedt  to  hear  oi  with  the 
utmoft  Relentment  from  the  Government. 

But  it  fo  falls  out,  my  Lords,  that  what  he  trufted 
to  for  a  Screen,  aggravates  the  Heinoul'nefs  of  his 
Crime  ;  for  it  Ihews,  that  he  inftils  into  his  Audi- 
tors thofe  Notions  from  the  Pulpit,  which  he  dares 
not  own  in  Print.  Nothing  can  be  more  manifeft, 
than  that  he  could  not  by  Rejiftance  mean  Conqiieft^ 
even  from  his  own  ExprelTions :  For  in  the  very 
next  Period,  he  fays.  And  did  they  not,  i.  e.  the  Par- 
liament, uuanhmujly  condemn  to  the  Flames  fas  it 
jtiftly  defervcd^  that  infamous  Ltbel,  that  would  have 
pleaded  the  Title  of  Conqusk,  by  ivhich  Refiftance 
was  fuppo/ed?  So  that  he  knew  'em  to  be  diftind; 
Notions ;  and  indeed  fo  they  muft  be,  becaufe  one 
may  be  without  the  other. 

It  is  an  unaccountable  Prefumption,  that  he  could 
fuppofe  fo  weak  a  Pretence  could  pafs  upon  the 
World;  but  much  more  furprizing  it  is,  that  he 
could  apprehend  fo  mean  aSubterfuge  could  prevent 
your  Lordfhips  Tuftice.  But  from  hence  the  Com- 
mons obferve,  that  he  is  a  concealed  Man,  and  of 
a  dangerous  Spirit :  And  as  fuch  we  have  brought 
him  hither  to  reform  him,  and  to  be  an  Example 
to  others. 

My  Lords,  The  Commons  would  not  be  under- 
ftood,  as  if  they  were  pleading  for  a  licentious  Reli- 
ftance ;  as  if  Subjects  were  left  to  their  Good-will 
and  Pleafure,  when  they  are  to  Obey,  and  when  to 
Re/l/i-  No,  my  Lords,  they  know  they  are  obliged 
by  all  the  Ties  of  Social  Creatures,  and  Chriftians, 
for  Wrath  and  Confcience-fake  to  fubmit  to  their 
Sovereign.  The  Commons  do  not  abet  humour- 
fbme  fadtious  Arms :  They  aver  'em  to  be  Rebel- 
lions. But  yet  they  maintain,  that  that  Refiftance 
at  the  Revolution,  which  was  fo  neceffary,  was 
lawful  and  juft  from  that  Neccffity, 

We  do  agree,  that  the  Laws  concerning  Obedience, 
both  human  and  divine,  are  very  exprefs  and  pofi- 
tive ;  and  no  Wonder  that  the  Homilies  and  Fat  her  s^ 
dead  and  living,  follow  the  fime  way  of  expreffing 
our  Duty  in  general  Terms.  We  readily  grant  this, 
but  it  does  not  follow  that  there  can  be  no  Excep- 
tions from  thefe  general  Rules  in  Confcience. 

There  is  no  Law  more  pofitive  and  exprels  than 
that  which  enjoins  the  Obfervation  of  the  Sabbath, 
for  therein  we  are  commanded  to  do  no  manner  of 
IVork.  But  yet  we  know,  that  NecelBty  makes  an 
allowed  Exception  to  that  general  Law.  And  the 
Reafon  why  that  Neceffity  is  allowed  as  a  juft  Ex- 
ception to  that  pofitive  Law,  will  guide  us  to  know, 
what  Laws  will  admit  of  Exceptions  from  Neceffity, 
and  what  not.  The  Reafon  our  divine  Law-giver 
amgns  is,  becaufe  the  Sabbath  was  made  for  Man, 
and  not  Man  for  the  Sabbath  ;  from  v\  hence  plainly 
toUows  this  Corollary ;  That  where  there  is  a  Pofi- 
tive Law,  and  that  Law  refpcdts  not  fome  Principal 
End  fpr  which  Man  was  made,  there  Neceffity  may 


make  a  juftifiable  Exception,   how   exprefs  focver 
that  Law  is. 

Now,  my  Lords,  whether  Government  was  made 
for  Man,  or  Man  for  Government,  will  cafily  appear 
from  this  ihort  Obfervation,  that  Man  was  made 
in  a  State  of  Pcrfedion;  and  the  Redlitude  of  that 
State  fuppofes  the  Abfence  of  all  thofe  Crimes, 
which  are  the  Objcds  of  Government,  and  which 
Government  is  to  reform.  And  theretbre  Govern- 
ment could  not  be  one  End  o\^  Man's  Creation ; 
and  thefe  general  Rules  of  Obedience  may,  upon  a 
real  Neceifity,  admit  a  lawful  Exception  ;  and 
fuch  a  neceffar)-  Exception  v/e  alfert  the  Revolution 
to  be. 

'Tis  with  this  View  of  Neceffity,  only  abfolute 
Neceffity  of  preferving  our  Laws,  Liberties  and  Re- 
ligion ;  'tis  with  this  Limitation  that  we  dcfire  to  be 
underftood,  when  any  of  us  fpeak  of  Reliftance  in 
general.  The  Neceffity  of  the  Reliftance  at  the  Re- 
volution was  at  that  Time  obvious  to  every  Man. 
Every  one,  who  either  was  not,  or  did  not  find  his 
eafy  Mind,  prepar'd  to  be  a  Tool  to  Popery  and 
Slavery,  dreaded  the  Tnftances  of  that  Neceflity, 
The  Cancelling  all  the  Security  from  Laws  by  a 
difpcnfing  Power ;  the  eredling  Commiffions  to 
deprive  Subjcfls  of  their  Property,  not  according 
to  Law,  but  Humour;  the  making  the  whole  Go- 
vernment depend  upon  the  arbitrary  Pleafure  of  the 
then  Prince,  cannot  but  be  a  Juftification  of  that 
Neceffity  before  God  and  Man. 

And  thus,  my  Lords,  it  was  thought,  at  the 
Time  this  Reliftance  was  on  Foot.  For  then,  when 
the  Time  was  moft  proper  for  Admonitions  of  this 
Nature,  the  Clergy  were  fo  far  from  averring  the 
Vnla-wfulnefs  of  Rejijiance  upon  any  'Pretence  what^ 
foever,  that  the  true  diJHnguiping  CharaSieriJiick  of 
a  Church  o/-England-M:7«  then  was,  williing  that 
Refiftance  good  Luck,  and  rejoicing  at  its  Succefs. 
And  yet  the  Gentleman  at  the  Bar  makes  this  E-s- 
ception  the  Inftance  o?  an  unjuft  Reliftance,  by  an 
ironical  Allertion  of  the  late  King's  fokmnly  dif- 
cl aiming  the  leaf  Imputation  of  Rejiftance  in  his  De- 
claration; for  ironical  it  muft  be,  when  every  Body 
muft  believe  that  he  himfelf  knew  the  Contrar}';  a 
Figure  of  Speech  very  well  underftood,  and  known 
to  be  the  moft  biting  Sarcafm. 

My  Lords,  So  much  depends  upon  the  Revolu- 
tion, that  the  Commons  are  highly  jealous  of  the 
Honour  of  it.  It  is,  indeed,  twenty  Years  fince  the 
Revolution  was  fettled  ;  but  it  is  within  much  lefs 
than  twenty  Years  that  a  Pretender  has  attempted 
to  invade  our  Country,  tofet  this  Revolution  afidc. 
That  Perfon,  even  with  his  own  good  Opinion  of 
his  Right,  knows,  he  can  have  no  Pretence  to  the 
Crown,  unlefs  the  Prifoner's  Political  Divinity  be 
true,  which  we  aver  it  is  not.  But  left  this  Prc- 
tendei*  Ihould  apprehend  that  his  Friends  are  much 
increas'd,  when  he  hears  that  the  Revolution  is 
publickly  branded  in  Sermons  as  black  and  odious  ; 
the  Commons  have  impeached  this  Preacher,  that 
he  might  not  be  guilty  of  this  high  Crime  and 
Mildemeanor  without  Difcouragement,  and  have 
brought  him  to  yourLordffiip's  Bar  tor  Juftice,  that 
he  may  not  do  it  with  Impunity. 

^\x.Walpoh\/\^  Lords,  The  Commons  are 
iV  X  nowmixking  good  then- Charge 
ii<£;!i\x\^\)oStox  Henry  Suchevcrdl contixnA  in  the  nrft 
Article,wherein  he  is accus'd  tor  fuggefiing  and  main- 
taining, that  the  necefiary  Means  ufed  to  bring  aliout 
the  happy  Revolution,  were  odious  and  unjuitifiablc, 
and  that  to  impute  Refiftance  to  the  Revolution,  is 
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to  caft  black  and  odious  Colours  on  his  late  Majefty 
and  the  Revolution. 

By  what  has  been  already  offer'd  to  your  Lord- 
fhips,  I  make  no  doubt  but  you  are  fully  convinc'd, 
how  injurious  thefe  Politions  mull  be  to  the  Peace 
and  Quiet  of  the  Kingdom,  and  how  highly  they 
deferve,  and  loudly  call  for  your  Lordfhips  Ipeedy 
and  exemplary  jullice. 

The  great  Licentioufnefs  ofthePrefs,in  cenfuring 
and  refleding  upon  all  Parts  of  the  Government,  has 
of  late  given  too  jull  Caufe  of  Offence ;  but  when 
only  Pamphlets  and  common  Libels  are  Matters  of 
Complaint ;  when  none  but  Mercenary-Scriblers, 
and  the  Hackney- Pens  of  a  difcontented  Party,  are 
employ 'd  to  vent  their  Malice,  'tis  fit  to  leave  them 
to  the  common  Courfe  oi  the  Law,  and  to  the  or- 
dinary Proceeding  of  the  Courts  below.  But,  my 
Lords,  when  the  Trumpet  is  founded  in  &'o»i  when 
the  Pulpit  takes  up  the  Cudgels ;  when  the  Caufe  of 
the  Enemies  of  our  Government  is  call'd  the  Caufe 
of  God,  and  of  the  Church;  when  this  bitter  and 
poifonous  Pill  is  gilded  over  w^ith  the  fpecious 
Name  of  Loyalty,  and  the  People  are  taught  for 
their  Souls  and  Gonfciences  fake  to  fwallow  thefe 
pernicious  DoArines  ;  when  inflead  of  found  Reli- 
gion, Divinity,  and  Morality,  tadlious  and  fedi- 
tious  Difcourfes  are  become  the  conflant  Entertain- 
ments of  fome  Congregations ;  the  Commons  can- 
not but  think  it  high  time  to  put  a  Stop  to  this 
growing  Evil,  and  for  the  Authority  of  a  Parliament 
to  interpofe,  and  exert  it  felf,  in  Defence  of  the 
Revolution,  the  prefent  Government,  andthePro- 
teltant  Succeffion.  All  which  the  Commons  think 
fo  materially  concern'd  in  this  Queftion,  that  if  the 
Dodtrines  advanc'd  by  Dodlor  Sacheverell,  are  not 
Criminal  in  the  higheft  Degree,  it  will  follow,  that 
the  neceifary  Means  us'd  to  bring  about  the  Revo- 
lution were  illegal,  and  confequently,  that  the  pre- 
fent Eftablifhment,  and  Proteftant  Succeffion,  found- 
ed upon  that  Revolution,  are  void  and  of  no  EfFeft. 

The  Commons  cannot  but  apprehend  that  the 
juft  Rcfentment  and  Indignation  they  have  Ihewn 
upon  this  Occalion,  will  meet  with  the  general  Ap- 
plaule  of  all  that  are  heartily  ami  lincerely  well 
afFeded  to  her  Majefty,  and  her  Government ; 
but  for  all  thofe,  whofe  Principles  and  Practices 
render  them  moft  juftly  fufpedled  to  have  other 
Views,  they  are  not  at  all  furpriled  to  find  them 
alarm'd,and  under  the  greateft  Concern,  at  this  Trial. 

I  am  very  fenlible,  my  Lords,  of  the  DifHculty 
and  Nicety  that  attends  the  fpcaking  to  this  Point, 
and  that  whilft  a  Loyal  Subjedl  and  faithful  Ser- 
vant of  the  beft  of  Queens,  is  fpeaking  in  Defence 
of  the  neceifary  and  commendable  Rclillance  ufed 
at  the  Revolution,  his  Arguments  may  be  mifcon- 
ftrued,  and  mifreprefented,  as  maintaining  Anti- 
monarchical  Schemes. 

But  furely,  my  Lords,  to  plead  for  R.efiftance, 
that  Refiftance,  I  mean,  which  alone  can  be  con- 
cern'd in  this  Debate,  is  to  affert  and  maintain  the 
very  Being  of  our  prefent  Government  aud  Con- 
ftitution ;  and  to  affert  Non-Reliftance  in  that 
boundlefs  and  unlimited  Senfe  in  which  Dodtor 
Sdcheverell  prefumes  to  alTert  it,  is  to  fap  and 
undermine  the  very  Foundations  of  our  Government, 
to  remove  the  natural  Balls  and  fundamental 
Strength  of  our  Conftitution,  and  to  leave  it  un- 
derfet  with  imaginary  Props  and  Buttrelles,  which 
do,  at  beft,  but  ill  fupport  a  fhaken  Foundation: 
And  'tis  a  moft  lurpriiing  Alfurance  in  the  Ene- 
mies of  our  Government,  that  whilft  they  are  ftrik- 
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ing  at  the  Root,  and  digging  up  the  Foundations? 
upon  which  our  prefent  and  future  Settlement  is 
built,  that  they  Ihould  hope  to  pafs  upon  the 
World  as  Friends  to  either.  But  fo  irreconcileable 
are  the  ProfelTions  and  Pradices  of  fome  Men,  fo 
aukwardly  do  they  fpeak  well  of  what  they  do 
not  in  their  Hearts  approve,  that  in  Vindication 
of  his  late  Majefty  (for  that's  a  Part  that  fome- 
times  they  think  ufeful  to  Ad)  they  declare  his 
moft  glorious  Enterprize  to  fave  a  linking  Nation, 
utterly  illegal :  To  recommend  themfelves  to  the 
Queen,  they  condemn  that  Revolution,  without 
which  fhe  never  had  been  Queen,  and  we  a  m.oit 
unhappy  People :  To  teftify  their  Zeal  and  Afie- 
dion  for  the  Proteftant  Succeffion,  they  invalidate 
all  the  Laws  that  have  been  made  for  fecuring  that 
Bleffing  to  Pofterity:  And  laftly,  to  manifeft  their 
Averlion,  and  for  ever  to  blaft  all  Hopes  of  the 
Pretender,  they  advance  and  maintain  the  Heredi- 
tary Right,  as  the  only  true  Right  to  the  Crown. 
But  what  Intcreft  thefe  Opinions  may  at  one  time 
or  other  be  produced  to  fupport,  and  in  favour 
of  whofe  Prctenfions  thefe  Inlinuations  areeafily  un- 
derftood  to  be,  and  in  favour  of  what  Settlement 
they  can  hardly  be  conftru'd,  I  fubmit  to  your 
Lordfhips  Conlideration. 

The  utter  Illegality  of  Refftaiice,  upon  any  Pre- 
tence zvhatfoever^  is  the  general  Polition  laid  down 
in  the  Sermon,  which,  if  it  be  ftridly,  and  in  the 
moft  extenlive  Manner  true,  the  affuming  and 
exerciiing  a  Power  of  difpenling  with,  and  fut- 
fpending  the  Laws  j  The  Commitment  and  Profe- 
cution  of  the  Bifhops ;  The  ereding  a  Court  of 
Commiffioners  for  Ecclefiaftical  Caufes ;  The  levy- 
ing Money  by  Pretence  of  Prerogative;  The  railing 
and  keeping  a  ftanding  Army  without  Confent  of 
Parliament ;  The  violating  the  Freedom  of  Eledi* 
ons  of  Members  to  ferve  in  Parliament;  and  all 
the  Grievances  enumerated  in  the  Bill  of  Rights, 
were  all  meer  Pretences,  and  not  fufficient  to  war- 
rant and  juftify  what  was  then  done,  in  Defence 
of  the  true,  antient,  and  indubitable  Rights  and 
Liberties  of  the  People  of  this  Kingdom  ;  which 
are  now  again  enaded,  ratified  and  confirmed, 
and  enjoined  to  be  firmly  and  ftridly  holden  and 
obierv'd.  By  what  Evafions,  or  Diftindions,  the 
Dodor  will  explain  himfelf  off  upon  this  Head, 
I  cannot  eafily  forefee;  unlefs  he  will  be  fo  inge- 
nuous as  now  to  confefs,  what  there  is  too  much 
Reafon  to  believe  will  be  his  Opinion,  if  ever  a 
proper  Time  Ihall  ferve  for  declaring,  That  the 
Ads  of  Parliament  made  upon,  and  fince  the  Re- 
volution, are  only  the  EfFeds  of  a  happy  Ufur- 
pation,  and  no  Part  of  the  true  Law  of  the  Land. 

Refiftance   is   no  where  enaded    to    be   legal, 
but  fubjeded,  by  all  the  Laws  now  in  Being,    to 
the  greateft  Penalties ;    'tis  what  is  not,    cannot, 
nor  ought  ever  to  be  defcrib'd,  or  affirm'd,  in  any 
pofitive  Law,  to  be  excufable  :    When,  and  upon 
what  never-to-be-expeded  Occafions,   it  may  be 
exercifed,   no  Man  can  ibrefee;    and  ought  never 
to^  be  thought  of,    but  when  an  utter  Subverfion 
of  the  Laws  of  the  Realm  threaten  the  whole  Frame 
of  a  Conftitution,  and  no  Redrefs  can  otherwile  be 
hoped  for :    It  therefore  does,   and  ought  for  ever 
to  ftand,   in  the  Eye  and  Letter  of  the  Law,   as 
the  higheft  Offence.     But  becaufe  any  Man,   or 
Party  of  Men,   may  not  out  of  Folly  or  Wanton- 
nefs  commit  Treafon,    or  make  their  own  Difcon- 
tents,  ill  Principles,  or  difguifed  Affedions  to  ano- 
ther Intereft,  a  Pretence  to  refill  the  fupream  Pow- 
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er  will  it  follow  from  thence,  that  the  utmoft  which  unrepented  of,  by  the  Doftrine  of  the  Church 
Neceffity  ought  not  to  engage  a  Nation  in  its  own  ot  England^  canks/ureand  certain  Damnation-^  if. 
Defence,  for  the  Prefervation  of  the  whole?  Or  upon  Repemance,  there  is  no  Re„?iJ/ion  of  Sins  W\xh- 
on  the  other  lide,  Becaufe  the  greateft  and  moll  out  a  ftedfaft  Purpofe  to  amend  the  Evil  we  have 
inexpreffible  Emergencies  did  fufficiently  juftify  and  done,  and  to  make  all  poffiblc  Rejiitution^  or  at  leaft 
warrant  the  Reliftance  of  the  Revolution,  will  it  to  do  our  utmoft  Endeavours  for  that  Purpofe  ;  I 
be  a  Confequence,  that  therefore,  upon  ev'ry  flight  beg  your  Lordlliips  to  coriiider  what  a  Duty  is  here 
Pretext  or  common  Occalion,  the  Laws  that  fence  prelled,  upon  the  Peril  of  Damnation,  upon  every 
againft  Treafon  will  be  of  no  EfFedl  ?  No,  my  Man's  Confcience,  that  knows,  or  believes,  that 
Lords,  I  hope  your  juft  Judgment  in  this  Cafe  will  there  was  Reliftance  in  the  Revolution,  and  is  con- 
convince  the  World,  that  every  Seditious^  Difcofi-  fcious  to  himfelf,  of  being  any  ways  affifting,  or 
tented^  Hot-headed^  Ungifted^  tfnedifying  Treacher,  even  confenting  to  this  Danwahle  Sin ;  and  what 
(the  Dodor  will  pardon  me  for  borrowing  one  muft  be  the  Confequence,  if  thefe  Dodrines,  with- 
String  of  Epithets  from  him,  and  for  once  ufmg  out  any  Referve  or  Exception,  are  with  Impunity 
a  little  of  his  own  Language)  who  had  no  Hopes  preach'd  throughout  the  Kingdom.  All  which,  my 
of  diftinguilhing  himfelf  in  the  World,  but  by  a  Lords,  I  hope  isfufficient  to  fatisfy  your  Lordlhips, 
matchlefs  Indifcrction,  may  not  advance,  with  Im-  that  Dodor  Sacheverell  is  guilty  of  the  Charge  ex- 
punity,  Do6trines  deftrudive  of  the  Peace  and  Quiet  hibited  againft  him  in  the  iirft  Article;  and  that  he 
of  her  Majefty's  Government,  and  the  Proteftant  is  an  Offender  of  that  Nature  and  Malignity,  that 
Succeffion,  and  prepare  the  Minds  of  the  People^  this  Court  only  could  be  the  proper  Judges  of  fuch 
for  an  Alteration,  by  giving  them  ill  ImprelTions  of  High  Crimes;  and  from  your  Lordfhips  Juftice,  the 
the  prefent  Eftablifhment  and  its  Adminiftration.  Commons  hope.  That  his  Puniiliment  will  be  ade- 

The  Doctrine  of  unlimited,  unconditional  Paffive  quate  to  the  Heinoulnefs  of  his  Offence. 
Obedience,  was  firft  invented  to  fupport  Arbitrary 

and  Defpotick  Power,  and  was  never  promoted  or  sirjoht  Hawles^A^  Lords,  I  am  commanded 

countenanc'd  by  any  Government  that  had  not  De-  -^  'IVX  by  the  Commons  of  Great 

iigns  fome  time  or  other  of  making  ufe  of  it:  What  Britain  to  be  affifting  to  the  Gentlemen  that  fpoke 

then  can  be  the  Defign  of  preaching  this  Docftrine  before  me,   for  the  proving  the  Prifoner  at  the 

now,  unask'd,  unfought  for,  in  her  Majefty's  Reign,  Bar  guilty  of  the  Crime  charged  in  the  firft  Article 

where  the  Law  is  the  only  Rule  and  Meafure  of  of  his  Impeachment ;  which  is.  That  he  did  Suggcfl: 

the  Power  of  the  Crown,    and  of  the  Obedience  and  Maintain,  in  his  Sermon  preached  at  St.  Taiil'sy 

of  the  People  ?   If  then  this  Dodlrine  can  neither  That  the  neceffary  Means  ufed  to  bring  about  the 

be  an  Advantage  or  Security  to  her  Majefty,  who  happy  Revolution  were  odious  and  unjuftifiable;  and 

neither  wants,  nor  deiires  it,  to  what  End  and  Pur-  that  his  late  Majefty  in  his  Declaration  difclaimed 

pole  muft  every  thinking  Man  conclude  'tis  now  the  leaft  Imputation  of  Reliftance ;  and  that  to  im- 

fet  on  Foot,   but  to  unhinge  the  prefent  Govern-  pute  Refiftance  to  the  faid  Revolution,   is  to  caft 

ment,    by  fetting  afide  all  that  has  been  done  in  black  and  odious  Colours  on  his  late  Majefty.     In 

Oppofition  to  that  Dodtrine  ;    and  when,  by  thefe  making  good  which  Article  againft  the  Dodor,  I 

Means,   the  Way  is  made  clear  to  another's  Title,  hope  the  Gentlemen  that  have  Ipoke  before  me 

the  People  are  ready  inftruded  to  fubmit  to  what-  will  excufe  me,  if  I  make  ufe  of  another  Method 

ever  Ihall  be  impofed  upon  them.  than  what  they  have  done;    which  I  fhall  do,  not 

It  may  be  expeded,  after  I  have  faid  thus  much  mifliking  the  Courfe  they  have  taken,   nor  that  I 

in  general,  that  I  fhould  proceed  to  fhew  in  what  think  the  Method  I  Ihall  take  is  better  than  theirs, 

Parts  of  the  Sermon  thefe  Alperfions  are  contain'd  :  but  only  becaufe  I  would  not  repeat  what's  faid  by 

But,  my  Lords,    that  Part  has  been  (b  fully  and  them,  which  I  am  fure  would  come  with  a  worfe 

diftindly  fpoke  to,  by  thofe  learned  Gentlemen  who  Grace  from  me,    than  it  did  from  them  ;    and  be- 

are  more  proper,  and  a  great  deal  more  able,    to  caufe  I  am  fure  what  was  faid  is  very  well  remem- 

manage  that  Province,  that  I  will  not  mifpend  your  bred  by  your  Lordfhips.     What  I  fhall  offer  is,    I 

Lordfhips  Time,  by  repeating  what  has  been  already  think,  fomewhat  to  the  Purpofe,  and  was  not  men- 

fo  fully  and  juftly  made  out ;    but  fo  much  I  will  tioned  by  the  Gentlemen  before.    As  to  the  Paffages 

venture  to  fay,    That  if  we  remove  the  Rubbage,  taken  out  of  the  Sermon  to  prove  the  Dodor  guil- 

with  which  the  Dodor  has  an  excellent  Talent  at  ty  of  the  Fad  of  this  firfl  Article,  they  have  been 

puz-zling  Common  Senfe,  and  bring  together  the  fe-  fo  fully  open'd,    and  fo  very  well  applied,  that  I 

vera!  Sentences,  that  can  only  be  relative  to  one  ano-  have  very  little  to  add  to  what  has  been  faid ;  I  Ihall 

ther,  'tis  impolliblc  for  the  Art  of  Man  to  make  any  therefore  only  fay,  that  the  Claufe  of  his  Sermon, 

Inferences  or  Conftrudions,  fo  clofe  and  ftrong,  as  wherein  he  afferts,   that  "  The  grand  Security  of 

the  plain  and  genuine  Senfe  of  the  whole  Scope  of  "  our  Government,  and  the  very  Pillar  on  which  it 

his  Sermon,    muft,  at  firft  View,  fuggeft  to  every  "  ftands,  is  founded  upon  the  ileady  Belief  of  the 

Man's  Underftanding.      And  all  that  the  Dodor  "  Subjcds  Obligation  to  an  abfolute  and  uncondi- 

alledges  in  his  Defence,  is,  that  in  the  Revolution  "  tional  Obedience  to  the  fupream  Power  in  all 

there  was  no  Refiftance  at  all;  and  that  the  King  did  "  things  Lawful,  and  the  utter  Illegality  of  Rclift- 

utterly  difclaim  any  fuch  Imputation.     But  furely,  "  anceuponanyPretencewhatfoever",  he  lays  down 

my  Lords,  it  cannot  be  now  neceffary  to  prove  Re-  not  as  a  Dodrine  he  would  teach  his  Congregation  ; 

iiftance  in  the  Revolution;    I  fhould  as  well  exped  but  in  order  to  draw  an  Argument  from  thence  for 

that  your  Lordfhips  would  delirc  me,  for  Form's  fome  other  Purpofe ;    and  what  that  is,    appears 

fake,   to  prove  the  Sun  fhines  at  Noon-day.      If  plainly  afterwards.  For  having  alledged  fome  Things 

then,  there  was  moft  undoubtedly  Refiftance  ufed  not  proper  for  the  Occafion  for  which  the  Day  upon 

to  bring  about  the  Revolution,  it  will  follow  that  all  which  he  preach'd  wasSolemniz'd,  he  adds,  "  Our 

the  Cenfures,   which  are  fo  freely  beftowed  upon  "  Adverfaries    think    they    effedually   ftop    our 

Refiftance  in  general,  muft  attend,  and  will  be  im-  "  Mouths,   and  have  us  fure  and  unanfwerable  on 

puted  to  theKcvo\ution:  Andit'Re/iJiance  be  utterly  "  this  Point,    when  they  urge  the  Revolution  of 

Jllegaif  Kfofi  any  Pretence  'nnhatfoiwr ;  if  it  is  a  &>/,  *'  this  Day  in  their  Defence  ;  but  certainly  they  are 
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"  the  greatell  Enemies  of  that,  and  his  late  Maje- 
*■'■  fly,  and  the  moft  ungrateful  ibr  their  Deliverance, 
"  who  endeavour  to  call  luch  black  and  odious 
"  Colours  upon  both.  How  often  mult  they  be 
"  told,  that  the  late  King  himfelf  folemnly  dif- 
"  claimed  the  leaft  Imputation  of  Rcfillance?"  By 
which  'tis  plain,  that  the  Polition  of  the  Subjeds 
Obligation  to  an  abfolute  and  unconditional  Obedi- 
ence to  the  Supream  Power  laid  down,  was  only  to 
Ihock  and  lay  odious  Colours  upon  the  Revolution, 
or  the  Means  whereby  it  was  brought  about ;  he 
knowing  that  the  Means  whereby  the  Revolution 
was  brought  about  was  by  Force,  and  he  knew 
it  was  lb  declared  by  the  Ad:  of  Parliament  made 
in  the  firll  Year  of  King  JVilliam  and  Queen  Mary^ 
for  preventing  vexatious  Suits  againll  fuch  aa  ailed 
in  order  to  the  bringing  in  the  late  King  and 
Queen.  And  tho'  he  would  inlinuate  that  the  fame 
was  not  done  by  Force,  I  mull  own  he  does  not 
aflert  that  either  it  was  or  was  not  done  by  Force-  but 
he  llrongly  inlinuates  it  was  not  done  by  Force, 
when  he  ailcrts,  tho'  untruly,  that  the  late  King 
difclaim'd  any  Relillance  upon  his  coming.  I'll 
fay  nothing  more  as  to  that  Matter;  and  nothing 
as  to  that  other,  that  has  been  largely  open'd,  re- 
lating to  the  Subjeds  Obligation  to  an  abfolute 
and  unconditional  Obedience  to  the  Supream  Power ; 
the  rather,  becaufe,  if  it  was  doubtful,  the  Ads  of 
Parliament  mentioned  in  the  Preface  to  the  Articles, 
whereby  the  Revolution  has  been  declared  to  be  a 
glorious  Enterprize,  and  the  Means  whereby  it 
was  brought  about  jullified,  have  determin'd  that 
Matter  ;  and  becaufe  your  Lordlliips,  as  I  think, 
will  not  fuffer  the  Dodor  or  his  Council  to  fay 
any  thing  againll  the  Revolution,  or  the  Means 
whereby  it  was  brought  about. 

The  Commons  oi  Great  Britain  own  your  Lord- 
fliips  to  be  the  Supream  Court  of  Judicature  in 
this  Government,  but  yet  they  think  that  Ad:s  of 
Parliament,  whereof  your  Lordihips  are  in  part  the 
Makers,  are  as  binding  upon  your  Lordihips,  as  a 
Court  of  Judicature,  as  they  are  upon  any  Court  of 
Welimiiijier-Hall^  where  Matters  determin'd  by  A<51 
of  Parliament  are  never  fuffer'd  to  be  difputed  af- 
terwards \  but  I  own,  what  is  prad:is'd  in  JVeJimin- 
Jier-Hall  is  not  a  Rule  whereby  your  Lordfhips 
ought  to  be  govern'd,  and  therefore  I  rely  only  up- 
on the  Realon  of  what  I  aflerted  ;  for  altho'  your 
Lordihips  are  the  Supream  Court,  and  from  whom 
no  Appeal  lyes  to  any  other  Court  of  Judicature, 
yet  your  Lordihips,  as  you  are  Part  of  the  Legi- 
flature,  are  greater  than  you  are  in  your  Judicial 
Capacity,  in  which  you  are  fubjed:  to  the  Law ; 
tho'  in  your  Legillative  Capacity,  in  Concurrence 
with  two  other  Powers,  you  are  above  the  Law.  It 
is  therefore  incongruous,  that  a  Court  of  Perlbns 
of  lefs  Power  fliould  judge  otherwife  than  the  Court 
of  greater  Power  had  determined ;  but  this  I  fub- 
mit  to  your  Lordihips,  and  am  fure  the  Gentlemen 
of  Council  with  the  Dodor  know  their  Duty  fo 
v/ell  in  this  Matter,  that  they  will  not  give  your 
Lordfhips  the  Trouble  of  an  Admonition  upon  this 
Occalion.  I  won't  add  more  upon  this  Subjed:, 
but  proceed,  with  your  Lordfhips  PermiHion,  to 
prove  the  Dodor  Guilty  of  what  he  is  charg'd 
with  in  this  firft  Article,  by  the  Dodrine  by  him- 
felf laid  down  in  his  Sermon,  and  admit  for  Ar- 
gument-fake the  fame  to  be  true;  tho'  this  I  mufl 
affert,  that  he  carries  the  Dodrine  fomewhat  far- 
ther than  the  Apollles  did  in  fome  Refped,  but  in 
other  Rcfpeds  feems  to  rellrain  it  more  than  they 
did.     In  the  reflraining  Part  he  feems  to  confine 
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the  abfolute  and  unconditional  Obedience  to  Things 
lawful ;  which  Rcllraint  looks  like  fomething,  but 
in  Truth,  upon  Examination,  is  nothing;  forfup- 
pofc  the  Supream  Power  commands  the  Subjedl 
to  do  fomething  which  it  thinks  is  Lawful,    but 
the  Subjell  not  willing  to  obey,    pretending  the 
thing  to  be  Unlawful,  the  true  Reafons  being  that 
they  are  chargeable,  troublefome,  hazardous,  or  the 
like;  in  this  Cafe  who  is  to  be  judge,  the  Supream 
Power,  or  the  Subjed  ?  In  the  ReaTon  of  the  thing, 
neither  of  them  are  proper  Judges;  for  the  Supream 
Power  will  be  byafs'd,  by  Reafon  of  the  Command 
given  by  them  at  firll,    and  will  be  afliam'd  to 
own  what  they  commanded  was  Unlawful,    and 
therefore  will  give  Judgment  on  their  own  lide,  to  ju- 
flity  themfelves  in  what  they  have  commanded ;  and 
the  Subjed:  will  be  as  much  byafs'd  for  the  fame 
Reafon  that  he  was  at  firll  diffiitisfied  with  the 
Command.     And  there  being  no  higher  Power  oi^ 
Authority  to  appeal  to  than  the  Supream  Power, 
that  mull  needs  be  the  Judge,    from  whom  there 
can  be  no  Appeal.     But  perhaps  the  Dodor  aud  I 
differ  in  the  Perfons  in  whom  the  Supream  Power 
is  lodg'd;    for  the  Dodor  has  not  mention'd  that 
Matter,    either  in  his  Sermon,    or  in  hU  Anfwer 
to  the  Articles  ;  but  I  hope,  in  the  Anfwer  he  is 
to  give  to  what's  now  objeded  againll  him,    he 
will  tell  us  in  whom  that  Power  is  lodg'd.     I'll  tell 
him  in  whom  I  think   it  is  lodg'd  ;    I  think  it  is 
lodg'd  in  the  Queen's  Majclly,  The  Lords  Spiritual 
and  Temporal,  and  Commons  in  Parliament  affem- 
bled :    And  I  think  when  the  Ads  mentioned  in 
the  Impeachment  did  pafs  (except  the  Adl  for  de- 
claring the  Rights  and  Liberties  of  the  Subjed)  the 
Supream  Power  was  lodg'd  in  the  late  King  Willi cmi 
and  Queen  M/rj',  and  the  Lords  Spiritual  and  Tem- 
poral and  Commons  in  Parliament  aflembled.     But 
as  the  Dodor  feems  to  have  rellrain'd  his  Dodrine 
of  Non-Refiftance,    he  has  as  much  enlarged  his 
Dodrine  of  abfolute  Obedience ;    for,    as  I  think, 
what  hitherto  written  or  allcrted,  upon  the  Occaf  ion 
of  that  Matter,   went  no  further  than  Paflive  Obe- 
dience and  Non-Reiillance ;  but  the  Prifoner's  Do- 
drine extends  to  Adive  Obedience  as  well  as  Paf- 
live; becaufe,   as  I  think,  the  Words  of  the  Apo- 
flles,  from  whom  this  Dodrine  is  taken,  feems  to 
rellrain  it  only  to  Paffive  Obedience  and  Non-Reli- 
flance;  and  the  Reafons  why  the  Apollles  inculca- 
ted no  other  Obedience,  as  I  believe,  was,  becaufe. 
that  was  fulficient  to  fecure  the  Government  under 
which  the  Apoflles  liv'd,    which  was  the  Roman 
Government,    and  which  flood  in  Fear  of  no  Fo- 
reign Force,   and  which  Govermcnt  was  faid  and 
believ'd  could  not  be  ruin'd  but  by  its  own  Sub-* 
jeds,    which  afterwards  prov'd  to  be  true.     That 
that  their  Dodrine  was  the  Dodrine  of  Chrilti- 
anity,  and  truly  fo  called,  I'll  readily  agree  to  the 
Prifoner ;  but  I  do  not  think  thatChrillianity  intro* 
duc'd  that  Dodrine  into  the  World;  for  I  think,  as 
the  Dodor  does,  that  it  was  as  antient  as  Govern- 
ment,   becaufe  it  was  impoOible  that  Government 
could  fubfill,  unlefs  fupported  by  its  Subjeds;  but 
how  antient  that  Dodrine  was,   can't  be  allerted, 
without  knowing  how  Government  came  to  be  in- 
troduc'd  into  the  World.     If  it  was  Patriarchal,  as 
fome  have  alTerted,    it  was  as  antient  as  Jdam-^   if 
it  was  introdnc'd  by  Conqucfr,    then  its  Date  was 
no  higher  than  Nimrod-^    if  it  was  by  Compad, 
then  I  can't  fay  when  it  began ;  but  this  is  certain, 
that  it  was  as  antient  as  the  Ionian  People,  which 
was  above  feven  hundred  Years  before  the  coming 
of  our  Saviour;   but  how  long  before  the  Roman  , 
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Name  was  known,  I  can't  take  upon  me  to  fay. 
But  tho'  this  Do6lrtne  was  not  introduced  by  Chri- 
ftianity,  yet  I  think  it  may  well  and  properly  be 
call'd  the  Chrillian  Dodrine  ^  for  tho'  amongA  the 
Heathens  it  was  a  political  Law,  and  oblig'd  (as 
other  Laws  did)  for  fear  of  Puniihment  ^  yet 
Chriftianity  firll:  prefs'd  this  Dodtrine  upon  the 
Confcience  of  the  Subjcil,  which  no  other  Religi- 
on did,  and  that  was  fuiiicient  to  cntirie  it  to  the 
Nameof  Ghrillian.  Butthe  Dodlor,  aslliiid,  has 
carry'd  it  farther  than  the  Words  of  the  Apoftles 
did,  extending  it  to  an  adive  Obedience,  which 
the  Words  of  the  i^poftlcs  do  not  warrant,  in  the 
Striftnefs  of  the  ExprclFions.  But  yet  I  won't  con- 
telt  with  the  Dodtor  in  that  Matter ;  for  if  the 
Dodrine,  as  preach'd  by  the  Apoftles,  was  fuffici- 
ent  to  I'ccure  the  Government  they  liv'd  under,  as 
it  was,  and  that  Dodlrine  is  not  fufficient  to  fecure 
the  Government  we  now  live  under,  as  it  is  not  ^ 
the  Doftor  might  very  well  think,  that  what  he 
now  ufferts,  by  the  Equity,  as  we  call  it  (that  is) 
the  Reafon  of  the  Dodrine  preach'd  by  the  Apo- 
ftles, was  well  warranted. 

Having  thus  ftated  the  Matter  of  the  Subjeds 
Obedience  to  theSupream  Powers,  in  which  I  have 
agreed  with  the  Dottrine  fet  forth  in  the  Sermon,^ 
l"'can't  imagine  how  the  Dodor  can  juftify  himfelt 
in  declaring  againft  the  Revolution,  as  he  has  done; 
when  he  knows,  as  well  as  any,    that  the  Revolu- 
tion has  been  juftified  by  the  Supream  Power,    in 
the  Ads  of  Parliament  mentioned :  For  certainly  it 
muft  be  granted,  that  the  Dodrine  that  commands 
Obedience  to  the  Supream  Power,   tho'  in  Things 
contrary  to  Nature,  even  to  fuffer  Death,  which  is 
the  higheft  Injuftice  that  can  be  done  a  Man,   ra- 
ther than  make  an  Oppolition  to  the  Supream  Pow- 
er ;    becaufe  the  Death  of  one,  or  fome  few  private 
Perfons,  is  a  lefs  Evil  than  difturbing  the  whole  Go- 
vernment;  that  Law  muft  needs  be  underftood  to 
forbid  the  doing,   or  faying  any  Thing  to  difturb 
the  Government,  the  rather,    becaufe  the  obeying 
that  Law  cannot  be  pretended  to  be  againft  Nature  : 
And  the  Dodor's  refufing  to  obey  that  implicit 
Law,    is  the  Reafon  for  which  he  is  now  profecu- 
tcd  ;  tho'  he  would  have  it  believ'd,  that  the  Rea- 
fon he  is  now  profecuted,  was  for  the  Dodrine  he 
allerted   of    Obedience   to  the   Supream  Power; 
which  he  might  have  preach'd  as  long  as  he  had 
plcas'd,  and  the  Commons  would  have  taken  no  Ol- 
fence  at  it,  if  he  had  ftopt  there,  and  not  have  taken 
upon  him,  on  that  Pretence  or  Occalion,  to  have  caft 
odious  Colours  upon  the  Revolution.      If  he  is  of 
the  Opinion  he  pretends,    I  can't  imagine  how  it 
comes  to  pafs,  that  he  that  pays  that  Deference  to 
thcSuprcamPower,has  preach'd  fo  dircdly  contrary 
to  the  Determinations  of  the  Supream  Power  in 
this  Government ;    he  very  well  knowing  that  the 
Lawfulnefs  of  the  Revolution,    and  of  the  Means 
whereby  it  was  brought  about,  has  already  been  de- 
rermin'ti  by  the  aforefaid  Ads  of  Parliament ;  and 
do  it  in  the  worft  manner  that  he  could  invent.    For 
qucftioning  the  Right  to  the  Grown  here  in  Eng- 
latjd^  has  procur'd  the  ftiedding  of  more  Blood,  and 
caus'd  more  Slaughter,    than  all  the  other  Matters 
tending  to  Dlfturbances  in  the  Government  put  to- 
gether.    If  therefore  the  Dodrine  which  the  Apo- 
ftles had  laid  down,  was  only  to  continue  the  Peace 
of  the  World,  as  thinking  the  Death  of  fome  few 
particular  Perfons  better  to  be  born  with  than  a  Ci- 
vil W'ar  -,    fure  it  is  the  higheft  Breach  of  that 
Law,   to  queftion  the  firft  Principles  of  this  Go- 
vernment. 


It  is  not  forgotten  ho\v  much  Blood  was  fpilc 
upon  the  Account  of  the  Title  between  the  Houfes 
of  Turk  and  Lancafter,  in  which  the  Learned  in 
the  Law  did  differ ;  and  the  fetting  on  Foot  that 
Queftion  of  the  Title  of  the  prefent  Government, 
which  was  above  twenty  Years  ago  determin'd,  and 
that  Determination  acquiefc'd  in  from  that  Time 
till  now,  in  all  Probability,  if  not  fupprefs'd,  would 
tend  to  as  great  Mifchief  as  that  War  entail'd  on 
the  Nation.  But  yet  the  Dodor,  who  preaches  up 
the  Subjeds  Submiftion  to  the  Supream  Power, 
even  to  Death  it  felf,  thinks  he  hath  not  only  a  Li- 
cenfe,  but  a  Command  from  God,  to  enquire  into 
the  late  King  and  Queen's  Right  to  the  Crown  ; 
and  to  blow  a  Trumpet,  to  let  his  Fellow-Subjeds 
to  cut  one  another's  Throats  upon  that  Account. 
This  furely  is  the  abfurdeft  Conftrudion  of  a  Text  ^ 
that  ever  was  made;  and  yet  this  I'll  fiy  is  the  j 
Cafe,  if  you'll  compare  the  Prifoner's  Pradice  with  j 
his  Dodrine. 

Methinks  the  Dodor  ought  to  have  confider'd 
what  our  Saviour  and  his  Apoftles  did  in  their 
Time  :  We  don't  find  that  any  of  them  ever  que- 
ftion'd  the  Title  of  the  Emperors  under  whofe  Go- 
vernment they  liv'd ;  or  ever  faid  any  thing  relat- 
ing to  their  Titles,  or  that  Power  they  exercis'd  ; 
and  yet  if  they  had  thought  it  lawful  or  expedient, 
they  had  juft  Occalions  to  have  done  it.  St.  yobf/y 
the  Survivor  of  the  Apoftles,  liv'd  (as  'tis  faid)  to 
the  Time  of  Trajan  ;  fo  that  by  that  Account  he 
liv'd  under  thirteen  Emperors,  including  jiiigujfns 
and  Trajan  ;  and  yet  neither  of  them  had  fo  much 
as  a  Pretence  of  Right  to  the  Empire,  according  to 
the  Opinion  we  have  of  that  Right  now.  The  firll 
and  laft  of  thofe  Emperors  were  the  very  beft  the 
Romans  had,  except  perhaps  Tttus  Vefpajian ;  and 
yet  Augujius  came  to  the  Empire  by  theworft 
Means  of  any  of  them,  for  he  waded  thro'  a  Sea 
of  Blood,  and  was  guilty  of  a  great  many  Ads  of 
Treachery  and  Cruelty:  But  alter  the  World  had 
reap'd  fo  many  Benefits  by  his  Excellent  Govern- 
ment, it  forgot  the  Iniquity  of  the  Means  whereby 
the  Empire  was  obtain'd.  And  the  br ft  Means  of 
obtaining  the  Empire,  by  the  following  Emperors, 
till  the  Time  of  Titus  Vefpa/ian^  were  by  Force, 
and  moft  of  them  by  treacherous  Murders ;  and 
yet  we  don't  find,  that  either  our  Saviour,  or  his 
Apoftles,  reproach'd  any  of  thofe  Emperors  with 
the  Injuftice  of  the  Means  whereby  they  became  fo. 
And  methinks  it  would  have  become  the  Dodor  to 
have  follow'd  thole  good  Examples.  But  the  Dodor 
is  of  another  Opinion ,  and  thinks  the  aforefaid  Words 
of  I/aiaby  to  Cry  aloud,  &c.  do  well  warrant  that  his 
Opinion  ;  not  confidering  that  that  Prophet  had 
that  exprefs  Command  from  God,  for  reproving 
the  Hypocrify  of  the  yeivs :  And  if  the  Dodor 
had  the  like  Command  for  Preaching  as  he  has 
done,  I  think  he  has  quoted  a  good  Authority^ 
for  fo  doing  ;  but  he  muft  give  us  a  better  Prool  of 
fuch  Command  that  hitherto  he  hath  done. 

If  he  thinks  the  Command  given  to  Ifaiah  ex- 
tends to  him  ;  how  came  it  to  pafs  that  the  Apo- 
ftles did  not  think:  that  the  fame  Command  extend- 
ed to  them?  Did  not  they  live  nearer  the  Time  of 
Ifaiah  ?  Were  not  they  acquainted  with  the  Wri- 
tings of  I/aiab,  as  well  or  better  than  the  Dodor, 
and  fo  might  have  known  the  Authority  given  to 
that  Prophet  better  than  the  Dodor  ?  but  yet  for- 
bore to  do  as  the  Dodor  has  done :  And  their  hav- 
ing forborn  fo  to  do,  cannot  proceed  from  any 
other  Reafon,  than  that  they  thought  thofe  Words 
did  not  extend   to  the  Apoftles;    or   that  they 

thought 
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thought  it  was  not  lawful  or  expedient  for  them 
to  queftion  the  Title  of  thofe  Princes,  or  the  Ju- 
ftice  or  Means  whereby  they  obtain'd  it. 

I'll  only  add  to  this  Matter,  That  if  the  Dodor 
had  been  contented  with  the  Liberty  he  took  of 
preaching  up  the  Duty  of  Paffive  Obedience  in  the 
moft  extenlive  Manner  he  had  thought  fit,  and 
would  have  ftojpp'd  there,  your  Lordfhips  would  not 
have  had  the  Trouble,  in  relation  to  him,  that  you 
now  have;  but  it  is  plain,  that  he  preached  up  his 
abfolute  and  unconditional  Obedience,  not  to  con- 
tinue the  Peace  and  Tranquility  of  this  Nation,  but 
to  fet  the  Subjects  at  Strife,  and  to  raife  a  War  in 
the  Bowels  of  this  Nation  ;  and  it  is  for  this  that 
he  is  now  profecuted ;  tho'  he  would  fain  have  it 
believed,  that  the  Prolecution  was  for  preaching 
the  peaceable  Doctrine  of  abfolute  Obedience. 

I  can't  but  take  Notice  of  the  Scandal  the  Dodlor 
charges  upon  the  late  King,  as  if  when  he  landed 
here,  he  had  difclaimed  all  manner  of  Imputation 
of  Refiftance ;  than  which  nothing  is  more  untrue, 
even  by  his  own  ConfelRon  in  his  Anfwer,  and  the 
Words  of  the  Declaration  mentioned  in  the  Prbt 
of  the  Sermon,  tho'  no  Part  of  the  Sermon ;  where- 
by he  pretends  to  explain  himfelf,  by  faying,  he 
intended  a  Difclaimer  of  Refiftance  in  order  to  a 
Conqueft  \  than  which  nothing  could  be  more  ab- 
furd:  For  never  was  a  Conqueft  made,  or  ever  will 
be  made,  by  bare  Refiftance  \  nor  ever  was  there  a 
weaker  Thing  charged  upon  a  Prince,  than  to  make 
him  difclaim  all  Refiftance,  at  a  Time  when  he  was 
a6lually  making  War  :  For  his  bringing  an  armed 
Force  of  that  Number  he  did  into  this  Kingdom, 
with  a  great  Train  of  Artillery  with  him,  was  mak- 
ing War  by  the  Law  of  Nations,  and  then  and 
now  by  the  Law  of  Great  Britain  :  And  he  hath 
charged  the  Prince  of  Orange  with  an  Aft  of  the 
higheft  Treachery,  in  pretending  Peace,  when  he 
actually  made  War. 

The  laft  Matter  I  fhall  take  Notice  of,  are  the 
Words  in  the  nineteenth  Page  of  the  Doctor's  Ser- 
mon ;  viz.  'That  old  Leaven  of  their  Forefathers  is 
Jfill  ivorking  in  the  prefent  Generation  ;  that  this 
traditional  '■Toifon  jiill  remains  in  this  Brood  of  Vi- 
pers^ to  Jiing  US  to  Death^  is  ftijficiently  vi/ibky  as 
to  the  dangerous  Encroachment  they  noiv  make  upon 
our  Government^  and  the  treafonable  RefleSiion  they 
have  publiped  upon  her  Majefiy^  God  hlefs  her! 
•whofc  Hereditary  Right  to  the  Throne  they  have  had 
the  Impudence  to  deny  and  cancel^  to  make  her  a 
Creature  of  their  oison  To'-^jer  ;  and  that  by  the 
fame  'principles  they  placed  a  Crown  upon  her, 
they  tell  us,  they  (that  is,  the  Mob )  may  re-ajfume 
it  at  their  'Tleafure.  Now  I  think  it  cannot  be 
doubted  who  it  is  the  Dodlor  means  by  the  Word 
Mob,  which  is  the  People  of  England :  For  tho' 
the  Word  Mob  is  a  Cant  Word  amongft  a  Sort  of 
People  called  Gyplics,  and  v/ith  them  fignifies  the 
Meaneft,  or  the  Scum  or  Dregs  of  the  People,  yet 
as  the  Dodor  has  ufed  it  in  this  Place,  it  can  figni- 
iy  nothing  elfe  than  thcBody  of  the  People  of  £/;^- 
land;  of  whom,  I  think,  }our  Lordfliips  do  not 
think  it  beneath  }ou  to  be  thought  a  Part,  and  the 
chiefeft  Part :  For  he  aiierts,  They  fa}-,  that  they 
placed  a  Crown  npon  her  Majcfty ;  and  from  thence 
makes  an  Inference,  that  they  may  re-affume  it  at 
their  Pleafure;  which  caa  be  intended  nothing  elfe 
than  what  was  done  in  refpcft  of  her  Majefty  by 
the  Bill  of  Rights  ;  wherein  'tis  faid,  "  That  the 
"  Lords  Spiritual  and  Temporal,  and  Commons  in 
"  Parliament  aflcmblcJ,  did  declare  her  Majefty, 
*'  atiter  the  Death  of  the  late  King  and  late  Queen, 


"  without  Heirs   of  her   Bodv,    was  lawful  and 
"  rightful  Queen  of  this  Realm.      Now,    tho'  her 
Majefty  hath  an  Hereditary  Right  and  Title  to  the 
Crown,   and  fo  ilac  is  not  fo  much  concerned  in 
the  Declaration  by  the  laid  Ad,    as  the  laft  King 
and  Queen,  in  what  that  Ad  conferred  uoon  them, 
which  was  done  only  by  the  People  0/  England^ 
under  the  Denomination  of  Lords  Spiritual  and 
Temporal,    and  Commons   in    Parliament   aflem- 
bled :    And  if  that  did  not  confer  a  Title  to  the 
Crown  on  the  late  King  and  Queen,  they,  who  were 
in  their  Lives  Time  thought  to  be  lawful  and  right- 
ful King  and  Queen  of  thele  Realms,  by  the  Dodtor's 
Reafoning,  were  no  better  that  the  I'iurpers  of  ano- 
ther's Right.     And  tho'  that  Bill  of  Rights  was  af- 
terwards confirmed  by  an  Ad  in  the  fccond  Year  of 
their  Reign,  yet  that  will  not  at  all  mend  the  Mat- 
ter; for  if  they  did  not  obtain  a  Right,  by  the  Bill 
of  Rights,  to  the  Crown  of  thefe  Realms,  they  were 
no  more  King  and  Queen  of  thefe  Realms,  than  they 
were  before  the  faid  Bill  oi  Rights.   But  the  Truth 
is,    that  when  a  Government  is  brought  out   of 
Frame,  by  the  extraordinary  Steps  of  aPrince,  'tis  3 
vain  thing  to  hope  that  it  ever  can  be  let  right  by  re- 
gular Steps ;  this  never  was  done,  nor  ever  will  be 
done:   But  thofe  Methods  which  were  ncceflary  to 
fet  the  Government  in  a  right  Frame  again,  have 
been  always  taken  to  be  legal,    tho'  by  the  Nicety 
of  Law  it  could  not  be  well  juftified.     Upon  the 
Change  of  Government  from  Richard  the  Second  to 
Henry  the  Fourth,    the  Parliament  called  in  the 
Time  oi Richard  t\it  Second,  and  by  his  Authority, 
continued  to  fit  in  the  Time  oi  Henry  the  Fourth, 
and  paf fed  feveral  Ads  in  the  Time  of  Henry  the 
Fourth ;  which  was  never  pradifed  before,  nor  war- 
ranted by  any  Laws  that  we  know  of;  yet  what  was 
done,  was  allowed  to  be  legal.     To  the  fame  Pur- 
pofe  was  that  ^vhich  was  done  in  the  Time  of  Hen- 
ry the  Seventh  :    For  he  and  thofe  of  his  Friends 
being  attainted  of  High-Treafon,  which,  accordint^ 
to  the  Rules  of  Law  at  that  time,    prevented  the 
Defcent  of  the  Crown  on  him ;  and  his  Friends  be- 
ing moftly  attainted,  were  uncapable  of  Sitting  in 
Parliament  till  thofe  Attainders  were  reverfed,  which 
could  not  be  done  but  by  Ad  of  Parliament,   or 
the  Court  o\^  King's-Bench-  3s\^  he  did  not  care  to 
have  a  Parliament,  till  his  Friends  were  capable  of 
fitting  there ;    nor  could  he  make  Judges,    till  he 
was  King  ;    which  Difficulty  feemed  to  be  infupe- 
rable :  But  the  Judges  made  a  Refolution  according 
to  the  Exigence  of  the  Thing,  and  declared  that  Sir 
William  Stanley's,  placing  the  Crown  upon  the  Earl 
o^Richmond's'H.e.^d,  purged  his  Attainder,  and  he 
thereby  became  from  thenceforwards  King  oi Eng- 
land,   and  the  King  thereby  enabled  to  conftitute 
Judges,  and  the  Judges  to  reverfe  the  Attainder  of 
all  the  King's  Friends.  'Tistrue,  ii/i?;/rj' the  Seventh 
married  the  Heirefs  of  the  Houle  of  Tork,  and  was 
thereby  (as  we  now  think)  King  in  Right  of  his 
Queen ;    but  he  never  would  own  her  Title  to  the 
Crown,    nor  ever  fuffered  her  to  join  with  him 
in  any  Ad  of  Government,   nor  ever  declared  by 
what  Title  he  pofiefs'd  the  Crown ;    but  yet  none 
of  the  Ads  paifed  in  his  Time,  nor  any  Thing  then 
tranfaded,  was  afterwards  queftion'd  upon  the  Ac- 
count of  his  Title  to  the  Crown.     'Tis  true,  there 
was  an  Ad  pafs'd  in  his  Time,   that  indemnified 
fuch  as  fhould  obey,    or  afiift  the  King  that  was  in 
Being,  whether  he  had  Right  to  the  Crown  or  no : 
But  if  he  had  not  been  allowed  to  be  King  before 
the  paffing  of  that  Ad,  the  Ads  of  Parliament  that 
palled  in  his  Time  would  have  been  of  no  more  Va- 
4  S  2  lidity. 
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U-iitv,  than  the  Afts  paff^d  in  the  Time  of  Crom- 
well, or  any  other  Ufurpcr.     Whereby  'tis  plain, 
that  the  Dodor  now,  and  the  Perfons  who  had  the 
bciT;  Knowledge  of  Matters  of  this  kind  in  thofe 
Days,  dilagreed  in  Opinion,     And  I  can't  but  take 
notice,  that  the  Doitor,  notwithllanding  his  little 
Knowledge  in  the  Matters  he  difcourfes  of,  makes 
the  Declaration  by  Parliament  oi  the  Queen's  Ti- 
tle to  the  Crown,    to  be  the  cancelling  of  her  Ti- 
tle by  Defcent ;    and  therefore  he  feems  to  advife 
her  Majefty,   to  quit  that  Title  Ihe  claims  from 
her  People,   and  to  rely  upon  her  Title  by  Inheri- 
tance. Whereas,  if  the  Dodor  had  but  known  what 
our  Laws  allow,  or  if  he  had  read  any  thing  of  this 
Matter,  he  would  have  known  that  thofe  Titles  did 
by  no   Means  difagree,    but  were  conliftent  with 
one  another ;  and  that  Princes  that  fometimcs  have 
claimed  by  fcveral  Titles,    would  not  make  their 
Choice  of  which  they  relied  on.    Henry  the  Eighth, 
who  was  Heir  of  the  Houle  o(Tork  and  Lai/cajfer^ 
never  declared  on  which  Title  he  relied.     Queen 
Elizabeth,  after  the  Death  of  her  Brother  and  Sifter, 
claimed  as  Heir  to  Henry  the  Eighth,  and  was  like- 
wife  Devifee  of  the  Government  of  England  by  the 
Will  of  her  Father,    who  was  (by  Ad:  of  Parlia- 
ment) enabled  to  give  it  by  his  Will  to  whom  he 
pleafcd:    But  notwithftanding  that,  Ihc  defircd  to 
have  an  A&  of  Parliament,  which  Ihe  had,  declaring 
her  to  be  Queen  oi' England,  &c.  Which  Aft  ot  Par- 
liament was  to  the  fame  Purpofe,  as  was  the  Bill  ot 
Rights  in  rcfped  of  her  Majefty's  Title  to  the 
Crown.     I'll  trouble  your  Lordihips  with  no  more, 
to  prove  the  Prifoner  guilty  of  the  Grimes  charged 
upon  him  by  the  firft  Article  of  the  Impeach- 
ment ;    but  I  cannot  but  obferve  fomc  aggravating 
Circumftances  of  the  Prifoner's  Crime.      As  firft, 
That  theDodrinein  the  Impeachment  was  preach'd 
by  a  Divine  of  the  Church  of  England  as  by  Law 
eftablilhed :  For  a  Divine  of  the  Church  of  England 
is  a  Perfon  of  that  Credit,  that  the  People  are  rea- 
dy to  alfent  to  what  he  fays,    without  coniidering 
what  the  fame  is,   or  how  made  out.     In  the  next 
place,'Twas  preach'd  in  theCathedral-Church  of  the 
Metropolis  of  this  Kingdom :  Had  it  been  preach'd 
in  fome  obfcure  Country  Town,  'twould  have  hardly 
been  taken  Notice  of     In  the  third  Place,/Twas 
preach'd  before  the  Lord  Mayor  and  Court  of  Alder- 
men of  the  City  of  London,  and  fo  far  approv'd  of 
by  them,    or  fome  of  them,    as  to  be  commanded 
to  be  printed ;  for  which  Reafon,  what  he  preach'd 
hath  done  more  Mifchief  than  otherwife  'twould 
have  done ;    there  having  been  about  forty  thou- 
fand  printed,  to  viUfy  the  Revolution,  on  which  de- 
pend the  Security  of  the  Proteftant  Religion  both 
at  Home  and  Abroad,    and  the  SuccclTion  of  the 
Crown  in  the  Proteftant  Line,  the  Union  of  the  two 
Kingdoms,  the  Queen's  Bounty  to  the  poor  Clergy, 
and  feveral  other  Benefits  we  enjoy  by  the  Rc\o- 
lution,  and  amongft  others,    that  her  Majefty  was 
and  is  ^o  peaceably  poflcfs'd  o{  the  Crown.     For 
if  the  Force  before  the  Revolution,  which  fupprefs'd 
her  Majefty's  Hereditary  Right  to  the  Crown, 
had  not"  been  removed  by  the  Revolution,  as  'twas, 
that  her  Majefty's  Title  would  never  have  been 
able  to  have  exerted  it  felf :  And  if  ever  the  Dodor, 
or  any  of  his  Accomplices,  fliould  ever  be  able  fo  to 
Ihock  the  Revolution,as  to  remove  what  isbuilt  upon 
it,  I  doubt  that  Force  which  the  Revolution  remo- 
ved, will  return  again,  and  opprefs  the  Queen's  Ti- 
tle to  the  Crown,  as  it  did  before. 

I  can't  pafs  by  the  Dodtor'sAnfwer  to  the  Arti- 
cles, without  taking  Notice  of  one  Paffage  in  the 


fame,  viz.  Hard  is  the  Lot  of  the  Minijlers  of 
the  Go/pel,  if  when  they  Cite  the  Word  of 
God  in  their  general  Exhortations  to  '^tety  and  Vir- 
tue, the  feveral  Texts  by  them  Cited  jhotild  he  fiid 
to  be  by  them  meant  of  particular 'T^erfons  andThings. 
Now  I  muft  fubmit  to  your  Lordlhips  Judgment 
the  Unreafonablcnefs  of  this  Complaint ;  and  ^vhc- 
ther  the  feveral  Texts  and  Paffages  cited  by  him  in 
his  Sermon,  can  bear  any  other  Conftrudion  than 
what  has  been  made  ;  and  whether  it  be  not  the 
Duty  of  the  Preacher  to  deliver  himfelf  lb  in  the 
Pulpit,  that  his  Meaning  Ihould  not  be  doubtful  to 
his  Congregation.  The  Commons  of  Great-Britain 
don't  go  about  to  make  him  Alfent  or  Swear  to  what 
the  Supream  Power  hath  detcrmin'd,tho'  theDodor 
in  his  Sermon  has  thought  fit  to  impofe  Matters  of 
that  kind  upon  other  Perlbns,  fo  as  to  make  them 
Swear  to  them :  No,  the  Commons  of  Great- 
Britain  would  only  have  him  reftrain'd  from  pub- 
lilhing  any  thing,  and  efpecially  in  the  Pulpit, 
which  refleds  upon  the  Supream  Power ;  or  what 
they  have  or  lliall  determine,  which  even  the  niccft 
Gonlcicnce  never  yet  boggled  at.  I  can  add  more 
Aggravations  of  the  Dodor's  Grimes,  but  will  for- 
bear to  do  it,  rather  following  the  Example  of  the 
Commons  of  Great-Britain;  who  have,  indeed,  de- 
manded Judgment  againft  this  Perfon  of  your  Lord- 
lhips, but  they  have  done  it  in  Mercy  ;  for  they 
might  have  charg'd  thefe  Matters  againft  the  Dodor 
as  High-Treafon,  and  fo  it  has  been  done  in  Indid- 
ments  againft  fome  Divines,  in  a  Reign  known  to 
your  Lordlhips,  for  Matters  in  their  Sermons  lefs 
Heinous  than  thofe  for  which  he  is  impeached;  yet 
the  Commons  have  called  the  Matters  of  this  Im- 
peachment only  High-Crimes  and  Mifdemeanors  ; 
and  it  is  a  Rule  in  our  Law,  that  the  Court  in  which 
a  Profecution  is  had,  cannot  call  the  Crimes  greater 
than  what  the  Profecutor  thought  fit  to  charge  them, 
and  cannot  adjudge  a  greater  Punifhment  to  the 
Crimes  than  ufual ;  but  in  fome  Cafes  may  lelfen 
the  Punilhment  for  fuch  Crimes  ;  and  whatfoever 
Cenfure  your  Lordlhips  fhall  pafs  upon  this  Crimi- 
nal, the  Commons  of  England  will  acquiefce,  and 
be  well  fatisfied  with  the  fame. 

Major-General  IV  /T  Y  Lords ,  The  Gentlemen  who 
Stanhope.  1\  J^  fpoke  before  me  to  this  Arti- 
cle, have  laid  fo  much  to  it,  that  they  have  left  lit- 
tle to  me,  who  am  laft  in  it.  I  Ihall  therefore  par- 
ticularly apply  my  felf  to  make  out  to  your  Lord- 
lliips,  that  as  the  Prifoner  at  the  Bar  is  guilty  of 
the  Matter  charg'd  in  this  firft  Article,  fo  he  has 
done  it  (as  the  Preamble  of  the  Article  fets  forth) 
with  a  wicked  and  malicious  Intention  to  under- 
m.ine  and  lubvert  her  Majefty's  Government,  and 
the  Proteftant  Succclfion  as  by  Law  eftablifh'd;  to 
defame  her  Majeft) 's  Adminiftration  ;  to  afperfe 
the  Memory  of  his  late  Majefty,  and  to  traduce 
and  condemn  the  late  happy  Revolution;  as  in  the 
fame  Preamble  to  the  Articles  it  is  charged  againft 
him. 

My  Lords,  if  it  be  Truth,  (as  your  Lordlhips 
have  been  told  by  moft  of  the  Gentlemen  who 
went  before  me)  that  Non-Rcliftance,  allerted  in 
general  Terms,  docs  deftroy  the  Foundation  ol'thc 
Revolution,  the  prefentEftabliilimcnt,  and  her  Ma- 
jefty's Title  to  the  Crown,  and  the  Settlement  of 
the  Proteftant  Succclfion;  If  that  be  true,  it  is  as 
true,  that  the  Dodor,  who  has  advanced  that  Do- 
drine  in  general  Terms,  is  guilty  of  that  Charge  of 
intending  to  fubvert  the  Government :   And  then 
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your  Lordfhips  ought  to  proceed  againil  him,  as  an 
Enemy  to  the  Government. 

What  has  been  faid  by  the  Gentlemen  that  fpoke 
before  me,  concerning  the  Dodtrinc  of  Non-Refi- 
ftance,  has  been  faid  with  fo  much  regard  to  Truth, 
to  her  Majefty  and  her  Government,  that  I  am  per- 
fuaded,  nothing  that  has  been  faid  on  that  Subjed; 
can  juftly  be  mifconftrued.  But  on  the  contrary, 
to  alfcrt  in  general  Terms  the  abfolute  Illegality  of 
Reliftance,  on  any  Pretence  whatfoever,  (as  this 
Dodor,  and  all  the  profefs'd  Enemies  of  the  Go- 
vernment avowedly  do)  muft  be  undcrftood,  by  all 
impartial  and  thinking  People,  to  overthrow  her 
Ma  jetty's  Title  and  Government  •  iince  at  the  fame 
Time  that  theyskreen  themfelves  under  thefpecious 
Notion  of  profefling  Abfolute  andPaffive  Obedience 
to  the  Supream  Powers,  they  cannot  conceal  their 
true  Meaning;  That  the  true  and  real  Object  of 
their  darling  Dodrines,  fuch  as  ytis  Dmmim^  Noii- 
B^ejijiance^  the  Uudefeaftbk^  Uihilieiiabh^  Heredita- 
ry Right,  that  (I  fay)  the  true  Objed  of  thefe 
Dodtrincs,  is  a  Prince  on  the  other  fide  the  Wa- 
ter. They  could  not  otherways  be  confiftent  with 
themfelves.  For  in  the  fame  Breath,  in  the  fame 
Difcourfe,  to  preach  Palhve  Unlimited  Obedience 
to  Magiftrates,  and  to  revile  and  defame  the  Magi- 
llrates;  to  preach  Non-Rcliftance  on  any  Pretence 
whatfoever,  and  to  encourage  Sedition,  by  inveigh- 
ing in  the  ftrongell:  Manner  againft  the  Admiuiftra- 
tion ;  thefe  are  fuch  Contradidtions,  as  can  no  other- 
ways  be  reconcil'd,  no  otherways,  than  by  concluding, 
what  is  very  plain  from  their  Condud,  that  how- 
ever they  are  pleafed  to  colour  and  difguife  their 
Difcourfes,  their  true  End  is  only  to  difengage  and 
alienate  the  Peoples  Affedions  from  their  prcfent 
Governors ;  to  infinuate  to  them,  that  the  Founda- 
tion of  the  Revolution  was  wrong;  that  the  Revo- 
lution it  felf  was  an  Ufurpation ;  that  whatever 
has  been  built  upon  that  Foundation,  can  have  no 
Weight ;  and  to  milreprefent  thofe  who  had  a  Hand 
in  it,  as  Rebels  and  Traytors. 

As  to  the  Dodrine  it  felf  of  abfolute  Non-Reii- 
llancc,  it  fliould  feem  needlefs  to  prove  by  Argu- 
ments, that  it  is  inconfiftcnt  with  the  Law  of  Rea- 
fon,  with  the  Law  of  Nature,  and  with  the  Pra- 
dice  of  all  Ages  and  Countries.  Nor  is  it  very  Ma- 
terial, what  the  Opinions  of  fome  particular  Di- 
vines, or  even  the  Dodrine  generally  preach'd  in 
fome  particular  Reigns,  may  have  been  concerning 
it.  It  is  fufficient  for  us  to  know  what  the  Pradice 
of  the  Church  of  Evghwdhzs  been,  when  it  found 
it  felf  opprelfed.  And  indeed,  one  may  appeal 
to  the  Pradice  of  all  Churches,  of  all  States,  and  of 
all  Nations  in  the  World,  how  they  behaved  them- 
felves when  they  found  their  Civil  and  Religious  Con- 
ilitutions  invaded  and  oppreffcd  by  Tyranny :  I  be- 
lieve one  may  further  venture  to  fay,  that  there  is 
not,  at  this  Day,  fublilVing  any  Nation  or  Govern- 
ment in  the  World,  whofe  firft  Original  did  not  re- 
ceive its  Foundation  either  from  Reliftance,  or  Com- 
f)ad :  And  as  to  our  Purpofc,  it  is  equal,  if  the 
atter  be  admitted.  For  whcre-ever  Compad  is  ad- 
mitted, there  muft  be  admitted  likewife  a  Right  to 
defend  the  Rights  accruing  by  fuch  Compad.  To 
argue  the  Municipal  Lav.s  of  a  Country  in  this  Cafe, 
is  idle.  Thofe  Laws  were  only  made  for  the  Com- 
mon Courfe  of  Things;  and  can  never  be  undcr- 
ftood to  have  been  deligned  to  defeat  the  End  of  all 
Laws  whatfoever;  which  would  be  the  Confequence 
of  a  Nation's  tamely  fubmitting  to  a  Violation  of 
all  their  Divine  and  Human  Rights. 


(58 


That  there  is  a  Latitude  left  to  the  Subjeds  in 
fuch  a  Cafe,  is  allowed  by  the  moft  ftrcnuous  Ad- 
vocates of  Paffive-Obedience  :  And  I  ftiall  on  this 
Occafion  quote  to  your  Lordftiips,  the  Sermon  of  a 
Reverend  Divine,  who,  I  am  lure,  is  not  thought 
to  be  a  Favourer  of  Antimonarchical  Principles  ; 
nor  to  defcrve  any  of  thofe  pretty  Epithets,  which 
the  Dodor  fo  liberally  bcftows  on  thofe  who  ditfcr 
from  him  in  Opinion,  'Tis  the  Latin  Sermon  of 
Dodor  Jtterbury,  preached  to  the  Convocation. 
The  Scope  and  Driit  of  that  Difcourfe,  my  Lords, 
was  to  preach  up  abfolute  Obedience ;  yet  fuch  is 
the  invincible  Force  of  Truth,  and  fuch  the  Nature 
of  this  Argument,  that  the  Dodor,  not  to  betray 
his  own  Confcience,  after  having  well  thought  upon 
it,  is  obliged  to  exprcfs  himlclf  in  the  following 
Words,  which  your  Lordfhips  will  give  me  Leave 
to  read  to  you  out  of  his  Sermon,  which  I  have 
here  in  my  Hand:  'Sliiando  a  at  em,  qinbiifq;  de  caujis 
Magijhattum  imperia  dctreffare,  Nofmetipfos  in  li- 
bertatem  yindicare  liceat,  ne  verbulo  qtiidem  iiidi" 
cant :  niji  cum  altqtiid  ab  hominihtis  forti  imprat um 
fnerit,  hitis  a  Deo  legibiis  coijfrariiim.  Id  ubi  acci- 
dent, quid  agendum  ft,  Tetn  vox  ilia  declarat,  Obe- 
dire  oportct  Deo  magis  quam  Hominibus. 

The  Senfe  of  this  Pallage,  my  Lords,  if  I 
miftakc  nor,  is  this:  '<  But  when,  and  upon  what 
"  Caufes  it  may  be  lawful  to  oppofe  the  Power 
"  of  the  Prince,  and  ajfert  on;-  Liberties,  the  Scrip- 
"  tures  do  not  fiy;  unlefs  in  Cafes  when  Men  ftiall 
"  command  Things  contrary  to  the  Laws  of  God. 
"  When  that  fhall  happen,  St.  ^eter  tells  us  what 
"  we  muft  do.  We  mujt  Obey  God  before  Men. 

To  apply  this,  my  Lords,  to  our  prefent  Argu- 
ment; I  appeal  to  the  Memory  of  your  Lordfhips, 
whether  King  ^^wa  did  not  command  Things  con- 
trary to  the  Laws  of  God;  whether  his  Commands 
to  the  Reverend  Fathers  of  our  Church  were  confo- 
nant  to  the  Law  of  God ;  whether  his  Commands 
to  execute  a  Difpenfing  Power ;  v^hcthcr  his  Com- 
mands to  all  fuch  of  both  Houfes,  as  he  could  in- 
fluence to  vote  for  a  Dilpcnfing  Power,  contrary  to 
their  own  Confciences,  were  agreeable  to  the  Law 
of  God ;  or,  in  fhort,  whether  the  whole  Courfe  ot° 
his  Reign  was  not  a  Series  of  illegal  Commands, 
calculated  to  deftroy  our  Holy  Religion,  and  to 
violate  all  our  Religious  and  Civil  Rights.  Your 
Lorfhips  thought  lb  (my  Lords);  the  Commons 
thought  fo ;  and  the  Nation  thought  fo  ;  and  in 
Confequence  of  this  Dodrine,  preach'd  by  St.  "-Teter, 
they  choie  to  obey  God  before  Men. 

But  to  return  to  Dr.  Jtterbury'sScvmon,  he  goes 
on  thus,  my  Lords :  'Tetenda  funt  ijia  (^/i  qmdem 
peti  JieceJJ'e  Jit)  d  Jurifconfultis,  d  Thejuim  'Tolitica- 
rum  traclatoribus ;  e  legibus,  i  Rerumpublicarum 
Formis,  cuiq;  Gcnti  propriis,  tauquam  l  fonte  fuo^ 
funt  hauricnda. 

In  Englijh  thus: 

"  But  in  fuch  Cafes,  you  muft  advife  with  the 
"  Lawyers,  and  thofe  learned  in  Politicks ;  and 
"  have  Recourle  to  the  Laws  and  Conftitutions  pe- 
"  culiar  to  each  feveral  Country,  as  to  the  Springs 
"  and  Fountains  of  this  Knovvledge. 

My  Lords,  in  Compliance  to  what  is  recommend- 
ed by  this  Reverend  Dean.,  I  have  endeavoured  to 
follow  his  Advice,  to  confult  with  thole  learned  in 
the  Laws  of  Nations,and  Politicks.  I  have  heard  that 
Grotius  is  of  as  good  Authority  on  thofe  Subjeds 
as  any  that  have  wrote  about  them ;  that  he  has 
ever  been  reckoned  a  Favourer  of  Monarchy,  and 
held  in  great  Repute  amongft  the  Divines  of  our 
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Church.  I  Ihall  beg  leave,  out  of  the  many  Paf- 
fages  to  be  Ibund  in  his  excellent  Treatile  de  Jure 
Belli  iS  'Tacis,  which  fupport  this  Argument,  to 
quote  only  one,  lor  the  faving  of  your  Lordihips 
I'iine.  'Tis  in  his  firft  Book,  the  4th  Chapter, 
and  1 3th  Scdion.  St  Res  partem  habeat  fmnmi  Im- 
peril, pj-rtem  alteram  (Populiis,  aiit  Seuatns,  Kegi  hi 
panem  iioii  fiiam  tHVolatiti  vis  jujta  oppofii  poterit^ 
quia  eat  en  us  tmperitim  voti  hahet :  quod  locum  ha- 
bere cen/eo^  ettamji  diBum  Jit,  Belli  potejiatem  penes 
Regem  fore ;  id  einm  de  bcllo  externa  tntelligendiim 
eji^  Cum  alioquin  qnifqtiis  Imperii  fammi  partem  ha- 
heat,  non  pojfit  non  jus  habere  earn  partem  tuendi. 

The  Senle  of  this  Paflligc  I  conceive  to  be  this, 
"  If  the  King  had  one  Part  of  the  Supream  Power, 
"  and  that  the  other  Part  is  in  the  Senate,  or  Peo- 
"  pic,  when  fuch  a  King  Ihall  invade  that  Part  that 
"  doth  not  belong  to  him,  it  fhall  be  lawful  to  op- 
"  pofe  a  jull  Force  to  him,  becaufe  his  Power  doth 
"  not  extend  fo  tar.  Which  Polition  I  hold  to  be 
"  true,  even  tho'  the  Power  of  making  War  fliould 
"  be  veiled  only  in  the  King  ;  which  mull  be  un- 
"  derftood  to  relate  only  to  Foreign  War:  For  as 
"  for  Home,  it  is  impoltible  for  any  to  have  a  Share 
"  of  the  Supream  Power,  and  not  to  have  likewife 
"  a Rioht  to  defend  that  Share. 

l^hisTaffixge,  my  Lords,  is  exadlly  adapted  to  the 
Conftitutionof  £«^/^w^i  and  the  latter  Part  of  it 
is  perfcdly  agreeable  to  what  I  have  always  heard 
quoted  as  a  Maxim  of  our  Law,  That  where-ever 
there  is  a  Right,  there  is  a  Remedy.  That  your 
Lordfhips  have  Rights,  no  Body  will  prefume  to 
deny;  that  the  Commons  have  Rights,  no  Body 
will  deny;  that  every  Subje6l  of  Britain  has  Rights, 
no  Body  will  deny.  Now  to  fay  that,  when  a 
Prince  fhall  invade  all  thefe  Rights  at  once ;  to  fiy 
that  the  whole  coUcdlivc  Body  of  the  Nation  has 
no  way  to  vindicate  thofe  Rights,  is  fo  inconfiftent, 
fo  contrary  to  Reafon,  that  'tis  to  be  wonder'd  it 
could  ever  enter  into  the  Mind  of  Man. 

If  I  did  not  fear  to  tire  your  Lordfliips,  I  might, 
from  many  Paffages  out  of  Forte/cue  *,  and  Mr. 
Hooker  f,  e\4nce  beyond  Contradiftion,  that  the 
Conllitution  of  England  is  founded  upon  Compa<5l; 
and  that  the  Subjeds  of  this  Kingdom  have,  in 
their  fcveral  publick  and  private  Capacities,  as  legal 
a  Title  to  what  are  their  Rights  by  Law,  as  a  Prince 
to  the  Poflcffion  of  his  Crown. 

Your  Lordfhips,  and  moll  that  hear  me,  are  Wit- 
neffes,  and  mull  remember  the  Neccffities  of  thofe 
Times  which  brought  about  the  Revolution;  That 
no  other  Remedy  was  left  to  preferve  our  Religion 
and  Liberties ;  that  Refillance  was  neceflary,    and 
confequcntly  jull.      It  was  then  by  no  good  Man 
thought  a  black  and  odious  Crime  to  take  up  Arms 
for  the  Defence  of  his  Country.     Many  of  your 
Lordlhips  were  Adlors  in  that  Refillance.     The 
greatell  Part  of  the  Nation  did  either  adually  refill, 
or  countenance,  abett,  and  fupport  thofe  who  fet 
them  the  glorious  Example.     I  hope  we  have  all  fo 
much  Gratitude  to  the  bell  and  greatell  of  Queens, 
as  to  retain  for  ever  a  grateful  Memory,  how  great 
a  Share  her  Majefty  had  in  promoting  that  Revolu- 
tion.    When  thele  Fadls  are  fo  frefh  in  our  Memo- 
ries ;    What  mull  we  fay  to  thofe  who  give  the  in- 
jurious Names  and  Epithets  of  Republicans,    of 
Eueiiiits  and  Traytors  to  Church  and  State,   to  thofe 
who   were   concerned    in   that   Refillance   which 
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brought  about  the  Revolution?  Sure  it  might  have 
become  them  to  confider  ivho  were  concern'd,  and 
ivho  had  a  Share  in  it.  It  is  not  only  traducing  the 
late  King  and  Queen,  our  glorious  Deliverers ; 
it  goes  yet  further:  But  I  fhall  out  of  Refpedl  for- 
bear to  mention  what  they  not  only  think,  but  have 
frequently  the  Infolence  to  own. 

My  Lords,  If  it  be  true  that  this  Dodlrine  of 
Non-Refillance,  alferted  in  fo  unlimited  a  Senfe,  as 
not  to  except  the  Revolution,  does  certainly  fap  the 
Foundation  of  the  faid  Revolution,  and  the  prefcnt 
Ellablifhment  which  is  built  upon  it ;  If  it  be  true 
that  to  arraign  as  guilty  of  black  and  odious  Crimes, 
all  fuch  as  were  concerned  in  the  Refillance  at 
the  Revolution,  doth  involve  the  greatell  Part  of 
this  Nation  in  the  Guilt  of  Rebellion,  andTreafon; 
If  it  neceflarily  follows,  from  the  fame  Pofitions, 
that  our  Allegiance  is  not  due  to  the  prefentGovem- 
ment;  I  think  we  may  as  neceffarily  conclude,  that 
this  Sermon  of  the  Docftor's,  before  your  Lordfhips, 
does  tend,  as  is  fet  forth  in  the  Preamble  of  the 
Impeachment,  to  undermine  and  fubvert  her  Ma- 
jelly's  Government,  and  the  Proteflant  Succelfion, 
which  Hands  on  the  fame  F'oundation. 

My  Lords,  If  the  Dodtor  had  in  this  Sermon  only 
preached  up  Obedience  to  the  fupream  Power,  as  a 
Chrillian  Duty,  without  meddling  with  Politicks,  he 
might  have  been  allow'd  perhaps  topleadfor  Excufe, 
that  he  was  ignorant  of  the  Confequences  that 
might  be  deduced  from  fuch  general  Propofitions ; 
that  his  only  Aim  was  Charity,  Peace,  and  Sub- 
miffion  to  the  Magiflrates  in  Being.  We  muft 
therefore  pray  your  Lordfhips  to  compare  one  Part 
of  his  Sermon  with  the  other ;  and  your  Lordfhips 
will  then,  I  am  perfuaded,  be  of  Opinion  with  us, 
not  only  that  the  Conclufion  we  have  drawn  from 
his  Pofitions,  does  neceffarily  flow  from  them,  but 
that  the  Dodlor  himfelf  muft  have  been  confcious 
of  it ;  and  confequently  that  what  he  has  done, 
muft  have  been,  as  we  fet  forth  in  our  Charge, 
with  a  wicked  and  malicious  Intention. 

Had  the  Dodlor,  my  Lords,  in  the  remaining 
Part  of  his  Sermon,  preach'd  up  Peace,  Quietnefs, 
and  the  like;  and  fhcwn  how  happy  we  are  under 
her  Majelly's  Adminiflration  ;  and  exhorted  Obe- 
bience  to  it,  he  had  never  been  called  to  anfwer  a 
Charge  at  your  Lordfhips  Bar.  But  the  Tenor  of 
all  his  fubfequent  Difcourfe,  is  one  continued  In- 
vedive  againft  the  Government.  Paffive  Obedience 
is  fet  down  as  an  indifpenfible  Duty :  But  'tis  evi- 
dent, by  the  whole  Sermon,  that  it  is  not  due  to 
Queen  ANNE,  or  her  Adminiflration.  Now 
what  can  that  be,  but  to  ufher  in  a  Rightful  Titky 
(I  think  they  call  it)  of  one  on  the  other  fide  the 
Water  ? 

There  is  fuch  an  Affinity,  my  Lords,  between 
this  Sermon,  and  the  Dodrines  which  are  preached 
and  propagated  by  a  certain  Set  of  Men,  that  I  can- 
not but  obferve  to  your  Lordfliips  on  this  Occafion, 
how  induftrious  they  have  been  ever  fince  the  Revo- 
lution, to  prepare  a  Way  for  another.  They  are 
the  pure  and  undefiled  Church  of  England!  The 
only  Men  of  Loyal  and  Steady  Principles  !  They 
never  took  the  Oaths  to  the  Government ;  never 
bent  their  Knee  to  Baal!  They  have  their  own  Arch- 
bifliops,  Bifhops,  and  Paftors,  and  conftitute  the 
only  true  and  pure  Church  of  England!  We  are  all 
Schifmaticks,  that  is,  all  the  reft  of  England  are 
Schifmaticks,  Hereticks,  and  Rebels !  Now  pray, 
my  Lords,  What  are  the  peculiar  and  diftinguifhing 
Charafterifticks,  the  favourite  and  darling  Tenets 
of  thefe  Men  ?  ^^'hat  elfe  hnt'VaJive  Obedience,  Jus 
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JDi'viuumj  an  Hereditary^  Iiidefeajible  Right  of  Sue- 
cejjion^  which  no  Ncceffity,  no  Aft  of  Parliamentj 
no  Prefcription  of  Time,  no  natural  or  legal  Inca- 
pacity, can  ever  invalidate  or  fet  alide  ?  If  they  are 
in  the  Right,  my  Lords,  what  are  the  Confequences  ? 
The  Queen  is  not  Queen  \  Your  LordlTiips  are  not  a 
Houfe  of  Lords,  for  you  are  not  dul}'  fummon'd  by 
a  legal  Writ^  We  are  no  Houfe  of  Commons,  for 
the  fame  Reafon  ;  all  the  Taxes  which  have  been 
raifed  for  this  twenty  Years  have  been  Arbitrary 
and  illegal  Extortions;  all  the  Blood  of  fo  many 
brave  Men,  who  have  died  (as  they  thought)  in  the 
Service  of  their  Country,  has  been  fpilt  in  Defence 
of  an  Ufurpation  \  and  they  were  only  fo  many  Re- 
bels and  Traitors. 

MyLords, IfthefePuritans  (I  think  I  may  call  them) 
thefe  undcflled  pure  Church-Men,  would  confine 
themfelves  to  their  own  Conventicles,  to  get  Money 
irom  a  few  deluded  Women ;  it  may,  perhaps,  be  con- 
liftent  vvith  the  Indulgence  of  themildeft  of  Govern- 
ments, to  lutfer  them  to  enjoy  the  Benefit  of  thatTo- 
leration  which  is  allow'd  to  Proteftant  Diifenters,how 
pernicious  and  deftruftive  foever  to  the  Publick 
may  be  their  Principles.  But  when  they  lliall  come 
and  vent  their  Treafons  abroad  ;  when  they  fliall 
occafionally  conform,  and  take  the  Oaths  to  the 
Government,  in  order  the  better  to  dellroy  it;  when 
they  Ihall  abjure  the  pretended  Prince  oiJVales^  but 
not  forget  him;  when  they  lliall  invade  the  Pulpits 
of  the  true  Church  oiEugland\  when  the  Pulpit  of 
your  Metropolis,  inftead  of  teaching  the  People  to 
pay  their  Anniverfary  Tribute  of  Praife  and  Thanks 
to  Almighty  God  for  the  many  wonderful  Succcfles 
with  which  he  has  blefs'd  thofe  Arms  which  were 
taken  up  in  Defence  ofthe  Re  volution;  when  (I  fay) 
that  Pulpit  fhall  be  proftituted  and  polluted  by  vent- 
ing Sedition  againft  the  beft  of  Queens ;  it  is  high 
Time  for  your  Lordlhips  to  animadvert  upon  it, 
for  the  Honour  of  thofe  glorious  Princes  who  are 
dead ;  for  the  Honour  of  her  Majefty,  who  fo  hap- 
pily rules  over  us ;  and  for  the  Peace  and  Tran- 
quility of  all  her  Subjefts. 

My  Lords,  If  I  was  not  afraid  of  being  thought 
too  tedious  to  your  Lordlhips,  I  would  offer  to  you 
a  few  Words,  concerning  that  Adminiftration  which 
the  Doctor  has  fo  malicioufly  defamed ;  for  as  fond 
as  this  Gentleman,  and  thofe  like  him,  are  of  med- 
dling with  Politicks  in  the  Pulpit ;  and,  as  himfclf 
exprcdes  it,  of  fettivg  the  'T^ecple  right  in  their  Prin- 
ciples'^ I  do  not  find  they  ever  teach  what  the  Ends 
of  Government  truly  arc. 

My  Lords,    Tiilly^   who  takes  it  from  Jnjfotle, 
ftates  the  ultimate  End  of  Government,    and  the 
Mark  which  Rulers  ought  to  aim  at, 
Oratio  pro  Tub-    to  be  Otium  CHvt  Digiiitate,  or  Peace 
lio  Sexiio.  with  Reputation.  Towards  attaining 

this  End,  he  enumerates  the  feveral 
Particulars  which  it  requires  the  greatcft  Application 
and  Vigilance  of  good  Governors  to  promote  and 
maintain.  And  the  chief  Branches,  as  he  ftates 
them,  are.  Religion;  the  juft  and  legal  Powers  and 
Rights  of  the  Legiflative,  and  of  the  Magiftrates 
fubordinate  to  that;  a  due  Adminiftration  of  juftice; 
the  Publick  Treafure  and  Credit;  Military  Virtue; 
and  concludes  with  Lans  'Publica-^  which,  indeed, 
is  the  Refult  of  a  good  Adminiftration  of  the  feve- 
ral Branches  mention'd.  For  Praife  both  at  Home 
and  Abroad  will  never  fail  to  attend  good  Ma- 
nagement. 

Now,  my  Lords,  if  any  Man  will  but  refleft  on 
every  one  of  thefe  Particulars,  and  inftance  when  in 
any  Age  there  has  been  in  this  Ifl^nd,  a  more  uni- 
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verfilly  glorious  Adminiftration,  I  w  ill  allow  what 
the  Doftor  fivs  to  be  true. 

To  begin  with  Religion,  m.y  Lords,  let  any  one 
look  upon  that  Reverend  Bench,  and  lay  when  it 
was  ever  filled  with  greater  Examples  of  Piety, 
Learning,  and  Chriftian  Charity.  That  truly  Chri- 
ftian  Moderation,  and  cxtenlive  Zeal,  and  Charity 
to  the  Proteftant  P.eligion,  will,  in  all  human  Pro- 
bability, my  Lords,  (if  our  felvcs,  by  little  Animo- 
fities,  do  not  obftruft  it,)  will,  I  fay,  raife  the 
Luftrc  and  Reputation  of  our  Church  tofuch  a  De- 
gree, that,  as  the  Glory  of  our  Arms  juftly  entitles 
our  Nation  at  prefent  to  hold  the  firft  Rank,  fo  Ihall 
our  Church  be  looked  upon  as  the  Mother  of  ail 
the  Reformed  Churches  in  Europe, 

As  to  the  juft  Rights  and  Powers  of  our  Legif!a« 
tive,  your  Lordiliips,  aud  all  of  us  know,  w  hether 
ever  any  Prince  on  our  Throne,  has  had  a  more 
tender  Concern  for  them  than  her  Majefty ;  or  whe- 
ther at  any  time  there  has  been  a  more  due  and  im- 
partial Adminiftration  of  Juftice. 

For  the  Treafure  and  Credit  of  the  Nation,  I  ■iy'= 
peal  to  all  that  hear  me,  whether  ever  fuch  large 
Sums  were  more  chearfuUy  given,  or  more  juftly 
adminiftred.  Never  were  there  greater  Demands 
than  during  this  neceffary  War,  nor  ever  Demands 
more  freely  complied  w  ith  by  the  People.  Such  is 
the  Confidence  they  have  in  the  Publick  Manage- 
ment, and  fo  ineffeftual  this  Doftor,  and  his  Bre- 
thren's iounding  a  Trumpet  to  Sedition. 

As  for  our  Arms,  and  Reputation ;  the  many  un- 
parallel'd  Succefles  during  her  IVtajcfty's  Reign,  by 
Sea  and  Land,  fpeak  fufficiently,  and  do  fufficiently 
proclaim,  that  her  Majefty  has  far  exceeded  all  her 
Predeceflbrs.  Our  Henrys  and  our  Edwards  have 
juftly  left  behind  them  immortal  Fame,  for  having 
broke  and  fubdued  in  their  Times,  the  Power  of 
France.  Queen  Elizabeth  will  be  ever  Glorious  for 
having  humbled  the  Pride  of  Spain.  Thofe  two 
great  Monarchies  have  each  in  their  Turn  aimed  at 
the  univerfal  Monarchy  of  Europe ;  and  each  hath 
been  near  compaffing  it,  notwithftanding  that  the 
one  always  oppofed  the  other.  But  it  was  never 
imagined,  thet  if  they  once  became  united,  any 
Force  in  Europe  could  have  difputed  with  them. 
Yet,  my  Lords,  we  have  lived  to  fee  thofe  two  for- 
midable Powers  united,  and  threatning  Deftruftion 
to  all  the  Liberties  of  Europe.  It  was  a  Task  re- 
ferv'd  for  her  Majefty  to  encounter  this  unitedForce. 
She  has  attacked,  and  reduc'd  themtofue  for  Peace; 
and  we  are  perhaps  juft  now  at  that  \"ery  decifive 
Period  of  Time,  when  we  are  to  reap  the  Fruits 
of  a  long,  and  expenfive  War,  by  the  Conclufion 
of  a  folid  and  lafting  Peace. 

Now,  my  Lords,  at  fuch  a  critical  junfture,  at  a 
Time  when  it  behoves  us  more  than  ever  to  preferve 
that  Union  amongft  our  felves,  upon  which  the 
Union  of  the  whole  Alliance  does  fo  much  depend ; 
upon  which  the  happy  Conclufion  of  this  War,  and 
confequently  the  Safety  and  Honour  of  our  Church 
and  State  does  depend  ;  What  does  this  Pious  Son 
ofthe  Church?  What  does  this  Loyal  Subjeft,  this 
Paffive-Obedience  Gentleman  do  ?  He  is  preaching  to 
the  City  of  London^  from  whence  we  are  to  receive 
the  greateft  Part  of  the  Supplies  granted  for  carrying 
on  the  War :  Does  he  fay  one  Word  to  them  to 
promote  and  carry  on  the  Publick  Good  ?  No,  my 
Lords  :  He  does,  to  the  utmoft  of  his  Ability,  en- 
deavour to  create  in  them  groundlcfs  Miftrulls  and 
Jealoufies  ofthe  Adminiftration.  And  I  will  appeal 
to  the  Confcience  of  every  one  that  hears  me,  and 
defire,   that  laying  their  Hand  upon  their  Hearty 
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they  will  truly  determine  within  themfclves,  whe- 
ther it"  rholc' Citizens  who  heard  this  Sermon  had 
been  byalFed  by  it,  we  could  have  expected  one 
Penny  of  Money  fi-om  them,  to  fupport  a  Govern- 
ment, vvhich  was  rcprefeiited  lb  odious.  But  thole^ 
honcit  Citizens,  my  Lords,  heard  this  Trumpeter  of 
Sedition  with  Indignation.  Their  AlTcdion  to  the 
Government  is  not  to  be  Ihakcn.  Her  Majcllv  is 
Ablolute  in  the  Hearts  of  her  Subieds  \  which  is 
the  belt  way  oi  being  abiolute  :  And  all  the  arti- 
ficial Suggeltions  of  thele  i''///J  Brethren  (to  ule  his 
own  Language)  will  never  leifen  their  AHedions  to 
her. 

But,  my  Lord.-,  how  impotent  and  weak  Ibever 
the  Malice  of  thele  Men  may  prove  ;  yet  when  luch 
Dodrines  are  broached,  and  publickly  preached,  as 
tend  to  inilave  a  free  Nation,  to  foment  Diviiions 
and  Parties,  to  feduce  us  from  our  Allegiance  to  the 
bell  of  Princes ;  it  becomes  the  Houfe  of  Com- 
mons, who  are  Guardians  of  the  Gonltitution  and 
Liberties  of  the  People,  to  bring  fuch  Delinquents 
to]ultice;  and  it  will  become  your  Lordlhips,  who 
are"  Guardians  of  the  Gonltitution  of  the  People,  to 
prevent  the  growing  of  fuch  an  Evil.  This  Man, 
my  Lords,  is  an  inconliderabte  Tool  of  a  Party;  no 
ways  worth  the  Trouble  we  have  given  your  Lord- 
lliips  :  But  we  look  upon  it  that  your  Lordfhips 
Judgment  in  this  Cafe,  will  be  giving  a  Sandion 
which  iliall  determine  what  Dodrines  of  this  kind 
lltall  or  Ihall  not  be  preached.  We  are  perfuaded 
therefore  that  your  Lordfliips,  in  giving  Judgment 
on  this  Cafe,  will  have  a  Regard  to  the  Honour  of 
the  late  King  and  Queen,  lo  highly  afperied  ;  to 
the  Security  of  her  Majelty  and  her  Government  ;^ 
to  the  Proteltant  Succcllion  ;  to  the  Prelervation  of 
the  Peace  at  Home,  and  Reputation  abroad ;  where, 
if  it  ihall  be  heard  that  you  have  Men  amongll  you, 
infblent  enough  to  vent  fuch  Notions,  they  may 
likewife  hear  that  it  has  not  been  done  with  Impu- 
nity. For  all  thefe  Reafons,  we  do  hope  that  your 
Lordlliips  will  inttid  fuch  condign  Punilliment  on 
this  Offender,  as  may  deter  others  from  the  like  In- 
folcncc  for  the  future. 

r--  Ty  rr-  "]\  /f  Y  Lords,  The  Gentlemen  who 
S.r-?.rn-&,7^.|y|   ,^,^^,^  g^^^   ^^^-^^^  ^^^    j^^^_ 

ing  finilh'd  the  firlt  Article  of  the  Impeachment, 
by  Command  of  the  Houfe  of  Commons,  I  pro- 
ceed to  make  out  the  fecond,  which  relates  to  the 
Toleration,  one  of  the  principal  Confequences  ol  the 
Revolution.  It  is  well  known  that  great  Severities  had 
been  formerly  us'd  againltProteltantDilTenterSjWhich 
were  fomented  by  Popilh  Pradices,  in  order  to  divide 
US,  and  thereby  weaken  the  common  Proteltant  In- 
terelt,  and  particularly  that  of  the  Church  of  £//^- 
land  :  This  the  whole  Church  of  England  plainly 
faw  in  the  Reign  of  the  late  King  James^  when 
Popery  was  coming  in  like  a  Flood,  and  threatned 
an  univerlal  Ruin;  and  w^hen  they  did  univerfally 
profefs  their  Readineis  and  Intention  to  Ihew  all 
manner  of  Tendernels  to  other  Protellants,  when 
it  lliould  be  in  their  Power  to  do  it. 

The  Seven  Bilhops,  who,  to  their  everlalling 
Honour,  made  fo  noble  a  Stand  for  the  Liberties 
of  the  Church  and  Kingdom,  did,  in  their  Petition 
to  King  J  anus  ^  declare,  That  their  not  reading 
the  Declaration  for  Liberty  of  Confcience,  was  not 
from  any  want  of  due  Tendernels  to  the  DilTenters, 
in  relation  to  whom  they  were  willing  to  come  to 
fuch  a  Temper  as  Ihould  be  thought  fit,  when  that 
Matter  lliould  be  confidcred  an  j  fettled  in  Parlia- 
ment and  Convocation. 
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And  to  the  Glory  of  the  Church  of  England^  it 
mull  be  remembrcd,  that  ^vhen  the  Revolution  was 
afterwards  cttedcd,  they  wcxt  as  good  as  their 
Word,  and  an  A6t  pals'd,  in  the  \-ery'  firlt  Year 
of  their  late  Majellies  King  I'  'illuroi  and  Qucen/lJ^r)' 
Intituled,  An  jtl  jor  Exeif/ptii'g  their  Mdjejiics  -Tro- 
teflant  Subjects^  diffenting  from  the  Church  of  Eng- 
land, from  the  '■Venalties  of  certa'tn  haivs.  "This'is 
that  Ad  that  is  commonly  called  The  Act  ofTckra- 
tioiiy  and  was  confirmed  by  another  Ad  made  in  the 
fucceeding  Parliament.  As  this  Ad  is  agreeable  in 
it  felf  to  the  ProtclTion  of  the  Chriltian  Religion, 
and  particularly  to  the  Dodrine  of  the  Church  of 
England \  fo  it  hath  been  found  by  Experience  io 
much  for  the  Honour  ot  the  Kingdom,  and  for  the 
Credit  of  the  Church,  that  her  Majclly  has  been 
plcafcd  to  declare  from  the  Throne  her  Intention 
inviolably  to  maintain  it;  and  both  Houlcs  of  Par- 
liament have  done  the  fame  in  the  inolt  ibicmn 
JSlanner. 

Here  the  Duke  of  Buckingham  nioied  the  Lords 
to  adjourn  to  their  own  Hotife  ;  ivhich  they  did: 
And  the  Lords  being  returned  to  the  Court,  and 
Proclamation  commanding  Sicence  made  : 

Lord  Chancellor.  Gentlemen,  you  that  are  the 
Managers  for  the  Houfe  of  Commons  may  proceed 
in  the  Method  you  were  in. 

Sir  ^eter  King.  My  Lords,  The  Ad  of  Parlia- 
ment that  I  was  mentioning  to  your  Lordfliips,  is 
the  Ad  relating  to  the  Toleration,  referr'd  to  in  the 
Preamble  to  the  Articles;  your  Lordlhips,  and  every 
one  elie,  remember  the  Neceffity  there  was  for  that 
Ad  ;  and  having  experienced  the  Benefit  of  it,  her 
Majelty  and  both  Houfes  of  Parliament  have  con- 
curred in  a  Declaration,  that  that  Ad  Ihall  be  in- 
violably obferved  :  This  being  then  not  only  a  po- 
fitivcLaw,  but  alfo  a  beneficial  One,  as  well  for  the 
Benefit  olthe  Church  in  particular,  as  the  Wellare 
and  Support  of  the  Proteltant  Intereft  in  general,  it 
very  ill  became  any  private  Perlon  to  endeavour  to 
bring  that  Law,  by  any  publick  Difcourfe,  into 
Contempt  or  Dilrepute. 

The  Article  the  Dodor  is  charged  with,  in  rela- 
tion hereto,  is,  ^'  That  he  fuggells  and  maintains, 
"  That  that  Toleration  granted  by  Law  is  unreafo- 
"  nable,  and  the  Allowance  of  it  unwarrantable; 
"  and  alPcrts,  that  he  is  a  falfe  Brother,  with  rela- 
"  tion  to  God,  Religion  and  the  Church,  who  de- 
"  fends  Toleration  and  Liberty  of  Confcience ;  that 
"  Queen  Elizabeth  was  deluded  by  Archbilhop 
"  Grindall,  whom  he  fcurriloufly  calls  a  falfe  Son 
"  of  the  Church,  and  a  perfidious  Prelate,  to  the 
"  Toleration  of  the  Gfwewj;;  Difcipline ;  and  that 
"  it  is  the  Duty  of  the  fupericr  Pallors  to  thunder 
"  out  their  Ecclefiallical  Anathema's  againltPcrfons 
"  intituled  to  the  Benefit  of  the  laid  Toleration,  and 
"  infolently  dares  and  defies  any  Power  on  Earth 
"  to  rcverfe  luch  Sentences. 

My  Lords,  The  firlt  Part  of  this  Article,  which 
is  the  principal  Part,  contains  a  general  Charge 
againlt  the  Dodor,  for  affirming  and  maintaining, 
"  That  the  Toleration  granted  by  Law  is  unrea- 
"  fonable,  and  the  Allowance  of  it  unwarrantable". 
The  rell  of  the  Article  confills  ot  particular  Vaf- 
fages,  taken  out  of  his  Sermon,  tending  to  make 
good  and  prove  that  general  Charge. 

As  to  the  general  Charge  contain 'd  in  the  firlt 
Part  of  this  Article,  of  his  maintaining  the  Tolera- 
tion granted  by  Law  to  be  unreafonable,  and  the  Al- 
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lowance  of  it  unwarrantable  :  His  Anfwer  is  very 
obfervable,  and  is,  That  upon  the  moll  diligent 
Knquiry,  he  has  not  been  able  to  inform  himlcif 
that  a  Toleration  hath  been  granted  by  Law ;  but 
admits,  that  an  Ad  did  pals  in  the  firfl:  Year  of 
King  H'tiliain  and  Queen  Mar)\  intituled,  Jti  Acl 
jhi-  E>icmpting  their  Majejties  '^rotejijut  SiiUjeSfs^  dif- 
feiiting  from  the  C^«r<r^  0/"  England,  from  the 'Penal- 
ties of  certain  Laws.  Which  Exemption,  he  faith, 
he  doth  not  any  where  maintain  to  be  unreafonable, 
or  the  Allowance  of  it  unwarrantable ;  but  hopes 
that  he  had  prevented  any  fuch  Mifapprehenfion, 
by  declaring  in  his  Serm.on  preach'd  at  St.  <?'^/«/'s, 
that  he  intended  not  to  cafl  the  leaft  invidious  Re- 
flcdiion  upon  that  Indulgence  which  the  Govern- 
ment had  given. 

Indeed,  it  is  almoft  difficult  to  be  ferious  in 
giving  a  Reply  to  that  part  of  his  Anfwer,  That 
he  cannot  inform  himfelf  that  aToleration  hath  been 
granted  bv  Law.  'Tis  true,  the  Word  Toleration 
is  mention'd  in  that  Adl,  neither  is  the  Word  In- 
dulgence to  be  found  in  that  Law;  but  every  Body 
knows  that  the  Exemption  granted  by  that  Ad  is 
commonly  called  The  Toleration^  and  the  Ad  it 
felf^  T he' Toleration  JcJ :  What  is  the  Intent  of  that 
Ad,  but  to  tolerate  and  allow  Perfons,  qualified  by 
that  Ad,  to  exercife  their  Religion,  notwithftand- 
ing  Penal  Laws  to  the  contrary.  Toleration  is  re- 
ally a  Word  of  lefs  Import  than  Indulgence,  it  is 
a  bare  Pcrmiifion,  and  Allowance  ;  and  this  Word 
has  gdin'd  luch  a  known  and  fix'd  Notion  and  Sig- 
nification in  every  one's  Mind,  that  whenever  it  is 
mention'd,  there  is  not  any  Doubt  what  is  meant  by 
it:  It  is  now  become  a  Word  of  Art,  that  not  only 
in  common  Converfition,  but  even  in  the  moll  pub- 
lick  Ads  of  State,  the  E,xcmption  granted  by  the 
Ad  made  in  the  ift  of  King  U'^illiara  and  Queen 
Mary^  is  called  The  Toleration.  Did  not  her  Majelly, 
in  Her  Speech  to  both  Houfes  of  Parliament  from 
the  Throne,  in  the  Year  1705,  declare  that  ihe 
would  always  inviolably  maintain  The  Toleration  ? 
Did  not  both  Houfes  of  Parliament,  in  their  feveral 
Addrefles  to  Her  Majcfly  for  that  moft  gracious 
Speech,  exprefs  their  deep  Satisfidion  of  Her  Ma- 
jelty's  Refolution  to  maintain  The  Toleration  ?  In  the 
Iree  Conferences  between  the  Lords  and  Commons 
about  the  Bill  for  preventing  Occalional  Conformi- 
ty, in  the  Year  1702.  Is  not  this  Ad  of  the  ill 
oilViUiam  and  Mary,  called  The  Aci  of  Toleration., 
and  the  Exemption  granted  by  that  Ad  called  The 
Toleration  ?  ^o  that  it  fcems  ftrange  the  Dodor 
fhould  not  know  that  a  Toleration  had  been  grant- 
ed by  Law  ;  and  it  is  more  ftrange  yet,  when  he 
himfelf,  in  this  very  Sermon,  called  the  Indulgence 
granted  by  that  Adt,  The  Toleration. 

In  the  14th  Page  of  his  Sermon,  where  he  is 
complaining  of  P'alfe  Brethren  in  the  Kingdom,  who 
are  permitted  and  fullered  to  combine  into  Bodies 
and  Seminaries,  wherein  Athcifiri,  Deifm,  Tri- 
theifn  and  Soclnianifm,  and  a  great  many  other 
■wicked  Principles  are  taught ;  he  concludes  thus, 
"  Certainly,  (uiys  he)  The  Toleration  v^o-sncvcxxn- 
*'  tended  to  indulge  and  cherilli  fuch  Monllers  and 
"  Vipers  in  our  Bofom.  "  What  was  it  polTible 
for  the  Dodor  to  mean  in  that  Place,  by  The  Tole- 
ration, but  the  Indulgence,  as  he  calls  it,  granted 
to  the  Diffenters  by  the  Ad  of  i  Gal.  and  M?r. 

In  the  i^th  Page  of  the  Sermon,  fpcaking  of  the 
Dilfentcr-,  he  fi}s,  "  Now  they  have  advanced 
"  thcinfelves,  from  the  Religious  Liberty  our  gra- 
"  cious  Sovereign  has  iiidulggd  them,  to  daim  a  Gi- 
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"  vil  Right,  as  they  term  it,  and  to  juftlc  the 
"  Church  out  of  her  Eftabliftiment,  by  hoilling 
"  their  Toleration  into  its  Place:  "  What  could  he 
poffibly  mean  here  by  thefe  Words,  but  that  Tole- 
ration, or  that  Indulgence,  which  was  granted  in 
the  Time  of  the  King  and  Queen  to  the  Dilfenters? 
So  that  it  is  plain,  that  when  he  made,  and  preach- 
ed, and  publilTied  this  Sermon,  he  knew  very  well, 
that  that  Indulgence  that  was  granted  by  the  Law 
made  in  the  firft  Year  of  King  Ji-'illiam  and  Queen 
Mary,  was  commonly  called  The  Toleration ;  and 
this  Toleration,  granted  by  that  Law,  is  that  which 
the  Commons  in  their  Impeachment  fiy  he  main- 
tains to  be  unreafonable,  and  the  Allowance  of  it 
unwarrantable ;  and  this  is  what  I  am  now  to  make 
out  and  prove. 

But  I  mull  do  the  Dodor  Juftice  to  own,  that 
Page  20.  of  his  Sermon  preach'd  at  St.  haul's,  he 
doth  ufe  thefe  Words,  referr'd  to  by  him  in  his 
Anfwer,  'uiz.  "  I  would  not  here  be  mifundcrltood, 
"  as  if  I  intended  to  caft  the  leaft  invidious  Rc- 
"  fledion  upon  that  Indulgence  the  Government 
"  has  condefcended  to  give  them  ;  which  I  am  fure 
"  all  thofe  that  wifli  well  to  our  Church,  arc  very 
"  ready  to  grant  to  Confcienccs  truly  fcrupulous  ; 
"  let  them  enjoy  it  in  the  full  Limits  the  Law  has 
prcfcribed. 

_  The  Dodor,  by  putting  in  that  Caution,  feems 
himfelf  to  be  apprehenlive,  his  Words  were  other- 
wife  in  danger  to  be  efteem'd  a  Reflcdion  upon  that 
Indulgence  ox  Toleration  that  the  Government  had 
given.  Having  juft  before  commended  the  Severities 
that  were  ufed  in  the  Reign  of  Queen  Elizabeth 
againft  the  Diffenters  ;  which  could  not  be  fpoken 
in  Commendation  of  the  Toleration ;  but  would 
reafonably  be  underftood  to  be  a  Condemnation  of 
it,  becaufe  it  removed  and  took  away  thofe  Severi- 
ties ;  he  then  fubjoins  the  fore-mentioned  Palfage ; 
which  dry  Caution  will  not  excufe  the  Dodor,  if 
in  the  other  Parts  of  his  Sermon  he  doth  vilibly  and 
plainly  condemn  the  Toleration,  and  cenfure  it  as 
unreafonable,  and  the  Allowance  of  it  unwarrant- 
able ;  which  that  he  doth,  I  Ihall  endeavour  to 
prove  from  other  dired  and  formal  PalFagcs  in  his 
iaid  Sermon. 

The  firft  PafTagc  that  I  flaall  Cite  to  thb  Pur- 
pofe  is  in  the  loth  Page  of  the  Sermon,  and  is  in 
thefe  Words  ;  "  So  that,  in  all  thofe  Cafes  beibre- 
"  mentioned,  whofoever  prefumes  to  innovote,  al- 
"  ter,  or  mifreprefent  any  Point  in  the  Articles  of 
"  the  Faith  of  our  Church,  ought  to  be  Arraigned 
"  as  a  Traytor  to  our  State  ;  Heterodoxy  in  the 
"  Dodrines  of  the  one,  naturally  producing,  and 
"  almoft  necelTarily  inferring  Rebellion  and  High 
"  Treafon  in  the  other,  and  confequently  a  Crime 
"  that  concerns  the  Civil  Magiftrate,  as  much  to 
"  punifh,  and  reftrain,  as  the  Ecclefiaftical.  "  The 
beginning  of  this  Palfage  is  tied  up  to  the  Cafes  be- 
more-mentioned,  fo  that  in  all  thofe  Cafes  before- 
mentioned,  which  being  a  term  of  Relation,  muft  be 
expounded  in  Reference  to  what  went  before. 

This  Palfage  is  contained  in  his  fecond  Head  of 
Falfe  Brethren,  of  thofe  who  are  Falfe  Brethren  with 
Relation  to  the  State,  Government  or  Society  of 
which  they  are  Members.  And  on  Perufal  thereof  I 
do  not  find  any  one  Article  of  the  Faith  of  our  Church 
before-mentioned  under  that  Head,  to  which  thefe 
relative  Term.s  do  refer  ;  lor  all  that  he  faith  before 
under  that  Head  is,  "  That  the  Conftitutionscf  moft 
"  Governments  differing  according  to  their  feveral 
"  Frames,  and  Laws^  upon  which  they  arc  built 
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"  and  founded,   it  is 
"  one*  univei-i".il  R  ule, 


impofTible 


to  liiy  down  any 
•as'thc  Scheme  and  Mcaiurc^ 
"  of  Obedience,  that  may  fquare  to  every  one  ot 
"  them  :  Only  this  Maxim  in  general,  he  prcfumes, 
"  may  be  Eltabliih'd  for  the  Safety,  Tranquility 
'■'■  and  .'^uoDort  of  all  Governments,  That  no  Inno- 
'■'■  vation  vvhatfocver  iliould  be  allowed  in  the  Fun- 
"  damental  Conftitution  of  any  State,  without  a 
■    verv  prelTmg,  nay,  unavoidable  Neceflity  for  it  ^ 


Confccration  and  Ordination,  and  hath  nothing;  \ii 
it  either  Supcrlfitious  or  Impious :  Now  notwith- 
llanding  this  Innovation  or  Alteration  of  this  Arti- 
cle oi  the  Church  by  the  Dilfenters,  the  Law  doth 
neverthclefs  Tolerate  and  Indulge  them. 

But  the  Dodlor  is  of  another  Opinion,  and  he 
affirms,  That  whoever  Innovates,  Alters,  or  Mii- 


a 


reprefents  this  Point  in  the  Articles  of  the  Faith 
of  our  Church,  ought  to  be  arraign 'd  as  a  Traytor 
and  whofoever  fi'ngly  or  in  a  private  Capacity     to  the  State,  and  ought  to  be  punillicd,  as  well  by 
lliould  attempt  it,   is  Guilty  of  the  higheft  Mil-    the  Temporal,  as  the  Ecclcfiafiical  Magiilrate.  For 
demeanour,   and  is  an  Enemy  to  that  Politick    he  goes  on,  and  carries  it  yet  a  great  deal  further, 

by  the  Reafon  he  gives  for  his  Aifertion,  which  is, 
Heterodoxy  in  the  Doctrines  of  the  one,  natu- 


"  Body  of  which  he  is  a  Member. 

Then  the  Do6tor  applies  this  Maxim  to  our  Go- 
vernment :  "  Our  Conftitution,  faith  he,  both  in 
"  Church  and  State,  has  been  fo  admirably  con- 
''  trived,  with  that  Wifdom,  Weight,  and  Saga- 
"  city,   and  the  Temper  and  Genius  o{  each,  fo 

exadly  fuited,'  and  modcU'd  to  the  mutual  Sup 


i( 


a 


rally  producing,  and  almoft  nccellarily  inferrinsi, 
Rebellion  and  High  Trcafon  in  the  other ;  and 

Civil 

as 


(( 


confcqucntly  a  Crime  that  concerns  the 
Magiftrate,   as  much  to  punifli  and  rellrain 


the  Ecclclialtical.     Here's  an  Allcrtion  to  the 


a 


a 


port  and  Affillance  of  one  another,  that  'tis  hard_  Purpofe  ;  that  Heterodox}-,  that  is,  the  holding  a 
to  fay,  whether  the  Dodrines  of  the  Church  ot  different  Opinion  from  any  Article  of  the  Faith  of 
EiJglaud  contribute  more  to  Authorize  and  En-  our  Church,  naturally  produces,  and  almoft  nccel- 
force  our  Civil  Laws,  or  our  Laws  to  Main-  farily  infers  Rebellion  and  High  Treafon  in  the 
"  tain  and  Defend  the  Dodrincs  of  our  Church.  State,  and  confequently  a  Crime  that  concerns  the 
*'  The  Natures  of  both  are  fo  nicely  corrcfpon-  Civil  Magiftrate  to  punilh,  as  well  as  the  Eccleii- 
*'  dent,  and  fo  happily  intermixt,  that  'tis  almoft  aftical.  He  himfelf,  in  the  immediate  fubfcqucnt 
*'  impoifible  to  ofier  a  Violation  to  the  one,  with-  Words,  doth  own.  That  this  Affcrtion  at  firft  View 
*'  out  breaking  in  upon  the  Body  of  the  other:  may  look  like  an  High-flown  Paradox;  and  I  believe 
'  "       '       •   "  "     '    <-     ^-  /- -    before-mentioned,    it  will  ftill  appear  to  be  fo  upon  a  Pxview,   That 

w'hofoever  is  of  a  different,  or  other  Opinion,  in  anv 
of  the  Articles  of  the  Faith  of  the  Church,  is 
Guilty  of  High  Treafon;  and  the  Temporal,  as 
well  as  the  Spiritual  Magiftratc,  ought  to  punilh 
him  as  a  Traitor  for  it.  The  Articles  of  the  Church 
arc  in  Number  Thirty  nine ;  fbme  of  the  Diffenters 
are  by  the  A61  of  Toleration  exempted  from  Sub- 


^o  that  in  all  thofe  Cafes 
whoever  prefumes  to  alter,  innovate  or  mif- 
reprefent  any  Point  in  the  Articles  of  the  Faith 
of  our  Church,  ought  to  be  Arraign'd  as  a 
Traytor  to  our  State,  G^. 
I  rcdd  your  Lordfliips  this  whole  Paragraph,  to 
lliew ,  that  the  Cafes  laid  to  be  before-mentioned, 
are  not  contained  in  this  Head  of  the  Sermon,  but 


they  are  plainly  contained  in  a  former  Paragraph,    fcribing  three  and  a  half  of  them,  viz.  the  34th 


njiz.  in  his  iirft  Head  of  falfe  Brethren,  with  re 

lation  to  God,  Religion,  and  the  Church  in  which 

they  hold  Communion;    under  which  Head  the 

Dodtor  enters  into  a  long  Defcription  of  fuch  kind 

of  falfe  Brethren,  and  enumerates  feveral  Articles 

and  Rites  of  the  Church,  the  Disbelievers  or  Deni- 

ers  whereof  are   termed  Falfe  Brethren  ;    and  a- 

niongft  other  of  his  Charadters,  in  p.  8.  he  brands 

him  Tor  being  talfe  to  the  Intereft  of  the  Church, 

that  gives  up  any  Point  of  her  Difcipline  and  Wor- 

fhip  ;    thefe  are  the  exterior  Fences  to  guard  the 

Internals  of  Religion,  without  which  they  are  left 

naked,  without  Beauty,  Order,  or  Defence.  Should     from  Subfcribing  that  Part  of  the    a/th  Article 

any  Man  out  of  Ignorance,  or  Prejudice  to  the  An-     which  relates  to  Infant  Baptifm;    and  the  Quakers 

cient  Rights  and  EfTential  Conftitution  of  the  Ca-     are  exempted  from  Subfcribing  any  of  the  Articles, 

tholick  Church,  affirm,  ••'  That  the  Divine  Apofto-     and  are  only  required  to  Sublcribe  a  Ihort  Declara- 

"  lical  Inftitution  of  Epifcopacy  is  a  novel  Doctrine,    tion  of  the  Trinitv,  and  that  the  Scriptures  are  gi- 

"•  not  fufficiently  warranted  by  Scripture,   and  that     ven  by  Divine  Infpiration.     All  thefe  feveral  forts 

"  'tis  indillerent  whether  the  Church  be  Governed    of  Diffenters,  notwithftanding  their  Heterodoxy  ia 

theie  Points,  are  exempted  by  the  Toleration  A&. 
from  the  Penalties  of  the  former  Laws,  and  are 
by  this  Adt  preferved  in  the  free  Exercife  of  their 
Religion  or  Worfliip ;  and  not  only  the  Penalties 


Article,  which  relates  to  the  Traditions  and  Cere- 
monies of  the  Church,  and  the  Power  of  the 
Church  to  Ordain,  Change,  and  Abolifh  Ceremo- 
nies and  Rites:  The  35th  Article,  concerning  the 
Book  of  Homilies,  and  reading  of  them  in  Churches : 
The  36th  Article,  concerning  the  Confecration  ot' 
Archbifliops  and  Bifliops,  and  the  Ordination  of 
Prieits  and  Deacons ;  and  the  former  Part  of  the 
aoth  Article,  which  Aflcrts  the  Power  of  the  Church 
to  Decree  Rites  and  Ceremonies,  and  Authority  in 
Controverlies  of  Faith.  Other  Diffenters,  whoferu- 
ple  the  Baptizing  of  Infants,   are  alfo  exempted 


(( 


by  Bilhops  or  Presbyters:  Is  not  fuch  an  one 
an  Apoftate  from  his  own  Orders  ?  So  that  one  of 
the  before-mentioned  Cafes  of  Falfe  Brotherhood 
is,  the  affirming  that  the  Divine  Apoftolical  Infti- 
tution of  Epifcopacy  is  a  novel  Doctrine,  not  fuffi-  intlidted  on  them  by  former  Laws  are  taken  awa}', 
ticntly  warranted  by  Scripture,  and  that  it  is  in-  but  feveral  Immunities  and  Privileges  are  given 
different  whether  the  Church  be  Governed  by  Bi-  them,  as  an  Exemption  of  their  Teachers  from  Pa- 
Ihops  or  Presbyters.  This  is  affirmed  and  held  by  all  rifh  Offices,  and  a  Penalty  for  difturbing  their 
the  Diffenters  •  and  tho'  they  fhould  be  miftaken  in  Congregations.  Now  when  this  is  Eftabjifh'd  by  a 
theirOpinion,  yet  ftill  it  is  their  Opinion  ;  and  they  Law,  and  that  Ad  of  Toleration  is  in  full  Force, 
are  notwithftanding  tolerated,  and  arc  exempted  by  for  the  Dodor  to  affirm,  notwiihftanding  all  this, 
the  Toleration  Ad  from  Subfcribing  the  36th  Arti-  that  Heterodoxy,  or  a  different  Opinion  ii-om  any 
cle,  that  the  Book  of  Confecration  of  Archbifhops  of  the  Articles  of  Faith  of  our  Church,  almoit  ne- 
and  Bifhops,  and  of  the  Ordination  of  Priefts  and  ceffarily  infers  Rebellion  and  High  Treafon  in  the 
Deacons,  fct  forth  in  the  Times  of  K.  Edward  the  State,  and  is  a  Crime  that  concerns  the  Civil  _Ma- 
Sbcth,  contain  in  it  all  things  neccffary  to  their  giftrate  to  punifli,   as  well  as  the  Ecckliaftical ; 

"V\  hat 
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What  can  be  a  more  dired  breaking  in  upon,  and 
difivowing  of  the  Toleration  than  this  ?  Is  not 
this  to  maintain  the  Toleration  granted  by  Law  to 
be  unrcafonable,  and  the  Allowance  of  it  unwar- 
rantable? 

Another  Paflagc  that  I  fliall  Cite  to  prove  the 
general  Charge  againft  the  Dodor,    is  in  the  i6th 
and  17th  Pages  of  the  Sermon  :  TVhat  could  ■not  be 
gatJied  by   Coinprehenfioii    and   Tolcrjtiou^    miiji   be 
broiighi  iihont  by  Moderation   and  Occajwiial  Con- 
formity y  that  Is.,  what  they  could  not  do  by  open  Vi- 
olence.,   they  ivlll  not  fall  by  fecret  Treachery  to  ac- 
complip.     If  the  Church  cant  be  pulled  doitn,    it 
may  be  blozvn  up ;    and  no  Matter  ii'lth  thefe  Men 
how  'tis  deftroycd.,    fo  that  It  is  dejlroyed.     In   this 
Place  the  Dodor  is  fpcaking  of  the  great  Mifchicfs 
and  Perils  of  his  Falfe  Brethren  to  the  Church.  And 
to  prevent  any  miltaken  Notions  of  the  Church, 
he  intimates,    that  we  are  to  undcrlland  the  true 
genuine  Notion  of  it,  as  it  ftands  contradillinguiHi'd 
in  its  eltablilli'd  Dodrine,   Dilciplinc  and  Worfliip 
from  all  other  Churches   and  Schifmaticks,    who 
would  obtrude  upon  us  a  wild  Negative  Idea  of 
a  National  Church,  lb  as  to  incorporate  themfelves 
into  the  Body  as  true  Members  of  it*    whereas 
that  Latitudinarian  Heterogeneous  Mixture  would 
render  it  the  moll  abfurd,    contradidory  and  fclf- 
inconliitent  Body  in  the  World :  And  from  thence 
he  proceeds  to  fhew  that  this  Delign  of  a  Com- 
prenenlion  mifcarried,  and  that  that  long  projeded 
Scheme  of  the  Ecclcliallical  Jchltophel's  was  blall- 
ed;  "  But,  fays  he,  lince  this  Model  of  univerfal 
*'  Liberty  and    Coalition  failed,    and    thefe    lalfe 
"  Brethren  could  not  carry  the  Conventicle  into  the 
*'  Church,    they  are  now  refolved  to   bring  the 
"  Church  into  the  Conventicle,  which  will  plauii- 
"  bly  and  flily  effed  her  Ruin".     And  how  is  that 
to  be  done?  Why,  "  What  could  not  be  gain'd  by 
*'  Comprchenlion  and  Toleration,  mull  be  brought 
"  about  by  Moderation  and  Occalional  Conlormi- 
"  tyj  that  is,  what  they  could  not  do  by  open  Vio- 
"  Icnce,    they  will  not  tail  by  fecret  Treachery  to 
*'  accomplifli;  if  the  Church  can't  be  pulled  down 
*'  byComprehenlion  andToleration,  it  may  be  blown 
"  up  by  Occalional  Conformity  and  Moderation ;  and 
"  no  Matter  with  thefe  Men  how  'tis  dellroy'd,  io 
*'  that  'tis  dellroy'd".  Is  not  this  calling  the  Tolera- 
tion an  open  Violence  to  the  Church?  That  it  was 
an  Attempt  made  to  dellroy  the  Church,  tho'  the 
Church  it  felf  came  into,  and  fetded  this  Tolera- 
tion ?   I  fay,  the  Lcgiflature  in  the  Time  of  their 
late  Maj cities  King  JVilllam  and  Queen  Mary.,  and 
particularly  the  Billiops,  the  Fathers  of  the  Church, 
were  very  well  latisficd  that  this  Toleration  granted 
to  the  Dillentcrs,    was  no  way  prejudicial  to  the 
Safety  and  Security  of  the  Church.     Now  for  the 
Dodor  to  come  and  fiy,    the  Toleration  was  in- 
tended to  pull  down  the  Church,    and  that  it  is 
an   open  Violence  to  the  Church;    is  not  this  to 
maintain,  that  the  Toleration  is  unrcafonable,  and 
the  Allowance  of  it  unwarrantable  ? 

My  Lords,  Thefe  Paffiges  which  I  have  cited 
to  your  Lcrdlliips,  do  prove  the  general  Charge 
of  this  Article :  There  are  other  Paflages  in  the  Ser- 
mon, particularly  referr'd  to  in  the  Article,  which 
likcwilc  prove  this  general  Charge,  to  which  Ilhall 
next  proceed.     And, 

The  next  part  of  the  Charge  in  the  fecond  Arti- 
cle is.  That  he  afferts,  that  he  is  a  Falfe  Brother 
■with  relation  to  God,  Religion  or  the  Church, 
who  defends  Toleration  and  Liberty  of  Confci- 
ence. 
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^ Thefe  W^ords  are  contained  in  fo  many  exprefS 
Terms  in  the  Sth  Page  of  his  Sermon,  v/here  after 
he  hath  copioufly  defcribcd  his  fallc  Brethren,  he 
comes  and  Sums  up  the  whole  in  thefe  Words :  if 
upon  all  Occajions  to  comply  with  the  Dijjenters  both 
in  publlck  and  private  Jffairs.,  as  ^Vcrfons  of  tender 
Confcience  and  '-Tiety.,  to  prowcfe  their  Intercjis  m 
Rk 'lions.,  to  fneak  tc  'em  for  '-T laces  and  Q' refer- 
ent,' to  defend  Toleration.,  and  Liberty  of  Confci" 
ence.,  and  under  the 'Pretence  of  Moderation  to' ex- 
cufe  their  Separation,  and  lay  the  Fault  upon  the 
True  Sons  oj  the  Church  for  carrying  Matters  too 
high;  If  to  Court  the  Fanaticks  In  private,  anal  to 
hear  them  with  'Patience,  if  nut  approbation.  Rail 
at  and  Blafphef}ie  the  Church,  and  upon  Occafon  to 
jnftlfy  the  Kings  Murder;  If  to  Flatter  both  the  Dead 
and  the  Living  in  their  Vices,  and  to  tell  the  IVorld, 
that  if  they  have  Wit  and  Money  enough,  they  need 
no  Repentance,  and  that  only  Fools  and  Beggars  can 
be^  Damti'd ;  If  thefe,  I  fay,  arc  the  Modip  and 
Fafilonable  Criterions  of  a  true  Church-man,  God 
deliver  us  from  all  fuch  Falfe  Breth 


men  . 


So  that  one  Mark  of  thefe  Falfe  Brethren,  in  this 
part  oi  his  Sermon,  is  to  defend  Toleration  and  Li- 
berty of  Confcience.  As  to  this,  the  Uodor  gives 
two  Anfwcrs,  one  by  way  of  Inference  or  Prefump- 
tion,  and  the  other  Dired ;  that  by  way  of  Inle- 
rcnce  is,^  _"  That  he  having  k  plainly  declared 
"  himfelf  in  Favour  of  the  Exemption  granted  by 
"  Law ;  when  he  blames  thofe  who  upon  all  Occa- 
"  lions  defend  Toleration  and  Liberty  of  Confci- 
"  ence,  he  cannot  be  thought  to  refled  on  the  De- 
"  fenders  of  that  legal  Exemption  or  Indulgence, 
"  which  he  himfelf  approves  and  defends. 

Now  if  he  had  not  in  other  Parts  of  his  Ser- 
mon condcmn'd  the  Toleration  exprefly,  it  mio-ht 
have  pafs'd  for  an  Anfvvcr.     But  now,  if  the  Do- 
dor has  more  than  once  in  other  Parts  of  his  Ser- 
mon  diredly  inveighed   againft   this  Toleration, 
then  his  Meaning  is  more  naturally  to  be  undcr- 
llood  by  fo  many  feveral  Paffagcs,  than  by  one  lin- 
gle  Sentence,  and  with  what  View  thrown  in,  the 
reading  of  the  Sermon  will  plainly  fliew.  And  there- 
fore the  true  way  to  come  at  the  true  Meanin?  oi 
his  Words,    is  to  take  them  as  they  Hand  in'^his 
Sermon,    and  that  is   what  your  Lordlhips  will 
judge  b}-.      In  the  next  Place  he  gives  a  dired 
Anfwer  to  this  Part  of  the  Charge,  Avhich  is,  that 
he  does  not  mean  by  this  Defcrintion  of  a  Falfe 
Brother,  thofe  who  only  defend  Toleration  and  Li- 
berty of  Confcience,  and  do  no  more  ;  but  he  only- 
blames  thofe  who  upon  all  Occalions  defend  Tole- 
ration and  Liberty  of  Confcience,  and  to  excufe  their 
Separation,  lay  the  Fault  upon  the  true  Sons  of  the 
Church  for  carrying  Matters  {o  high ;  fo  that  I  don't 
reckon  him,  fxys  he,  as  a  Falic  Brother  who  barely 
defends  Toleration  and  Liberty  of  Confcience  ;  ex- 
cept that  at  the  fime  time  that 'he  is  defending  Tole- 
ration, he  lays  the  Fault  of  the  Separation  upon  the 
true  Sons  oi^  the  Church  for  carrying  Matters  too 
high.    Now  Ilubmit  to  your  Lorcilhips,  upon  read- 
ing of  this  Palfige,    whether  it  is  capable  of  fuch 
an  Interpretation.    If  it  be  look'd  into,    it  will  be 
found  that  the  feveral  particular  Charadcrs  there 
mention'd,  arc  all  of  them  fo  many  particular  jMarks 
of  a  F'alfe  Brother  ;    it  is  not  neceffiiry  that  two, 
or  three,  or  all  of  them  meet  together  in  one  Pcrfon 
to  rruike  up  the  Charader  of  a  Ealfc  Brother  ;  bu2 
if  any  one  of  them  be  found  in  any  Pcrfon,    'cis 
fufficient   to  charaderize    him   a    Falfe  Brother  : 
Whoever  is  guilty  of  any  one  of  thefe  Ads,    of 
which  defending  Toleration  is  one,  is  a  Falfe  33ro-  .. 
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ther; 
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ther;  and  his  aiTcrting  the  defending  of  Toleration 
to  be  a  Mark  of  a  Falfe  Brother,  is  an  evident  De- 
claration againft  the  Jultice  and  Expediency  of  the 
Toler.nion* 

The  next  particular  Charge  upon  him  in  this  Ar- 
ticle is  for  aflerting,  "  That  Queen  Elizabeth  was 
"  deluded  by  ArchbiflTc'X.'^HW^//,  whom  he  fcur- 
'*■  riloully  calls  a  Falfe  Son  of  the  Church,  and  a 
"  perfidious  Prelate,  to  the  Toleration  of  the  Ge- 
*'  iieviau  Difcipline".  This  Charge  upon  him  is 
founded  on  thofe  Words  of  his  Sermon,  in  the 
19th  Page  ;  thefe  are  his  Words :  Have  they  iiot^ 
ever  faice  their  frji  unhappy  '1^  latitat  ion  in  this 
Kingdom^  by  the  Intercejfion  of  that  falfe  Son  of  the 
Church,  Bijhop  Grindall,  always  improv'dy  and  rife 
upon  their  Demands  in  the  ^Permtffion  of  the  Go- 
•vernment  ?  Infomuch  that  ^leen  Elizabeth,  that 
•was  deluded  by  that  perfidious  'Prelate  to  the  Tolera- 
tion of  the  Genevian  Dfcipline,  found  it  fuch  an 
Ueadjtrong  and  encroaching  Moi.frer,  that  in  eight 
Years  fhe  forefaw  it  ivould  endanger  the  Monarchy , 
as  -well  as  the  Hierarchy  \  and  like  a  ^leen  of  true 
Refolution,  and  pious  Zeal  for  both,  pronoun c'd, 
That  fuch  were  the  reftlefs  Spirits  oj  that  faBious 
People,  that  no  '^fniet  was  to  be  expeffed  from  them, 
'till  they  were  utterly  fupprefs'd:  iVhich,  like  a  pru- 
dent 'T^rincefs,  fhe  did  by  ivholefome  Severities,  that 
the  Crown  for  many  Tears  fat  eafy  and  flour tfbing 
OH  her  Head. 

As  to  that  Part  of  the  Charge  where  he  fays, 
That  Queen  Elizabeth  was  deluded  to  the  Tolera- 
tion oi  the  Genevian  Difcipline  by  Archbilhop 
Grindall,  the  Doftor's  Anfwer  is,  "  That  he  hum- 
*'  bly  conceives  he  hath  good  Authority  from  the 
*'  Hiftories  and  Monuments  of  thofe  Times  for 
*'  fuch  Alfertion  j  but  whether  he  hath,  or  hath 
*'  not,  humbly  apprehends  fuch  Alfertion  to  be  no 
"  Proof  of  his  maintaining  or  fuggelling,  That 
*'  the  exempting  of  Proteftant  Subjcdls  dilfenting 
*'  from  the  Church  of  England,  Irom  the  Penalties 
*'  of  certain  Laws,  granted  by  an  A(5t  made  in  the 
*'  firft  Year  of  the  Reign  of  King  William  and 
"  Queen  Mary,  (which  Exemption  he  fuppofes  to 
"  be  intended  by  the  legal  Indulgence,  or  Tolera- 
"  tion  granted  to  DilTcnters,  mentian'd  in  the  Pre- 
*'  amble  of  the  Articles,  and  by  the  Toleration 
*'  granted  by  Law  mention'd  in  this  fecond)  is  un- 
**  reafonable,  or  the  Allowance  of  it  unwarranta- 
«  ble. 

My  Lords,  It  might  not  perhaps  be  difficult  to 
fliew  that  there  are  iome  Miftakes  in  this  Fadt^  but 
•whether  there  be  or  no,    will  not  now  be  worth 
fpending  your  LordfhipsTimc^  for  I  do  agree  with 
him,   That  the  material  Point  is  what  he  puts  it 
upon.  Whether  this  Aflertion,  as  printed  and  deli- 
vered by  him  in  his  Sermon,  be  a  Ccnl'ure  or  Con- 
demnation o^  the  Toleration  Adt.     Now  whether 
it  be  fo  or  no,   will  appear  by  taking  the  whole 
Claufe  together.     This  Palfage  is  in  the  15)1  h  and 
■20th  Pages,    and  is  in  that  Part  of  his  Sermon 
where  he  is  fhe  wing  the  great  Perils  and  Mifchief 
of  his  Falfe  Brethren  to  the  State,  and  that  they  are 
deftrudlive  to  our  Civil  Rights  and  Liberties ;  and 
in  the  Purfuit  of  his  Argument  he  plainly  Ihews 
that  the  Falfe  Brethren  there  meant  are  the  DifTen- 
ters,  who  are  tolerated  by  this  A6t  of  Parliament, 
*'  Thefe  Falfe  Brethren,  fays  he,  have  now  advan- 
"  ccd  thcmfelves  from  the  Religious  Liberty  our 
"  Gracious  Sovereign  has  indulged  them,  to  claim 
*'  a  Civil.  Right,   and  to  juftle  the  Church  out  of 
"  her  Eltablilhment,  by  hoifting  their  Toleration 
"  into  its  Place",     So  that  'tis  plain,   thefe  ialfe 


Brethren  here  fpokcn  of  are  the  DifTenters,  thofe 
who  have  the  Benefit  of  the  Toleration  Adt.  And 
then  he  goes  on  •  "  And  to  convince  us  what  alone 
"  will  fatisty  them,  infolently  demand  the  Repeal 
"  of  the  Corporation  and  Teft  A6ts,  as  anEccle- 
*'  liaflical  Ufurpation,  which  indeed  under  her 
"  Majelly  (whom  God  long  preferve  for  its  Sup- 
"  port  and  Comfort)  is  the  only  Security  the 
"  Church  has  to  depend  upon ;  and  which  they 
"  have  fo  far  eluded  by  their  abominab?c  Hypocri- 
"  iy,  as  to  have  undermined  her  Foundations,  and 
"  endanger  the  Government,  by  filling  it  with  its 
"  protels'd  Enemies.  Thefe  Charges  are  fo  fla- 
"  grant  and  undeniable,  that  a  Man  muft  be  very 
"  weak,  or  fomething  worfe,  that  thinks  or  pre- 
"  tends  the  Diflenters  are  to  be  gain'd  or  woa 
"  over  by  any  other  Grants  and  Indulgences,  than 
"  by  giving  up  our  whole  Conftitution  :  And  he 
*'  that  recedes  the  lealf  Tittle  from  it,  to  latisfy 
"  or  ingratiate  with  thefe  clamorous,  infatiablc 
"  and  Church-devouring  Malignants,  knows  not 
"  what  Spirit  they  arc  of,  or  he  ought  to  Ihcw  who 
"  is  a  true  Member  of  our  Church. 

Thefe  Pallagcs  I  have  read  to  your  Lordfhips,  to 
fhew  that  theie  Falfe  Brethren  here  fpokcn  of  are 
the  Dillenters,  who  arc  now  tolerated  by  the  Law- 
granted  to  them  in  the  Time  of  their  late  Majc- 
Ities  King  IVilliam  and  Queen  Mary  ;  and  of  thele 
Dilfenters  follows  this  Paffage  :  "  Have  they  not, 
"  ever  lince  their  firft  unhappy  Plantation  in  thii 
"  Kingdom,  by  the  Intercelfion  of  that  Falfe  Son 
"  of  the  Church,  Bifhop  Grindall,  always  im- 
"  prov'd,  and  rife  upon  their  Demands  in  the  Per- 
"  million  of  the  Government  ?  Infomuch,  that 
"  Queen  Elizabeth,  that  was  deluded  by  that  perfi- 
"  dious  Prelate  to  the  Toleration  of  the  Genevian 
"  Difcipline",  id  eji.  The  Difcipline  and  Polity 
of  the  Dillenters,  fo  called  becaufe  taken  from  Gc" 
iieva,  "  found  it  fuch  a  headllrong  and  encroach- 
"  ing  Monfter,  that  in  eight  Years  fhe  forefaw  ic 
"  would  endanger  the  Monarchy,  as  well  as  the 
"  Hierarchy;  and,  like  a  Queen  of  true  Refoluti- 
^'  on  and  pious  Zeal  for  both,  pronounc'd.  That 
"  fuch  were  the  reftlefs  Spirits  of  that  fadfious 
*'  People,  that  no  Quiet  was  to  be  expecled  from 
"  them,  'till  they  were  utterly  fupprefs'd;  which, 
"  like  a  prudent  Princefs,  Ihe  did  by  wholcfome 
*'  Severities,  that  the  Crown  for  many  Years  fat 
"  eafy  and  flourifhing  on  her  Head. 

In  this  memorable  PalHige  he  reprefents  Archbi- 
fhop  Grindall  as  a  Falfe  Son  of  the  Church,  and  a 
perfidious  Prelate,  for  deluding  the  Queen  into  a 
Toleration  of  the  Genevian  Difcipline.  Whether 
that  Fact  be  true,  or  not,  is  not  material  to  our 
Purpofe  ;  but  this  is,  that  he  charges  it  for  a  Fault 
on  the  Archbiihop,  and  for  which  he  calls  him  a 
Falfe  Son  of  the  Church,  and  a  perfidious  Prelate, 
for  inducing  the  Queen  to  give  a  Toleration  to  the 
DilTenters  in  thofe  Days:  The  Fault  is  not,  that  k 
was  a  regal  Toleration  only,  but  the  Fault  was  in 
the  Tolenition  it  feU;  in  conlenting  to  a  Liberty  to  the 
Dilfenters.  Now  what  is  this  in  Effedt,  but  to  preach 
to  the  whole  World,  That  the  Parliament  are  in 
the  Wrong  to  grant  a  Toleration  to  the  Dilfenters; 
That  the  Lords  and  Commons,  who  confented  to 
the  Toleration,  are  not  true  Sons  oi  the  Church  ; 
And  that  the  Bilhops,  who  are  for  Tolerating  the 
Dilfenters,  are  neither  Fathers  nor  Sons  of  the 
Church,  but  corrupt  and  perfidious  Prelates! 

That  this  Charadter  of  Archbiihop  Grindall  was 
deiign'd  for  a  Ccnfure  of  the  prefent  Toleration, 
will  appear  more  fully  by  the  contrary  Charadter  he 


gives 


for  High-Crimes  ^W  Mifdemeanors. 
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gives  of  Queen  EUzaleth  •  he  commends  her  Refo- 
lution  and  pious  Zeal  for  "  the  Monarchy  and  Hie- 
rarchy, in  declaring  that  no  Quiet  was  to  be 
expeded  from  the  rcfllefs  Spirits  of  that  fadi- 
ous  People,  'till  they  were  utterly  fupprefs'd  j 
which,  like  a  prudent  Princcfs,  Ihe  did  by  whole- 
fome  Severities,  that  the  Crown  lor  many  Years 
fat  eafy  and  flourifhing  on  her  Head".  Now 
■what  can  the  Engltjh  of  all  this  be,  but  to  inflame 
the  Government  againft  the  Dilfenters  ?  What  could 
be  faid  more  prevalent  for  this  Purpofe,  than  to  re- 
commend it  as  a  noble  Refolution  and  pious  Zeal  in 
Qiieen  Elizabeth^  utterly  to  fupprefs  the  Dilfen- 
ters? And  if  that  Refolution  be  to  be  followed, 
the  Lcgiflature  muft  repeal  the  Toleration  Ad:. 
And  what  could  be  laid  more  contrary  to  the  Tole- 
ration Ad,  than  to  recommend  the  Severities  ufed 
in  Queen  Elizabeth's  Reign,  becaufe  they  were 
wholefome  in  themfelves,  and  of  happy  Confe- 
quence  to  the  Perfon  and  Government  of  that  Re- 
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*  not  conform  and  come  to  Church,  and  make  his 
'  publick  Confeffion  andSubmiffion,  being  thereun- 
'  to  required  according  to  the  Form  oi  the  faii 

*  Ad;  that  then  fuch  Offender  Ihould  abjure  the 
'  Realm;  and  if,  being  thereunto  required,  Ihould 

*  refufe  to  make  fuch  Abjuration,  or  after  fuch 
'  Abjuration  made,  Ihould  not  within  the  Time 
'  appointed  him  depart  the  Realm,  or  after  fuch 
'  Departure  Ihould  return  without  the  Queen's  Li- 
'  cenfe  ;  then,  in  every  fuch  Cafe,  every  Perfon  <:o 
'  offending,  Ihould  be  a  Felon  without  Benefit  of 
'  Clergy".  So  that  the  Abjuration  inflided  on 
Proteftant  DilTcntcrs  by  this  Ad,  was  worfc  than 
Abjuration  for  F'clony  at  the  Common  Law  ;  in 
that  they  had  the  Benefit  of  the  Clergy,  in  this 
they  had  not. 

This  is  one  o^  the  Severities  of  Queen  Eliza^ 
leth's  Reign.  Whether  it  be  a  wholefome  Severity 
or  not,  human  Nature  will  determine:  However 
w  holefome  it  might  have  been  eftcemed  in  thofe 


nowned  Queen.  ^  If  there  were  not  a  Necelfity  for     Days,    by  thofe  who  had  the  Power  and  Will  to 

puniih  others,  yet  the  Legiflature  have  «,'/ 7tf}-w//;/.T 
declar'd  it  unwholefome  for  thefe  Times ;  and  th? 
Toleration-Ad  doth  exprefly,  and  by  Name,  ex- 
empt the  Proteftant  Dillenters  from  the  Penalties 
cf  this  Ad  of  the  35th  of  Queen  Elizabeth. 

Now  when  the  Toleration- Ad  hath  granted  this 
Exemption,  for  theDodor  to  come  and  publickly 
reprefcnt  an  Archblfhop  as  a  Falfe  Son  of  th^ 
Church,  and  a  perfidious  Prelate,  for  being  for  the 
Toleration  of  JDiffenters  in  his  Time  \  and  at  the 
fame  Time  recommend  the  Refolution  and  pious 
Zeal  of  Queen  Elizabeth^  for  declaring  that  (he 
would  utterly  fupprefs  them,  and  her  great  Pru- 
dence in  excrciling  wholefome  Severities  againft 
them,  which  were  of  happy  Confequence  to  her* 
Pertbn  anci  Government ;  What  could  be  faid  more 
againft  the  Toleration- Ad,  than  this  is?  The  To- 
leration-Ad exempts  the  Diffenters  from  the  Pe- 
nalties and  Severities  inflided  in  Queen  £//3.7/;fr/j's 
Reign;  the  Dodor  recommends  them  all  again,  as 
wholefome  and  neceflary.  Let  any  Perfon  judge, 
whether  this  is  not  an  exprefs  Delaration  againft 
the  Toleration-Ad  ? 

There  is  yet  one  Thing  more  charged  upon  the 


It  on  this  Occafion,  I  would  not  mention  what 
thofe  wholclome  Severities  were,  but  rather  caft  a 
Veil  over  that  Part  of  the  Reign  of  that  Great 
and  Glorious  Queen. 

To  give  a  ihort  View  of  thcfe  wholefome  Seve- 
rities ;  fome  Hereticks  were  burnt,  other  Perfons 
were  hang'd,  fome  had  their  Goods  confifcated, 
others  had  their  Perfons  imprifon'd;  and  to  men- 
tion more  particularly  a  publick  Ad  in  Writing  that 
cannot  be  fallified  or  mifrepreiented,  and  which  is 
lince  relaxed  by  the  Toleration  Ad,  an  Ad  palicd 
in  the  35th  Year  of  Queen  Elizabeth^  Intituled, 
An  AB  to  retain  the  '^leejis  Majejiy's  SubjeBs  in 
their  due  Obedience  ;  by  which  the  Diffenters  are, 
among  other  Penalties,  to  abjure  the  Realm  in  forty 
Days,  or  fuffer  Death  without  Benefit  of  the 
Clergy. 

This  Penalty  of  Abjuration  of  the  Realm  was  ta- 
ken from  the  antient  Common  Law  of  England  in 
relation  to  Felony,  by  which  if  a  Man  committed 
anyFeIon}%  excepting  Sacrilege,  and  fledtoaParifh 
Church,  he  might  within  forty  Days  before  the 
Coroner  confefs  the  Felony,  and  taxe  an  Oath  to 
abjure  the  Kingdom  for  ever;  and  if  he  thus  con- 
fels'd  and  took  that  Oath,  he  was  thereby  attainted 
of  the  Felony,  and  then  he  had  forty  Days  from  the 
Coming  of  the  Coroner  to  provide  and  prepare  for 
his  Vo)age  ;  and  the  Coroner  affigncd  him  fuch  a 
Port  as  he  chole  for  his  Departure  out  of  the  King-     the  Gew^wrf// Difcipline.     W'hether  this,  confider'd 


Dodor  in  this  Part  of  the  fecond  Article ;  viz. 
That  he  fcurriloufly  calls  Archbifhop  Grindall  a 
Falfe  Son  oi  the  Church,  and  a  perfidious  Prelate, 
for  deluding  Queen  Elizabeth  to  the  Toleration  of 


dom  ;    and  it 


he  did  not  go  ftraitway  out  of  the 
Kingdom,  or  being  gone  out,  did  return  without 
Licenfc,  he  had  Judgment  to  be  hang'd,  except  he 
was  a  Clerk,  and  then  he  had  his  Clergy. 

This  Practice  was  what  the  Law  call'd  Abjurati- 
on; and  being  by  feveral  Regulations  (in  the  Time 
of  Henry  the  Eighth)  in  Effed  taken  away,  the  Re- 
vival of  this  Pradice  was  thought  to  be  a  whole- 
fome Severity,  fit  to  be  inflided  on  the  Proteftant 
Diflcnters  of  thofe  Times  :  And  therefore  the 
35th  of  (^een  Elizabeth  doth  enad,  '  That  if  a- 

*  ny  Perfon,    obftinately  refufing  to  repair  to  fome 

*  Church  or  Chapel,    or  ufual  Place  oi^  Common- 


abftradedly  by  it  felf^  be  in  Law  a  Crime,  or  not, 
is  not  neceflary  for  me  here  to  examine.  The 
Dodor  conceives,  that  no  W'ords  fpoken  of  an 
Archbifhop,  above  one  hundred  and  twenty  Years 
iince  deceafed,  will  in  Conftrudion  of  Law  amount 
to  an  High  Crime  and  Mifiemeanor :  Whether  it 
be  fo  or  not,  in  it  felf,  I  fhall  fay  nothing  of  at 
prefent ;  becaufe  I  take  it,  that  this  is  only  takea 
Notice  of  as  an  Aggravation  of  the  Crime  charged 
upon  him,  and  to  Ihew  his  Zeal  againft  the  Tolc- 
That  he  was  not  contented  with  cenfurbg 
but  rakes  into  the  Allies  of 
had  been  in  his  Grave  one 


ration; 


the  Toleration  it  felf, 
an  Archbilhop,    that 


Prayers,  and  forbearing  by  the  Space  of  a  Month     hundred  and  twenty  Years,    and  blackens  his  Me- 
to  hear  Divine  Service,  Ihould  after  forty  Days  at-     mory,  becaufe  he  was  tor  the  Toleration  ot  thofe 
ter  the  End  of  that  Sellion  of  Parliament,  willing-    ~       -       ■ 
ly  join  or  be  prefent  at  any  Conventicle  or  Meet- 
ing, under  Pretence  of  Religion,  contrary  to  the 
Laws  and  Statutes  of  the  Realm;  that  then  fuch 
Perfon  ihould  be  committed  to  Prifon,    till  he 
Ihould   conform  and  come  to  Church:    And  if 
within  three  Months  after  Convidion  he  Ihould 


People  who  are  now  by  Law  tolerated. 

My  Lords,  I  would  on  this  Occafion  ^vf  a  Word 
or  two  to  the  Memory  of  that  Archbiftiop.  The_ 
Dodor  fa)-s,  He  was  under  the  Difpleafure  of 
Queen  Elizabeth  ;  that  is  very  true :  And  he  pre- 
tends, the  Occafion  of  his  being  under  her  Difplea- 
fure, was,  for  permitting  Innovations  to  be  ob- 
truded 
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tl-udcJ  upon  the  Church.  Thofc  Innovations  were 
no  otb'-r  than  wliat  Icvcral  other  Bifliops  at  the 
fame  time  I'JvCwife  pradis'd,  and  ibmc  Bilhops 
jince  have  done  not  much  unHke  :  It  was  tor  encou- 
rfl2;ino  the  jMeetings  and  Kxercilings  in  thofe  Days, 
cafl'd'^Prcphcryings  ;  which  were  Meetings  of  the 
Cleri^y,  to  improve  one  another  in  the  Knowledge 
oi'  the  Scriptures,  and  tended  to  make  a  learned 
and  indulhious  Clergy.  This  was  mifreprelent- 
ed  to  the  Queen,  and  was  the  vilible  Caule  ot  his 
Difgrace.  But  the  true  Reafon  of  his  Difgrace,  as 
Hiltorians  fay,  Iprung  from  the  Hatred  of  the  Earl 
o£  Leu-cjfer,  who  was  then  in  great  Power  and 
Credit  with  the  Qiieen,  and  her  great  Favourite. 
This  Earl  of  Lcicejhr  caft  a  covetous  Eye  upon 
LamUth'Hoii/e,  and  would  have  had  the  Archbilhop 
to  have  alicn'd  it,  but  he  would  not  comply  with 
him;  which,  as  the  Hiftorian  fays,  made  the  L«- 
ceftrian  Party  to  malice  him.  The  Earl  was  like- 
wife  provoked  and  incenfed  againlt  him  for  another 
Reafon,  inz.  for  Profecuting  one  'Jiilio^  a  Phylici- 
an  of  the  Earl's,  an  Italian  Phyfician,  tor  having 
two  Wives,  one  of  which  was  the  Wife  of  ano- 
ther Man,  with  whom  he  lived  in  Adultery  :  For 
thefe   two   Oftences   againft   the  Earl    of  Leice- 

ftcr^  who  bore  a  mighty  Power  at  Court  with  the 
Queen  at  that  time,  was  this  Storm  raifed  againft 
him.  But,  my  Lords,  for  his  Life  and  Dodrine, 
the  Archbilliop  was  one  of  the  moft  pious,  learned, 
and  confidcrable  Prelates  of  that  Time.  'Tis  very 
true  that  he  was  one  of  thofe  Bifliops  that  look'd 
upon  theExercifes  ufed  in  thofe  Times  by  the  Cler- 
gy, called  Prophefyings,  to  be  very  neceflary  for 
the'ir  Improvement,  and  for  the  Benefit  of  the 
Church;  and  fome  of  the  beft  Bifliops  of  thofe 
Times  concurr'd  with  him  in  the  fame  Opinion. 
He  was  a  Man  of  a  moft  exemplary  Life  and  Con- 
vcrfition,  free  from  the  Sufpicion  of  a  Crime.  In 
his  younger  Days  he  was  Chaplain,  with  Rogers 
and  Bradford^  to  Ridley  Bifliop  of  Loudo)!^  who 
o-;ive  this  Charafter  of  him.  That  he  was  known 
to  be  a  Man  of  Virtue,  Honefty,  Difcretion,  Wif- 
dom  and  Learning.  In  the  Perfecution  under  Queen 
Ma;-y^  when  his  Mafter  and  Fellow-Chaplains  were 
burnt  for  Religion,  he  became  an  Exile  on  the  fame 
A.ccount,  and  quitted  his  Eafe,  Preferments,  and 
Hopes  at  Home,  to  enjoy  the  Liberty  of  his  Con- 
fcicnce  in  a  Foreign  Country,  and  went  to  Straf- 
burgh  :  And  when  the  famous  Troubles  begun  at 
Frankfort,  about  the  Ufe  of  the  Eig/ijb  Service,  where 
the  Foundations  v/ere  laid  of  the  Diviiions  that  have 
lince  divided  and  rent  the  Church,  he  was  fo  far 
from  difliking  the  Euglip  Method,  that  he  went 
ii-oni  Strashiirgh  X.o  Frankfort,  to  encourage  and 
perfuade  the  Congregation  there  to  fubmit  to  the 
Eiigliflj  Eltabliflimcnr;  and  he  himfelf  ftuck  clofe 
to  it  all  his  Lite-time.  At  his  coming  Home,  in 
the  Bc'Tinning  oi  the  Reign  of  Queen  Elizabeth, 
he  had  a  great  Hand,  andwas  very  inftrumcntal,  in 
preparing  the  Liturgy  and  Book  of  Common- 
Pra)-cr  :  "And  the  firil  Time  that  the  Englifi  Scr- 
vicc-Book  was  introduced  at  St.  'T'atd's  in  Loudon, 
the  Privy  Council,  and  Great  Officers  of  State,  for 

'  the  greater  Solemnity,  came  to  St.  '^aiiVs, ;  and 
Griiuial!  was  appointed  to  preach  to  that  Great  Au- 
dience, upon  that  Solemn  Occafion.  He  was  one 
of  the  firlt  five  Bifliops  made  by  Queen  Elizabeth  ; 
iind  was  -firft  Bifliop  oi' Loudon,  afterwards,  Arch- 
bilhop of  York,  and  laft  of  all  Archbifliop  of  C/;;- 
tcrbury.  And  when  afterwards,  by  the  Earl  oi: 
Leicefters  Artifice,  he  was  out  oi  Favour,  and  un- 
der the  Queen's  Difpleafure  ;   yet  he  had  fo  great 


an  Intcrcft  in  the  Clergy,  and  their  Eftecm  of  him 
was  fo  extraordinary,  that  even  whilft  he  was  un- 
der Difgrace^nt  Court,  and  the  Difpleafure  of  the 
(>^ucen,  a  confidsrablc  Number  of  the  Convocation, 
then  met,  'prefented  an  elegant  Petition  in  Latin 
to  the  Queen,  to  reftore  him;  wherein  they  rcprc- 
ient  to  her  Majefty,  '  That  the  Archbilhop  had  led 
'  a  Liter  free,  not  only  from  all  Crime,  but  even 
'  from  the  Sufpicion  of  a  Crime  :  7'hat  he  had  ure- 
'  ferved  his  Bx-ligion  from  all,  not  only  Corruption 
'  of  Popery,  but  Schifm;  ann  had  fuftcr'd  Perfe- 
'  cution  for  Righteoufnets  fiike,  having  v/ander'd 
'  abroad  in  other  Countries  for  the  Caufe  of  the 
'  Gofpel:  And  therefore  they  moft  humbly  be- 
'  fought  her  Majefty,  not  only  to  lift  up  the  Arch- 
'  bithop  broken  with  Grief,  but  to  reftore  the 
'  Church  to  the  Archbifliop,  and  the  Archbifliop 
'  to  the  Church,  to  her  Subjefts,  to  his  Brethren, 
'•  to  Foreign  Nations,  and,  in  a  Word,  to  all  pious 
'  People".  Thefe  were  the  Thoughts  of  the  Cler- 
gy of  the  Archbifliop  at  that  Time,  even  when 
he  was  under  the  Difplealure  of  the  Queen ;  fo 
that  there  was  no  Reafon  tor  the  Doftor  to  afperfe 
him  as  a  Falfe  Son  of  the  Church,  or  a  Perfidious 
Prelate;  for  it  appears  on  the  contrarv,  that  he  was 
a  Man  univerfally  efteem'd  for  his  Virtue,  Piety^, 
and  Learnine. 

The  laft  Charge  of  this  Article  is,  that  he  afTerts, 
"  That  it  is  the  Duty  of  Superior  Paftors  to  thun- 
"  der  out  their  Ecclefiaftical  Jnathewas  againft 
"  Perfons  entituled  to  the  Benefit  of  the  Tolera- 
"  tion  ;  and  inlblendy  dares  or  defies  any  Power 
"  on  Earth  to  reverfc  fuch  Sentences. 

To  which  theDoftor  gives  this  Anfwer;  "  That 
"  the  Perfons  entituled  to  the  Benefit  of  theTolera- 
"  tion,  are  not  by  him  mentioned  or  intended  : 
"  But  if  thefe  Expreffions  in  his  Sermon  muft  be 
"  determin'd  to  any  one  Sort  of  Perfons,  he  con- 
"  ceives  that  the  Connection  of  his  Difcourfe  will 
"  determine  them  to  thofe  Schifinatical  and  Fadi- 
"  ous  Perfon,  who  take  Permiifion  for  Power, 
"  and  advance  Toleration  immediately  into  an  Efta- 
"  bliihment. 

Now  be  it  {o,  that  he  means  thofc  Schifmatical 
and  Fadious  Perfons  ;  the  next  Quelf  ion,  which 
willfet  this  Matter  in  a  clear  Light,  will  be.  Who 
thofe  Schifmatical  and  Fadious  Perfons  are,  who 
take  Permiflion  for  Power,  and  advance  Toleration 
immediately  into  an  Ettablifluncnt  ?  And  it  is 
plain  from  the  Palfage  it  felt',  which  is  in  ^age  25. 
of  the  Sermon,  that  he  means  the  Dilfenters,  thole 
who  are  intituled  to  the  Benefit  of  the  Tolera- 
tion. 

"  If  our  DilTentcrs,  fiiith  he,  had  lived  in  the 
"  Times  of  St. "-Paul,  they  would  have  branded  him 
"  as  an  intemperate,  hot,  furious  Zealot,  that 
"  wanted  to  be  fweeten'd  by  the  gentle  Spirit  of 
"  Charity  and  Moderation,  forfootli.  Schifm  and 
"  Fadion  are  Things  of  impudent  and  incroaching 
"  Natures;  they  thrive  upon  Concellions,  takePer- 
"  miflion  for  Power,  and  advance  a  Toleration  im- 
"  mediately  into  an  Eftabliflimcnt ;  and  are  there- 
"  fore  to  be  treated  like  growing  Milchiefs,  or  in- 
"  tedious  Plagues,  kept"  at  a  Diftance,  left  their 
"  deiuily  Contagion  fpread.  Let  us  therefore  ha'v<: 
"  ;/o  Fellotcjhip  luth  thefe  Jforks  of  Darkuefs,  tut  ra- 
"  tber  reprove  them.  Let  our  Superiour  Paftors  do 
"  their  Duty,  in  thundering  out  their  Ecclefiaftical 
"  Jnathema's'^  and  let  any  Power  on  Earth  dare  rc- 
"  verfe  a  Sentence  ratified  in  Heaven".  And  indeed 
the  Dodor  doth,  in  the  following  Part  of  his  An- 
fwer,  in  effed  own  it :  For,  faith  he, 

'  "  As 
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"  As  to  the  liiftPart  of  the  fecond  Article,  where- 
«'  by  the  laid  Henry  Sachc-cenll  is  charged  with  in- 
"  folently  darmg,  or  detying  any  Power  on  Earth 
*'  to  reverfe  the  Ecclelialtical  Sentences  there  men- 
"  tion'd  :  He  the  laid  Henry  Sacheverell  faith, 
<'  That  the  Sentence  which  he  the  faid  Henry 
*■'•  SachevereJl  dares  any  Power  on  Earth  to  reverfe, 
*'  is  fuch,  and  fuch  only,  as  is  ratified  in  Heaven  • 
"  and  fuch  Sentence  he  iHU  affirms  to  be  by  any 
*'  earthly  Power  irreverfible :  And  hopes  it  will 
*'  not  be  thought  Infolence  in  him  to  affirm,  what 
*'  he  conceives  would  be  Blafphemy  in  any  one 
*'  to  deny :  And  doth  turther  acknowledge  him- 
*'  felf  hnnly  to  believe,  that  fome  Sentences  pro- 
*'  nouncei  by  the  Pallors  of  the  Church  are  rati- 
*'  fied  inHeaven;  and  that  fome  Perlons  exempted 
*'  from  Punilhment  by  the  particular  Laws  of  the 
**•  Land,  may  yet  by  the  Laws  of  Chrill  be  juft- 
*'  ly  liable  to  fuch  Sentence  ;  and  that  Schifm,  or 
*'  a  caufeleis  Separation  from  a  Church  enjoining 
*'  no  linful  Terms  of  Communion,  is  a  Sin,  which 
*'  expofes  the  Perfon  guilty  thereof  to  the  Cenfurcs 
"  of  the  Church. 

The  Houfe  of  Commons  charge  the  Dodor  with 
Infolence,  in  daring  or  defying  any  Power  on  Earth 
to  reverfe  the  Ecclelialtical  Sentences  mentioned  in 
his  Sermon  ^  and  he,  by  Infinuation,  retorts  up- 
on them  the  Charge  of  Blafphemy.  This  the 
Houfe  of  Commons  thought  they  had  Reafon  to 
relent,  and  to  call  upon  jour  Lordfliips  for  imme- 
diate Puniftrnent  of  him,  for  treating  them  in  this 
manner  ;  but  they  leave  it  to  your  Lordlhips,  in 
what  manner  you  wilt  think  fit  to  do  them  Juftice, 
in  vindicating  them  againft  fuch  a  Charge.  But  as 
to  this  Pafllige  now  before  you,  he  affirms,  "  That 
"  fome  Sentences  pronounced  by  the  Pralors  of  the 
"  Church,  are  ratified  in  Heaven ;  That  lome  Per- 
*'  fbns  exempted  from  Puniihment  by  the  Laws  of 
"  the  Land,  may  yet  by  the  Laws  of  Chrift  be  lia- 
*'  ble  to  fuch  Sentence:  And  that  Schifm,  oracaufe- 
"  lefs  Separation  from  a  Church  enjoining  no  finful 
"  Terms  of  Communion,  is  a  Sin,  which  expofes 
"  the  Perfon  guilty  thereof  to  the  Cenfures  of  the 
*'  Church."  Now  what  is  this  but  to  fay.  The 
Dillcnters  caufelefly  feparate  from  the  Church, 
■which  impofes  no  fintul  Terms  of  Communion,  and 
{o  arc-  guilty  of  Schifm  ?  Tho'  the  Law  of  the 
Lanti  doth  exempt  them  from  Punilhment  for  this 
Schifm,  yet  for  thisSin  they  are  expos'd  to  the  Cen- 
furcs of  the  Church;  thole  Cenfures,  when  in- 
flidted,  are  ratified  in  Heaven:  Therefore,  notwith- 
Itandine  the  Law  of  the  Land  hath  given  them 
this  Exemption,  let  the  Ecclelialtical  Superiors  no 
their  Duty,  in  thundering  out  their  Jiidthema's 
againft  them,  and  let  any  Power  upon  Earth  dare  to 
reverfe  their  Sentences  if  they  can.  As  to  the  Power 
of  the  Church  in  Cenfuring  or  Excommunicating, 
it  is  not  necelfary  for  me  to  fay  any  Thing  of  it 
upon  this  Occahon :  But  the  Doctor  is  a  Miniller 
of  the  Church  of  Eitghui.-^,  who  hath  fubmitted  to 
the  Qiieen's  Supremacy,  and  by  the  Canon  is  bound 
to  maintain  and  preach  the  Queen's  Supremacy; 
her  Majelty  is  fupream  over  all  Cauf.s,  and  over 
all  Perlons,  as  well  Ecclelialtical  as  Civil;  and  by 
an  Aft  of  Parliament  made  fince  her  Majelty 's 
happy  AccefFion  to  the  Crown,  viz.  the  Ad:  relat- 
ing t(j  her  Majelty 's  Bounty  for  the  Augmentation 
of  the  Maintainance  of  the  poor  Clergy,  Ihe  is 
owned  and  recognized  to  be  the  only  fupream 
Head  on  Earth  of  the  Church  of  England:  Her 
Majelty  hath  by  Law  a  fupream  controling  Power 
over  all  the  Cenfures  and  E!i<:ommuuicationsof  the 
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Church ;  this  Power  flie  exerciles  according  to  the 
Rules  of  Law,  by  her  feveral  Officers  and  Mini- 
Iters  of  Jullice.  The  Exercife  of  the  Church's 
Cenfurcs,  Jurildidion  and  Power,  mull  be  accord- 
ing to  Law;  and  if  any  Perfon  be  Excommunica- 
ted againft  Law^,  the  Queen's  Courts  may  and  will 
command  the  Ecclefiaftical  Judge  to  alfoil  fuch  ex- 
communicated Perfon,  and  reftore  him  to  the  Com- 
munion of  the  Church  again:  This  is  the  Suprema- 
cy of  the  Queen,  which  is  the  Dodtrine  of  the 
Church  of  £/;^/.?;/^;  and  by  Vcrtue  of  this  Supre- 
macy, if  any  Judge  of  the  Spiritual  Court  Ihall 
pretend  to  excommunicate  any  of  the  DiHenters  tor 
any  Thing  which  by  Law  they  are  not  obliged  to 
do,  or  which  by  Law  they  are  excufed  or  exempted 
from,  the  Courts  of  Juftice  in  Ti'eftiuinfter-Hj.ll 
will  in  fuch  Cafe  award  a  Prohibition,  and  compel 
the  Ecclefiaftical  Judge  to  abfolve  him.  Suppole 
thatnotwithftanding  the  Toleration  Ad:,  a  Dillen- 
ter  Ihould  for  not  cuming  to  the  Church,  be  fen- 
tenced  in  the  Spiritual  Court  by  the  Judge  there, 
or  be  proceeded  againft  there,  in  order  to  an  Ex- 
communication ;  a  Prohibition  will  lye  to  that 
Judge  from  the  Queen's  Courts  upon  the  faid  Ad:,- 
and  the  Courts  of  Common  Law  will  prevent  him 
from  fuch  Proceeding ;  and  if  Sentence  be  pafs'dj 
will  compel  the  Judge  to  annul  the  Excommunica- 
tion, and  receive  the  Party  again.  Now,  for  the 
Dodor  to  come  and  fay.  That  though  the  Dilfen- 
ters  are  tolerated  by  this  Ad  of  Parliament,  and 
though  they  are  exempted  by  Law  from  Penalties, 
yet  let  the  Law  of  the  Land  be  what  it  will,  let 
the  Ecclefiaftical  Paftors  do  their  Duty,  let  them 
fulminate  their  Excommunications,  and  thunder 
out  their  Jnathemu'^  and  let  the  Civil  Magiftrate, 
the  Earthly  Powers,  dare  to  reverie  them,  if  they 
can  :  I  fubmit  this  to  your  Lordlhips,  whether  this 
is  not  diredly  impugning  the  Queen's  Supremacy, 
as  well  as  weakning  and  cenfuring  the  Toleration, 
which  is  what  he  is  charg'd  with  in  this  Article. 

^My  Lords,  I  v,i!l  not  take  up  more  of  your  Lord- 
lhips Time ;  there  are  other  Gentlemen  to  come  al- 
ter mc,  who  will  abundantly  fupply  my  Defeds, 
and  offer  to  )our  Lordlhips  fome  tarther  Confidcra- 
tious  to  make  out  the  Charge  contained  in  the  Se- 
cond Article. 

-Lox^Wiinam1>w.vht'\/\^  ^.°'i\  ^'^  ?^''?® 
iV  J,  againft  the  Dodor  in 

this  fecond  Article  is  a  Crime  of  a  very  heinous 
Nature  :  It  has  always  been  efteemed  one  oi  the 
happy  Confequences  of  the  late  Revolution,  that 
her  Majefty's  Proteftant  Subjeds,  by  a  legal  In- 
dulgence granted  to  Dilfenters,  were  united^in  In- 
tereft  and  Affedion,  in  the  Defence  of  her  Majefty's 
Sacred  Perfon  and  Government. 

\t  is  too  well  known,  ray  Lords,  how  in  former 
Times,  when  Popery  had  almoft  prevailed  in  the 
Ruin  of  our  State  and  Church,  the  Proteftants  of 
the  Kingdom  were,  by  the  Artifice  of  Papifts,  fet 
againft  each  other,  that  by  fuch  Divifions  Popillj 
Tyranny  might  be  eftablifhed  among  us. 

The  Adl  of  Parliament,  made  in  the  firft  Year  of 
the  Reigaof  their  late  jMajeftlcs  King  JVdliam  and 
Queen  M/zj)',  to  exempt  Proteftant  Dilfenters  from 
the  Chnxchoi  England  i}com  thePcnalties  of  certain 
Laws,  was  made  to  dcieat  any  fuch  future  Attempts 
of  the  Papifts  ;  the  Preamble  of  the  Ad:  declares, 
that  fome  eafc  to  fcrupahns  ConfcienceSy  in  the  Ex- 
ercife of  Religion^  may  he  an  effeBual  Means  to 
unite  her  Majefty's  Troteftajit  SuhjeBs  in  Intcrefv 
and  Jffecfion^ 

We 
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We  have  f:cn,  my  Lords,  the  good  Effeds  of 
the  Wildom  orthe  Lcoifiature  in  making  this  Atl; 
her  Majcrty's  Profcftant  Subjefts  are  now  all  ealy 
under  her  Adminiilration ',  and  how  many  Dillen- 
tcrs  ha\-c  we  ieen,  who  lince  the  Toleration  are  be- 
come iinccre  Converts  to  the  Church.  And  Imay 
i'AY,  th'At  by  this  Toleration  the  Prejudices  ot  the 
Diliinters  'in  gtncral  wear  off,  and  their  Number 
daily  decrcafcs. 

yVtid  yet  with  what  odious  Colours,  and  Language 
r.iibeconiing  a  Divine,  does  the  Dodor  paint  out 
this  Toleration,  and  how  docs  he  faftioufly  endea- 
vour to  excite  and  ftir  up  People  againll  it  ? 

'Tis,  mv  Lords,  a  poor  Shift  which  the  Dodor 
makes  in  his  Anlwcr,  that  he  knows  of  no  Tolera- 
tion granted  by  Law  ;  and  yet  in  the  fame  Anfwer 
he  owns  there  is  an  Indulgence  which  the  Govern- 
ment hath  condefcended  ^to  give  Diffentcrs.  My 
Lords,  the  Word  Iiidiilgence  is  no  more  in  the  Ad: 
of  Parliament  than  the  Word  Toleration  ;  and  it  is 
well  known  that  the  Aft  of  Parliament  he  alludes 
to  is  every  where,  not  only  in  Courts  ot  Juftice, 
but  even  in  Parliament,  called  The  Toleration- Aa  i 
and  is  frequently  fo  called  by  your  Lordihips  in  the 
Account  of  your  Lordlliips  Proceedings  in  Parlia- 
ment, in  Relation  to  the  Bill  againft  Occajwml 
Conformity,  which  Account  was  publiflicd  and  print- 
ed by  your  Lordlliips  Order. 

When  the  Doftor  fays,  that  he  has  not  been  able 
to  inform  himfelf  that  a  Toleration  hath  been 
granted  by  Law,  it  plainly  feems  to  import,  as_  if 
the  Doftor  doubted  of  the  Authority  of  theParlia- 
inent  that  made  that  Law  ^  it  looks  like  the  com- 
mon Sophiftry  oi  Papifb  and  Jefuits,  who  pre- 
tend to  own  the  Church  ot  England  as  by  Law  Efta- 
blifted;  bccaufe  they  difown  the  Authority  of  all 
our  Laws  made  lince  the  Preformation. 

My  Lords,  her  Majefty  hath  always  been  plcafed 
gracioufly  to  declare  llie  will  defend  this  Toleration, 
and  this  her  gracious  Refolution  has,  among  the 
innumerable  Blelfings  of  her  Reign,  united  all  her 
Protellant  Subjefts  in  their  Loyalty  and  Duty  to  her. 

The  Commons  reft  affured  that  your  Lordihips 
will  always  alfift  thefe  gracious  Purpofcs  of  her 
Majelty,  and  that  as  there  can  hardly  be  any  In- 
ftance  given  of  fo  fcditious  and  barelac'd  an  At- 
tempt againft  the  Peace  and  Quiet  of  the  Kingdom, 
as  the  Dodor  hath  been  guilty  of,  fo  your  Lord- 
fhips  will,  by  an  Exemplary  Punilhment  fuitable  to 
i'o  high  a  Crime,  vindicate  the  Authority  of  Par- 
liaments, and  give  an  cffedual  l)ifcouragement  for 
the  future,  to  all  fuch  turbulent  and  feditious 
Preachers. 

>  T  r  T  Think,  my  Lords,  it  is  unneceffary 
Mr.Cof'/Vr.|^  at  this  Time  to  urge  all  the  Argu- 
ments which  might  be  made  ufe  oi^  to  juftify  the 
Rcalbnablenefs  oi  the  Toleration  granted  to  Prote- 
ftant  Dilfcnters,  by  exempting  them  from  the  Pe- 
iialrics  of  certain  Laws.  It  may  fufficc  to  fay,  that 
this  Indulgence  is  required  from  us  as  Chriftians, 
and  as  we  are  Men  profeffing  Humanity  and  good 
Will  towarcis  one  another. 

\\  hocver  maintains,  that  the  Toleration  is  un- 
rcafonable,  and  the  Allowance  of  it  unwarrantable, 
fccms  necelfarily  to  affert,  that  the  Exemption 
granted  to  her  Majefty 's  Subjeds  from  the  Penal- 
ties of  former  Laws,  ought  to  be  reafTumed  j  nnlefs 
we  are  to  fuppolc,  that  it  can  be  rcafonable  to  allow 
what  is  unv/arrantable. 

This  Ailertion  therefore  evidently  Arraigns  the 
Ad  of  Toleration,  a  Law  now  in  being,  a  Law  by 


which  the  People  (throughout  the  whole  Series  ot 
this  dangerous  War)  have  been  more  firmly  united, 
in  Intercft  and  Affedion,  than  formerly  \  I  mean, 
in  the  Days  when  the  Penalties  of  thofe  Laws  were 
inflided  with  intemperate  Zeal. 

My  Lordsj  Before  1  proceed  to  make  good  the 
Charge  contained  in  the  fecond  Article  of  the  Im- 
peachment exhibited  againft  the  Prilbner  by  the 
Commons,  I  muft  beg  leave  to  take  notice  of  the 
Introdudion  to  his  Anfwer :  It  feems  he  cannot, 
upon  the  moil  diligent  Enquiry,  be  able  to  inform 
himfelf,  that  a  Toleration  has  been  granted  by  Law. 
I  take  it,  the  Stat.  i.  WilL  andMrfr.  which  exempts 
Dillcnters  from  the  Penalties  of  former  Laws,  a- 
mounts  to  a  legal  Indulgence,  or  grant  of  Liberty 
of  Confcience  \  for  by  that  Repeal  a  Liberty  is  gi- 
ven, which  was  before  reftrained,  lo  that  without 
Impropriety  it  may  be  faid,  that  Toleration  is 
granted  by  Law.  Dodlor  Sacheverell  I  find  had 
rather  it  fhould  be  called  an  Exemption,  for  no 
other  Reafbn,  that  I  fee,  but  becaufe  he  has  not 
faid  much,  if  any  Thing  of  the  word  Exemption  \i\ 
his  Sermon,  how  free  foever  he  has  made  w  ith  the 
Toleration, 

Now  taking  it  for  granted  (as  I  think  with  rea- 
fon  I  may)  that  Indulgence,  Toleration,  or  Exemp- 
tion from  Penalties,  lignifies  one  and  the  fame 
Thing,  (efpecially  as  ordinarily  made  ufe  of  amongft 
us,)  Can  any  Thing  be  more  plain,  than  that  ma-^ 
ny  Paffages  in  this  infamous  Libel  caft  black  and 
odious Refledions  upon  the  Toleration  ?  They  have 
been  all  read,  and  for  fear  (after  what  has  been  al- 
ready faid)  oi  being  too  tedious,  I  will  mention- 
one  only.     The  Words  are  thefe. 

IVhat  could  not  he  gained  hy  CompreheiiJIon  an3 
Toleration^  mafi  he  brought  about  by  Moderation  and 
Occajional  Conformity  •  that  is,  what  they  could  not 
do  by  open  Violence^  they  imll  not  fail  hy  fecret  Trea- 
chery to  accomplijh.  If  the  Church  cannot  be  pulled 
doiiun^  it  may  he  blown  up ;  and  no  matter  with  thefe 
Men  how  it  is  dejiroy'd^  fo  it  is  dejlroy'd^  &c. 

Pray,  my  Lords,  Is  it  reafonable  to  allow  Tole- 
ration, or  rather  is  not  the  Allowance  of  it  unwar- 
rantable, if  it  was  the  open  and  violent  Means 
made  ufe  of  to  deftroy  the  Church  oi England?  And 
is  not  this  a  moft  uncharitable  Cenfure,  highly  re- 
fledting  upon  the  Ad  of  Toleration,  and  the  Le- 
giflative  Authority  ?  Is  not  this  malicioufly  and 
talfely  fuggefted,  with  a  wicked  and  feditious  Pur- 
pofe,  to  create  Jealouiies  and  Mifunderftandiugs 
amongft  her  Majefly's  People  ? 

Comprehenlion  and  Toleration  are  reprefented 
as  open  Violence  ;  Moderation  and  Occalional  Con- 
formity, as  fecret  Treachery,  by  which  the  Church 
may  be  blown  up,  though  it  could  not  be  pulled 
down  by  the  violent  Means  of  Comprehenlion  and 
Toleration. 

I  fliould  wafte  too  much  Time  unneceflarily,  if 
I  fhould  take  particular  Notice  (after  what  has  been 
already  fo  well  urged  in  Maintenance  of  the  fecond 
Article)  of  all  the  Pafiages  which  feem  to  be  equal- 
ly liable  to  Cenfure. 

The  Antiftafis  throughout  this  Paragraph  is  fo 
very  plain,  that  I  hope  it  is  not  one  of  thofe  men- 
tioned in  the  Dodor's  Anfwer  to  carry  a  dubious 
Senfe.  The  Prifbner  feems  to  have  taken  care  to 
explain  himfelf,  for  fear  his  Meaning  fhould  have 
been  doubtful ;  and  therefore  after  having  faid, 

What  could  not  he  gamed  by  Comprebeiijwn  and^ 
Toleration^  muft  be  brought  about  by  Moderation  and 
Occafwnal  Conformity  j  then  he  adds,  that  is,  ivhat 
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they  could  mt  do  hy  open  Violence^  they  will  mt  fail 
hy  Treackery  to  accompliflj. 

Having  thus  inveighed  againfl  the  Toleration, 
^vith  much  Ill-Nature  and  Bitterncfs  of  Spirit,  he  is 
pleafed  in  the  next  Place  to  affert,  Thut  he  is  a 
Falfe  Brother  with  Relation  to  God,  Religion,  or 
the  Church,  who  Defends  it. 

The  Anfwer  to  this  Branch  of  the  Second  Ar- 
ticle is  long,  and,  as  I  apprehend,  feems  to  be  E- 
valive.  Firft,  there  is  a  Diiference  again  taken, 
between  Toleration  and  Liberty  of  Confcicnce, 
and  an  Exemption  or  Indulgence  ;  and  under  this 
DilVinftion,  which,  for  the  Reafons  I  have  men- 
tioned, is  a  Diilinftion  without  a  Difference,  the 
Doctor  L;\kes  the  Liberty  to  maintain  and  juftify, 
that  he  is  a  Falfe  Brother  who  Defends  Toleration 
and  Liberty  of  Conlcience. 

I  mufl  own  he  endeavours  to  evade  the  Charge, 
hy  faying  he  means  thofe  only,  who  at  the  fime 
Time  they  defend  Univcrfil  Toleration  and  Liberty 
oi  Conicicncc,  do  alfo  cxcufe  the  Separation,  and 
lay  the  Fault  upon  the  true  Sons  of  the  Church,  by 
carrying  Matters  too  high. 

Whatever  he  is  pleafcd  to  fay  he  meant,  in  An- 
fwer to  this  Part  of  the  Article,  furely  no  fuch 
Meaning  can  be  colled;ed  from  his  Sermon. 
Throughout  the  whole  Libel,  I  prcfume  to  fay 
there  is  not  one  Word  of  Univerfal  Toleration,  or 
L'niverfal  Liberty  of  Confcience  \  this  is  another 
Kind  of  Toleration,  never  heard  of,  till  it  was  new- 
Coined,  in  order  to  extenuate  his  vile  and  uncha- 
ritable AfFcitions, 

Here  he  is  pleafedto  fum  upthemodifliCivY^r/o/Vj-, 
as  he  terms  them,  of  a  true  Church-Man,  in  a  fi- 
gurative: and  ironical  Manner,  and  plainly  aflerts 
they  are  the  lev^eral  Charadlerifllcks  of  a  Falfe  Bro- 
ther \  amongft  the  Reft,  to  defend  Toleration  isfaid 
to  be  one ;  and  under  Pretence  of  Moderation  toex- 
cufe  the  Separation  ( /.  e.  )  of  the  Difienters,  of 
whom  he  had  next  before  Ipokcn,  is  another  \,  and 
concludes  the  Paragraph  with  this  pathetick  Expref- 
fion,  God  dcliisr  us  all  jrora  fiicb  Falfe  Brethmi, 

Having  thus  treated  thofe  who  defend  Tolerati- 
on, his  Superior  Paftors  are  in  the  next  Place  to  be 
adiiionifhcd  of  their  Duty,  which  is  to  thunder  out 
their  Ecclcliaflical  Juathema's  againfl  the  Pcrfons 
entituleti  to  legal  Indulgence  ;  which  Jiiathemas, 
are  fciled  Sentences  ratified  in  Heaven,  and  fuch  as 
no  Power  on  Earth  dare  reverfe. 

Far  be  it  from  me  to  fi}',  that  Sentences  ratified 
in  Heaven  can  be  rcvcrfed  by  the  Powers  of  this 
World.  But  if  Doclor  Sjcbercrell  were  a  Superior 
Paftor,  and  ihould  Anathematize,  or,  in  plain  £;;f- 
/.'/&,  Curie  and  Sentence  all  thole  who  enjoy  the  Be- 
nefit of  Toleration,  to  Damnation,  he  mufl  exculc 
me,  if  I  could  not  belie\e  that  fuch  a  Sentence 
would  be  ratified  in  Hea'ven. 

And  as  to  any  Ecclejiaitical  Ccnfure  not  ratified 
in  Heaven,  it  is  downright  Infolence  to  fay,  there 
is  no  Power  upon  Earth  that  can  reverfe  it. 

But  lince  our  Superior  Paftors  will  exercife  a  tru- 
ly Chritlian  and  noble  Spirit  of  Charity  and  Mode- 
ration, and  indulge  fcrupulous  Confciences,  the 
DoSor  is  pleafed  however  to  bear  his  Teftimony 
againfl  it,  and  is  not  contented  v.-ith  delivering  over 
to  Satan  thofe  only  who  enjo)^  the  Indulgence,  but 
the)-  who  defend  Toleration  niufl  alfo  bear  them 
Companv. 

His  indeed  is  a  very  comprchenfive  Anathe;na, 
and  is  conceived  in  thcfe  Words  ;  "ciz.  And  as  he 
chofe  it  in  this  World ^  'appoints  him. in  the  Next  his 
portion  i£ith  Hvporrites  and  Unlxiic'ocrs,    zvith  all 
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Liars,  that  have  their  'J'art  in  the  Lake,  ti'hich  hums 
ivith  Fire  and  BrimJio72e,  with  the  grand  Father  of 
Falfljocd,  the  Devil  and  his  Jngels.  And  fo  here 
tae  leaix  our  Falfe  Brethren,  ui  the  Company  they 
alivays  kept  Correfpondence  iioith. 

This,  my  Lords,  is  a  moft  dreadful  unchnftian 
Sentence,  a  Sentence  fo  Barbarous,  fo  Aftonilhing, 
that  I  am  at  a  Lofs  to  imagine,  how  it  could  enter 
into  the  Mind  of  Man  to  conceive  it. 

Perhaps,  my  Lords,  it  may  be  equally  dange- 
rous to  defend  the  Aihes  of  the  Venerable  Prelate 
Archbiiliop  Grindall ;  he,  it  feems,  was  a  talfe  Son 
of  the  Church,  and  a  perfidious  Prelate,  becaufehe 
deluded  Queen  Elizabeth  to  a  Toleration  of  the 
Genevian  Difciplinc.  Here  we  may  obferve  the 
Doctor's  great  Avcrfion  to  all  kind  of  Toleration. 

Methinks,  for  the  Sake  of  the  Reformation,  bet- 
ter Language  fhould  have  been  given,  and  more  de- 
cent E:sprelIions  fhould  have  been  beflowed,  upon  a 
Man  we  all  know  bore  fo  confiderable  a  Part  in  the 
EftablifTiment  of  it. 

Here  likewife  we  may  obferve  the  Dodor's  In- 
clination to  wnolefome  Severities,  fuch  as  Queen 
Elizabeth  made  ufe  of,  which  were  fuch  as  I  hope 
will  never  be  feen  more  in  t^iis  Kingdom.  And  by 
the  Way,  what  a  So'rit  is  this  Man  of",  who  can 
find  nothirg  to  commend  in  the  Reign  of  tliat 
Glorious  (^cen,  but  the  blackefl  and  worfl  Part 
of  it, 

I  cannot  agree,  that  thefe  harfh  Expreflions,  as 
the  Anfwer  owns  they  are,  are  the  rather  to  be  ex- 
cufed,  becaufe  the  Remains  of  the  Archbiiliop  were 
fo  long  fince  depofited,  efpecially  when  we  conlider 
that  his  jMemory  has  been  had  in  the  highcH  Elleem 
and  Veneration  by  all  the  Reformed  Churches  in 
Chrijiendom,  from  that  Time  down  to  the  Fifth  Day 
of  novernber  laft. 

For  my  own  Part,  I  think  it  very  Immoral  to 
caft  RefieCLions  upon  the  Dead,  how  ill  foever  they 
may  have  deferved  from  us  ;  and  the  longer  a  Man 
has  been  fo,  in  my  Opinion^  rather  aggravates  than 
leilens  the  Immorality. 

I  am  free  to  own,  he  whofe  Morals  will  permit 
him  to  refledl  upon  the  Departed,  is  not  therefore 
to  be  Impeached  for  it,  as  for  an  High  Crime  and 
Mifdemeanor  •  but  that  is  not  the  prcfent  Cafe, 
Archbiihop  Grindall  is  thus  fcverely  treated  upon  a 
Suppofition  he  deluded  the  Queen  to  a  Toleration  j 
and  all  the  hard  Words  which  are  fiilfely  and  unrea- 
fonably  beflowed  upon  him,  are  evidently  levelled 
at  the  prefent  Toleration,  and  defigned  malicioutly 
to  Afpcric  and  Traduce  it,  by  reprefenting  it  as 
injurious  to  the  Character  of  all  concern 'd  in  it, 
dangerous  to  her  Majefty,  and  deffruolive  to  the 
Conllitution  both  in  Church  and  State. 

By  thefe  Means,  my  Lords,  and  others  (if  pof^ 
fible  worfe  than  thefe  )  one  Part  of  the  People, 
through  groundleis  Fear  and  Jealoufy,  unrealon- 
ably  and  malicioufly  inftilled,  are  to  be  llirred  up 
to  Arms  and  Violence  ;  others,  upon  the  Peril  of 
Damnation,  are  not  fo  much  as  to  utter  one  Word 
in  Defence  of  Toleration  ^  whilil  the  third  and  laft 
Part  are  to  have  the  Do(5tor's  wholefome  Severities 
executed  upon  them. 

My  Lords,  'Tis  too  Notorious  that  this  Incen- 
diary, for  fo  the  Articles  of  the  Commons  of 
Great  Bntatn  have  called  him,  has  already  ftirred 
up  unaccountable  Feuds  and  Quarrels  tlii'oughout 
the  Nation  ;  the  Commons  are  too  fcntiblc  of  it, 
and  have  therefore  brought  the  Offender  before 
your  Lordlliips  in  Juftice  and  Judgment. 
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Many  are  the  Seeds  of  Sedition  which  he  has 
fown  ^  and  the  Fruit  to  be  expeded,  is  Civil  Dif- 
cord  and  Confufion,  unlcfs  Ibme  Remedy  fliall  be 
applied  to  prevent  it. 

The  Commons,  lor  her  Majefty's  Safety,  and 
for  the  Security  of  the  Conllitution,  have  thought 
it  abfolutely  Neceifary  to  bring  him  to  anfwer  for 
thefc  High  Crimes  and  Mifdemeanors  before  your 
Lordfliipy  Tribunal ;  conceiving  his  Offences  to  be 
ol"  fo  Exorbitant  a  Nature,  that  they  defervc  the 
Solemnity  of  this  Proceeding. 

Jnd  then  the  LORT)S  Adjourned  to  their 
Iloufe  Aho've. 


IFednefJdyy  March  i .     The  Third  Day. 

THE  Lords  coming  down  into  IFeJimhifter- 
HiiUy  and  being  feated  in  the  Manner  betbre- 
mcntioncd,  Proclamation  was  made  by  the  Serjeant 
at  Arms  as  follows  : 

Our  Sovereign  Lady  the  Queen  doth  flridly 
Charge  and  Command  all  manuT  of  Perfons  to 
keep  Silence,  upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made  :  Henry 
Sacheverel/y  Dodlor  in  Divinity,  come  forth  ;  fave 
thee  and  thy  Bail,  elfe  thou  forfeiteft  thy  Recogni- 
zance. 

The  Dodor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  : 

Lord  Chancellor.  Gentlemen  of  the  Houfe  of 
Commons,  you  may  proceed  in  your  Evidence. 

^K  rr-t  ^r  A  /TY  Lords,  Your  Lordfliips ha- 
Mr.  nowpfon.  JYI  ving  heard  what  has  been 
produced  in  Maintenance  of  the  Two  firll  Articles 
of  this  Impeachment,  I  fhall  take  the  Liberty  to 
proceed,  and  endeavour  to  difcharge  the  Trull  re- 
pofed  in  me  by  the  Commons,  to  fupport  the 
Third  Article,  and  the  Accufations  contained  in  it. 
I  will  not  wafte  your  Lordfliips  Time,  by  making 
any  Apology  for  my  Inabilities,  and  being  unequal 
to  this  Undertaking  ;  not  doubting  but  that  I  lliall 
find  from  your  Lordlhips  a  candid  Interpretation 
of  whatever  I  lliall  offer  on  this  Occaiion. 

This  Article,  my  Lords,  is  founded  on  a  Vote  or 
Refolution  o(  your  Lordfliips,  and  the  Commons, 
in  Parliament  aliembled,  which  is  recited  in  the 
Preamble  of  thcfe  Articles,  and  the  Occafion  of 
which  it  may  be  neceifary  to  mention  to  your 
Lordfliips.  It  was  fome  few  Years  ago  that  there 
were  many  fcandalous  andfeditious  Rumours  fpread 
A^broad,  of  the  Danger  of  the  Church  of  Evg- 
J  and.,  as  Eftabliflied  by  Law.  There  were  fever  al 
Libels  difperfcd  over  the  Kingdom,  reviling  her 
Majefty's  Adminiftration  in  (Church  and  State ; 
and  among  the  Reft,  one  Entituled,  The  Memorial 
of  the  Church  o/' England.  Her  Majefty  was  plea- 
fed  to  take  Notice  of  thefe  feditious  Reports 
from  her  Throne  to  the  Parliament  ^  and  there- 
upon your  Lordfliips  and  the  Commons,  on  the 
17th  of  December,  1 705,  came  to  the  Vote  or  Re- 
folution mentioned  in  the  Preamble,  and  an  Ad- 
drefs,  which  is  recited  to  this  Effed  ;_  "■  That 
"  your  Lordlliips,  and  the  Commons,  in  Parlia- 
"  ment  aifcmbled,  did  addrefs  and  lay  before  her 
«  Majefty  a  Vote  or  Refolution,  That  the  Church 
"  of  England.,  as  Eftabliflied  by  Law,  and  which 
*'  was  refcued  from  the  extremeft  Danger  by  his 


"  Late  Majefty,  of  Glorious  Memory,  was,  by 
"  God's  Bleffing,  under  her  Majefty  in  a  fife  and 
"  Hourifliing  Condition  ;  and  that  whoever  fliould 
"  go  about  to  fuggeft  and  inlinuate  that  the 
"  Church  is  in  Danger  under  her  Majefty's  Ad- 
"  miniftration,  is  an  Enemy  to  the  Queen,  the 
"  Church,  and  the  Kingdom. 

"  And  that  your  Lordlhips,  and  the  Commons, 
"  by  their  laid  Addrefs,  did  humbly  befeech  her 
"  Majefty  to  make  the  faid  Vote  or  Refolution 
"  publick,  and  to  take  effedual  Meafures  for  the 
"  Puniftiing  the  Authors  and  Spreaders  of  fuch 
"  malicious  and  feditious  Reports.  And  that  on 
"  the  aoth  of  the  fame  December.,  her  Majefty 
"  was  plealcd  to  ilfue  her  Royal  Proclamation  ac- 
"  cordingly. 

Now,  my  Lords,  this  Article  charges  "  That 
<'  in  Oppolition  to,  and  Defiance  of,  and  in  order 
"  to  arraign  and  blacken  that  Vote  or  Refolution, 
"  Dodor  Sacheverell.,  in  his  Sermon  preached  at 
"  St.  'Paursy  does  fuggeft  and  affert  the  Church 
"  of  England  to  be  in  a  Condition  of  great  Peril 
"  and  Adverlity  under  her  Majefty's  Adminiftrati- 
"  on  ".  The  Article  further  fays,  "  That  he  wick- 
"  edly  and  malicioufly  inlinuates,  That  the  Mem- 
"  bers  of  Parliament,  who  palfcd  that  Refolution, 
"  were  themfelves  confpiring  the  Ruin  of  the 
"  Church,  which  they  Voted  to  be  out  of  Dan- 
"  ger :  And  this  by  way  of  Parallel,  or  Allufion 
"  to  that  Alfembly,  who  voted  the  Perlon  of 
"  King  Charles  the  Firft  to  be  out  of  Danger,  at 
"  the  lame  Time  when  they  were  Confpiring  hi^ 
"  Deftruftion. 

My  Lords,  I  will  now  do  the  Dodlor  the  Juftice 
to  take  Notice  of  what  he  fiys  in  his  Anfwer,  and 
alledges  as  his  Juftification.  He  denies  that  he  af- 
ferts  the  Church  to  be  in  Danger,  under  her  Ma- 
jelly's  Adminiftration  ;  or  otherwife  than  from  Vice 
and  Infidelity,  Blafphemy  and  Profmenefs.  And 
as  to  the  Parallel  in  the  Vote,  and  the  Iniinuati- 
on  of  the  Members  confpiring  the  Ruin  of  the 
Church  ;  He  fiys,  he  never  mentions  that  Vote, 
nor  did  he  delign  the  Parallel  as  laid  to  his  Charge. 
He  only  meant,  That  while  Ibme  Men  were  Con- 
fpiring the  Death  of  the  King,  others,  not  privy  to 
this  Delign,  voted  him  out  of  Danger  :  So,  though 
the  Members  voted  the  Church  to  be  out  of  Dan- 
ger, yet  others  were  confpiring  againft  the  Church, 
and  by  their  Vice  and  Infidelity  were  drawing  down 
Vengeance  on  the  Church  and  Kingdom.  And  as  to 
that  Vote  made  Four  Years  ago.  He  {ays,  it  con- 
cerns only  thofe  who  did  then  inlinuate  the  Church 
of  England  to  be  in  Danger  under  her  Majefty's 
Adminiftration. 

Now,  my  Lords,  having  ftated  the  Charge,  and 
the  Defence,  I  ihall  proceed  to  acquaint  your  Lord- 
lhips with  the  feveral  Paffages  of  the  Sermon, 
which  the  Commons  apprehend  will  make  out 
their  Accufation.  And  here,  my  Lords,  I  fliall 
take  Leave  to  fay.  That  no  ftrained  or  forced 
Conftruftions  can  be  defired  by  the  Commons,  or 
expeftcd  from  your  Lordfliips,  or  any  Inferences  to 
be  deduced,  but  what  naturally  arifc  tj-om  a  fair, 
impartial,  and  candid  Interpretation. 

My  Lords,  The  firft  Paliage  which  the  Com- 
mons apprehend  is  for  their  Purpofe,  is  in  the  5th 
Page  ;  the  Dodtor,  juft  before,  enumerates  St. 
'T'a^il's  Misfortunes  that  befcl  him,  while  he  was 
propagating  the  Gofpcl,  and  fays,  "  There  is  a 
"  very  oblervable  Gradation  in  his  Sufferings ;  but 
«  that,  of  all  his  Calamities,  the  higheft  of  them 
«  proceeded  from  Falfe  Brethren  :  And  taking  No- 
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tice  of  the  Condldoin  of  the  Church  ofCorhitb,  then 
follows  thcfe  Words  ;    "  Though  it  were  very  oh- 
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vious  to  draw  aPariillel  here  betwixt  the  fad  Cir- 
"  cumrtances  of  the  Church  ot  Corinth  formerly, 
"  and  of  the  Church  of  E/7^A/;;i^  at  prcfent,  w^here- 
"  in  her  holy  Communion  has  been  rent  and  divi- 
"  dcd  by  factious  and  fchii'matical  Impoitors,  her 

pure  Doftrine  has  been  corrupted  and  defiled  ; 


"  ration,  mull  be  brought  about  by  Moderation 
"  and  Occalional  Conformity  ;  that  is,  What  they 
"  could  not  do  by  open  Violence,  they  will  not 
"  fail  by  fecret  Treachery  to  accompliln.  It  the 
"  Church  can't  be  pull'd  down,  it  may  be  blown 
"  up  \  and  no  jMatter,  with  thcfe  Men,  how  it  be 
"  deftroycd,  fo  that  it  is  deftroyed  ".  Now,  my 
Lords,    who  were  thcfe  Falfe  Brethren  that  were 


"  her  primitive  Worihip  and  Uillipline  profaned  concerned  in  this  Delign  of  Comprehenlion,  which 

*'  and  abufcd  ;    her  facred  Orders  denied  and  vili-  failed,  and  who  introduce  worfe  Mifchieis  ?    Do 

"  fted  ;    her  Priefts  and  Profcllbrs  ( like  St.'Tatil)  thcfe   Dangers  proceed  from  Vice  and  Infidelity, 

"  calumniated,  mifreprefcnted  and  ridiculed  ;    her  from  Blafphemy  and  Erroneous  Doctrines  ?    No, 

Altars  and  Sacraments  proftitutcd  to  Hypocrites,  my  Lords,  thef:  Falfc  Brethren  are  defcribed  in  the 


*'  Deifts,  Socinians  and  Athciits;  and  this  done,  I 
"  wilh  I  could  not  fay,  without  Difcouragement, 
*'  I  am  furc  with  Impunity,  not  only  by  our  pro- 
"  felfed  Enemies^  but,  which  is  worfe,  by  our 
"  pretended  Friends,  and  F'alfe  Brethren. 

It  may  be  obferved,  that  the  Doftor  is  very  free 
in  his  Parallels  ;  and  when  either  Church  or  State 
is  to  be  rcprefcnted  by  Comparifons,  he  is  plcafed 
to  make  ufe  of  the  worll  he  can  find.  He  fays.  The 
Church  of  Corinth  was  in  the  utmoft  of  Perils  ; 
and  then  it  was  to  his  Purpofe  to  make  the  Allu- 
Jion,  and  bring  the  Church  of  England  into  the  fame 
Condition. 

Here  are  many  Particulars  in  this  Pailagc,  wherc- 


Page  before,  under  his  Second  General  Head,  to  be 
in  Church  and  State  :  Which  mull  be  Pcribns  in 
Power  and  Authority ;  the  Exprelfion  it  fclf  im- 
ports it  ;  nor  could  they  otherwile  be  capable  oi 
accomplilhing  that  Defign,  of  uniting  the  Dilfen- 
ters  and  the  Church  :  To  which  Delign,  and  the 
Authors  who  intended  it,  he  is  pleafed  to  give 
the  moll  vile  and  fcurrilous  Names  imaginable  ; 
and  afterwards  he  lays  to  their  Charge  an  Inten-, 
tion  to  blow  up  the  Church  by  Moderation.  And 
this,  I  fuppofe,  is  one  of  the  Voices  which  the 
DodtoT  mentions  in  his  Anfwer,  as  one  Means  of 
Danger  to  the  Church.  If  Moderation  be  a  Vice, 
I  will  do  the  Dod:or  the  jultice  to  acquit  him  from 


by  the  Church  is  fiid  to  be  in  fad  Circumftances,     the  leaft  Ttndure  of  it.  In  any  of  his  Works  that 
and  T  cannot  tell  how  to  apply  them  according  to     I  have  ever  met  with. 


the  Doftor's  Way  of  Interpretation  ;  for  he  fays, 
all  thcfe  Enormities  are  pr^ftifed,  not  only  without 
Difcouragement,  but  with  Impunity ;  not  by  pro- 
fefled  Enemies,  but  by  Falfe  Brethren  :  So  he 
plainly  fhows  who  he  aims  at,  as  the  Authors  of 
thcfe  Calamities.  He  excludes  vicious  Infidels, 
Blafphemers,  and  Hereticks,  who  are  profelfed 
Enemies,  and  lays  it  upon  Falfe  Brethren  :  And  he 


My  Lords,  The  Third  Paffage  is  in  Page  the 
1 8th.  He  is  continuing, his  Obfervations  of  the 
Danger  from  the  fame  Falfe  Brethren  in  Church 
and  State  •  and  then  his  Words  are,  "  Falfliood 
"  always  implies  Treachery  ^  and  whether  that  is  a 
"  Qualification  for  any  one  to  be  trulled,  efpe- 
"  cially  with  the  Guardianihip  of  our  Church  or 
"  Crown,  let  our  Governoursconfider".  This,  my 
Lords,  mull  relate  to  Perfons,  who  (  as  he  would, 


explains  what  Sort  of  Falfe  Brethren  he  means ;  For 

■who  can  prollitute  Altars  and  Sacraments  to  Deills,     infinuate)  are  not  fit  to  be  trulled  with  the  Guar- 

Atheiil's,  and  Socinians,  but  fome  of  his  own  Or-     dianfnip  of  the  Church  or  Crown :    And  whether 


a 


a 
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der  ?  And  who  are  to  punifh  fuch  Offences  among 
the  Clergy,  but  their  fpiritual  Superiours  ?  And 
■whether  they  are  not  Part  of  her  Majelly's  Ad- 
miniftration,  I  fubmit  to  your  Lordlhips. 

But,  my  Lords,  luppoling  the  Fadl  to  be  true. 
That  there  are  erroneous  Doilrines  publiflied  ;  to 
what  End  mull  the  World  be  told  in  this  Manner 
that  they  are  vented  with  Impunity,  but  to  refled; 
on  thofc  who  fhould  punifh  them  ?  And  can  that 
be  done  without  a  Prolecution  ?  If  the  Do<5lor  had 
produced  any  of  his  undeniable  and  ample  Proofs  o^ 
thefe  Matters,  (which  he  mentions  in  his  Anfwer) 
before  any  Court  that  had  a  proper  Connufance  of 
them,  and  been  denied  Jullice,  he  might  have  had 
more  Reafon  for  Complaint  ;  But  to  blame  his  Su- 
periours for  not  punilhing  what  they  might  be  ig- 
norant of,  and  which  he  fays  he  was  not,  (  and 
for  which  he  might  have  promoted  a  Profecution  ) 

feems  to  retort  the  Guilt  upon  himfelf,  which  he     fage,  fays,  the  deplorable  Circumllances  we  arc  in, 
would  lay  upon  them.  proceeds  from  the  Maturity  of  National  Sins,  ^c. 

My  Lords,  The  Second  Paffiigc  is  in  Page  the  as  in  his  Anfwer.  But  who  are  mention'd  in  his 
l6rh.  He  is  talking  of  a  Comprehenfion  which  Sermon  as  the  Occafion  of  the  Maturity  ot  Na- 
was  defigncd,  not  long  fince,  to  unite  the  Church  tional  Sins  but  the  Dillenters,  who,  he  fays,  are 
and  Dilfentcrs  ;  and  complains  of  the  Perfons  who  plotting  the  Ruin  of  the  Church,  and  Falfe  Bre- 
■werc  concerned  in  that  heinous  Intention  ;  and  thrcn  join  with  them  ?  So  that  here  neither  is  the 
then  he  alfcrts,  "  That  lince  this  Model  of  an  U- 
"■  niverfal  Libertv  and  Coalition  failed,  and  thefe 
"  P'alfe  Brethren  could  not  carry  the  Conventicle 
*'  into  the  Church,  they  are  now  refolved  to  bring 
"  the  Church  into  the  Conventicle,  which  will 
"  more  plaulibly  and  lliiy  effed:  her  Ruin.  What 
"  could  not  be  gained  by  Comprehenlion  and  Tole- 

VOL.    V. 


this  Pvcfledion  does  not  feem  to  aim  higher  than 
the  Adniiniflration,  I  fubmit  to  your  Lordfhips. 

The  next  Palfage  is  in  Page  the  20th:  The 
Words  are  thefe  ;  "  And  now  we  are  under  no 
"  Danger  in  thefe  deplorable  Circumllances  ?  Mull 
"  we  lull  our  felves  under  this  fad  Repofe,  and  in 

fuch  a  llupid  Lethargick  Security  embrace  our 
"  Ruin  ?  When  Elijha^  the  Great  Prophet  of  God, 
"  was  furrounded  with  an  Hofl  of  Enemies  that 
"  fought  for  his  Life,  his  blind  Servant  beheld  not 
"  the  Peril  his  Mailer  was  in,  till  his  Eyes  were 
"  opened  by  a  Miracle,  and  he  found  himfelf  in 
"  the  midll  of  Horfcs  and  Chariots  oi  Fire.     I 

pray  God  we  be  out  of  Danger  ^  but  we  may  re- 
"  member,  that  the  King's  Perfon  was  voted  to  be 

fo,    at  the  fame  Time  that  his  Murtherers  were 

confpiring  his  Death. 

Now,  my  Lords,  thcDodlor,  to  excufe  this  Paf^ 


Danger  afiertcd  from  Vice  and  Infidelity,  but  as  it 
is  occafioned  by  the  Diffcntion  from  the  Church, 
which  the  Law  has  thought  fit  to  apprehend  as  no 
Danger  to  the  Church  ;  and  tlx:retore  it  did  not 
become  him  to  alfert  the  contrary.  Then  as  to  the 
Parallel  of  the  Alfembly  who  Voted  KingC/j^7r/ej  the 
Firll  out  of  Danger,  and  oi  the  Members  who  made 
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the  Vote  about  the  Danger  of  the  Church  Four 
Vears  as;o.  he  la\'s,  he  meant  no  Retledion  on  any 
ot  the  Members  who  paired  that  Vote,  becaufc  he 
never  mentioned  that  Vote  ;  and  as  to  the  Vote 
•about  King  Cluirlcs^  others  were  confpiring  his  Ruin 
than  thole\vho  voted  him  out  of  Danger  ;  fo  while 
the  Parliament  -v'oted  the  Church  out  ol'  Danger,^ 
there  v/cre  other  Enemies  confpiring  her  Ruin.  It 
the  Do(5lor  intended  no  Reflection  upon  that  \ote, 
Why  was  Voting  in  any  Cafe  mentioned  ?  Can  any 
one  imagine  that  the  Dodor  did  not  know  of  that 
Vote,  lince  the  Danger  of  the  Church  is  fo  much 
his  Topick  ?  Nor  can  I  prcfume  him  ignorant  of 
the  Time  when  that  Vote  about  King  Charles  was 
palfed  ;  \vhich,  as  far  as  I  can  obferve  trom  the  Hi- 
flory  of  that  Time,  was  in  November  1648,  that  he 
was  voted  out  of  Danger ;  and  when  he  was  Tried 
and  Beheaded,  I  need  not  mention  to  your  Lord- 
ftips  :  And  whatever  Alteration  might  be  made  in 
that  iVfTembly  after  the  Vote,  and  before  his  Death, 
was  done  by  thofe  Perfons  who  confpired  his  De- 
ftruftion,  and  who  were  Part  of  that  Alfembly  who 
voted  him  out  of  Danger.  So  that  it  Icems  plain, 
that  the  Vote  of  Safety,  and  the  Confpiracy  of 
Ruin,  eame  from  moll  of  the  fame  Perfons  ;  and  it 
does  not  feem  very  ftrangc  to  fuppofe  the  Dotlor 
intended  his  AUufion  in  the  fame  manner. 

And  as  to  the  Scripture  he  quotes  to  this  Pur- 
pofe,  "  That  the  blind  Servant  beheld  not  the  Pe- 
"  ril  his  Mailer  Elijlja  was  in,  'till  his  Eyes  were 
"  opened  by  Miracle,  and  he  found  himfelf  in  the 
"  Midft  of  Horfcs  and  Chariots  of  Fire  ",  My 
Lords,  thefe  Horfes  and  Chariots  of  Fire  were  not 
the  Prophet's  Enemies,  but  his  Friends ;  nor  was 
there  any  Danger  to  be  feared  from  them ;  on  the 
contrary,  they  were  a  Security  from  his  Enemies; 
fo  that  he  plainly  perverts  the  Senfe  of  that  Text, 
to  make  a  llronger  Imprelfion,  and  more  effedually 
to  delude  the  People. 

My  Lords,  The  laft  Palfage  is  in  the  laft  Page : 
He  is  llill  talking  of  the  Danger  of  the  Church, 
-and  quotes  a  Text  as  in  the  Lanientations  (  viz. ) 
"  Though  fhe  lies  bleeding  of  the  Wounds  me  re- 
"  ceived  in  the  Houfc  of  her  Friends  ".  Indeed,  my 
Lords,  J  can't  find  it  there  ^  therefore  it  fcemsto 
me  to  be  a  Lamentation  of  the  Doc5lor's  own  making. 
Then  he  goes  on,  ''  Though  the  Ways  of  So// may 
"  mourn  lor  a  Time,  and  her  Gates  be  defolate,  her 
"  Prides  ligh,  and  Ihe  in  Bitternefs,  becaufe  her  Ad- 
*•'  vcrlarics  are  Chief,  and  her  Enemies  at  prefent 
"  profper  ^  though  among  all  her  Lovers  me  has 
"  few  to  com.fort  her,  and  many  ofher  Friends  have 
*'  dealt  trcachcroufly' with  her,  and  are  become  her 
"  Enemies'".  My  Lords,  I  mention  thefe  Paflages 
only  to  ihcw,  that  the  Dodor,  by  the  moft  Pathe- 
tick  Exprcliionsofhis  own,  mixed,  with  thefe  Texts 
of  Scripture,  endeavours  to  reprefent  the  Church 
of  Eiiglmd  to  be  in  the  utmoft  Danger. 

I  Ihall  trouble  your  LordlTiips  no  further  with  the 
Pallaijcs  in  this  Sermon  ;  but  fhould  not  omit  to 
take  Notice,  that  there  is  a  Suggeftion  in  the  Do- 
dor's  Anf.vcr,  that  the  Vote  four  Years  ago  did 
not  concern  him  \  but  that  it  related  only  to  them^ 
that  then  did  alfcrt  the  Church  to  be  in  Danger  :  If 
he  had  nfindcd  the  Words  of  the  Vote,  he  vvould 
have  found  there  was  no  Pretence  for  that  Objedli- 
on  ;  tor  it  is,  "  Whoever  fliall  go  about  to  inlinuate, 
*'  that  the  Church  is  in  Danger  under  her  Majclly's 
"  Adminillration  " ;  which  mull  relate  to  any  Time 
during  the  Continuance  of  her  Majelly's  Reign. 

And  now,    my  Lords,    I  beg  Leave  to  obferve 
ibmc  Ciixumftancss  attending  this  Offence,  which 


give  it  the  higheft  Aggravation.  That  Memorial 
which  was  publil>.ed  lome  Years  ago,  and  was  the 
chief  Occalion  of  the  Vote  in  Parliament,  was  a 
Libel  that  reviled  her  Majefry  and  her  Adminiftra- 
tion,  as  the  Occafion  of  fhe  Danger  of  the  Church. 
The  Author  was  pleafed  to  conceal  himlell",  and 
durft  not  avow  his  Dodrine ;  but  the  Book  bad 
the  Fate  it  dcferved  :  And  from  the  Afhes  of  that 
Phoenix  arofe  another  Mem.orial,  with  many  of  the: 
lame  virulent  ExprelTions  againft  her  Majefty's  Ad- 
miniftration,  agreeing  in  the  whole  Scope  of  it,  as 
to  the  fame  fcandalous  Purpofe ;  but  far  exceeding 
it  in  Malice  and  Inveteracy. 

And  this  new  Memorialift  has  prcfumed  to  pub- 
lifli  his  Seditious  Reflcdions  in  the  molt  open  man- 
ner imaginable  ;  firft  at  the  Allizes  at  Dcrby^  and 
afterwards  in  the  great  Church  of  this  Metropolis; 
and  has  thought  fit  to  print  and  difperfe  about  For- 
ty Thoufand  of  them  over  the  Kingdom.  From 
whence  could  this  extraordinary  Zeal  proceed  ? 
Was  it  to  exhort  Men  to  revere  their  Govcrnours, 
and  to  fubmit  to  thofe  in  Authority  over  them  ? 
V/as  it  intended  to  preferve  Peace  and  Good-will 
amongtt  Men  ?  To  promote  Charity,  Brotherly 
Love  and  Affecflion  ?  No,  my  Lords,  there  is  plain 
Evidence  to  the  contrary,  En  ore  ftio  judicabitur. 
He  tells  you  the  Reafon  of  his  Topicks  in  that 
Place  ;  he  fays,  he  intended  "  To  open  the  Eyes 
"  of  the  deluded  People  in  that  great  Metropolis  ; 
"  to  fet  the  rich  and  powerful  Inhabitants  right  in 
"  their  Notions  of  Government  in  Church  and 
"  State".  They  were  obliged  to  him  for  his  pious 
Delign,  and  for  inftilling  thofe  Dodlrines,  which,  as 
your  Lordfhips  were  told  Yefterday,  would  make 
their  Religion,  Liberty,  Propcrt}',  and  all  that  is 
dear  and  valuable.  Precarious  :  He  tells  you  fur- 
ther, "  That  our  Conftitution  of  Church  and  State 
"  is  vigoroufly  attack'd  from  without,  and  lazily 
"  defended  from  within  ;  that  there  are  Attempts 
"  upon  the  Friends  of  the  Church,  to  fliut  their 
"  Eyes  and  Mouths,  in  order  to  Undermine  and 
"  Deftroy  them  ;  that  he  thinks  the  Pulpit  a  pro- 
"  per  Place  for  Politicks  ;  and  that  it  is  the  Bu- 
"  llnefs  of  a  Clergyman  to  found  a  Trumpet  in  Sion, 
"  to  cry  aloud  and  fpare  not".  And  in  his  Preface 
to  the  Derby  Sermon  he  explains  himfelf  ftill  fur- 
ther upon  this  Topick,  "  That  the  Church  is  fliame- 
"  fully  betrayed  and  run  down  ;  that  there  are 
"  fome  ftill  who  will  defend  it  with  their  Lives  and 
"  Fortunes  ".  And  ftates  the  Cafe  as  if  there  was 
an  immediate  NecelTity  to  take  up  Arms  for  a  Holy 
War  upon  this  Occallon. 

My  Lords,  This  Crime  is  more  heinous,  for  that 
there  is  the  leaft  Reafon  for  thefe  Seditious  Mur- 
murs, that  has  been  in  any  Reign  whatever.  Is 
there  any  Invafion  or  Attempt  upon  the  Liturgy, 
even  the  leaft  Ceremony  of  the  Church,  or  any 
Partof  thcEcclefiaftical  Conftitution?  Arc  her  Re- 
venues impaired,  or  any  of  her  Temporal  Rights 
violated  ?  No,  my  Lords;  but  our  Royal  Sovereign 
has  diftinguilfied  her  Care  for  this  Church  in  a  more 
peculiar  Manner  than  any  of  heri'redeceirors  ;  She 
has  given  from  her  own  Revenue  to  increaie  that  of 
the  Clergy,  for  their  more  creditable  Support,  and 
to  enable  them  to  preach  found  Dotlrine  for  the 
Welfare  of  her  Subjeds  ;  nor  is  her  Majcfty 
wanting  to  promote  Religion,  Piety  and  Virtue,  by 
her  own  Royal  Example,  the  moft  effed:ual_ En- 
couragement. Thefe  are  the  true  Balis  of  the 
Church,  and  the  beft  Pillars  to  fupport  it.  And 
what  Occafion  was  there  for  thefe  Reflcdions  on  her 
Majefty's  Adminiftration  ?  Has  not  that  venerable 
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Bench  given  the  World  abundant  Proof  of  their 
Care  and  A'igilance  to  prefervc  that  Church,  of 
which  they  arc  the  Guardians,  by  their  Learning 
and  unblameablc  Condud;  ^  by  their  zealous  and 
refolutc  Defence  of  her  in  the  worft  of  Times,  and 
ai^ainllall  her  Enemies  ?  It  is  very  furprizing  that  a 
Gentleman,  whole  Education  has  been  in  the  Foun- 
tain of  Learning  and  Religion  fo  many  Years,  (who 
cannot  be  prclumcd  to  Err  through  Ignorance  ) 
that  he  Ihould  prefume  in  his  private  Capacity  to 
contradid  the  Senfe  oi  the  whole  Nation,  and  call 
fueh  Afperlions  on  his  Supcriours.  To  what  End 
could  he  fo  zealouOy  difperfe  his  Notions,  if  not 
to  animate  a  deluded  People  to  the  Execution  of 
Seditious  Deligns. 

It  were  to  be  wiflied,  that  a  Government  could 
be  fupported  by  Mildnels  and  Clemency  ;  but  fuch 
is  the  State  of  depraved  Nature,  even  thefe  moll 
Paffive-Obedicnce  Natures,  that  they  are  not  con- 
tented to  be  only  ungrateful  for  the  Benefits  they 
enjoy  from  the  Church  and  State,  but  they  mull 
Rebel  againll  Principle,  and  fly  in  the  Eace  of  that 
Govcrnnient  from  which  they  receive  their  Support 
and  Protedlion. 

The  Dodior  cries  aloud,  and  there  arc  many 
others  that  fpare  not :  Some  have  prefumed  to  ccn- 
fure  this  very  Proceeding  beiore  your  Lordlhips,  as 
a  Perfecution  of  the  Church.  And  what  mull  be 
the  Confequence  of  Tolerating  fuch  bold  and  daring 
Spirits  to  go  on  in  their  feditious  Praftices  ! 

If  your  Lordfliipsdo  not  vindicate  your  own  Re- 
folutions,  and  exert  your  Power  and  Authority  to 
luppreis  that  audacious  and  unparallel'd  Iniolcncc, 
that  daily  flies  abroad  frc>m  the  Pulpit  and  the  Prefs, 
(which,  as  the  Dodor  fiys  truly,  arc  become  the 
jVlints  of  FaClion  and  Sedition)  I  may  take  Leave 
to  i^Aj^  there  will  be  too  much  Rcalbn  for  his  Af- 
lertions  of  Danger  both  to  Church  and  State:  But 
the  Commons  are  fo  well  fatisfy'd  of  your  Lord- 
lhips true  Concern  for  the  Prefcrvation  of  our  Con- 
llitution,  that  they  cannot  imagine  you  will  futfer 
any  Attempts  that  may  be  pernicious  to  the  Wel- 
fare o^  the  Government,  to  pafs  without  condign 
Punilhment  ;  and  therefore  they  entirely  rely  on 
your  Lordlhips  WifJom  and  Jufticc. 

^  iVJ.  am  commanded  by  the  Com- 
mons to  affilt  in  maintaining  the  Third  Article  of 
their  Impeachment  againll  Dodor  Henry  Sacheve- 
relly  which  has  been  fully  opened  to  your  Lordfhips 
by  the  learned  Gentleman  that  fpoke  before  me. 

My  Lords,  The  Commons  think  they  have  good 
Reafon  to  alfcrt,  that  Dr.  Sacheverell,  in  his  Ser- 
inon  Preach'd  at  St.  -P<7.'//'s,  doth  falfely  and  mali- 
cioufly  contradid  and  arraign  a  Refolution  of  both 
Houfes  of  Parliament,  approved  of  by  her  Majefty, 
and  made  publick  by  her  Royal  Proclamation. 

JVIy  Lords,  Your  Lordlhips  cannot  but  have  ob- 
lerved,  that  it  has  been  one  of  the  conltant  Artifices 
of  the  Enemies  of  the  prcfcnt  happy  Ellablilliment, 
who  very  well  know  the  jull  Value  the  People  of 
this  Nation  have  for  the  Ellablilhed  Church,  to 
fuggeft  and  inlinuate,  that  this  Church  is  in  a  Con- 
dition of  great  Peril  and  Advcrfity,  in  order  to  fo- 
^  ment  Animofitics,  and  to  cover  Defigns  which  they 
dare  not  publickly  own.  But  how  frequent  foever 
this  has  been,  I  believe  I  may  fafely  affirm,  that 
this  fcandalous  and  feditious  Allertion  was  never 
fo  boldly  maintained,    nor  with  fuch  invidious  and 
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aggra\ating  Circumftances,    as  by  Ihe  Criminal  at 
your  Lordlhips  Bar. 

The  learned  Society,  of  which  he  is  a  Member, 
reaped  fuch  lignal,  fuch  immediate  Advantages 
from  the  Revolution,  that  he  could  not  be  unmind- 
ful, he  could  not  be  ignorant  of  the  extreme  Dan- 
ger from  which  our  Laws  and  Liberties,  our  Church 
and  Conllitution  were  refcued  by  his  late  Majcily. 
But  fuch  is  his  Ingratitude  to  our  Great  Deliverer, 
iuch  is  his  Inveteracy  to  the  Revolution,  that  he 
makes  that  very  Revolution  the  Period  of  Time 
from  whence  the  PLnemies  of  our  Church  firll  had 
Hopes  to  deliver  her  up  to  her  worll  Adverfarics. 
Nor  does  his  Malignity  ccafe  there,  but  he  endea- 
vours to  perfuade  the  People,  that  from  the  Revo- 
lution to  the  prcfcnt  Time,  there  has  been  a  con- 
tinued Scries  of  Contrivances  to  ruin  and  dcllroy  ■ 
the  Church  :  At  the  Revolution,  bv  open  Violence  ; 
hut  Nowj  that  is,  under  her  Majelly's  Adminiitra- 
tion,  hy  fecret  'Treachery  ;  and  lincc  neither  the  late 
nor  the  prefent  Reign  can  efcape  his  Invedivcs,  for 
what  Perfon  he  rcferves  his  Pancgyricks,  is  fub- 
mitted  to  your  Lordlhips  to  determine. 

My  Lords,  I  would  not  take  up  any  of  your 
Lordlhips  Time  unneceflarily  \  but  I  mull  not  con- 
clude, without  exprclfing  the  Indignation  the  Com- 
mons have  at  his  traducing  and  vilifying  the  lall 
Parliament,  by  that  odious  Parallel  in  the  twenty 
firll  Page  of  his  Sermon  preached  at  St.  'T^aiifs. 

My  Lords,  the  Parliament  he  thus  endeavours  to 
blacken,  was  opened  with  fo  full  an  Appearance  in 
both  Houfes,  that  her  Majelly  obferv'd  it  with  Sa- 
tisladion  from  the  Throne  ^  and  at  the  fame  time 
her  Majelly  with  Grief  oblervcd  the  Malice  of  fuch 
Perlons,  who  fuggelled  the  Church  was  in  Danger  ; 
and  delired  the  Aifillance  of  her  Parliament  to 
difcountenance  and  defeat  fuch  Pradiccs.  And  in 
Duty  to  her  Majelly,  to  fecure  the  Q^uict  and  Peace 
of  the  Kingdom,  and  to  difxppoint  the  Defigns  of 
the  Enemies  of  our  Church  and  Conllitution,  both 
Houfes  of  Parliament  came  to  the  Refolution,  fet 
forth  by  the  Commons  in  the  Articles  of  the  Im- 
peachment which  have  been  read  to  yourLordfliips. 
And  the  lame  Parliament  proceeded  in  this  and  other 
Matters  which  were  before  them,  with  {o  much 
Vigour  as  well  as  Prudence,  that  in  Icfs  than  fix 
Weeks  her  Majcily  gracioully  took  Notice,  that 
their  Proceedings  had  had  a  good  Eftcd  all  over 
Europe.  And  at  theConclufion  of  the  Sclfion,  her 
Majelly,  with  great  Goodnefs,  declares  how  much 
fhe  was  pleafcd  to  obferve  their  Unanimity  and  Zeal 
throughout  the  whole  SclTion,  againll  every  thing 
that  tended  to  Sedition.  It  was  this  Parliament  that 
fo  chearfully  concurr'd  with  her  Majelly  in  promo- 
ting and  compleating  the  Union  of  the  Two  King- 
doms. And  it  was  the  Gentlemen  that  compofed 
this  Parliament,  join'd  by  the  Reprefentative  of  the 
other  Part  of  the  United  Kingdom,  who  readily 
and  unanimoufly  aiTilled  her  Majelly  in  difappoint- 
ing  the  Attempt  of  the  Pretender  to  her  Crown, 
whofe  chief  Dcpendancc  was  in  the  relllcfs  and  ar- 
bitrary Principles  of  fome  of  her  Majelly 's  Subjeds, 
ill-atfeded  to  their  Country. 

And  now,  my  Lords,  is  there  any  Ground  to 
compare  the  dutiful  Proceedings  of  fuch  a  Parli-a- 
ment,  with  what  was  done  in  thole  unhappy  Times, 
with  which  he  would  maliciouflv  draw  a  Parallel  ? 
No,  my  Lords.  And  I  may  fafely  venture  to  fav, 
that  'tis  impolTible  to  find  the  leall  Refemblance  be- 
tween her  Majcily 's  Glorious  Reign,  and  that  un- 
fortunate 
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Wtunatc  Admiiiiflration,    except  that  there  were 
t!]cn,  as  there  arc   now,  Mi/.'i/fers  of 
Chv.    Hift.  of     fiig  Church.    -iVho  by  their   Fi'iiflion. 
the  Rtbci.  Vol.       ,  n  a  /r  r  rn  r^         ^      i 

,    ^j  ,g,  ieiHg  Mejjingcrs  oj  '■Feace,  Jet  tip  to  be 

the  Trumpeters  of  Sedittoti,  and  Incen- 
diaries tn  ReheUion.  But,  my  Lords,  the  Commons 
hope,  That  the  happy  Period  is  now  come,  when 
even  this  Refembhincc  lliall  have  its  Determina- 
tion ;  tor  they  entirely  relv  on  your  Lordfliips 
jultice  to  infliiil  fuch  an  Exemplary  Punifliment  on 
this  Oftendcr,  as  may  deter  others  from  endeavour- 
ing to  dillracl  the  Kingdom  with  fuch  groundlels 
Diftrufts  and  Jealoulies  for  the  future. 

T      1  C  ■'"    /  '    "i\  /T^  Lords,  I  am  commanded 
'  "  i.  »  J.  by  the  Commons  of  Great 

Britain  to  ailill:,  and  endeavour  to  make  good,  the 
important  Charge  they  have  Exhibited  againll  the 
Criminal  at  the  Bar :  And  becaufe  I  am  lealt  able, 
amongll  all  the  Gentlemen  that  have  that  Honour, 
out  of  Indulgence  to  me  I  am  affigned  to  the  Third 
Article,  that  wants  leafl:  to  be  fupported. 

The  Sermon  preached  by  the  Dodor  at  St.^^r//'s, 
and  which  has  been  read  to  your  Lordfhips,  from 
the  firft  Word  in  the  Title  Page,  to  the  laft  Line 
in  the  Conciulion,  is  one  falfe,  malicious,  and  fedi- 
tious  Allcrtion,  That  the  Church  of  England  was 
under  the  laft  Reign,  and  is  under  the  prefent,  in 
the  utmoft  i  cril  and  Danger. 

The  Proclamation  which  your  Lordfliips  have 
heard  mentioned,  and  which  was  defigned  by  our 
glorious  Queen,  trom  whofe  Speech  it  took  its  Rife, 
by  your  Lordlhips,  and  the  Commons  who  con- 
curr'd  in  it,  to  be  a  Warning  t^  fuch  Incendiaries, 
as  the  Criminal,  not  to  trumpet  amongft  the  People 
Suggcftions  fo  feditious,  in  order  to  cover  Deligns 
more  dangerous,  and  which,  God  be  praifcd,  they 
are  not  yet  itrong  enough,  nor  never  I  hope  will 
be,  publickly  to  own  ;  Ihews  this  Malignant  Ol- 
tendcr  committed  this  OiFcnce  in  Defiance  of  her 
AlajcJlj'-,  your  Lordihips,  and  the  Commons. 

The  Proofs,  which  almolt  every  Gentleman  has 
brought  to  the  two  preceeding  Articles  \  and  thofe 
particular  Inftances  that  have  been  fo  fully  opened 
by  thclc  Gentlemen  who  have  fpoke  before  me  to 
the  prefent,  fliewsthat  it  would  be  vain  in  me,  and 
mifpcnding  your  Lordlhips  Time,  to  pretend  to 
enforce  thofe  Points,  already  fo  fully  made  good. 

I  Ihall  therefore  very  fliortly,  though  I  hope  very 
plainly,  lay  before  your  Lordlhips  what  are  thole 
pernicious  Deligns  the  Doftor  intends  to  cover,  and 
at  lall  hopes  to  bring  to  pafs,  his  Preaching, 
Printing,  and  Publifliing,  not  only  round  this  King- 
dom, but  amongft  his  Friends  on  the  other  Side 
of  the  Water,  thiy  feditious,  I  may  fay,  rebellious 
DIfcourfe,  lor  which  he  llands  at  prefent  Impeached 
by  the  Commons. 

And  as  it  has  been  flicwn  your  Lordfliips,  by  the 
Gentlemen  that  made  good  the  firft  Article,  that 
the  Doctor,  by  receding  on  the  Neccffary  Means 
to  bring  about  the  Revolution,  the  Foundation  on 
Vv'hich  our  prefent  happy  Eftablifliment  is  built ;  by 
alierting  that  her  Majcfty  ought  to  depend  upon  no 
other  Title  to  the  (>rown  but  her  Hereditary  one  ; 
delign'd,  by  fuch  dcftrudive  Pofitions,  to  bring  back 
the  Pretender,  with  Popery  and  French  Tyranny 
.attending  him,  to  go\  crn  the  State. 

So  it  is  as  plain,  from  the  whole  Scope  of  his 
Sermon,  that  the  Dootor,  and  all  thofe  in  Combi- 
nation with  him,  having  nothing  more  at  Heart 
than  to  dertroy  the  prcicnt  Church,  as  Eftablilhed 
by  the  whulcloinc  Laws  of  this  Land,  and  that  be- 


caufe it's  moft  confonant  in  its  Dodrine  and  Difci- 
pline  to  that  of  the  Primitive  Chriftians,  of  any  lince 
the  Time  o^  the  Apoftles;  and  confequcntly  lefs 
agreeable  with  the  flaming  Opinions  of  fuch  Fire- 
brands, who  know  not  of  what  Spirit  they  are  of: 
And  this  in  order  to  fet  up  a  Scheme  of  a  Chu?ch, 
agreeable  to  the  Tyrannical  one  they  have  projed- 
ed  for  the  State:  A  Church,  the  Dodor's  I  meauj 
though  in  Praence  Proteftant,  that  would  be  ready 
foon  to  be  turned  into  a  Monfter,  by  adding  to  it 
felf  a  Popifh  Head. 

A  Church  that  will  dcftroy  all  thofe  that 
brought  about,  and  have  lincc  fupported  the  hap- 
py Revolution. 

A  Church,  which  upon  Anti-Chriftian  Principles 
profeffes  Burning  for  Confcience-fike  •  which  the 
Dodtor,  like  thofe  wicked  Men  whole  Mercies  are 
Cruel,  calls  wholefome  Severities. 

A  Church  that  will  turn  all  the  Bleflings  we 
enjoy  under  the  prefent  Adminiftration,  into  all 
thofe  Mifcries  we  got  rid  of  by  the  late  Glorious 
Revolution. 

I  cannot  doubt  therefore  but  your  Lordfliips  will 
out  of  Duty  to  the  beft  of  Queens,  and  in  jufticc 
to  your  Lordfhips  and  the  Commons,  deter  others 
from  ever  being  guilty  of  the  like  Heinous  Of- 
fence. 


M^c 


Mr.  Dolhen.  \\/\  ^^L^^ds,  This  Arlide  of  the 
iVj.  Commons  Impeachment  con- 
tains one  Criminal  Polition,  That  the  Church  of 
England  is  now  in  a  Condition  of  great  Peril  and 
Danger  under  her  Majcfty 's  Adminiftration,  ag- 
gravated by  an  odious  Parallel  that  affords  a  preg- 
nant Proof  of  the  true  Spirit  and  Deligns  of  this 
bold  Offbnder. 

The  Accufation  has  already  been  fully  made  out 
by  plain  and  politive  Words  in  his  Sermon  \  from 
which,  as  well  as  from  many  other  Paflages,  I  fhall 
beg  leave  to  fubmit  to  your  Lordlhips  Judgment, 
whether  that  wicked  Parallel  may  not  juftly  be 
turn'd  upon  him.  Whether  there  is  not  more  than 
Sufpicion  that  he,  and  all  his  Abettors,  are  confpi- 
ring  the  Ruin  and  Deftrudionof  the  Church,  when 
under  the  Difguife  of  a  P'afe  Zeal  they  proftitute 
her  Sacred  Name,  to  carry  on  dark  and  deep 
Dcfigns,  fatal  both  to  Church  and  State. 

I  fhall  only  briefly  take  Notice  to  your  Lord- 
lhips, that  the  Guilt  o(  this  Ofiencc  arifes  from  a 
plain  Contempt  of  her  Majefty's  Proclamation,  and 
o{  the  Refolutions  of  both  Houfes  of  Parliament  ; 
moved  by  no  Inducement,  but  an  Eagernefs  and  In- 
duftry  not  to  let  any  Shadow  or  Colour  efcape, 
that  may  contribute  to  his  Part  in  the  grand  De- 
lign,  to  be  only  efteded  by  fomenting  Divilions  and 
Diftradions  amongft  us. 

But,  my  Lords,  in  order  to  unveil  the  Dodor's 
Pretences,  and  to  take  away  his  trivial  Excules,  I 
beg  leave  to  reprefcnt  to  your  Lordlhips,  that  it 
the  whole  Legillature  had  not,  from  a  full  Con- 
vidion  of  the  Church's  Security  and  Safety,  laid 
a  fcverc  Injundion  againft  the  Publilhing  fuch  a 
falfe  and  pernicious  Suggeftion,  yet  evident  Truth 
ought  to  have  taught  hun  not  to  have  tranfgrefs'd 
in  lo  notorious  a  Manner. 

My  Lords,  When  it  appears  that  the  Church  has 
the  Sandion  of  fo  many  and  {o  good  Laws  to  efta- 
blilh  and  defend  it ;  when  the  Veneration  and  Devo- 
tion to  it,  of  fo  great  a  Majority  of  the  People,  is 
fo  vilibly  fix'd  in'their  Hearts,  that  the  bad  Exam- 
ples and  provoking  Behaviour  of  this  Falfe  Bro- 
ther,   and  of  fcvcral    others  of  the  fame  Stamp, 

have 
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have  not  made  the  Icafl  Abatement,  or  Impreffion 
to  its  Difadvantage  ;  when  the  Parliament  on  all 
Occalions  appears  fo  forward  and  unanimous  in 
their  Zeal  and  AfFedion  for  it  \  when  'tis  recom- 
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done.  My  Lords,  I  doubt  not  but  her  Majefty  will 
with  the  greatefl  Satistadion,  fee  the  Government 
thus  put  upon  a  right  and  equal  Foot,  fince  there- 
by thole  Blelfings  will  be  fccured  to  future  Ages, 
mended  and  illuftrated  by  the  Learning,  Piety,  Wif"  which  her  happy  Reign  has  Planted  amongft  Us, 
dom,  Charity  and  Ghriltian  Moderation  of  fo  ma-  fince  thereby  Ihe  will  entail  a  lalling  Felicity  on  her 
ny  of  its  chief  Pallors  ;  but  above  all,  when  'tis  People,  and  prevent  thole  real  Dangers  both  to 
under  the  Protection  and  Government  of  a  Su-  Church  and  State,  which  at  this  Time  are  fo  falfly 
preme  Head,  a  true  and  conllant  Defender  of  its  inlinuated.  But  my  Lords,  if  this  lliould  not  now 
Faith  and  Difcipline,  who  having  already  expofed  be  effedually  obtained,  and  b}-  fuch  wholcfonic  Se- 
her  Royal  Perfbn  to  Hardfliips  and  Dangers,  to    verities  as  the  Dodor  applauds  and  recommends 

give  me  leave  to  conclude,  with  a  jurtcr  Complaint 
than  that  in  his  Anfvver,  That  hard  is  the  Fate  of 
that  People  who  after  having  been  twenty  Years  in 
War,  in  Conjunction  with  fo  many  great  Allies, 
with  the  Expenceof  fo  much  Blood  and  Trcafure, 
contending  only  againll:  Tyranny  and  OpprclTion,' 
and  which  we  may  jultly  hope  is  at  lull  fubducd, 
fhall  then  fee  all  Europe  enjoy  the  Fruits  and  Bene- 
fits of  our  Labours  ;    and  at  the  fimc  Time,  tho* 


refcue  it  in  a  Time  of  its  utmoft  Peril,  does  con- 
tinue daily  to  manifell  the  fame  Devotion,  Piety 
and  tender  Concern  lor  it :  Lender  this  powerful 
Alliance  for  its  Support,  can  ought  but  Malice  and 
Envy  at  its  Profoenty,  can  any  one  but  an  Incen- 
diary or  difguis'd  Enemy  infinuate,  that  the  Church 
of  England  is  not  fenced  and  fortilicd  with  an  im- 
pregnable Barrier  againll  all  Danger,  from  open 
Attacks  or  Violations  ? 


'Tis  true  indeed,  my  Lords,  that  no  human  Care     her  Majelly's  well  chofcn  General  iliall  at  lalt  bring 
or  Policy  can  prevent  the  Attempts  and  fecret  Con-    home  Peace,    as  he  has   fo  often  the  Laurels  of 
Ipiracies  of  intellinc  Traitors.     Vipers  in  the  Bo- 
fom  may  fling,  though  the  Body  be  covered  with 


Vidlory,  to  lay  with  humble  Duty  at  her  Royal 
Feet,  yet  we,  only  we,  mull  be  rendered  uncapable 
of  the  common  Bleffing,  hctrajed  at  home  to  a  per- 
petual Condition  of  Bondage^  by  fuch  Falfc  Brethren- 
as  are  at  your  Lordpips  Bur. 

Then  the  Lord  Haverfljard  moved  to  Adjourn  to 
their  Houfe  above  ;  and.  being  returned,  and  fcatcd 
as  before,  Proclamation  for  Silence  was  made  by 
the  Serjeant  at  Arms. 

Lord  Chancellor.  Mr.  Dolben,  the  Lords  have 
taken  Notice  that  at  the  Conclullon  of  what  you 


the  flrongeft  Armour.  All  that  can  be  done  is,  to 
be  v/atchful  to  difcover  and  expofe  the  Hypocrite, 
to  detedl  and  punifh  his  Grimes.  The  Commons, 
on  this  Occafion,  are  here  exerting  their  Part  of  this 
Duty,  fully  affured  of  Succefs  from  your  Lordfhips 
equal  Zeal  and  Juflice. 

My  Lords,  You  have  now  brought  to  your  Bar 
a  Clergyman,  bound,  by  the  flrongell  Ties  and 
Duty  of  his  Fundion,  to  Inftrud:  and  Propagate  the 
Necelfary  Means  for  the  Peoples  true  Happinefs  in 
this  World,  as  well  as  the  next ;  yet  your  Lord- 
iLips  will  find  him  proved  to  be  a  Trumpeter  Itine- 
rant of  Sedition  and  Rebellion,  firft  at  Derby ^  then 
in  London ;  an  Agent  detached  from  that  dark  Ca- 
bal, whofe  Emillaries  appear  in  all  Shapes,  and  al- 
moll  in  all  Places  \    an  Aiferter  of  fuch  peflilential 

and  unparallcl'd  Doctrines,  as  at  once  overthrow  the  tion  only  to  the  Prifoner  at  the  Bar 
whole  Conflitution  both  of  Church  and  State.  He 
may  perhaps  urge  a  Precedent,  in  which  it  has  been 
pleaded,  and  from  the  Pulpit,  that  an  urgent  Ne- 
celfity  can  jullify  the  Breach  of  Laws  ;  and  fi-om 
others,  that  in  particular  Cafes  they  may  be  dif- 
penfed  with  j  but  this  Gentleman  mufl  be  allowed 
the  Infamy,  to  have  ftretched  and  improved  thofe 
pernicious  Tenets  to  the  exalted  Height  of  ma 


fpoke,  you  us'd  this  Exprcffion,  ^  as  are  at  your 
Lordpips  Bar ;  which  Words  are  to  general,  that 
their  Lordfhips  are  of  an  Opinion  that  they  want 
an  Explanation. 

Mr.  Dolben.     My  Lords,  thofe  Words  had  rela- 


Serjeant  ^^r^^^r.  "IVr\^°''!f'    Your  LordlWps 
■^  IV J.  nave  heard  the  three  firll 

Articles  of  this  Charge  largely  fpoken  to  ;  it  is 
my  Duty,  in  Obedience  to  the  Command  I  have 
been  Honoured  with  by  the  Commons,  to  make 
good  the  Charges  in  the  Fourth.  I  am  fenfiblc  how 
unequal  I  am  to  fuch  a  Work,  both  fr6m  my 
want  of  Capacity,  and  my  prefent  Indifpolition  ; 
but  however,  in  fuch  Mannner  as  I  can,  I  Ihall  en- 
deavour it. 

This  Article  fets  forth.  That  He  tl'efiid  Henry 
Sache\'erell,  /;/  his  fatd  Sermon  and  Books,  does 
fa/S'  and  maluioufly  Suggeji^  that  Her  Majejiy's 
fender  before  you,  with  a  View,  not  only  to  detedl  Jdminijiration^  both  in  Ecclefiajiical  and  Civil  Jf- 
and  punilli  his  Offence,  but  to  obtain  an  Occaiion  fairs,  tends  to  the  DeJirtuHion  of  the  Conjiitution  ; 
in  the  moll  Publick  and  Authentick  Manner  to  avow  and  that  there  are  Men  of  Charaflers  and  Stations 
the  Principles,  and  juflify  the  Means,  upon  which  both  in  Church  and  State,  who  are  Falfe  Brethren,  and 
the  prefent  Government  and  the  Proteflant  Succef^  do  themfehes  iveaken,  undermine,  and  betray,  and  do 
fion  are  founded  and  eflabliflicd ;  and  this  more  out  encourage  and  put  it  in  the  'Tower  of  others,  who 
of  a  generous  Concern  tor  Poflerity,  than  for  our  are  profejj'ed  Enemies,  to  overturn  and  defray  the 
own  prefent  Security.  My  Lords,  we  are  fo  happy  Conjiitutton  and  Ejiablifhment  :  Jnd  chargctb  her 
to  have  a  Sovereign_  on  the   Throng,    whole     Majejiy,   and  thofe  in  Authority  under  Her,  with  a 

general  Male~Adminifiration ;  and  as  a  puhlick  In- 
cendiary, he  perfuades  her  Majefy's  SuhjeSls  to  keep 
up   a  Dijiinflion  of  Fadions  and  'TartieSy    ifjjfills: 


king  all  our  Laws,  Liberties,  Religion,  and  Lives, 
held  only  at  the  precarious  Pleafure  of  any  bold  In- 
vader ;  for  nothmg  can  be  a  plainer  Expofition  or 
Confequence,  when  'tis  taught,  that  no  Oppreffion, 
no  Violation  can  juflify  an  Oppofition  to  it. 

My  Lords,  The  Commons  have  brought  this  Of- 


as 

Goodncfs,  Juflice,  and  Piety  leaves  no  Room  for 
the  leall  Fear  or  Jcaloufy  ;  but  we  hope  the  Re- 
cord oi  this  Proceeding  will  remain  a  lafling  Mo- 
nument, to  deter  a  Succeffor,  that  may  inherit 
her  Crowns,  but  not  her  Vertucs,  from  attempting 
to  invade  the  Laws,  or  the  Peoples  Rights  ;  and  if 
not,  that  it  will  be  a  noble  Precedent  to  excite  our 
Pgllerity  to  wreille  and  tug  for  Liberty  as  we  have 


*  Exception  had  been  taken,  thai  the  IVord  are  might  carry  the 
Refieciion  to  the  Council  and  Sollicitor  affigned  by  the  Lords  to  ajjijl 
Dr.  Sacheverell,   vho  were  al^o  at  the  Bar. 
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groiwdUfs  "-jeahujies,  and  foments  Bcjhuame  Dt- 
m/mis  amon^  them^  and  excites  and  Jiirs  them  tip 
to  Arms  and  Violence  :  Jnd,  that  his /aid  Mali- 
cious and  Seditious  Suggejhons  may  make  thejtronger 
Iwprcfons  upon  the  Minds  of  her  Majejiys  Sub- 
jccisl,  he  the  [aid  Henry  Sacheverell  does  wtckedly 
■zvicff  andpericrt  diiers' Texts  and 'Parages  of  Holy 
Scripture.  __        _  . 

This  Article  in  genera!,  is  a  Charge  of  Sedition 
under  icveral  Aggravations,  and  made  good  by  al- 
moft  every  Part  of  the  Sermon  and  Dedications, 
read  belbre  your  Lordlhips  in  Evidence. 

The  a\  owed  Dcllgn  ot  the  Sermon,  is  to  repre- 
fent  the  extreme  Perils  and  Dirtrefles  of  the  Church 
and  Conftitution  from  Falfe  Brethren,  that  are  in 
the  Adminlilration,  and  countenanced  by  it. 

He  reprefcnts  the  Church  in  the  utmoft  Extre- 
mity, thole  Fences  broken  down,  without  which 
Ihe  is  najlied  and  unguarded,  her  Altars  and  Sacra- 
ments projiitnted,  her  felf  deferted,  betrayed,  mi- 
dcrndned,  and  perfecuted  with  open  Violence,  bleeding 
of  her  If  ounds,  her  Enemies  openly  calling  for  her 
Dcjirul^ion. 

The  Nation,  funk  into  the  loweft  Degree  of  Cor- 
ruption, fwarming  and  over-run  with  Jtheijis,  De- 
ijis,  Sociiiians,  Hypocrites,  Villains,  Rebels,  Tray- 
tors,  Correfpon dents  with  the  Devil,  nay,  with  Men 
that  arc  themfelves  the  tvorjf  of  Demons. 

The  Government,  fo  far  from  applying  a  Re- 
medy, that  all  this  is  done  Openly,  with  Impunity, 
without  Difcouragement  :  Nay,  the  Perfons  from 
whom  the  Milchiefs  arife,  ^xtfiifferd  to  form  them- 
felves into  Seminaries,  to  Tropagate  Athcifm  and 
'other  Hei/ijh  '■Vrinciples  ;  are  let  into  the  Admini- 
fration,  they  are  in  'T'laces,  Places  are  given  them 
as  the  Reward  of  betraying  their  Parties,  they  en- 
grofs  all  'Places,  they  are  '-Per/ons  of  Charaffers  and 
''Stations,  nay,  they  are  Chief. 

Nor  is  this  done  in  any  Reprefentation  to  thofe, 
that  by  making  new  Laws,  or  putting  in  Execu- 
tion the  Old,  might  regularly  cure  thcfe  Mifchiefs  ; 
but  in  a  popular  Harangue  irom  the  '-'Pulpit  :  Not  in 
Terms  of  Lamentation,  not  as  Grounds  of  Humi- 
liation, or  in  a  Language  that  might  become  one 
that  thought  the  only  Arms  of  the  Church  to  be 
'J^raycrs  and  Tears  ;  but  with  all  Malice,  Bit- 
terncis.  Reviling,  Infolcnce,  endeavouring  to  raife 
in  his  Auditors  the  Paffions  himfelf  puts  on, 
and  pointing  out  (as  far  as  he  dares)  to  Anns 
and  Violence  tor  a  Cure,  and  not  fo  much  as  ojfer- 
ii.iQ^  any  other. 

Thefe  are  the  Colours  in  which  he  Paints  our 
Condition,  and  thus  he  chufes  to  Ihew  the  Zeal  and 
Duty  he  profcffcs  to  the  Bell  of  Queens. 

But  lincc  he  pretends  in  great  Meafure  to  deny 
or  evade  the  Charge,  it  may  not  be  amifs  to  look 
a  little  more  particularly  into  his  Sermon,  and  take 
a  View  oi  the  Scheme  of  it,  antl  of  feveral  PalPages 
therein. 

The  Crime  he  profeffes  to  ihow  the  Mifchiefs  of 
in  this  Sermon,  is  falfe  Brotherhood :  Tho:  Method 
he  propofes  to  Treat  it  in  is, 

I.  To  dcfcribe  the  Crime,  and  to  fhow  who  are 
Juilfe  Brethren;  and  upon  what  Accounts  ;  and  he 
conliders  it  both  with  Refped  to  the  Church  and 
to  the  State. 

1.  To  lliow  the  Dangers  :    And 

3.  The  Guih  and  Folly  of  this  Sin.     And 

4.  (That  it  may  appear  that  all  the  Crimes  and 
all  the  Treacheries  he  mentions  are  not  mere  Sup- 
pofuions,  but  Realities,  at  this  Time,)  He  under- 
takes, as  a  Coifequence  of  ally  to  fijew  what  mighty 


Reafon  wc  have  at  all  times,  more  efpecially  AT 
PRESENT,  to  Jfick  to  the  Principles  of  our 
Church  and  Confiitution,  and  to  beivare  of,  and  mark 
all  thofe  falfe  Brethren  who  defert  or  betray  them. 

I  believe  the  firA  Claufe  of  this  Article  will  fo 
clearly  be  prov'd  from  the  Paffages  that  more  di- 
redlly  concern  the  Second  and  the  Third,  that  I 
delire,  for  lowing  your  Lordfhips  Time,  to  begin 
with  thofe  two  Claufes,  and  then  to  return  to  the 
Firil  afterwards. 

I  begin  therefore  with  the  fecond  Claufe,  That 
the  faid  Henry  Sacheverell,  in  his  Sermon  and 
Books,  doth  jaljly  and  malicioiijly  Suggcji,  that 
there  are  Men  of  CharaBsrs  and  Stations  in  Church 
and  State,  who  are  Falfe  Brethren,  and  do  themfelves 
weaken,  undermine,  and  betray,  and  do  encourage  and 
put  it  in  the  'Toiver  of  others,  who  are  profeJJ'ed  Ene- 
mies, to  overthrow  and  defiroy  the  Conjlittition  and 
Ejiabli foment. 

To  make  this  out,  I  beg  leave  to  obferve,  that 
in  entrmg  upon  his  fecond  Head,  that  is,  to  fliowr 
the  great  Peril  and  Mifchiefs  of  thefe  Falfe  Bre- 
thren both  in  Church  and  State,  he  afferts,  pag.  15. 
That  they  weaken,  undermine,  and  betray  in  them- 
felves, and  encourage  and  put  it  in  the  ''Power  of 
our  profefs'd  Enemies  to  overturn  and  defiroy  the 
Confiitution  and  Ejiabhjhment  of  both.  This  there- 
fore runs  through  his  whole  Difcourfe  ;  and,  being 
affirm'd  of  Falle  Brethren  in  general,  mufl  be  ap- 
plicable to  every  fort  of  falfe  Brother.  If  then 
there  be  any  'perfons  of  CharaSers  and  Stations 
whom  he  reprefents  as  Falfe  Brothers,  then  he  has, 
in  the  Place  mentioned,  affirm'd  of  THEM,  and 
undertaken  to  prove,  that  THEY  weaken,  un- 
dermine and  betray,  and  put  it  into  the  'Power  of 
others  to  overturn  and  defiroy  the  Confiitution  and 
EfiablifJjment. 

And  as  to  that,  he  comes  under  his  third  Head, 
pag.  11.  to  fliow  the  Malignity  and  Guilt  of  this 
Sin,  in  refped:  of  the  World,  and  begins  it  thus, 
{fag.  2.1,  2.2.)  "  What  a  vaft  Scandal  and  Offence 
"  mufl:  it  be,  to  all  Perfons  of  Piety  and  Integrity, 
"  to  fee  Men  of  CharaSfers  and  Stations  thus  fhifc 
*'  and  prevaricate  with  their  Principles,  and  ftart- 
"  ing  from  their  Religion,  upon  any  Occalion  of 
"  Difficulty  or  Trial,  and  like  the  Difciples  flying 
"  from  and  forfaking  our  Saviour,  when  his  Life 
"  lay  at  Stake  ;  to  fee  Mens  Opinions  fit  as  loofe 
"  almoftas  their  Garments,  to  be  put  on  oroif  for 
"  Convenience  ;  what  can  unwary  Perfons  conclude 
"  from  this  Tergiverfuion  and  Hypocrify,  but  that 
"  all  Religion  is  State-craft  and  Impofture  ?  That 
"  all  Godlinefs  is  Gain,  and  that  the  DoBrines  of 
"  the  Church  lie  notfo  much  in  her  Articles,  as  her 
"  Honours  and  Revenues  ? 

This  is  a  full  Charge  of  Falfe  Brotherhood  upon 
thofe  Perfons  of  CharaBers  and  Stations,  and  exem- 
plifying in  them  the  Malignity  of  that  Crime,  which 
is  the  Subjedt  of  his  Difcourfe  :  The  Confcquence 
is  plain,  that  he  here  charges  them  with  Falfe  Bro- 
therhood, and  having  before  afTcrted,  That  allfuch 
Falfe  Brothers  weaken,  undermine,  and  betray,  and 
put  it  into  the  'Power  of  others  to  overturn  and  de- 
firoy the  Confiitution  and  Efiablipment  ;  he  has  not 
only  fuggefted  but  maintain'd,  that  there  ar  'Per- 
fons of  CharaBers  and  Stations  that  tveaken,  under- 
mine and  betray,  and  put  it  into  the  'Vower  of  others 
to  defiroy  the  Confiitution  and  Ejiablifhment. 

In  his  Anfwer,    put  in  before  your  Lordfhips  to 
the  Articles  of  Impeachment,  he  would  divide  the 
Charge  in  this  Claufe ;    and  (i.)  as  to  the  fuggefl- 
mg  that  there  arc  fuch  Perfons  who  are  Falfe  Bre- 
thren 
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threH :  he  fays,  That  if  he  had  faid  there  are  Per^ 
jhn  of  CharacieYS  and  Stations  that  are  Falfe  Bre- 
thren, not  reftrainin^  it  to  the  higheft,  it  would  not 
be  either  falfe,  malicious,  or  highly  Criminal, 

(2.)  As  to  the  weakening,  undermining,  and  be- 
traying in  themfeh'es,  and  putting  it  into  the  Power 
of  profefi'ed  Enemies  to  overturn  and  deftroy  the 
Conflicution,  he  fays,  he  has  not  fuggefted  that  of 
Perfons  of  Charaders  and  Stations ;  but  the  men- 
tion of  thofe  Perfons,  and  the  Expreflion  of 
iveakening  and  betraying  in  themfehes,  and  enabling 
others  to  dtjtroy  the  Conftitiitiori,  are  tweh'e  Pages 
afunder. 

(3.)  He  mentions  fonie,  which  he  thinks  do 
weaken  and  betray  the  Conftitution,  but  has  not 
fiid  any  of  ths?n  are  Men  of  Characters  and  Sta- 
tivns. 

In  anfwer  to  thefe  Glodes,  I  might  fay,  that  if 
this  were  meant,  not  of  the  higheft  Characters  and 
Stations,  nay  though  it  were  true  too,  the  affirm- 
ing this  of  them  would  be  Criminal,  and  in  the 
manner  he  does  it,  highly  fo.  All  fubordinate  Ma- 
giflratts,  of  whatever  Station,  may  be  regularly 
complained  of,  and  call'd  to  account ;  but  the 
Meanefl:  are  not  to  be  traduced  and  libell'd,  nor 
the  Government  upon  their  Accounts. 

But  this  I  offer.  The  Words,  if  not  reftrained 
to  thofe  of  hjgheft  Charaders  and  Stations,  neither 
are  they  reftraind  to  the  iozveft ;  and,  in  Truth, 
ftrike  all,  and  fo  were  intended,  as  other  Parts 
(linw. 

It  is  no  Excufc,  if  he  fcandalizes  Perfons  of  the 
h7ghefi  Characters  and  Stations,  that  he  does  not 
fcandalize  them  o,t/y. 

It  is  no  Excufe,  when  he  fpeaks  opprobrioufly, 
in  general  Terms,  of  Men  of  Charaders  and  Stati- 
ons, without  diftinguilhing  to  his  Auditory,  to  di- 
ftinguiih  upon  his  Defence,  and  pretend  he  meant 
only  fome  few  of  the  meaner  Sort;  that  is,  that 
when  he  was  fpeaking  of  the  Mifchief  and  Malig- 
nity of  this  Crime,  aad  fnowing  how  Great  it  was, 
his  AiVertion  concerning  Men  of  Charaders  and 
Stations  in  general,  was  meant  only  of  thofe,  in  whom 
the  Mifchief  and  Malignity  is  leafl. 

No,  it  is  a  general  Arraignment  of  the  Govern- 
ment throughout,  and  as  fuch  he  muft  Anfwer  for 
jr.  And  to  put  this  out  of  Doubt,  he  has  told  us, 
Page  26.  in  Scripture  Words,  That  the  Church's 
Advcrfaries  are  chief. 

For  what  he  talks  of  feveral  Senfes,  in  which  he 
fays  he  takes  Falfe  Brethren  in  the  Sermon,  'tis  not 
at  all  material  in  -ujhat  Senfe  he  charges  thofe  Per- 
fons with  Falfe  Brotherhood,  if  in  Confequence 
thereof  he  charges  them,  with  betraying  the  Church, 
and  empowering  its  Enemies  to  deftroy  it.  The 
charging  them  with  being  Falfe  Brethren,  had  been 
a  Fault,  as  that  is  a  Term  of  Reproach,  which, 
with  him,  carries  juft  as  much  Malignity  as  he 
pleafes,  even  to  fomething  analogtus  to  the  Sin 
againfl  the  Holy  Ghoft,  and  rendring  them  the  zuorft 
of  Dxrncns.  I3ut  the  Sirefs  of  this  Accufation,  is 
the  Treachery  they  are  charged  with  as  Falfe  Bre- 
thren. 

2.  In  the  next  Place,  therefore,  he  denies  that 
Part  of  the  Charge  ;  and  for  this  Jhrezud  Reafon, 
that  the  Two  Expreffions  are  Twelve  Pages  afun- 
der :  An  Anfwer  I  admire  to  fee  put  in  upon  fo 
folemn  an  Occaiion  !  As  though  the  Falfe  Brother- 
hood he  fhows  the  Danger  of,  and  the  Falie  Brother- 
hood he  (hows  the  Malignity  of,  had  no  Relation  to 
one  another,  becaufe  Ttvclve  Pages  afunder. 
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5.  He  mentions  fome  that  he  affirms  to  be  Wed- 
keners  and  Betrayers,  &c.  but  fays  he  does  not  fug- 
gefl:  thofe  to  be  Men  of  CharaEiers  and  Stations. 
All  the  Inference  to  be  drawn  from  that,  is,  either 
that  there  are,  befides  thofe,  fome  other  V\'eakners 
and  Betrayers,  that  are  Men  of  Charafters  c;nd  Sta- 
tions ;  or  that  fome  of  thofe  are  Men  of  Characters 
and  Stations,  though  he  have  not  faid  fo;  which  is 
no  E^xcufe  for  him.  For  though  he  have  not  de- 
fcribd  every  Sort  of  Weakner  or  Betrayer;  and 
though  he  have  not  told  us  -lohich  Sort  of  Weakner 
or  Betrayer  he  ranks  the  Men  of  Characters  and 
Stations  under;  yet  he  has  in  general  charg'd  Men 
of  Characters  and  Stations  with  Falfe  Brotherhcod, 
and  as  Falfe  Brethren  to  be  Weakners  and  Betray- 
ers, &c. 

I N  the  next  Place,  I  would  lay  before  your 
Lordfliips  the  Proof  of  the  Third  Claufe  of  this  Ar- 
ticle, which  fays,  That  Dr.  Sachevercll  charges  Her 
Majefly,  and  thofe  in  Authority  tinder  Her,  ivith  a 
general  Male-Adminifiration.  Every  Part  of  the 
Sermon  makes  out  this,  reprefenting  the  whole  Na- 
tion in  the  utmoft  Diforder  and  Confufion,  and  the 
Magiftrates,  inftead  of  applying  a  Remedy,  rather 
increaftug  the  Diftemper. 

Page  the  14th  is  a  very  home  and  a  direct  Charge 
upon  the  Government.  It  comes  under  that  Pare 
of  the  Sermon,  where  he  is  dcf:ribing  Falfe  Bre- 
thren with  Relation  to  the  State,  And  when  he  has 
declared  very  largely  what  they  do,  and  what  they 
hold;  he  goes  then  to  what  they  are  fufer'd  to  do -- 
He  fays,  "  Thefe  Falfe  Brethren  in  our  Government 

do  not  fingly,  in  private,  fpread  their  Poifon  ;  buc 

(what  is  lamentable  to  be  fpoken)  are  fuffer'd  to 

combine  into  Bodies  and  Seminaries,  wherein  A- 
"  theifm,    Dtijm,    Tritheifm,    Socinianifm,    with    all 

the    Hellifl-i    Principles  of   Fanaticifin,    Regicide 

and  Anarchy,  are  openly  profefd  and  taught,  to 
"  corrupt  and  debauch  the  Youth  of  the  Nation  in 
"  all  Parts  of  it,  down  to  Pofterity,  to  the  prefenc 

Reproach  and  iuture  Extirpation  of  cur  Laivs  and 
"  Religion. 

The  fiffering  thefe  Things  is  a  direct  Charge  up- 
on the  Admi  nifty  at  ion;  and  he  in  Effect  declares  it 
fo,  when  he  concludes,  that  this  is  to  the  Reproach 
of  our  Laivs  and  Religion ;  that  is,  of  thofe  that  do 
not  mend,  or  do  not  execute  the  Law  :  And  he 
brings  it  home  to  the  firft  Claufe,  when  he  declares 
the  Confequence  to  be  the  Extirpation  of  cur  La-<xs 
and  Religion. 

The  Paflage  I  before  read,  Page  22.  concerning 
Perfons  of  Characters  and  Stations,  likewife  proves 
this  ;  For,  what  can  be  a  greater  Charge  upon  the 
Adminiftration,  than  to  accnfe  the  Miniftry  of  put' 
ting  into  puhlick  Stations  F.ilfe  Brethren,  chat  betray 
the  Church,  and  empower  others  to  deftroy  ic  ?  That 
the  Exprellion  there  is  fo  general,  as  to  reach  all 
in  publick  Stations,  I  have  before  obferv'd ;  and 
that  it  is  fo  meant,  may  be  thus  made  plain.  In 
the  fame  Paflage  he  is  apprehenfive  that  thofe  Per- 
fons Behaviour  (hould  give  Occalion  for  believing 
Religion  to  be  but  State-Craft ;  that  is,  a  Stratagem 
us'd  by  the  State  to  ferve   its  own  Ends:    "'That 

the  Doctrines  of  the  Church  lie  not  jo  mud)  in  its 
"  Articles,  as  its  Honours  and  Revenues " ;  which 
Honours  and  nioft  tempting  Revenues  are  in  the 
Hands  of  the  Crown,  and  thofe  that  are  byafs'd 
by  them,  mufl:  be  byafs'd  by  the  Crown  and  the 
A.dmini{lration. 

Page  23.    "A  Falfe  Brother  is  reprefented  as   re- 

"  linquif)ijig  his  old  Friends  and  Principles,    and  be- 
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"  trayifig  hi  cv:n  Party  for  the  little  fordid  Lucre  of 
*'  Place  or  Prefermc, '".  Here  is  a  plain  Repre- 
fentation  of  a  VjI;.  ,n,  felling  his  Confcience ;  clie 
Price  IS  PLice  or  Prefcnient,  the  Eujer  that  pays 
hini  thac  Price,  muft  have  the  Difpofal  of  thole 
Places  and  Preferments;  lb  that,  thcfe  Falls  Bre- 
thren are  not  only  fuffer'd,  but  inade  fuch  by  the 
Auminiftration. 

That  the  Falfe  Brethren,  which  he  mentions,  as 
put  into  Places,  are  put  in  by  our  Governors,  he 
plainly  fuggefls,  Page  s8.  when  he  bids  r/;e  Gover- 
aors  cmfider  whether  they  are  fit  to  be  entrufled,  ef- 
peciaHy  zvith  the  Giiardiaaflvp  oj  our  Church  and  Crozcn  : 
For  to  what  Purpofe  is  that  qualified  Admonition, 
if  the  Governors  put  fuch  Perfons  into  no  Places 
at  all?  Admonitions  to  Temporal  Governors,  with 
aefpeft  to  meer  Matters  of  Government,  tend  only 
to  artront  'em,  if  prefent,  but  can  have  no  other 
EfteS:,  when  they  are  abfent. 

Let  the  Preface  to  the  Derby  Sermon,  without 
any  Obfervation  or  Comment  upon  it,  conclude  this 
Head  :  "  Now  when  the  Principles  and  Interefts  of 
"  our  Church  and  Conftitution  are  lb  (hamefully 
"  betray'd  and  run  down,  it  can  be  no  little  Com- 
"  fort  to  all  thole,  who  wifli  their  Welfare  and 
"  Security,  to  fee.  that  notwithftanding  the  fecret 
"  Alalice  and  oper.  Violence  they  are  Perfecuted  with, 
"  there  are  Aill  to  be  found  fuch  worthy  Patrons 
*'  of  both,  who  dfiTe  own  and  defend  them  as 
"  well  aganifi  the  rude  and  prefumptuous  Infults 
"  of  the  one  Side,  as  the  bafe  undermining  Trea- 
"  chery  of  the  other  ".  For  I  omit  to  repeat  what 
has  been  obier^'d  upon  the  Third  Article,  or  upon 
the  former  Claufe  fpoke  to  by  my  felf. 

I  RETURN  now  to  the  firft  Claufe  of  this 
Article,  which  runs  thus :  "  That  he  fuggejls  that 
"  Her  Majefiy's  Adminijiration,  both  in  Church  and 
"  State,  tends  to  the  DeflriMion  of  the  Conflitn- 
."  tim. 

This  is  made  out  from  what  has  been  faid  on 
the  other  Two ;  for,  if  Men  of  Characters  and 
Stations  in  Church  and  State,  that  betray  our  Con- 
ftitution, and  encourage  and  enable  others  to  deflroy  it, 
come  into  their  Places  through  the  Adminifiration ; 
if  the  general  Male-Adminijbation  of  Her  Majefly 
and  thofe  in  Authority  under  Her,  confift  in  Part, 
in  Prejerring  and  Encouraging,  at  leaft  not  Difcou- 
yaging  thofe  Perfons  that  betray  and  dejiroy  the  Con- 
ftitution; the  neceflary  Confequence  is,  that  all 
thofe  fatal  Mifchiefs  complain'd  of  arife  from  the 
Adininiftvation,  which  therefore  plainly  tends  to  the 
Dcftruilion  of  the  Conftitution. 

Belides,  having  involv'd  all  thofe,  in  this  De- 
fcription  of  Falfe  Brotherhood,  who  defend  Tole- 
ration; and  having  declared  the  Clmrclis  Adver- 
faries  Chief:  Confidering  rvho  is  Chief,  and  what  Pro- 
jnifes  have  been  made  for  Continuance  of  the  Tole- 
ration ;  his  Infolence  ought  to  be  treated  rather 
with  Indignation  and  Contempt,  and  a  juft  Punilh- 
ment,  than  vouchfaf'd  an  Anfwer. 

As  to  the  next  Claufe  ;  "  And  as  a  PubJick  Licen- 
"  diarv,  he  perfuades  Her  Majefty's  Subjefts  to 
"  keep  up  a  DiftinElion  of  FaEiions  and  Parties,  in- 
"  ftils  groundlefs  Jeahufies,  and  foments  deftru- 
"  &.\ve.'hiviJtons  among  them,  and  excites  aad  ftirs 
"  them  up  to  Arms  and  Violence  "  ;  'tis  fufKcient  in 
fncrt  to  fay  this: 

Wiiat  he  advances  againft  the  Foundation  of  the 
prefent  Efrablifmeut,  and  againft  the  Adminifiration, 
is  as  an  Ucendiayy, 


That  he  perfuades  Men  to  keep  up  Diflinclions, 
and  inftils  groundlefs  Ftars  and  fealoufies  among 
them,  is  plam,  from  the  Drift  of  all  he  fays  ;  from 
his  Language  of  Forjaking  old  Friends  and  Principles, 
Betraying  their  Party,  which  he  makes  to  be  the  great 
Crime  of  thofe  in  Places,  and  goes  to  (hew  the  Folly 
of  it,  pag.  23. 

And  though  he  pretends,  in  his  Anfwer,  that  he 
invites  Schifmaticks  into  the  Church,  it  is  only  on 
thofe  Terms,  that  they  comply  with  his  Notions  to 
a  Tittle  :  He  makes  no  Allowance  for  Human  Frail- 
ty, for  Prejudice  or  Ignorance,  and  in  fome  Inftances 
exprefly  dilallows  'em;  and  thofe  who  are  fo  weak 
as  to  fancy  the  Church  in  any  Particular  not  to  be 
in  the  right,  though  in  all  others  they  would  fin- 
cerely  and  conftantly  conform  to  it,  even  they  muft 
continue  Schifmaticks  ftill :  If,  with  thefe  miftaken 
Opinions,  they  Communicate  with  the  Church, 
they  are  Falfe  Brethren,  and  as  fuch  to  be  abhorr'd  .- 
A.nd  yet  if  they  do  not,  they  are  not  to  be  Tolerated. 
Nay,  whoever  has  fo  much  CompalTion  for  fuch 
a  Cafe,  as  to  think  it  might  be  Tolerated,  is  a  falfe 
Brother  too,  as  defending  Toleration,  which  is  gi- 
ving up  one  Point  of  the  Difcipline  of  the  Church,  and 
encouraging  the  Schifm. 

For,  though  he  feems  in  IVords  to  approve  of  an 
Indulgence  to  Confciences  truly  fcrupulous,  yet  in 
Reality  he  approves  none ;  fince  he  admits  not  any 
one  to  have  a  Confcience  truly  fcrupulous  that  dif- 
fers from  him,  but  all  fuch  are  Falfe  Brethren,  Vil- 
lains, and  to  be  ftigmatiz'd  witli  all  the  other  Names 
of  Reproach  he  is  fo  liberal  of. 

As  to  Fears  and  Jealouftes,  thofe  are  naturally 
produc'd  by  thefe  Reprefentations  of  the  Dangers 
the  Church  and  Conftitution  are  in  ;  and  as  thofe 
Dangers  are  meerly  imaginary,  thofe  Fears  and  Jea- 
loufies  are  groundlefs. 

As  to  his  inciting  Her  Majefty's  SubjeAs  to  Ar}?is 
and  Violence,  that  he  does  it,  is  moft  manifeft. 

The  fpreading  among  the  People  fuch  hideous 
Reprefentations  of  an  evil  Government,  fuch  Out- 
cries of  the  Church  and  true  Religion  being  undermiuJ, 
betray'd  and  expos'd  by  thofe  in  the  Adminifiration^ 
naturally  tend  to  Rebellion.  And  therefore  at 
Common-Law,  as  we  find  it  exprefs'd  in  our 
Law-Books,  to  *  bear  the  People  in  Hand  (I  give 
the  very  Words)  that  the  Kings  Goiiernment  ivas 
erroneous,  heretical  or  unju/l,  ivhereby  the  inanner  of 
the  Government  -was  Arraign'd  or  Impeach'd,  was 
High  Treafon. 

The  Paflion,  Heat  and  Violence  in  this  Sermori 
preach'd  in  publick,  could  be  intended  for  nothing 
elfe  but  to  raife  the  Paffions  of  thofe  that  heard  it. 
The  People  are  call'd  upon  to  put  on  P,cfolutioit 
and  Courage ;  they  are  affur'd  the  Caufe  at  prefent 
requires  the  bravefl  Refolutions ;  he  exhorts  them 
to  contend  earneftly  for  the  Faith ;  having  elfewhere 
ftiewn  againft  whom,  againft  Falfe  Brethren,  againft 
the  Enemies  he  had  defcrib'd,  fuch  as  have  Places 
and  Preferments,  are  Men  of  CharaElen  and  Stati- 
ons ;  fuch  as  are  Chief  and  at  prefent  profper,  and 
denounces  IVoe  againft  the  fearful  Heart  and  faint 
Hands. 

The  Expreffion  oi  ftanding  by  Her  Majefty  with 
Lives  and  Fortimes,  and  of  Sacrificing  them  in  Her 
Service,  being  now  become  a  familiar  Phrafe,  for 
ajfifting  Her  in  War,   thofe  Expreflions  are  affefted. 


*   In  William'j  Cafe  in  i  Rolls  Refortf,  pag.  S9,  90. 
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In  the  Dedication  of  the  Derby  Sermon  he  extols 
thole,  who  are  for  maintaining  what  he  calls  for- 
faken  T'ruth,  with  their  Lives  and  Fortunes. 

And  in  the  Sermon  at  St.  Paul's,  pag.  9,  10.  the 
Readinefs  to  Sacrifice  Lives  and  EJtates  in  Vindica- 
tion of  the  Church,  is  reprefenced  as  lb  Nolle  a  Re- 
foliuion,  chat  in  Comparifon  to  that,  Obedience  to 
her  Preceprs,  that  is,  a  good  Life,  is  but  as  the  one 
thing  neceffary  in  the  Gofpel,  only  an  extraordinary 
pitch  of  Perfeftion,  only  as  the  felling  all  his  Goods, 
and  giving  the  Price  to  the  Poor,  was  to  an  exad 
Oblervance  ol  the  whole  Moral  Law. 

But  in  the  Dedication  of  the  St.  Paul's  Sermon 
he  i'eems  to  avoiv  this  Delign  ;  he  pretends  not  his 
Sermon  to  be  Chriftianity,  but  owns  it  to  be  Poli- 
ticks, not  preaching  Peace,  but  founding  a  Trumpet. 
For  he  ftates  the  Objeftion,  that  the  Pulpit  is  not  a 
Place  for  Politicks,  and  that  'tis  the  Bufinefs  of  a 
Clergyman  to  preach  Peace,  and  not  to  found  a  Trum- 
pet. What's  his  Anfwer  ?  Does  he  deny  the  Ob- 
jeftion  to  extend  to  himfelf  ?  No,  he  admits  it, 
and  juftifies  it  by  Pretence  of  a  Divine  Command, 
and  treics  the  Maxim  laid  down  in  the  Objection 
with  Scorn,  as  contrary  to  the  exprefs  Word  of 
God. 

In  his  Anfwer  to  thisiaft  Part  of  this  Claufe,  he 
feems  firft  to  reprelent  it  as  inconfiftent  with  his 
Pofition  of  the  utter  Illegality  of  Refiftance  to  the 
Supreme  Power  on  any  Pretence  whatfoever,  and 
mih  his  Profejfions  of  Loyalty  to  Her  Majefty ;  and 
then  attempts  to  confute  it  (as  his  Expreflion  is)  by 
a  Paffage  in  the  Derby  Sermon. 

As  for  the  latter,  I  think  it  rather  a  Juftifica- 
tion  of  the  Charge  ',  for  the  Paflage  allercs.  That 
every  Man  has,  by  God  and  Nature,  a  Co?iimiJJton  to 
ENGAGE  the  Enemies  of  the  Conftitution ;  that  is, 
(as  he  has  painted  them)  the  Queen  and  Her 
Miniftry. 

The  other  is  founded  on  a  Suppofition  that  he 
is  never  inconfiftent,  a  very  civil  Compliment  to 
himfelf,  but  as  it  happens,  very  falfe. 

But  to  confider  this  Part  of  the  Anfwer  a  little 
more  particularly.  As  he  has  here  manng'd  the 
Matter,  I  own  there  is  in  this  Particular  no  Incon- 
fiftency.  We  fay,  he  has  ftirr'd  up  Her  Majefty's 
SubjeEis  to  Arms  and  Violence :  He  fays,  he  has  de- 
chir'd  all  Refiftance  unlaiuful;  yes  — — all  Refi- 
ftance to  the  Supreme  Power ;  but  he  has  never  de- 
clar'd  Refiftance  to  Her  Ma/efty  unlawful.  He 
maintains  the  utter  Illegality  of  Refiftance  on  any 
Pretence  whatfoever  to  the  Supreme  Power,  but  no 
where  fays,  that  in  the  Supreme  Power  he  includes 
Her  Majefty,  or  that  it  is  illegal  to  Refift  Her.  The 
utter  Illegality  of  Refiftance  to  the  Supreme  Power  upon 
any  Pretence  whatfoever.  Her  Majefty 's  profefled 
Enemies  will  come  into,  and  labour  forj  mean- 
ing only  to  condemn  the  Refiftance  that  was  made 
ogainft  King  ]ames  the  Second,  which  brought  about 
the  Revolution,  and  any  Refiftance  that  Jhall  be 
made  againft  the  Pretender,  whenever  he  comes  i 
and  Dr.  Sacbeverell  goes  no  further. 

Thofe  Enemies  of  Her  Majefty,  have  ever  fince 
the  Revolution,  made  it  their  Bufinefs,  to  blacken 
it  to  raife  Scruples  in  Peoples  Minds  about  it,  and 
to  make  the  Adminiftration  odious :  The  fame  Me- 
thods are  advanc'd  by  Dr.  Sacheverell  into  the  Pul- 
pit ;  and  if  thofe  Methods  are  to  appear  in  the 
greateft  Aftemblies,  on  themoft  folemn  Occafions ; 
if  the  Revolution  muft  be  attack'd  on  a  Day  when 
Her  Majefty  has  appointed  it  to  be  Commemorated ; 
if  Her  Majefty's  Reign  is  to  be  arraign'd  in  Pub- 
Hck,  and  an  Appeal  made  to  the  Paffions  of  the 


People;  let  it  be  attended  with  what  Profejfiions  \z 
will,  it  equally  ftrikes  at  Her  Majefty  and  the  Efta- 
bliftiment ;  and  the  Commons  could  not  but  think 
themfelves  oblig'd,  in  Duty  and  Gratitude  to  Her 
Majefty,  and  in  jaftice  to  the  whole  Nation,  to 
call  him  that  us'd  'em  thus,  to  a  publick  Account : 
And  let  this  Gentleman  commend  his  own  Loyalty, 
as  muchas  he  pleafes,  'tis  plain  that  in  this  Ser- 
mon he  is  doing  the  very  fame  IVork,  and  in  the 
very  fame  Method,  with  thofe  that  difown  Allegiance 
to  Her  Majefty. 

My  Lords,  Permit  nie  to  obferve  a  little  his  Ma- 
nagement of  this  Text :  Suppofing  the  Doftor  to 
be  right  AS  to  his  DoBrine,  and  that  he  believes  him- 
lelf  to  be  fo  ;  and  that  he  is  ftncere  in  his  Profejfi- 
ens  of  Loyalty  to  the  Qiieen.  For  I  am  not  now 
gomg  to  difpute  or  limit  the  Doctrine  of  Non-Re- 
fiftance,  which  was  the  Bufinefs  of  thofe  Gentle- 
men that  fpoke  to  the  firft  Article. 

By  Falfe  Brethren  in  the  Text  of  this  Sermon 
were  meant,  thofe  who  pretended  to  be  Chriftians, 
but  really  were  not.  Dr.  Sacheverell  k^ms  fo  to  under- 
ftandit;  and  therefore  to  declare  thofe  to  be 
Falfe  Brethren  in  the  CHURCH,  that  pretend  to 
be  of  the  Communion  of  the  Church  of  England, 
but  are  not ;  that  live  in  its  Communion,  but  own 
not  its  Dodrines  and  Authority.  By  like  Analogy, 
Falfe  Brethren  in  the  ST AT E  are  fuch,  that  per- 
haps fwallow  the  Oaths  to  the  Queen  :  or  if  they 
go  not  fo  far,  yet  take  the  Benefit  of  Her  Laws; 
Her  Courts,  Her  ProteiSion,  yet  deny  Her  Allegi- 
ance, and  are  for  another  Prince.  A  juft  and  well- 
managed  Reproof  of  thefe  had  been  a  noble  Topick 
for  one  that  pretends  all  this  Zeal  for  the  Qiieen. 
But  they  are  lyholiy  pafs'd  by,  they  are  not  to  be 
blam'd,  there's  no  Danger  from  them  either  to 
Church  or  State.  Who  then,  according  to  the 
Doftor,  are  Falfe  Brethren  in  the  State?  "(He  was 
hard  put  to  it  to  fubftitute  fome  others  in  their 
Place.)  They  muft  be  only  thofe  who  one  IVay  or 
other  oppofe  the  Doftrine  of  Non-Refifiance  upon  any 
Pretence  whatfoever,  whom  he  defcribes  in  feveral  in- 
vidious Inftances,  and  in  all  poflible  Terms  of  Re- 
proach.    This  feems  ftrange. 

I.  This  being,  as  he  ftates  it,  an  Error  in  a  Doc- 
trine of  the  Church,  the  holding  it  is  only  one 
Branch,  one  Inftance  of  Falfe  Brotherhood  in  the 
CHURCH;  and  therefore  not  fo  proper  to  ftand  for 
a  diftindt  Head  of  Falfe  Brethren  in  the  STATE. 

1.  The  bare  denying  or  not  believing  the  Doc- 
trine of  Non-Refiftance,  fuppofing  it  true,  does  not 
denominate  a  Man  a  Falfe  Brother  in  the  S  TA  TE. 

Suppofe  then  a  Man  own  the  Queen's  Title,  be 
fatisfied  with  Her  Adminiftration,  in  Love  with  Her 
Reign,  convinc'd  that  fhe  has  principally  at  Heart 
his  Incereft,  and  the  true  Intereft  of  all  Her  Sub- 
jefls;  believes  that  upon  the  Continuance  and 
Qiiiet  of  Her  Government  depends  the  Prefervati- 
on  of  our  Liberties,  and  thofe  of  all  Europe,  and 
accordingly  obeys  and  ferves  Her  with  Sincerity  and 
Zeal,  and  thinks  all  Refiftance  to  Her  utterly  un- 
lawful ;  is  this  Man  a  Falfe  Brother  in  State,  a  Re- 
bel, a  Traitor,  becaufe  he  thinks  Refiftance  wat 
lawful  at  the  Revolution,  and  may  be  fo  whenever 
the  fame  Breaches  of  the  Conftitution  are  re- 
peated ? 

Is  he  a  Rebel  to  THIS  QUEEN,  becaufe  there 
pojjtbly  may  happen  a  Cafe,  wherein  he  may  refift 
another  Prince,  if  that  Prince  fiould  do  what  he's 
fure  SHE  never  will? 

At  moft,  that  Miftake  only  expofes  fuch  a  Per- 

fon  more  eafily  to  be  milled :  He  may  be  in  more 
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Danger  of  becoming  a  Rebel  to  a  Prince,  he  (hall 
be  dia'atisfied  with,  but  is  not  therefore  a  Rebel  to 
a  Queen  he  loves. 

How  then  comes  this  fingle  Inftance  of  Falfe  Bro- 
therhood in  State  to  be  infifted  on,  which  at  moft 
fhows,  not  that  the  Perfon  is,  but  only  that  per- 
haps he  may  become  a  Falfe  Brother ;  and  thofe  In- 
ftances  pafs'd  over,  where  Vexions  plainly  are  Falfe 
Brethren  in  State  ?  ,     t^  a 

Further,  This  Dodrine  being,  as  the  Dottor 
fays,  a  fundamental  DoEirine  in  State,  urg  d  with 
Warmth  and  Vehemence,  one  would  expeft  fome 
Inference  to  be  drawn  from  it :  One  would  exped 
that  he,  who  had  fo  great  a  Zeal  as  the  Dodor 
profeffes  for  Her  Majefty,  and  had  fo  triumphantly 
eftablifli'd  abfolute  Non-Refiftance,  would  have  fal- 
len in  fo  far  with  the  Buftnefs  of  the  Day,  and  have 
made  fo  much  ufe  of  his  Favourite  DoEirine,  as  to 
'dijfuade  from  Rebellion ;  and  when  he  had  taken 
Notice  of  thefe  falfe  Steps  in  the  Adminiftration, 
that  he  fhould  have  perfuaded  the  People  to  make 
proper  Applications  for  Redrefs,  but  to  be  careful 
not  to  let  the  Faults  of  the  Miniflry  caufe  'em  to 
forget  their  Duty  to  the  Queen.  But  there's  not  the 
leaft  Exhortation  to  that  purpofe. 

All  this  feems  ftrange,  taking  it  for  granted 
that  the  Doftor  is  fincerely  zealous  for  the  Queen. 

Give  me  leave  therefore  to  make  another  Suppo- 
fition :  Suppofe  this  Zeal  is  but  pretended  to  the 
Queen,  but  really  for  another,  and  that  he  thinks 
the  other  his  rightful  Prince ;  your  Lordlhips  will 
find,  all  confiftent,  every  Expreffion,  and  the  whole 
Procedure,  exadly  juft.  ,  ,  ^      .  ,    , 

In  Confequence  of  that  concealed  Sentiment,  tho 
he  dare  not  diredly  commend  thofe  who  own  the 
Pretender,  yet  neither  will  he  reprove  them  as  Falfe 
Brethren  in  the  State ;  they  being,  according  to  this 
Opinion,  the  only  Perfons  who  perform  their  Duty 
in  It.  Therefore  the  true  Notion  of  Falfe  Brother- 
hood muft  be  dropt ;  and  inftead  of  it,  they  that 
hold  Refiftance  lawful  in  Cafes  of  Extremity,  and 
particularly  in  that  of  the  Revolution,  arc  to  be  fal- 
len upon ;  for  they  are  really  Rebels  and  Traytors 
in  his  Senfe,  becaufe  they  diredly  overthrow  all  the 
Title  which  the  Difafteded  here  would  fancy  for 
the  Pretender.  . 

As  long  as  the  Revolution  ftands  un-impeacn  d, 
that  Perfon  can  have  no  Title,  let  his  Pretence  be 
as  favourable  as  he  pleafes  :  If  the  Revolution  ftand, 
the  Laws  which  are  founded  upon  it  ftand  too,  and 
thofe  Laws  concerning  the  Right  and  Succejfton  of 
the  Crown,  are  abfolutely  binding ;  and  therefore 
whatever  Right  he  could  -wifj  People  to  believe  him 
to  have,  all  that  Right,  all  that  Pretence  of  Right, 
;•;  as  eft'edually  barr'd,  as  all  the  Right  which  thofe 
who  ftand  in  the  Courfe  of  Defcent  before  the  Prin- 
cefs  Sophia  of  Hanover  would  have  had  but  for  the 
Ad  of  Settlement,  -will  be  bound,  whenever  God, 
for  our  Sins,  fliall  take  from  us  Her  Majefty,  with- 

This  Principle  therefore  is  fundamental  to  the  Pre- 
tender ;  and,  taking  the  Matter  thus,  accounts  for 
all  that  Rage  againft  thofe  that  difpute  this  Doc- 
trine, as  extended  to  the  Cafe  of  the  Revolution, 
for  his  fo  often  repeating  this  to  be  the  Bafts,  the 
fundamental  Principle  of  the  Conftitution. 

This  fhows  clearly,  why  neither^  in  the  Sertmn, 
nor  Defence,  he  has  once  maintain'd  the  Illegality 
of  Refiftance  to  Her  Majefiy. 

This  (hows,  why  this  fundamental  Principle  is 
totally  forgot  to  be  prefs'd  by  him  upon  the  Peo- 
ple ;    no  Inference  from  it,  that  thofe  Mifmanage- 


ments  ought  not  to  make  them  forget  their  Duty 
to  the  Qiieen;  not  one  Perjuaf.ve  to  Obedience  to 
Her  ;  not  one  Admonition  againft  the  Confequence  of 
Falfe  Brotherhood  in  the  State,  that  it  was  ape 
to  make  People  rebel  j  no  cooling  the  People,  with 
telling  'em  that  Prayers  and  Tears  were  the  only 
Arms  of  the  Church  ;  that  they  ought  to  do  their 
own  Duty,  fubmit  wholly  to  the  Queen,  and  thofe  in 
Authority  under  Her,  and  leave  the  reft  to  God. 
Thefe  were  the  natural  Confequences  of  this  Doc- 
trine of  Non-Refiftance,  fo  violently  coniended 
for,  but  not  one  of  them  purfu'd  or  mention'd. 

And  perhaps  this  made  him  chufe  to  delcribe 
the  Cafe  of  our  Church,  P.  z6.  in  the  Words  of  the 
Prophet  in  the  Lamentations,  which  are  in  ch.  i. 
ver.  ^,  5.  (tho' not  truly  cited  in  his  printed  Ser- 
mons ; )  The  Way;  of  Sion  mourn  for  a  time,  and 
her  Gates  are  defolate,  her  Priefls  figh,  ahd  fhe  in 
Bitternefs,  becaufe  her  Adverfaries  are  chief,  and  her 
Enemies  AT  P  R  E  S  E  NT  profper. 

My  Lords,  That  Book  was  wrote  juft  after  Ne- 
buchadnezzar's taking  Jerufalem;  and  the  Condi- 
tion of  the  fews  then,  which  is  thought  proper  by 
him  to  give  an  Image  of  ours  now,  was  this : 

They  were  inflav'd,  their  King  in  a  Foreign  Coun- 
try, ftripp'd  of  his  Crown,  and  the  Prince  then  Reign- 
ing was  an  Oppreffor,  that  had  no  other  Title,  but 
Poffejfton  and  Force. 

Thus  has  the  Dodor,  out  of  his  tender  Cvncem 
for  Her  Majefty's  Perfon  and  Government,  thought  fie 
to  exprefs  his  Sentiments. 


THE  laft  Part  of  this  Charge  is  that  of  Wrefling 
and  Perverting  divers  Texts  and  Paffages  of  Huly 
Scripture.  This  may  not  perhaps  feem  fo  proper  for 
me  to  fpeak  to,  but  being  part  of  my  Province,  I 
(hall  apply  to  it  without  any  Apology. 

My  Lords,  As  wicked  and  corrupt  as  Dodor 
Sacheverell  would  reprefent  this  Nation,  he  very 
well  knew,  that  the  Holy  Scriptures  are  had  in 
that  juft  Veneration  and  Regard,  that  whatever  is 
cited  thence  has  a  particular  Influence  upon  the 
Minds  of  the  People ;  whatever  Story  can  be 
brought  thence  as  a  Parallel,  whatever  Exprtjfions 
taken  thence  are  made  ufe  of,  to  paint  the  Beau- 
ty, the  Deformity,  the  Dangers  of  the  Preacher's 
Subjed,  give  a  ftrong  Imprefflon,  fire  the  Zeal  of 
the  People,  alarm  their  Pajftons,  an(J  make  'em 
fancy  they  hear  the  Vuice  of  God,  when  they  hear 
His  Words  repeated. 

This  the  Dodor  knew,  and  your  Lordfhips  will 
fee  what  ufe  he  makes  of  it. 

When  he  foeaks  of  the  Perils  of  the  Church, 
which  Her  Majefiy,  your  Lordfhips,  and  the  Com- 
mons, could  not  fee,  the  Scripture  is  to  be  fearch'd 
for  a  Story,  that  may  be  brought  to  match  the  Cafe, 
and  to  give  an  opportunity,  under  other  Names, 
to  fpeak  a  bold  Fallhood  concerning  all  thefe. 

It  happens,  there  is  one  remarkable  Story  in  the 
Holy  Scripture  about  a  Mifiake  of  Danger,  but 
unfortunately  it  fuits  not  the  Cafe,  as  told  there, 
however  it  gives  a  Handle,  and  he  can  make  from  ic 
a  Story  to  his  Purpofe. 

Accordingly  he  fays,  pag.  21.  "  When  Elijha  the 
"  great  Prophet  of  God  was  furrounded  with  an 
"  Hoft  of  Enemies  that  fought  for  his  Life,  his 
"  Blind  Servant  beheld  not  the  Peril  his  Mafter 
"  was  in,  'uil  his  Eyes  were  opened  by  a  Miracle, 
"  and  he  found  himfelf  in  the  midft  of  Horfes 
[[  and  Chariots  of  Fire. 

This 
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This  Scory  thus  told  is  extremely  happy  for 
him ;  for  hence  the  Peopl  e  are  to  underftand  him 
to  be  the  Infpired  Propk  '.i ;  and  the  Queen,  Lords, 
and  CommvuSy  blind  at  leaft,  tho'  not  his  Ser- 
vants. 

But  the  Scory  in  Holy  Writ  Is  direSly  contrary  ; 
and  it  v.-asonly  the  blind  Servant  jancied  chey  were 
in  Danger,  when  really  t  hey  were  not. 

The  Srory  is  in  2  Kings,  Chap.  vi.  and,  as  told 
there,  is  thus:  The  Ki  ng  of  Syria,  at  War  with 
Ijrael,  being  inform'd,  t  hat  what  he  faid  in  his 
Bed-Chamber  was  told  to  the  King  of  Ifrael  by 
Elifi^  the  Prophet,  refo!  ved  to  feize  Elifia ;  and 
hearing  he  was  at  Dothan,,  Ver.  14.  (I  now  give  your 
Lordfhips  the  very  Words)  He  fent  thither  Hirfes 
and  Chariots,  and  a  grei  '.t  Hofl,  and  they  came  by 
Night,  and  co?npafs\i  the  City  about.  Ver.  i  5 .  And 
•when  the  Servant  of  the  Man  of  God  -was  rifen 
early,  and  gone  forth,  beheld  an  Hofl  compafs'd  the 
City  both  with  Horfes  and  Chariots :  And  his  Ser- 
vant faid  unto  Inm,  Alas,  my  Mafter  how  /ball  vje 
do?  [This  is  the  blind  Servant,  that  the  Dodor 
fays,  faw  no  Danger.]  Vor.  16.  And  he  at f we/ d. 
Fear  not,  for  they  that  be  with  us  are  more  than 
they  that  be  with  them.  Ver.  1 7.  And  Elifha  pray'd, 
and  faid.  Lord,  I  pray  the."!  open  his  Eyes,  that 
he  may  fee.  And  the  Lord  o^fen'd  the  Eyes  of  the 
young  Alan,  and  he  faw ;  and  behold  the  Mountain 
was  full  of  Horfes  and  Chariots  vf  Fire.  The  Doc- 
tor's Expofuion  is.  That  this  Heavenly  Guard,  thefe 
Horfes  and  Chariots  of  Fire,  which  were  chere  only 
to  defend  the  Prophet,  were  to  deftroy  him ;  and 
from  them  arifes  the  Danger,  which  the  Doftor 
fancies  the  miraculous  Opening  the  Servant's  Eyes 
difclos'd  to  him. 

I  think  I  may  give  the  Dodor  his  Choice,  what 
this  proceeded  trom,  whether  from  his  not  knowing 
this  Paflage,  but  taking  it  upon  F.fearfay,  or  his 
Refulution  knowingly  to  pe>vert  it. 

The  next  Paflage  is,  Pag.  26.  the  Words  of  St. 
Paul,  Eph.  vi.  with  which,  after  a  Di  fcourfe. where 
all  the  fecial  and  good-natur'd  Virtues  are  taught 
in  the  higheft  Perfection  ;  where  he  had  recommend- 
ed.   Chap.    4.   Ver.   2.    Lowlinefs,    Meeknefs,   Long- 
fuffering,  forbearing  one  another  in  Love ;  endeavouring 
to    hepi   the    Unity   of   the    Spirit    in   the     Bond    of 
Peace:    Where  he  had   commanded,    v.   31.    that 
all  Bittcrnefs,  and  Wrath,  and  Anger,  and  Clamour, 
and  Evil-fpeaking   be    put   azvay,    with   all  Malice: 
And  Fer.  52.  that  thofe  to  whom  he  writes,  (hould 
he    tender-hearted,   forgiving    one    another,    even    as 
God  for  Chrift's  Sake   had  forgiven  them:  Ver.    27. 
That  had  forbidden  giving  place  to  the  Devil,  but 
not  to  any  other.     The  Apoftle  concludes,  that  in 
this  Spiutual  IVatfare,  and  that   they  might  be  able 
to  withfland  the  IViles  of  the  Devil,  they  fiiould  put 
en  the  whole  Armour  of  God;    becaufe  they  wreflled 
not  againfi  Flefh  and  Blood;    but   againfl  Principali~ 
ties,  againfi   Powers,  againfi  the  Rulers  of  the  Dark- 
vefs  of  this   World,    againfi  Spiritual  Wickednefs   in 
High  Places. 

This  Gentleman, 


after  a  Difcourfe  full  of  Eiter- 
nefs.  Reviling,  Wrath,  Clamour  and  Evil-fpeaking, 
forbearing  no  Man  in  Love,  nor  forgiving  any  that 
ditfers  from  him  one  Tittle  j  and  having  fhown 
other  DeviU  incarna'e,  {Pag.  23,  25.)  the  worft  of 
Damons,  other  Powers,  others  in  Places  and  Sta- 
tions, againlt  whom  his  Auditors  were  to  contend 
eame/ily ;  1  epeats  thofe  Words,  not  in  the  Spiritual 
Senfe  the  Apoftle  us'd  'em,  but  (as  the  whole 
SubjeEi  and  Dnft  of  his  Difcourfe  fhows)  as  an 
odious  Defcription  of  the  Government,   in  Scripture    charg'd  not  with  Suggeftin, 


Words :  And  whether  he  meant  the  Armour  in 
the  Apoftle's  Spiritual  Senfe,  any  more  than  any  of 
the  other  Words  there,  or  whether  he  intended  it  a 
Literal  Earthly  Armour,  which  the  Cauft  would 
make  the  Armour  of  God,  I  leave  to  your  Lord- 
fhips to  determine.  However,  'tis  no  Defence  for 
him,  what  he  fays,  That  the  Arms  of  Refifiance  to 
Princes,  is  no  Part  oj  the  Spiritual  Armour  recom- 
mended by  St.  Paul ;  becaufe  he  has  plainly  depart- 
ed from  St  Paul's  Spiritual  Meaning. 

And  that  this  is  his  Meaning,  to  paint  here  our 
prefent  Circumflances  in  Scripture  Language,  is  fur- 
ther plain  from  what  follows;  That  t\\t  Church  is 
bleeding  of  the  Wounds  winch  floe  has  received  in  the 
Houfe  of  her  Friends;  bcrrow'd  from  lech.  13. 
Ver.  6.  That  the  Ways  of  Sion  may  mourn  for  a 
Time,  and  her  Gates  be  deflate;  though  her  Priefts 
figh,  and  fhe  in  Bittervefs,  becaufe  her  Adverfaries 
are  Chief,  and  her  Enemies  AT  P R  ESENT 
profper.  I  have  before  obferv'd,  from  what  Cir- 
cumftance  of  the  Jews  this  Image  is  borrow'd ; 
and  your  Lordfhips  will  take  notice,  what  Changes 
in  the  Expreflions  he  has  made,  to  render  thera 
more  Emphatical. 

My  Lords,  There  can  be  no  greater  Perverting 
of  Scripture,  than  to  make  ufe  of  the  Language  of 
the  Holy  Ghoft,  to  revile  our  Neighbours,  to  fcan- 
dahze  the  Government,  and  to  raife  Wrath,  Sedition, 
and  Rebellion  in  the  People. 

_  The  laft  I  fhall  m^encion,  is  that  in  the  Dedica- 
tion of  the  St.  Paul's  Sermon  ,•  where  propoling  ic 
as  an  Objedion,  that  it  is  the  Bufinefs  of  a  Clergy^ 
man  to  preach  Peace,  and  not  to  found  a  Trumpet  in  Sion  ; 
he  affirms  that  to  be  exprefiy  contrary  to  the  Com- 
mand of  God;  and  to  prove  that  Command,  cites 
thofe  Words,  Cry  aloud,  and  fpare  not,  which  are 
in  Ifa.  jgf.  I. 

My  Lords,  This  I  apprehend  to  be  not  only 
Perverting,  but  that  to  Men  of  Underftanding  ic 
will  feem  Ridiculing  Scripture.  To  infer,  that  be- 
caufe they  were  to  fpeak  loud,  they  were  to  found  a 
Trumpet,  feems  ridiculous. 

Or  if  he  had  cited  the  reft  of  the  Words,  Cry 
aloud,  and  fpare  not ;  lift  tip  thy  Voice  like  a  Trum- 
pet, and  fi}ew  my  People  their  Tranfgreffton,  and  the 
Houfe  of  Jacob  their  Sins  ;  he  had  indeed  found 
the  Word  Trumpet,  but  little  to  his  Purpofe :  For 
becaufe  the  Prophet  was  to  imitate  a  Trumpet  m 
the  Loudnefs,  that  the  People  might /;?<2>- ;  was  he 
to  imitate  it  too,  as  it  is  an  Inftrumem  of  War 
that  they  rnxofit  prepare  thtmfelves  jor  Battel?  Be- 
caufe he  was  loudly  to  tell  'em  their  own  Sins,  that 
they  mipht  repent;  was  he  hkew'i^e  to  trumpet  to 
'em  the  Faults  of  the  Government,  that  they  mighc 
take  up  Anns,  and  redrefs  'em  by  Rebellion  ? 

If  he  rind  any  other  Place  in  the  Old  TeftamenC 
to  command  the  Priefls  to  found  a  Trumpet,  I  fhall 
refer  him  to  the  loth  of  Exodus,  where  he'll  rind 
the  Priefts  were  literally  to  found  the  Silver  Trum- 
pets in  the  Army,  in  the  Field;  but  he'll  not  find, 
they  ever  founded  it  from  the  Pulpit. 

My  Lords,  I  fhall  offer  nothing  further  to  your 
Lordfhips  on  this  Head,  though  there  is  Room 
for  it. 

But  there  are  Two  Things  in  the  Anfwer  to  this 
Article,  I  cannot  omit  taking  Notice  of. 

The  firft  is  in  his  Anfwer  to  the  firft  Part  of 
this  Article,  that  charges  him  with  fuggefting.  That 
Her  Majefty's  Adminiftration,  in  Church  and  State, 
tends  to  the  DeftruBinn  of  the  Conftitution ;  where 
he  takes  great  Comfort,    that  in  this  Article  he 
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find  Maintaining,  but 
Suggefl- 
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Suqgefting  only ;    nnd  hopes  that  bare  Suggeft.on.s 
nr  Infiuuations,  (liall  not  involve  an  Engltfl)  Subjett 
•in  tlie  Guilt  and  Punithment  of  High  Crimes  and 
M.rdemeanors.    I  don't  envy  him  h\s  Comfort    nor 
Ihall  labour   to  take  it  from  him,    tho    it   leems 
ftraiJ?ely  founded:  For   tho'  it  is  fxpnyT;  faid,  that 
he  charges  Her  Majefty  ivith  a  General  Mak-Admi- 
niftyatinn  ;  tho'  the  Accufation  be  po/nive,  that  as  a 
Puhlick    Incendiary,     he    perfuades     the    Sulp^is    to 
keep    up   parties,   foments    Divif.ons    amongit    them, 
and  ftirs  them  up  to  Arms    and  Violence,    and  per- 
wrts    divers    T'exts    of    Scripture;    notwithftanding 
nil  thefe  pofitive   Charges,    yet   the  fifi  Expnjjwn 
happening  to   be  only,  Suggeft,  and  not,    Matnta,n, 
it  feems  he  is  very  happy  in  it. 

But    my  Lords,    this  is  an  extraordinary  Step-, 
that  let  a  Man  caft  never  fo   many  Scandals  and 
Reproaches  on    the  Government,    the'   in    never    io 
publkk  a  Manner,  yet  if  it  be  done  by  way  ot  Sug- 
ceftion  and   Infinuation,    and    the  Charges  not   ex- 
predy  maintain'd  and  avowd,    there  is  no  Crime 
m  it    or  not  any  high  one.    That  is,  in  (hort,  5f- 
dttion,  and  Expofing  the  Government,    is  lawful^; 
only  the  Manner   is  to  be  taken  care  of.     Don  t 
do  it  direSily  and  avowedly,  for  that  would  be  dan- 
ceroiis ;    but  do  it   by  Suggeftions  that  every  body 
tvill  underftand,  and  which  will  have  their  juU  £j- 
ieB    and  all's  faje :    For  thofe  that  come  to  judge 
yau,   are  not  to  underftand  you,   tho'  every  body 

e!fe  does.  ^       ^  ,•  /^>  • 

My  Lords,  Here  are  Two  Extraordinary  Clams 
of  Right  before  your  LordOiips,  and  of  great  Con- 
iequence,  if  you  allow  'em  ;  one,  that  the  Cler- 
cy  may  f^nind  a  Trumpet  in  Sion,  in  a  Military 
S^nfe  and  are  not  to  be  reftrain'd  to  the  Preaching 
of  Peace;  the  other,  that  every  Englifiman  is  at 
Liberty  to  af per je  the  Government  at  Pleature,  by 
whatever  Suggeftions  and  Infinuations  he  pleales ; 
and  thefe  made  by  a  v^arm  Advocate  for  Paffive 
Obedience,  the  mo^  peacejul  and  fubmijfve  Doaune 
itj  the  World.  . 

My  Lords,    In  the  Cafe  de  Lihellis  Famofis,  in 
the  Fifth  Report,  there  was  a  Pfofecution  for  a  Li- 
bel, not  indeed  fet  forth  at    large   in  the  printed 
'      Book,  (as  was  not  fit)  but  thus  far  particularly  ta- 
ken notice  of  that  i:  traduc'd  and  fcandaliz  d  one 
Perfon  dead,   and  him  an  Archbifhop  too,    by  De- 
fcriptions  and    Circumlocutions,    and    not    in    Exprefs 
T'ems  ■  and  no  body  ever  doubted  but  it  was  Cri- 
minal   But  tho'  there  (hould  be  a  greater  Striftnefs 
obferved  in  refpeft  oi  private  Per  fans,  yet  when  the 
Queen  and  Government  are  concern'd,  when  All  lies 
at  Stake,    a  Man  ought   to  guard  himfelf,  and  his 
Expreflions,    not  to  touch  in  the  leaft  there  :   And 
every  Man  that's  truly  Loyal,  and  defires  the  Peace 
of  his  Country,  will  do  it.      And  knavifh  Defigners 
a<Tainft  the  Publick  Peace,  are  not  to  be  fuffer'd  to 
go  on  in  overthrowing  it,    becaufe  they  have  con- 
triv'd  crafty  Ways  of  doing  it. 

I  mention  this  only  to  oppoie  the  prefent  Claim ; 
though  in  our  Cafe,  the  Refledions  are  plain  and 

The  other  is  his  Lamentation  at  the  Clofe,  which 
I  cannot  but  take  notice  of,  as  an  inlolent  Refledi- 
on  on  the  Honoitr  and  'Jtific:  of  the  Houfe  of  Com- 
mons. "  Hard  is  the  Lot  of  the  Minifters  of  the 
"  Gofpel,  if  when  they  cite  the  Word  of  God  in 
"  their  General  Exhortations  to  Piety  and  Virtue, 
"  or  in  the  Reproofs  of  Mens  Tranfgreflions,  or 
"  when  they  are  lamenting  the  Difficulties  and 
"  Conflifts,  with  which  the  Church  of  Chrift, 
"  while  Militaut  here  on  Earth,  muft  always  ftrug- 


"  pie,  the  feveral  Texts  and  PalTages  by  rhem  ci- 
"  ted  (hall  be  faid  to  ha\'e  been  by  them  meant  of 
"  particular  Perfons  and  Things,  and  lliail  be  con- 
"  fider'd  in  the  moft  Criroinal  Senfe,  and  be  made 
"  (by  fuch  Conftrufition)  one  Ground  of  an  Im- 
"  peachment  for  High     Crimes  and    Mifdemea- 


nors. 


My  Lords,  This  was  put  into  the  Anfwer,  not 
by  way  of  Defence,  but  to  make  that  Ule  which 
has  been  made  of  it,  to  print  it  before  it  came  to 
be  confider'd,  and  lay  hold  of  that  as  an  Handle, 
as  has  been  done,  to  fay  Dr.  Sacheverell  has  been 
profecuted  only  for  doing  his  Duty  as  a  Clergpnan, 
which  is  a  fcandalous  Relkdion. 

Is  the  Story  of  EUfha,  as  told  by  him,  an  Hmeft 
Citation  of  a  Paflage  of  Scripture  ? 

Are  Enemies  that  are  Chief,  and  the  Adverfaries 
that  at  prefent  profper,  no  particular  Perfons  now 
in  being  ;  though  to  the  'Scripture  Expreffion  he  has 
added  the  Words,  At  Prefent,  for  fear  the  Appli- 
cation (hould  not  be  clofe  enough. 

Is  this  Sermon  an  Exhortation  to  Piety  and  Vir- 
tue? Oris  it  not  manifeftly  a  Trumpet  to  Rebelli- 
on? Is  it  a  (hewing  th'2  Audience  their  own  Faults^ 
that  they  may  a«-e'enj,  and  amend  their  Lives?  Or 
is  it  not  plainly  the  Expojing  the  Faults  of  others, 
the  Faults  of  their  Governors,  that  they  may  hate 
the  Perfons  ? 

Even  the  Doftrine  of  Pafftve  Obedience,  is  it 
here  fo  warmly  contended  for,  that  People  may  be 
dutiful  and  fubmi/Ji.ve ;  or  that  they  may  be  enraged 
againft  thofe  th?.t  deny  k>  In  (hort,  Is  there  one 
Chrifti an  Virtue  taught  in  it  .^  Except  your  Lord- 
fliips  will  honour  with  that  Name  the  (ticking,  not 
to  the  Church  and  Chriftianity,  but  (according  to 
the  Doctor's  ovm  Expreffion  in  another  Place)  to  a 
Party ;  and  Courage,  not  only  a  Paffive,  (which  he 
no  where  recommends)  but  an  Atlive  againfl:  the 
Government,  to  which  the  whole  Difcourfe  /«- 
cites. 

My  Lords,  The  Commons  have  the  greateft  and 
jnfteft  Veneration  for  the  Clergy  of  the  Church  of 
England,  who  are  Glorious  thro'  the  whole  Chriftian 
fVorld  for  their  Preaching  and  Writing.,  for  their 
Steadinefs  to  the  Proteftant  Religion,  when  it  was 
in  the  utmoft  Danger.  They  look  upon  the  Order 
as  a  Body  of  AJen,  that  are  the  Great  Inftrur/tents, 
thro'  whofe  Aififtance,  the  Divine  Providence  con- 
veys ineftirnabk  Advantages  to  us.  They  look  upon 
the  Church  Eftablifh'd  here,  as  the  befl:  and  furell 
Buhuark  againft  Popery  ;  and  that  therefore  all  Re~ 
fpefi  and  Encouragement  is  due  to  the  Clergy:  And 
it  is  with  Regret  and  Trouble,  that  they  find  them- 
felves  oblig'd  to  bring  before  your  Lordfhips  in  this 
manner  one  of  that  Order. 

But  when  we  confider  Dr.  Sacheverell,  ftripping 
himfelf  of  all  the  becoming  Qualities  proper  for  his 
Order,  nay,  of  all  that  peaceful  and  charitable 
Temper  which  the  Chriftian  Religion  requires  of 
all  its  Profeffors,  deferting  the  Example  of  our  Lord 
and  Mafter,  and  of  his  Holy  Apoftles,  and 
with  Rancour  and  Uncharitablenefs  branding  all 
that  differ  from  him,  (tho'  thro'  Ignorance)  with 
the  Titles  of  Hypocrites,  Rebels,  Traytors,  Devils; 
reviling  them,  expofing  them,  conducing  them  to 
Hell,  and  leaving  'em  there;  treating  every  Man 
that  falls  in  his  way,  worfe  than  Michael  the  Arch- 
Angel  us'd  the  Devil ;  coming  himfelf  more  near 
the  Charafter  in  St,  Jttde,  (Part  of  which  he 
wou'd  apply  to  others)  defpifing  Dominion,  fpeak- 
ing  evil  of  Dignities ;  like  raging  Waves  of  the  Sea 
foaming  out   his  own  Shame;  forgetting   (when  his 
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Text  and  his  Do^yiae  led  to  it)  to  recommend  the 
Peace  oj  his  Country,  in  a  Time  when  all  Europe  is 
in  War,  and  nothing  can  preferve  us  from  falling 
into  the  Hands  of  the  Grand  Enemy  and  Opprejfor, 
but  cur  Unanimity  under  Her  Majefly :  Then  la- 
bouring to  Jap  the  Eftablifhment,  and  railing  and 
declaiming  againft  the  Government ;  crying.  To  ^rms, 
and  blowing  a  'Trumpet  in  Sion,  to  engage  his  Coun- 
try in  Seditions  and  Tumults,  and  overthrow  the 
Befi  Conflitution,  and  betray  the  Be/l  Queen  that 
ever  made  a  People  happy ;  and  this  with  Scripture 
in  his  Mouth ! 

The  Commons  look'd  upon  him  by  this  Beha- 
viour, to  have  fever  d  himfelf  from  all  the  refl  of 
the  Clergy,  and  thought  it  their  Duty  to  bring  to 
Juftice  fuch  a  Criminal;  and  are  in  no  Fear  of 
being  thought  Difcouragers  of  thofe  who  preach 
Virtue  and  Piety,  becaule  they,  in  the  Supreme 
Court  of  Juflice,  profecute  him  that  preaches  Se- 
dition r.nd  Rebellion;  or  to  have  any  De/ign  to  lef- 
fen  the  Refpeci  and  Honour  that's  due  to  the  Clergy, 
by  bringing  him  to  Punifhment  that  Difgraces  the 
Older. 

,,     „  75   7    1\  /'TY    Lords,    I    am    com- 

Mr.  Secretary  Bojle.  jy|  ^..^ed  by  theHoufe 

of  Commons  to  have  a  Share  in  Maintaining  the 
Articles  o£  Impeachment  againft  Doftor  Sachevereli ; 
and  it  falls  to  my  Lot  to  fpeak  to  this  Fourth  Ar- 
ticle, which  contains  no  lefs  a  Charge  than  Endea- 
vouring to  Excite  and  Stir  up  Her  Majefty's  Sub- 
jects to  Arms  and  Violence. 

The  Ground  of  this  Accufation,  is  the  Dedica- 
tion of  a  Sermon  Preach'd  at  Derhy  at  the  laft  Af- 
fixes ;  and  another  Sermon  Preach'd  at  St.  Paul's 
the  Fifth  of  November  laft,  a  Day  fet  apart  to  com- 
memorate the  Prefervation  of  the  King  and  Parlia- 
ment from  the  Gunpowder-Treafon  ;  and  to  give 
Thanks  to  Almighty  God  for  the  Deliverance 
•wrought  by  his  lace  Majefty,  in  refcuing  thefe 
Kingdoms  from  Popery  and  Arbitrary  Power. 

The  whole  Nation  doth  now  enjoy  the  Benefit 
«f  that  Happy  Revolution,  and  all  the  good  Sub- 
jects of  Her  Majefty  are  thankful  for  it.  One 
would  have  thought,  that  on  fuch  a  Day,  that 
Matter  (hould  not  have  been  fo  handled  as  only  to 
be  expos'd;  and  I  am  perfuaded,  that  whoever  goes 
about  to  afperfe  and  vilify  the  late  Revolution, 
would  rejoice  to  fee  another. 

I  (hall  not  trefpafs  upon  your  Lordftiips  Patience 
fo  far,  as  to  repeat  the  many  Paftages  in  the  Sermon 
that  make  good  our  Accufation,  they  having  been 
fo  fully  laid  before  your  Lordfliips  already  by  a  Gen- 
tleman that  fpoke  before  :  And  indeed  there  it  the 
lefs  Reafon  to  defcend  into  Particulars,  fince  the 
whole  Scope  and  Defign  of  the  Sermon  is  to  inftill 
oroundlefs  Jcaloufies  into  the  Minds  of  People,  and 
to  caft  the  moft  virulent  Refleftions  imaginable  up- 
on Her  Majefty's  Adminiftration. 

One  might  fuppofe,  from  the  Doftor's  Difcourfe, 
that  the  Church  of  England  was  now  fuffering  un- 
der the  moft  fevere  Perfecution ;  that  the  Laws  were 
no  longer  in  Force ;  and  that  the  whole  Govern- 
inent  was  unhinged.  Afperfions  more  violent  could 
not  be  ufed,  if  we  lived  in  the  Reign  of  the  worft 
of  Heathen  Emperors,  while  we  are  Partakers  of 
fo  many  Bleffings  under  the  Government  of  the  beft 
of  Queens. 

The  Prifoner  at  the  Bar  lays  fome  Strefs  upon 
the  Word  Stiggeft,  as  esprefled  in  the  Fourth  Article, 
■which  has  already  receiv'd  an  Anfwer ;  and  would 
infinuace  that  there  are  no  plain  Word§  in  the  Ser^ 


mon  to  fupport  the  Charge.  But  if  that  Objedion 
were  true,  which  we  are  far  from  admitting,  and 
the  Confequences  drawn  from  it  were  allowed,  I 
muft  fay,  hard  would  be  the  Cafe  of  the  Govern- 
ment, if  Men  m.ight  make  the  moft  odious  Su^^- 
geftions  againft  it,  and  caft  Refleaions  with  Impu- 
nity, under  the  Shelter  of  fome  doubtful  Expreffi- 
ons,  and  equivocal  Sentences,  at  the  fame  time  thac 
the  Senfe  and  Malice  of  the  ReO^ctions  are  plain 
to  be  underftood,  andean  hardly  be  miftaken. 

He  doth  indeed  afted  in  his  Anlwer,  and  ia  one 
Part  of  his  Sermon,  to  profefs  great  Duty  to  Her 
Majefty;  but  let  thofe  Expreifions  be  compared 
with  the  Calumnies  that  are  heaped  upon  her  Ad- 
miniftration, and  I  conceive  they  will  not  mitigate 
his  Crime,  and  will  avail  him  no  more  than  the  Pre- 
tence that  he  makes  to  be  for  Liberty  of  Confcience, 
when  he  condemns  the  Toleration.  I  believe  thefe' 
Excufes  will  equally  weigh  with  your  Lordfliips, 
and  his  Sincerity  in  both  will  equally  appear. 

My  Lords,  It  is  no  new  Thing  among  thofe  who 
defign  to  ftir  up  Sedition,  to  beftow  great  Enco- 
miums on  the  Perfon  of  the  Prince;  it  has  been  a 
common  Pradice,  and  the  fame  Method  was  pur- 
fu'd  in  the  lace  unhappy  Times.  The  Incendiaries 
of  thofe  Days  pretended  that  the  Proteftant  Reli- 
gion was  in  Danger  under  that  Government,  as  the 
Enemies  of  our  Confticution  cry  the  Church  is  in 
Danger  under  this. 

But,  my  Lords,  every  thing  is  in  Danger  from 
fuch  feditious  Difcourfes.  What  a  Scene  of  Di- 
ftradion  and  Wickednefs  is  here  difplay'd  to  the 
Underftandings  of  the  People,  to  excite  and  inflame 
them  to  Sedition  and  Rebellion?  Who  can  fit  ftill 
if  they  are  perfuaded  that  the  Altars  and  Sacra- 
ments of  our  Church  are  proftitiited  to  Hypcc;  ites,  Deifts 
Sccinians  and  Atheifls ;  and  this  done  -with  Impunity, 
and  without  Difcourage7nent  ?  What  can  be  more 
provoking  to  all  good  Chriftians  and  good  Sub- 
jeds,  than  to  be  told  that  People  are  fuffer'd  to  com- 
bine into  Bodies  and  Seminaries,  -wherein  Atheifm,  De~ 
ifm,  Tritheifm,  Socinianifm,  -with  all  the  Hellifl)  Prin- 
ciples of  Fanaticifm,  Regicide,  and  Anarchy,  are  openly 
profeffed  and  taught. 

No  Man  can  think  he  is  long  to  enjoy  his  Reli- 
gion, Liberties  or  Property,  if  he  can  be  made  to 
believe  that  the  Foundations  of  the  Church  are  under- 
mind,  and  the  Government  endanger" d,  by  filling  it  -with 
its  profefs' d  Enemies.  What  is  the  Meaning  of  all 
this,  but  only  to  make  out,  that  Her  Majefty's  Ad- 
miniftration, both  in  Ecclefiaftical  and  Civil  Affairs, 
tends  to  the  Deftrudion  of  the  Conftitucion  ?  And 
what^muft  be  the  Confequence  of  fuch  an  Opinion 
inftill'd  into  the  Minds  of  the  People,  but  black 
and  melancholy  Thoughts,  feditious  Pradices,  and 
at  laft  open  Force  and  Violence  ? 

The  Priefts  muft  cry  aloud  and  fp are  mt,  they 
muft  blow  the  Trumpet  in  Sion-,  and  we  are  told 
there  are  thofe  that  have  Lives  and  Fortunes  to 
maintain  fuch  Truths  as  Dodor  Sachevereli  has  laid 
down.  What  thofe  Truths  are,  may  be  feen  thro' 
the  whole  Courfe  of  the  Sermon ;  they  are  fuch, 
my  Lords,  as  we  apprehend  do  not  at  all  tend  to 
the  ftrengtheningcheprefent  Government,  tho'  they 
may  be  lerviceable  towards  fecring  up  another. 

This  is  not  the  Spirit  of  the  Gofpel,  nor  agree- 
able to  the  Principles  of  the  Church  of  England i 
and  we  fubmit  it  to  your  Lordfliips  Judgment, 
whether  this  Sermon  is  not  Seditious,  and  whether 
the  Prifoner  at  the  Bar  is  not  guilty  of  High  Crimes 
and  Mifdemeanors. 

Mr.  Chan- 
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Afr.a'.wfe//iir('/l\ /^  Y  Lord?.  I  am  commanded 
the  Eschectier.  iVJ.  by  the  Commons  of  Great- 
Britain  to  bear  my  Part  in  che  Management  of  the 
Impeachment  againft  Doftor  Henvy  Sacheverell,  and 
rarcicLiIarly  on  this  Article.  My  Lords,  I  believe, 
after  what  you  have  heard  already,  you  will  think 
there  is  little  Meed  tor  me  to  fay  any  thing  on  this 
Head  ;  yet  I  (hall  take  the  Liberty  to  mention  a 
few  Particulars. 

I  cannot  but  take  Notice,  that  in  a  Sermon 
Prcach'd  on  a  Day  appointed  to  commemorate  the 
Elclllngs  we  enjoy  by  the  late  happy  Revolution, 
there  is  not  one  particular  Clanfe  to  (how  forth 
tliofe  Bleirini^'s,  or  the  Mifchiefs  that  were  then 
likely  to  come  upon  us.  There  is  a  little,  indeed, 
upon  the  Gunpowder- Treafon  ;  but  upon  the  Revo- 
lution there  is  nothing,  nor  doth  he  take  Notice  of 
the  Dangers  we  were  in  before  it,  in  order  to  raife 
the  Devotion  of  the  People,  and  their  Thanks  to 
God  for  their  Deliverance.  But  all  the  Tenor  of 
his  Difcourle  is  to  fliow  the  Male-Adminiftration 
of  the  Government,  and  the  Dangers  that  have  been 
cominq  upon  the  Church  ever  fince  the  Revolution; 
fo  tha^t  it  is  plain,  that  he  had  no  Thoughts  of  the 
Bleffin^s  of  that  Deliverance,  nor  any  Diflike  to  the 
Conduct  of  thofe  Times. 

My  Lords,  This  Sermon  was  Preach'd  in  a  Place 
well  chofen  to  attempt  Mifchief  in.  He  well  knew 
that  if  he  could  raife  an  evil  Spirit  in  this  great 
Citv,  it  would  do  more  Mifchief  than  in  another 
Place  where  he  had  often  attempted  it  :  But, 
Gcd  be  thanked,  he  was  difappointed  ;  and  he 
own'd  himfelf  in  another  Place,  that  he  did  not  ex- 
DC'ft  th.e  Thanks  of  the  Court  of  Aldermen  for  it. 

I  (ball  take  Notice  of  his  Dedication,  where  he 
carries  on  the  fameDefign,  and  owns  it  on  Second 
Thoughts.  He's  not  only  warm  in  Preaching  the 
Sermon  ;  but  in  his  Dedication  he  (hows  with  what 
Spirit  he  compofedit:  He  fays.  That  if  hone  ft 
Centhnien  vcill  Jit  flill,  and  give  up  their  Cattfe  for 
ii^am  of  Courage,  or  a  juji  Senje  oj  the  dangerous  At- 
tempts of  our  Enemies,  -without  the  Spirit  of  Prophecy 
ive  may  furetel  ivbat  -ccill  becoine  of  our  Conflittition, 
vJmi  it  is  fo  vigoroiijly  attack'd  from  without,  and 
Jo  lazily   defended  f>om  ■within. 

My  Lords,  I  (hall  not  explain  the  Meaning  of 
thofe  Words,  Sitting  fill,  and  Want  of  Courage ; 
but  I  cannot  but  take  Notice  of  thefe  Words,  'the 
vignous  Attack  from  'without,  and  the  laz,y  Defence 
from  ivithiw.  1  would  delire  to  know  who  the 
Doftor  takes  to  be  the  Defender  of  the  Faith  ;  and 
who  under  that  Defender  is  to  proteft  the  Church  ? 
It  muft  necelfarily  be  meant  as  a  ReHedion  on  Her 
Majefly,  and  upon  thofe  that  under  Her  Authority 
are  to  take  Care  of  the  Church.  The  next  PalTage 
is  a  plain  Confeffion  of  his  Seditious  Intentions. 
Ke  tells  us  his  Bufmefs  was  not  to  preach  Peace, 
but  to  found  the  Trumpet.  If  a  Minifl:er  will  de- 
clare it,  not  to  be  his  Duty  to  preach  Peace,  your 
Lordlhips  will  eafily  judge  what  his  Intentions 
were. 

I  know  it  is  the  Bufinefs  of  thofe  that  are  Profe- 
lites  to  this  Gentleman,  to  give  out  that  we  defign 
to  narrow  our  Obedience  to  Her  Majefty.  But, 
my  Lords,  we  are  far  from  it ;  and  ow^n  the  great- 
eft  Duty  and  Submiilion  to  our  Sovereign  :  But  we 
cannot  bear,  chat  a  Refleftion  (hould  be  call  upon 
the  Reliiiance  that  was  us'd  at  the  Revolution  ;  and 
we  hope  your  Lordihips  will  never  admit  a  Quefti- 
on  to  be  rais'd  of  the  Legality  of  it. 

My  Lords,  The  Acts  of  Settlement  of  the  Crown 
depend  upon  that  Legality :  If  that  be  illegal,   the 


others  in  Confequence  are  void  ,*  and  tho'  Her  Ma- 
jefty has  an  Hereditary  Right  to  the  Crown,  yet  I 
cake  thofe  Ads  to  be  Her  great  Security;  and  I 
can  make  no  Qiieftion,  bur  that  if  the  Foundati- 
ons of  thofe  Acts  were  fliaken,  the  Docror  would 
foon  hnd  another  Hereditary  Right  to  reicrt  to. 

My  Lords,  The  Toleration  is  certainly  ground- 
ed upon  the  beft  Principles,  upon  a  Principle  of  Re- 
ligion and  a  Principle  of  Policy.  I  think  every 
Body  will  allow,  that  nothing  can  eftablifh  Peace 
in  a  Kingdom  fo  well,  as  the  granting  Eafe  and 
Qiiict  to  Mens  Confciences.  If  they  pay  due  Sub- 
milTion  to  the  Government,  they  ought  not  to  be 
perfecuted  for  their  Religion  .-  It  is  for  Her  Maje- 
fty's  Intereft  and  Honour.  For  how  can  Her  Ma- 
jefty be  the  Head  of  the  Proteftant  Intereft  abroad, 
if  Proteftancs  are  not  protefted  at  home  ? 

It  was  the  Obfervation  of  the  Lord  Clarendon,  in. 
his  Hiftory,  that  fome  Eminent  Clergymen  prels'd 
King  Charles  the  Firft  to  make  Diftinctions  among 
Perfons ;  and  that  by  their  Advice,  his  Embaifador 
in  France  was  order'd  not  to  go  to  the  Htigomt 
Churches  there,  as  he  us'd  to  do.  He  lays  it  as  an 
Imputation  on  thofe  that  gave  the  Advice ;  and 
makes  this  Remark,  That  it  was  with  a  Defign  of 
an  Union  with  the  Church  of  Rome;  which  prov'd 
of  very  ill  Confequence  to  his  Affairs  at  that  Time. 

My  Lords,  We  take  it,  that  it  is  contrary  to  the 
Duty  of  any  private  Man  to  find  Fault  with  a  Law 
in  Being,  or  to  declaim  againft  the  Reafonab'enefs 
of  the  lame  ;  it  is  raifing  in  the  People  an  ill  Opini- 
on of  the  Lawgivers,  and  the  Adminiftration. 

My  Lords,  There  are  fome  People,  and  I  wifh 
their  Numbers  do  not  increafe,  who  will  not  allow 
the  Church  to  be  out  of  Danger,  whilft  the  Civil 
Magiftrate  has  the  Government  of  the  Church. 
Thefe  appear  publickly,  and  in  Print ;  they  cancel 
the  Queen's  Supremacy,  deny  the  Authority  of  the 
Laws,  and  ereft  a  Church  Independent  on  the  Civil 
Government.  Of  this  Church  I  take  the  Dodor 
to  be,  and  very  properly  for  his  Purpofe ;  for  here 
he  may  thunder  out  his  Bulls  and  Anathema's  with- 
out Controul :  Here  is  a  Field  for  him  to  open  his 
Commiffion  in,  where  he  may  found  his  Trumpet, 
and  not  preach  Peace. 

But,  my  Lords,  the  Commons  can  never  admit 
the  Church,  as  Eftabli(hed  by  Law,  to  be  in  any 
Danger  during  Her  Majefty 's  Adminiftration ;  it 
being  guarded  by  Her  Majefty 's  Piety  and  Care  of 
it;  by  the  Reverend  Bi(hops,  who  are  fo  diligent 
and  watchful  in  their  Fundions;  and  which  will 
always  have  the  utmoft  Affiftance  of  the  Commons 
and  your  Lordfhips,  to  fupport  and  maintain.  As 
for  their  Independent  Church,  I  hope  it  will  ever 
be  in  Danger  ;  and  cannot  but  think  chat  wholefome 
Severities  were  very  proper  to  be  apply 'd  to  the 
Broachers  of  fuch  Seditious  Dodrines;  they  are 
Popi(h  Principles,  and  if  they  (hould  obtain  here, 
would  certainly  bring  in  Popery  along  with  them. 

My  Lords,  I  cannot  conclude,  without  taking 
Notice  of  a  very  unjuft  Refledion  made  upon  the 
Commons  in  the  Dodor's  Anfwer,  wherein  he 
charges  them  with  Defigning  to  reftrain  the  Mi- 
nifters  of  the  Gofpel  from  doing  their  Duty,  in  re- 
conmiending  Piety  and  Virtue  to  their  Auditors. 
Thefe  are  Dodrines  fo  proper  to  come  from  the 
Pulpit,  that  thofe  that  recommend  them,  will  al- 
ways meet  with  the  Countenance  and  Encourage- 
ment of  the  Houfe  of  Commons.  But  when  a 
Clergyman  ads  contrary  to  his  Function,  and  in- 
ftead  of  reproving  Vice  and  Immorality,  takes  up- 
on him  to  reproach  che  Govsrnment ;  when  infl:ead 
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of  Preachin;;;  Peace,  and  Chanty,  and  other  Moral 
Virtues,  he  takes  upon  him  to  raife  Jealoufies,  fo- 
ment DiviUons,  and  ftir  up  Sedition,  'tis  high  time 
for  the  juftice  of  the  Nation  to  put  a  Stop  to  it : 
As  fucii  a  Perfon,  we  charge  Doctor  Sacheverell, 
and  think  we  ha\e  made  good  our  Charge,  and 
cannot  doubt  your  Lordlhips  Juftice  upon  the  Of- 
fender. 

Jud  then  the  LORT>S  Adjourned  to  their 
Hoiife  Jhove. 


ThurfJaj,  March  1.     The  Fourth  Day. 

TH  E  Lords  coming  down  into  WefimiuJIer- 
HiiU,  and  being  feated  in  the  manner  before- 
mention'd,  Proclamation  was  made  by  the  Serjeant 
at  Arms  as  follows  : 

Our  Sovereign  Lady  the  Qiieen  doth  {TriSly 
Charge  and  Command  ail  manner  of  Perfons  to 
keep  Silence,    upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made  .•  Henry 
SachevercB,  Dodor  in  Divinity,  come  forth,  fave 
thee  and  thy  Bail,  elfe  thou  forfeiteft  thy  Recog- 
nizance. 

The  Doftor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  ; 

Lord  Chancellor.  Gentlemen  of  the  Houfc  of 
Commons,  you  may  proceed  in  your  Evidence. 

1,^  T  r  A  /TY  Lords,  Your  Lordfhips  ad- 
Mr.  Lechmre.^j^   .^^^^^^'  yefterday,    when   the 

Commons  were  proceeding  on  their  Fourth  Arti- 
cle, a  Share  of  which  Service  was  appointed  to  me  : 
The  Proofs,  we  infift  on,  in  Maintenance  of  this 
Part  of  our  Charge,  have  been  laid  before  you 
tvith  great  Exaftnefs;  and  all  the  Enforcements 
they  can  well  receive,  have  been  already  offer'd  to 
you,  by  thofe  Gentlemen,  that  have  gone  befoi'e 
me ;  fo  that  I  find  my  felf  acquitted  from  giving 
your  Lord(hips  much  Trouble  upon  it. 

The  Charges  contained  in  the  precedent  Articles, 
are  particular  and  diftinfl;  of  fo  high  a  Nature  in 
themfelves,  and  of  fuch  eminent  Conlequence  to  her 
Majefty  and  her  Government,  that  we  have  held 
our  felves  obliged,  to  treat  each  of  them,  with  all 
imaginable  Clearnefs  and  Solemnity  ;  and  this,  my 
Lords,  from  that  true  Zeal  and  necelTary  Concern, 
with  which  the  Commons,  upon  this  great  Occafi- 
on,  are  fo  juftly  infpiied,  for  the  Honour  of  her 
Majefty,  and  the  Profperity  of  her  Kingdoms. 

The  Subject  of  this  Article  is  laid  down  in  gene- 
ral Pofitions,  fome  of  which  are  the  Refulc  and 
Confequence  of  the  former  Articles ;  and  this  will 
make  it  neceftary  to  remind  your  Lordfliips  of  the 
Paffages  produced  in  fupport  of  them  :  The  Appli- 
cation of  them,  to  the  feveral  Branches  of  this 
Charge,  ii  eafy  and  obvious:  The  further  Paffa- 
ges, that  were  Yefterday  pointed  out  to  you,  are 
many  in  number,  and  the  Aflertions  pofitivc,  fcarce 
liable  to  any  Conftruftions  more  innocent  in  them- 
felves, or  more  favourable  for  the  Prifoner,  than 
what  hath  been  put  upon  them :  But  tho'  the  more 
flagrant  Pans  of  the  Prifoner's  Difcourfes  have 
been  diftinguifti'd  to  you,  your  Lordfhips  can't 
fail  of  difcerning  that  implacable  Enmity  that 
runs  through  the  whole :  How  little  will  your 
Lordlhips  find  in  it  of  the  Spirit  of  the  Gofpel, 
of  the  Temper  of  a  Chriftian,  or  a  good  Subjeft, 
much   lefs  of   a  Mefienger  of  Peace  ?    No,   my 
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Lords,  v/hen  the  Heart  is  poifoned,  the  Corruption 
will  be  diffufed  throughout ;  when  Principles  are 
delivered  from  the  Pulpit,  that  ftrike  at  the  Root  of 
the  prefent  Government,  and  our  future  Eftablilh- 
ment,  and  are  taught  as  Fundamental  Rules  both 
of  Law  and  Confcience  ;  what  kind  of  Proofs,  v/haC 
Exhortations  are  to  be  expeded  from  fuch  a  Preach- 
er ?  Surely,  fuch  only,  as  you  have  heard  from 
this  Man,  fuch  only,  as  may  create  univerfal  Diffa- 
tisfadion,  will  difquiet  the  Minds,  and  tend  to  per- 
vert the  Obedience  of  the  Subjeds;  fuch  only,  as 
fViall  be  moft  likely  to  cherilh  and  cultivate  thofe 
Seeds  of  Sedition,  which,  when  iufficiently  Propa- 
gated, and  brought  up  to  their  full  Growth,  can 
terminate  in  nothing  lefs  than  a  Total  De- 
ftrudion. 

My  Lords,  , 

I  am  now  to  acquaint  you,  That  the  Commons  have 
gone  through  their  Charge,  wherein  they  have  been 
heard  by  you  with  great  Candour  and  Patience : 
And  that  imperfed  View,  which  was  the  beft  I 
was  able  to  give  you,  in  opening  the  Charge,  has 
been  amply  fupply'd  by  the  great  Sulficiency  o£ 
what  has  follow'd:  And  from  tiience,  I  think,  I  have 
good  Grounds  to  fay  to  your  Lordfiiips,  that  this 
Impeachment  of  the  Commons  in  every  part  of  it, 
is  fubftantially  and  eftedually  maintain'd. 

And  now,  my  Lords,  craving  leave  of  the  Do- 
dor to  borrow  a  Phrafe  which  ftands  at  the  Head 
of  the  laft  Paragraph  of  his  Sermon,  IVhat  is  the 
Refult  of  this  Proceeding  hitherto?  In  opening  the 
Charge,  we  confidered  him  in  the  Condition  of  a 
Perfon  accus'd ;  but  the  Proofs  having  been  produc'd, 
and  the  Evidence  being  unqueftionable,  even  from 
his  own  Mouth,  and  by  the  Endeavours  of  other 
Gentlemen,  to  whofe  Provinces  the  feveral  Tasks 
have  fallen,  the  falfe  Colours  of  his  Difcourfe  be- 
ing taken  off,  and  his  Scheme  reduced  to  its  true 
Confiftency,  give  me  leave  to  reprefent  him  to  your 
Lordftiips  in  a  true  Light,  and  in  his  proper  Co- 
lours. 

Your  Lordfhips  now  fee  this  Gentleman,  under 
the  Reign  of  the  greateft  and  beft  of  Princes,  that 
ever  wore  a  Crown,  whofe  Title  to  the  Throne 
ftands  upon  a  more  folid  and  indifputable  Foundati- 
on than  that  of  any  Prince  upon  Earth,  guarded 
and  defended  by  the  beft  Laws  in  the  World,  ard 
the  entire  Affedion  of  all  hcr  true  Subjeds,  and 
which  none  can  draw  in  queftion  with  any  other 
Defign  than  to  weaken  its  Support : 

You  fee  him,  under  an  Eftablifhment  and  Con- 
ftitution,  excellently  contrived  and  adapted  to  an- 
fwer  all  the  good  Ends  of  Government,  and  which 
has  withftood  the  open  Affaults  of  Arbitrary  Prin- 
ces, and  the  more  crafty  Attempts  of  Papal  En- 
croachments ;  and  which,  fince  the  tfue  Religion 
was  eftablifhed  among  us,  has  been  preferved  in 
defpite  of  the  dangerous  Endeavours  of  Papifts, 
by  dividing  Proteftants,  to  make  way  for  its  De- 
ftrudion  :  A  Conftitution,  which  happily  recovered 
its  felf  at  the  Reftoratibn,  from  the  Confufions  and 
Diforders  which  the  horrid  and  deteftable  Proceed- 
ings of  Fadion  and  Ufurpation  had  thrown  it  into, 
and  which  after  many  Convulfions  and  Struggles, 
was  providentially  foved  at  the  late  happy  Revolu- 
tion ;  and  by  the  many  good  Laws  pafs'd  fince  that 
time,  ftands  now  upon  a  firmer  Foundation  :  To- 
gether with  the  moft  comfortable  Profped  of  Se- 
curity to  all  Pofterity,  by  the  Settlement  of  the 
Crown  in  the  Proteftant  Line, 

•  •  4  Y  .  Your 
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Your  Lorcliliips  have  found  this  Perfon,  at  a 
Time  when  the  Cinirch  of  Engluud  as  by  Law  efta- 
blillied  is  in  perfeih;  Prufperity  and  Safety  at  Home, 
and  in  higlier  Reputation  abroad,  than  in  any  Age 
that  has  gone  before  it;  Ac  a  time  when  the  Nation 
enjoys  Peace  and  TranquiHty,  and  all  the  good  Ef- 
fects of  a  prudent  and  luccefsful  Adminiftration, 
demonftrated  by  the  Harmony  and  unanimous  En- 
deavours of  all  her  Majefty's  true  Subjefis  to  fup- 
porc  it, 

In  the  moft  folemn  and  publick  Manner,  level- 
]ing  the  mofb  virulent  Difcourfe  againft  her  Maje- 
fty's Title  to  the  Croun,  and  againft  our  prefenc 
El1abli(hment,  and  calculated  to  favour  the  Pre- 
tenflon  of  another. 

Your  Lordfhips  find  in  it  the  fame  Principles  re- 
viv'd  and  avow 'd  in  the  fame  dangerous  Extent  by 
him,  as  in  a  late  Reign  by  the  profefs'd  Inftru- 
ments  of  Popery  and  Arbitrary  Power,  and  apply'd 
in  Condemnation  of  the  glorious  Work  of  the 
late  happy  Revolution,  which  delivered  us  from 
them. 

Your  Lordlliips  have  found  him  arraigning  the 
Honour  of  her  Ma  jefty  and  her  Parliament,  afper- 
ling  her  Adminiftration  both  in  Church  and  State, 
and  v.ith  all  imaginable  Ardour  and  Vehemence 
ftirring  up  Sedition,  and  exhorting  to  Rebellion  ; 
and  that  in  the  Name  of  Almighty  God,  as  a  Per- 
fon commiffioned  from  Heaven  to  that  End,  and 
in  the  moft  prophane  and  proftitute  Manner  abu- 
fing  and  wrefting  Scriptures  to  thofe  impious  Pur- 
pofcs. 

Tis  on  thofe  Grounds,  that  the  Commons  have 
cliarg'd  the  Crimes  to  have  been  committed  by  him 
with  an  Intent  to  undermine  her  Majefty's  Govern- 
ment, and  to  ftir  up  Arms  and  Violence  :  And  do 
your  Lordfhips  want  further  Evidence  of  this?  Let 
us  remind  you  of  the  Rebellion  that  has  been  rais'd, 
and  that  High-Treafon  that  was  committed,  the  laft 
Night,  by  thofe  Perfons  who  abet  the  Prifoneri 

I  can't  aggravate  the  Offence;  your  Lordftiips 
will  duly  confider  the  Heighth  and  Quality  of  it, 
you  will  think  of  a  Satisfaftion  fuitable  to  that,  and 
to  the  juft  Expeftation  of  the  Commons. 

My  Lords, 

The  Nature  and  Length  of  this  Proceeding  ha- 
ving occafion'd  many  Interruptions,  we  are  yet  af- 
Jur'd,  that  no  Mifconftru(!^ion  will  be  permitted 
by  your  Lordfiiips,  of  what  may  have  fall'n  from 
any  of  us.  We  likewife  take  Notice  to  your  Lord- 
fhips, that  the  Commons  have  very  readily  acqui- 
efc'd  in  your  Appointment  of  Council  to  affift  the 
Prifoner.  Your  Lordftiips  informed  us  in  the  be- 
ginning of  the  Caufe,  that  you  did  this  in  great 
Benignity  to  him,  in  affit^ning  him  thofe  Council 
which  he  himfelf  had  ask'd,  and  doubtlefs  fuch 
as  are  according  to  his  own  Hearts  Defire :  And 
the  Commons  are  affured,  that  thofe  Gentlemen 
will  underftand  that  Regard  which  is  due  to  the 
Nature  of  this  Caufe,  and  to  the  Dignity  of  a  Pro- 
ceeding wherein  the  Commons  of  Great  Britain 
appear  as  Profecutors. 

The  Commons  conceive,  they  have  Reafon  to 
take  great  Satisfaftion  from  this  Proceeding,  where- 
by they  have  the  Opportunity,  in  the  moft  folemn 
Manner,  before  the  moft  Augaft  Judicature  in  the 
World,  to  aftert  the  Freedom  and  Excellency  of 
our  Government,  and  the  Juftice  of  the  prefenc 
Eftablithment  :  This  (ingle  Confideration  fliews 
your  Lordfliips  of  what  Malignity  the  Pri- 
foner is  capable,  who  has  thus  fee  himfelf  to  difor- 


der  and  deftroy  fo  happy  and  fo  beautiful  a  Confti- 
tution. 

We  defire  to  put  your  Lordftiips  in  mind  of 
thofe  Felicities,  which  in  our  Opinions,  accompany 
this  Profecution ;  when  we  fee  fo  many  of  your 
Lordfhips  the  Judges  of  this  great  Caufe,  who  had  fo 
great  a  Share  in  that  Deliverance  which  we  are  now 
called  upon  to  vindicate  ;  fo  many  others  of  your 
Lordfliips,  the  Sons  of  thofe  Fathers,  who  joined 
in  it ;  and  who  have  the  fame  Blood  ftill  running 
in  your  Lordftiips  Veins.  And  when  we  confider 
that  firm  and  fteady  Zeal  which  every  one  of  your 
Lordftiips  have  (hewn  in  Support  of  the  prefenc 
Settlement,  what  Doubt  can  we  entertain  of  your 
moft  impartial  Juftice  ? 

We  further  obferve  it,  as  the  great  Security  of 
our  Impeachment,  That  no  Endeavours  can  prevail 
to  prevent  your  Judgment  upon  it,  nor  any  Means 
fucceed  to  defeat  its  Effisfts. 

And  on  t'other  Hand,  we  have  before  our  Eyes 
the  many  good  Confequences,  which  that  Part 
which  the  Commons  have  taken  on  themfelves, 
will  certainly  produce ;  that  Strength  and  Vigor 
'twill  add  to  the  great  Affairs  of  the  Kingdom,  and 
of  all  Europe,  at  this  Critical  Junfture,  when  the 
World  ftiall  fee  that  the  Commons  of  Great  Bri- 
tain, %vho  have  been  fo  unanimous  in  Defence  and 
Support  of  the  Common  Caufe  of  Peace  and  Li- 
berty abroad,  are  thus  zealous  to  find  out  and  ex- 
tirpate that  malignant  Humour,  which  alone  can  en- 
danger it  at  home  :  that  whilft  the  common  Op- 
preflor  feels  the  Eftefts  of  her  Majefty's  Arms,  the 
inteftlne  Enemies  of  the  Nation,  and  of  her  Go- 
vernment, (In  the  Inftance  of  the  Prifoner)  may  fee 
and  confider  the  Force  and  Weight  of  the  higheft 
Refentment  of  the  Commons. 

Thofe  good  Eftefts  will  receive  yet  greater  En- 
forcements from  your  Lordfliips  Judgment  j  which, 
when  It  becomes  publick,  will  be  an  effeftual  Con- 
futation, or  an  unanfwerable  Treatlfe  againft  the 
peftllent  Dodrines  advanc'd  by  the  Prifoner. 

The  Firmnefs  of  your  Proceedings  vill  give  the 
fame  Steadinefs  and  Vigor  to  all  other  Parts  of  the 
Adminiftration,  which  will  henceforward  ftrlve  to 
imitate  your  Lordfliips  in  fo  great  an  Example;  and 
'twill  ftrike  due  Terror  on  thofe  Minds,  In  which  the 
fame  deftruftive  Errors  have  taken  Root. 

And,  my  Lords,  What  Comfort  and  Peace  mufl 
it  bring  to  all  her  Majefty's  faithful  Subjects,  to  fee 
her  Majefty's  undoubted  Title,  the  Wifdom  of  her 
Adminiftration,  and  the  Proteftant  SucceCTion,  fo 
etfedually  fupported  by  your  Lordfliips  Judg- 
ment ? 

My  Lords,  We  have  thought  it  neceffary,  in  Dif- 
charge  of  the  great  Truft  repofed  In  us  by  the  Com- 
mons, to  go  through  the  whole  Charge  together, 
that  your  Lordfliips  might  have  it  entire.  I  am  now 
only  to  add.  That  they  do  referve  to  themfelves  the 
Liberty  of  replying  to  what  (hall  be  offered  on  be- 
half of  the  Prifoner,  and  of  every  other  legal  Ad- 
vantage that  (hall  arife  to  them  In  the  Progrefs  of 
their  Impeachment. 

Lord  Chancellor.  Gentlemen  of  the  Houfe  of 
Commons,  Have  you  gone  through  the  Charge  ? 

Mr.  Lechmere.     My  Lords,  we  have. 

Lord  Chancellor.  Then  you  that  are  appointed 
Council  for  Doftor  Sacheverell,  may  proceed  to  his 
Defence. 

Sir  Simon  Harcourt.  My  Lords,  There  having 
been  already  three  whole  Days  fpenc  by  the  Gentle- 
men of  the  Houfe  of  Commons  in  Maintenance  of 
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their  Charj^e;  and  this  Day  being  fo  far  fpenr,  I  atn 
bound  in  Duty  humbly  to  reprelenc  to  your  Lord- 
(hips,  that  it  will  be  impoffible  for  us  to  go  through 
the  very  firft  Article,  ib  as  to  finifh  in  any  reafon- 
able  Time.  My  Lords,  We  humbly  expeft  your 
LordlViips  Commands. 

Lords.     Go  on,  go  on. 

Sir  Simon  Harconrt.  My  Lords,  We  muft  receive 
your  Lordfliips  Commands.  We  think  it  of  great 
Importance  to  go  through  the  firft  Article  at  once,  if 
yourLordfliips  pleafe  to  give  us  Leave. 

'Then  the  Lords  adjourned  to  their  Houfe  above. 


Friday y  March  3,     The  F-fch  D:y. 

TH  E  Lords  coming  down  into  IVeJlminfler- 
hali,  and  being  feated  in  the  manner  berore- 
mention'd.  Proclamation  was  made  by  the  Serjeant 
at  Arms  as  follows : 

Our  Sovereign  Lady  the  Queen  doth  ftriSly 
Charge  and  Command  all  manner  of  Perfons  to 
keep  Silence,  upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made :  Henry 
Sacheverell,  Doftor  in  Divinity,  come  forth,  fave 
Thee  and  thy  Bail,  elfe  thou  forfeiteft  thy  Recog- 
nizance. 

The  Doctor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before : 

Lord  Chancellor.  Gentlemen,  you  that  are  Coun- 
cil for  the  Prifoner,  may  proceed  to  his  Defence. 
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MAY  it  pleafe  your  Lord- 
fliips,  I  am  Council  for 
Doftor  Sacheverell,  who  ftands  impeached  in  the 
Name  of  all  the  Commons  of  Great  Britain  of 
High-Crimes  and  Mifdemeanors.  The  Crimes  fup- 
pofed  to  have  been  committed  by  him  are  contained 
in  four  Articles.  I  beg  leave  to  poftpone  the  three 
laft,  without  mentioning  any  thing  of  them,  'till 
we  have  all  concluded  what  we  have  to  offer  and 
lay  before  your  Lordfliips,  as  to  the  feveral  Charges 
contained  in  the  Firft  ;  and  endeavour'd  to  fatisfy 
your  Lordfliips,  That  notwithftanding  what  has 
been  objefted  by  the  Gentlemen  of  the  Houfe  of 
Commons  againft  the  Doftor,  in  Maintenance  of 
that  Article,  he  is  an  innocent  Man.  The  firft  Ar- 
ticle contains  three  diftindt  Charges ;  we  fliall  pro- 
ceed on  them  as  they  lie  in  Order.  The  firft  of 
them  is,  "  That  he  luggefts  and  maintains,  that 
*'  the  Neceftiiry  Means  ufed  to  bring  about  the  late 
*'  happy  Revolution  were  odious  and  unjuftifiable". 
Your  Lordlhips  have  been  inform'd,  that  by  this 
Expreffion  of.  The  Neceffary  Means,  mention 'd  in 
the  firft  Article,  the  Gentlemen  of  the  Houfe  of 
Commons  intend  his  late  Majefty's  glorious  Enter- 
prize  for  delivering  this  Kingdom  from  Popery  and 
Arbitrary  Power,  and  the  Subjefts  of  this  Realm 
well  affected  to  their  Country,  joining  with,  and 
affifting  him  in  that  Enterprize.  In  a  fliorter  De- 
fcription,  it  has  been  cxplain'd,  that  thefe  Neceffary 
Means  were  the  Subjefts  Refiftance  to  their  Unfor- 
tunate Prince  then  upon  the  Throne.  Of  this  Re- 
fiftance the  Doftor  has  made  no  Mention  in  his  Ser- 
mon. He  has,  indeed,  aftirm'd  the  utter  Illegality 
of  Refiftance  on  any  Pretence  whatfoever  to  the 
Supream  Power;  but  it  can't  be  pretended,  there 
tvas  any  fuch  Refiftance  ufed  at  the  Revolution. 
The  Supream  Power  in  this  Kingdom  is  the  Le- 


gi dative  Power;  and  the  Revoliuicn  tcok  effeft  by 
the  Lords  and  Commons  concurring  and  alTiftin?^  in 
it.  Whatever  therefore  the  Doctor  lias  aiVerted  of 
the  utter  Illegality  of  Refiftance,  his  Affertion  being 
applied  to  the  fupream  Power,  can'c  relate  to  any 
Refiftance  ufed  at  the  Revolution;  and  confequently 
can't  be  an  Affirmance,  that  Inch  Refiftance,  or 
fuch  Neceflary  Means,  were  odious  and  unjuftifiable. 
One  of  the  learned  Gentlemen,  who  Ipoke  the 
third  Day  of  this  Trial,  in  Maintenance  of  tiie 
laft  Article,  concurr'd  with  me  in  this;  and  object- 
ed it  to  the  DoSor,  That  he  had  guarded  himfelf, 
by  confining  his  Affertion  to  the  iupream  Power ; 
and  that  he  had  not  averr'd  the  utter  Illegality  of 
Refiftance  to  the  Qjieen  :  But  had  he  in^'exprefs 
Terms  affirm 'd  the  Unlawfulnefs  of  fuch  Refiftance, 
yet  by  the  f-ime  Arguments  which  have  been  ufed, 
the  Doflor  would  have  been  told,  he  had  been 
preaching  a  flavifli  Doctrine.  My  Lords,  another 
Gentleman  of  the  Houfe  of  Commons  (I  think  there 
were  but  two  of  them  who  took  Notice  of  this 
Expreffion  of  the  Doftor's  of  the  Supream  Poiuer) 
obferv'd,  that  the  Doftor  had  aOerted  the  Illegality 
of  Refiftance  to  the  Supream  Power  on  any  Pretence 
whatfoever;  which  Power  he  admitted  was  the  Le- 
giflative;  and  declared,  if  the  Doftor  had  really 
meant  that  Power,  he  (hould  not  have  difter'd  from 
him  ;  and  without  doubt,  your  Lordfliips  and  all 
Perfons  will  concur  with  him  in  this,  that  'tis  ut- 
terly unlawful  to  refift  the  Supream  Power.  But 
that  Gentleman  being  fatisfy 'd,  that  tho'  the  Doftor 
exprefly  mention'd  the  Supream  Power,  which  is 
the  Legiflative,  yet  he  certainly  intended  the  Su- 
pream Executive  Power,  concluded  he  was  guilty 
of  this  Charge  in  the  firft  Article  ;  and  mention'd 
it  as  an  Inftance  of  the  great  Mercy  and  Lenity  of 
the  Houfe  of  Commons,  that  they  had  not  pro- 
ceeded againft  him  for  High-Treafon,  as  a  Parfcn 
in  one  of  the  late  Reigns  was  profecuted  for  Words 
which  he  thought  lefs  oftenfive  and  dangerous  than 
this  Aflertion  preached  by  Dr.  Sacheverell.  And  ycc 
that  Gentleman  was  pleafed  to  fay,  That  had  a  Dif- 
fenter,  whofe  Affection  to  the  Government  was  un- 
fufpefted,  exprefs'd  himfelf  as  the  Doftor  did,  the 
Gentlemen  of  the  Houfe  of  Commons  would  not 
have  thought  fit  to  have  profecuted  him.  That 
Cafe  which  was  alluded  to,  I  take  to  be  the  Cafe  of 
Mr.  Rofiuell,  a  Nonconformift  Minifter.  He  was 
indifted  in  the  56  Car.  II.  for  Words  fpoke  by 
him  in  a  Sermon  preach'd  at  a  Meeting-Houfe. 
'Twas  a  Profccution  carried  on  through  the  Vio- 
lence of  thofe  Times,  and  generally  detefted. 
He  was  convicted ;  but  on  cooler  Thoughts,  and 
Confideration  of  the  Uncertainty  in  his  Expreflions, 
that  they  could  not  amount  to  fuch  a  Crime  as  he 
flood  charged  with,  Judgment  was  Arrefted,  and 
Mr.  RofweS  was  difcharg'd.  Another  learned  Gen- 
tleman who  open'd  the  Charge,  was  of  Opinion, 
that  the  Doftor,  in  his  Affertion  of  the  Illegality  of 
Refiftance  to  the  Supream  Power,  does  really  nei- 
ther mean  the  Legiflative  nor  Executive  Pouer,  but 
that  he  had  the  Pretender  in  his  View.  This  is 
diving  into  the  Secrets  of  his  Heart,  and  fearching 
into  his  Thoughts,  which  God  only  knows.  This 
was  urg'd,  to  avoid  the  ftrange  Inconfiftency,  in 
concluding,  that  the  Doftor  was  endeavouring  to 
undermine  the  Government,  by  preaching  up  the 
utter  Illegality  of  Refifling  it. 

My  Lords,  If  there  be  a  double  Scnfe,  in  either 

of  which  thofe  Words  are  equally  capable  of  being 

underftood;    if  in  oneSenfe  the  Doftor's  Affertion 

be  undeniably  clear,  but  in  the  ether  fome  Doubt 
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miqhr  arife,  whether  his  Words  be  Criminal  or  nor, 
the  Law  oi  Emlivid  is  more  merciful  than  to  make 
any  M:in  a  Criminal,  by  conftruing  his  Words 
flgainit  the  natural  Import  of  them,  in  the  worft 
Scnfe.  This  is  the  great  Juftice  and  Clemency  of 
our  Law,  in  every  Man's  Cafe.  But  fome  Perfons 
Sire  intituled  to  have  a  more  favourable  Conftruftion 
pur  on  all  ciieir  Words  and  Actions,  than  others  are; 
iiicli  as  Perfons  acting  in  the  Execution  of  their 
Offices,  in  Obedience  to  Authority,  or  by  a  Com- 
mifllon  from  the  Crown ;  fuch  Perfons  are  look'd 
upon  ns  under  the  immediate  Protedion  and  Care  of 
tiie  La\i' :  How  much  more  reafonable  is  it,  that 
Minifters  of  the  Gofpel,  who  have  their  CommiiTion 
from  God,  and  fpeak  in  the  Name  of  God,  fhould 
have  the  moil  candid  Interpretation  made  of  what- 
ever they  fay?  This,  I  am  prefuaded,  was  one  of 
the  chiefeft  Reafons  which  in  the  Cafe  of  Mr.  Rnf- 
•ii't// allay 'd  the  Rage  of  thatReign;  and  at  that  Time 
obtained  Mercy  for  him,  tho'  a  Nonconformift 
Minifter  under  a  Conv245tion  of  High-Treafon.  'Tis 
a  hard  Fate  attends  this  unhappy  Gentleman,  if  he 
muft  inevitably  lie  under  the  Imputation  of  being 
thought  an  Enemy  to  the  Revolution,  and  to  our 
prefenc  happy  Eftablifhment  on  that  Foundation. 
What  Evidence  will  your  Lordftiips  expeiS  he 
fliould  produce  to  clear  htmfelf?  He  has  (hown  his 
Submiflion  to  the  Revolution,  from  the  firft  Mo- 
Hient  his  Years  made  him  capable  of  doing  fo.  He 
has  given  all  the  publickTeftimonies  of  his  Fidelity 
and  Afted'tion  to  the  laft  Reign,  as  well  as  the  pre- 
fent,  which  the  Government  has  at  anytime  required 
from  the  moft  fulpefted  Perfons.  He  has  taken 
the  Oath  of  Allegiance,  figned  the  Alfociation,  and 
took  the  Abjuration.  'Tis  a  miferable  Cafe  any 
Man  is  in,  if  after  he  has  taken  the  Abjuration,  the 
utnuut  which  is  required,  he  (hall  ftill  be  told,  he 
has  indeed  abjur'd  the  Pretender,  but  hath  not  yet 
forgot  him.  If  neither  the  Inoffenfivenefs  of  the 
DoiSor's  Behaviour,  neither  his  Words,  nor  Oaths 
can  fatisfy  ;  if  after  all  thefe  Demonftrations  the 
Doftor  has  given  of  his  Fidelity,  he  is  ftill  liable  to 
be  cenfured,  What  Satisfaftion  is  it  poflible  for 
him  to  give? 

My  Lords,  If  the  Manner  of  this  folemn  Profe- 
eution  has  not  alter'd  the  Nature  of  Things,  I  hope 
I  may  inlift,  without  putting  in  a  Claim  of  Right 
in  behalf  of  all  the  faftiousand  feditious  People  in 
the  Kingdom  to  revile  the  Government  at  Pleafure, 
That  by  the  happy  Conftitutian  under  which  we 
live,  a  Subject  of  England  is  not  to  be  made  Crimi- 
nal by  a  labour'd  Conftruftion  of  doubtful  Words; 
or  when  that  can't  ferve,  by  departing  from  his 
Words,  and  reforting  to  his  Meaning.  Too  many 
Inftances  there  were  of  this  Nature  before  the  late 
iinppy  Revolution  ;  but  that  put  an  End  to  fuch 
arbitrary  Conftructions. 

I  mij^ht  trouble  vourLorddiips  on  this  Head  with 
Multicudes  of  Authorities  ;  but  I  fhall  mention 
only  one :  'Tis  an  Authority  of  your  Lordthips,  up- 
on a  Writ  of  Error,  immediately  after  the  Revolu- 
tion ;  Sir  Samuel  Barnardiftons  Cafe ;  and  I  beg 
Leave  to  reier  to  your  Lordiliips  Journal,  May  14, 
16857.  'Twas  that  Gentleman's  Misfortune  to  be 
called  in  Queftion  in  the  Reign  of  King  Charles  the 
Second  {Hiil.  Term,  1683.)  for  writing  fome  Let- 
ters fuppofed  to  be  Seditious,  and  highly  refleifting 
(>u  the  Government,  and  the  publick  Jufcice  of  the 
Nation  at  that  Time.  Upon  his  Trial  he  was  repre- 
fented  as  a  fedicious  Man,  and  one  of  a  turbulent 
Spirit;  and  being  fo  painted  by  the  Chief  Juftice 
who  try'd  him,   cho'  his  Adigns  were  inolienfive  i 


notwithftanding  his  Innocence,  a  Verdid  was  ob- 
tain'd  againft  him  ;    and  when  he  came  to  receive 
Jiidgmentj  not  being  look'd  upon  as  an  inconlidera- 
ble  Man,  not  as  a  Tool  of  his  Party,  but  as  one  of 
the  Heads  of  it,    a  Fine  of  ten  thoufand  Pounds 
was  fet  on  him.     I  beg  Leave  to  lay  before  your 
LordOiips  what  you  did  in  that  Cafe.     Your  Lord- 
fhips  reverfed  that  judgment ;  and  as  a  glorious  In- 
ftance  of  your  Juftice,    not  contenting  your  felves 
with  the  Right  you  had  done  in  the  Cafe  then  be- 
fore you,  at  the  fame  time  provided,  as  far  as  was 
poffible,   that  no  innocent  Perfon,    in  After- Ages, 
might  fuffer  Wrong.      Your  Lordflrips  therefore, 
in  an  extraordinary  Manner,  order'd  the  Reafons  of 
your  Judgment  to  be  entered  in  your  Journal,  and 
they  are  enter'd  in  the  following  Words :  "  Firft, 
The  Information  in  this  Cafe  being  grounded  up- 
on Letters,  which  in  themlelves  were  not  Crimi- 
nal, but  made  fo  by  Innuendo's,  your  Lordftiips 
declared,  that  Innuendo's,  orfuppos'd,  orforc'd 
Conftruftions,  ought  not  to  be  allowed ;    for  all 
Accufations  (hould  be  plain,  and  the  Crimes  af- 
certained".    My  Lords,  I  hope  its  unneceflary  to 
my  prefent  Purpofe,  to  read  to  you  the  fecond  Rea- 
fon  ;  but  as  it  was  another  Inftance  of  your  Lord- 
fhips  Juftice,    which  ought  never  to  be  forgot,    I 
{hall  take  the  Liberty  of  doing  it:  It  relates  to  the 
Fine  of  ten  thoufand  Pounds.     Tho*  Sir  Samuel 
Barnardijlon  was  a  Gentleman  of  a  very  confiderable 
Eftate,  your  Lordftiips  declared,  "Secondly,  Tha: 
this  Fine  of  ten  thoufand  Pounds  is  exorbitant, 
"  and  exceflive,  and  nor  warranted  by  Legal  Prece- 
dent in  former  Ages ;    for  all  Fines  ought  to  be 
with  a  Salvo   contenemento  fuo,  and  not  to  tha 
Party's  Ruin".     Thefe  were  your  Lordfliips  De- 
clarations in  that  Cafe.  If  there  be  any  Uncertainty 
or  Doubt  in  the  Doftor's  Expreflions,  your  Lord- 
(hips,    I  hope,    will  put  the  moft  favourable  Con- 
ftruftion  on  them.     What  I  have  hitherto  offcr'd  is, 
with  Relation  to  thefe  Words,  The  Supream  Powers 
but  that  which  I  take  to  be  the  main  ObjeBion  in  this 
Cafe,  is,  that  theDoftor'sAftertion  of  the  Illegality 
of  Refiftance  muft  be  neceflarilyunderftood  with  Re- 
ference to  the  Executive  Power.    And  if  it  be  utterly 
illegal,  in  any  Cafe,  upon  any  Pretence  whatfoever, 
then  'twas  unlawful  at  the  Revolution  ;    and  from 
thence  the  Confequence  is  drawn.  That  the  Dodor 
is  guilty  of  this  firft  Charge,  oj  maintaining,   T'hat 
the   neceffary   Means  ufed    to    bring   about    the   happy 
Revolution  -were  odious  and  iinjufiifiable.     This  I  take 
to  be  the  Force  of  the  Objedion. 

My  Lords,  I  admit  the  Doftor  has  in  General 
Terms  afl'erted  this  Propofition  of  the  Illegality  of 
Refiftance  to  the  Supream  Power  on  any  Pretence 
whatfoever;  and  yet  I  am  not  altogether  without 
Hopes,  but  that  I  (hall  be  able  to  fatisfy  even  the 
Gentlemen  of  the  Houfe  of  Commons,  whether 
that  Expreflion  be  underftood  of  the  Legidative,  or 
Executive  Power,  that  he  is  an  innocent  Man,  not- 
withftanding that  Aftertion. 

My  Lords,  There  is  nothing  further  from  our 
Hearts,  nor  is  any  thing  lefs  neceifary  to  the  Doftor's 
Defence,  than  for  us  to  difpute  or  to  call  in  Qiie- 
ftion  the  Juftice  of  the  Revolution.  We  are  fo  far 
from  it,  that  we  look  on  our  felves  to  be  arguing 
for  it,  vvhilft  we  are  endeavouring  to  (how  your 
Lord{hips,  that  the  Refiftance  ufed  at  the  Revolu- 
tion is  not  inconfiftent  with  the  Doctrine  of  the 
Church  of  England,  and  with  the  Law  of  England; 
and  that  the  Doftor  ufes  no  other  Language  than 
what  they  both  fpeak.  When  your  Lord(hips  have 
laid  afide  what  was  urg'd  the  Second  Day,  to  ftrow 
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the  J'.iftice  of  che  Revolution,  and  to  aggravate  the 
iJoCTor's  Orlence,  llippofing  him  guilty,  this  Mat- 
ter will  lie  in  a  very  narrow  Compafsj  and  I  am  in 
Hopes  there  will  not  appear  to  be  fo  great  a  Diffe- 
rence as  hath  been  reprelented,  between  the  Doftor, 
in  his  Affertion  concerning  the  Illegality  of  Re- 
iiftance,  and  fome  of  the  Gentlemen  of  the  Houfe 
of  Commons.  I  can't  lay,  that  I  differ  from  many 
of  them  in  their  Notions  of  Allegiance,  as  ftated 
the  fecond  Day  of  this  Trial. 

My  Lords,  The  firft  thing  on  which  I  humbly 
inlift,  fuppofing  this  general  Affertion  to  relate  to 
the  Supream  Executive  Power,  is,  that  the  Doftor 
has  not  in  any  Part  of  his  Sermon  apply'd  it  to  the 
particular  Cafe  of  the  Revolution. 

'Twasinfiffed  on  the  firil:  Day,  That  he  had  not 
only  alTerted  the  utter  Jllegaliry  of  Reiiftance  to 
the  Supream  Power,  on  any  Pretence  whatfoever; 
but  alio  that  he  had  exprefly  afErm'd,  that  the  Re- 
volution was  not  fuch  a  Cafe,  as  ought  to  be  ex- 
cepted out  of  his  general  Rule.  This  I  deny  ;  If 
fuch  an  ExprelTion  can  be  found  in  the  Doctor's 
Sermon,  I  fliall  think  no  Punifliment  too  great  for 
him.  Tis  one  Thing,  exprefly  to  affirm  the  Revo- 
lution is  fuch  a  Cafe  as  ought  not  to  be  excepted  out 
of  the  General  Rule  ;  and  another  Thing,  not  to 
make  the  E.xception.  The  Apoffle,  who  in  ge- 
neral Terms  enjoins  the  Duties  of  Obedience  and 
Non-Reliltance  to  the  Higher  Powers,  makes  no 
Exception  when  he  lays  down  thofe  Precepts ;  nor 
(on  the  other  lide)  does  he  fay,  no  fuch  Cafe  can 
ever  happen,  wherein  Obedience  is  not  to  be  paid, 
or  Refiftance  not  to  be  made.  He  is  filent  in  that 
Matter;  and  the  Doftor's  Expreflion,  in  this  Cafe, 
is  agreeable  with  that  of  the  Apoflle.  To  prove 
the  Doctor  guilty  of  this  firft  Charge,  and  that  he 
had  direftly  applied  his  General  Rule  of  the  Ille- 
gality of  Refiftance  to  the  Supream  Power,  to  the 
particular  Cafe  of  the  Revolution,  a  learned 
Gentleman,  (whofe  Province  'twas  to  maintain  the 
firft  Article)  on  the  fecond  Day  of  this  Trial, 
fiift  ftated  to  your  Lordfhips  the  Page  wherein  the 
Dottor  mentions  the  utter  Illegality  of  Refiftance, 
and  read  that  Paffage  in  the  following  Words  • 
"  The  grand  Security  of  our  Government,  and  the 
"  very  Pillar  upon  which  it  ftands,  is  founded  up- 
"  on  the  fteady  Belief  of  the  Subjefts  Obligation 
*'  to  an  abfolute  and  unconditional  Obedience  to 
"  the  Supream  Power,  in  all  Things  lawful,  and 
"  the  utter  Illegality  of  Refiftance  upon  any  Pre- 
"  tence  whatfoever".  And  then,  fays  he,  the  Do- 
ctor goes  on,  and  fays,  "  Our  Adverfaries  think 
"  they  effectually  ftop  our  Mouths,  and  have  us 
"  fure  and  urranfwerable  on  this  Point,  when  they 
*'  urge  the  Revolution  of  this  Day  in  their  De- 
"  fence".  This  might  very  reafonably  make  an  Im- 
prefTion  upon  your  Lordfhips,  not  comparing  thofe 
leveral  Pailages  in  the  Doflor's  Sermon,  at  the 
fame  Time  that  Objeftion  was  made.  But  I  beg 
your  Lovdfliips  will  obferve  the  Diftance  of  thefe 
two  Palbges  from  cich  other,  between  twenty 
and  thirty  Lines,  in  which  feveral  diflinct  and  en- 
tire Sentences  are  contain'd,  to  which  that  laft  Paf- 
fage  of  Our  AdverfarieSy  &c.  plainly  relates.  The 
ne-xt  Method  us'd  to  prove  the  Doftor  guilty, 
was,  by  taking  the  Paffage  in  it  felf,  independently, 
from  any  other ;  and  this  I  own  to  be  the  true  way 
of  confidering  it :  And  taking  it  thus,  'tis  objeft- 
ed.  If  in  no  Cafe  whatfoever  'tis  lawful  to  refift, 
'twen  then  unlawful  at  the  Revolution.  Such  a  Do- 
firinc  rruft  be  a  flavilh  Dodrine.  An  unlimited 
Paflive  Obedience  and  Non- Refiftance  is  a  flavifh 
Notion. 
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My  Lords,  Dr.  SachevereU  does  not  contend  for 
it;  nor  is  there  any  Thing  mentioned  in  his  Ser- 
mon, of  fuch  an  Obedience  or  Non- Refiftance. 
There  is  but  this  fmall  Difference  between  the  Gen- 
tlemen of  the  Houfe  of  Commons,  who  think  this 
Expreffion  io  highly  Criminal,  and  the  Doctor, 
who  ftill  conceives  it  to  be  otherwile  ;  whether, 
when  the  General  Rule  of  Obedience  is  taught,  the 
particular  Exceptions,  which  may  be  made  out  of 
that  Rule,  are  always  to  be  exprefs'd  ;  or  whether, 
when  the  General  Rule  is  laid  down,  the  particular 
Exceptions,  which  might  be  made  out  of  that  Rule, 
are  not  more  properly  to  be  underftood  or  im- 
plied. 

I  humbly  apprehend,  my  Lords,  that  extraordi- 
nary Cafes,  Cafes  of  Neceffity,  are  always  implied, 
tho'  not  exprefs'd,  in  the  general  Rule.  Such  a 
Cafe  undoubtedly  the  Revolution  was,  when  our 
late  unhappy  Sovereign,  then  upon  the  Throne, 
miQed  by  Evil  Counlellors,  endeavour'd  to  fubverc 
and  extirpate  the  Proteftant  Religion,  and  the  Laws 
and  Liberties  of  the  Kingdom.  The  general  Rule 
ought  always  to  be  preffed  ;  but  the  Exceptions  of 
extraordinary  Cafes,  of  Cafes  of  Neceiffty,  are  ne- 
ver particularly  to  be  ftated.  To  point  out  every 
fuch  Cafe  before-hand,  is  as  impoflible,  as  it  is  for 
a  Man  in  his  Senfes  not  to  perceive  plainly  when 
fuch  a  Cafe  happens. 

Every  Minifter  of  the  Gofpel  is  fufficiently  in- 
ftruded  from  the  Doftrine  of  his  Church,  from 
the  written  Laws  of  the  Land,  and  the  Law  of 
God,  to  prefs  the  general  Duty  of  Obedience;  but 
fuch  extraordinary  Cafes,  wherein  Refiftance  is  lav;- 
ful,  wherein  it  becomes  an  indifpenfible  Duty,  are 
no  where  laid  down.  The  fame  Apoftle,  who  en- 
joins Obedience  and  Non-Refiftance  to  the  higher 
Powers,  commands  alio  Servants  to  obey  their  Ma- 
tters, and  Children  their  Parents,  in  all  Things : 
Notwithftanding  which  general  Precepts,  many 
Cafes  may  happen,  wherein  it  may  be  not  only  un- 
fit, but  linful  for  Servants  to  obey  their  Mafters,  or 
Children  their  Parents.  And  yet  the  Apoftle  never 
thought  it  proper  to  ftate,  or  mention  thofe  Cafes, 
but  contented  himfelf  to  prefs  the  Duty  of  Subje- 
ction in  general,  leaving  fuch  Cafes  (when  they  hap- 
pen'd)  to  juftify  themfelves. 

Such  Cafes,  my  Lords,  with  refpefl:  to  Refiftance 
againft  the  fupream  Power,  are  no  way  fit  to  be 
confider'd,  but  in  Parliament ;  and  even  the  Parlia- 
ment it  felf  hath  never  yet  thought  fit  otherways  to 
confider  them,  than  by  way  of  Retrofpeft,  to  jufti- 
fy what  had  of  Neceffity  been  done  in  thofe  Cafes; 
but  never  went  fo  far  as  to  enumerate  the  Cafes  of 
that  kind,  which  might  happen  for  the  future, 
wherein  it  might  be  lawful  for  the  Subject  to  re- 
fift; nothing  being  more  evident,  than  that  the  Sub- 
jects would  be,  fome  time  or  other,  thereby  tempted 
to  exceed  their  juft  Liberty. 

I  beg  Leave  to  clofe  what  I  have  humbly  offer'd 
to  your  Lordfhips  on  this  Head,  with  an  Obfervati- 
on  I  borrow  from  Mr.  P)7n,  at  his  delivering  the 
Charge  againft  Dr.  AJanwariag.  Mr.  Pym,  fpeaking 
of  the  Dutchy  of  Normandy,  obfei'ves,  that  thac 
Dutchy  having  been  oppreffed  with  fom^e  Grievan- 
ces, contrary  to  their  Fi-anchifes,  made  their  Com- 
plaint to  Levjis  the  Tenth  ;  who  by  his  Charter, 
acknowledging  the  Right  and  Cuftom  of  the  Coun- 
try, and  that  they  had  been  unjuftly  griev'd,  did 
grant  and  provide.  That  from  thenceforward  they 
ftiould  be  free  from  all  Subfidies  and  Exadions  to 
be  impos'd  by  him,  and  his  Succeflors,  yet  with 
this  Claufe,    Uiilefi   v:hen  great    Nicejjlty    required: 

Which 
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Which  fmall  Exceptii-n,  Mr.  P)»i  obferved,  had  de- 
voured fl!l  their  Ininiur.icics  granted  by  rhat  Charter. 
1  think  I  may  as  rcafonably  conclude.  That  it"  Cler- 
gymen, or  (ithers,  in  their  Sermons,  Writings,  or 
jv.iblick  Difcourfcs,  inllead  of  preaching  up  the 
oencral  Rule  of  {!)bedience,  are  permitted  to  ftate 
"the  i'everal  extraordinary  Cafes,  which  may  arile, 
the  fcveral  excepted  Cafes  which,  nocwithftanding 
the  general  Rule,  are  implied;  fuch  Exceptions 
will  in  rime  devour  all  Allegiance. 

Ijavin:;  thus  ftated  to  your  Lordfliips  the  Qiie- 
f,!on  between  us,  Whether  fuch  excepted  Cafes  as 
the  Revelation  was,  are  not  more  proper  to  be  left 
as  implied,  than  to  be  cxprefs'd,  when  the  general 
Duty  of  Obedience  is  taught ;  I  fnall  endeavour  to 
latisfy  your  Lordfliips,  Firft,  That  the  Doftor's  Af- 
iertion,  of  the  Illegality  of  Re/tfiance  to  the  Supream 
Pcvjtr  on  any  Pretence  wbatfoever,  in  general 
Terms,  without  expreffing  any  Exception,  or  that 
any  Exception  is  to  be  made,  is  warranted  by  the 
Authority  of  the  Church  of  England:  And,  Se- 
condly, That  this  Manner  of  Expreflion  is  agree- 
able to  the  Law  of  England. 

Firft,  That  'tis  warranted  by  the  Authority  of 
the  Church.  Your  LordQiips  were  informed,  on 
the  firft  Day  of  this  Trial,  with  how  much  Bra- 
very even  ourPopifli  Anceftors  aflerted  the  Legality 
and  indifpenfible  Duty  of  Refiftance,  whenever 
they  thought  the  Liberty  of  their  Country  re- 
quir'd  it ;  but  that  at  the  Reformation,  when 
Truth  began  to  fiiine  out,  then  it  became  evident, 
that  this  Notion  of  the  Illegality  of  Refiftance  was 
a  flavilh  Doftrine.  The  learned  Gentleman  un- 
doubtedly pitch'd  on  a  very  proper  Time  to  begin 
his  Search  after  Truth;  and  from  thence  I  Ihall  en- 
deavour to  trace  ir. 

One  very  early  Authority  I  find;  'twas  indeed  in 
the  Dawn  of  the  Reformation,  in  a  Book  enti- 
tled, ^  neu'Jfary  DoBrine  and  Erudition  for  any 
Chyijiinn  Mm ;  publifh'd  by  the  King's  Command, 
54  //.  VIIL  'Twas  a  Treatife  compos'd  by  the 
Direction  of  Cranmer,  by  Ridley,  Redmayn,  and 
other  very  great  and  learned  Men.  I  find  it  high- 
ly commended  in  the  Hi/lory  of  the  Reformation, 
pd,t  f.  Book  5.  Page  28(5.  The  Reverend  Author 
of  that  Hiftory  gives  an  Account  how  well  the  Re- 
iormcrs  were  imployed,  {Ann.  1540.}  though  not 
•ju  the  way  of  Convocation :  That  a  feleft  Num- 
ber of  them  far,  by  Virtue  of  a  Commiffion  from 
the  King,  confirmed  in  Parliament ;  and  that  their 
iirft  Work  was  to  draw  up  a  Declaration  of  the 
Chriftian  Dodirine,  for  the  necelVary  Erudition  of  a 
Chriftian  Man;  and  (Pag.  293.)  that 'twas  finifti'd 
{vnd  let  forth,  with  a  Preface,  written  by  thofe  of 
the  Clergy  who  had  been  imployed  in  it,  declaring 
with  what  Care  they  had  examined  the  Scriptures, 
and  the  antient  Doftors,  out  of  whom  they  had 
fairhfully  gather'd  that  Expofition  of  the  Chriftian 
Faith.  In  this  Treatife  I  find  thefe  Paflages.  In 
the  Expofition  of  the  Fifth  Commandment :  "  And 
"  by  this  Commandment  alfo,  Subjefis  be  bound 
"  not  to  withdraw  their  Fealry,  Truth,  Love,  and 
"  Obedience  towards  their  Prince,  for  any  Caufe 
"  whatfoever  it  be  ;  nor  for  any  Caufe  they  may 
"  confpire  againft  his  Perfon,  nor  do  any  Thing 
"  towards  the  Hindrance  or  Hurt  thereof,  nor  of 
"  his  Eftate".  In  the  Expofition  of  the  Sixth 
Commandment  :    "  Moreover,    no  Subjects   may 

draw  their  Swords  againft  their  Prince,  for  any 

Caufe  wharfoever  it  be".  The  Reverend  Fa- 
ther of  our  Church,  to  whom  the  Ptiblick  is  fo 
much  indebted  for  that  excellent  Hiftory  of  the  Re- 


formation, and  who  has  received  the  juft  Thanks 
of  both  Houfes  of  Parliament  for  ir,  (Page  291.) 
declares  thofe  Expofitions  of  the  Commandments 
to  be  very  profitable. 

My  Lords,  Tho'  the  Treatife,  in  which  I  find 
thefe  Expofitions,  was  publifh'd  in  a  Popifli  Reign, 
yet  (as  an  undeniable  Evidence  that  the  Doftrine 
of  Non-Refiftance,  tliere  taught,  is  a  Proteftanc 
Doftrinc)  I  (hall  fliow  your  Lordfhips,  the  Reve- 
rend Author  of  the  Hiftory  of  the  Reformation  has 
himfelf  aftertcd  ir,  in  much  ftronger  Terms,  than 
Doctor  Sacheverell  has  done.  In  Edward  the  Sixth's 
Time,  the  glorious  Light  of  the  Gofpel  fhone 
out.  The  firft  Book  of  the  Homilies,  prepar'd  by 
the  Clergy,  was  then  publilhed  by  the  Royal  Au- 
thority ;  in  which  were  three  Parts  of  a  Homily, 
or  rather  three  diftinifl  Homilies  of  Obedience  : 
In  one  of  which  is  the  Paflage  mentioned  in  the 
Dodor's  Anfwer.  "  Here,  good  People,  mark 
"  diligently  :  It  is  not  lawful  for  Inferiors,  and 
"  Subjeds,  in  any  Cafe,  to  refift  and  ftand  againft 
"  the  fuperior  Powers;  for  St.  Paiirs  Words  be 
"  plain,  that  whofoever  withftandeth,  iliall  get  to 
"  themfelves  Damnation ;  for  whofoever  withftand- 
',  eth,  withftandeth  the  Ordinance  of  God".  In 
Queen  Mary's  Reign,  the  Light  of  the  Gofpel  was 
eclips'd,  and  the  Darknefs  of  Popery  again  over- 
fpread  the  Nation.  Refiftance  to  Princes  being  a 
Dodrine  of  the  Church  of  Rome,  your  Lordflrips 
will  not  exped  any  authentick  Evidence  to  be  pro- 
duced out  of  that  Reign,  in  Maintenance  of  the 
Dodrine  of  Non-Refiftance. 

When  Qiieen  Eliz.abeth  came  to  the  Crown,  the 
Truth  of  the  Gofpel  flume  forth  in  its  full  Luftre, 
aud  then  C\x  Homilies  were  added  to  the  other 
Three  againft  Difobedience  and  wilful  Rebellion ; 
in  which  youi'  Lordfliips  will  find  many  PaflTages, 
wherein  the  Duty  of  Non-Refiftance  is  prefl'ed  and 
inculcated,  in  much  ftronger  Terms  than  it  hath 
been  aflerted  by  Dr.  Sacheverell.  In  that  glorious 
Reign,  the  thirty  nine  Articles  of  our  Religion 
were  agreed  upon  by  the  Archbifliops  and  Bifhops 
of  both  Provinces,  and  the  Clergy  in  Convocati- 
on;  by  the  35  th  of  which,  the  Homilies  are 
declared  to  contain  a  Godly  and  Wholefome  DoSlrine^ 
and  are  order'd  to  be  read  in  Churches,  by  the  Mi- 
nifters,  diligently  and  diftindly,  that  they  may  be 
underftood  of  the  People.  In  the  thirteenth  Year 
of  that  Reign,  a  further  Sandion  was  given  to  the 
Homilies  i  the  thirty  nine  Articles  were  then  con- 
firm'd,  and  every  Perfon  in  Holy  Orders,  to  be  ad- 
mitted to  any  Benefice  with  Cure,  was  required 
(by  Ad  of  Parliament  made  in  that  Year)  to  Sub- 
fcribe  and  Read  them  in  the  Church,  and  declare 
his  unfeigned  Aflent  thereto. 

My  Lords,  We  have  now  a  moft  gracious  Sove- 
reign on  the  Throne,  as  far  furpafllng  her  renown- 
ed Predeceflbr  Queen  Elix.abeth,  in  the  effedual 
Support  (he  gives  to  the  Proteftant  Intereft,  and  in 
her  Pious  Care  for  the  perpetual  Security  of  the 
Church  of  England,  as  in  all  the  other  Succefles 
and  Glories  of  her  Reign.  In  this  Reign,  a  per- 
petual Sandion  is  given  to  the  Books  of  the  Homi- 
lies, by  inferting  in  the  Ad  of  Union  the  Ad  made 
the  13th  £//i.  which  confirms  the  39  Articles;  by 
the  35  th  of  which,  the  Dodrine  of  the  Church 
(taught  in  the  Homilies)  is  approv'd  ;  and  decla- 
ring that  Ad,  13  Eliz,.  to  be  an  effential  and  fun- 
damental Part  of  the  AlI  of  Union  :  So  that  I  may 
now  conclude,  the  Dodrine  of  the  Church  of  Eng- 
land, taught  in  her  Homilies,  muft  continue  as  long 
as  the  Union  of  the  two  Kingdoms,  which  I  hear- 
tily 
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tily  pray  mav  be  to  the  World's  End.  On  thele 
Authorities  lio  the  Homilies  of  our  Church  fub- 
fift  :  And  as  they  are  thus  ratified  by  the  Articles 
and  Acts  of  Parliament,  the  Doftor  has  the  con- 
current Authority  of  the  Church  and  State,  for 
what  he  has  faid  concerning  the  Illegality  of  Refi- 
flance. 

My  Lords,  Is  this  Dodrine  of  Non-Redftance 
taught  in  the  Homilies  in  general  Terms,  in  the 
fame  manner  as  Doctor  Sacl-evereS  has  alTerted  ir, 
without  exprefling  any  Exception  ?  Do  the  Articles 
of  our  Religion  declare  the  Doctrine  taught  in  the 
Homilies  to  be  a  Godly  and  Wholefome  Doftrine; 
and  will  your  Lordftiips  permit  this  Gentleman 
to  fuffer  for  Preaching  it?  Is  it  criminal  in  any 
Man  to  preach  that  Dodrine,  which  'tis  his  Duty 
to  read  ?  The  Doftor  is  not  only  required  by  the 
5)th  Article  to  read  this  Doctrine  diligently,  and 
diftinftly,  that  it  may  be  underftood  by  the  Peo- 
ple ;  but  to  fhew  your  Lordfliips,  the  Doctrine 
taught  in  the  Homilies  did  not  die,  nor  was  al- 
ter'd  at  the  Revolution.  Imuft  obferve  to  yourLord- 
Ihips,  that  the  Rubrick  of  the  Office  appointed  for 
the  Fifth  of  N^vetnber,  by  the  late  Queen  of  Blef- 
fed  Memory,  direfts  the  Clergy  on  that  Day,  if 
there  be  no  Sermon,  to  read  one  of  thefe  Homilies 
againft  Rebellion,  Since  the  Doftor  chofe  rather 
to  preach,  than  to  read  a  Homily  on  that  Day ; 
how  could  he  better  comply  with  the  Command  of 
her  late  Majefty,  than  by  preaching  the  fame  Do- 
ftrine  as  was  contained  in  thofe  Homilies  he  was 
commanded  to  read  on  that  Day,  if  he  did  not 
preach  ?  Does  an  Aft  of  Parliament,  inferted  in  the 
Aft  of  Union,  enjoin  him  to  fubfcribe  to  this  Do- 
ctrine before  the  Ordinary,  and  declare  his  unfeign- 
ed AlVent  to  it  in  his  Parilh  Church  ?  And  (hall  he 
be  condemn'd  in  Parliament,  for  aflerting  the  Truth 
of  it  ?  I  muft  admit,  this  55th  Article  of  our  Re- 
ligion is  not  by  the  Toleraticn-Aci  (.1  will  give  no 
Offence,  by  calling  it  by  its  true  Name)  required 
to  be  fubfcribed  by  any  Perfons  diflenting  from 
the  Church  of  England,  to  entitle  them  to  their 
Exemption  from  the  Penalties  mentioned  in  that 
Aft.  But  that  Aft  of  Parliament  no  way  varies  the 
Cafe  with  refpeft  to  the  Clergy  ;  fo  that  whatever 
Duty  was  incumbent  on  them  before,  is  fo  ftill ; 
and  therefore  I  hope,  your  Lordlhips  will  not  think 
this  Gentleman  has  fo  highly  offended. 

As  a  further  Proof  that  this  Doftrineof  Non-Re- 
fiftance,  as  laid  down  by  the  Doftor  in  general 
Terms,  without  making  any  Exception,  is  the  Do- 
ftrine  of  the  Church  of  England,  I  (hall  (hew  your 
Lordfliips,  that  it  has  been  fo  preach'd,  maintain'd 
and  avow'd,  and  in  much  ftronger  Terms  than  the 
Doftor  has  exprefs'd  himfelf,  by  our  mofl  Ortho- 
dox and  able  Divines  from  the  Time  of  the  Refor- 
mation. 'Twould  be  endlefs  to  offer  your  Lord- 
fhips  all  the  Authorities  I  might  produce  on  this 
Occafion  J  but  we  fliall  beg  your  Lordlhips  Pati- 
ence to  lay  before  you  fonve  Paffages  out  of  the 
learned  Writings  of  feveral  Reverend  Fathers  of  our 
Church,  of  nine  Archbilhops,  above  twenty  Bi- 
(hops,  and  of  feveral  other  very  eminent  and  learn- 
ed Men. 

That  your  Lordfhips  may  not  think  this  Doftrine 
died  at  the  Revolution,  I  lliall  humbly  lay  before 
your  Lordlhips  the  Opinions  of  three  Archbilhops, 
and  eleven  Bilhops,  made  fince  the  Revolution, 
which  will  fully  Ihew  the  Doftrine  of  Non-Refi- 
ftance  is  ftill  the  Doftrine  of  our  Church  ;  I  would 
not  willingly  give  Offence  in  naming  them,  I  am 
fure  I  mean  no  Refleftion,  nor  can  it,  as  I  think,  be 


any  Reproach  to  them:  I  find  no  other  Doftrine  m 
thisCafe  taught  by  them, as  far  asl  am  able  to  judge, 
than  what  the  Apofrles  taught  before  them.  With 
your  Lordlhips  leave,  I  will  therefore  prefume  to 
name  them  ;  Archbilliop  T':'!otfon,  the  two  prefenc 
Archbilhops,  Bifliop  Siillingfleet,  late  Bifliop  of  W>^r- 
cejler,  the  prefent  Bilhopsof /Ff?Tp/2f;-,  iiw7jf/?f>-.  Sa- 
lt ibui-y,  Ely,  Bath  and  IViUs,  Lincoln,  Exeter,  St. 
Afaph,  Carlijle,  and  Chkhtflev.  If  I  am  able  to  (hew 
your  Lordlhips  that  all  thefe  Right  Reverend  Fa- 
thers of  our  Church  have  preached  the  fame  Do- 
ftrine the  Doftor  has,  Are  the  fame  Words  coming 
out  of  their  Mouths  to  be  received  as  Oracles  ot 
Truth,  but  fpoke  by  the  Doftor  fit  for  Articles  of 
Impeachment  ?  1  am  fure  it's  impoifible  to  enter 
into  the  Heart  of  Man  to  conceive,  that  what  thefe 
Reverend  Prelates  have  afierted,  that  any  general 
Pofition  they  have  laid  down  concerning  Non-Re- 
fiflance,  is  an  Affirmance  that  Neceffary  Means  ufed 
to  bring  about  the  Revolution  were  Odious  and  Un- 
juflifiable:  Why  then  is  Doftor  SachevereU,  by  hav- 
ing taught  the  fame  Doftrine,  in  the  fame  Man- 
ner as  they  did,  to  be  charg'd  for  having  fuggelied 
or  maintain'd  any  fuch  Thing  ? 

My  Lords,  I  dare  not  fuppofe  this  Doftrine,  thus 
eftablifh'd  by  fo  many  Reverend  Fathers  of  our 
Church,  to  be  erroneous.  If  an  intemperate  Ex- 
prefTion  of  one  fingle  Archbilhop  above  a  Hundred 
Years  fince  dead,  is  fit  to  be  inferted  m  an  Article 
of  Impeachment  of  High-Crimes  and  Mifdemea- 
nors, what  Punifhment  fhould  I  deferve,  could  I 
fuppofe  the  Doftrine  taught  by  fo  manyArchbilliops 
and  Bilhops  to  be  erroneous.  But  if  I  might  hope 
to  be  excus'd,  if  I  made  the  Suppofition,  that  the 
Homilies  of  our  Church  contain  falfe  Doftrine,  and 
that  fo  many  of  the  Right  Reverend  Fathers  of  our 
Church  are  capable  of  erring,  or  being  ignorant  in 
the  Doftrine  of  their  Church,  I  humbly  propofe  it 
to  your  Lordlhips,  whether  a  Clergyman  who  errs 
after  fuch  great  Examples,  might  not  reafonablv 
have  hop'd  for  a  more  moderate  Correftion,  than  an 
Impeachment !  Had  this  Qavifli  Doftrine  of  Non- 
Refiftance  been  firft  branded  with  its  indelible  Mark 
of  Infamy,  and  the  Right  and  indifpenfible  Duty  of 
Refifl;ance  to  Princes  plainly  Ihewn  •■,  had  all  the 
flavilh  Notions  of  the  Common  Law  which  we  find 
difpers'd  throughout  our  Law-Books,  which  give 
Countenance  to  this  Doftrine  of  Non-Refiftance, 
been  firft  weeded  out  of  them,  and  fome  few  Afts 
of  Parliament,  entirely  agreeable  with  this  flavilh 
Doftrine,  been  firft  repealed ;  had  the  People  been 
fet  right  in  the  Notions  of  their  Obedience,  and 
the  Minifters  of  the  Gofpel  been  inftrufted  by  Aft 
of  Parliament  what  Doftrine  they  ought  to  Preach, 
and  what  not ;  had  all  thefe  Things  been  firft  done, 
and  the  Doftor  had  afterwards  err'd,  your  Lord- 
lhips might  have  then  look'd  upon  him,  as  an  ob- 
ftinate  Oftender. 

The  next  Thing  I  beg  leave  to  confider  is,  the 
Law  of  England;  whether  the  Doftor's  Aflertion  o£ 
the  utter  Illegality  of  Refiflance  to  the  Supream  Pow- 
er on  any  Pretence  -whatfoever,  in  general  Terms,  is 
agreeable  to  the  Law  of  England.  I  hope  I  need  not 
again  explain  my  felf  as  to  this  Particular,  I  mean, 
that  as  the  general  Rule  is  always  taught  and  in- 
culcated by  the  Church,  fo  has  it  always  been  de- 
clared by  the  Lcgiflature,  without  making  any  par- 
ticular Exception ;  and  if  this  Rule  holds  both  in 
Church  and  State,  this  Gentleman  is  ftrangely  un- 
fortunate, if  he  can't  be  comprehended  under  one 
or  other  of  them. 
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My  Lords,  whatever  may  at  any  Time  heretofore 
have  been  thoiii^l;c  proper  to  be  done  by  Parhament ; 
whatever  Meal'ares,  in  Cafes  of  the  laft  Neccffity, 
may  nt  any  time  hare  been  taken  by  the  People  in 
general,  for  preferving  their  Liberty,  or  aflerting 
the  Rights  of  their  Country,  and  keeping  themfelves 
from  Slavery ;  yet  in  no  Age  can  any  Inftance  be 
fhew'd,  not  in  the  Reigns  of  thofe  Princes  who 
have  been  depos'd,  that  this  Doftrine,  of  the  Right 
of  Rehftance,  as  it  has  been  term'd,  was  ever  per- 
mitted to  be  aflerted  by  any  particular  Perfon.  A 
memorable  Cafe  to  this  Pnrpufe  happened  in  the 
Reign  of  King  Edward  the  Second :  An  Aft  of  Par- 
liament pafs'd  in  the  fifteenth  Year  of  that  Reign, 
Entituled,  Exilium  Hiigonis  de  Spencer  Patris,  V 
Filii.  The  two  Spencers  were  banifhed  by  that 
Adc;  and  the  firft  Article  in  that  Aft  againft  them 
is,  "  That  they  had  affirm'd  and  publifVi'd  in  Wri- 
"  ting,  thatHomageand  Oath  of  Allegiance  were  due 
"  more  by  reafon  of  the  Crown,  than  by  reafon  of  the 
"  Perfon  of  the  King;  and  that  if  the  King  did  not 
"  demean  himfelf  according  to  Reafon,  in  the  Exer- 
*'  cife  of  his  Government,  his  Subjefts  might  re- 
"  move  him  ;  And  that  fince  that  Removal  could 
"  not  be  by  Courfe  of  Law,  they  might  therefore 
"  remove  him  by  Force".  The  Time  wiien  this 
Aft  pafs'd,  and  what  afterwards  happened,  is  re- 
markable. The  Aft,  very  foon  after  the  making  it, 
"was  repeal'd,  and  'twas  thought  neceflary  in  that 
Reign  the  People  (hould  aflert  that  Right,  and  there- 
upon the  King  was  depos'd.  But  your  LordfhipS 
will  find  in  fais  Succeflbr's  Reign,  they  were  fo  far 
from  calling  any  Blot  on  the  Aft  of  Exile,  that  in 
the  I  Edward  j.  by  one  of  their  firft  Afts,  the  Re- 
peal of  the  Exile  was  annulled,  and  the  Aft  of  Exile 
confirm'd.  It  is  true,  that  in  the  2  ift  Year  of  Rich. 
2.  the  Aft  made  the  ift  Edv).  3.  for  annulling  the 
Repeal  of  the  Exile,  was  repeal'd,  and  the  Reverfal 
of  the  Aft  of  Exile  confirm'd  ;  but  in  the  ift  of 
Ben.  4.  the  whole  Parliament  held  the  2  ill  Rich.  2. 
and  all  the  Proceedings  in  it,  for  their  Extravagance, 
were  annulled,  and  from  thence  the  Aft  of  Exile  of 
the  two  Spencers  continued  untouched.  I  muft 
humbly  obferve  to  your  Lordfhips,  that  though 
there  were  two  Repeals  of  the  Aft  of  Exile,  yet 
neither  of  them  mentioned  the  Matter  contain'd  in 
the  Articles  as  infufficient,  but  the  Reafons  aflign'd 
in  the  Afts  of  Reverfal  are,  that  "in  the  Proceed- 
"  ings  againft  the  Spencers,  the  great  Charter  was 
*'  not  oblerv'd,  that  the  Prelates  were  not  prefent, 
"  and  did  not  affent  thereto ;  and  fome  other  De- 
"  fefts  in  Form".  What  Opinion  our  greateft 
Lawyers  have  fince  had  of  this  Aft  of  Exile,  fuf- 
ftciently  appears,  Co.  7. 1 1.  Calvin's  Cafe,  the  Words 
are  thefe  :  "  In  the  Reign  of  Edw.  2.  the  Spen- 
"  cers,  the  Fathers  and  the  Son,  to  cover  the  Trea- 
"  fon  hatch'd  in  their  Hearts,  invented  this  damna- 
''  ble  and  damn'd  Opinion,  That  Homage  and  Oath 
"'  of  Liegance  was  more  by  Reafon  of  the  King's 
"  Crown  (that  is,  of  his  Politick  Capacity)  than  by 
"  reafon  of  the  Perfon  of  the  King  ;  upon  which 
"  Opinion,  fays  the  Lord  Chief  Juftice  Coke,  they 
"  inferr'd  moft  execrable  ahd  deteftableConfequen- 
"  ces.  Firft,  If  the  King  do  not  demean  himfelf 
"  by  Reafon  in  the  Right  of  his  Crown,  his  Lieges 
"  are  bound  by  Oath  to  remove  the  King.  Second- 
"  ly.  Seeing  that  the  King  could  not  be  reformed 
"  by  Suit  of  Law,  that  ought  to  be  done  by  Force  : 
All  which  were  condemned  by  two  Parliaments, 
one  in  the  Reign  of  Edw.  2.  called  Exilium  Hu- 
gonis  Le Spencer;  and  the  other  i  Ediv.  5.  Cap.  i". 
I  barely  niention  thefe  Afts  to  Ihow,  that  however 


applicable  the  Cafe  of  the  Revolution  might  be  to 
that  of  King  Edvo.  2.  yet  tliat  thofe  very  Perfons  by 
whom  the  King  was  depos'd,  thought  it  fo  n.igh  z 
Crime  in  the  two  Spencers,  to  take  on  them  to 
publifti  fuch  Piifitions,  as  to  delerve  Baniflimcnt. 
The  next  Law  I  beg  leave  to  mention,  is  the  ?.^ 
Edw.  3.  Cdp.  2.  By  which,  the  levying  IVar  againjl 
the  King  in  his  Realm  is  declared,  in  general  Terms, 
to  be  High  "Treafon,  without  any  Exception  what- 
foever  :  This  is  an  Inftance  of  what  I  am  contending 
for,  that  the  Law,  in  all  Cafes  concerning  our  Alle- 
giance, lays  down  the  general  Rule,  without  making 
any  Exception.  So  the  Oath  of  Obedience  (as  en- 
join'd  3  ^a.  i.  4.)  all  Perfons  are  to  fwear  to  defend 
the  King  to  the  tit>no/i  of  their  Power,  againft  all 
Confpiracies  and  Attempts  whatfoever,  which  fiiall  or 
may  be  made  againfi  his  Perfon,  Crown  or  Dignity. 
The  Oath  is  in  general,  without  any  Exception  ex- 
prefs'd  in  it ;  and  no  Man  will  prefume  to  lay,  that 
Oath,  which  was  taken  from  the  3  fa.  i.  'till  af- 
ter the  Revolution,  was  not  true.  But  the  Anfwer 
to  be  given  is,  what  I  give  in  this  Cafe,  that  Cafes 
of  Neceflity,  fuch  as  the  Revolution,  were  implied, 
they  are  improper  to  be  exprefs'd;  and  why  ought 
not  the  like  Implication  equally  to  be  allowed  in 
the  general  Afl'ertion  made  by  Dr.  Sacheverell?  By 
the  Aft  made  12  Car.  2.  C.  50.  for  Attainder  of  the 
Regicides,  it  is  declared,  that  l/y  the  undoubted  and 
fundamental  Laws  of  this  Kingdom,  neither  the 
Peers  of  this  Realm,  nor  the  Commons,  nor  both  to~ 
gether,  in  Parliament,  or  out  of  Parliament,  nor 
the  People,  colleciively,  or  reprefentatively,  nor  any 
other  Perfons  whatfoever,  ever  had,  have,  hath,  or 
ought  to  have,  any  coercive  Power  over  the  Kings  of 
this  Realm. 

My  Lords,  I  can't  apprehend  this  Aft  to  be  re- 
pealed :  If  it  be  not,  I  befeech  your  Lordlhips,  let 
"Dr.  SachevereUht  tried  by  it;  and  that  you  will 
be  pleafed  to  confider,  whether  the  Doftor's  Affer- 
tion  concerning  Refiftance,  hath  out-gone  the  De- 
claration in  this  Law. 

Your  Lordfhips  hear,  how  fully  the  Fundamental 
Law  of  the  Kingdom  is  declared  by  this  Aft;  The 
Doftor  has  only  faid,  '"Tis  illegal  to  rejifl  the  Su~ 
pream  Power  on  any  Pretence  whatfoever.  The  Ex- 
prefTion  at  the  End  of  that  Declaration  may  pof- 
fibly  be  obferved,  that  it  extends  only  to  a  coercive 
Power  over  the  Perfon  of  the  King;  I  know  noc 
what  Inference  may  be  drawn  from  thence,  but 
certainly  there  is  nothing  in  the  Doftor's  Sermon 
but  what  may  be  abundantly  juftified  by  the  De- 
claration in  that  Aft. 

The  Militia  Aft,  the  r3th  and  14th  Car. 2.  Cap.  5 
for  ordering  the  Forces  in  the  fcveral  Connties  of 
this  Kindom,  contains  a  Declaration  as  ftrong  as 
the  former  -.  By  that  Aft  'ti?  declared,  That  neither 
both  or  either  of  the  Houfes  of  Parliainent  can,  or 
lawfully  may,  raife  or  levy  any  IVar,  offenjive  or  de- 
fenfive,  againfi  his  Majefty,  his  Heirs,  or  lawful 
Succeffors.  When  I  perufed  this  laft  Declaration  in 
the  recital  of  the  Afts,  I  read  carefully  to  the  End 
of  it,  to  look  for  the  Exception,  but  could  find 
none.  If  there  be  no  Exception  in  that  Aft;  but  that 
it  ftands  as  a  general  Declaration  of  the  Law ;  if 
neither,  nor  both  the  Houfes  of  Parliament  can  or 
may  raife  or  levy  War,  offenfive  or  defenftve,  againft 
the  King,  is  it  a  high  Crime  and  Mifdemeanor  to 
affert  in  general  Terms  that  Refiftance  to  our  Prince 
is  unlawful?  Pray,  my  Lords,  compare  the  Doftor's 
Aifertion  in  his  Sermon  with  the  Declaration  in 
this  laft  Aft  of  Parliament. 
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By  the  Corporation  Ad,  13.  Car.  1.  Scjf.  2.  Cap.  i. 
all  Mayors,  Aldermen,  Common-Council-Men,  and 
other  corporate  Officers  there  enumerated,  are  re- 
quired to  take  an  Oath,  That  it  is  not  lawful  upon 
any  Pretence  ivbatfocver  to  take  Ar?ns  againft  the  King. 
By   the  Militia  Ad,   which   I  have   already  men- 
tioned,   the  fame  Oath,   That  it  is  not  lawful  on 
any    Pretence    whatfoever    to   take    Arms    againft   the 
King,  is  required  to  be  taken  by  every  Peer  of  the 
Realm,  before  he  is  capable  of  acting  as  a  Lieutenant 
or  Deputy-Lieutenant  ;  and  by  every  Commoner  of 
England^   before  he  can  be  capable  of  ading  as  a 
Lieutenant,  Deputy-Lieutenant,  Officer  or  Soldier 
in  the  Militia.     By  the  Ad  of  Uniformity,    13.   & 
14.  Car.  2.  Cap.  4.  all  Ecclefiaftical  Perfons,  and  ma- 
ny others  under  the  feveral  Denominations  in  that 
Ad,  are  required  to  fubfcribe  to  the  Truth  of  that 
Ailertion,  That  it  is  not  lazvful  on  any  Pretence  what- 
foever to  take  Arms  againft  the  King.     This  is  the 
Language  of  our  Laws,  and  the  like  do  the  Apoftles 
life    in   their    Precepts    touching    Obedience  and 
Non-Reliftance  to  the  Supreme  Power. 

But  here  I  ought  to  obferve,  an  Objedion  has 
been  made  to  thei'e  feveral  Ads,  that  by  an  Ad 
made  in  the  Second  Year  of  the  late  King  and  Queen, 
'tis  Enaded,  "  That  from  thenceforth  the  Oath  en- 
"  joined  to  be  taken  or  fubfcribed,  by  the  feveral 
"  Ads  1  have  mentioned,  fhould  not  be  required  to 
*'  be  taken  by  any  Perfon  whatfoever ;  and  that  the 
"  former  Ads  of  Parliament,  as  to  that  Oath,  are 
"  thereby  repealed  ".  'Tis  a  very  tender  Repeal, 
my  Lords,  if  it  be  one  ;  but  admit  it  to  be  one,  it 
feems  to  have  been  argued  from  thence  by  a  Learned 
Gentleman,  with  whom  in  many  Things  he  faid 
I  no  Way  diifer,  that  this  Dodrine  of  Non-Refi- 
ftance  was  become  the  more  Unlawful,  becaufe  that 
Oath  was  not  to  be  taken  from  thenceforward. 

My  Lords,  As  the  Corporation  Ad  required  the 
Swearing  'twas  not  Lawful  to  take  up  Arms  againft 
the  King,  fo  does  it  dired  the  Subscribing  to  the 
Unlav.tulnefs  of  the  Solemn  League  and  Covenant  ; 
Now  by  the  fame  Argument,  the  Solemn  League 
and  Covenant  may  be  proved  to  have  been  a  Lawful 
Oath. 

1  befeech  your  LordlViipsto  confider,  whether  the 
Repeal  of  this  Oath  can  have  any  Weight  with 
your  Lordfhips.  'Twas  a  general  Afl'ertion,  to  which 
all  the  Peers  and  Commoners,  in  the  Employments 
1  have  mentioned,  were  to  Swear ;  there  is  no  Ex- 
ception in  the  Oath,  but  what  is  implied  in  it.  Was 
not  the  Propofition  as  true  before  it  was  fworn,  as 
after  ?  Was  it  therefore  true  becaufe  'twas  fworn  ; 
or  was  it  fworn  becaufe  it  was  true  ?  Did  the 
Swearing  it  make  it  true  ;  or  the  Truth  make  it 
fit  to  be  Sworn  ?  If  it  was  true  when  it  was  fworn, 
the  Propofition  was  equally  true  before,  and  fince. 
I  believe,  fince  the  Oath  was  taken  by  fo  many 
Peers  and  Commoners,  no  Man  will  pretend  to  que- 
ftion  the  Tinuh  of  the  Propofition. 

My  Lords,  I  have  gone  thro'  the  feveral  Laws  I 
fl-iall  lay  before  your  Lordfhips  on  this  Occafion  ; 
and  let  me  once  mr.re  humbly  beg  your  Lorddiips, 
that  you  will  be  pleafed  to  compare  the  Dodor's 
Aflertion  in  his  Sermon,  concerning  the  Illegality  of 
Refiftance,  with  them  ;  Whether  it  be  ilronger  than 
the  Declaration  of  the  Undoubted  and  Fundamen- 
tal Law  of  the  Kingdom,  in  the  Ad  againft  the 
Regicides  ;  than  the  Declaration  in  the  Militia 
Ace ;  than  the  Oath  required  to  be  taken  by  fo  ma- 
ny Ads  of  Parliament  ;  than  the  Declaration  in  the 
25th  oi  Edward  III.  All  the  Docior  has  faid,  is. 
That  Rt/ifiance  to  the  Supreme  Povxr  is  illegal,   on 
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any  Pretence  whatfoever.  All  the  Peers  and  Com- 
moners of  England,  under  the  Charaders  and  Em- 
ployments I  have  mentioned,  have  fworn  to  the 
Truth  of  it;  the  25th  o{  Edward  IJL  declares  it 
to  be  High-Treafon  ;  and  your  Lordfi-iips  have 
heard  what  St.  Paul  fays. 

My  Lords,  I  began  this  Difcourfe,  relating  to 
the  Dodrine  of  the  Church  and  the  Laws  of  the 
Land,  with  the  moft  fincere  Proteftation,  That  ic 
was  far  from  my  Intention   to  offer  any  Thing  in- 
confiftent  with  the  Juftice  of  the  Revolution":     I 
thmk  the  Juftice  of  it  confiffent  with  our  Laws,  the 
Exceptions  to  be  made  being  always  implied.     And 
lurely  none  can  (hew  themfelves  truer  Friends  to 
the  Revolution,  than  thofe  who  prove  that  the  Re- 
volution may   ftand  without  Impeaching  the  Do- 
drines  of  our  Church,  or  any  Fundamental  Law  of 
tiie  Kingdom.     Dodor  Sacheverell  being  impeached 
for  not  making  the  Exception,  when  he  laid  down 
the  General  Rule  ;  I  beg  Leave  to  turn  the  Cafe, 
and  fuppofe  he  had  made  it.     Had  lie  been  ftating 
the  Cafe  of  a  Revolution,  on  a  Day  when  he  prefs'd 
the  Illegality  of  Refiftance,  on  a  Day  when,  if  he 
did  not  Preach,  he  was  obliged  to  read  one  of  the 
Homilies  againft   Rebellion,  in  which   there  is  no 
Exception ;  Had  he  been  picking  Holes  for  the  Sub- 
jed   to  creep  out  of  his  Allegiance,   and  had  he 
been  cited  before  his  Diocefan  ;  might  he  not  have 
been  queftioned,  by  what  Authority  he  prefumed 
to  preach  in  that  manner  ?  Whether  he  found  luch 
Dodrine  taught  by  the  Apoftles,    by  the  Homi- 
lies,   or  by  any  of  the  Reverend  Fathers  of  out 
Church?  Might  he  not  have  been  told,  it  was  his 
Duty,  in  Imitation  of  thofe  Great  Examples,  to 
prefs  the  General  Duty  of  Obedience,  and  the  Il- 
legality of  Refiftance,  without  making  any  Excepti- 
on whatfoever  ?     Had  he  been  queftioned   before 
the  Temporal  Power,  for  Preaching  in  the  manner 
he  has    done  ;    had  an    Inuidment  been  framed 
againft  him  on  his  General  AlVertion,  and  brought 
before  the  Twelve  Judges  ;  I  humbly  apprehend, 
not  one  of  them  would  have  declared  he  went  too 
far.     But  had  he  been  making  Exceptions  out  of 
the  General  Rule  of  Obedience,  efpecially  if  he  had 
been  tried  by  fuch  Judges  as  were  before  the  Revo- 
lution ;  might  he  not  have  been  told,  'Twas  eafy 
to  difcern  what  Spirit  he  was  of,   of  what  Party 
he  was,  and  what  he  aimed  at,  what  he  intended  ; 
That  he  had  not  been  Preaching  in  Defence  of  the 
late  Revolution,    to  (hew    the  Juftice  of  it  ;    but 
that  he  was  covering  the  Treafon  of  his  Heart,  and 
under  Pretence  of  juftifying  one  Revolution,  he  was 
labouring  to  bring  about  another.     He,  who  knew 
how  far  the  Defign  had  gone  of  Landing  the  Pre- 
tender but  Two  Years  fince  ;    what  elfe  could  he 
mean,  by  picking  Holes  in  the  Rules  for  our  Obe- 
dience ? 

I  have  but  a  Word  or  two  to  add  to  the  other 
Charges  of  this  Article.  The  Gentlemen  of  the 
Houfe  of  Commons  were  pleafed  to  obferve,  Thac 
tho'  there  were  Four  Articles,  the  Subftance  of" 
them  all  centered  in  the  firft.  The  Second  Charge 
in  this  Article  is,  T'hat  His  Late  Ma]cfty  in  his 
Declaration,  difclaimed  the  leafl  Imputation  of  Refi- 
flance.  It  is  not,  I  hope,  a  fufficient  Ground  for  ati 
Article  of  Impeachment,  if  the  Dodor  has  ex- 
prefled  himfelf  in  an  obfcure  manner.  I  muft  con- 
fefs,  I  can't  eafily  comprehend  him  my  felf ;  but  ic 
may  be  any  Man's  Misfortune  to  exprefs  himfelf  in 
fuch  a  manner,  as  to  make  it  decent  and  fit  for  him 
to  explain  himfelf  :  And  I  hope  the  Dottor  has  ex- 
plain'd  himfelf,  fo  as  to  (how,   that  tho*  he  may 

4  Z  have 


'22 


i8r. 


The  Trial  of  Henry  Sacheverell  T>.T).        9  Ann, 


have  fpoken  improperly,  lie  has  yet  fpoken  inno- 
cendy.  The  Geiulemeii  of  the  Houfe  of  Com- 
mons declare,  by  Refiftance  they  mean  the  Refi- 
nance of  the  Subjed  to  their  Sovereign  :  But  Reh- 
ftance,  where  the  Dodtor  mentions  His  Late  Maje- 
fty  to  have  difciaimed  it,  cannot  have  that  Meaning. 
He  was  a  Sovereign  Prince,  and  might  refifl:  whom 
he  pleafed.  Perhaps  the  Paflage  in  the  Dolor's 
Sermon  may  be  capable  of  different  Conftructions, 
but  the  Doftor  has  taken  care  to  prevent  all  man- 

Miftakes  that  might  poffibly  arife  from 
He  has  not  only  (as  was  obferved  by  one 

Gentlemen  of  the  Houfe  of  Commons) 
Marginal  Reference,    to   (how  what   he 


ner  of 
thence  : 
of   the 
made  a 


meant;  which  might  have  been  done  when  he  ap- 
prehended that  Expreflion  would  be  found  Fault 
with  ;    but  he   has   in  the  Sermon  it  felf  quoted 
hat  the  Parliament  did,  in  burning  a  Treatife 


W-- 

which  related  to  the  King's  having  conquered  the 
Kingdom. 

My  Lords,  it  was  ask'd.  What  had  he  to  do 
to  take  Notice  of  that  Matter  ?  What  led  him  to 
juflify  the  late  King  ?  Was  there  ever  any  Body 
living  that  imputed  any  fuch  Thing  as  Conqueft  to 
him  ?  My  Lords,  If  there  never  was  but  that  one 
Imputation  endeavoured  to  be  caft  on  his  Memory, 
as  I  never  heard  of  any  other,  furely  then  he  did 
well  to  wipe  off  that  Imputation  ;  and  that  this 
has  been  laid  to  his  Charge,  I  muft  refer  to  the 
Journals  of  both  Houfes  of  Parliament.  Your 
Lordfhips  refolved  the  Affertion  of  King  Williams 
and  Queen  Mary's  being  King  and  Qiieen  by  Con- 
queft, vvas  injurious  to  their  Majefties  Rightful 
Title  to  the  Crown,  inconfiftent  with  the  Principles 
on  which  this  Government  is  founded,  and  tending 
to  the  Subverfion  of  the  Rights  of  the  People  :  And 
on  the  25  th  of  'Ja-auary,  1692.  your  Refolution  be- 
ing communicated  to  the  Commons,  was  unani- 
moufly  agreed  to. 

The  laft  Part  of  this  Article  is.  That  to  impute 
Reftflance  to  the  Revolution^  is  to  cafi  Black  and  O- 
diciis  Colours  on  His  Late  Majefly  and  the  /aid  Re- 
volution.    My  Lords,  There  are  thefe  Words  in  the 
Doftor's   Sermon,   of  ui/iing  Black  and  Odious  Co- 
lours on  His  Late  Majefly  and  the  Revolution :    They 
are  in  the  Clofe  of  a  Sentence,  which  immediately 
precedes   the    ExprefTion    of   His  Late   Majefly's 
difclaiming  the  leafl  Imputation  of  Refiffance.     Ic 
is  impolTible  to  miftake  the  Place  ;  your  Lordflnips 
will  examine  it ;  and  from  thence    let   him  take 
his  Fate,    Whether  that  Paflage  is  applicable  to 
what   went    before    it,    or  to  what  follows  after. 
Thofe  Words  of  cafting   Black  and  Odious  Colours, 
are  fo  far  from  referring  to  His  Late  Mujefl/s  dif- 
claiming the  Imputation  of  Rejlflance,  that  they  con- 
clude the  Sentence  which  went  before  it ;  in  which 
the    Doftor    mentions    New    Preachers,    and  New 
Teachers,    that    broached    abominable    Pojitivns,    That 
the  People  have  a   Right  to  cancel  their  Allegiance  at 
Pleafure,    to    call   their   Sovereign    to    Account  ;    and 
tvho  pretend  to  juflify  the  horrid  Murder  oj-  the  Roy- 
al Martyr  King   Charles  the   Firft,  and  endeavour  to 
skreen  thenifehts,    and   iheir  vile  Notions,    under  the 
Revolution.     The  Doftor  having   mentioned  thefe 
New  Preachers  and  their  Doi5trine,  goes  on  :    Our 
Adverfaries   think    they    effe'ciually  flop    our    Mouths, 
and   have    fs  fure  and  unanfiverable    on   this  Point, 
•when   they   urge   the  Revolution  of  this  Day  in  their 
Defence.      But   certainly    they    are   the   greated   Ene- 
mies of  that,  and  His  Late  Majefly,  and  the  mofl  un- 
grateful for  the  Deliverance,    ix)ho   endeavour   to   caft 
fuch  Black  and  Odious  Colours  upon  both.    1  pray,  my 


Lords,  what  does  this  refer  to  ?  Don't  it  clear  the 
Revolution  againft  the  Venom  of  thofe  Mifcreants, 
who  publilh  fuch  villainous  Aflertions  as  thefe  ? 
But  'twas  objected  by  a  Learned  Gentleman,  What 
has  a  Minifter  to  do  to  meddle  with  thefe  Things? 
If  any  Man  offend  againft  the  Temporal,  or  Eccle- 
fiaftical  Law,  the  Courts  are  open  ;  the  Magiftrates 
are  to  punifti. 

My  Lords,  I  don't  find,  if  this  Doftrine  holds, 
that  he  muft  preach  againft  any  Thing  :  If  he  muft 
not  preach  againft  any  Thing  which  may  be  profe- 
cuted,  either  in  the  Temporal  or  Ecclefiaftical 
Courts,  he  muft  not  preach  againft  any  Offence 
that  is  forbid  by  the  Ten  Commandments.  Per- 
haps it  will  be  urged,  that  there  are  no  fuch  People 
as  thefe  New  Preachers,  and  New  Teachers  ;  that 
he  is  raiting  a  Phantom,  and  then  throwing  ic 
down  ;  He  is  only  imagining  Cafes,  of  which  there 
are  no  Inftances  ;  That  there  are  no  fuch  Men, 
who  endeavour  to  juftify  the  Murder  of  King 
Charles,  or  defend  it  by  the  Revolution,  We  will 
(how  there  are  too  many  Inftances  of  fuch  Perfons, 
who  make  no  Scruple  to  publilh  thefe  Pofitions, 
and  caft  Refledions  on  the  Queen  and  Her  Govern- 
ment, whom  the  Doftor  has  been  defending.  He 
is  not  the  Perfon  he  has  been  reprefented  ;  he 
hath  no  difloyal  Thoughts  about  him  :  Sure  I  am, 
he  would  rather  die  in  Her  Majefty's  Defence.  We 
(hall  (how  your  Lordlhips,  that  there  are  fuch 
as  run  moft  vile  Comparifons  between  the  Revolu- 
tion and  the  moft  Execrable  Murder  of  King  Charles 
the  Firft,  aud  can  find  no  better  Difference  between 
them,  than  this  abominable  Diftinftion  of  a  Wet 
Martyrdom  and  a  Dry  One. 


Mr.  Dodd. 
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Y  Lords,  I  am  likewife  a  Coun- 
cil   for  Dr.   Sacheverell  ;    and   I 


cannot  but  think,  by  the  fame  Arguments  that 
have  been  ufed  to  maintain  rhefe  Articles,  any 
Book  or  Sermon,  be  it  never  fo  innocent,  may  be 
reprefented  to  be  a  Libel. 

The  Gentlemen  Managers  of  the  Houfe  of  Com- 
mons, with  SubmifTion,  have  fcarce  any  Three  of 
them  agreed  in  any  one  Principal  Point  ;  only  in 
this  moft  of  them  have  agreed.  That  the  Dodior  is 
a  Criminal  before  he  is  condemned.  He  has  been 
in  the  whole  Debate  (generally  fpeaking)  fo  cal- 
led ;  the  ufual  Expreflion  having  been.  The  Cri- 
minal at  the  Bar  ;  This  (as  it  is  not  ufual  in  other 
Places)  would  have  been  a  great  Difcouragement  to 
us  that  are  his  Council,  and  preat  Difcouragement 
in  his  Defence,  but  that  we  confider  that  the  Judg- 
ment is  your  Lordlhips,  and  that  by  your  Juftice 
he  muft  ftand  or  fall.  It  has  been  reprefented,  as 
if  this  Sermon  had  been  perufed  and  approved  by 
Lawyers  ;  but  this  is  only  fuggefted,  (as  other  Mat- 
ters have  been)  yet  there  is  not  the  leaft  Proof 
thereof.  We  have  had  different  Fafts  charged  upon 
us  ;  fometimes  we  are  taxed  for  having  faid  too 
much,  and  fometimes  for  having  faid  too  little,  and 
not  mentioning  Things  that  were  the  proper  Subject 
of  the  Day. 

My  Lords,  We  apprehend  thefe  Matters  are  ob- 
jefted  for  want  of  obferving  the  Sermon  it  felf  ;  for 
as  it  was  preached  on  the  Fifth  of  November,  fo 
your  Lordfhips  will  find  an  Account  given  for 
a  Leaf  together,  fetting  forth  the  horrible  De- 
fign  of  the  Powder-Plot.  Your  Lordfhips  will 
alio  find,  both  in  the  Body 
the  Sermon,  Notice  taken  of 
this  Day. 

There 


and   Conclufion  of 
our  Deliverance  on 


ryop. 


for  High-Crimes  and  Mifdemeanors.  723 


There  have  been  fome  Ads  of  Parliament  cited 
by  the  Gentlemen  Managers  for  the  Houfe  of  Com- 
mons; that  of  the  25th  Henry  8.  about  the  Supre- 
macy, which  we  apprehend  is  not  to  the  prefent 
Purpofe.  It  only  aflerts  the  Supremacy,  that  is, 
the  Independency  of  the  Crown,  which  was  ufurp'd 
by  the  Papal  Authority  ;  for  furely  King  Henry  the 
Eighth  was  a  Prince  that  would  as  little  bear  the 
Doftrine  of  Refiftance,  as  any  Sovereign  that  ever 
wore  the  Crown  of  thefe  Kingdoms. 

There  have  been  many  things  faid  by  the  Gentle- 
men of  the  Houfe  of  Commons  that  we  heartily 
agree  with  them  in.  The  Revolution  was  a  Cafe  we 
all  agree  out  of  the  general  Rule  ;  and  fo  in  every 
thine  we  fay,  we  hope  your  Lordfhips  will  under- 
\Ve  neither  do  nor  can  underftand  it  ; 

is  againft  our  Judgment  and  Intereft  to  think 
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otherwiie.  We  are  hearty  well-Wifliers  to  the  Re- 
volution, and  to  the  Happinefs  of  England,  that  is 
in  a  great  meafure  built  upon  it.  We  agree  the 
Law  of  the  Land  is  the  Meafure  of  the  Prince's  Au- 
thority, and  the  Peoples  Rights ;  that  in  the  Cafe  of 
the  Revolution,  when  the  Laws  were  overturned. 
Popery  was  coming  in  upon  us,  and  Property  iigni- 
fied  nothing  :  The  People  of  England  being  invited 
by  his  late  Majefly,  did  refort  to  the  laft  Remedy, 
even  that  of  Neceility  ;  and  that  Neceflity  did  in- 
duce Refiftance,  and  juftify  'em  in  it  ;  and  upon 
that  Foot  the  Revolution  fucceeded.  We  totally 
deny  that  the  Doftrine  of  Non-Refiftance,  as  laid 
down  by  the  Doctor,  and  as  aflerted  by  him,  was 
intended  for  the  Pretender,  or  any  other  but  Her 
Majefty  and  Her  Government  ;  or  can  be  conftru'd 
a  thwarting  the  Revolution  :  His  Affercions  are 
General  ;  thofe  General  Affertions  will  have  their 
particular  Exceptions. 

Sure  it  has  not,  nor  can  be  made  out,  that  we  had 
an  Eye  in  favour  of  the  Pretender  in  any  Part  of 
this  Lifcourfe.  Now  it  has  been  by  fome  of  the 
Gentlemen  admitted  to  us,  that  the  Dofirine  in  the 
main  is  Right ;  but,  fay  they,  you  had  your 
Thoughts,  your  Eyes  on  the  Pretender.  Now  this 
is  fo  very  contrary  to  what  the  Doftor  has  aflerted 
in  his  vphole  Sermon,  that  I  hope  there  is  no 
Ground  for  it :  For  the  Doftor  (as  a  Dutiful  Sub- 
jeft)  takes  Notice  that  Her  Majefty  is  the  laft  of 
the  Lineal  Defcent,  as  the  Relift  of  the  Royal 
Family  ;  which  quite  difowns  the  Pretender  and  his 
Right.  And  can  any  one  imagine,  that  in  fuch 
Expreflions  he  could  have  an  Eye  to  the  Preten- 
der ?  For  if  there  be  any  Pretence  of  Title  in  the 
Pretender,  it  muft  be  as  a  Defcendant  of  that 
Family.  But  he  takes  Notice,  that  Her  Majefty  is 
the  only  one  left  of  that  Family  in  a  Lineal  Defcent; 
and  I  think  that  is  enough  to  acquit  the  Doftor  of 
having  an  Eye  to  Him  beyond  the  Water. 

Having,  my  Lords,  made  thefe  Remarks,  I  (hall 
row  confider  the  Articles  as  they  lye  before  your 
Lordfiiips.  In  the  Preamble  to  the  Articles,  there 
is  Notice  taken  of  Three  Afts  of  Parliament.  The 
firft  is  the  Act  declaring  the  Rights  and  Libertiei  of 
the  Snhjecl,  ami  fettling  the  Succe/fon  of  tie  Crown. 
The  Second  is  the  AEi  for  preventing  Vexatiotis 
Suits  againfl  fuch  as  aEied  in  order  to  bring  in  their 
Majefties,  and  for  their  Services.  The  third  is  the 
AB  for  paying  the  States-General  of  the  United  Pro- 
vinces their  Charges  for  his  AJajefty's  Expedition  into 
this  Kingdom,  and  for  other  Ufes.  Thefe  are  the 
Three  only  Afts  that  are  cited  in  the  Preamble  of 
thefe  Articles  :  I  fhall  fay  but  a  Word  to  each  of 
them.  A.S  to  the  Aft  called  The  Bill  of  Rights,  I 
don't  find  that  that  Aft  meddles  with  the  Points  of 
Vol.  V. 


Refiftance  or  Non-Refiftance  ;  the  whole  Ground 
and  Tenor  of  that  Aft  is  uporr  the  Abdication.  Ic 
fettles^  the  Crown  upon  the  Vacancy  of  the  Throne. 
It  is  laid.  Whereas  the  late  King  James  the  Second 
having  abdicated  the  Govc-.ument,  and  ths  Throne 
being  thereby  Vacant,  &c.  There  is  no  other  Faft: 
ftated  ;  there  is  no  mention  of  Refiftance.  But  the 
Throne  being  Vacant,  the  next  Head  in  that  Ac^ 
fays.  That  King  James  having  abdicated  the  Govern- 
ment, and  their  Majpflis  having  accepted  the  Crown, 
did  become  Lawful  King  and  Qiieen,  &c.  Thefe  are 
the  only  Paflages  in  that  Aft  as  to  this  Matter  :  It 
has  preferved  the  Liberties  of  the  Subjeft ;  efta- 
bhftied  feveral  Rights  which  are  their  Ancient  In- 
heritance ;  told  the  People  that  the  Throne  was 
Vacant  ;  and  being  fo,  that  their  late  Majefties 
were  Lawful  and  Rightful  King  and  Queen,  as 
undoubtedly  we  all  agree  they  were. 

My  Lords,  The  next  Aft  mentioned,  is  the  AB 
jor  preventing  Vexatious  Suits  againft  fuch  as  .-Htd  in 
order  to  the  bringing  in  their  Majefies,  or  fur  their 
Service.  This  goes  ftirther  than  the  Bill  of  Rights ; 
but  whoever  reads  it,  will  find,  it  is  but  the  fame 
Aft  m  efteft,  that  was  Enafted  in  the  Rei?n  of 
Edwardm.  after  Edward  II.  was  depof^d.  ^Ir  is 
a  meer  Aft  of  Indemnity,  an  Aft  of  Pardon  for 
Ufhcers  Civil  and  Military.  It  only  exempts  them 
trorn  Profecution,  that  having  been  Tranf^reflbrs 
againft  the  ftrift  Rules  of  the  Law,  were  fubjeft  to 
private  Aftions  ;  and  no  lefs  could  be  done  than 
to  exempt  them  from  fuch  Profecutions  ;  and  there- 
fore that  Law  pardons  all  Aftions  of  Trefpafs  that 
were  committed  upon  that  Occafion. 

My  Lords,  The  next  Aft  taken  Notice  of  is. 
That  for  paying  the  States  General.  That,  I  don't  fee, 
takes  any  other  Notice  ;  but  is  only  for  paying  the 
Dutch  600000/.  for  their  Affiftance  to  his  Majefty 
at  his  coming  into  this  Nation,  for  our  Deliverance 
from  Popery  and  Arbitrary  Power. 

Then  the  Preamble  charges  the    Doftor   with 
Preaching  and  Publiflnng  the  Sermon  and  Dedications ; 
and  that  is  faid   to  be  done   with  a   wicked,  ma- 
licious   and   feditious    Intention,    to    undermine     and 
fubvert    Her    Majefly's   Govermnent,    and  the    Prote- 
flant  Sttccejfon  as  by  Law  E/iabliJ?:?ed  ;  to  defa?ne  Her 
Majefly's   Adminiflration  ;    to   afperfe  the   Memory    of 
his  late   Mafefly  ;    to    traduce   and   condemn   the  late 
Happy  Revolution  ;  to  contradiSi  and  arraign  the  Re- 
folutions     of  both   Houfes   of   Parliament  ;    to    create 
^ealoufjes    and  Divifions  among   Her    Maiefifs    Sub- 
jeEls ;    and  to   incite   them  to  Sedition    and   Rebellion. 
Thefe  are  the  Corollaries  that  are  drawn  from  the 
Preamble  of  the   Articles  of  Impeachment  ;    and 
thefe  are  the  Fafts  which  muft  make  thefe  Articles 
Criminal,  or  they  can't  be  fo  at  all.     Thefe  Fafts 
we   utterly  abhor  and  deny,  and  fay  we  are  not 
guilty  of  them  ;  and  hope  it  will  fo  appear  to  your 
Lordfhips. 

My  Lords,  I  fhall  now  come  to  the  Firft  Article 
it  felf,  and  fhall  ftiortly  fpeak  to  the  Three  Divifions 
of  this  Article  :  It  confifts  of  Three  Heads.  The 
firft  is.  That  the  DoBor  Suggefis  and  Maintains^ 
that  the  Neceffary  Means  ufed  to  bring  about  the 
Happy  Revolution  were  Odious  and  Unjuflifiable.  The 
fecond  is.  That  his  late  Mafefly,  in  his  Declaration 
dif claimed  the  leafl  Imputation  of  Refiftance.  And  the 
third  is,  That  to  impute  Refiftance  to  the  Revolution 
is  to  cafl  black  and  odious  Colours  upon  his  late  M.ifeliy 
and  the  Revolution. 

As  to  the  firft,  That  he  Suggefis,  that  the  Necef-* 

fary  Means  ufed  to  bring  about  the  Revolution  were 

Odious  and  Unjuflifiable  ;  My  Lords,  we  can't  have  a 
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better  Anfwcr  to  this,  than  utterly  to  deny  that  we 
have  made  any  {'uch  Allertion  :  We  have  not  done  it 
in  Words,  nor  in  any  Words  that  will  bear  that 
Conftrui^ion.  We  inlift,  that  as  it  can't  be  proved 
out  of  the  Sermon,  fo  neither  out  of  any  other  Adion 
of  his  Life,  or  any  otlier  Sermon  by  him  Preach'd. 
We  fay,  that  in  no  Part  of  his  Sermon  he  has 
nffirmed  any  Thing  of  the  Necejfary  Means  ufed  to 
bring  nboiit  the  Revolution  ;  that  was  a  Point  not  fit 
for  the  Doctor  to  meddle  with,  the  Legiflature  had 
taken  Care  of  that.  On  the  contrary,  we  have  all 
along  endeavoured  in  that  Sermon  to  clear  the  Re- 
volution and  his  late  Majefty  ( and  we  hope_  we 
have  done  it  efteftually)  from  the  black  and  odious 
Colours  which  their  greateft  Enemies  had  endea- 
voured to  caft  upon  them.  To  this  Part  of  the  Ar- 
ticle v.e  have  pleaded  Not  Guilty.  We  have  denied 
the  Fact  ;  it  has  not  been  proved  upon  us  ;  the 
Sermon  don't  prove  it,  nor  dees  the  Dedication 
prove  it  ;  but  they  prove  quite  the  contrary,  as  by 
feveral  Paraqraphs  of  the  Sermon  compared  toge- 
ther will  appear. 

The  fecond  Divifion  of  this  Article  is,  T^hat  his 
late  Majefty,    in  Ins  Declaration,   difclaimed  the  leaft 
Imptitation  of  Refijtance.     This  Fad:  we  do  acknow- 
ledge, if  it  be  underftood  as  the  Doftor  explains  it, 
and  proves  it  by  the  Declaration  it  felf.     We  take  ic 
to  be  very  juft  and  true  ;  the  Refiftance  the  Doftor 
mentions,  being  fuch  a  Refiftance  as  tends  to  Con- 
queft  only,  as  by  the  Words  plainly  appear,  which 
are  Printed,  and  referred  to  in  the  Sermon.     It  can 
have  no  other  Confideration,  or  Meaning,  as  will 
appear  to  any  that  read  that  Part  of  the  Sermon 
with  any  Candor,  or  any  Ingenuity.     The  Dodor 
has  taken  Care  to  exprtfs  it  in  Words,  that  there 
might  be  no  room  for  Exception.     His  Highuefs  de- 
clares   in    Oppc/uion   to  thofe  who  give  out,   that  we 
intend  to  Conquer  and  Injlave  theje  Nations,  that   -we 
lave  thought  fit  to  add  a  few  IVords  to  our  Declara- 
tion :     It  "  ^'"f  to  be  imagined  that  either   thoje  who 
have   invited  us,    or  thofe    who    are  already   come  to 
aljifi  us,    can  join  in  a  wicked  Attempt  of  Conquefl, 
to  make  void  their  own  lawful  "Titles  to  their  Honours, 
Eftates  and  Interefts.     And   undoubtedly    it   is   fo. 
He  did  not  come  to  Conquer  and  Enflave  us,  but 
to  make  us  a  Free  People  ;  to  prefcrve  and  reftore 
our    Religion,    Laws  and   Liberties  ;    which,   my 
Lords,  with  humble  Submiffion,  has  been  the  Senfe 
of  the  Nation  ;  and  Notions  of  a  different  kind,  and 
fuch  Affertions  in  Printed  Sermons,  have  been  Anim- 
adverted upon. 

Now  if  the  Dodor,  having  his  Eye  in  that  Ex- 
preffion  on  the  Matter  of  Conqueft  that  others  had 
inlinuatcd,  and  that  the  late  King  did  difclaim  any 
fuch  Pretence,  did  exprefs  the  fame  by  Refiftance, 
the  Expreflion,  we  hope,  is  applicable  to  the  Subjeft- 
Matter  that  was  before  him,  and  ought  not  to  be 
wrefted  or  turned  to  any  other  Purpofe.  Nothing 
canlhew  more  his  Meaning  than  his  own  Quotation  : 
He  refers  to  King  IViIiiatns  Declaration,  to  juftify 
him  in  that  Matter. 

The  next  Head  is.  That  to  impute  Refiftance  to 
the  faid  Revolution,  is  to  caft  black  and  odious  Colours 
upon  his  late  Majefty,  and  the  faid  Revolution.  This 
we  likewife  utterly  deny  to  have  Maintained  ;  we 
have  faid  no  fuch  Thing  quite  thro'  the  Sermon  ; 
we  have  not  taken  upon  us  to  meddle  with  that 
Point  :  It  was  an  improper  Subjed  for  him  to  med- 
dle with.  The  Dotior  neither  affirms,  nor  fays  any 
thing  of  thofe  that  impute  Refiftance  to  the  Revolu- 
tion ;  but  thofe  which  the  Dotilor  intended,  and 
which  are  plainly  meant,  if  the  preceding  Words 


muft  be  the  Words  to  which  the  Subfequent  and 
Conclufion  of  the  Sentence  relates,  then  they  are 
Perfons  of  dangerous  Difpofitions,  that  place  the 
Power  in  the  People  ;  that  pretend  to  a  Power  to 
call  their  Sovereign  to  an  Account  at  their  Will  and. 
Pleafure;  Pofitions  that  and  condemned  by  the  Laws 
of  the  Church  and  State,  and  then  vouch  the  Re- 
volution in  Defence  of  thefe  Principles.  Thefe  are 
the  Perfons  mentioned  and  intended  by  the  D.>aor, 
whofe  Principles  and  Pradices  caft  black  and  odious 
Colours  upon  the  Revolution. 

My  Lords,  1  he  Dodor,  we  own,  in  his  Sermon, 
has  afferred  this  general  Propofition,  viz..  Jbfulnte 
Obedience  in  aU  things  Lawjul  to  the  Supreme  Power  ; 
and  the  utter  Illegality  of  Refiftance  of  the  Supreme 
Power  upon  any  Pretence  whatfoever.  And  this  be- 
ing the  Article,  if  we  underftand  fomeof  the  Gen- 
tlemen of  the  Houfe  of  Commons  aright,  on  which 
the  whole  Impeachment  turns  ;  and  that  if  we 
were  clear  of  this  Article,  there  would  be  no  Rea- 
fon  to  follow  us  upon  the  others  ;  it  gives  us 
an  Occafion  to  enlarge  a  little  further  upon  this 
Point. 

My  Lords,  Non-Refiftance  in  general  we  do  afferc 
as  a  Rule  ;  yet  we  agree  there  is  an  Exception  im- 
plied in  that  Rule,  and  that  Exception,  we  lay, 
was  the  Cafe  of  the  Revolution.  When  this  general 
Rule  has  an  Exception  in  it,  it  muft  be  in  a  Cafe  of 
the  utmoft  Neceffity  implied,  and  is  not  expreUed, 
ftated,  or  determined  in  any  Law  or  Aft  of  Parlia- 
ment that  I  know  of,  except  in  the  Particular  herein 
after-mentioned. 

My  Lords,  This  Doflrine  is  agreeable  to  the 
Scriptures ;  is  Taught  by  the  Church  of  England  in 
her  Homilies,  Articles  and  Injunftions  ;  by  Her 
Bifliops  and  Fathers  ,•  and  in  all  Admonitions  we 
have  had  from  the  Bi(hops  and  Paftors  of  the 
Church,  from  time  to  tim^e.  I  (hall  not  name  them, 
fome  of  them  have  been  named.  We  (hall  produce 
Sermons  Preached  before  Her  Majefty,  your  Lord- 
(hips,  and  the  Houfe  of  Comnions,  on  the  moft  fo- 
lemn  Occafions,  where  this  Doftrine  has  been  fully 
aflerted,  even  beyond  what  the  Dodor  has  laid  downJ 
Both  your  Lordlhips  and  the  Commons  have  return- 
ed Thanks  to  the  Bilhops  and  Clergy  that  have 
Preach'd  them  ;  and  therefore  we  can't  apprehend 
our  felves  to  be  worthy  of  this  Reprehenfion.  We 
(hall  produce  them  in  Evidence,  and  vouch  Autho- 
rities before  the  Reformation,  and  in  the  Infancy  of 
it :  The  Homilies  which  are  allowed  by  the  Chuich, 
and  Eftablifh'd  by  feveral  A  Ss  of  Parliament. 

This  we  take  to  be  agreeable  to  the  Laws  and 
Statutes  of  the  Realm.  The  Law  makes  it  High 
Treafon,  for  particular  Perfons  to  Refift  the  Su- 
preme Power. 

The  Spencers  in  Edward  the  Second's  time  af- 
ferted.  That  if  the  King  did  not  Govern  well,  the 
People  might  remove  him,  and  that  by  Force  ;  but 
that  was  condemned  by  two  Afts  of  Parliament,  in 
E.  II.  and  E.  lIL's  Reign.  The  Aft  of  2  5  E.  III.  that 
famous  Aft  that  has  been  the  Standard  for  Treafon 
for  many  Ages,  is  agreeable  to  the  Doftor's  Aller- 
tion ;  and  when  there  were  Breaches  made  in  that 
Law  in  Queen  Mnr/s  Time,  thofe  Afts  were  again 
repeal'd  :  Now  I  need  not  repeat,  that  to  refift  the 
Executive  Power,  and  the  Perfon  of  the  King  by 
that  Aft,  is  compafling  his  Death,  and  levying  War 
againft  him.  They  have  always  looked  upon  it,  that 
Refifting  the  King  is  levying  War,  it  is  a  compaf- 
fing  and  imagining  the  Death  of  the  King  ;  I  (hall 
therefore  fay  no  more  on  that  particular  Aft  of  Par- 
liament, but  come  to  later  Times. 

In 
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In  the  kdi  of  12  Car.  II.  Cap.  30.  It  is  declared. 
That  it  is  the  Undoubted  and  Fundamental  Law  0/ 
this  Kingdom,  that  neither  the  Peers  of  this  Reahn, 
nor  the  Commons,  nor  both  together,  in  Parliament  or  out 
of  Parliament.^  nor  the  People  coHeEiively  or  reprefenta- 
tively,  nor  any  other  Perfons  whatfoever,  ever  had,  have, 
or  ought  to  have  any  Coercive  Power  over  the  Perfons 
of  the  King',  of  this  Realm.  Here  is  a  Declaration 
as  full  as  can  be,  I  am  fure  as  full  as  the  Dodor's 
Sermim  ;  and  yet  this  Declaration,  I  do  agree, 
muft  have  an  Exception  in  a  Cafe  of  the  utmoft 
Keceffity  :  And  I  hope  there  is  as  much  Reafon  to 
allow  the  DoStor  an  Exception,  as  in  this  Aft  of 
Parliament. 

The  next  Ad  is  the  Corporation  Ad:,  13.  Car.  II. 
in  which  all  the  Officers  of  Corporations  are  di- 
rcded  to  Swear,  T'hat  they  do  believe,  that  it  is  not 
lawful,  upon  any  Pretence  whatfoever ,  to  take  Arms 
agaiiijl  the  King.  Here  is  as  a  full  Declaration  to  be 
made  by  all  the  Magiftrates  of  Corporations,  as 
general  Words  can  carry,  and  yet  I  would  be  un- 
derftood  in  every  one  of  thefe,  that  there  is  an  Ex- 
ception of  NecefTity  ;  but  whether  the  Dodor  was 
a  proper  Judge  of  that  NeceiTity,  I  (hall  take  Notice 
by  and  by. 

The  next  is  the  Militia  Ad,  15  and  14  Car.  II.  and 
there  is  the  fame  Declaration  to  be  made  by  every 
Lord-Lieutenant,  Deputy-Lieutenant,  Officers  and 
Soldier,  "That  it  is  not  lawful,  upon  any  Pretence  what- 
foever, to  take  Arms  againfi  the  King.  And  the 
Preamble  of  that  Ad  is  ftronger,  for  in  the  Preamble 
of  that  Ad  it  is  declared.  That  both  or  either  of  the 
Houfes  oj  Parliament,  cannot  nor  lawfully  jnay  raife  or 
levy  any  IVar,  offenfive  or  defenfive,  againfi  his  Majefly, 
his  Heirs,  or  lawful  Succeffors. 

The  next  Ad  is  the  Ad  of  Uniformity  1 5  and 
14  Car.  IL 

The  next  is  the  Ad  for  Seled  Veftries,  which 
enjoins  all  Deans,  Parfons,  &c.  to  make  this  De- 
claration, That  it  is  not  laxuful,  upon  any  Pretence 
whatfoever,  to  take  Arms  againfi  the  King. 

The  next  Ad  is  the  Ad  of  Aflbciacion,  where- 
by all  Perfons  are  engaged  to  fiand  by  and  ajfijl  one 
another,  againfi  all  his  Majefty's  Enemies,  without 
any  Limitation. 

The  next  is  the  Ad  which  eftablifhes  the  Abjura- 
tion Oath,  13  and  14  IV.  III.  which  was  taken  in 
the  late  Reign,  and  the  Ads  of  i  and  6  of  Her 
Majefty's  Reign,  whereby  all  Perfons  in  Office  are  to 
fwear  to  defend  the  King  and  Qjieen,  to  the  uttermoft  of 
their  Power,  againfi  all  Iraiterous  Confpiracies  and 
Attempts  whatfoever,  which  fhaU  he  made  againfi 
Her  Perfon,  Crown  or  Dignity.  And  that  thefe 
Words  may  have  the  plain  Senfe  put  upon  them. 
They  are  to  declare  that  they  make  that  Recognition, 
Acknowledgment,  Abjuration,  Renunciation,  and  Pro- 
mi  fi,  heartily,  willingly,  and  truly,  upon  the  true  Faith 
oj  a  Chriflian.  Now  this  Reliftance  can't  be  agree- 
able to  this  Abjuration,  for  to  refift  is  not  the  way 
to  Defend. 

My  Lords,  We  think  that  the  Dodrine  of 
Non-Refiftance,  as  a  general  Propofition,  is  war- 
ranted by  the  Laws  of  the  Land  ;  and  when  there 
is  an  Exception  implied  therein,  muft  only  be  de- 
termined by  the  Wifdom  of  the  Nation,  and  not 
by  any  one  Dodor  or  private  Perfon  whatfoever. 
The  Dodor 's  Propofition  is  about  Non-Reliftance 
of  the  Supreme  Power,  and  we  have  no  Reafon  to 
take  a  greater  W^^ight  upon  us  than  the  Words  of 
cur  Sermon  ;  and  whatever  Conftrudion  may  be 
put  upon  it,  in  Relation  to  the  Executive  Power, 
yet  the  Propoiition  holds  as  to  the  Supreme  Power, 
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which  is  all  the  Dodor  has  afferted.  The  Supreme 
Power  is  the  Qiieen  and  Parliament,  and  to  this 
Supreme  Power  the  Dodor  has  prefs'd  the  utter 
Unlawfulnefs  of  Refiftance  ;  and  I  have  not  heard 
it  faid  by  any  that  it  is  lawful  to  refift  the  Qiieen 
in  Parliament.  Here  is  the  Strength  of  the  Na- 
tion, and  here  there  ought  to  be  a  Standing  Obe- 
dience, otherwile  it  is  letting  up  the  People  to  be 
Judges,  and  not  the  Colledive  Body  of  the  People 
allembled  in  Parliament. 

My  Lords,  in  a  particular  Cafe  of  the  utmoft: 
Neceffity,  what  Conftrudion  muft  be  mnde  as  an 
Exception  out  of  the  General  Rule,  muft  be  left  to 
Time  and  Circnmftances  (when  fuch  a  Cafe  (hall 
happen)  to  determine,  and  muft  be  determined  by 
the  Wifdom  and  Strength  of  the  Nation,  if  ever 
fuch  a  Cafe  fliould  happen,  which  I  hope  never  will 
more. 

There  is  indeed  one  Exception  made  in  one  par- 
ticular Cafe  in  the  Bill  of  Rights,  where  it  is  En- 
aded,  That  if  the  King  or  Q/iecn  ffall  be  reconciled 
to  the  See  of  Rome,  or  profefs  the  Popish  Religion,  cr 
marry  a  Papifi,  then  fuch  Perfon  floall  be  excluded  to 
inherit  the  Crown,  or  have  Regal  Power  in  the  Realm, 
and  that  the  People  /ball  be  abfolved  of  their  Alugl.T.ice. 
And  this  I  take  to  be  the  firft  ftatcd  and  deter- 
mined Exception  to  this  general  Pvule  that  ever  was 
made  in  any  Ad  of  Parliament. 

My  Lords,  We  think  the  Government  can  fcarce 
be  juft  to  it  felf,  that  don't  encourage  and  com- 
mand this  Obedience,  this  Non-Reiiftance,  This 
is  a  Rule  profitable  to  all  Governments,  let  the 
Nature  of  them  be  what  they  will  ;  it  is  for  the 
Peace  and  Quiet  both  of  Church  and  State.  It 
would  be  wife  Work  to  have  the  Exception  to  this 
Rule  ftated  by  every  one  that  comes  into  a  Pul- 
pit. I  know  not  whether  it  would  not  be  High 
Treafon  in  them  to  do  it,  fure  I  am,  it  would  be  a 
high  Crime  :  And  if  thefe  Points  are  doubtful  or 
difputable  (as  at  leaft  muft  be  agreed)  flire  they  are 
no  Grounds  for  an  Impeachment. 

What  Dodrines  fimuld  a  Mlniiler  of  the  Church' 
of  England  preach,  if  not  chofe  that  are  delivered 
in  the  Scriptures,  and  in  the  Dodrines  of  the 
Church  ?  Muft  he  fearch  another  Rule  than  the 
Scriptures,  the  Laws  and  the  Fathers  of  the  Church, 
have  laid  down  ?  Muft  he  tell  the  People,  that  the 
Dodrine  of  Non-Refiftance  of  the  Supreme  Power 
is  the  Dodrine  oi  the  Chmchoi England?  Or  muft 
he  limit  this  Rule,  and  ftate  the  Exceptions  to  it  ? 
Sure  this  would  be  very  ftrange  for  the  Dodor  to 
do  :  He  muft  tell  them  Refiftance  is  unlawful,  but 
there  is  an  Exception  to  that  Rule  ;  but  what  that 
Exception  is,  I  muft  not  tell  you,  but  you  muft  find 
it  out  as  you  can.  Is  not  this  to  pick  Holes  in  the 
Duty  and  Allegiance  of  the  Subjed,  and  would 
look  like  the  Blind  leading  the  Blind. 

My  Lords,  We  think  it  would  be  a  very  ftrange 
thing  for  a  Minifterof  theGofpel  to  diftinguifti  in 
this  Cafe  :  It  would  not  be  allowed  him,  it  would 
be  an  Oftence  for  any  Preacher  to  do  it.  He  muft 
preach  the  general  Propofition,  he  muft  inculcate 
the  General  Rule,  and  he  muft  preach  in  the  W^ords 
that  the  Laws  of  God,  and  of  this  Land,  have  de- 
livered it  in ;  he  muft  not  vary  it,  to  find  Meanings 
to  help  the  People,  like  a  good  Cafuift,  to  diftin- 
guifti themfelves  out  of  their  Allegiance, 

Now  fo  far  we  apprehend  is  the  whole  Sermon  of 
the  Dodor's  to  be  underftood,  as  not  razing  the 
Foundations  of  the  Government,  not  inciting  to  Re- 
bellion,but  preachingObedience  to  the  Laws  of  God 
and  Maa.    It  is  a  great  Misfortune  for  the  Dodor 
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to  be  i-epre rented  as  preaching  this  Doarine  for  the 
fake  of  the  Pretender.  We  think  at  leaft  it  may  be 
a  Comfort  to  him,  that  there  is  not  a  Syllable  of 
Proof  or  Truth  in  it  ;  and  that  on  the  contrary,  the 
Doftor  difclaims  all  Right  in  the  Pretender,  by  af- 
ferting  and  acknowledging  Her  Majefty's  Right, 
and  expreffing  a  paflionate  Concern,  that  Her  Ma- 
jefiy  is  the  Reliit  of  the  Royal  Family. 

We  have  given  all  the  Alfurance  of  our  Fidelity 
the  Law  demands,  we  have  taken  the  Oath  of  Ab- 
juration, and  been  always  fubmiffive  to  Her  Maje- 
fty,  and  the  Laws  of  the  Nation,  given  all  the  Se- 
curity of  our  Allegiance  and  Loyalty  that  the  Go- 
vernment required. 

The  Dodor  fully  declares  his  Meaning  m  this 
Sermon  :  Does  he  not  all  along  fubmit  to  the  Go- 
vernment, and  pray  for  the  Queen  and  Government? 
He  has  done  it  in  feveral  Places  of  his  Sermon, 
particularly  in  one  Place,  which  will  carry  a  great 
Weight  in  it.  J0mt  (fays  he)  1  have  thus  freely 
fpokcu,  I  hope  is  as  much  without  Offence,  as  it  pro- 
ceeds from  a  tender  Comern  Jor  Her  Majefty's  Perfvri, 
and  a  hearty  Zeal  for  the  Safety  of  our  Church  and 
Conftitiition.'  Surely  after  this  Declaration,  in  Com- 
mon Jufticc,  there  ought  to  be  no  Conftrudion  of 
a  Man's  Meaning  made  by  Inference.  Here  is  a 
full  Declaration,  that  what  he  has  done  he  has  done 
in  Service  and  Zeal  to  Her  Majefty  and  the  Confti- 
tution  in  Church  and  State. 

When  there  is  not  through  the  whole  Sermon  any 
plain  W'ords  to  ground  fuch  a  Conftru6tion,  when 
there  is  not  the  leaft  Proof  offered,  but  only  by  fuch 
forc'd  Cunaruftions,  when  different  Words  are  pick'd 
out  from  different  Places,  and  Words  fo  diftant  are 
joined  together  make  up  Sentences ;  and  then 
Arguments  framed,  and  Conclufions  drawn  from 
thofe  Sentences  to  make  good  the  Impeachment, 
we  think  it  is  much  too  hard,  and  hope  it  never 
will  be  endured,  to  pick  Part  of  a  Line  here,  and  fix 
or  eight  Lines  after  to  pick  part  of  another,  and 
to  join  the  Conclufions  of  one  Sentence,  and  the 
Be<7inning  of  another  ;  this  would  be  to  confound 
all  Reafon  and  Underftanding  whatfoever.  This 
we  take  not  to  be  a  right  way  of  Reafoning,  nor 
a  proper  Evidence  to  maintain  an  Impeachment, 
and  we  hope  your  Lordfliips  will  therefore  acquit 
the  Dodor  of  this  Article. 


Y  Lords,  I  am  alfo  afTign'd  by 
your  Lordfhips   to  be  one  of 


Mr.  Phipps. 

the  Council  for  Doctor  Sacheverell,  who,  I  beg 
leave  to  fay,  I  cannot  yet  think  to  be  a  Criminal  ; 
and,  when  we  have  been  heard,  I  hope  your  Lord- 
Ihips  will  not  think  him  fuch. 

I  do  admit,  as  the  Cafe  is  ftated  by  the  Gen- 
tlemen who  are  the  Managers  for  the  Commons, 
that  it  is  a  Caufe  of  very  great  Moment,  and  is 
worthy  of  your  Lordfiiips  Determination,  becaufe 
it  deferves  the  greateft  Deliberation  ;  it  being  a 
Caufe  as  confiderable  in  its  Confequences  to  Her 
Majefty,  the  Church,  and  thefe  Kingdoms,  as  ever 
came  before  your  Lordfiiips.  And  therefore,  fince 
it  has  been  the  Doctor's  Misfortune  to  incur  the 
Difpleafure  of  the  Houfe  of  Commons,  and  to  lye 
under  the  Weight  of  an  Impeachment  by  that  Great 
and  Flonourable  Body,  it  is  his  greateft  Comfort 
(next  to  his  being  Innocent)  that  he  has  the  Honour 
to  have  your  Lordfhips  for  his  Judges,  and  the  Op- 
portunity of  fo  publick  a  Vindication  of  his  Inno- 
cence ;  for  he  does  not  doubt  to  give  your  Lord- 
flnips,  and  all  by  whom  we  have  the  Flonour  to  be 
heard,  full  Satisfaction,   that  he  is  not  Guilty  of 


any  of   the  Crimes  charged 
either  of  the  Articles. 

My  Lords,  we  agree  with  the  Managers,  that 
his  late  Majefty,  when  Prince  oi  Orange,  did,  with, 
an  armed  Force,  undertake  a  glorious  Enterprize 
for  delivering  the  Kingdom  from  Popety  and  Slave- 
ry. We  admit,  that  divers  Subjefts  vvell  altered 
to  their  Country  joined  with  and  aftifted  him  in 
that  Enterprize  ;  and  that  the  Enterprize  being 
crowned  with  Succefs,  the  late  happy  Revolution 
took  Efteft,  and  was  Eftablifhed.  We  aUb  admit, 
that  the  bleffed  Confequences  of  the  Revolution  are, 
the  Enjoyment  of  our  Religion  and  Laws,  the  Pre- 
fervation  of  Her  Majefty's  Perfon,  the  many  Advan- 
tages arifing  by  Her  Majefty's  wife  and  glorious 
Adminiftration,  the  Profpeft  of  Happinefs  to  future 
Ages  by  the  Settlement  of  the  Succeflion,  and  the 
Union  of  the  two  Kingdoms. 

But  there  are  other  Matters  fuggefted  in  the  Pre- 
amble, in  which  we  diffijr  with  the  Gent!cn,£ii  of 
the  Houfe  of  Commons  ;  for  it  is  therein  alledged, 
T'hat  DoElor  Sacheverell  Preached  avd  Published  hii 
two  Sermons  with  a  malicious  and  feditious  Intention^ 
to  Underinine  the  Government  and  Proti^flant  Succtjjron, 
to  Defame  Her  Majefty's  Adminiftration,  to  Afperfe 
the  Me7nory  of  His  late  Majefty,  and  Traduce  and 
Condemn  the  Revolution,  to  Arraign  the  Reflation  of 
both  Houfes  of  Parli.nnem,  to  create  'Jeaktifies  and 
Divijions  among  Her  Majefty's  SubjeEis,  and  to  Incite 
them  to  Sedition  and  Rebellion.  And  all  this  we  to- 
tally deny. 

The  Offences  charged  upon  the  Doftor  are  of  a 
very  high  and  heinous  Nature,  and  the  greater  the 
Crimes  are  with  which  a  Man  is  charged,  the  clear- 
er and  plainer  ought  the  E'  idence  to  be  to  maintain 
and  make  good  that  Charge.  And  to  make  the 
Doctor  a  Criminal  within  thefe  Articles,  every 
Branch  of  the  Articles  rnift  be  proved  as  they  are 
laid.  It  muft  be  proved  that  he  Preach'd  and  Pub- 
lilh'd  thefe  Sermons  with  fuch  wicked,  malicious  and 
feditious  Intention,  as  is  alledg'd  in  the  Pieamble  : 
and  the  Proof  ought  to  be  plain  and  pofinve ;  for 
the  Laws  of  England  h:i.ve£o  guarded  the  Terfonsand 
Properties  of  the  Subjeds,  that  their  Lives,  Liber- 
ties, or  Eftates,  cannot  be  fubjeft  to  Forfeiture,  or 
Reftraint,  by  uncertain  or  conjedural  Evidence,  by 
ilrain'd  or  unnatural  Inferences,  Infinuations,  or  In- 
nuendo's. And  altho'  I  could  cite  many  Authorities 
and  Determinations  in  the  Courts  fjf  Weftminfler- 
Hall,  wherein  the  Judges  have  exprefs'd  their  Eiliike 


and  Deteftation  of  Convifling  Men  of  Offences,  ei- 
ther Capital  or  Criminal,  by  Innuendo's  or  Inferen- 
ces ;  yet  I  forbear  to  trouble  your  Lordlhips  with, 
any  of  them,  becaufe  I  have  an  Authority  Superior 
to  them  all  to  warrant  what  I  have  faid,  and  that  is 
the  Determination  and  Refolution  of  your  Lord- 
fliips in  Sir  Samuel  Bamardiflons  Cafe,  which  ha- 
ving been  read  by  Sir  Simon  Harcourt,  I  forbear  to 
trouble  your  Lordfiiips  with  a  Repetition  of  it. 

The  next  thing  therefore  to  be  confidered  is. 
Whether  the  Sermons  were  Preached  with  fuch  ma- 
licious and  feditious  Intention  as  is  afferted  in  the 
Preamble,  and  if  there  be  fuch  plain,  direfl:  and 
pofitive  Proof,  as  is  by  your  Lordfiiips  Determina- 
tion, in  Sir  Samuel  Barnardifton's  Cafe,  declared  to 
be  neceffary. 

But  before  I  come  to  fpeak  to  any  particular 
Article,  I  beg  leave  to  obferve  fomething,  which 
though  it  hath  not  been  made  a  particular  Charge 
againft  the  Doftor  in  any  one  Article,  yet  it  has 
been  urged  and  infinuated  almoft  by  every  one  of  the 
Managers   of  the  Houfe  of  Commons  to  enforce 

every 
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every  Article,  and  that  is,  That  notwithftanding  the 
Doflo/s  ExprejJioH  of  Loyalty  to  the  Qiieen,  yet  his 
Jut  eat  ion  is  to  luring  in  the  Pretender. 

It  has  been  Objeded,  as  I  apprehended  (and  I 
beg  Pardon  if  I  am  miftaken)  "  that  the  Doftor 
*'  confines  his  Doctrine  of  Paflive  Obedience  and 
"  Ncn-Refiitance  to  a  Jure  Divino  King  or  Qiieen, 
"  and  that  from  thence  it  was  eafy  to  underftand 
"  againft  what  Queen  the  Doftor  excites  the  Peo- 
"  pie  to  take  up  Arms".  If  the  Queen,  who  has 
an  Hereditary  Right,  and  alfo  a  Right  confirmed 
and  eftabliflied  by  Aft  of  Parliament,  cannot  be  faid 
to  be  a  'Jure  Divino  Queen,  I  do  not  know  who 
can.  I  did  not  think  that  the  Doftor,  who  aflerts 
the  Hereditary  Right  of  the  Queen,  could  be 
charg'd  with  an  Intention  to  bring  in  the  Pretender, 
I  am  in  your  Lordfliips  Judgment,  whether  the  de- 
nying Her  Majefty's  Hereditary  Right  be  not  the 
moft  likely  way  to  bring  him  in  :  For  I  fubmit  to 
your  Lordfliips,  whether  the  denying  the  Heredi- 
tary Right  of  the  Qiieen,  be  not  to  fuppofe  an 
Hereditary  Right  in  Ibmebody  elfe ;  and  whether 
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the  firft  Article  were  grounded  on 
this  Allertion.  But  a  very  Learned  Gentlei-.an 
who  fpoke  \efterday  to  the  fourth  Article  w^3 
pleaied  to  objeft,  "  That  tho'  rheDoaor  AiT^rred 
^^  the  utcer  Illegality  of  Rcfiftance  to  the  Supreme 
^^  Power,  yet  he  had  no  where  AiTerted  the  utter 
^^  Illegality  of  Refiftance  to  the  Queen,  thereby- 
leaving  himfelf  at  liberty  to  refill  the  Queen, 
and  bring  in  the  Pretender. 

Now  the  Qiieftion  is,  which  of  thefe  Ccnaruai- 
ons  vve  muft  believe  ;  if  the  Conftruftion  made  by 
the  Gentlemen  who  fpoke  to  the  firft  Article  be 
true,  then  the  Doc'tor  has  taken  that  Care  of  Her 
Majefty's  Perfon  which  he  ought,  by  aflerting  the 
utter  Illegality  of  Refifting  Her,  and  hath  not  left 
himfelf  at  liberty  to  take  up  Arms  againft  Her  Ma- 
jefty  to  bring  in  the  Pretender  ;  and  fo  the  great 
Objeftion  made  againft  the  DoSor  by  the  Learned 
Gentleman  who  fpoke  to  the  fourth  Arcicle  falls. 
But  if  his  Conftruftion  prevails,  there  is  no  Refle- 
ftion  on  the  Revolution,  and  the  firft  Article  falls 
to  the  Ground  ;  for  the  refleitins  on  the  Revoluti- 


that  does  not  leave  a  Way  open  (when  the  Queen's     on  can  be  only  by  aflerting  the  Illegality  of  Refift 


Enemies  are  ftrong  enough)  to  bring  in  that  Perfon 
in  whom  the  Hereditary  Right  is  fuppofed. 

Ic  is  Aflerted,  "  That  the  Doftor's  pretended 
"  Zeal  is  for  Her  Majefty,  but  his  real  Zeal  is  for 
"  the  Pretender  :  It  is  hard  to  fay  a  Man  means 
"  contrary  to  what  he  fpeaks,  and  that,  though  he 
*'  declares  that  the  Safety,  Rights  and  Eftablifli- 
"  ment  of  Her  Majefty's  Government,  with  thofe 
"  of  the  Church,  are  the  things  which  he  fo  earneft- 
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ance  to  the  Qiieen,  as  the  Supreme  Executive  Pow- 
er ;  becaule  the  Refiftance  which  brought  about  the 
Revolution  was  made  to  the  late  King  Jama  only 
and  not  agamft  the  LegiQature  :  But  whichloever 
of  thefe  Gentlemen  your  Lordiiiips  (hall  be  of  Opi- 
nion IS  in  the  Right,  I  beg  leave  to  fay,  that  this 
may  certainly  be  concluded  and  inferred.  That  the 
Conftruftion  of  that  Sentence  muft  be  verv  doubt- 
ful,  m  which  fuch  Learned  7\len  differ,  and  con- 
ly  contends  for,  and  are  his  only  Aim  and  Intenti-  fequently  cannot  be  a  Charge  fufficient  and  certain 
on  j  and  though  he  prays  that  God  will  Preferve  enough  to  ground  a  Conviftion  for  Hi^h  Crimes 
Her  Majefty,  for  the  Comfort  and  Support  of  the  and  Mifdemeanors.  Thefe  Matters  bein^lfubmitted 
Church  and  Nation,  yet  it  is  fuggefted  that  his  to  your  Lordfhips  Judgment,  I  come  next  to  con- 
chiefiAim  and  Defign  is  to  Dethrone  Her  Majefty,  fider  the  Articles  themfelves,  and  (hall  humbly  pro- 
to  let  the  Crown  upon  the  Head  of  the  Pretender,  pofe  to  your  Lordfliips  Confideration  what  I  have 
and  coeftablifli  Popery,  or  at  leaft  a  Church  in-     to  offer  in  Anfwer  to  them,  and  fliall  take  Notice 

of  the  feveral  Branches  of  the  refpeftive  Articles 
which  the  Doftor  mentions  in  his  Anfwer  to 
them. 

As  to  the  firft  Branch  of  the  firft  Article,  which 
charges,  the  Doftor  does  Suggefi  and  Maintain, 
that  the  necejfary  Means  iijed  to  bring  about  the 
happy  Revolution  were  Odiutcs  and  Unjujiifiabk  ;  the 
Doftor  denies  there  are  any  fuch  Expreffions  in  his 
Sermon  at  St.  Pants  :  And  I  beg  leave  to  fay,  thac 
there  is  not  one  Paragraph  or  Sentence  in  his  Ser- 
mon that  can  fupport  this  Charge;  the  Neceflary 
Means  uled  to  bring  about  the  Revolution  not  bein 
once  mentioned  in  his  Sermon  ;  and  therefore  I 


dependent  on  the  State.     And  altho'  he  Preaches 

up  Paflive  Obedience  and  Non-Refiftance  under 
"  Her  Majefty's  happy  Adminiftration,  yet  it  is 
*'  objefted  he  ftirs  up  the  People  to  Rebellion,  and 
*'  means  Non-Refiftance  and  PaflTive  Obedience 
*'  to  the  Gentleman  on  the  other  fide  the 
"  Water. 

I  do  agree  thefe  Things  have  been  urged  with 
great  Ingenuity,  but  what  Proof,  what  Evidence  is 
there  of  any  of  thefe  Matters  thus  fuggefted  ? 

My  Lords,  by  the  Law  of  England  Men  are  not 
to  be  Harangued  out  of  their  Lives,  Liberties  or 
Eftates,  but,  as  I  have  obferved,  it  muft  be  plain 

and  politive  Proof  alone  that  can  fubjeft  them  to  a  firft  doubted  whether  I  had  the  right  Sermon  ,•  for 
Forfeiture  :  And  I  fubmit  to  your  Lordfliips,  where  I  could  no  more  find  that  Sentence  in  the  Doftor's 
a  Man  affirms  a  Thing  in  his  Sermon,  if  an  Aver-  Sermon  at  St.  Patd's,  than  one  of  the  Learned  Mana- 
ment  by  any  Body  elfe  that  he  means  quite  the  con-  gers  could  find  a  Text  of  Scripture,  quoted  by  the 
trary,  be  a  fufficient  Evidence  toConvift  a  Man  of    Doftor,  in  his  Bible. 
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There  is  another  Matter  which  I  confefs  puts  me 
under  a  great  Difficulty,  to  determine  which  way  to 
apply  our  Defence  to  the  firft  Article,  and  that  is 
the  different  Conftruftion  which  the  Gentlemen  of 
the  Houfe  of  Commons  have  made  of  that  Part  of 
the  Doftor's  Sermon  on  which  the  firft  Article  is 
founded.  The  Gentleman  that  fpoke  to  the  firft 
Article  (if  I  apprehend  them  right)  affirm,  "  That 
"  the  Doftor  alferts  an  unlimited  Obedience,  and 
*'  the  utter  Illegality  of  Refiftance  to  the  Queen,  as 

the  Supreme  Executive  Power,  and  that  fuch  an 
''  Affertion  was  a  Refleftion  upon  the  Revolution, 

which  was  brought  about  by  the  Refiftance  that 
''  was  given  to  the  late  King  fames''.    And  all  their 


One  of  the  Gentlemen  who  fpoke  to  this  Article, 
was  pleafed  to  admit,  that  the  Words  charged  in 
this  Part  of  the  Article  are  not  in  the  Doftor's  Ser- 
mon, but  faid  there  are  Words  chat  are  tantamount : 
fo  that  this  Branch  is  to  be  proved  by  Innuendo's, 
and  yet  they  have  not  been  pleafed  to  let  us  know 
what  thofe  Words  are  which  do  amount  to  the 
fame  Signification,  and  we  deny  there  are  any  fuch 
Words. 

The  laft  Part  of  the  firft  Article  (for  I  fliall 
confider  that  next,  becaufe  relstes  to  the  Revo- 
lution) charges,  that  the  Doftor  does  Suggefl  and 
Maintain,  that  to  impute  Refinance  to  the  Revolu- 
tion, is  to  cafi  Black  and  Odious  Colours  upon  his 
Majejly  and  the  Revolution.    In  anfwer  to  which  I 
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muft  be-  leave  to  take  Notice    that  the  Words  of 
the  Sermon  are  here  tranfnos  d  and  milplac  d  ;  tor 
the  Doiftor  does  not  fay,  that  to  impute  Refinance  to 
the  Revolution    is    to   caji   black   and    odious    Odours 
vpon  his  Majefly  and  the  Revolution  ■    but   he  fays,^ 
that  to  urge  the  Revolution  to  jujlify  the  DoBrine  oj 
Dethroning  and  Murdering  of  Princes,  is  to  caji  Bhick 
and    Odious    Colours    vn   his   Majefiy   and  the  Revo- 
lution ;  fur  theDo6torin  Page  ii,  fays,  that  "  the 
"  New  Preachers  and  New  Pohticians  pretend  to 
"  have  a  Power  to  cancel  their  Allegiance  at  Plea- 
*'  fare,  to  call   their  Sovereign  to  an  Account  for 
"  Hi"h-Treafon,    to  Dethrone  and  Murder  him 
"  for^  Criminal,  as  they  did  the  Royal  Martyr 
"  by  a  judiciary  Sentence,  and  that  to  juftify  this 
"  Doftrine,  they  urge  the  Revolution  of  this  Day  : 
But    fays  he,  they  are  the  greatefl  Enemies  of  that, 
and  his  late  Maje/ly,  and  the  mofl  ungrateful  for  the 
Deliverance,    -who   endeavour   to  caft  fuch  Black   and 
Odious  Colours  upon  both  ;  fo  that  what  he  fays  is  no 
more  than  that  to  juftify  the  calling  the  Sovereign 
to  an  Account  for  High-Treafon,    and  the  De- 
throning and  Murdering  of  him,  by  the  Revolution, 
is  to  caft  Black  and  Odious  Colours  upon  both. 
And  is  there  any  Body  that  has  any  Refpeft  for  the 
glorious  and  happy  Revolution,  that  has  any  Re- 
gard for  the  Preiervation  of  our  Conftitution,  can 
fay  lefs  ?  Can  there  be  a  greater  Refledion  on  the 
Revolution,  than  to  urge  That  in  Vindication  of  the 
Rebellion  in  Forty  One,  as  if  the  Cafes  were  alike  ? 
1  humbly  fubmit  it  to  your  Lorufliips,  if  there 
be  any  Thing  in  his  Sermon  that  can  be  conftrued 
to  reflect  on  the  Revolution,  if  the  Words  be  ta- 
ken according  to  the  Natural  and  Genuine  Senfe  of 
them  ;  nor  can  it  be  thought  the  Dodor  would  caft 
the  leaft  Reflection  upon  it  :    Can  it  be  imagined, 
that  he  who  is  a  Member  of  Magdalen  College  in 
Oxford,  (hould  fo  foon   forget  the  Attempts  that 
were  made  on  their  Liberties,  and  would  refleft  on 
the  Revolution,  by  which  not  only  he  and  the  reft 
of  the  Fellows  of  that  College,  but  all  the  Colleges 
in  both  the  Univerfities,  nay,  all  Her  Majefty's  Pro- 
teftant  Subjects,  now  enjoy  their  Religion,  Rights 
and  Liberties  ?    That  he  who  is  a  Church-of-£«^- 
land-Man  fliould  Calumniate  the  Revolution,    by 
which  the  beft  EftabliOied  Church  in  the  World  is 
preferved  from  Popilh  Superftition  and  Idolatry? 
That  he  who  contends  fo  earneftly  for  thePreferva- 
tion   of  our  Conftitution,   (hould  caft   Black  and 
Odious  Colours  on  that,  by  which  alone  the  Suc- 
ceffion  is  fettled  and  fecured  in  the  Proteftant  Line, 
and  Her  Majefty  is  now  Lawfully  and  Rightfully 
feated  on  the  Throne  of  Her  Royal  Anceftors,^  on 
which  the  Do6tor  prays,   and  I  hope  we  all  join 
with  him,    that  fie  tnay  long  continue  for  the  Support 
and  Comfort   of  this  Church   and  Nation  ?    No,    my 
Lords,  it  is  not  the  Revolution  in    1688,  but  the 
Revolution  in  1648,  that  he  endeavours  to  blacken, 
and  the  Principles  by  which  that  was  brought  to 
pals,  thofe  Principles  which  made  Rebellious  Sub- 
jects' take  up  Arms  agalnft  one  of  the  beft  Princes 
that  ever  Swayed  the  Sceptres  of  thefe  Kingdoms ; 
thofe  Principles  which  brought  that  Pious  Martyr 
to  the  Block,  Baniflied  the  Royal  Family,  and  fet 
an  Ufurper  upon  the  Throne  ;   this  is  the  Dethro- 
ning, this  is  the  Murthering  which  he  means  :  And 
can  any  Colours  be  too  Black,   any  Colours   too 
Odious  for  fuch  Crimes  ?    No  doubt,  my  Lords, 
they  cannot;  and  therefore  inftead  of  charging  the 
Dodor  with  refleding  on  the  late  happy  Revolution, 
I  hope  your  Lordlhips  will  be  of  Opinion  he  vindi- 
saces  it  in  the  highcft  degree,  when  he  diftinguiflieth 


It  from  chat  in  1648,  and  fliews  what  a  wide  Dltfe- 
rence  there  is  between  chem. 

As  to  that  Pare  of  the  firft  Article  which  fays, 
"That  his  late  Majefy,  in  his  Declaration,  dijclaimed 
the  leaft  Imputation  of  Rejiftance  ;  If  the  Dodor 
had  not  explained  himfelf,  it  is  humbly  fubmicted 
how  far  he  is  juftlfied  by  his  Majefty's  Declara- 
tion. The  Declaration  fays,  IVe  have  thought  fit 
to  go  over  to  England,  and  to  carry  with  us  a  Force 
fufficient,  by  the  Bleffing  of  God,  to  defend  us  from 
the  Violence  of  evil  Counfellors  ;  and  that  his  Expe- 
dition is  intended  for  no  other  Deftgn  but  to  have 
a  free  and  lawful  Parliament  :  So  that  this  Expe- 
dition ivas  to  have  a  free  Parliament,  and  his  For- 
ces were  to  defend  him  from  the  Violence  of  E\  il 
Counfellors,  in  carrying  on  that  glorious  Defign; 
and  when  the  late  King  Jaines  Abdicated  the  Go- 
vernment, what  Refiftance  was  it  to  fupply  the 
Vacancy,  by  fettling  his  late  Majefty  on  the 
Throne  ? 

In  Conftrudion  of  Words  and  Sentences,  if  any 
part  be  ambiguous,  and  may  be  taken  in  a  double 
Senfe,  it  ought  in  favour  of  Life  and  Liberty  to  be 
taken  in  the  beft  Senfe.  But  the  Author  declares 
what  his  Senfe  is,  what  he  means  by  it,  there  ic 
cannot  be  taken  in  any  other  Senfe  than  that :  And 
this  is  the  Dodor's  Cafe ;  for  he  fhews,  both  in  his 
Sermon,  and  by  a  Note  printed  at  the  Bottom  of 
the  Page,  that  by  Refiftance  he  means  fuch  Refi- 
ftance as  tended  to  a  Conqueft  :  And  is  he  not 
juftlfied  in  that  by  his  Majefty's  Declaration,  where- 
in he  difowns  the  wicked  Attempt  of  Conqueft  ? 
And  by  the  Vote  of  both  Houfes  of  Parlia- 
ment, who  fo  highly  refented  the  Deling  of  making; 
that  Expedition  a  Conqueft,  that  they  ordered  a 
Pamphlet  which  attempted  to  prove  it  fuch,  to  be 
Burnt  by  the  Common  Hangman  ? 

And  therefore,  if  the  general  Words  would  have 
carried  fuch  a  Refledion,  yet  the  Claufe  which  ex- 
plains it,   being  Printed  with  it,  prevents  fuch  a 
Conftrudion  ;  for  there  is  no  Reafon  to  apprehend, 
any  Danger  from  the  Poyfon,  when  the  Antidote  is 
adminiftred  at  the  fame  Time.    Thus,  my  Lords,  I 
take  it,  I  have  anfwered  every  Branch  of  this  Arti- 
cle, and  (hewn,  that  there  are  not  any  ExprelTions  in 
the  Sermon,  that  can  Warrant  or  Support  any  Pare 
of  it  :  Bur,  from  what  I  obferved  from  the  Gentle- 
men who  are  the  Managers,  and  fpoke  to  this  Ar- 
ticle, the  great  Foundation  and  Strefs  upon  which 
this  Article  depends,  is  in  the  Sentence  in  Pag.   %i. 
of  the  Dodor's  Sermon,  where  he  fays,  T'he  Grand 
Security    of    our    Government,     and    the   very   Pillar 
upon    which    it  /lands,     is  founded    upon    the  jleady 
Belief  oj  the   Subjetls   Obligation  to   an  abfolute   and 
unconditional  Obedience  to   the  Supreme    Power    in   all 
things  lawful,  and  the  utter  Illegality  of  Refiftance  upon 
any  Pretence  whatfoever.  But  I  take  it,  the  Chafge  in 
this  Article  can  never  be  fupported  by  any  Words 
in  this  Sentence  ;  for   it  is  Evident,  that  the  abfo- 
lute and    unconditional  Obedience,  which  he  fays 
Subjeds  are  obliged  to,   is  to  the  Supreme  Power 
in  all  things  lawful  ;  and  the  utter  Ilicgaiiry  of  Re- 
fiftance upon   any  Pretence  whatfoever,  (being  in 
one  and  the  fame  Sentence)  muft  be  intended  to  be 
of  the  Supreme  Power    in   all   Things  lawful  ;  fo 
that  it  is  no  more  than  if  he  had  faid,  'Tis  utterly 
Illegal,  upon  any  Account  whatfoever,  to  relift  the 
Supreme  Power  in  Things  lawful.     Can  any  Apho- 
rlfm   be  truer  than  this,  viz.  "That  where  the  T'/Ang 
commanded  by  the  Supreme  Power    is  lawful,  the  Re- 
fiftance given  to  it  muft  be  unlawful  ?    And  this  is  all 
the  D,idor  hath  aflerted  ia  this  Paragraph. 

If 
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If  I  may  liuve  leave  to  cite  a  Foreign  Author, 
Puffendorf  fays,  The  Siipream  Power  is  that  in 
which  the  Leginatiire  is  vefted  ;  for  he  fays,  Hu- 
man Laws  are  the  Decrees  of  the  Supream  Power, 
concerning  Alatters  to  be  obfervd  by  the  Subjects  jor 
the  good  of  the  State.  And  one  of  the  learned 
Managers,  who  fpoke  to  this  Article,  admits  it  to 
be  fo.  And  then  the  Dodor's  Aflertion  is.  That 
the  Security  of  our  Government,  and  the  very  Pil- 
lar on  which  it  ftands,  is  founded  upon  the  fteady 
Belief  of  the  Subjects  Obligation  to  an  Abfolute 
and  Unconditional  Obedience  to  the  Laws  made 
by  the  Queen,  Lords  and  Commons,  in  Parlia- 
ment afiembled,  and  the  utter  Illegality  of  Refift- 
ing  fuch  Laws  on  any  Pretence  whatfoever.  And 
if  this  be  not  fo  univerfal  a  Truth,  as  not  to  admit 
any  Exception,  is  humbly  fubmitted  to  your  Lord- 
(hips :  And  this  is  an  Anfwer  to  all  that  hath  been 
faid  againft  us  on  the  firfl:  Article.  For  ail  the  Gen- 
tlemen have  founded  their  Difcourfe  on  a  Suppofi- 
tion,  that  the  Doftor  preached  up  an  Abfolute  Un- 
conditional Obedience  to,  and  the  utter  Illegality  of 
Rehftancc  of  the  Qiieen ;  whereas  he  preaches  up 
the  Illegality  of  Refilling  the  Supream  Power,  and 
that  in  all  Things  lawful. 

Suppofe  it  could  be  colleded,  that  by  the  Su- 
pream Power  the  Doftor  meant  the  Supream  Exe- 
cutive Power,  which  is  the  Queen  ;  yet  the  Doftor 
cannot  be  thought  by  this  to  reflect  on  the  Revolu- 
tion, or  to  condemn  that  Oppofition  given  to 
King  Jams. 

For  can  it  be  imagin'd,  that  he  condemns  the 
Oppofition  given  to  that  Prince  in  the  Difpenfing 
Power,  in  committing  the  Bifliops,  depriving  Men 
of  their  Freeholds  and  Liberties,  by  Ecclefiaftical 
and  other  unlawful  Commiffions,  and  endeavouring 
to  eftablilh  Popery,  by  introducing  a  Foreign  Pow- 
er ?  I  fay.  Can  it  be  imagined  the  Doftor  condemns 
that  Oppofition,  when  he  urges  the  Illegality  of 
Refiftance  to  the  Supream  Power  in  all  Things  law- 
ful ?  If  thofe  Proceedings  of  King  James  were  law- 
ful, then  the  Dodor  condemns  the  Oppofition 
given  to  'em;  but  thofe  Proceedings  being  Illegal, 
the  Oppofition  given  to  them  is  no  where  condemn'd 
by  the  Do!5tor,  nor  hath  this  Paragraph  in  his  Ser- 
mon any  Relation  to  It. 

To  carry  this  yet  further;  Suppofe  that  the 
urging  the  Illegality  of  Refiftance  on  any  Pretence 
whatfoever  had  been  a  Subftantive  Claufe,  and  had 
no  Relation  to,  or  Dependance  upon  any  other 
Claufe  or  Sentence  ;  or  fuppofe  fuch  a  general  Af- 
fertion  can  be  collected  from  any  Part  of  the  Do- 
flor's  Sermon,  yet  it  muft  be  taken  only  for  a  Ge- 
neral Propofition  :  And  if  fuch  General  Propofitions 
are  true  in  the  General,  and  to  a  common  Intent, 
the'  they  are  fubjeci:  to  particular  Exceptions,  yet 
it  is  fubmitted,  whether  the  Doftor  is  not  well  war- 
ranted in  afl'erting  fuch  a  General  Propofition,  with- 
out mentioning  the  particular  Exception  ?  For  all 
General  Rules  have  Exceptions;  and  yet  the  Per- 
fon  that  cites  them,  feldom  or  never  mentions  the 
Exceptions;  for  whenever  fuch  general  Propofiti- 
ons are  urged,  the  E>;ceptions  are  always  underftood 
and  implied.  Aud  there  was  lefs  Reafon  to  men- 
tion the  Exception  in  this  Cafe,  becaufe  it  is  fo 
univevfally  known ;  It  had  the  Concurrence  of  the 
whole  Nation,  and  was  fo  often  eftabliflned  and 
approved  by  the  Legiflature. 

And  the  Doftor  entirely  concurs  with  the  Gen- 
tlemen of  the  Houfe  of  Commons,  that  the  Revo- 
lution is  an  Exception  ;  and  is  not  Adverfary  to  one 
of  the  learned  Managers,    who  was  pleafed  coad- 
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mit.  It  was  the  only  Exception  from  this  General 
Rule.  And  I  fubmit  to  'your  Lordfliips,  if  the 
naming  that  Exception,  would  not  be  a  greater  Re- 
flection on  the  Revolution,  than  the  Preaching 
that  Doftrine  in  general  Terms,  without  naming  it; 
for  to  name  it  now,  fince  the  Revolution,  would  be 
to  fuppofe,  that  it  was  not  implied  and  underftood 
as  an  Exception  out  of  that  General  Propofition, 
before  the  Revolution ;  and  then  the  Exception  is 
to  be  warranted  by  the  Revohirion  ;  which  is  to 
infer,  that  no  Refiftance  was  lawful  'till  the  Revolu- 
tion :  Whereas  \ve  fay,  That  fuch  an  extraordina- 
ry Cafe  as  that  of  the  Revolution,  was  always  im- 
plied as  an  Exception  our  of  that  General  Doftrine, 
and  fo  the  Doctrine  juftifies  the  Revolution. 

And  therefore,  the  Doftor  urging  this  Doftrine  of 
Non-Refiftance  in  f  ich  general  Terms,  as  all  other 
General  Propofitions  are  ufually  urged,  it  is  hum- 
bly fubmitted,  Whether  he  can  for  this  be  efteem'd 
guilty  of  High-Crimes  and  Mifdemeanors;  efpeci- 
ally  fince  this  very  Doctrine  hath  been  affirm'd  in 
fuch  general  Terms,  by  Learned  Men  in  all  Ages, 
by  our  Church,  and  by  the  Legifiatuie  ;  of  which 
I'll  beg  leave  to  give  fome  few'inftanccs. 

When  the  Duke  of  Mmmouth  was  to  be  exe- 
cuted, his  prefent  Grace  the  Archbifhop  of  Canter- 
bury, the  prefent  Lord  Bifliop  of  Bath  and  WeUs, 
the  then  Bifliops  of  Ely  and  Bath  and  WeUs,  were 
appoi^nted  by  the  King  to  attend  his  Grace,  They 
prefs'd  him  to  make  a  particular  Confeflion  of  his 
Crime,  and  to  acknowledge  himfelf  guilty  of  Re- 
bellion: His  Anfwer  was.  He  died  a  Proteflant  of 
the  Church  of  England.  They  replied,  My  Lord, 
If  you  be  of  the  Church  of  England,  ym  ?nufi 
acknowledge  the  Dothine  of  Non-Reftflance  to  be 
true. 

Archbifhop  Tillotfun,  in  his  Letter  writ  to  my 
Lord  Ruffel,  July  20.  1683.  ofters  thefe  Confide- 
rations  concerning  the  Point  of  Refiftance.  "  (i.) 
That  the  Chriftian  Religion  doth  plainly  forbid 
the  Refifting  of  Authority.  (2.)  That  in  the 
fame  Law  which  eftabliflics  our  Religion,  it  is 
declared.  It  is  not  lawful  upon  any  Pretence  what- 
foever to  take  up  Arms  againft  the  King. 

Bifliop  Sanderfon,  in  his  Works,  Pag.  522.  fays. 
No  Conjunct  tire  of  Circumllances  -whatfoever,  can 
make  that  Expedient  to  be  done  at  any  time,  that  is 
of  it  felf,  and  in  the  kind,  unlawful.  Fur  a  Man 
to  take  up  Anns  (Offenjive  or  Defenji've)  againfl  a 
Lawful  Sovereign,  being  a  'Thing  in  its  Nature  fim- 
ply,  and  de  toto  genere,  unlawful ;  ynay  not  be  done 
by  any  Man,  at  any  Time,  in  any  Cafes,  upon  any 
Colour  or  Pretence  whatfoever. 

Thus  your  Lordfliips  obferve,  how  much  higher 
thefe  Great  and  Learned  Men  carried  this  Dodrine, 
than  Doftor  Sacheverell  hath  done  in  liis  Sermon  : 
And  Multitudes  of  Inftances  there  are,  which  fiiew. 
That  it  hath  been  the  Concurrent  and  Univerfal  O- 
pinion  of  all  the  Learned  Men  of  our  Church, 
in  all  Ages,  that  Refiftance  of  the  Sovereign  Pow- 
er is  not  lawful  upon  any  Pretence  whatfoever. 
And  what  Punifliment,  what  Cenfures  have  been 
inflifted  upon,  nay,  what  Fault  has  been  found 
with  any  of  them  to  this  Day?  One  of  the  Learn- 
ed Gentlemen,  to  enforce  the  Legality  of  Refi- 
ftance, was  pleafed  to  urge  the  Original  Contrad, 
as  the  Foundation  of  the  Prerogative  of  the  Crown, 
and  the  Liberties  of  the  People;  and  to  afferr.  Than 
if  the  Supream  Executive  Power  invaded  the  Rights 
of  the  People,  the  Contraft  was  diflblv'd,  and  the 
People  difcharg'd  from  their  Allegiance.  I  will  noc 
5  A  be 
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be  poruive,  as  to  tlie  very  Words,  bu:  I  take  this 
to  be  the  Piirpeit  of  them. 

When  the  Original  Contraft  was  made,  that 
learned  Gentlemen  did  not  think  tit  to  inform  us. 
Was  it  befoic  Ma^mi  Chavta  ?  If  fo,  why  not  com- 
pnz'd  in  it  ?  All  the  Liberties  the  Subjeds  then 
hiid  Claim  to,  being  included  in  that  Aft ;  and  'tis 
much,  a  Thing  of  that  Moment,  and  which  was 
the  Source  andSpring  of  all  their  Liberties,  llrould 
not  be  fo  nuicli  as  mentioned  in  it.  I  never  met 
with  it  in  any  of  om-  Law-Books,  in  my  little  Ex- 
perience.—  1  never  heard  it  urg'd  in  any  Court 

before.  Was  it  before  the  Statute  of  2  5  Edw.  IlL  ? 
I  never  kiiew  it  pleaded  to  any  Indiifcment  for 
Hiqh-Trealon,  nor  objected,  to  enervate  or  take  oft" 
the  Force  of  that  Statute  :  And  our  Law-Eooks  be- 
in"  iilent  in  it,  I  think  it  is  too  tender  a  Point  for 
lis,  who  are  no  Mem.bers  of  any  Part  of  the  Lcgifla- 
ture,  to  meddle  with.  And  therefore,  "till  the  Legi- 
flature  have  declar'd  what  the  Original  Contract  is, 
and  determin'd  what  kCt  of  the  Supream  Executive 
Power  (liall  amount  to  a  Diflblution  of  that  Ori- 
ginal Contract,  and  difcharge  the  Subjcfts  from 
their  Allegiance ;  I  muft  beg  Pardon,  it  I  think, 
that  as  to'Refiftance  in  general,  the  Law  ftands  ftill 
upon  the  Foot  of  the  25th  of  Ed-^ardlll.  and  that 
all  Refiftance,  except  in  the  Cafe  of  the  Revoluti- 
on, is  ftill  Treafon  within  that  Aft. 

But  to  give  fomc  further  Inftances,  in  Vindicati- 
on of  the  Doftrine  of  Paffive  Obedience  and  Non- 
Refiftance.  Archbifhop  T^Z/or/cK,  in  his  Letter  to 
the  Lord  RulJell,  fays.  The  DoBrine  of  Non-Refi- 
ftance  is  the  Dotliine  of  all  Proteflaut  Churches :  I 
may  add,  it  was  the  Doftrine  of  Chrift  and  his  A- 
poftles:  It  was  the  Doctrine  in  David's  Time;  for 
jt  was  this  Doftrine  that  reftrained  David  from  of- 
fering Violence  to  King  Saul,  tho'  that  King  fought 
to  take  away  his  Life.  It  was  that  Holy  Man's  O- 
pinion,  that  he  could  not  lift  i/p  his  Hand  agninft 
the  Lord's  Amiuted,  and  be  guiltlejs.  Can  it  be 
done  now  with  greater  Innocence  than  it  could 
then  ?  Is  the  Perli'n  of  the  Lord's  Anointed  now 
lefs  fltcred  than  it  was  then?  Or  have  the  People 
now  a  greater  Liberty  to  refift,  than  David  had 
then?  My  Lords,  One  of  the  learned  Gentlemen 
laid.  That  in  Pvefpcc't  of  the  Patriarchal  Right,  it  is 
a  Doftrine  as  old  as  Ada7n,  and  I  will  not  pretend 
to  carry  it  further. 

The  next  Thing  therefore  to  be  confider'd,  is. 
Whether  this  Doftrine,  that  is  of  fo  great  Anti- 
quity, has  had  any  Alteration  ;  whether  it  hath 
been  preach'd,  or  urg'd  in  any  other  Terms  tince 
the  Revolution,  than  it  was  before.  Bifhop  Beve- 
ridge,  in  a  Book  call'J  Private  Thoughts  upon  Reli- 
gion, Pag.  247,  249,  250.  fays,  Upon  any  feeining 
real  Default  or  Deftti  of  our  Sovereign,  rae  are 
to  be  more  earnefi  in  our  Prayers  and  Inteneffion 
for  him  ;  but  upon  no  Account  to  fight  or  rebel 
againft  him.  This  Hook  had  her  Majefty's  Royal 
Licenfe,  and  was  counterfigned  by  n  Noble  Lord, 
eminent  for  Learning,  and  her  Majefty's  Principal 
Secretary  of  State  ;  I  mean,  the  Right  Honoura- 
ble the  Earl  of  Sunderland. 

I  beg  leave  to  cite  next  a  learned  Gentleman, 
whole  Af/eftion  to  the  Government,  and  Under- 
ftp.nding  in  Antiquity,  no  body  can  doubt :  'Tis 
Dr.  Rennet,  who  in  his  Sermon  preach'd  before  the 
Houfe  of  Commons,  January  30,  1705.  fays,  This 
is  the  true  Foundation  of  that  iwmnon  Axiom,  The 
King  can  do  no  IVrvng  ;  becaufe  there  is  no  Right 
nor  Remedy  againft  his  Royal  Perfon.  And  in  the 
lame  Sermon  he  lays,    I:  ivas  declarative  of  cur  0- 


riginal  Conftitution,  (which  one  ivould  think  fhould 
be  the  Original  Contraft,  unlets  the  Original  Con- 
traft  and  the  Original  Conftitution  differ)  that  our 
Legiflature,  upon  Occafion  of  this  Day  icould  have 
it  exprefs'd,  That  by  the  Undoubted  and  Fundarnen- 
tal  Laws  of  this  Kingdom,  neither  the  Peers  of  this 
Realm,  nor  the  Comtnons,  nor  Both  together,  in  Par- 
liament, or  out  of  Parliament,  nor  the  People,  col- 
leBively  or  reprefentatively,  nor  any  other  Perfuns 
whatfoever,  ever  had,  have,  or  ought  to  have,  any 
Coercive  Power  ever  the  Perfons  of  the  Kings  of 
this  Reahn.  And  I  think  it  is  e\-ident,  where 
there  can  be  no  Coercive  Power,  there  cannot  be 
any  Reliftance.  This  was  but  in  the  Year  170). 
And  was  the  Original  Contraft  found  out  fince  ? 
If  not,  then  it  is  plain,  the  Commons  did  not  chink 
this  Doftrine  to  derogate  from  that  Contraft,  or 
to  refleft  upon  the  Revolution  ;  for  the  Doftor  had 
the  Thanks  of  the  Commons  for  his  Sermon,  and 
their  Order  to  Print  it. 

I  do  moft  readily  concur  with  the  learned  Gen- 
tlemen of  the  Houfe  of  Commons,  That  that  Re- 
verend Bench  is  till'd  with  Fathers  of  the  Church, 
who  are  as  great  an  Ornament  to  it  for  Learning 
and  Piety  as  any  of  their  Predecelfors,  and  are  moft 
jtiftly  famed  for  their  Religious  Moderation  ;  and 
therefore  Inftances  of  their  aflerting  this  Doftrine 
fince  the  Revolution,  will  have  the  greateft  Weight 
with  your  Lordfnips,  and  tend  the  moft  to  the  Sa- 
tisfaftion  of  that  Honourable  Houfe,  upon  whole 
Impeachment  the  Doftor  is  brought  hither. 

The  Bifhop  of  St.  Afaph,  in  his  Sermon  on 
the  3cth  of  ^January,  1699.  preached  before  the 
Lord-Mayor,  Pag.  18.  fays.  It  is  plain,  that  a  Go- 
vern?nent  cant  p'ffibly  fuhfifi  for  any  Time,  where 
any  Kind  of  Violence  is  allowed  againfi  the  Magi- 
ftrate :  Government  is  at  an  End,  where  Rulers  are 
expos'd  to  popular  AJfaults. 

The  Bilhop  of  Lincoln,  in  his  Sermon  preach'd 
before  your  Lordfliips  the  30th  of  January  ijcS. 
pag.  15,  16,  17,  fays,  W}ere-ever  that  Supream 
Power  and  Authority  is  lodg'd,  or  in  whcmfoever  it 
re  fides,  we  are  bound  to  pay  either  an  Active  or 
Pafftve  Obedience,  mufi  either  do  what  it  requires, 
or  fuffer  what  it  inflicts.  This  is,  without  Controverfy, 
the  flanding  DuBrine  of  Chriftianity,  and  has  been 
confirm'd  by  the  Practice  of  the  beft  Chriftians  in  all 
Ages  of  the  Church.  My  Lord  Bifhop  likewife  cites 
the  Words  of  the  Statute  of  the  1 2th  of  Charles  II, 
which  were  mentioned  by  Dr.  Kennet ;  your  Lord- 
fhips  were  pleated  to  thank  my  Lord  Bithop  for 
this  Sermon,  and  defired  him  to  Print  it. 

My  Lord  Archbithop  of  York,  in  his  Sermon 
Preached  before  your  Lordthips  in  1700,  has 
ftated  this  Doftrine  fo  fully  and  clearly,  that  it  is 
not  capable  of  the  leaft  Contradiftion  or  Doubt : 
His  Grace  expreftes  himfelf  thus:  That  there  is 
fuch  a  Submiffion  due  from  all  SubjeEis  to  the  Su- 
pream Authority  of  the  Place  where  they  Live,  as 
f?all  tie  up  their  Hands  from  oppofing  or  refifting  it 
by  Force,  is  evident  from  the  very  Nature  and  Ends 
of  Political  Society ;  and  I  dare  fay,  there  is  not  that 
Country  upon  Earth,  let  the  Form  of  their  Govern- 
7nent  be  what  it  will,  (Abjolute  Monarchy,  Arifto- 
cracy,  or  Commonwealth)  where  this  is  not  a  Part 
of  the  Conftitution.  SubjeEis  muft  obey  Pajfively, 
where  they  cannot  obey  Actively,  otherwife  the  Go- 
vernment would  be  precarious,  and  the  Pubhck  Peace 
at  the  Mercy  of  every  Malecontent  ;  and  a  Door 
would  be  fet  open  to  all  the  JnfurreBions,  Rebel/ions, 
and  Treafons  in  the  IJ/orld.  Nor  is  this  only  a  State- 
DoBrine,  but  the  DoBrine  alfo  of  Jefus  Chrift ;    and 
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that  a  necejfayy  and  indifpei!j%le  one  too,  as  fifffi- 
cieiitly  appears  from  thoje  famous  IVords  oj  St. 
Paul'j^  Rom.  xiii.  1,2.  zvhich  are  fo  plain  that  they 
ueed  no  Comment :  So  that  Jo  lung  as  this  'Text  /lands 
in  our  Billies,  the  DcBrine  of  Non-Refjlance  or  Paf- 
Jive  Obedience  inuft  be  of  Obligation  to  all  Chri- 
fiians. 

Is  not  this  Doftrine  confirm'd  by  our  Church  in 
her  Homilies,  and  enjoin'd  to  be  read  on  certain 
Days  in  the  Church  ?  Are  not  thefe  HomiHes  al- 
lowed by  the  Articles?  Are  not  thefe  Articles  efta- 
bliili'd  by  the  13th  of  £/;z-.  Chap,  xi v  ?  And  is  not 
that  very  Act  confirm'd  and  made  perpetual  by  the 
Aft  of  Union  made  in  the  fifth  Year  of  her  Ma- 
jefty  ?  Is  it  not  likewife  ratify 'd  and  eflablifh'd  by 
the  Legillature,  by  the  Aft  of  the  12th  of  Charles 
the  Second,  cited  in  the  Sermons  of  the  Bifhop  of 
Lincoln  and  Dr.  Kennet ;  by  the  Aft  of  the  13th  of 
Charles  the  Secon3  ?  For  that  Aft  of  the  13  th  of 
Charles  the  Second,  Chap.  \v.  obliges  all  Minifters,  &c. 
to  fubfcribe  a  Declaration  :  The  hrfl:  Part  whereof 
Ivas  this,  /  A.  B.  do  declare  that  it  is  not  lawful 
zipon  any  Pretence  luhatfcever  to  take  up  Aitns 
againft  the  King.  Was  not  that  Declaration  to  be 
Swore  to  by  all  Officers  of  Corporations,  by  the 
Corporation- Aft;  by  all  Lieutenants,  Deputy-Lieu- 
tenants, and  all  Officers  and  Soldiers  of  the  Mili- 
tia, by  the  Militia-Aft  ?  And  can  any  Man  doubt 
the  Truth  of  that  Doftrine,  which  the  LegiQature 
has  obliged  the  greateft  Part  of  the  Nation  fo  fo- 
lemnly  to  fubfcribe  and  fwear  to?  We  have  collefted 
many  more  Inftances  of  this  kind,  which  we  will 
offer .  to  your  Lordihips  in  the  Courfe  of  our 
Evidence. 

Thus  your  Lordfliips  obferve  how  this  Doftrine 
liath  been  preach'd  and  maintain'd  by  Archbilhops, 
Bifhops,  and  eminent  Divines,  confirm'd  and  efta- 
blilVd  by  the  Church  ;  and  by  the  Legillature:  And 
is  this  Doftrine  alter'dj  or  hath  it  receiv'd  any  Di- 
minution or  Rcftriftion  by  the  Revolution  ?  I  will 
not  prefume  to  fay,  but  are  in  your  Lordlhip's  Judg- 
ment, on  the  Confideration  of  the  feveral  Sermons 
before-mention'd,  Preach'd  and  Publiffi'd  with  the 
refpeftiveApprobationof  both  Houfes  of  Parliament 
fince  the  Revolution.     I  befeech  your  Lordffiips, 
How  manyRevolutions  have  there  been  in  this  King- 
dom,  and  yet  this  Doftrine  always  continued  the 
fame  ;  and  I  fubmit,  whether  we  have  not  the  Au- 
thority of  your  Lordfhips  on  this  very  Point ;    for 
in  a  Sermon  preach'd  before  your  Lordfliips  on  the 
50th  of  fanuary  1702,  by  my  Lord  Biffiop  of  Car- 
lijle,    his  Lordthip  exprelVes   himfelf  thus.      Our 
Foundations,    'tis  to  be  hoped,    are  not  /hakcn  by    the 
IVeight    of  thofe  many  great    and   extraordinary  Re- 
niolutions    that   have  paffed  upon   us.       'The    All-tvife 
Providence  of   God  has  frequently    of  late    (and,    as 
fume  of  us  always  thought,    very   gracioufly)  e.:changd 
cur  Governors ;    but   ij   we  ungratefully  alter  our  No- 
tions of  the  Divine  Right  of  Government,    and  throw 
off   our  Antient    and    Primitive    Rules   of  Obedience, 
ice  fiall    make  an   uinvorthy   Return   Jor   the  Mercies 
we  have  received,      I  hope  I  may  have  your  Lord- 
fhips leave   to  conclude  your  Lordfliips  are  of  the 
fame  Opinion,     fince  my   Lord  Bifliop  had   your 
Lordfnips  Thanks  for  his  Sermon,  and  your  Defire 
to  Print  it.     1  alfo  prefume  to  offer  it  to  your  Lord- 
fr.ips  Confideration,  whether  this  very  Doftrine  be 
not  eftabiiflied  and  enjoin'd  under  the  Obligation  of 
an  Oath,  by  the  Legiflature,  in  the  Reign  of  his  late 
Majefty,  and  of  her  prefent  Majefly;  I  mean  in  the 
Abjuration-Oath,  in  which  Oath  there  is  thisClaufe, 
viz..    And  I  do  Swear  that  I  will  bear  Faith  and  True 


Allegiance  to  her  Majejly,  and  Her  will  defend  to  the 
utmo/l  of  my  Pozver  againft  all  Traiterous  Ccnfpiracies 
whatfoever,  which  fliall  be  made  againft  her  Perjun, 
Crown  and  Dignity.  I  believe  it  will  not  be  deny'd 
by  any  Lawyer,  that  taking  up  Arms  againll  her  Ma- 
jefly  is  High-Treafon,  by  the  Statute  of  the  :5th 
of  Edward  the  Third  ;  and  therefore  the  Parliament 
having  enjoin'd  all  Perfons  in  Office,  &c.  to  defend 
her  Majefl:y  againft  all  Traiterous  Ccnfpiracies  nnd 
Attempts,  fliew,  that  it  wras  their  Opinion,  that 
the  taking  up  Arms  and  refifting  her  Majefty,  upon 
any  Pretence  whatfoever,  is  unlawful ;  becaufe 
wherefoever  Refiftance  is  lawful,  the  Defence  muft 
be  unlawful. 

I  would  only  beg  leave  to  add,  that  the  Punifl-i- 
ment  inflifted  by  our  Law  in  this  World  for  Re- 
fiftance, and  the  Judgment  denounc'd  againft  it  in 
the  next,  fufficiently  evinces  the  Illegality  of  it. 
Taking  up  Arms  and  Refifting  againft  the  Qiieen, 
by  the  Statute  of  the  25th  of  Edward  the  Third,  is 
High-Treafon;  the  Punifhment  of  which  is  to  be 
Drawn,  Hang'd  and  Quarter'd.  And  in  what  Con- 
dition they  are  to  be  in  a  future  State,  Sr.  Paul  in- 
forms us:  For  he  fays,  They  that  reftft  ftjall  receive 
to  themfelves  Damnation.  And  furely  no  Body  will 
conteft  the  Truth  of  that  Doftrine,  the  Breach  of 
which  is  attended  with  fuch  difmal  Confequences, 
I  hope,  therefore,  fince  this  Doftrine  has  been  fo 
univerfally  preached  and  approved,  tiie  Preaching  of 
it  now  fliall  not  be  thought  to  refleft  on  the  Revo* 
lution,  more  than  it  has  done  hitherto,  fince  her 
Majefty's  happy  Acceffion  to  the  Throne;  and  more 
than  it  did  in  the  Reign  of  his  late  Majefty,  who 
was  the  glorious  Inftrument  of  that  happy  Revo- 
lution. Was  not  his  Majefty  appriz'd  of  the  Ne- 
ceffary  Means  by  which  the  Revolution  was  brought 
about  ?  Had  not  his  late  Majefty  as  tender  a  Regard 
for  the  Honour  of  the  Revolution,  as  any  Body  elfe 
can  be  fuppofed  to  have?  No  body  can  doubt  it : 
And  yet  this  Doftrine  was  preach'd  in  his  Time,  in 
as  general  Terms  as  the  Doftor  has  preach'd  it ;  and 
not  only  without  Objeftion,  but  with  the  Approba- 
tion of  his  Majefty,  and  both  Houfes  of  Parliament. 
And  if  all  this  will  not  vindicate  the  Doftrine  ;  yer, 
I  hope,  it  will  at  leaft  excufe  the  Doftor  from  be- 
ing a  Criminal. 

Can  he  be  a  Criminal  for  Preaching  that  Doftrine 
which  has  been  aflerted  by  fo  many  Archbiffiops,  Bi- 
(hops,  and  other  eminent  Divines,  not  only  with  Im- 
punity, but  even  with  the  Approbation  of  both  Houfes 
of  Parliament  ?  That  Doftrine  which  is  enjoin'd  by 
our  Church,  ratify 'd,  confirm'd  and  eftablifti'd  by 
the  Legiflature,  and  which  is  the  Doftrine  of  all  thi 
Proteftant  Churches  in  the  World,  which  was  the 
Doftrine  of  our  Saviour  himfelf,  and  v/hich  hath 
been  the  Doftrine  ever  fince  Adam,  and  will  con- 
tinue fo  as  long  as  there  is  a  Bible  upon  Earth  ? 

Can  a  Man  be  a  Criminal  for  Preaching  the  Do- 
ftrine of  Paffive  Obedience  and  Non-Refiftance, 
tho'  without  Reftriftion  and  Limitation,  while  we 
are  fo  happy  as  to  have  her  Majefty  to  Reign  over 
us,  upon  whofe  Life  the  Welfare  and  Happinefs  of 
thefe  Nations  depend,  as  much  (I  hope  I  may  be 
excus'd  if  I  fay  morej  than  the  Welfare  of  any  Na- 
tion ever  did  upon  the  Life  of  any  Prince  whatfoever 
fince  the  Foundation  of  theWorld  ?  And  therefore 
we  are  fure  your  Lordfhips  will  not  lelTen  her  Se- 
curity ;  and  the  rather,  becaufe  it  is  impoffible, 
during  her  Majefty's  Life,  any  Invafion  or  the  leaft 
Attempt  fliould  be  made  upon  that  Religion,  that 
Liberty  and  Property,  for  thePrefervationof  which 
fhe  run  lo  great  a  Hazard. 

5  A  3  This 
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This  is  what  I  humbly  oft'er  to  your  Lordfiiip^s, 
on  behalf  of  my  Client,  on  this  Head.  And  tho'  I 
liP-vementioned'thefelnftances,  tofhowin  what  ge- 
neral Senfe  the  Dodrine  of  Pafiive-Obedience  has 
been  preached,  and  chat  if  the  Doftor  had  aflerttd  it 
in  fuch  general  Terms,  he  could  be  no  more  a 
Criminal  than  others;  yet  it  mull  be  always under- 
ftood  that  he  does  not  alVert  it  in  fuch  general 
Terms,  but  only  allerts  the  utter  Illegality  of  Re- 
fiftance  to  the  Supreani  Power  in  all  Things 
lawful. 

Before  I  quit  this  Article,  I  would  take  notice,  it 
has  been  objefted,  that  it  is  highly  improper  and 
unfeafonable  for  Divines  in  their  Pulpits  to  meddle 
with  Matters  of  this  Nature  :  In  anfwer  to  which, 
I  would  (bcfides  the  Injunftion  that  the  Apoftles 
have  laid  on  their  Succertbrs,  to  put  People  in  Mind 
of  being  fubjetl  to  Principalities  and  Powers)  hum- 
bly offer  to  your  Lordfhips  Confideration,  a  bold 
and  ieditious  Paragraph  in  a  Pamphlet  Printed  in 
1705,  call'd,  The  Review,  which  hath  this  Para- 
graph, If  the  next  Parliament  /Imild  purfue  the 
Steps  (f  the  laft,  the  Nation,  in  my  Opinion,  will  be 
fo  much  nearer  that  Crifis  of  Time,  -when  Englilh 
Liberty  being  brought  to  the  lafl  Extremity,  mufi 
open  the  Magaz,ine  of  Original  Power.  The  fame 
Author,  fpeaking  of  the  Family  of  ^the  Stuarts, 
calls  it  the  Line  of  all  the  World,  jam'd  for  Blood, 
and  that  had  ravaged  the  befl  Families  of  the  King- 
dom, And  in  another  Paragraph  he  fays.  In  fiort, 
if  Jure  Divino  comes  upon  the  Stage,  the  Queen  has 
m  more  Title  to  the  Crown  than  my  Lord  Mayor's 
Horfe  :  All  the  People  are  bound  by  the  Laws  of 
God  to  depofe  Her  as  an  Ufurper,  and  reftore  their 
Rightful  and  Lawful  King,  James  the  Third.  If  there- 
fore to  defame  the  whole  Line  of  her  Majefty;  to 
alTert  that  the  Pretender  has  an  Hereditary  Right  to 
the  Crown  ;  if  telling  the  People,  if  they  do  not 
like  the  Parliament,  they  muft  have  Recourfe  to  the 
Magazine  of  Original  Power,  be  not  founding  a 
Trumpet  to  Rebellion,  and  does  not  make  this 
Doftrine  feafonable  and  neceflary  to  be  preach'd  at 
this  Time,  we  fubmit  it  to  your  Lordfhips.  And 
therefore,  I  humbly  hope,  that  inftead  of  laying  a 
Brand  of  indelible  Infamy  on  this  Doctrine,  your 
Lordfhips,  for  the  Prefervation  of  her  Majefty, 
and  her  Succelfors,  and  for  the  fecuring  the  Peace 
of  the  Kingdom,  will  convey  this  Doftrine  as  entire, 
and  in  as  full  Force,  down  to  Poflerity,  as  it  was 
tranfmitted  to  your  Lordfhips  by  your  Noble  Pro- 
genitors. 

And  as  to  what  one  of  the  Honourable  Gentlemen 
concluded  with,  viz,.  That  your  Lordfhips  would 
direft  what  Doftrine  the  Miniflers  fhould  Preach  : 

If  there  be  any  Doftrine  in  the  Bible  not  proper 
to  be  preach'd ;  if  there  be  any  Doftrine,  except 
that  of  the  Deity,  of  greater  Antiquity  than  this, 
which  commences  from  Ada?n,  or  is  more  ufeful  or 
neceflary  for  the  Prefervation  of  the  Government, 
then  we  fubmit  this  Doftrine  Ihould  be  let  alone. 
Upon  the  whole  Matter,  I  am  in  your  Lordfhips 
Judgment,  if  upon  Confideration  of  what  hath  been 
laid,  your  Lordfhips  can  be  of  Opinion,  that  the 
Doftor  is  guilty  of  the  High  Crimes  and  Mifdemea- 
nors  contain'd  in  the  Firft  Article. 

\/[    r\     IV  /f  ^  ^  '^  pleafe  your  Lordfhips,  After 

prefled  by  the  Gentlemen  that  have  gone  before  me, 
of  the  Dcftrine  of  Non-Refiftance  (which  is  fo 
well  eftabliftied  by  the  Opinion  of  the  Fathers  of  the 
Church,   and  founded  on  the  Laws  of  the  Land)  I 


fhould  think  my  felf  x'ery  unmannerly  to  fpend  your 
Lordfliips  Time,  in  repeating  it  in  worfe  Words.  I 
beg  leave  only  to  make  a  few  Remarks:  Firfl  on 
fome  Generals,  and  then  to  add  a  few  Words,  and 
draw  an  Inference  or  two  from  one  Law  that  has 
not  yet  been  taken  Notice  of. 

My  Lords,  We  readily  join  with  the  Gentlemen 
who  managed  on  behalf  of  the  Houfe  of  Commons, 
in  defiring  your  Lordfhips  to  afl'ert  Fundamentals ; 
and  defire  your  Lordfliips  to  confider  the  Antient 
Legal  Conflitution  of  the  Kingdom.  This  xve  rea- 
dily comply  with  them  in,  and  doubt  not  but  your 
Lordfhips  will  do  it. 

My  Lords,  There  was  fome  Notice  taken  of  the 
Time  and  Place  where  this  Sermon  was  preach'd ;  and 
it  was  faid  by  one  of  the  Gentlemen,  that  it  was  aa 
improper  Time,  becaufeit  was  aDottrine  fit  only  to 
be  preach'd  in  the  Reign  of  a  bad  Prince,  but  not  of 
a  good  one.  My  Lords,  indeed  I  am  at  a  Lofs  to 
underfland  that :  I  think,  if  at  any  Time,  it  is  fea- 
fonable when  we  have  fo  gracious  a  Princefs  upon 
the  Throne,  much  rather  than  in  the  Reign  of  a 
Tyrant  or  Ufurper. 

My  Lords,  This  Doftrine  has  been  made  appear 
to  your  Lordfhips  to  be  confonant  to  the  Laws  of 
God,  and  the  Laws  of  the  Land  ;  and  when  v/e 
have  laid  before  your  Lordfhips  our  Proofs  that  have 
been  opened,  I  hope  your  Lordfhips  will  allow  we 
have  proved  our  Cafe. 

The  Gentlemen  of  the  other  Side  faid  they  had 
proved  their  Articles  :  But  how  ?  In  no  other  way 
than  by  reading  the  Sermon,  which  we  hope  fhall 
be  permitted  to  fpeak  for  it  felf. 

My  Lords,  It  was  faid,  that  the  Municipal  Laws 
of  the  Land  fignify  nothing  only  in  Times  of  Peace. 
What  the  Meaning  of  that  is,  I  know  not,  unlefs 
that  the  Laws  muft  be  filent  in  the  Time  of  War; 
but  the  way  to  maintain  Peace,  and  to  prevent 
Blood  and  Wars  at  Home,  is  to  preferve  our 
Laws. 

My  Lords,  It  has  been  likewife  urg'd  as  a  Maxim, 
That  there  can  be  no  Right,  but  there  mufi  be  a  Re~ 
medy  to  preferve  it.  And  thereupon  it  was  hinted, 
as  if  there  were  fome  fecret  Right  vefled  in  the 
People  to  do  fomething  they  did  not  think  fit  to 
name.  That  faying,  my  Lords,  I  take  to  be  a 
Maxim  in  the  Law,  and  to  relate  only  to  Legal 
Matters,  and  the  Meaning  of  it  to  be.  That  when 
any  Man  has  a  Property,  the  fame  Law  that  gives 
Property,  gives  him  a  Remedy,  if  the  fame  be 
invaded.  But  I  never  underftood  that  Maxim  to 
be  meant  of  a  Remedy  by  Force ;  and  I  am  fure, 
in  moft  Cafes,  fuch  a  Remedy  is  worfe  than  the 
Difeafe. 

My  Lords,  We  would  not  be  thought  (I  am  fure 
no  Gentleman  of  our  Side  would  be  thought)  in 
the  leaft  to  refleft  on  the  Revolution  mentioned  in 
the  Impeachment ;  nor  does  any  thing,  as  we  think, 
that  the  Dodor  has  faid  in  his  Sermon,  in  the  leaft 
look  that  way.  The  general  Pofition  of  the  utter 
Illegality  of  Refilling  the  Supream  Power,  does 
(as  it  has  been  obferv'd  already)  imply  in  it  a  Con- 
dition, (which  perhaps  may  extend  to  fome  other 
Cafes) ;  and,  as  we  fay,  extends  to  that  of  the 
Revolution. 

One  of  the  Managers  inftanced  in  the  Fourth 
Command,  which  in  general  forbids  any  Work  to 
be  done  on  the  Lord's  Day ;  and  yet,  fays  he. 
Works  of  Neceflity  and  Mercy  are  allowed  to  be 
done  on  that  Day,  and  are  an  implied  E.xception. 
The  like  we  fay  of  the  implied  Exception  to  the 
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general  Dofiilne  laid  down  by  the  Dodor  of   the 
illegality  of  Refiftance. 

My  Lords,  Certainly  there  is  no  room  to  fup- 
pofe  any  Refleftion  to  be  made  on  his  late  Majefty  ; 
for  furely  his  Majefty  wanted  no  Excufe  for  his 
coming  hither ;  nor  could  he  be  guilty  of  any  thing 
that  we  properly  call  Refiftance.  He  was  a  Sove- 
reign Prince,  and  might  do  what  he  thought  fit. 
He  owed  no  Allegiance  to  any  one,  fo  could  not  be 
faid  to  refift,  in  the  Senfe  Refiitance  bears  in  the 
Doftor's  Sermon,  which  is  the  Reliftance  by  Subjefts 
to  the  Supream  Power. 

My  Lords,  I  now  beg  Leave  to  mention  the  Aft 
of  the  fecond  Year  of  King  William  and  Queen 
Mary,  entituled.  An  Atl  for  a  general  Pardon  \  by 
the  laft  Claufe  whereof  it  is  provided.  That  nothing 
in  that  A^  /hall  extend  to  Pardon,  or  difcbarge  any 
one  for  counfelling  or  procuring  the  raijing  War 
againfl  their  Majefiies,  after  the  1 3  th  Day  of  February, 
1688,  tinkfs  fuch  Perfon  fhall  before  the  26th  of 
July  take  the  following  Oath.  Then  follows  the 
Oath  of  Allegiance.  From  hence  I  beg  Leave  to 
make  an  Inference  or  two  ;  Firft,  That  it  was  the 
Senfe  of  the  Legiflature  at  that  Time,  that  thofe 
Perfons  that  contrived  or  abetted  the  raifing  War 
againft  their  Majefties  after  they  came  to  the  Crown, 
were  guilty  of  a  High  Crime,  and  flood  in  need  of 
a  Pardon.  So  that  if  any  thing  had  fliaken  the  Do- 
ctrine of  the  Illegality  of  Refiftance,  here  Refiftance 
is  made  as  Criminal  as  it  was  before.  Secondly,  It 
appears  by  that  Claufe  to  be  the  Opinion  of  the 
LegiHature,  that  by  the  Oath  of  Allegiance,  as  it  is 
now  framed,  this  Doftrine  of  the  utter  Illegality  of 
Refiftance  is  firmly  eftabliftied.  For,  my  Lords, 
To  whatPurpofe  fiiould  that  Oath  be  made  the  Con- 
dition of  a  Pardon  for  having  refifted,  unlefs  they 
thought  that  Oath  laid  an  Obligation  on  the  Perfons 
taking  it  not  to  do  fo  again  ? 

My  Lords,  That  Conftruftion  which  fome  of  the 
Managers  for  the  Commons  put  on  the  Doftor's  Ser- 
mon, that  this  Notion  of  Non-Refiftance  could  only 
be  applied  tofomebody  beyond  Sea,  we  think  to  be 
very  hard  and  ftrained  :  I  am  fure  it  don't  appear 
from  any  thing  the  Doftor  has  faid  in  his  Sermon; 
but  the  contrary  plainly  appears ,-  for  the  Doftor 
doth  alTert  her  Majefty's  Hereditary  Right,  and  yet 
doth  not  refleft  on  the  Revolution ;  for  though  he 
fpeaks  of  her  Majefty's  Hereditary  Right,  he  does 
not  any  where  fay,  that  (he  has  no  other  than  an 
Hereditary  Right  in  her.  And  it  was  owned  by  one 
of  the  Gentlemen  that  managed  for  the  Houfe  of 
Commons,  that  his  late  Majefty  had  a  fingle  Right 
by  the  Aft  of  Settlement;  but  that  her  Majefty  has 
a  twofold  Right,  a  Right  according  to  the  Aft  of 
Settlement,  and  an  Hereditary  Right  too. 

My  Lords,  There  has  been  a  great  deal  of  Time 
fpent,  therefore  I  fhall  only  make  this  one  Remark 
further,  that  is.  That  the  learned  Managers  for  the 
Houfe  of  Commons  have  drawn  very  many  Infe- 
rences, by  their  Skill  and  Ingenuity,  from  Paflages 
jn  the  Doftor's  Sermon,  which  I  believe  none  of 
your  Lordfliips  can  think  the  Doftor  ever  thought 
of,  when  he  was  compofing  his  Sermon,  or  deliver- 
ing it  in  the  Pulpit. 
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Y  Lords,  I  am  likewife 
_  aflign'd  Council  for  Doftor 
Sacheverell ;  but  if  he  has  been  reprefented  by  the 
learned  Managers  in  his  proper  Colours,  if  he  has 
been  fet  before  your  Lordfhips  in  a  true  Light,  and 
with  his  Mask  off,  I  muft  beg  leave  to  fay,  that 
nothing  lefs   than   the   Commands  of  this   Ho- 


nourable Houfe  could  prevail  with  any  one  to 
appear  in  his  Defence.  If  he  is  a  Mover  of  Se- 
dition, and  an  Underminer  of  the  Proteftant  Sue- 
ceffionand  prefenc  Eftablifhment;  if  he  has  foment- 
ed deftruftive  Divifions,  and  excited  his  Fellow- 
Subjefts  to  Arms  and  Violence,  and  has  taken  all 
Advantages  to  vent  his  feditious  Notions  in  the 
moft  publick  Manner,  I  muft  humbly  think  that  no 
Body  would  dare  to  open  his  Mouth  in  his  Behalf 
in  the  Face  of  the  Government,  and  before  the  uni- 
ted Legillature  of  the  whole  Kingdom.  I  proteft 
for  my  felf  I  \vould  not  do  it,  and  I  believe  I  may 
fay  the  fame  for  all  the  Gentlemen  that  have  fpoke 
before  me. 

My  Lords,  the  general  Part  of  thefe  Articles  has 
been  already  largely  fpoken  to,  and  I  (hall  therefore 
apply  my  felf  dire<:ily  to  the  firft  Article,  and  the 
firft  Branch  of  that  Article,  which  has  been  made 
the  Ground  of  this  whole  Accufation,  'viz..  That  he 
does  fuggefi  and  maintain  that  the  necejfary  Means 
iifed  to  bring  about  the  late  happy  Revolution  were 
Odious  and  Unjujlifiable.  I  muft  own  this  is  a 
Charge  of  a  very  high  Nature,  and  has  been  aggra- 
vated to  the  utmoft  by  the  great  Pains  that  the  Gen- 
tlemen of  the  Honourable  Houfe  of  Commons  have 
taken,  and  the  elaborate  Speeches  that  have  been 
made  on  this  Head, 

My  Lords,  The  Juftice  of  the  Revolution  is  too 
plain  to  need  any  Vindication,  every  one  of  us  is 
fenfible  of  the  happy  Effefts  of  it;  and  therefore 
for  any  one  to  caft  black  and  odious  Colours  on  it, 
would  be,  as  has  been  truly  faid  by  the  honourable 
Managers,  a  Reflexion  on  his  late  Majefty,  and  muft 
king  a  foul  Imputation  on  her  prefent  Majefty  and 
Government ;  which,  if  the  Revolution  be  Unjufti- 
fiable,  muft  be  an  Ufurpation,  and  all  her  Subjects 
Rebels. 

My  Lords,  The  Claufe  made  ufe  of  to  prove  this 
Part  of  the  Article,  is  in  the  i  ith  Page  of  the  Ser- 
mon at  St.  Paul's,  and  has  been  often  read ;  The  grand 
Security  of  our  Government,  and  the  very  Pillar  on 
which  it  ftands,  is  founded  upon  the  fteady  Belief 
of  the  Subjects  Obligation  to  an  abfolute  an  uncon- 
ditional Obedience  to  the  Supream  Power  in  all  Things 
lawful,  and  the  utter  Illegality  of  Refiftance  tipon 
any  Pretence  whatfvever.  This,  my  Lords,  is  the 
Ground  of  the  Commons  Impeachment,  becaufe 
here  they  fay  the  Doftor  condemns  all  Refiftance, 
and  in  that  the  Refiftance  which  was  neeeflary  to 
be  made  ufe  of  at  the  Revolution. 

Whether  what  is  here  laid  down  be  agreeable 
to  the  Doftrine  of  the  Church  of  England  is  not 
my  Province  to  determine,  neither  (hall  I  now  mil- 
fpend  your  Lordlhips  time  in  eftablifliing  this  Do- 
ftrine ;  that  has  been  already  fufficiently  done,  and 
theDoftorhimfelf  abundantly  vindicated,  from  the 
Doftrine  of  St.  Paul  himfelf,  from  the  exprefs  Do- 
ftrine of  the  Church  of  England  fet  forth  in  her 
Homilies,   from  the  Writings  of  Bifliops  and  Di- 
vines dead  and  living,    from  the  known  and  unre- 
peal'd  Laws  of  the  Land,  and  from  the  Reafonable- 
nefs  of  laying  down  a  general  Rule  without  any  Ex- 
ception.    What  farther  Vindication  can  be  neeefla- 
ry ?  Or  how  can  a  good  Subjeft  of  the  Realm,  and 
a  true  Son  of  the  Church,  better  niake  his  Defence, 
than  from  the  Laws  of  the  one,  and  the  Doftrines 
of  the  other  ?  But  becaufe  the  great  Objeftion  has 
been,  That  this  Doftrine  is  here  laid  down  with- 
out any  Limitation  or  Exception  at  all;    and  being 
my  felf  of  a  different  Profeflion  from  the  Gentle- 
men that  have  fpoke  before  me,  I  (hall  take  a  dif=*^ 
ferent  Way  in  Vindication  of  this  Paflage,  and  beg 
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leave  to  follow  rhe  Method  prefcrib'd  by  one  of  the 
learned  Managers  of  the  Houfe  of  Commons.  It 
ivas  faid  by  one  of  them,  Ex  ore  [no  iudkahitur. 
My  Lords,  let  him  fpeak  for  himfelf,  and  then  it 
will  be  feen  if  this  Palfage  may  not  be  juftified  by_ 
the  very  fame  Methods  that  have  been  niade  ufe  ot 
CO  accnfe  him.  If  nothing  will  fatisfy  the  Gentle- 
men of  the  Houfe  of  Commons  but  an  Exception, 
an  Exception  they  fhall  have,  and  that  out  of  his 
own  Mouth.  It  is  in  the  loth  Page,  and  the  begin- 
ning of  that  very  Paragraph,  where  the  whole  Foun- 
dation of  this  Accufation  is  laid.  But  I  don't  well 
Jaiow  whether  I  may  venture  to  mention  it,  left  it 
lliould  fubjecl  him  to  a  Profecution  in  the  Spiritu- 
al Court,  or  the  Cenfure  of  his  Diocefan  ;  but  if  it 
may  help  to  acquit  him  from  this  Impeachment,  I 
will  advife  him  to  run  the  Rifque  of  any  Profecu- 
tion elfewhere. 

The  Claufe  is  this,  But,  Secondly,  Men  may  be 
denominated  Falfe  Byetbreri,  with  relation  to  the 
State,  Government,  or  Society  of  -which  they  are 
MtmLers.  'The  Conflitutiom  of  moft  Governments 
differing  according  to  their  fever al  Fi  nines  and  Laws 
upon  which  tl:ey  are  built  and  founded,  it  is  impoffible 
10  lay  dorvn  any  one  univerfal  Rule,  as  the  Scheme 
and  Menfure  of  Obedience,  that  7nay  fqiiare  to  every 
one  of  them. 

My  Lords,  This  is  an  obfervable  Inftance  of  this 
Gentleman's  good  Temper  and  Moderation ;  nothing 
can  be  fud  more  like  a  good  Chriftian,  and  a  good 
Subject,  and  a  Man  of  Temper :  He  is  not  here 
for  bringing  all  Things  to  his  own  Rule,  but  every 
Government  muft  ftand  upon  its  own  Foundation, 
and  be  govern'd  according  to  its  own  Rules.  But 
he  goes  on  ;  Only  this  Maxim  in  general,  I  prefmne, 
may  be  Eftablifl/d,  for  the  Safety,  Tranquility,  and 
Support  of  all  Govermnents,  That  no  Innovation 
whatfoever  flmtld  be  allowed  in  the  Fundatnental  Con- 
flitution  of  any  State,  without  a  very  preffuigy  nay, 
unavoidable  Neceffity  for  it. 

My  Lords,  In  thefe  Words  there  is  a  plain  Ex- 
ception made,  whenever  the  Cafe  of  an  unavoidable 
Neceffity  (hall  happen.  No  Body  will  deny  but  that 
the  Revolution  was  fuch  an  unavoidable  Cafe,  and 
of  Neceffity,  and  what  can't  be  refleded  on,  but 
with  great  Satisfaflion,  and  Thanks  to  God  for 
bringing  it  about.  But  it  feems  very  ftrange  that 
this  Exception  fhould  ftand  fo  very  full  and  plain  in 
the  very  Front  of  that  Paragraph  from  which  the 
learned  Managers  have  chiefly  drawn  this  Accufa- 
tion, and  yet  never  be  fo  much  as  once  taken  notice 
of  by  them.  Paffages  at  a  much  greater  Diftance 
have  been  connefted  in  order  to  Accufe  him;  and 
there  can  be  no  Reafon  given  why  the  fubfequenc 
Psftage  in  the  fame  Paragraph  fiiould  not  be  ex- 
plain'd  by  this ;  why,  what  in  the  beginning  is 
laid  of  all  Governments  in  general,  fiiould  not  be 
extended  to  that  Part  where  he  fpeaks  particularly 
of  our  ov.-n  Conftitution.  This,  no  doubt  of  it,  he 
had  in  his  Thoughts,  and  will,  I  hope,  fufficiently 
Vindicate  him  from  this  Charge. 

I  Ihall  trouble  your  Lordfliips  no  longer  on  this 
Head,  but  only  obferve,  that  the  Doctor  in  his 
Anfuer  has  put  himfelf  upon  his  Defence,  That 
this  Doftrine  is  agreeable  to  the  Doftrine  of  the 
Church  of  England  and  the  Laws  of  the  Land,  and 
we  av:  ready  to  produce  his  Vouchers,  and  make 
it  evident  to  your  Lordfliips. 

Sir  Simon  Hurcourt.  My  Lords,  If  we  have  not 
filready  tired  your  Lordfhips,  there  is  this  wide  Dif- 
f'/ience  between  the  Managers  for  the  Houfe  of 


Commons  and  us ;  they  defire  your  Lordftiips  to 
truft  them,  and  to  take  their  Words  in  every  thing  ; 
we  humbly  beg  your  Lordfhips  to  take  our  Words 
in  nothing,  but  that  you  will  give  us  leave  to  lay 
before  you  the  Teftimonies  for  every  thing  we  have 
open'd  ;  but  they  being  very  long,  we  hum.bly  fub- 
mit  it  to  your  Lordfliips,  whether  it  will  be  proper 
for  us  now  to  produce  them.  The  firft  Evidence 
we  dciire  to  read  is,  Some  godly  and  wholefome 
Doftrine  contained  in  the  Homilies  ;  we  have,  my 
Lords,  lor  your  Lordfhips  Eafe,  collefted  them  by 
a  Perfon  that  is  ready  to  fucar  to  them.  We  hum- 
bly fubmit  it  to  your  Lordfnips,  whether  it  fhall 
be  read  out  of  the  Writing,  or  whether  the  Books 
themfelves  fiiall  be  produced  ;  we  (hall  obferve  your 
Lordfhips  Commands,  and  proceed  which  way  your 
Lordfhips  pleafe. 

Mr.  Dodd.  My  Lords,  We  are  ready  to  obferve 
your  Lordfhips  Direftions  in  this  Matter:  We  have 
collected  the  Paffages  out  of  the  Homilies,  the  Ar- 
ticles, the  Sermons,  and  Afts  of  Parliament ;  and 
have  a  Perfon  ready  to  make  Oath  that  they  are 
truly  collefted.  But  if  there  be  any  Objeftion,  we 
are  ready  to  refer  to  the  Books  themfelves,  and 
have  them  all  here  ready  to  produce. 

Mr.  Phipps.  If  your  Lordfhips  pleafe,  the  Wit- 
nefs  may  be  fworn. 

Then  Mr.  Trapp  was  Sworn. 

Lord  Chancellor.  If  you  ofter  any  Thing  in  Evi- 
dence, you  muft  take  the  fame  Method  that  the 
Gentlemen  of  the  Houfe  of  Commons  did  ;  it  muft 
be  proved,  and  then  delivered  in  at  the  Table,  and 
there  read. 

Sir  'Jofeph  Jckyll.  My  Lords,  we  have  given  the 
Gentlemen  that  are  Council  for  the  Prifoner  ao  Di- 
fturbance  in  any  thing  they  have  faid  during  their 
Defence,  fo  that  we  might  come  to  a  Determinati- 
on as  fpeedily  as  pelTible  in  this  Trial  ;  ocherwife 
every  Body  muft  think,  we  had  Reafon  to  object 
to  fome  Things  that  have  been  faid  by  the  Council. 
That  which  they  are  now  going  to  do,  is  what  we 
think  proper  to  deliberate  upon ;  and,  according  to 
former  Precedents,  we  defire  to  withdraw,  and  we 
will  attend  your  Lordfliips  again  prefently. 

Mr.  Smith.  My  Lords,  I  beg  leave  to  fpeak 
one  Word.  We  have  endeavoured  to  behave  our 
felves  before  your  Lordfhips,  according  to  the  Duty 
we  owe  to  the  Houfe  of  Commons,  and  to  your 
Lordfhips :  We  think  there  is  fomething  offered, 
that  is  fit  for  us  to  confider  of.  We  don't  propofe 
more,  than  for  the  Managers  to  withdraw  for  a  few 
Minutes ;  for  we  think  we  have  fomething  to  offer 
to  your  Lordfliips. 

Accordingly  the  Managers  withdrew;  and  then 
the  Lords  adjourned  to  their  Houfe  above  : 
And  in  a  flmt  time  their  Lordfloips  being  re- 
turned, and  feated  as  before,  and  the  Mana- 
gers being  returned  to  the  Place  appointed 
for  them  at  their  Lordfhips  Bar  ;  Procla?na- 
tion  for  Silence  was  made  by  the  Serjeant  at 
Arms. 

Sir  Jofeph  Jikyll.  My  Lords,  the  Managers 
withdrew  for  two  Reafonsj  the  one,  to  confider  of 
feveral  ExprelTions  that  fell  from  the  Council  at  the 
Bar,  which  we  had  Reafon  to  take  Exceptions  to ; 
the  other  was,  to  confider  of  the  Evidence  they  of- 
fer to  your  Lordfhips.  For  the  firft ;  The  Ma- 
nagers are  fo  defirous  that  no  Interruption  (hould 
be  given  to  the  DocSor's  Council  in  his  Defence, 
that  they  a:  prefent  take  no  notice  of  it,  but  referve 
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that  Matter  to  be  taken  notice  of  at  fiich  other  Time 
as  they  (hall  think  proper.  As  to  the  Second,  The 
Managers  being  unwilling  the  Dodor  fiiould  be 
deprived  of  any  Thing  that  his  Council  can  fancy  is 
Material  for  his  Detence,  they  are  contented  to  lee 
them  go  on  in  the  Way  they  propofed;  but,  to 
fave  your  Lordfhips  Time,  we  admit  the  Books, 
Sermons  and  Pamphlets,  to  be  as  they  have  open'd 
them. 

Sir  Simon  Harmirt.  My  Lords,  We  humbly 
pray  they  may  be  read,  but  we  have  not  open'd 
the  tenth  Part  of  them. 

Mr.  D:dd.  We  have  collefted  tliem,  to  fave 
your  Lordfhips  Time;  but  we  have  not  open'd 
them,  becaufe  we  referved  them  to  be  read. 

Mr.  Phiff^.  My  Lords,  The  Witnefs  is  fworn. 
Is  that  a  true  Copy  of  what  it  refers  to? 

Mr.  Trapp.  I  did  compare  them  with  the 
Originals :  It  is  a  Tranfcript  from  the  Origi- 
nal. 

Mr.  Phipps.    Are  they  entire  Paragraphs? 

Mr.  Trapp.  They  are  moft  of  them  entire  Paf- 
fages. 

Lord  C/hVice/lor.  Gentlemen  of  the  Houfe  of 
Commons,    do  you  objeft  to  the  Evidence  ? 

Sir  Jofspb  yelyll.     No,  my  Lords. 

T^beii  the  LORTiS  Adjourned  to  their 
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Saturday,  March  4.     The  Sixth  Day. 

TH  E  Lords  being  feated  as  ufual,  and  the 
Commons  in  a  Committee  of  the  whole 
Houfe,  and  the  Managers  at  their  Lordthips  Bar  ; 
the  ufual  Proclamations  being  alfo  made  ; 

And  Dr.  Sacheverell  appearing  at  the  Bar : 

Lord  Chancellor.  Gentlemen,  You  who  are  Coun- 
cil for  Doctor  Sacheverdl  were  proceeding  to  your 
Evidence,  and  had  offered  fome  Papers  which  you 
defired  to  be  read  in  Evidence  ;  and  the  Gentlemen 
of  the  Houfe  of  Commons  did  agree  to  let  them  be 
read,  as  you  defired. 

Mr.  Dodd.  My  Lords,  We  pray  thofe  Papers 
may  be  read. 

Mr.  Pliipps.  My  Lords,  The  Defendant  does  in 
his  Anfwer  aflert,  "  That  the  Dodrine  of  the  Ille- 
"  gality  of  Refinance  to  the  Supream  Power,  is 
"  contained  in  the  Homilies,  and  approved  by  ma- 
"  ny  of  the  Divines  of  the  Church  of  England: 
We  defire  now  to  have  thofe  Homilies,  and  the 
Sermons  of  thofe  Divines,    read. 

Sir  Jofeph  Jekyll.  My  Lords,  The  Gentlemen 
that  open'd  for  the  Doiftor,  were  pleafed  to  menti- 
on fome  Homilies,  and  other  Books,  one  intituled, 
A  Necejfayy  Doctrine  and  Erudition  for  any  Chrijiian 
Man ;  which  they  defired  might  be  read  ;  and  faid, 
They  had  collected  the  PalTages  out  of  them,  in  a 
Paper  which  they  offered  to  your  Lordfliips.  We 
have  look'd  into  that  Paper,  and  find  Extrafts  out 
of  Gaz.ettes,  and  other  Papers.  We  are  willing  to 
let  them  read  the  Homilies,  and  that  other  Book 
called,  77;i?  Erudition  of  any  Chrifliau  Man  ;  but 
when  they  come  to  the  others,  we  pray  they  may 
produce  the  B  mks  or  Papers  themfelves. 

Mr.  Dodd.  My  Lords,  We  fiiall  obferve  it  ac- 
cordingly. 

Mr,  Phipps.  We  pray  we  may  begin  with  the 
Book  entituled,  'The  Erudition  for  any  Cbriflian  Man. 
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Clerk  reads  the  Paper  Abflracl. 
'  A    Neceflary  Dodrine  and  Erudition  for  any 
Chriflian  Man  ;  fee  furthe  by  the  King's  Majefty 
of  England,  Sec.  Anno  34  i/.  VTII. 

h  the  Exposition  of  the  Fyfthe  Com7nandment. 

And  by  this  Commandment  alfo. 
Subjects  be  bounde  not  to  ivithdrawe     Ful.  115, 
their  faid  Fealtie,  Trouth,  Love,  and 
Obedience  towards  their  Prince,    for  any  Caufe 
whatfoever  it  be ;  ne  for  any  Caufe  they  may  con- 
fpire  againft  his  Perfon,    ne  do  anv  Thing  co- 
wards the  Hindrance  or  Hurt  thereof,  nor  of  his 
Eftate. 

In  the  Expof.tion  of  the  Syxte  Commandment. 
Moreover,  noSubjefts  may  draw 
theirSwordsagainft  their  Prince,  for     Fj/.  1S7.  9, 
any  Caufe,    whatfoever  it  be. 
Mr.  Dodd.    If  your  Lordfliips  pleafe,    that  we 
may  now  read  feveral  Paffages  in  the  Homilies. 

Clerk  reads.]  The  Second  Part  of  the  Sermon 

of  Obedience,  Pag.  no. 
Whereby  Chrift  taught  us  plainly,  that  even 
the  wicked  Rulers  have  their  Power  and  Authori- 
ty from  God  ;  and  therefore  it  is  not  lawful  for 
their  Subjects  to  withftand  them,  altho'  they  abufe 
their  Power. 

Ibid.  p.  113.  '  But  neverthelefs,  in  that  Cafe 
we  may  not  in  any  wife  withftand  violently,  or  re- 
bel againft  Rulers,  or  make  any  Infurrection,  Se- 
dition or  Tumults,  either  by  Force  of  Arms,  or 
otherwife,  againft  the  anointed  of  the  Lord,  or 
any  of  his  Officers;  but  we  muft  in  fucli  Cafe 
patiently  fufter  all  Wrongs  and  Injuries,  referring 
the  Judgment  of  our  Caufe  only  to  God. 

The  Third  Part  of  the  Sermon  of  Obedience, 
^    ^  Pag.  114. 

\ee  have  heard  before,  in  this  Sermon  of  good 
Order  and  Obedience,  manifeftly  proved,  both  by 
the  Scriptures  and  Examples,  that  all  Subjects  are 
bounden  to  obey  their  Magiftrates,  and  for  no 
Caufe  to  refift,  or  withftand,  or  rebel,  or  make 
any  Sedition  againft  them,  yea  altho'  they  be 
wicked  Men. 

Firfi  Part  of  the  Sermon  againfl  wilful  Rebellion, 
Pag.  589. 

'  What  fhall  Subjeds  do  then  ?  Shall  they  obey 
valiant,  ftout,  wife  and  good  Princes ;  and  con- 
temn, difobey,  and  rebel  againft  Children  being 
their  Princes,  or  againft  undifcreet  and  evil  Go- 
vernors ?  God  forbid  I  For,  firft.  What  a  peri- 
lous Thing  were  it  to  commit  unto  the  Subjefis 
the  Judgment  which  Prince  is  wife  and  godly,  and 
his  Government  good,  ann  which  is  otherwife; 
As  tho'  the  Foot  muft  judge  of  the  Head !  An 
Enterprize  very  heinous,  and  muft  needs  breed 
Rebellion. 

Ibid.  p.  590.  *  And  whereas  indeed  a  Rebel  is 
worfe  than  the  worft  Prince,  and  Rebellion  worfe 
than  the  worft  Government  of  the  worft  Prince 
that  hitherto  hath  been. 

Second  Part  of  the  Sermon  againfl  wilful  Rebellion, 
Pag.  <5oo. 

'  Now  let  David  anfwer  to  fuch  Demands,  as 
Men  defirous  of  Rebellion  do  ufe  to  make  :  Shall 
not  we,  efpecially  being  fo  good  Men  as  we  are, 
rife  and  rebel  againft  a  Prince  hated  of  God,  and 
God's  Enemy ;  and  therefore  like  not  to  profper 
either  in  War  or  Peace,  but  to  be  hurtful  and  per- 
nicious to  the  Commonwealth?  No,  faith  good  and 
godly  David, 
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Ihid.  p.  601.     '  Bur,  fay  they,  ue  (hall  not  rife 

*  and  rebel  againft  fo  unkind  a  Prince,  nothing  cnn- 
'  fidering  or  regarding  our  true,  faithful  and  pain- 
'  ful  Service,   or  the  Safeguard  of  our  Pofterity  ? 

*  No,  faith  good  David 
Ibid.    '  Shall  ive  not  rife  and  rebel  againft  our 

known,  mortal,  and  deadly  Enemy,  that  feeketh 
our  Lives?  No,  faith  godly  David. 
Ibid.  '  Shall  we  not  alfemble  an  Army  of  fuch 
good  Fellows  as  we  are,  and  by  hazarding  of  our 
Lives,  and  the  Lives  of  fuch  as  flnall  withftand  us, 
and  withal  hazarding  the  whole  Eftate  of  our 
Country,  remove  fo  naughty  a  Prince  ?  No,  faith 
godly  David. 

Ibid.  '  What  fliall  we  then  do  to  an  evil,  roan 
unkind  Prince,  an  Enemy  to  us,  hated  of  God, 
hurtful  to  the  Commonwealth,  (IXc.  ?  Lay  no  vio- 
lent Hand  upon  him,  faith  good  David;  but  let 
him  live,  until  God  appoint  and  work  his  End, 
either  by  natural  lieath,  or  in  War,  by  lawful 
Enemies,  not  by  traiterous  Subjefts. 
Ibid.  p.  do 2.  '  If  King  £)izw^  would  make  thefe 
Anfwers,  as  by  his  Deeds  and  Words  recorded  in 
the  Holy  Scriptures  indeed  he  doth  make,  unto 
all  fuch  Demands  concerning  Rebelling  againft 
evil  Princes,  unkind  Princes,  cruel  Princes,  Prin- 
ces that  be  to  their  good  Subjefts  mortal  Enemies, 
Princes  that  are  out  of  God's  Favour,  and  fo 
hurtful,  or  like  to  be  hurtful  for  the  Common- 
wealth. 

Mr.  Dodd.  If  your  Lordftiips  pleafe  now,  that 
we  may  read  the  thirty  fifth  Article  of  the  Church 
of  England,  which  approves  thefe  Homilies. 

Mr.  P/jipp).  We  open'd,  that  rhefe  Homilies 
were  approved  of  by  the  Articles  of  the  Church  of 
England,  as  containing  found  and  wholefome  Do- 
ttrine :  We  pray  the  thirty  fifth  Article  may  be 
read. 

Clerk  reads'^  Article  the  thirty  Fifth. 

Of  Homilies. 
'  The  Second  Book  of  Homilies,  the  feveral  Ti- 
tles whereof  we  have  joined  under  this  Article, 
doth  contain  a  godly  and  wholefome  Dodrine,  and 
necelfary  for  thefe  Times;  as  doth  the  former 
Book  of  Homilies,  which  were  fee  forth  in  the 
Time  of  Edward  the  Sixth.  And  therefore  we 
judge  them  to  be  read  in  Churches  by  the  Mini- 
niflers,  diligently  and  diftinftly,  that  they  may 
be  underftanded  of  the  People.  The  Names  of 
the  Homilies.  i.  Of  the  right  Ufe  of  the 
Church.  2.  Againft  Peril  of  Idolatry.  3.  Of 
repairing  and  keeping  clean  of  Churches.  4.  Of 
good  Works;  Firft,  of  Fafting.  5.  Againft  Glut- 
tony and  Drunkennefs.  6.  Againff  Exccfs  of  Ap- 
parel. 7.  Of  Prayer.  8.  Of  the  Place  and  Time 
of  Prayer.  9.  That  Common  Prayers  and  Sacra- 
ments ought  to  be  miniftrcd  in  a  known  Tongue. 

10.  Ot  the  Reverend  Eftimation  of  God's  Word. 

11.  Of  Alms-doing.  12.  Of  the  Nativity  of 
Chrift.  15.  Of  the  PafTion  of  Chrift.  14.  Of 
the  Pvefurreftion  of  Chnft.  15.  Of  the  worthy 
Receiving  of  the  S.icrament  of  the  Body  and  Blood 
of  Chrift.  16.  Of  the  Gifts  of  the  Holy  Ghoft. 
17.  For  the  Rogation-Days.  18.  Of  the  State  of 
Matrimony.     19.  Of  Repentance.     20.  Againft 

"  Idlenefs.     21.  Againft  Rebellion. 

Mr.  Phipps.  By  the  Statute  of  13  EHz,.  thefe 
Articles  are  confirmed:  I  believe  the  Gentlemen 
of   the  Houfe  of  Commons  will  allow  of   it. 

Mr.  D:idd.  They  are  confirm'd  by  the  Ad  of  U- 
Rlformity  ;  and  we  think  we  need  not  fpend  your 
I  ordfliips  Time  in  reading  it. 


Sir  Juf.  Jvhll.  My  Lords,  We  told  tliem,  that 
we  were  willing  to  admit  all  they  open'd  ,  ;ind  then 
wc  admit  this. 

Mr.  Ddd.  If  your  Lorddiips  ple.^fc,  we  will  go 
on  with  the  Abftrad. 

Mr.  Phipps.  The  Gentlemen  fay,  that  they  ad- 
mit us  to  read  what  we  open'd.  Now  what  we 
are  going  to  read  next,  we  did  not  open;  and  there- 
fore we  fubmit  it  to  your  Lordfhips,  whether  we 
fliall  read  out  of  the  Abftract,  or  produce  the  Book 
it  felf? 

Sir  70/  'Jekyll.  My  Lords,  We  defire  to  know 
what  it  is  they  would  read  ? 

Mr.  Phipps.  Ic  is  Bifhop  Overall's  Convocation- 
Book. 

Mr.  Dee.  If  your  Lordftiips  pleafe,  we  fliall  pro- 
duce the  Book ;  becaufe  there  are  fome  broken  Paf- 
fages  collected,  and  there  may  be  fome  Objeftion, 
if  the  Book  be  not  produced. 

Mr.  Phipps.  My  Lords,  We  hope  the  whole 
Canon  which  is  mentioned  in  this  Book,  tho'  it  is 
recited  by  Parcels,  fnall  be  read. 

Clerk  reads."]    '  And  therefore  ■ 

Sir  Jvf.  Jekyll.  My  Lords,  They  are  reading  a 
Paffage  out  of  this  Book.  We  might  objeft.  That 
a  Printed  Book  is  no  Proof  of  a  Canon  ;  and  that 
they  ought  to  make  a  Legal  Proof  of  it.  But  that 
which  we  objeft,  is,  That  they  begin  in  the  Mid- 
dle of  a  Sentence  :  Your  Lordfhips  obferve,  the 
Clerk  begins  with  the  Words,  And  therefore.  I  pray, 
he  may\read  at  the  Beginning  of  a  Sentence. 

Mr.  Phipps.  My  Lords,  Where  the  Clerk  be- 
gan, was  the  Beginning  of  that  Canon  ;  but  it  be- 
ing at  the  End  of  another  Canon,  is  the  Reafon  thac 
it  begins  And  therefore. 

Clerk  reads.]    '  And    therefore  ,  if 

*  any  Man  fliall  affirm,  under  Colour  Ei(lMp  Ove- 
'  ofany  thing  that  is  in  the  Scriptures,     rail,/'.  107. 

*  either  that  theDoftrineof  Gracein     Can.  1. 
'  the  New  'Tefiamem  doth  more  abo- 

*  lifh  the  Rules  of  Nature,  or  Moral  Law  of  God, 

*  than  it  did  in  the  Old ;  or,  that  thro'  Faith  the 
'  faid  Law  was  not  rather  eftablifhed,   than  in  any 

fort  impeach'd  ;    or,  that  becaufe  as  many  as  be- 
'  lieve   are   redeemed,  and    made   free  from   the 

*  Curfe  of  the  Law,  they  are  therefore  exempted, 
'  and  free  from  the  Obedience  of  the  Law  ;  or, 
'  that  by  the  Incarnation  of  our  Saviour  Chrift, 
'  Obedience  to  the  Fifth  Commandment,  touching 
'  Honours  due  to  Parents  and  Princes,  was  in  any 
'  fort  impeached,  the  reft  of  the  Law  being  efta- 
'  bliflied  ;  or,  that  our  Saviour  Chrift  having  un- 
'  dertaken  the  Fulfilling  of  the  whole  Law,  (as  far 
'  forth,  at  the  leaft,  as  ever  Mankind  was  bound  to 
'  have  fulfilled  it)  came  (hort  in  this  one  Law,  by 
'  exempting  himfelf  from  any  Obedience  due  to 
'  the  Civil   Magiftrate  ;   or,   that  he,   having  tied 

*  himfelf  according  to  the  faid  Commandment,  as 
'  well  to  the  Obedience  of  the  Civil  Magiftrate,  as 
'  the  Obedience  which  was  due  to  his  Parents,  did 
'  not,  whilft  he  liv'd  in  the  World,  fulful  the  Lav/ 
'  wholly  concerning  them  both  ;  or,  that  he  did  any 

way,  or  at  any  Time,  encourage  the  ^''^t"^,  or  any 

*  other,  direiSly  or  indireftly,    to  Rebel,   for  any 

*  Caufe  whatfoever,  againft  the  Roman  Emperor,  or 
'  any  of  the  Subordinate  Magiftrates;  or,  that  he 
'  did  not  very  willingly,  both  himfelf  pay  Tribute 

*  to  C^y^r,  and  alfo  advife  the  Jews  fo  to  do;  or, 
'  that  when  he  willed  the  Jews  to  pay  Tribute  to 
'  Cafar,  including  therein  their  Duty  of  Obedience 
'  unto  him,  he  did  not  therein  deal  plainly  and  fin- 

'  cerelv 
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cerely,  biic  n-,eant  fecretly  th.'.c  they  fiiould  be 
bound  no  longer  co  be  obedient  unto  him,  but 
until  by  Force  they  fliould  be  able  to  refift  him ; 
or,  that  he  did  not  utterly  and  truly  condemn  all 
Devices,  Conferences,  andReiblutions  whatlbever, 
either  in  his  own  Apoftles,  or  in  any  other  Per- 
fons,  for  the  ufing  of  Force  againft  Civil  Autho- 
rity ;  or,  that  it  is,  or  can  be  more  lawful  for  any 
private  Perfons,  either  of  St.  Peter's  Calling,  or 
of  any  other  Profeffion,  to  draw  their  Swords 
againft  Authority,  tho'  in  their  rafti  Zeal  they 
fliould  hold  it  lawful  fo  to  do,  for  the  Preferva- 
tion  of  Religion,  than  it  was  for  St.  Peter  for 
the  Prefervation  of  his  Mafler's  Life  j  or,  that 
bv  Chrift's  Words  above-mentioned,  all  Subjefts 
(of  what  lore  foever)  without  Exception,  ought 
not,  by  the  Law  of  God,  to  perifli  with  the 
Sword,  that  take  and  ufe  the  Sword,  for  any 
Caufe,  againft  Kings  and  Sovereign  Princes,  un- 
der u-hom  they  were  born,  or  under  whole  Jurif- 
didion  they  do  inhabit ;  or,  that  feeing  our  Sa- 
viour Ch.rift  would  not  have  the  Samaritans  to  be 
deftroyed  warh  Fire  from  Heaven,  altho'  they 
were  at  that  time  divided  in  Religion  from  the 
Jews,  and  refufed  to  receive  him  in  Perfon,  it  is 
not  to  be  afcribed  to  the  Spirit  of  Satan  for  any 
private  Men  to  attempt  by  Gunpowder,  and  Fire 
from  Hell,  to  blow  up  and  deftroy  their  Sove- 
reigns, and  the  whole  State  of  the  Country  where 
they  were  born  and  bred,  becaufe  in  their  Con- 
ceits they  refufed  fome  part  of  Chrift's  Doftrine 
and  Government ;  or,  that  Chrift  did  not  well ; 
and  as  the  faid  Fifth  Commandment  did  require, 
in  fubmitting  himfeif  as  he  did  to  Authority,  al- 
though he  was  firft  fent  for  with 
Matt.  26.  55/  Swords  and  Staves,  as  if  he  had 
been  a  Thief,    and  then   afterward 

*  carried  to  Pilate,   and  by  him  (albeit  he  found  no 

*  Evil  in  him)  condemn'd  to  Death  ;  or,  that  by  any 

*  Doftrine  of  Example  which  Chrift  ever  taught,  or 

*  hath  left  upon  good  Record,  it  can  be  proved  Law- 

*  ful  to  any  Subjeds,  for  any  Caufe  of  what  Nature 

*  foever,  to  decline  either  the  Authority  and  Jurif- 

*  diftion  of  their  Sovereign  Princes,  or  of  any  their 
'  lawful  Deputies  and  inferior  Magiftrates  ruling 
'  under  them:  He  doth  greatly  err. 

Mr.  Phipps.  My  Lords,  We  opened,  that  from 
the  Time  of  the  Reformation  this  had  been  theDo- 
ftrine  of  the  Church.  We  defire  to  begin,  and 
(hew  it  was  Archbilbop  Cranmer's  Opinion :  In 
Strype's  Memorial  of  Archbifliop  Cramner. 

Clerk  reads.']  '  The  fecond  Ex- 
Lond.  Edi-  '  hortation  is.  That  next  unto  God 
tion,p.i'?)-j.  '  you  obey  your  King  and  Queen 
Fulio.  '  willingly  and  gladly,  without  Mur- 

mur or  Grudging,  and  not  for  Fear 

*  of  them  only,    but  much  more  for  the  Fear  of 

*  God.    Knowing  that  they  be  God's  Minifters,  ap- 

*  pointed  by  God  to  Rule  and  Govern  you  ;    and 

*  therefore  whofo  refifteth  them,    refifteth  God's 

*  Ordinance. 

Mr.  Phipps.     My  Lords,    We  now  offer  a  Decla- 

*  ration  of  Bifliop  Ferrar,  Bifliop  Hooper,  Bifhop 
Coverdale,  and  about  nine  other  Biftiops,  which  is 
in  Fox's  Hiftory. 

Clerk  reads.]     '  Humbly  requiring, 

Fbl.lll.p.ioi.'  and  ia  the  Bowels  of  our  Saviour 

'  Jefus  Chrift,    befeeching    all    that 

'  fearGod.to  behave themfelves  as  obedientSubjecSs 

'  to  the  Qiieen's  Highnefs,  and  the  fuperior  Powers 
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^  which  are  ordained  of  God,    under  her;  rather, 
^  after  our  Example,    to  give  their  Heads  to  the 
^  Block,    than  in  any  Point  to  Rebel,   or  once  to 
Mutter  againft  the  Lord's  anointed. 

Mr.  Dodd.  If  your  Lordfliips  pleafe,  he  may 
read  the  Names  of  thofe  Perfuns  that  have  fub- 
fcribed  it  at  the  End  of  it. 

Clerk  reads.]  rhe  Stf,  Day  of  May, 

Anno  Dom.  1554. 

^  '  TheNamesof  theprifon'dPreachersfubfcribing 
to  this  Declaration,  Robert  Mena-jen^  alias  Rolen 

*  Ferrar,  Ro-ojland  Taylor,  'John  Philpott,  John  Brad- 
^  ford,  John  JVigorne,  and  Glouc.  Epifcopus,  alias  John 

Hooper,  Edward  Crome,  Jvhn  Rogers,  Laurence  Sauu- 
ders,    Edmund  La-dirence,    J.  P.  T  M. -To  thefe 

'  things  abovefaid  do  I  Miles  Coverdale,  late  of  Exon^ 
confent  and  agree  with  thefe  mine  afflicted  Bre- 

'  thren,  being  Prifoners,  mine  own  Hand. 

Mr.  Phipps.  My  Lords,  The  next  we  offer  is 
the  Opinion  of  Bifliop  Jnvell,  in  his  Defence  of 
the  Apology  for  the  Church  of  England,  in  Anfwer 
to  Mr.  Harding. 

Clerk  reads.]    '  We  teach   the  Peo- 

'  pie  as  St.  Pat4l  doth,    to  be  fubjed  Printed  ^nn, 

^  to    tlie   higher   Powers,     not   only  i'^6S.Fol.i^. 

^  for  Fear,    but  alfo  for  Confcience. 

*  We  teach  them,  that  whofo  ftriketh  with  the 
'  Swerde  by  private  Authority,  O-.ull  perifii  with 
^  the  Swerde.  If  the  Prince  happen  to  be  Wicked, 
^  or  Cruel,  or  Burthenous,    We  teach  them  to  fay 

with  St.  A7nbrofe,  Anna  nofira  funt  Preces  CJ 
Lachryma,  Tears  and  Prayers  be  our  Weapons. 

Mr.  Dodd.^  My  Lords,  The  next  is  Mr.  Hooker, 
in  his  Ecclefiaftical  Polity. 

Clerk  reads.]  '  That  Suhjeiftion 
which  we  owe  to  lavvful  Povers, 
doth  not  only  iir.p/fr,  that  we 
Ihould  be  under  them  by  C)rder  of 
our  State,  but  t!int  ive  fliew  all 
Submiffion  toward'.  ::hem,  both  by  Honour  and 
Obedience.  He  thrr  refifteth  tliem  refifteth  God. 
And  renfted  they  be,  if  either  the  Authority  ic 
felf,  which  chey  exe:ci!e,  be  denied;  as  by  Ana- 
bapcifts  all  fecular  J  .iifdictions;  or  if  Reiiftance 
be  made  buc  only  fo  far  forth  as  doth  touch  their 
Perfons,  v.'hich  areinvefted  with  Power;  (for  they 
which  laid  Nolamiis  hunc  regnare,  did  not  utterly 
exclude  Regiment ;  nor  did  they  wifh  all  kind  of 
Government  clearly  removed,  which  would  not  ac 
the  firft  have  David  to  Govern;)  or  if  that  which 
they  do  by  virtue  of  their  Power,  namely,  their 
Laws,  Edifts,  Services,  or  other  Acts  of  Jurif- 
diftion,  contrary  to  the  bitft'ed  Apoftles  moft  Holy 
R.ule,  Obey  them  who  have  the  Over  fight  of  you, 
Heb.  xiii.  17,  be  not  fuftered  to  take  Effect;  or  if 
they  do  take  Efteft,  yet  is  not  the  Will  of  God 
thereby  fatisfied  neither,  as  long  as  that  which  we 
do  is  contemptuoufly  or  repiningly  done,  becaufe 
we  can  do  no  otherwife.  In  fuch  Ibrt  the  Ifraelites 
in  the  Defart  obey'd  Mofes ;  and  where,  notwith- 
ftanding,  deferveuly  plagued  for  Difobedience. 
The  Apoftle's  Precept  therefore  is.  Be  fubjeti  even 
for  Go^s  fake;  be  fubjeci  not  for  Fear,  but  uf 
7nere  Confcience,  knowing,  that  he  which  re/ifieth 
them,    pinchafeth  to  himfeif  Condernnation. 

M.  Gen.  Stanhope.     My  Lords,   fince  Hooker's 

Eccleftaflical  Polity  is  before  your  Lordlliips,    and 

they  have  read  that  Part,  I  pray  that  horn  pag.  4^-4, 

5  B  CQ 
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to   Che  latter  End  of  m-  44<5.  may  likewife  be 

read.  ..      .„  . 

Mr.  Dodd.  We  fubmit  \t  to  your  Lordlhips, 
Whether  it  is  proper  to  break  into  our  Defence  ? 
Or  whether  the  Gentlemen  of  the  Houfe  of  Com- 
mons will  read  what  they  think  proper  when  they 
come  CO  Reply?  Your  Lordfhips  know  the  Courfe 
in  other  Courts  is  to  give  our  Evidence  entire. 

Sir  J.  Jikll.  My  Lords,  The  Indulgence  of  the 
Managers,  to  let  the  Dodor's  Council  go  into  this 
Evidence,  is  very  great ;  (for  I  believe  luch  fort  of 
Evidence  was  never  known  before  in  any  Court  of 
Juftice  whatfoever)j  butfurely,  as  they  have  called 
this  Witnefs,  for  fo  I  may  term  the  Book  they 
were  reading,  we  may  be  at  Liberty  to  crofs-examine 
that  Witnefs;  perhaps  the  Place  we  dellre  to  have 
read  may  explain  the  Paflages  read  by  them. 

Mr.  Phipps.    My  Lords,  We  fubmit  to  it. 

M.Gen.Stanhpe.  Pray  what  Edition  is  that  Book? 

Clerk.     It  is  printed  in  1705. 

M.  Gen.  Stanhope.  My  Lords,  If  we  fViouId  be 
miftaken  in  the  Edition,  I  hope  we  (hall  not  be 
hindred  in  our  Reply  from  reading  thofe  Paflages  in 
the  Edition  which  1  have  confulted. 

Clerk  reads.]  '  Again,  on  whom  the 

Fo/.  444.         *  fameisbeftowedatMensDifcretions, 

'  they  likewife  do  hold  i:  by  divine 

'  Right.      If  God  in  his  revealed  Word  hath  ap- 

*  pointed  fuch  Power  to  be,    altho'  himfelf  excra- 

*  ordinarily  beftow  it  not,  but  leave  the  Appoint- 
*■  ment  of  Perfons  to  Men  ;  yea,  albeit  God  do  nei- 

*  ther  appoint  nor  allign  the  Perfon  ;  neverthelefs, 
'  when  Men  have  alfigned  and  eftablifhed  both, 
'  who  doth  doubt  but  that  fundry  Duties  and  Affairs 

*  depending  thereupon,  are  prefcribed  by  che  Word 

*  of  God,  and  confequently  by  that  very  Right  to 
'  be  exerted  ?  For  Example  fake,  the  Power  which 
'  Roman  Emperors  had  over  Foreign  Provinces, 
'  was  not  a  thing  which  the  Law  of  God  did  ever 
'  inftitute ;  neither  was  Tiberius  Cafar  by  efpecial 
'  CommilTiGn  from  Heaven  therewith  invefted  ;  and 

*  yet  Payment  of  Tribute  unto  Cafar,  being  now 
'  made  Emperor,  is  the  plain  Law  of  Jefus  Chnft 
'  unto  Kings  by  human  Right;  Honour  by  very  Di- 
'  vine  Right  is  due.  Man's  Ordinances  are  many 
'  times  propofed  as  Grounds  in  the  Statutes  of  God, 
'  And  therefore,  of  what  kind  foever  the  Mean-^  Le 
'  whereby  Governors  are  lawfully  advanc'd  to  cheir 
'  Scates,  as  we  by  the  Laws  of  God  ftand  bound 
'  meekly  to  acknowledge  them  for  God's  Lieute- 

*  nants,  and  do  confefs  their  Power  His;  fo  by  the 

*  fame  Law  they  are  both  authoriz'd  and  requir'd  to 
'  ufe  that  Power,  as  far  as  it  may  be  in  any  State 

<  available  to  his  Honour.  The  Law  appointeth  no 
«  Man  to  be  a  Husband ;  but  if  a  Man  hath  betaken 
'  himfelf  unto  that  Condition,  it  giveth  him  Power 

*  and  Authority  over  his  own  Wife.  That  the  Chri- 

<  ftian  World  (hould  be  ordered  by  the  Kingly  Re- 

<  giment,  the  Law  of  God  doth  not  any  where 
i  Command  ;  and  yet  the  Law  of  God  doth  give 
•'  rhem,  which  once  are  exalted  unto  chat  Place  of 
'  Eftate,  Right  to  exaft  at  the  Hands  of  their  Sub- 

<  jefts  general  Obedience  in  whatfoever  Aftairs  their 

*  Power  may  ferve  to  command ;    and  God  doth 

*  ratify  Works  of  that  Sovereign  Authority,  which 
<■  Kings  have  received  by  Men.  Tiiis  is  therefore 
«  the  Right  whereby  Kings  do  hold  their  Power; 
«  but  yet  in  what  fort  the  fame  doth  reft  and  abide 
4  in  them,  ic  fomewhat  behoveth  farther  to  Search; 
c  where,  that  we  be  not  enforced  to  make  over 
«  large  Difcourfes  about  the  different  Conditions  of 


Sovereign  orSupream  Power,  that  which  we  fpeak 
of  Kmgs  final]  be  in-refpett  of  the  State,  and  ac- 
cording to  the  Nature  of  this  Kingdom,    where 
the  People  are  in  no  Sixbjection,  but  fuch  as  wil- 
lingly themfelves  have  condefcended  unto  for  their 
own  moft   Behoof   and  Security.     In  Kingdoms 
therefore  of  this  Qiiality,    the  higheft  Governor 
hath  indeed  univerfal  Dominion,  but  with  Depen- 
dency upon  that  whole  entire  Body,  over  the  leve- 
ral  Parts  whereof  he  hath  Dominion ;    fo  that  ic 
ftandeth  for  an  Axiom  in  this  Cafe,  The  King  is 
Major  Jingulus,    univerfis  Minor.    The  King's  De- 
pendency we  do  not  conftrue  as  fome  have  done, 
who  are  of  Opinion,    that  no  Man's  Birth  can 
make  him  a  King ;    but  every  particular  Perfon 
advanced  to  fuch  Authority  hath,  at  bis  Entrance 
into  his  Reign,  the  fame  beftowed  on  him  as  an 
Eftate,    in  Condition,    by  the  voluntary  Deed  of 
the  People  in  whom  it  doth  lye,    to  put  by  any 
one,   and  to  prefer  fome  other  before  him  better 
liked  of,  or  judged  fitter  for  the  Place ;  and  that 
the  Party  fo  rejeftea  hath  no  Injury  done  unto 
him  ;  no,  altho'  the  fame  be  done  in  a  Place  where 
the  Crown  doth  go  <^"'  ynv^^,  by  SuccelTion,  and 
to  a  Perfon  which  is  Capital,  and  hath  apparently, 
if  Blood  be  refpefted,  the  neareft  Right.    They 
plainly  affirm,    in  all  well  appointed  Kingdoms, 
the  Cuftom  evermore  hath  been,    and  is,    that 
Children  fucceed  not  their  Parents  'till  che  Peo- 
ple,  after  a   fort,   have  created   them   a-new  ; 
neither    that    they    grow   to    their   Fathers    as 
natural  and  proper  Heirs,    but  are  then  to  be 
reckoned  for  Kings,  when  at  the  Hands  of  fuch 
as  reprefenc  che  King's  Majefty,    they   have  by 
Sceptre  and  a  Diadem  received  as  it  were  the 
Inveftiture  of  a  Kingly  Power :  Their  very  Words 
are,  "  That  where  fuch  Power  is  fettled  into  a 
'  Family  or  Kindred,    the  Stock  ic  felf  is  thereby 
'  chofen,    but  not  the  Twig  that  fpringeth  of  it, 
'  The  next  of  the  Stock  unto  him  that  reigneth, 
'  are  not  through  nearnefs  of  Blood  made  Kings  ; 
'  but  rather  fet  forth  co  ftand  for  the  Kingdom  : 
'  Where  Regal  Dominion  is  Hereditary,  it  is  noc- 
'  withftanding  (if   we  look  to   the  Perfons  which 
'  have  itj  altogether  Eleftive".     To  this  Purpofe 
are  feleded  Heaps  of  Scriptures  concerning  the  fo- 
lemn  Coronation  or  Inauguration  of  Saul,  David, 
of  Solomon,  and  others,  by  the  Nobles,  Antients, 
and  People  of  the  Commonwealth  of  Jfrael:  As  if 
thefe  Solemnities  were  a  kind  of  Deed,  whereby 
the  Right  of  Dominion  is  given  ;    which  ftrange, 
untrue,  and  unnatural  Conceits,    fet  abroad  by 
Seedfmen  of  Rebellion,   only  to  animate  unquiec 
Spirits,     and    to    feed    them  with  PolTibility  of 
afpiring  to  Thrones,  if  they  can  win  the  Hearts  of 
the  People,  what  Hereditary  Title  foever  any  other 
before  them  may  have ;  I  fay,  unjuft  and  infolenc 
Pofitions,  I  would  not  mention,  were  it  not  there- 
by to  make  the  Countenance  of  Truth  more  orient ; 
for  unlefs  we  will  openly  proclaim  Defiance  unto 
all  Law,   Equity  and  Reafon,    we  muft  (there  is 
no  Remedy)  acknowledge,  that  in  Kingdoms,  He- 
reditary Birth  gives  Right  unto  Sovereign  Domini- 
on ;    and  the  Death  of  the  PredecelTor  puts  the 
Succeflbr  by  Blood  in  Seiiin.     Thofe  Publick  So- 
lemnities before  fpecified,  do  but  ferve  for  an  open 
Tcftification  of  the  Inheritor's  Right,  or  belong- 
ing unto  the  Form  of  indufting  him  into  Pofleffion 
of  chat  Thing  he  hath  Right  unto.  Therefore,  in 
cafe  it  doth  happen,  that  without  Right  of  Blood, 
a  Man   in   fuch  wife  be   pofleill-d,    all  thefe  new 
EleiSions  and  Inveftings  are  utterly  void;    they 
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make  Iiim  no  indefenfible  Eftate,  rlie  Inheritor  by 
Blond  may  diipoiVefs  him  as  an  Ufurper.  The 
Caie  thus  landing,  albeit  we  judge  it  a  thing  moft 
trne,  that  Kings,  even  Inheritors,  do  hold  their 
Ri^ht  in  the  Pouer  of  Dominion,  with  Dependen- 
cy upon  the  whole  Body  Politick,  over  which  they 
have  Rule  as  Kings  ;  yet  fo  it  may  not  be  under- 
ftood,  as  if  fuch  Dependency  did  grow ;  for  that 
every  Supream  Government  doth  perfonally  take 
from  thence  his  Power,  by  way  of  Gift,  beftow'd 
of  their  own  free  Accord  upon  him  at  the  Time  of 
his  Entrance  into  the  faid  Place  of  his  Sovereign 
Government.  But  the  Cal'e  of  Dependency  is  that 
firft  Original  Conveyance  when  Power  was  deriv'd 
from  the  whole  into  one  ;  to  pafs  from  him  unto 
them,  whom  out  of  him.  Nature,  by  lawful 
Births,  fiiouid  produce,  and  no  natural  or  legal 
Inability  make  uncapable.  "  Neither  can  any 
'  Man  with  Reafon  think,  but  that  the  firft  Inftitu- 
'  tion  of  Kings  a  fufficient  Confideration  ;  vvhere- 
'  fore  their  Power  (hould  always  depend  on  that 
'  from  which  it  always  flows:  By  original  Influence 
'  of  Power  from  the  Body  unto  the  King,  is  the 
'  Caufe  of  Kings  Dependency  in  Power  upon  the 
'  Body".  By  Dependency  we  mean  Subordination 
and  Subjeciion;  a  manifeft  Token  of  which  De- 
pendency may  be  this :  As  there  is  no  more  certain 
Argument  that  Lands  are  held  under  any  as  Lords, 
than  if  we  fee  that  Inch  Lands,  in  Defeft  of  Heirs, 
fall  unto  them  by  Efchcat :  In  like  manner,  it 
doth  follow  rightly,  that  feeing  Dominion,  when 
there  is  none  to  inherit  it,  it  returneth  into  the 
Body  ■,  therefore  they  which  before  were  Inheri- 
tors thereof,  did  hold  it  with  Dependency  upon 
the  Body  :  So  that  by  comparing  the  Body  with 
the  Head,  as  touching  Power,  it  feemeth  always 
to  refide  in  both;  fundamentally  and  radically  in 
the  one,  in  the  other  derivatively;  in  one  the  Ha- 
bit, in  the  other  the  Art  of  Power.  May  a  Body 
Politick  then  at  all  times,  withdraw  in  whole  or 
in  part,  the  Influence  of  Dominion,  which  pafleth 
from  it,  if  Inconveniences  do  grow  thereby  ?  It 
muft  be  prefumed,  that  Supream  Governors  will 
not  in  fuch  Cafe  oppofe  themfelves,  and  be  ftiff 
in  detaining  that,  the  Ufe  whereof  is  with  pub- 
lick  Detriment.  But  furely  without  their  Confent, 
I  fee  not  how  the  Body  by  any  jufi:  Means  fliould 
be  able  to  help  it  felf,  faving  when  Dominion  doth 
Elcheat ;  fuch  Things  therefore  mufl:  be  thought 
upon  before- hand,  that  Power  may  be  limited  e'er 
it  be  granted  ;  which  is  the  next  Thing  we  are  to 
confider. 

Mr.  bodd.  We  now  produce  Bifiiop  Andrews's 
Sermons. 

Clerk  reads ^,     '  To  deprive  or  de- 
London  £^/-  '  pofe  them  ?  Sure  where  the  worft  is 
tion,  Ful.         '  reckoned  that  can  be  of  them,  Cla- 
1652./'.  939.  '  tnabimt    ad  Domimtm  is   all  I  find, 
'   I  Sam.  viii-  18.    No  Per  to  do  it  buc 

*  he.     By  him,  and  by  none  but  by  him,  they  be  ; 

*  by  him,  and  by  none  but  by  him,  they  ceafe  to  be. 

Mr.  Phipps.  We  defire  to  read  another  Paflage 
cut  of  Mr.  Hooker^  in  a  Treatife  of  Church  Go- 
vernment. 

Clerk  reads."]    '  A  Treatife  of  Church  Govern- 

*  ment :  To  which  is  added  a  Treatife  of  the  Re- 

*  gal  Power,  and  of  the  Novelty  of  the  Dodrine  of 
'  Reliftance,  Publilh'd  by  Dr.  Bernard  in  his  Calvi 
*■  Trabales. 

Lord  Chancellor.  This  is  a  Collection  of  the 
Works  of  feveral  Perfons;  fo  that  it  don't  appear 
whofe  Works  thefe  are  that  you  are  reading. 
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Mr.  Phipps.  That  whicli  we  offer  to  be  read  is 
Mr.  Hocker's,  and  is  left  out  of  the  Book  which 
.vas  printed  before. 

Clerk  reads.]  '  Tiiere  is  a  Supream 
Head  of  JuQice  whereunto  AH  are     Lon,  Edit. 
Subjed,    but  it   felf  in  Snbje&ion     1601.  s,to. 
to  None  ;    which  kind  of  Pre-emi-    fag.  49.  50, 
nence,  if  fome  ought  to  have  in  a 
Kingdom,  who  but  the  King  (hall  have  it?  Kings 
therefore  no  Man  can  have  lawful  Power  and  Au- 
thority to  judge ;  if  private  Men  offend,  there  is 
the  Magiftrate  over  them,  which  Judgeth;  if  Ma- 
giftrates,    They  have  their  Prince;     if  Princes, 
there  is  Heaven,  a  Tribunal  before  which  they  Qiall 
appear ;  On  Eaith  they  are  not  accountable  to  any. 

Mr.  Phipps.  My  Lords,  We  offer  Dofior  Jaik- 
fon's,  and  Bifliop  Ufie/s  Opinion  m  this  Matter, 
And  firft  Dodor  Jackjou. 

Clerk  reads.]     '  He  that   is  a  King 
'  or  Supream  Magiftrate,  by  juft  and     Tcm.  5. 
'  lawful  Title,  may  not  be  thus  refift-     Pag.<^6^, 
'  ed,  albeit  he  e.xercife  his  Pov\erTy- 
'  rannically. 

Mr.  Phipps.  The  next  is  Archbifliop  UjJ?er,  In 
a  Treatife  called.  The  Power  commiuiicatcd  by  Gvd 
to  the  Prince,  and  the  Obedience  required  of  the  Sub- 
jeEi,    &c. 

Clerk    reads^       '  But      if     Mens 
'  Hands  be  thus  tied  (will  fome  fay)     Pag.  157. 
'  no  Man's  State  can  be  fecure  :  Nay,     LoW.  1683, 
'  the  whole  Frame  of  the  Common-     Svo. 
'  wealth  would  be  in  Danger  to  be 
'  fubverted  and  utterly  ruin'd  by  the  unbridled  Luft 
'  of  a  diftemper'd  Governor. 

I  anfwer,  God's  Word  is  clear  in  the  Point, 
••  I0jofuever  rejtfleth  the  Power,  rejifleth  the  Ordi- 
'  nance  of  God,  and  they  that  rejifl,  fhaU  receive 
'  to  themfelves  Damnation ;  and  thereby  a  Neceffi- 
'  ty  is  impofed  upon  us,  of  being  fubjeft  even  for 
'  Confcience  fake,  which  may  not  be  avoided  by 
'  the  Pretext  of  any  enfuing  Mifchief  whatfoever. 

Mr.  Phipps.    My  Lords,  We  offer  next  the  Au- 
thority of  Mr.  Chill ingworth,    and  we  need  fay  no 
more  of  him  than  to  mention  that  it  is  Mr.  Chilling- 
-ivorth;    and  his  Charafter   is  fo  eftablilhed  by  the 
Lord  Clarendon,  that  we  need  fay  no  more  of  it. 
Clerk  reads.]     '  They  that  make  no 
Scruple  at  all  of  fighting  with  his     Fol.  330." 
Sacred  Ma jefty,  and  fliooting  Muf-     Lend,  ijo.^, 
kets  and  Ordnance  at  him  (which     Folio. 
fure  have  not  the  Skill  to  chufe  a 
SubjeQ  from  a  King)  to  the  excream  Hazard  of 
his  Sacred  Perfon,    who  by  all  poiTible  Obliga- 
tions they  are  bound  to  defend,    do  they  know, 
think  you,    the  general  Rule  without  Exception 
or  Limitation  left  by  the  Holy  Ghoft  for  our  Di- 
reftion   in  all   fuch  Cafes,    IVho  can  lift   up  his 
Hand  againfl  the  Lord's  Anointed,    and  be  innocent  ? 
I  Sam.xxvi.  9."  Or  do  they  confider  his  Command 
in  the  Proverbs  of  Solomon,    My  Sun,  fear  God  and 
the   King,    and  meddle   not  -with   them   that   defire 
Change?  Prov.  xxiv.  21.     Or  his  Counfel  in  the 
Book  of    Ecclefiafles,     I  coiinfd  thee   to   keep    the 
Kings   Commandment,    and   that    in  Regard  of  the 
Oath  of  God?  Ecclef  viii.  2.  Or  becaufe  they  poffibly 
may  pretend  that  they  are  exempted  from,  or  un- 
concerned in  the  Commands  of  Obedience  deli- 
vered in  the  Old  Teftament :  Do  they  know  and 
remember  the  Precept  given  to  all  Chriftians  by 
5  B  2  *  St. 
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'  S*.  retcr,  S:d)i»it  ynr  fehes  to  ei'ery  Ordinance 
"  of  Alan  for  the  Lord's  fake,  lubetL'r  it  be  to  the 
'■  K:ii7  as  Suprcam,  or  unto  Governors,  as  unto 
~  than  that  are  }ent  by  him?  Or  that  ten  ible  Sanfti- 
'  on  of  the  lame  Command,  They  that  reji/i  Jljall 
'  ycLcive  to  tieinfelves  Damnation,  left  us  by  St. 
'  Puidln  his  Lp'iJUe  to  the  Romans,  who  then  were 
'  die  miferable  Subjects  of  the  worft  King,  the 
'  worft  Man,  nny,  1  chink,  I  may  add  truly,  the 
'  ivorft  Beaft  in  tlie  World;  that  fo  all  Rebels 
'  Mcuths  might  be  ftopt  for  ever,  and  left  u'ith- 
'  out  all  Colour  or  Pretence  whatfoever  to  juftify 
'  the  Refiftance  of  Sovereign  Power? 

Mr.  Phipps.      My  Lords,  The  next  we  offer  is 
Archbilliop  Bramhall,  fometime  Bifhop  of  Arinagh. 

Clerk  reads.]  '  The  fame  _  Oath 
Page  531.  '  binds  us  to  defend  him  againft  all 
Dubl.  i6yS.  '  Confpiracies  and  Attempts  whatfo- 
Folio.  '  ever,    which  (hall  be  made  againft 

'  his  Perfon  or  Crown ;  to  defend  him, 
'  much  more  therefore  not  to  offend  him,   againft 

*  all  Confpiracies  and  Attempts  whatfoever.    That 

*  Oath  which  binds  us  to  defend  him  againft  all 

*  Attempts  whatfoever,  prefuppofeth  that  no  At- 

*  tempt  againft  iiim  can  be  juftified  by  Law,  whe- 
'  ther  thele  Attempts  be  againft  his  Perfon  or  his 
'  Crown. 

Clerk  veads^  '  If  a  Sovereign  (hall 
Bid.  fol.  '  perfecute  his  Subjefts  for  not  doing 

54Z.  *  his  unjuft  Commands,  yet  it  is  not 

*  lawful  to  refift  by  raifing  Arms 
againft  him,  'They  that  refift  fhall  receive  to  them- 
felves  Damnation.  But  they  ask.  Is  there  no  Li- 
mitation ?  I  anfwer,  ubi  Lex  non  diflinguit,  _  nee 
nos  difiingtiere  debe7niis.  How  fhall  we  limit 
where  God  hath  not  limited,  or  diftinguKh  where 
he  hath  not  diftinguifli'd  ? 

Mr.  Dodd.     My  Lords,    The  next  is  Bi(hop 

Sanderjon. 

Clerk  reads.]     '  No  Conjundure  of 
fol.  52:.         '  Circtcmflances  whatfoever,    can  make 
'  them  Expedient  to  be  done  at   any 
time,  that  is,  of  it  felf  and  in  the  kind  unlawful. 
For  a  Man  to  blafphejne  the  holy  Name  of  God, 
to  facrifice   to   Idols,    to   give    -wrong  Sentence  in 
Judgment,  by  his  Power  to  opprefs  thole  that  are 
not  able  to  withftand  him,  by  Subtilty  to  over- 
reach others  in  bargaining,    to  take  up  Arins  (of- 
fenfive  or  defenfive)  againft  a  lawful  Sovereign: 
None  of  thefe,    and  fundry  other  things  of  the 
like  Nature,  being  all  of  them  fimply,  and  de  to- 
to  genere  unlawful,    may  be  done  by  any  Man,  at 
any  Time,  in  any  Cafe,  upon  any  Colour  or  Preten- 
fion  whatfoever ;    the   Exprefs  Cojnmand  of  God 
himfelf  only  excepted,  as  in  the  Cafe  of  Abraham 
for  facrificing  his  Son.     Not  for  the  avoiding  of 
Scaitdal,    not  at   the  Inftance  of  any  Friend,    or 
Command  of   any  Pozi:,er  upon  Earth;    not  for 
the  Maintenance  of   the  Lives  or  Liberties  either 
of  our  felves  or  others ;    nor  for  the  Defence  of 
Religion ;    not  for  the  Prefervation  of  a  Church  or 
State;  no  nor  yet,  if  that  could  be  imagin'd  pof- 
lible,  for  the  Salvation  of  a  Soul;  no,  not  for  the 
Ri'demption  of  the  luhoie  World. 
Mr.  Phipps.     My  Lords,    Doc-tor  Sacheverell  be- 
ng  educared  in  the  Univerfny  of  Oxford,  we  ofter 
the  Decrees  of  that  Univerlity  touching  this  Mat- 
ter.    They  were  publiflied  in  the  Gazette  the  26th 
jf  July  1 683,  by  Authority. 


Clerk  reads.]  Numb.  1845. 

The  London  Gazette.     Publilhed   by  Authority. 
From  Monday  July  25.  to  Thurfday  '^uly  26.  1683. 

*  Whitehnll,  July  24.  This  Day  was  prefenred 
to  his  Majefty  the  following  Judgment  and  De- 
cree of  the  Univerfuy  of  Oxford,  pafs'd  in  their 
Convocation,  on  Saturday  the  21ft  Inftant. 

The  Judgment  and  Decree  of  the  Univerfity  of 
Oxford,  pafs'd  in  their  Convocation,  July  21. 
1683.  againft  certain  pernicious  Books,  and  dam- 
nable Doftrines,  deftruftive  to  the  Sacred  Perfons 
of  Princes,  their  State  and  Government,  and  of 
all  Human  Society. 

*  Altho'the  barbarous  Aflafllnation  lately  enter- 
prized  againft  the  Perfon  of  his  Sacred  Majefty, 
and  his  Royal  Brother,  engage  all  our  Thoughts  to 
reflect  with  utmoft  Deteftation  and  Abhorrence  on 
that  execrable  Villany,  hateful  to  God  and  Man; 
and  pay  our  due  Acknowledgments  to  the  Divine 
Providence,  which  by  extraordinary  Methods 
brought  it  to  pafs.  That  the  Breath  of  our  ATo- 
firils,  the  Anointed  of  the  Lord,  is  not  taken  in 
the  Pit  which  was  prepared  for  him;  and  that 
under  his  Shadow  we  continue  to  live,  and  enjoy 
the  Bleffings  of  his  Government;  yet  notwith- 
ftanding  we  find  it  to  be  a  neceffary  Duty  at  this 
Time,  to  iearch  into,  and  lay  open  thofe  impious 
Doftrines,  which  having  of  late  been  ftudioufly 
difleminated,  gave  Rife  and  Growth  to  thefe  Ne- 
farious Attempts,  and  pafs  upon  them  our  folemn 
publick  Cenfure  and  Decree  of  Condemnation. 

'  Therefore,  to  the  Honour  of  the  holy  and  undi- 
vided Trinity,  the  Prefervation  of  Catholick  Truth 
in  the  Church,  and  that  the  King's  Majefty  may 
be  fecured  both  from  the  Attempts  of  open  bloody 
Enemies,  and  Machinations  of  Treacherous  Here- 
ticks  and  Schifmaticks ;  We  the  Vice- Chancellor, 
Doftors,  Proftors,  and  Mafters,  Regent  and  not 
Regent,  met  in  Convocation,  in  the  accuftomed. 
Manner,  Time  and  Place,  on  Saturday  the  one 
and  twentieth  Day  of  July,  in  the  Year  one 
thoufand  fix  hundred  and  eighty  three,  concerning 
certain  Propofitions  contain'd  in  divers  Books  and 
Writings,  publi(h'd  in  the  Englifl},  and  alfo  the 
Z.flf/«  Tongue,  repugnant  to  the  Holy  Scriptures, 
Decrees  of  Councils,  Writings  of  the  Fathers, 
the  Faith  and  Profeffion  of  the  Primitive  Church; 
and  alfo  deftruftive  of  the  Kingly  Government, 
the  Safety  of  his  Majefty 's  Perfon,  the  publick 
Peace,  the  Laws  of  Nature,  and  Bonds  of  Human 
Society,  by  our  unanimous  Aflent  and  Confent, 
have  decreed  and  determined  in  Manner  and 
Form  following  : 

The  Firfl  Propofition. 
'  All  Civil  Authority  is  derived  Originally  from 
'  the  People. 

The  Second. 
'  There  is  a  mutual  Compaft,  Tacit  or  Exprefs, 
'  between  a  Prince  and  his  Subjefts;    and  that  if 
'  he  perform  not  his  Duty,    they  are  difcharged 
'  from  theirs. 

The  Third. 
'  That  if  lawful  Governors  become  Tyrants,  or 
'  govern  otherwife  than  by  the  Laws  of  God  and 
'  Man  they  ought  to  do,  they  forfeit  the  Right  they 
*  had  unto  their  Government.  Lex  Rex.  Buchanan 
'  de  Jure  Regni.  Vindicia  contra  Tyrannos  Bellar- 
'  7nine  de  Conciliis.  De  Pontifcie  Milton.  Good- 
'  win.  Baxter.     H.  C. 

The  Fourth. 
'  The  Sovereignty  of  England  is  in  the    tlires 
^  '  Eftates 
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for  High-Crimes 

''  Eftates,  liz:  King,  Lords  and  Commons.  The 
'  King  has  but  a  Co-ordinate  Power,  and  may  be 
'  over  rul'd  by  the  other  two.  Lex  Rex.  HiiutOH 
of  a  limited  and  mixed  Monarchy,  Baxter  H.  C. 
Pulil.  Cutechij. 

ike  Fifth. 
'  Birth-right  and  Proximity  of  Blood  give  no  Ti- 
'  tie  to  Rule  or  Government;    and  it  is  lawful  to 

*  preclude  the  next  Heir  from  his  Right  and  Siiccef- 
'  lion  to  the  Crown.  Lex  Rex.  Hum's  Poftfcript. 
Dolemans  Hiftory  of  Succeffion.  "Julian  the  Apo- 
ftate.     Mem  "tekeL 

7he  Sixth. 
'  It  is  lawful  for  Subjefls,  without  the  Confenr, 
'  and  againtl  the  Command  of  the  Suprenm  Magi- 
'  ftrate,  to  enter  into  Leagues,  Covenants  and  AiVo- 
'  ciations,  for  Defence  of  themfelves  and  their  Re- 
'  ligion.  Solemn  League  and  Cuvenant.  Late  AjJ<)- 
liations. 

"the  Seventh. 

*  Self-Prefervation  is  the  Fundamental  Law  of 

*  Nature,    and  fuperfedes  the  Obligation  of   all 

*  others,  whenlbever  they  ftand  in  Competition  with 
'  it.     Hobbs  de  Cive  Leviathan. 

The  Eighth. 

*  The  Doftrine  of  the  Gofpel  concerning  patient 
'  Suffering  of  Injuries,  is  not  inconfiftent  with  vio- 

*  lent  Relifting  of  the  higher  Powers,    in  cafe  of 

*  Perfccucion  for  Religion.  Lex  Rex.  Julian  Apo- 
ftate.     Apolog.  Relat. 

The  Nenth. 

*  There  lies  no  Obligation  upon  Chriftians   to 

*  Paffive  Obedience,    when  the  Prince  commands 

*  any  Thing  againlt  the  Laws   of  our  Country ; 

*  and  the  Primitive  Chriftians  chofc  rather  to  die 

*  than  refill:,  becaufe  Chriftianity  was  not  fettled 

*  by  the  Laws  of  the  Empire,    '^julian  Apoltate. 

The  Tenth. 

*  Pofleffion  and  Strength  give  a  Right  to  Go- 
'  vern  ;  and  Succefs  in  a  Caufe  or  Enterprize,  pro- 
'  claims  it  to  be  Lawful  and  Juft.     To  purfue  it,  is 

*  to  comply  with  the  Will  of  God  ;    becaufe  it  is 

*  to  follow  the  Conduft  of  his  Providence.  Hobb's. 
Owen's  Sermon  before  the  Regicides,  Jan.^i.  i6^%. 
Baxter.     Jenkins's  Petition,  Oclob.  165 1, 

The  Eleventh. 
'  In  the  State  of  Nature  there  is  no  Difference 

*  between  Good  and  Evil,  Right  and  Wrong.  The 
'  State  of  Nature  is  a  State  of  War,  in  which  eve- 
'  ry  Man  hath  a  Right  to  all  Things. 

The  Twelfth. 
The  Foundation  of  Civil  Authority  is  this  Na- 

*  rural  Right,    which  is  not  given,   but  left  to  the 

*  Supream  Magiftrate  upon  Mens  entring  into  So- 
'  cieties  ;  and  not  only  a  Foreign  Invader,  but  a 
'  Domeflick  Rebel,  puts  himfelf  again  into  a  State 

*  of  Nature,  to  be  proceeded  againft,  not  as  a  Sub- 

*  ject,  but  an  Enemy ;  and  confcquentl^',  acquires 
'  by  his  Rebellion  the  fame  Right  over  the  Life  of 
'  his  Prince,    as  the  Prince  (for   the  moll:  heinous 

*  Crimes)  has  over  the  Life  of  his  own  Subjefts. 

The  Thirteenth. 
'  *  Every  Man,  after  his  entring  into  a  Society,  re- 
'  tains  a  Right  of  defending  himfelf  againft  Force, 
'  and  cannot  transfer  that  Right  to  the  Common- 
'  wealth,  when  he  confents  to  that  Union  whereby 
'  a  Commonwealth  is  made :  And  in  cafe  a  great 
many  Men  together  have  already  refifted  the  Com- 
\  monwealth,  for  which  every  one  of  them  expeft- 
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'  eth  Death;  they  have  Liberty  then  to  Join  toge- 
ther, to  afTift  and  defend  one  another.  Their  bear- 

'  ing  of  Arm^s,  fubfequent  to  the  firft  Breach  of  their 
Duty,  tho'  it  be  to  maintain  what  they  have  done, 
is  no  new  unjuft  Aft ;  and  if  it  be  only  to  defend 
their  Perfons,  is  not  unjuft  at  all. 

The  Fourteenth. 
An  Oath  fuperadds  no  Obligation  to  Paft,  and 
a  Pad  obliges  no  farther  than  it  is  credited;  and 
confequently,  if  a  Prince  gives  any  Indication  that 
he  does  not  believe  the  Promifes  of  Fealty  and 
Allegiance  made  by  any  of  his  Subjects,  they  are 
thereby  freed  from  their  Subjeftion ;  and  notwith- 
ftanding  their  Pacts  and  Oaths,  may  lawfully  re- 
bel againft,  and  deftroy  their  Sovereign.  H^^bLs 
de  Cive  Leviathan. 

The  Fifteenth. 
If  a  People,  that  by  Oath  and  Duty  are  oblig'd 
to  a  Sovereign,  (hall  finfully  difpoflcl's  him,   and 
(contrary  to  their  Covenants)  chufe  and  covenant 

*  with  another ;  they  may  be  obliged  by  their  later 
Covenants,  notwithftanding  their  former.     Bax- 
ter H.C. 

The  Sixteenth. 
All  Oaths  are  unlawful,   and  contrary  to  ths 

*  Word  of  God.     Qiiakers. 

The  Seventeenth. 
An  Oath  obligeth  not  in  the  Senfe  of  the  Impo- 
'  fer,  but  the  Takers.     Sheriffs  Cafe. 

The  Eighteenth. 
[  Dominion  is  founded  in  Grace. 
The  Ninteenth. 

*  The  Powers  of  this  World  are  Ufurpations  up- 
on the  Prerogative  of  Jefus  Chrift;    and  it  is  the 

'  Duty  of  God's  People  to  deftroy  them,  in  order 
'  to  the  fetting  Chrift  upon  his  Throne.  Fifth-Mo- 
narchy-Men, 

The  Tivemieth. 
The  Presbyterian  Government  is  the  Sceptre 
of  Chrift's  Kingdom,   to  which  Kings  as  well  as 
'  others  are  bound  to  fubmit ;    and  the  King's  Su- 
premacy in  Ecclefiaftical  Affairs,    alTerted  by  the 
Church  of  England,    is  injurious  to  Chrift,    the 
'  fole  King  and  Head  of  his  Church.     Altare  Da- 
mafcemm.      Apolog.  Relat.   Hifi.  Indulg,   Cartwrighr, 
Travers. 

The  Twenty  firfl. 
It  is  not  lawful  for  Superiors  to  impcfe  any 
'  Thing  in  the  Worlhip  of  God,  that  is  not  ante- 

*  cedently  neceffary. 

The  Twenty  fecond. 

*  The  Duty  of  not  offending  a  weak  Brother,  is 
'  inconfiftent  with  all  Human  Authority  of  making 
'  Laws  concerning  indifferent  Things.  Protefiant 
Reconciler. 

The   Twenty  Third. 
'  Wicked  Kings  and  Tyrants  ought  to  be  put  to 
Death;  and  if  the  Judges  and  inferior  Magillrates 

'  will  not  do  their  Office,  the  Power  of  the  Sword 

'  devolves  to  the  People  :  If  the  major  Part  of  the 
People  refufe  to  exercife  this  Power,  then  the 
Minifters  may  excommunicate  fuchaKing;  af- 
ter which  it  is  lawful  for  any  of  the  Subjcds  to 

'  kill  him,    as  the  People  did  Athaliah,    and  Jehu. 

'  Jez.ebel.      Buchanan.      Knox.      Goodman.      Gilby, 

Jefuits. 

The   Twenty  fourth. 
'  After  the  Sealing  of  the  Scripture  Canon,  the 

'  People  of  God  in  all  Ages  are  to  expefl  new  Re- 

l  velations  for  a  Rule  of  their  Aftions;    and  it  is 

!  Law- 
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*  Lawful  for  n  privare  Man,  having  an  inward  Mo- 

*  tion  from  God,  to  kill  a  Tyranr.     Quakers,  and 

Dthr  Enthuf.ajh.     Goodman. 

TU  Tive-dty  fifth. 
'  The  Example  of  PLinens  is  ro  us  Inftead  of 
'  a  Commnnd  ;  for  what  God  hath  commanded  or 
'  approved  in  one  Age,    muft  tweeds  oblige  m  all. 
Goodman.  Knox.  Nupthiili. 

The  Tvjeufy  fist!;. 
'  King   a-arles   the   Firft  was  la\^fully    put  to 
'  Death,  and  his  Murderers  were  the  blefled  In- 

'  ftrnments  of  God's  Glory  in  their  Generation. 

Milton.  Goodxum.  Oi\:eii. 

The  Twenty  feventh. 
'  King  Charles  the  Firft  made  War  upon  his  Par- 
'  liament ;    and  in  fuch  a  Cafe  the  King  may  not 
'  only   be  refified,    but  he  ceafeth   to    be  King. 
Baxter. 


'  We  Decree,  Judge,  and  Declare  all  and  every 
of  thefe  Propolicions  to  be  falfe,  feditious,  and 
impious,  and  moft  of  them  to  be  alfo  heretical 
and  blafphemous,  infamous  to  Chriftian  Religi- 
on, and  deftruftive  of  all  Government  in  Church 
and  State. 

'  We  farilier  Decree,  That  the  Books  which  con- 
tain the  aforefaid  Propofitions  and  impious  Do- 
ftrines,  are  fitted  to  deprave  good  Manners,  cor- 
rupt the  Minds  of  unwary  Men,  ftir  up  Seditions 
and  Tumults,  overthrow  States  and  Kingdoms, 
and  lead  to  Rebellion,  Murther  of  Princes,  and 
Atheifm  it  felf :  And  therefore  we  interdift  all 
Members  of  the  Univerfity  from  the  Reading  of 
the  faid  Books,  under  the  Penalties  in  the  Statutes 
exprefs'd.  We  alfo  order  the  faid  recited  Books 
to  be  publickly  burnt  by  the  Hand  of  our  Mar- 
ftial,  in  the  Court  of  our  Schools. 
'  Likewife  we  order,  That  in  perpetual  Memory 
hereof,  thefe  our  Decrees  lliall  be  entred  in  the 
Regiftry  of  our  Convocation  ;  and  that  Copies  of 
them  being  communicated  to  the  feveral  Colleges 
and  Halls  within  this  Univerfity,  they  be  there 
publickly  affix'd  in  the  Libraries,  RefeiSories,  or 
other  fit  Places,  where  they  may  be  feen  and  read 
of  all. 

'  Laftly,  We  command  and  ftriftly  enjoin  all 
and  fingular  the  Readers,  Tutors,  Catechifts,  and 
others  to  whom  the  Care  and  Truft  of  Inftitution 
of  Youth  is  committed,  that  they  diligently  in- 
ftrufi:  and  ground  their  Scholars  in  that  moft  ne- 
cellnry  Doctrine,  which  in  a  manner  is  the  Badge 
and  Charader  of  the  Church  of  England;  Of 
jubmittiiig  to  every  Ordinance  of  Alan  Jor  the 
Lord's  Sake ;  -whether  it  be  to  the  King  as  Su- 
pream,  or  unto  Governors  as  unto  them  that  are 
fent  by  him,  for  the  Pinii/Innent  of  evil  Doers, 
and  jor  the  Praifc  of  them  that  do  well.  Teach- 
ing that  this  Submiffion  and  Obedience  is  to  be 
clear,  abfolute,  and  without  Exception  of  any 
Srate  or  Order  of  Men.  Alfo  that  they,  accor- 
ding to  the  Apoftle's  Precept,  exhort,  That  firfi 
of  all,  Supplications,  Prayers,  Intercefjlvns,  and 
giving  of  Thanks  be  itiade  for  all  Men,  for  the 
King,  and  all  that  are  in  Authority ;  that  u'e  may 
lead  a  quiet  and  peaceable  Life,  in  all  Godlinefs 
and  Hom/ly ;  for  this  is  good  and  acceptable  in  the 
fight  of  God  our  Saviour.  And  in  efoecial  man- 
ner, that  chey  prefs  and  oblige  them  humbly  to 
otTer  tlieir_  moft  ardent  and  daily  Prayers  at  the 
Throne  of  Grace,  for  the  Prefervation  of  our  So- 


vereign Lord  King  Charles,  from  the  Attempts  of 
open  Violence,  and  fecret  Machinations  of  perfi- 
dious Traitors;  that  the  Defender  of  the  Faith, 
being  fafe  under  the  Defence  of  the  Moft  High, 
may  continue  his  Reign  on  Earth,  till  he  ex- 
change it  for  that  of  a  late  and  happy  Immor- 
tality. 

Mr.  Phipps.  My  Lords,  To  fnew  that  this  was 
likewife  at  the  fame  time  Archbifhop  TitJotfon's  O- 
pinion,  we  defire  to  read  his  Letter  which  he  wrote 
to  my  Lord  Rujfel,  when  he  was  under  his  Con- 
demnation in  Neivgate,  fuly  20,   idSj. 

Clerh  readi  ]  '  My  Lord,  I  was  heartily  glad  to 
fee  your  Lordfhip  this  Morning  in  that  calm 
and  devout  Temper  at  Receiving  of  the  Blef- 
fed  Sacrament ;  but  Peace  of  Mind,  unlefs  it  be 
well  grounded,  will  avail  little  :  And  becaufc 
tranfient  Dilbourfe  many  times  hath  little  Effe(5t, 
for  want  of  Time  to  weigh  and  conlider  it; 
therefore,  in  tender  Compaffion  of  your  Lord- 
fl-iip's  Cafe,  and  from  all  the  Good-will  that  one 
Man  can  bear  to  another,  I  do  humbly  offer  to 
your  Lordfliip's  deliberate  Thoughts  thefe  follow- 
ing Conliderations  concerning  the  Points  of  Re- 
fiftance,  if  our  Religion  and  Rights  fhould  be  in- 
vaded, as  your  Lordfhip  puts  the  Cafe  ;  concern- 
ing which,  I  underftand  by  Dr.  5.  that  your  Lord- 
fhip had  once  received  Satisfaction,  and  am  forry 
to  find  a  Change. 

Firfl,  '  That  the  Chriftian  Religion  doth  plainly 
forbid  the  Refiftance  of  Authority. 
Secondly,  '  That  tho'  our  Religion  be  eftablifti'd 
by  Law,  (which  yourLordfliip  urges  as  a  Diffe- 
rence between  our  Cafe  and  that  of  the  Primitive 
Chriftians)  yet  in  the  fame  Law  which  eftablifiies 
our  Religion,  it  is  declared.  That  it  is  not  lawful 
upon  any  Pretence  whatfoever  to  take  up  Arms, 
&c.  Befides,  that  there  is  a  particular  Law,  de- 
claring the  Power  of  the  Militia  to  be  folely  in 
the  King ;  and  that  ties  the  Hands  of  Subjects, 
tho'  the  Law  of  Nature,  and  the  general  Rules  of 
Scripture  had  left  us  at  Liberty,  which  I  believe 
they  do  not,  becaufe  the  Government  and  Peace 
of  Human  Society  could  not  well  fubfift  upoa 
thefe  Terms. 

Thirdly,  '  Your  Lordfhip's  Opinion  is  contrary 
to  the  declared  Dodrine of  all  Proteftant  Churches; 
and  tho'fome  particuIarPerfons  have  taught  other- 
wile,  yet  they  have  been  contradifted  herein,  and 
condemn'd  for  it,  by  the  Generality  of  ProteftantS- 
I  beg  your  Lordihip  to  confider,  how  it  will  agree 
with  an  avow'd  aflerting  of  the  Proteftant  Religi- 
on, to  go  contrary  to  the  general  Doctrine  of 
Proteftants.  My  End  in  this  is,  to  convince  your 
Lordfhip  that  you  are  in  a  very  great  and  dange- 
rous Miftake;  and  being  foconvinc'd,  that  which 
was  before  a  Sin  of  Ignorance,  will  appear  of 
much  more  heinous  Nature,  as  in  Truth  it  is,  and 
call  for  a  very  particular  and  deep  Repentance ; 
which  if  your  Lordfhip  fincerely  exercife  upon  the 
fight  of  your  Error,  by  a  penitent  Acknowledg- 
ment of  it  to  God  and  Men,  you  will  not  only 
obtain  Forgivenefs  of  God,  but  prevent  a  mighty 
Scandal  to  the  Reform 'd  Religion.  I  am  very  lotii 
to  give  your  Lordfhip  any  Difquiet  in  the  Diftrefs 
you  are  in,  which  I  commiferate  from  my  Heart, 
but  am  much  more  concern'd  that  you  do  not 
leave  the  World  in  a  Delufion  and  falfe  Peace,  to 
the  Hindrance  of  your  eternal  Happinefs.  I  hear- 
tily pray  for  you  ;  and  befeech  your  Lordftiip  to 

'  believe 
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*  believe  that  I  am,  with  the  greateft  Sincerity  and 

*  CompalBon  m  the  World, 

My  Lord, 
Your  Lordflnp's  mcft  Faithful 

and  AffliEied  Servant^ 

J.  TILLOTSON. 

Mr.  Phipps.  My  Lords,  We  next  offer  the  Opi- 
nion of  Bi(bop  Stillingfleet. 

Clerk  reads.l    '  A  Vindication  of  the  Anfwer  to 

*  fome  late  Papers,  concerning  the  Unity  and  Au- 
'  thority  of  the  Catholick  Church,  and  ths  Refor- 

*  mation  of  the  Church  of  England. 

But  it  hath  been  faid  by  fome- 

Pag.  ^9.         '  body,     'That    tue    had  our    Govern- 

Lond.  1687.  '  ment      and      Cerejmnies     from      his 

'  Church,     our   Doclrine  from    Luther 

*  and  Calvin  ;    and  that  we  had  nothing  peculiar  to 
'  our   Church,    but   our  Doclrine  of  Non-Refiflance, 

*  and  much  good  may  it  do  us ;    and   we  hope   we 

*  we  (hall  never  fare  the  worfe  for  it.    This  might 

*  give  Occalion  to  enquire,    Whether  the  Church, 

*  which  pretends  to  be  infallible,  doth  teach  it  fo 

*  orthodoxly,  or  not  ?    Or  whether  thofe  who  do 

*  think   themfelves  obliged   to   believe   what   (he 

*  teaches,  are  thereby  oblig'd  to  the  flrifteftPrinci- 

*  pies  of  Loyalty  ?  But  I  forbear.    It  is  fufficicnt  to 

*  my  Purpole,   to  fhew  that  our  Church  doth  not 

*  only  ccach  them,  as  her  own  Doftrine,  but  (which 

*  is  far  more  etfeftual)  as  the  Dodrine  of  Chrift 

*  andhis  ApoWes,  and  of  the  Primitive  Church. 

Mr.  Phipps.  My  Lords,  the  fame  Bifhop,  in  a 
DifcGurfe  of  the  Unreafonablenefs  of  a  new  Separa- 
tion, takes  Notice  of  fome  Objeflions  made  by 
thole  who  are  Friends  to  the  Government,  as  if 
Non-Reliftance  were  not  confiftent  ivith  the  Revo- 
lution. 

Lord  Chancellor.  There  is  no  Name  of  an  Author 
to  thefe  Books  which  you  now  produce; 

Mr.  Dodd.  The  Book  is  generally  known  by  all 
learned  Men  to  be  Bilhop  Stillingfleets.  Mr. 
Chifwell,  who  printed  it,  attended  here  three  Days 
to  prove  it,  but  is  ill  now  ;  but  he  has  left  a  Cer- 
tificate that  he  printed  it,  and  all  learned  Men 
know  it  to  be  his. 

Clerk  reads."]    *  I  come  to  the  par- 
Page  2.  *  ticular  Examination  of  the  Difficul- 

Lond.  i6Sp.  '  ties  which  relate  to  the  prefent 
'  Oaths  [to  King  JViUiam  and  Queen 
'  Mary'];  and  becaufe  we  are  charg'd  with  Apoftacy 
from  the  Principles  of  the  Church  of  England, 
and  that  is  made  the  main  Ground  of  the  delign'd 
Separation,  I  would  fain  know  what  this  Charge 
is  built  upon,  with  reipeft  to  the  Oaths,  for  that 
is  all  we  are  concern'd  in.  If  any  particular  Pcr- 
fons  have  advanc'd  new  Hypothefis  of  Govern- 
ment, contrary  to  the  Senfe  of  our  Church,  let 
them  anfwer  for  themfelves.  The  Cafe  of  the 
Oath  is  quite  of  another  Nature  j  here  is  no  Re- 
nouncing the  DoQrine  of  Paflive  Obedience,  or 
averting  the  Lawfulnefs  of  Rcfiftance. 

Mr.  Phipps.  Your  Lordfhips  obferve  chat  (ince 
rhe  Pvcvolution  that  general  Doftrine  of  Obedience 
is  aflerted  by  him. 

Mr.  Dodd.  My  Lords,  The  next  we  offer  is 
Dr.  Sherlock  in  his  Cafe  cj  Allegiance  fiated. 


Clerk  reads^  '  And  Bi(hop  Overall'^ 
Convocation-Book,  which  is  lately  Page  57. 
publilh'd,  the  principal  Defign  of  Lond.  i6pi, 
which  is  to  aflert  the  irrefiftible  Quarto. 
Authority  of  Sovereign  Princes,  does 
as  plainly  allert  this  too.  That  all  fettled  Govern- 
ments, whatever  their  Beginnings  were,  have 
God's  Authoriry,  and  mulT:  beobey'd;  of  which 
more  above  :  For  thofe  wife  Men  who  fac  in  that 
Convocation,  plainly  faw  the  neceflary  Connexion 
between  Non-Refiftance,  and  Obedience  to  the 
prefent  Powers;  both  which  were  equally  refolv'd 
into  the  Authority  of  God,  in  removing  Kings 
and  fctting  up  Kings:  So  that  Obedience  and  Al- 
legiance to  the  prefent  Powers,  when  they  are 
once  well  fettled  among  us,  is  fo  far  from  being  a 
renouncing  of  the  Doctrine  of  Non-Refiftaiice 
and  Palfive  Obedience,  that  thofe  who  refufe  to 
comply,  muft  renounce  the  only  Principle  whereon 
that  Doftrine  is  reafonably  founded,  and  confc- 
quently  renounce  the  Dodrine  it  felf. 

Mr.  Phipps.  My  Lords,  We  now  offer  a  Book 
publilh'd  by  the  late  Bifhop  Beveridge,  which  was 
publifh'd  by  her  Majefty's  Licenle,  counterligned 
by  the  Earl  of  Sunderland. 

Clerk  reads.]  ANNE   R. 

*  Whereas  our  Trufiy  and  Well-beloved  Richard 
Smith,  of  our  City  of  London,  Bookfeller,  hach 
humbly  reprefented  unto  us,  that  he  has  with 
great  Labour  and  Expence,  prepar'd  for  the  Prefs, 
a  new  Edition  of  the  Sermons  and  other  Works, 
written  in  Englifi  by  the  Right  Reverend  Father 
in  God,  Dr.  IVilliam  Bevertdge,  Bifhop  of  St. 
Afaph,  deceafed  :  And  has  therefore  humbly  be- 
fought  us  to  grant  him  our  Royal  Privilege  and 
Licenfe  for  the  fole  Printing  and  Publifhing'\here- 
of,  for  the  Term  of  fourteen  Years.  We  being 
willing  to  give  all  due  Encouragement  to  Works 
of  this  Nature,  tending  to  the  Advancement  o£ 
Piety  and  Learning,  are  gracioufly  pleafed  to  con- 
defcend  to  his  Requeft ;  and  do  therefore,  by 
thefe  Prefents,  grant  to  him  the  fiid  Richard 
Smith,  his  Executors,  Adminiftrators,  and  AfTigns, 
our  Royal  Licenfe  for  the  fole  Printing  and  Pub- 
lifhing  the  Englifh  Works  of  the  faid  late  Bifhop 
of  St.  Afaph  for  the  Term  of  fourteen  Years, 
from  the  Date  hereof  ,•  flridly  forbidding  all  our 
Subjefts,  within  our  Kingdoms  and  Dominions, 
to  Reprint  the  fame,  either  in  whole  or  in  part,  or 
to  import,  buy,  vend,  utter  or  diftribute  any  Copies 
thereof  Reprinted  beyond  Seas,  during  the  afore- 
faid  Term  of  fourteen  Years,  without  the  Confent: 
and  Approbation  of  the  faid  Richard  Smith,  his 
Heirs,  Executors  and  Afligns,  under  his,  or 'their 
Hands  and  Seals,  firft  had  and  obtained,  as  they 
will  anfwer  the  contrary  at  their  Peril ,-  whereof 
the  Mafter,  Wardens  and  Company  of  Stationers 
are  to  take  Notice,  that  the  fame  may  be  enter 'd 
in  their  Regifter,  and  that  due  Obedience  be  ren- 
der'd  thereunto.  Given  at  our  Court  at  Keiiftng- 
ton,  the  fifth  Day  of  June  1708.  in  the  feventh 
Year  of  our  Reign. 

By  Her  Majeft/s  Cojnmand,  SUNDERLAND. 

Private  'Thoughts  upon  Religion,  digejied  into  Twelve 
Articles,  with  PraSiical  Refolutions  form'd  there- 
upon.  By  the  Right  Reverend  Father  in  God, 
William  Beveridge,  D.D.  late  Lord  Bifhop  of 
St.  Afaph. 

RESQLU- 
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RESOLUTION  I. 

'  I   am    reiolv'd,     by    the   Grace 

^7.251,25:,  '  of    God,    to    Honour   and    Obey 

z^l,2S4-Loii.'  the  King,    or  Prince,    whom  God 

J70i>.  Si/o.     '  is    pleaicd    to    fee    over    me  i    as 

'  well   as   t6   expeft  he  fliould  fafe- 

*  guard  and  protect  me,  whom  God  is  pleas  d  to 

*  let  under  him. 

'  The  King  of  Kings,    and  Lord  of  Lords,  the 

*  great  and  glorious  Monarch  of  all  the  World,  hav- 
"  ing  enafled  many  gracious  Laws,  is  plealed^  to 
'  fet  over  every  Kingdom  and  Nation,  fuch  Perlons 

*  as  may  put  them  in  Execution  :  So  that  I  cannot 
'  but  look  upon  a  lawful  King  as  truly  a  Reprefen- 

*  tative  of  the  moft  high  God,  as  a  Parliament  is  of 
'  the  People.  And  am  therefore  perfuaded  that 
'  whofoever  rebels  againft  him,  rebels  againft  God 
'  himfelf ;  not  only  in  that  he  rebels  againft  theOr- 
'  dinance  of  God,  and  fo  againft  the  God  of  that 

*  Ordinance ;  but  becaufe  he  rebels  againft  him 
'  whom  God  hath  fee  up  as  his  Vicegerent,  to  re- 
'  prefent  his  Perfon  and  execute  his  Laws,  in  fuch 

*  a  Pan  of  his  Dominions. 

'  Hence  i':  i^,  that  thefe  two  Precepts,  Fear  God, 

*  ^nd  Hrmur  the  King,  are  fo  often  join'd  together 
'  in  Holy  VVric;  for  he  that  fears  God's  Power,  can- 
'  not  but  honour  his  Authority ;  and  he  th?.t  ho- 
'  noi-rs  net  the  King  that  reprefenis  God,  cannot  be 
'  faiu  to  f'-ar  God,  who  is  reprefented  by  him.  And 

*  hence  likewile  it  is,  that  God  hath  been  as  ftrid 
'  and  exprefs  in  enjoining  us  Obedience  to  our  Go- 

*  vcnior's,  as  to  himfelf :  For,  thus  faith  the  Lord 
'  of  Hofts,  Rom.  xiii.  i.  Let  every  Soul  be  JubjeH 
'  to  ti:c  Higher  Po-wers.  Why?  Becaufe  there  is 
'  no  Potvtr  but  of  God;  tl.v  Powers  that  be,  are  or- 
f  daind  of  God. 

'  And  he  hath  denounced  as  great  a  Judgment 
'  againft  fuch  as  rebel  againft  the  Magiftrate  he 
'  hath  ordain'u,  as  againft  thofe  that  rebel  againft 
'  himfelf:  For,  Whofoever  reftfteth  the  Power,  re- 
'  ft(leth  the  Ordinance  of  God;  and  they  that  reftft 
'  foall  receive  to  themf elves  Damnation,  ver.  2.  So 
'  that  the  Wrath  of  God  fhall  as  certainly  fall  upon 

*  thofe  that  rife  up  againft  the  King,  as  upon  thofe 
'  that  light  againft  God.  And  no  wonder,  that  the 
'  Punifnment  (Viould  be  the  fame,  when  the  Fault 
'  is  the  fame.  For  he  that  fights  againft  the  King, 
'  fights  againft  God  himfelf,  who  bath  inverted  him 
'  with  that  Power  and  Authority  to  govern  his 
'  People,  reprefenting  his  own  glorious  Majefty  be- 
'  fore  them. 

'  Upon  this  Ground  it  is,  that  I  believe  the 
'  Wickedncfs  of  a  Prince  cannot  be  a  fufficient  Plea 
'  for  the  Difobcdience  of  hisSubjefts  r  for  it  is  not 
'  the  Holinefs,  but  the  Authority  of  God  that  he 
'  reprefents,  which  the  moft  Wicked,  as  well  as  the 

*  moft  Holy  Perfon  may  be  endowed  with.     And 

*  therefore,  when  the  Gofpel  firft  began  to  fpread  it 
'  felf  over  the  Earth,  tho'  there  was  no  Chriftian 

*  King,  or  Supream  Magiftrate,  of  what  Title 
'  foever,  to  cherifh  and  proteft  it  j  nay,  tho'  the 
'  Civil  Powers  were  then  the  greateft  Enemies  to  it, 

*  yet,  even  then,  were  the  Difciples  of  Chrift  en- 
'  joined  to  fiibrnit  themfehes  to  every  Ordinance  of 
'  Man,   for  the  Lord's  fake. 

'  Infomuch,  that  did  I  live  among  the  'Turks,  I 
'  fliould  look  upon  it  as  my  Duty  to  obey  the 
'  Grand  Siguier,    in  all  his  lawful  Edicts,    as  well 

as  the  moft  Chriftian  and  Pious  King  in  the  World. 

For,  fuppofea  Prince  be  never  fo  wicked,  and  ne- 
'  ver  fo  negligent  in  his  Duty  of  Protefting  me, 
,'  it  doth  not  follow,   that  I  muft  negleft  mine  of 


Obeying  hirn.  Li  fuch  a  Cafe,  I  have  another 
Duty  added  to  this,  and  that  is,  to  pray  for  him, 
and  to  intercede  with  God  for  his  Converfion: 
For,  thus  hath  the  King  of  Kings  commanded, 
that  Prayers,  Supplications,  Interceffions,  and  giving 
oj  Thanks  be  made,  as  jor  all  Men,  fn  more  efpe- 
cially  for  Kings,  and  thofe  that  are  in  Aiithority, 
that  we  may  live  a  quiet  and  peaceable  Life,  in  all 
Godlinejs  and  Honefiy,  i  Tim.  ii.  i,  2.  So  that 
whenfoever  I  addrefs  to  the  Court  of  Heaven,  i 
muft  be  fure  to  remember  my  Sovereign  on 
Earth,  as  himfelf  doth  in  Heaven,  in  Righteouf- 
nefs  and  Mercy.  But  efpecially,  in  cafe  of  any 
feeming  or  real  Default  or  Defei^t ,-  tho'  I  do  not 
think  it  a  Subject's  Duty  to  judge  or  cenfure  his 
Sovereign's  Attions  :  I  am  to  be  the  more  earneft 
in  my  Prayers  and  Intercefftons  for  him  ;  but  up- 
on no  Account  to  fight  and  rebel  againft  him. 

Mr.  Dodd.  My  Lord,  the  next  Book  we  offer  is 
his  Grace  the  Archbiftiop  of  Canterbury's  Treatife, 
intituled,  The  Creed  of  Mr.  Hobbs  Exainined. 

Clerk  reads.l     '  There  is  no  Tye  fo 
ftrong  as  that  of  Religion,    which     Pag.  15S. 
eternally  blndeth  a  Confcientious     Lond.1670. 
Subjeft  in  Allegiance  to  his  Sove- 
reign. 

'  Wo  to  all  the  Princes  upon  Jiid.p.  160, 
Earth,  if  this  Doftrine  be  true,  161. 
and  becometh  popular.  If  the 
Multitude  believe  this,  the  Prince  not  arm 'd  with 
the  Scales  of  the  Leviathan,  that  is,  with  irre- 
fiftible  Power,  can  never  be  fafe  from  the  Spears, 
and  barbed  Irons,  which  their  Ambition  and  pre- 
fumed  Intereft  will  provide,  and  their  Malice  will 
fharpen,  and  their  paffionate  Violence  throw  a- 
gainft  him.  If  the  Beaft  we  fpoke  of  come  hue 
CO  know  its  oHvn  Strength, it  will  never  be  m^anag'd. 
Wherefore  fuch  as  own  thefe  pernicious  Doctrines, 
deftruftive  to  all  Societies  of  Men,  may  be  faid. 
to  have  Wolves  Heads,  as  the  Laws  of  old  were 
wont  to  fpeak  concerning  Excommunicated  Per- 
fons ;  and  are  like  thofe  ravenous  Beafts,  fo  far 
from  deferving  our  Love  and  Care,  that  they 
ought  to  be  deftroyed  at  the  common  Charge. 

Mr.  Fhipps.  My  Lords,  there  is  a  further  Ac- 
count of  the  Opinion  of  the  fame  Aichbidiop  of 
Canterbury,  in  a  Printed  Paper,  entituled.  An  Ac- 
count of  what  pafjed  at  the  Execution  of  the  late  Duke 
o/Monmouth,  ok  Wednefday  r/;^  lyhof  July,  168  j. 
on  Tower-Hill. 

Clerk  reads.']  '  The  late  Duke  of  Mommnth 
came  from  the  Tower  to  the  Scaft'old,  attended 
by  the  Bilhop  of  Ely,  the  Bifliop  of  Bath  and 
IVells,  Doftor  Tenifon,  and  Doctor  Hooper ;  which 
four  the  King  was  gracioufly  pleafed  to  fend  him, 
as  his  Affiftants  co  prepare  him  for  Death  ;  and 
the  late  Duke  himfelf  intreated  all  four  of  theni 
to  accompany  him  to  the  Place  of  Execution,  and 
to  continueAvith  him  to  the  laft.  The  two  Bifhops 
going  in  the  Lieutenant's  Coach  with  him  to  the 
Bars,  made  feafonable  and  devout  Applications  to 
him  all  the  way ;  and  one  of  them  defired  him 
not  to  be  furpriz'd,  if  they  to  the  very  laft  upon 
the  Scaftold  renewed  thofe  Exhortations  co  a  par- 
ticular Repentance,  which  they  had  fo  often  re- 
peated before. 

'  At  his  firft  coming  upon  the  Scaffold,  he  look  d 
for  the  Executioner  ;  and  feeing  him,  faid.  Is 
this  the  Mali  to  do  the  Bufaief?  Do  your  JVork 
well. 

Then 
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*  Then  the  late  Duke  ol  Momnonth  began  to 
fpeak,  fome  one  or  other  of  the  AfiTiftants,  during 
the  whole  time,  applying  themfelves  to  him. 

Mon.  '  I  fhall  fay  but  very  little  ;  I  come  to  liie; 
I  die  a  Proteftant  of  the  Church  of  England. 
'  Ajjifl.  My  Lord,   if  you  be  of  the  Church  of 
England,  you  muft  acknowledge  the  Doftrine  of 
Non-Refiflance  to  be  true. 
'  Mon.  If  I   acknowledge   the  Dodrine  of  the 
Church  of  England  in  general,  that  includes  all. 
'  Affiji.  Sir,  it  is  fit  to  own  that  Doftrine  par- 
ticularly, with  refpect  to  your  Cafe.     Here  he  was 
much  urg'd  about  that  Doctrine  of  Non-Refiftance  j 
but  he  repeated  in  effed:  his  firft  Anfwer. 
'  AjTift.  My  Lord,  it  is  fit  to  be  particular  ;  and 
conlidering  the  publick  Evil  you  have  done,  you 
ought  to  do  as  much  Good  now  as  poiTibly  you 
can,  by  a  publick  Acknowledgment. 
'  Mon.  What  I  have  thought  fit  to  fay  of  pub- 
lick Affairs,  is  in  a  Paper  which  I  have  fign'd  i  I 
refer  to  my  Paper. 

'  Affiji.  My  Lord,  there  is  nothing  in  that  Paper 
about  Refiftance,  and  you  ought  to  be  particular 
in  your  Repentance,  and  to  have  it  well-grounded. 
God  give  you  true  Repentance. 
'  Alon.  I  die  very  penitent,  and  die  with  great 
Chearfulnefs,  for  I  know  I  (hall  go  to  God. 
'  -^f'fi-  ^y  Lord,  you  muft  go  to  God  in  his 
own  way  :  Sir,  be  fure  you  be  truly  penitent,  and 
ask  Forgivenefs  of  God  for  the  many  you  have 
wronged. 

'  Mon.  I  am  forry  for  every  one  I  have  wronged; 
I  forgive  every  Body ;  I  have  had  many  Enemies, 
I  forgive  them  all. 

'  Ajjifi.  Sir,  your  Acknowledgment  ought  to  be 
publick  and  particular. 

'  Mon.  I  am  to  die  ;  pray,  my  Lord — =1  refer 
to  my  Paper. 

'  4//(/^-  '-They  are  but  a  few  Words  that  we  de- 
fire  :  We  only  defire  an  Anfwer  to  this  Point. 

*  Mon.  I  can  blefs  God  that  he  hath  given  me  fo 
much  Grace,  that  for  thefe  two  Years  laft  paft  I 
have  led  a  Life  unlike  to  my  former  Courfe,  and 
in  which  I  have  been  happy. 

'  Afjl/l.  Sir,  Was  there  no  111  in  thefe  two  Years  ? 
In  thefe  Years  thefe  great  Evils  have  happen'd  ; 
and  the  giving  publick  Satisfadion  is  a  neceflary 
Part  of  Repentance;  be  pleafed  to  own  a  Detefta- 
tion  of  your  Rebellion. 

Men.  I  beg  your  Lordfhips  that  you  will  ftick  to 
my  Paper. 

'  ■^iJ^fi-  ^y  Lord,  as  I  faid  before,  there  is  no- 
thing in  your  Paper  about  the  Dodrine  of  Non- 
Refiftance. 

Mon.  I  repent  of  all  things  that  a  true  Chriftian 
ought  to  repent  of.  I  am  to  die  ;  pray>  niy 
Lord. ■ 

'  Affiji.  Then,  my  Lord,  we  can  only  recom- 
mend you  to  the  Mercy  of  God  ;  but  we  cannot 
pray  with  that  Chearfulnefs  and  Encouragement 
as  we  (hould,  if  you  had  made  a  particular  Ac- 
knowledgment. 

This  is  a  true  Account,  Witnefs  our  Hands, 
Fiancis  Ely.  'Thomas  Tenifon, 

Thomas  Bath  and  Wells,       George  Hooper. 

William  Goftlin,  -. 

Feter  Vandcpit,  ^ 


Sheriffs. 


Mr.  Phipps.  My  Lords,  We  pray  we  may  read 
the  Sermon  of  His  Grace  the  prefent  Archbiftiop  of 
To/k,  preached  before  your  Lord(hips  on  the  3och 
of  January,   IJ^Q. 
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Clerk  reads.]  And  In  cafe  it  ever  hap-' 
^  pen  that  we  cannot  with  afafeConfci-  Page  ij, 
ence  obey,  there  we  are  patiently  to 
fufter  the  Penalties  of  our  Difobedience  ;  but  by 
no  means  either  to  affront  their  Perfons,  or  to  di- 
fturb  their  Government,  by  raifing  or  partaking  in 
any  Tumult,  or  Infurredion,  or  Rebellion. 

That  there  is  fuch  a  Submiffion 
due  from  all  Subjed:s  to  theSu-  Il'id.  p.  i<p,  20. 
preme  Authority  of  the  Place 
where  they  live,  as  fhall  tie  up  their  Hands  froni 
oppofing  or  refifting  it  by  Force,  is  evident  from 
the  very  Nature  and  Ends  of  Political  Society. 
And  I  dare  fay,  there  is  not  that  Country  upon 
Earth,  let  the  Form  of  their  Government  be  what 
it  will  (Abfolute  Monarchy,  Legal  Monarchy, 
Ariftocracy,  or  Commonwealth)  where  this  is  not 
a  Part  of  the  Conftitution.  Subjeds  muft  obey 
Paffively,  where  they  cannot  obeyAdively:  Other- 
wife  the  Government  would  be  precarious,  and  the 
Publick  Peace  at  the  Mercy  of  every  Malccontent, 
and  a  Door  would  be  fet  open  to  all  the  Infur- 
redions,  Rebellions  and  Treafons  in  the  World, 
Nor  is  this  only  a  State-Doftrine,  but  the  Do- 
drine  alio  of  Jcfus  Chrift,  and  that  a  neccifar}^, 
indifpenfible  one  too  ;  as  fufliciently  appefirs  froin 
thofe  famous  Words  of  St.  Az«/,  Rb7ii.  13.  i,  ;, 
which  are  fo  plain,  that  they  need  no  Comment : 
Let  every  Soul  (faith  he)  be  fiibjecl  to  the  higher 
Pozvers,  for  there  is  no  Pouuer  but  of  God,  and  the 
Powers  that  be  are  ordained  of  God  ■  ivhojoe'ver 
therefore  refi/leth  the  Power,  refifteth  the  Ordinance 
of  God;  and  they  that  rejifl  flmll  receive  to  them- 
felves Damnation.  So  that  fo  long  as  this  Text 
ftands  in  our  Bible,  the  Dodrine  of  Non-Re- 
fiftance and  PalTive-Obediencemuft  be  of  Obliga- 
tion to  all  Chriftians. 

Mr.  Dodd.  Pray  fee  whether  there  is  any  thing 
purporting  the  Thanks  of  the  Houfe  to  be  given  to 
the  Archbifhop  for  his  Sermon. 

'  Clerk  Reads.']  Die  Juvis  1  Februarii  1699'. 
'  It  is  ordered  by  the  Lords  Spiritual  and  Temporal 
'  in  Parliament  Aflembled,  That  the  Thanks  of  this 
'  Houfe  be  and  are  hereby  given  to  his  Grace  the 

Lord  Archbiftiop  of  Tork,  for  his  Sermon  preach'd 
'  before  this  Houfe  the  Thirtieth  of  fanitary  laft  ; 
'  and  he  is  hereby  defired  to  Print  and  Publifti  the 
'  fame.  Matth.  Jolmfon,  CI'  Parliamentor", 

Mr.  Walpole.  My  Lords,  I  prefume  the  Council 
have  offered  all  they  think  proper  to  ofter  out  of  this 
Sermon  :  But  that  your  Lordfnips  may  have  a  Spe- 
cimen of  the  Candor  of  the  Doftor's  Quotations,  I 
pray  the  Clerk  may  read  the  two  next  Paragraphs  of 
that  Sermon,  and  that  he  may  read  them  as  diftindly 
as  he  did  the  others, 

'  Clerk  Reads.]  But  then,  after  I  have 
faid  this,  Care  muft  be  taken,  that  this  Ful.  20,' 
oeneral  Dodrine  be  not  mifapplied  in 
particular  Countries.  Tho'  Non-Refiftance,  or 
Paflive-Obedience,  be  a  Duty  to  all  Subjeds,  and 
under  all  Governments  ;  yet  it  is  not  cAprefied 
the  fame  way  in  all  Places,  but  both  the  Objeds 
and  the  Inftances  of  it  do  vary  in  different  Na- 
tions, according  to  the  different  Models  of  their 
Government. 

'  To  fpeak  this  as  plainly  as  I  can  :  As  die  Laws 
of  the  Land  are  the  Meafures  of  our  adive  Obe- 
dience, fo  are  alfo  the  fame  Laws  the  Meafures  of 
our  Submiffion  ;  and  as  we  are  not  bound  to  obey, 
but  where  the  Laws  and  Conftitution  require  our 
5  C  Obe- 
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^  Obedience,  fo  neither  arc  we  bound  to  fubmit, 

*  but  as  the  Lau'S  and  Confticutiori  do  require  our 
'  Submiffion. 

Mr.  Walpok.  Before  we  part  with  that  Sermons 
1  defire  one  Paragraph  more  may  be  read  ;  it  be- 
gins with  thefe  Words,  If  indeed  a  Preacher. 

Clerk  readsi]  '  If  indeed  a  Preach- 
Ful.  6.  '  er  (hould  in  the  Pulpit  prefume  to 

'  give  his  Judgment  about  the  Ma- 
'  nagement  of  publick  AtTairs,  or  to  lay  down  Do- 
'  ctrines  as  from  Chrift  about  the  Forms  and  Mo- 
'  dels  of  Kingdoms  or  Commonwealths,  or  to  ad- 

*  juft  the  Limits  of  the  Prerogative  of  the  Prince, 

*  or  of  the  Liberties  of  the  Subjed  in  our  prefent 

*  Government ;  I  lay,  if  a  Divine  fliould  meddle 
'  with  fuch  matters  as  thele  in  his  Sermons,  I  do 

*  not  know  how  he  can  be  exculed  from  the  juft 

*  Cenfure  of  meddling  with  things  that  nothing 

*  concern  him  :  This  is  indeed  a  praEliJing  in  State 

*  Matters,  and  is  ufurping  an  OfEce  that  belongs  to 

*  another  frofcjfiuii,  and  to  Men  of  another  Chara- 

*  Eler  ;  and  I  (hould  account  it  every  whit  as  un- 

*  decerit  in  a  Clergyman  to  take  upon  him  to  deal 

*  in  thefe  Points,  as  it  would  be  for  him  to  deter- 

*  mine  T'itles  of  Land  in  the  Fulpit,  which  are  in 

*  diipute  m  WiftminJicr-HalL 

Mr.  PLipps.  My  Lords,  if  your  Lordfhips  pleafe, 
as  to  the  two  Paragraphs  read  next  after  what  we 
reed,  we  entirely  concur  in  what  is  laid  down  in 
them  ;  and  if  we  fiiew  that  this  Doftrine  is  agree- 
able to  the  Laws  of  the  Land,  then  it  is  agreeable 
to  what  is  there  laid  down :  As  to  the  other  part, 
if  he  has  taken  upon  him  to  treat  of  the  Model  of 
Government,  he  will  be  under  the  Cenfure  of  the 
Archbithop ;  but  we  delire  to  read  a  little  before 
the  beginning  of  that  Paragraph. 

Clerk  reads.']   '  Titus  3.   i.  Put  them  in  mind  to 

*  be  jiihjeti  to  Primipalities  and  Pozuers,  to  obey  Ma~ 

*  gifirates. 

'  You  all  know  what  kind  of  Argument  this  D^ 

*  calls  for  :    For  by  the  defign  of  keeping  it,  the 

*  bufinefs  that  the  Preacher  hath  to  do,  is  to  prefs 

*  Obedience  and  Subjeclion  to  the  Government  we 
'  live  under  ;  and  to  preach  againft  FaElion,  and 
'  Rebellion  ;  and  accordingly  it  is  prefcrib'd,  in  the 
'  Kubrick  of  this  Day's  Service,  that  if  there  be  a 
'  Sermon  at  all,  and  not  a  Homily^  it  fhall  be  upon 
'  this  Argument. 

'  It  is  very  well  that  Authority  hath  taken  care 

*  that  at  fome  folemn  Times  we  fliould  preach  upon 

*  this  Subjefl:  in  a  more  folemn  manner  j  becaufe, 

*  tho'  it  be  as  needful  as  any,  yet  there  are  fome 

*  among  us  think  it  a  very  improper  "Theme  for  the 

*  Pulpit.    I  muft  confefs  I  had  an  Eye  to  this  Sug- 

*  geftion,  when  I  pitch'd  upon  thefe  Words  which 

*  I  have  nov/  read  to  you :  Becaufe  I  think  there 
'  is  fomething  to  be  obferved  in  them  which  will 

*  effeftually  confute  it. 

*  St.  Paiil  here  lays  his  Charge  upon  Titus,  that 

*  he  (hould  put  the  People  that  were  under  his 

*  Care  in  mind,    to   be  fubjeEl   to  Principalities   and 

*  Povjsrs,  and  to  obey  Magijlrates. 

'  Two  Things  I  would  here  confider,  Firft,  the 

*  Perjon  that  is  order'd  thus  to  put  the  People  in 

*  mind:  And  Secondly,  the  Ihing  that  he  is  to  put 
them  in  mind  of,  which  is  Subjeclion  and  Obedience 
to  Principalities,  and  Powers,  and  Magiflrates. 

I  begin  with    the   firft   thing,    the   Perfon    to 
whom  bt.  Paul  writes  this  Epiflle,  and  to  whoni 

*  he  gives  it  in  charge,  that  he  (hould  put  the  Peo-^ 

*  pie  in  mind  to  be  fubjeB. 


Who  was  this  Perfon  ?  Why,  it  was  Titus,  an 
Eccleliaftick,  Bilhop,  a  Preacher  of  the  Gofpel, 
not  a  Layman,  not  a  Magi[lrate ,  but  a  pure 
Chuichnan.  What  can  be  more  plainly  gathered 
from  hence  than  this,  That  it  is  not  Foreign  to 
a  Clergyman's  Office  to  preach  Obedience  and  Sub-^ 
jeciiun  to  the  Government  ;  but  on  tlie  contrary 
a  part  of  his  Fundion,  a  necelfary  Duty  incum- 
bent upon  him  to  do  it  ?  If  any  Man  affirm  other- 
wife,  he  muft  either  fay  that  St.  Paul  did  not 
rightly  inftruft  Titus  in  his  Office,  but  enjoin'd 
him  to  do  that  which  he  had  nothing  to  do 
with  ;  or  he  m.uft  (hew  that  the  Cafe  of  Titus 
was  different  from  that  of  the  Minifters  of  the 
Gofpel  at  this  Day  :  Neither  of  which  things  can^ 
I  believe,  be  eafily  made  out. 
'  And  yet  into  luch  Times  are  we  fallen,  that  it  is 
taken  ill  by  many,  that  Minifters  (hould  in  their 
Pulpit-Dilcourfes  meddle  with  thefe  Matters  :  I 
muft  confefs,  I  think,  that  of  all  Men  it  mofl: 
concerns  a  Minifter  of  Religion  not  to  be  a  Bufy- 
Body,  or  a  Meddler  in  other  Mens  matters  ;  for 
in  Truth,  he  hath  Work  enough  to  do  of  his  own, 
and  fuch  kind  of  Work  too,  as,  let  him  behave 
himfelf  as  inoftenfivcly  as  he  can,  will  create  him 
Difficulties  and  Enemies  enough.  And  therefore 
it  would  be  v'ery  imprudent  in  him  to  ufurp  other 
Mens  Provinces,  and  to  burn  his  Finger  where  he 
needs  nor,  efpecially  confidering  that  the  Succefs 
of  his  Labours  and  Endeavours  among  the  People 
doth  in  a  great  Meafure  depend  upon  the  good 
liking  they  have  of  him. 

'  But  what  is  it  that  gives  Offence  ?  Or  \<'hat  is 
it  that  renders  this  Argument  we  arefpeaking  of 
fo  improper  a  Subjed  for  a  Clergyman  to  treat 
of  ?  Why,  feveral  things  are  pretended,  and  I 
(hall  name  fome  of  them, 

Firfi,  It  is  faid.  That  the  Work  of  a  Clergyman 
is  to  inftruft  Men  in  Chrift's  Religion,  to  preach 
againft  Vice  and  Sin,  and  to  preach  up  Holinefs 
and  Good  Life,  and  mutual  Love  and  Charity  ; 
but  what  hath  he  to  do  with  State-Affairs,  as 
Matters  of  Government  are  ? 
'  I  anfwer.  He  hath  nothing  indeed  to  do  with 
them  !  But  his  only  Woik  is  to  make  Men  good 
Chriftians,  by  endeavouring  to  poffels  them  with 
a  hearty  Belief  of  our  Saviour's  Doftrines  and  Pro- 
mifes,  and  perfwading  them  to  a  Conformity  in 
their  Lives  to  his  Precepts.  This  is  our  proper 
Work,  and  this  is  that  we  ought  to  attend  to  all 
the  days  of  our  Life  ;  and  with  Government  and 
State-Affairs  we  ought  not  to  meddle,  in  our  Sey- 
jnons  efpecially. 

'  But  then,  after  all  this,  it  doth  not  follow  but 
that  we  are  all  bound,  as  we  have  Occafion,  to 
preach  up  Loyalty,  and  Obedience  to  our  Gover- 
nors ;  for  this  is  no  State-Affair,  but  an  A  fair  of 
the  Gofpel.  We  cannot  inftrud  Men  in  Chrift's 
Religion,  without  inftruding  them  in  this. 
'  If,  indeed,  it  was  an  indifferent  thing  to  a 
Man's  Chriftianity,  or  to  his  Salvation,  whether 
he  was  a  good  or  a  bad  Subjed,  then  indeed  it 
would  be  as  indifferent  to  a  Preacher,  whether 
he  infifted  on  thefe  things  to  the  People  ;  but  it 
is  not  fo. 

'  One  great  Branch  of  Chriftian  Holinefs,  as  it 
is  declared  in  the  New  Tejlament,  is,  That  every 
Man  demean  himfelf  quietly,  and  peaceably,  and 
obediendy  to  the  Government  he  lives  under  ;  and 
"■  that  not  only  for  Wrath,  or  Fear  of  Punifhment, 
'  but  alfo  for  Con/deme-fake :  And  this  is  made  as 
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'  nccell'ary  a  Condition  of  going  to  Heaven,  as  any 

'  other  particular  Virtue  is.     And  therefore,  if  we 

'  will  inftrud:  MeninChrift's  Religion,  and  in  the 

*  indifpenfible  Points  of  Holinefs  requir'd  thereby, 

*  tve  muft  inftruft  them  in  this  alfo. 

'  One  great  Vice  and  damnable  Sin  that  the  Reli- 

*  gion  of  our  Lord  has  cautionM  againft,  is  the  Sin 
'  of  FaElioiifnefs  and  Rebellion  ;  and  therefore  if  it 
'  be  our  Duty  to  declare  againft  the  Sins  and  Vices 
'  that  are  contrary  to  Chriftianity,  it  is  our  Duty  to 
'  declare  and  caution  againft  this  alfo. 

'  Lafth,  We  do  readily  grant  that  a  great  Part  of 

*  our  Office  confifts  in  moft  affectionately  recom- 
'  mending    and  prefling    the  Neceffity    of  mumal 

*  Love  and  Charity  ;  but  if  this  be  neceflary,  is  it 
'  not  more  fo  to  recommend  and  prefs  Obedience  to 

*  Aiithvrity,  without  which,   mutual  Love  and  Cha- 

*  rity  cannot  poffibly  fubfift  ?  That  being  the  com- 
'  mon  Ligament  of  them  ;  and  take  away  that,  we 
'  fhould  be  no  better  than  Bears  and  Tygers  one  to 
'  another. 

'  But  it  is  faid  in  the  Second  place,  That  Preach- 

*  ers  ought  not  to  meddle  with  thefe  Points,  be- 

*  caufe  they  are  not  competent  Judges  of  them  : 
'  They  do  not  know  the  Meafures  and  Limits   of 

*  Loyalty  and  D'lfloyalty,  of  being  a  good  and  a  bad 
'  Subjctl  ;    thefe   depending   altogether   upon   the 

*  Conftitution  of  the  Government  we  live  under, 
'  and  the  determining  of  them  belongs  to  the  Ci- 
'  vil  Courts,  and  not  to  their  ProfeiTion. 

'  To  this  I  anfwer,   That  in  all  thofe  Inftances 

'  wherein  this  Argument  falls  under  the  Cogni- 

*  zance  and  Determination  of /'<^j7zVz?«t;7^^,  or 'Judges, 

*  or  Lawyers,   we  do  not  pretend  to  meddle  with 

*  it ;  and  if  any  Man  do,  let  him  anfwer  for  him- 
'  felf  :  All  that  we  pretend  to,  is  to  prefs  the  plain, 
'  general,  indifpenlible  Tiuuts  oi  Obedience  to  La-ws, 

*  and  of  Peaceablenefs  and  SubjeElion  to  the  Higher 

*  Pou'er/j  which  Chrift  and  his  Apoftles  have  every 

*  where  taught  in  the  Bible. 

Mr.  Phipps.  My  Lords,  We  don't  defire  to 
read  any  more  ;  we  think  we  have  juftified  our  Quo- 
tations, and  (hew'd  that  it  is  the  Opinion  of  that 
Great  and  Learned  Archbifhop,  That  the  Doctrine 
of  PalTive  Obedience  and  Non-Refiftance  is  the  Do- 
ftrine  of  our  Church  ;  and  that  it  is  a  Duty  incum- 
bent upon  the  Clergy  to  preach  it  to  the  People. 

Mr.  Dodd.  The  next  we  ofter  to  your  Lord- 
fhips,  is  the  Opinion  of  the  prefent  Bifhop  of 
Wurce/ier ,  in  a  Sermon  preached  before  the  late 
Queen  the  :51th  of  May  16^2.  when  he  was  Bifiiop 
of  St.  Jfaph. 

Clerk  reads.']  '  They  had  brought 
Pag,  18,  15).  '  Things  to  that  pafs,  that  our  Laws 
*  fignify'd  nothing  but  what  they 
pleafed  ;  our  Religion  was  held  at  the  Courtefy  of 
them  that  were  the  bloody  Enemies  of  it.  Our 
Obedience  was  made  ufe  of  as  a  perfed;  Snare  to 
us ;    vve  muft  not  refift  ;  that  our  Religion  would 

not  allow. It  was  God  that  infatuated  our 

Opprefiors,  to  join  the  Injuries  of  a  People  that 
could  not  lawfully  Refift,  with  thofe  of  a  Prince 
that  could  not  lawfully  pafs  them  by  without  Re- 
fiftance. 

Mr.  Phipps.  We  (Viall  now  offer  to  your  Lord- 
fViips  a  Sermon  preach'd  by  the  Biftiop  of  Roche/ier 
before  the  Artillery-Coinpany  ,  upon  the  2^th  of 
May,   1692. 

Clerk  reads.]     Put   up  thy  Sword 
Pag.  5.     '  fays  he;  O  Peter,  fubmit  with  Pa- 
'  tience,  Oppofe  not  Autl^ority.  Do 
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not  then  break  the  Laws  of  thy  Country,  tho'  for 
Kindnefs  and  Loveof  me.  Put  up  thy  Sword.  He 
that  ufes  the  Sword  unlawfully,  tho'  on  a  Pretence 
never  fo  pious,  fialJ perifi by  the  Sword;  fhall  either 
be  deftroy'd  by  it  here,  or  punifh'd  hereafter  by 
God  himfelf  for  having  fo  us'd  it. 

Wherefore  we  are  not  to  conclude,  that  our 
Blefled  Lord  by  this  Check  given  to  St.  Peter 
did  abfolutely  prohibit  all  manner  of  uiing  the 
Sword  among  Chriftians,  but  only  that  he  taught 
us  the  great  Duty  of  Chriftian  Submiffion ,  For  if 
St.  Peter  was,  then  certainly  all  other  Chriftian 
Subjefls  are  forbidden  to  unfheath  the  Sword 
againft  their  Lawful  Sovereign,  or  his  Minifters, 
as  they  are  commiflioned  by  him,  tho'  they  do  ic 
on  a  Pretext  fo  Spiritual,  as  the  Caufe  of  Chrift 
himfelf. 

Tho'  they  could  not  be  induc'd 
by  Fear  or  Favour  to  rank  their  Prin-  lb.  25,  25":' 
ces  equal  with  their  God ,  yet 
they  preferved  them  in  the  next  Place  :  Tho'  they 
would  never  worftiip  them  as  Gods  upon  Earth, 
yet  they  religioufly  obey'd  them  as  God's  Depu- 
ties and  Reprefentatives,  They  judg'd  thofe  who 
rebell'd  againft  them  worthy  of  Death,  as  if  they 
had  aftually  rebell'd  againft  God  himfelf.  V/hac 
clfe  means  St.  Paul,  when  in  fo  many  V7ords  he 
declares,  That  whofoever  rejifteth  the  Pozuer,  re/ifi- 
eth  the  Ordinance  of  God  ;  and  they  that  rejifl  flmll 
receive  to  thonf elves  Damnation  ?  Rom.  15.  2. 
Out  of  all  doubt  he  there  fpeaks  of  the  Tempo- 
ral Power,  and  of  Eternal  Damnation  to  enfue  up- 
on refifting  it ;  than  which,  what  more  grievous 
Punifhment  could  have  been  inflided,  had  they 
immediately  refifted  God  himfelf? 

And  recollect,  I  intreat  you,  the  T-me  when 
this  was  fo  pofitively  pronounced  by  St.  Paul,  k 
muft  have  been  writ  under  the  Reign  of  Claudius 
or  Nero.  So  that  'tis  evident,  all  that  re...^;cd 
them  were,  without  Repentance,  in  a  damnable 
State.  Can  there  be  then  any  Colour  fo  fpecious, 
any  Caufe  fo  juft,  in  which,  inftead  of  Damnati- 
on, a  Chriftian  Subjeft  may  juftly  expect  to  re- 
ceive to  himfelf  Salvation,  on  the  Account  o£ 
Reiifting  ? 

Mr.  Phipps.  We  (hall  next  offer  to  your  Lord- 
fhips  Confideration  the  Authority  of  the  Lord  Bi- 
fiiop of  Sarmn  ;  where  he  (hews,  that  this  is  not 
only  the  Doftrine  of  the  Church  of  England,  buc 
of  the  Church  of  Scotland,  and  of  all  Chriftiaa 
Churches. 

Clerk  Reads.  ]  A  Vindication  of  the  Authority^ 
Conjiitution,  and  Laws  of  the  Church  and  State  of  Scot- 
land, &c.     By  Gilbert  Burnet. 

'  But  thefe  W^ords  of  St.  Paul,  be-      Printed  at 
Ing  as  at  firft  addrefs'd  to  the   Ro-     Glafcow, 
7nans,  fo  alio  defigned  by  the  Holy     iiJyj.  Pag. 
Ghoft  to  be  a  part  of  the  Rule  of    41,  42. 
all  Chriftians,  do  prove,  that  who- 
ever hath  the  Supreme  Power,  is  to  be  fubmitted 
to,  and  never  refifted. 

*  Ifot.  If  you  were  not  in  too  great  a  hafle,  you 
would  not  be  fo  forward  ;  confider  therefore  the 
Reafon  St.  Paul  gives  for  SubmilTion  to  Superior 
Rulers,  is,  becaufe  they  are  the  Miniflers  oj  God  for 
good.  If  then  they  fwerve  from  this,  they  forfake 
the  End  for  which  they  are  raifed  up,  and  fo  fall 
from  their  Power  and  Right  to  our  Obedience. 

'  Baz,il-     Truly  what  you  have  faid  makes  me 

not  repent  of  any  hafte  I  feemed  to  make  ;  for 

what  you  have  alledged  proves  indeed  that  the 

5  C  3  '  So- 
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Sovereign  is  a  MinifterofGod  for  good,  fo  that 
he  corrupts  his  Power  grofly  when  he  purfues  not 
that  Defign  :  But  in  that  he  is  only  accountable  to 
God,  whofe  Minifter  he  is.  And  this  muft  hold 
good,  except  you  give  us  good  ground  tojaelieve. 


*  that  'God  hath  given  Authority  to  the  Subjefts 

*  to  call  him  to  account  for  his  Trufl:  ;  but  if  that 
'  be  not  made  appear,  then  he  muft  be  left  to  God, 

*  who  did  impower  him,  and  therefore  can  only  co- 

*  erce  him.     As    one   having  his  Power   from_  a 

*  King,  is  countable  to  none  for  the  Adminiftration 

*  of  itfbut  to  the  King,  or  to  thofe  on  whom  the 

*  King  {hall  devolve  it  :  So   except  it  be  proved, 

*  that  God  hath  warranted  Subjefts  to  call  their  So-        ^^^o,,,    .vxy  ..w...,    ....  x....   ..  .. 

*  vereigns  to  account,  they  being  his  Mmifters,  mult    g^^^^^  preach'd  by  the  Biftiop  of  Ely  bef. 

*  only  be  anfwerable  to  him.    And  according   to    L^j-d-Mayor  and  Aldermen  at  Guildhali,  th 

*  thefe  Principles  of  yours,  the  Magiftrates  Autho-    ^^  7^      '    1648 

*  rity  Ihall  be  fo  enervated,  that  he  (hall  no  more         ^         ^       -r 

*  be  able  to  ferve  thefe  Defigns,  for  which  God  hath 

Every  one   being  thus 


others,  for  the  Prince  and  his  People's  Safety  : 
But  this  will  never  prove  that  a  Magiftrate  go- 
verning by  Law,  though  there  be  great  Errors  in 
his  Government,  ought  to  be  coerced  :  Other- 
wife  you  muft  open  a  Door  to  perpetual  Broils, 
fince  every  one  by  thefe  Maxims  becomes  {udge ; 
and  where  he  is  both  Judge  and  Party,  is  not 
like  to  be  caft  in  his  Preteniions  ;  And  even  few 
Malefadors  die,  but  they  think  hard  meafure  is 
given  them.  If  then  forcible  Self-defence  be  to  be 
followed,  none  of  thefe  Ihould  yield  up  their 
Lives  without  ufing  all  Attempts  for  refcuing 
them. 


My  Lords,   The  next_y/e  offer  is  a 

"  ~'       'ore  the 
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'  vefted  him  with  Power 

'  taught  to  (liake  off  his  Yoke  when  they  think  he 

*  afts  in  Prejudice  of  Religion,     And  here  I  (hall 
'  add  one  thing,  which  all  Cafuifis  hold  a  fafe  Rule 

*  in  matters  that  are  doubtful.  That  we  ought  to 
'  follow  that  fide  of  the  Doubt  which  is  freeft  of 

*  hazard.  Here  then  Damnation  is  at  leaft  the  feem- 

*  ing  hazard  of  Refiftance  ;  therefore  except  upon 

*  as  clear  Evidence  you  prove  the  danger  of  abfolute 
'  Submiffion  to  be  of  the  fame  Nature  that  it  may 

*  balance  the  other,  then  abfolute  SubmilTion,  as 
r  being  the  fecureft,   is  to  be  followed. 

Mr.  Phipps.  There  is  another  Sermon,  Preach'd 
by  the  Bifnop  of  Salisbury,  entitled,  StibjeElim  for 
Cmfcience  Sake  ajferted ,  in  a  Sermon  preach'd  at 
Guildhall,    i58p. 

Clerk  reads.']  *  Blefled  be  God,  our 
Church  hates  and  condemns  thisDo- 
(Srine  from  what  Hand  foever  it 
comes,  and  hath  eftablifhed  the 
Rights  and  Authority  of  Princes, 

•  on  fure  and  unalterable  Foundations;  enjoining  an 
entire  Obedience  to  all  the  lawful  Commands  of 

'  Authority,  and  an  abfolute  Submiffion  to  that  Su- 

■  preme  Power  God  hath  put  into  our  Sovereign's 

•  Hands.    This  Doftrine  we  juftly  glory  in  •,  and 

■  if  any  that  had  their  Baptifm,  and  Education  in 
'  our  Church,  have  turn'd  Renegades  from  this, 
'  they  prov'd  no  lefs  Enemies  to  the  Church  her  felf, 

•  than  to  the  Civil  Authority  :  So  that  their  Apo- 
'  ftacy  leaves  no  Blame  on  our  Church,  which 
'  glories  in  nothing  more  than  in  a  well  temper'd 
'  Reformation,  from  the  later  Corruption  which 
'  the  dark  Ages  brought  into  the  Pure  and  Primi- 
'  tive  Doftrines  which  our  Saviour  and  his  Apo- 
'  ftles  taught,  and  the  firft  Chriftians  retain'd,  and 
'  pradis'd  for  many  Ages. 

Mr.  Phipps.  My  Lords,  I  only  obferve.  That  the 
abfolute  Submiffion  to  the  Supreme  Power,  are  the 
Words  in  the  Doftor's  Sermon. 

Sir  Peter  King.    My  Lords,  Before  your  Lord- 


Paz. 
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Clerk  reads.'}    '  The  patient  Chri- 
'  ftian  cannot  but  condemn  thofe,  who 

*  underthe  Pretence  of  defendin?:  their 

*  Rights  or  Religion,  refift  IvvSil  Authority.    It 

*  being  a  Blafphemy  againft  t;;e  Di"ine  Wifdom 
'  and  Power,  to  fuppofe  God  can  ever  ftai.d  in  need 

*  of  our  Sins  to  bring  to  pafs  his  moft  glorious 

*  Defigns.     He  then  in  whom  this  Virtue  of  Pati- 

'  ence  dwells,  keeps  a  due  Regard  to  the  Commands  _ 
'  laid  upon  him,  to  fubmit  himfelf  to  the  Supreme 

*  powers ;  and  he  dares  not  lift  up  his  Hand  againft 
'  the  Lord's  Anointed,  or  levy  War  upon  the  moft 

*  plaufible  Account  whatfoever;  nay,  to  him  it  can- 
'  not  but  feem  a  Wonder  that  the  Doftrine  of  Re- 
'  fiftance  (hould  have  gone  down  fo  gUbly  with  any 
'  who  have  read  the  New  Teftamenc,  and  are  bap- 

*  tiz'd  into  the  Chriftian  Faith. 

'  There  is  an  univerfal  abfolute 

*  Command  in  the  Holy  Scripture  lb.  P.  20^21. 
'  laid  upon  all  Chriftians,  to  be  fub- 

'  jed  to  the  Supreme  Powers  in  all  Cafes.  Now 
'  nothing  is  plainer,    than  that  if  we  be  required 

*  to  be  Subjed  in  all  Cafes,  Refiftance  in  any  will 

*  be  finful.  Let  every  Soul  be  Jubjecl  to  the  Higher 
'  Power  ;   to  which  Chriftian  Precept  there  is  no 

*  Exception  to  be  founfl  for  any  Perfon,   in  any 

*  Inftance,  from  one  End  of  tlie  Chriftian  Inftituti- 
on  to  the  other.  -        Subjefiion  is  a  Duty,  than 

*  which  there  is  hardly  any  oftner  repeated  in  the 
'  Chriftian  Law,  fo  as  we  cannot  plead  Ignorance  of 
'  it ;  it  is  prefs'd  with  fuch  Evidence  of  Reafon,  that 
'  cuts  off  all  Pretences  of  evading  it ;  it  is  let  down 

*  in  fuch  plain,  eafy,  and  full  Expreflions,  as  thac 
'  there  can  be  no  Colour  to  doubt  about  the  right 

*  Underftanding  of  it.  The  Holy  Scripture  gives 
'  Permiffion  no  more  to  the  People  collefted  into 
'  one  Body  to  rebel,  than  it  does  to  each  of  them,  by 

*  himfelf  fingly  confidered.    Every  Chriftian,  in  all 

*  Circumftances,  is  requir'd  to  conform  to  the  Laws 

*  of  the  Supreme  Authority,  if  they  have  no 
'  Repugnancy  to  God's  Laws,  and  to  fuffer  patient- 
'  ly  where  Obedience  would  be  a  Sin. 

Mr.  Dee.     My  Lords,  the  next  we  beg  leave  to 
offer,  is  a  Sermon  of  the  Billiop  of  Bath  and  ^/^f. 


fliips  go  on  to  any  other,  I  pray  the  17th  Page  of    pleach  before  the  King  at  IVhitehall  the  5  th  of  No- 
the  Book  which  they  read,  entitled.  The  Vindication    ^^jj^i^y  j^gi 


c/  the  Authority,  Confiitiitiou  and  Laws  of  the  Church 
and  State  0/ Scotland,  may  be  read. 

'  The  Cafe  varies  very  much  when 

Pag.   17.  *  the  Abufe  is  fuch  that  it  tends  to  a 

•  total  Subverfion,  which  may  be  cal- 

*  led  juftly  a  Phrenfy,  fince  no  Man  is  capable  of 

*  it  'tin  he  be  under  fome  Lefion  of  his  Mind  ;    in 
\  which  cafe,  the  Power  is  to  be  adminiftred  by 


Clerk  rends  ]    '  Is  he  not  the  Vice- 
gerent of  God  ?  Whereever  therefore     Pag.  1 1: 
his  Sovereign  the  Almighty  has  not 
prevented  him  by  any  precedent  Commands,  there 
he  has  a  Right  and  Liberty  to  put  forth  his  ;    in 
thefe  Cafes  to  exped  an  adive  chearful  Obedience, 
and  that  we  ftiould  in  no  Cafe,  and  for  no  Reafon 

.  The 


for  High-Crimes  and  Mifdemeanors. 
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Ih.  Pag.  I  p.    *  The  Church,  of  which  we  have 

*  the  Blefling  to  be  Members,  where  (he  can't  obey, 
'  is  ready  to  endure,  expefting  her  Reward  in  Hea- 
'  ven.     Not  ignorant  how  much  (he  fuflfers  now 

*  from  the  Contradiftion  of  difloyal  Men,  for  the 

*  Truth  of  this  DoSrine,  and  how  much  (for  its 
'  Meeknefs)  Ihe  (lands  expofed  to  future  Perfecu- 
t  tion. 

Mr.  Dee.  The  next  we  offer  to  your  Lordihips, 
is  a  Sermon  preached  by  the  Bi(hop  of  Lincoln  be- 
fore your  Lord(hips,  on  the  30th  oi 'January,  1708. 
which  was  publiflied  by  your  Lordfhips  Com- 
mands. 

Clerk  reads!]     *  Die  Sabbati,  31  Januarii,    170^- 
'  Ordered  by  the  Lords  Spiritual  and  Tempo- 

*  ral  in  Parliament  aflembled.  That  the  Thanks 

*  of  this  Houfe  be,  and  are  hereby  given  to 

*  the  Lord  Bifhop  of  Lincoln,  for  his  Sermon 

*  preached  before  this  Houfe  yefterday,  in  the 

*  Abby-Churcli  in  IVefiminfter  ;  and  that  he 
!  be  defired  to  Print  and  PubliCh  the  fame. 

Matth.  John/on,  Cler'  Parliamentor.' 

Pag.  rj,  16,  17,  18.    '  And  if  neither  the  Ma- 

*  lice  of  the  Jew!,   nor  the  Innocence  of  our  Lord  j 

*  if  neither  the  Truth  of  our  Religion  perfecuted  in 

*  its  Founder,  nor  the  apparent  Marks  of  Malice 

*  and  Envy,  of  Fiolence  and  Opprejjion,  which  ap- 

*  peared  in  the  whole  Courfe  of  their  Profecution 

*  of  Him  ;  were  fufEcient  to  warrant  St.  Peter  to 

*  dravi  the  Sword  in  his  Defence,  againfi:  that  Legal 
'  Authority  by   which  they  afted  ;    We  muft  con- 

*  elude,   that  neither  will  any  of  thefe  Pretences 

*  fufEce  to  juftify  any  other  Chriftians,  in  the  like 

*  Circumftances,  now.    But  if  it  (hall  pleafe  God 

*  at  any  time  to  permit  the  Lawful  Powers  to  be 

*  againft  Us,  and  make  them  that  hate  us,   to  rule 

*  over  us  ;   We  muft  follow  the  Example  of  our 

*  Blefl'ed  Majler,  and  fubmit  patiently  to  their  .^^a- 
■  thority  ;  and  not,  with  this  warm  Apoflle,  take 
'  the  Sword  againfi  thofe,   to  whom  God  has  commit- 

*  ted  the  Power  of  the  Sword. 

'  Let  this  then  fuffice  to  (hew,   what  the  true 
Chriftian  Doftrine,  of  SubmiQion  to  the  Civil  Ma- 
giftrate,   is.     I  (hall  not  here  enquire,    whether 
fome    may   not  pofllbly   have  miiapplied    thefe 
Principles,    or  have  ftretched  them  further  than 
they  ought  to  have  done,  and  by  that  means  have 
led  both  themfelves  and  others  into  great  Mi- 
ftakes,  and  no  lefs  Inconveniencies.     What  that 
Authority  in  every  State  or  Country  is,   to  which 
fuch  a  Subjeflion  (as  I  have  now  been  fpeaking 
of)  is  due,    and  againft  which  no  Refinance  (  no 
not  to  defend  the  Beji  Caufe^  or  the  moft  Inno- 
cent Perfon  in  the  World)  may  be  ufed  by  any 
of  the  Community,  is  a  Point  whicli  the  Munici- 
pal Laws   and  Conftitution  of  every  State  and 
Country  muft  determine  :  But  that  wherever  that 
Suprejne  Power   and   Authority  is   lodged,    or   in 
whomfoever  it  refides,  to  which  God  has  com- 
manded   us   to    be  fuhjecl    not    only   for  Wrath, 
but  alfo   for  Confcience   fake  ;    concerning    which 
St.  Patil  has  laid  down  this  Rule,  Let  every  Soul 
be  ftibjecl   to  the   Higher  Powers  ;    and    St.   Peter 
himfelf  declared,   that  we  muft  fubmit  to  it  for 
the  Lord's  Sake  .    We  are  bound  to  pay  either  an 
Active,  or  Paffue  Obedience  to  it  ;  muft  either 
do  what  it  requires,   or  fuffer  what  it  inflifts  : 
This  is  without  Controverfy  the  ftanding  DoEirine 
of  Chriftianity,    and  has  been  confirmed    by    the 
PraElice  of  the  befi  Chriflians  in  all  Ages  of  the 
Church, 
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*  Which  being  fo,  let  us  go  on  finally  (upon 
thefe  Prmciples)  to  confider, 

*  III.  What  we  are  to  judge  of  Thofe,  who; 
notwithftanding  fo  plain  an  Admonition,  not  only 
took  the  Sword,  (tho'  that  had  been  too  much)  but 
cut  of  with  It  that  Royal  Perfon,  who  alone  had 
the  Rightful  Power  of  it. 

And  here  I  cannot  follow  either  a  plainer  or 
a  furer  Guide,  than  our  Laws  themfelves,  which 
fpeak  not  only  with  Authority,  but  Approbation 
too  ;  and  tell  us,  in  effed,  what  the  Senfe  of  the 
whole  Nation  is,  or  at  leaft  ought  to  be,  both  of 
Them  and  their  Proceedings.  The  F.icl  it  felf 
they  call  a  Horrid,  Execrable,  Deteflable  Mur- 
der ;  an  impious  FaSl,  an  unparallel'd  Treafon  : 
The  Court,  which  decreed  it,  a  Tyniterous  Af~ 
fembly,  a  prodigious  and  unheard-o}  Tribunal. 
The  Perfons  who  thus  unwarrantably  drew  the 
Sword ag&inR  their  own  Sovereign,  they  brand  as 
a  Parcel  of  wretched  Men,  defperatdy  wicked, 
hardned  in  their  Impiety.  And  laftly,  As  to  the 
Principles  upon  which  they  proceeded,  the  fame 
^  Laws  declare,  "  That  by  the  Undoubted  and  Fun- 
■  damental  Laws  of  this  Kingdom,  neither  the  Peers 
•^  of  this  Realm,  nor  the  Commons,  nor  both  toge- 
•^  ther  in  Parliament,  or  cut  of  Parliament,  Colle- 
•  ftively  or  Reprefentatively,  nor  any  other  Perfons 
■'  whatfoever,^  ever  had,  have,  hath,  or  ought  to  have, 
■'  any  Coercive  Power  over  the  Perfons  of  the  Kin"S 
'  of  this  Realm.  '^ 

Clerk  reads  on  by  DireSiion  of  the  Managers. 

*'  Such  is  the  Cenfure  which  our  Laws  have  paf- 
fed  upon  the  Murder  of  our  Royal  Sovereign,  and 
the  Perfons  who  committed  it  :  And  the  fame  is 
the  Senfe  which  both  the  Word  of  God,  and  the 
Laws  of  all  other  Nations,  teach  us  to  have  o£ 
both. 

For  to  allow  that  fome  Things  had  been  done 
under  the  Authority  of  that  Unfortunate  Prince 
lefs  regularly  than  were  to  have  been  wiftied  ;  That: 
the  Prerogative  had  been  ftrained  to  an  Exorbi- 
tant Height,  and  the  Subjed:  too  much  provoked 
to  complain,  if  not  of  the  King  himfelf,   yet  of 
thofe  who  were  about  him,  and  ftiould  have  ad- 
vifed,   and  afted  more  moderately  than  they  did. 
To  grant  that  when  the  Parliament  met,    with 
which  our  Troubles  began,  it  was  excufable,  or 
even  fitting  for  it  to  have  redreffed  thofe  Grie- 
vances,  and  reduced   the  Prerogative  within  its 
juft  Bounds  ;   and  that  thofe  therefore  who  en- 
tred  upon  the  proper  Methods  of  doing  this  in  a 
Parliamentary   way,  without  any  ill  Deligns,    ei- 
ther againft   the  Perfon   or  Government  of  the 
King,  were  not  to  be  blamed.     Yet  certainly,  when 
this  was  done,  and  thereupon  fuch  Ads  were  paf- 
fed,  as  not  only  abundantly  repaired  whatever  the 
Subject  had  fuffered  before,  but  fufficiently  fecu- 
red  him  againft  any  more  Invafions,  either  of  his 
Liberty  or  Property,  for  the  Time  to  come  ;   for 
Men  to  proceed  farther   ftill,   and    without  any 
lawful  Authority,  or  evident  NecelTity,  enter  into 
a  War  againft  their  Sovereign,  who  had  fo  far 
condefcended  to  all  their  juft  Defires,  muft  needs 
have  been  as  illegal  as  it  was  unreafonable,  and  be- 
fpeak  thofe  whofe  did  it,  to  have  taken  the  Sword 
in  that  Senfe  which  our  Saviour  here  forbad,   and 
all  good  Men  have  ever  condemned. 
'  Had  that  Excellent  Prince  indeed  never  called 
his  laft  Parliament  at  all,  nor  given  any  Opportu- 
nity to  his  People  to  redrefs  their  Grievances  by 

'the 


n-o       i8[.  The  Trial  of  Henry  Sacheverell  D.D.         9  Ann. 


chc  proper  Methods  of  ic ;  had  he  nor  only  con- 
tinued to  inlift  upon  thofc  Pietenfions  which  fome 
had  let  up  under  the  Shelter  of  his  Authority,  but 
fo  flxr  improved  them  as  utterly  to  fet  ahde  the 
Uws  of  the  Realm,  and  to  aft  arbitrarily,  not 
only  without  Law,  but  againft  it ;  and  when  no- 
thina  elfe  would  do,  had  he  cholen  rather  to  de- 
fert  die  Government,  than  to  rule  according  to 
liis  own  Oath,  and  the  Fundamental  Laws  and 
Limitations  of  it ;  this  might  have  warranted  an 
oppreiTed  People  to  take  the  Sword  for  the  necel- 
iary  Defence  of  their  Laws  and  Conftitution,  and 
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their  Religion  and  Liberties  founded  thereupon. 
But  to  take  up  Arms  againft  a  King,  whofe  Ex- 
ceOes  had  been  moderate,  and  whofe  Neceflities 
preffed  him,  contrary  to  his  own  Inclinations,  to 
run  into  the  moft  of  them  ;  but  efpecially,  who  had 
already,  without  Force,  not  only  freely  redrefled 
the  Grievances  of  his  People,  but  abundantly  re- 
paired them,  and  fecured  them  againft  the  like 
Attempts  for  the  future  :  This  muft  needs  have 
been  an  unwarrantable  Enterprize ;  a  War  as  un- 
juftifiablc  in  its  Rife,  as  it  proved  fatal  in  its  Con- 
fequences. 

Mr.  BoM.  The  next  we  (hall  offer  to  your  Lord- 
(IVips  is  the  Bifhoi?  of  E%em%  Sermon  preached 
before  Her  Majefty,  on  Her  Majefty's  Acceffion 
to  the  Throne. 

Cleykyeads.']     Png,    15,    1 4-     'Nay,    tho'  the 

*  Laws  of  our  Earthly  Governors  fiiould   m  fome 

*  Inftances  be  contrary  to  the  Divine  Laws,  (upon 
'  which  Suppofition  the  Magiftrate  does  certainly 
'  exceed  the  Bounds  of  his  CommifTion)  yet  this 
'  does  not  void  their  Authority,  they  are  the  Mini- 
'  fters  of  God  for  all  this  ;   or  elfe  there  were  none 

*  that  were  {"o,  there  were  none  that  could  be  call'd 

*  fo,  when  the  Apoftle  wrote  this  Epiftle  :^  And 
'  there  is  a  Duty  lying  on  Subjefts  even  in  this 
'  Cafe,  liiz..  not  to  oppofe,   nor  refift  the  Power, 

*  but  quietly  and  patiently  to  iuffer  the  Penalty  of 
'  thofe  Laws,   which  they  can't,   without  finning 

*  againft  God,  yield  an  adive  Obedience  to. 

Mr.  Dcdd.  The  next  we  (hall  offer  to  your  Lord- 
(hips,  is  the  Bifliop  of  St.  Af^ph's  Sermon,  preach'd 
before  the  Lord- Mayor,  on  the  Thirtieth  of  Janu- 
ary,   i69p. 
Clerk  Reads.'] 
CHILD  MAYOR. 

Jovis  mm  Die  Febmarii,  169%.  Amoque 
Reg.  Regis  Witliehni  Tertii,  Anglia,  &c. 
decimo. 

*  This  Court  doth  defire  Mr.  Fleetwood  to  Print 
'  his  Sermon,  preach'd  at  the  Cathedral- 
'  Church  of  St,  Paul,  the  Thirtieth  of  January 
'  laft,  before  the  Lord-Mayor,  Aldermen, 
'  and  Citizens  of  this  City. 

GoodJeHow. 

Pag.  18.  '  It  is  plain,  that  a  Government  can't 
'  poliibly  fubfift  for  any  Time,  where  any  Kind  of 
'  Violence  is  allowed  againft  the  Magiftrate.  We 
'  fee  what  wicked  Work  is  made  in  fome  unhappy 
'  States,  where  private  Executions  of  Revenge  be- 

•  twixt  Particulars  are  indulg'd,  or  frequently  con- 
'  nived  at.    But  Government  is  at  an  end,  where 

*  Rulers  are  expofed  to  Popular  Affaults. 

Mr.  Phipps.  My  Lords,  We  (hall  now  produce 
a  Sermon,  preach'd  by  the  Bifhop  of  Carlifle  before 
your  Lordlhips,   upoa  the.  Thirtieth  of  January^ 

1702, 


Clerk  reads ^^  '  Die  Lurns  ,  i  Fehruarii,  1 70  2 . 
'  It  is  ordered  by  the  Lords  Spiritual  andTem- 
'  poral,  in  Parliament  affembled,  That  the 
'  Thanks  of  this  Houfe  fhall  be  (and  are  here- 

*  by)  given  to  the  Lord  Bi(hop  of  Carlifle,  for 
'  his  Sermon  preached  before  this  Houfe  on 
'  the  Thirtieth  of  January  laft,  in  the  Abby- 
'  Church  at  IVeflmiuJler  :  And  he  is  hereby 
'  delired  to  Print  and  Publifh  the  lame. 

Matth.  John/on,  Cler'  Parliamentor.' 

Pag.  51.  '  Our  Foundations,  'tis  to  be  hoped, 
are  not  (haken  by  the  Weight  of  thofe  many 
great  and  extraordinary  Revolutions  that  have 
pafs'd  upon  us.  The  All-wife  Providence  of  God 
has  frequently  of  late  (and  as  fome  of  us  always 
thought,  very  gracioufly)  exchanged  our  Gover- 
nors :  But  if  we  ungratefully  alter  our  Notions  of 
the  Divine  Right  of  Government,  and  throw  oft' 
our  Antient  and  Primitive  Rules  of  Obedience, 
we  fhall  make  an  unworthy  Return  for  the  Mer- 
cies we  have  received. 

Mr.  Phipps.  We  beg  Leave  to  offer  to  your 
Lord(hips  Three  Sermons,  preach'd  before  the 
Houfe  of  Commons  ;  one  preach'd  before  them  by 
Docior  Eyre,  upon  January  30.   1707. 

Clerk  reads.~\  '  Sail/at.  31  Die  Jan.  1707.  Or- 
'  dered.  That  the  Thanks  of  this  Houfe  be  gi- 
'  ven  to  Dr.  Eyre,  for  the  Excellent  Sermon 

*  by  him  preach'd  before  this   Houfe  at   St. 

*  Margaret's  Weftfninfler ,  Yefterday  ,  being 
'  the  Day  appointed  for  a  Solemn  Faft  and 
'  Humiliation,  for  -he  Murder  of  King  Charles 
'  the  Firft  :  And  tnat  he  be  defired  to  Print 
'  the  fame  ;  and  that  Mr.  Bridges,  Mr.  Chand- 
'  ler,  the  Lord  William  Powlett,  and  Mr.  Eyre, 
'  do  acquaint  him  therewith. 

Paul  Juddrell,  CI.  Dom.  Com. 

'  Let  no  Seditious  and  Antimonarchical  Princi- 
ples be  fo  much  as  once  named  among  us,  as  be- 
'  Cometh  good  Subjefts,  and  good  Chrdtians  :  Let 
'  no  (ly  Inlinuations  of  Male-Adminiftration  be 
'  fuggefted,  no  new  Dodrines  advanced,  nor  any 
'  old  ones  revived,  whereby  to  leffen  the  Security 
of  the  Crown,  under  the  fpecious  Pretence  of 
*  maintaining  the  Rights  and  Liberties  of  the  Peo- 
!  pie. 

Mr.  Dee,  The  next  is  Dr.  Rennet's  Sermon, 
preach'd  before  the  Commons  the  ^Qth.  oijanuaryj 
1705. 

Clerks  reads.]     '  Jovis  31    Die    Januarii,    1705. 

*  Ordered,  That  the  Thanks  of  this  Houfe  be 
'  given  to  Dr.  Kennet,  Archdeacon  of  Hun- 

*  tingdon,  for  the  Sermon  by  him  preached 
'  before  this  Houfe  yefterday,  at  St.  Marga- 
'  ret's  IVeflminfler  :  And  that  he  be  defired  to 
'  Print  the  fame.  And  that  Sir  T'bomas  Little- 
'  toHf  Mr.  Wurfley,  and  Mr.  King,  do  acquaint 
'  him  therewith. 

Paul  Joddrell,  CI.  Dom.  Com. 

*  This  is  the  true  Foundation  .-f  that  common 
'  Axiom  ,  "The  King  can  do  no  -wrong  ;  becaule 
'  there  is  no  Right  nor  Remedy  againft  his  Royal 

*  Perfon. 

*  It  was  declarative  of  our  Original  Conftitution, 

*  that  our  Legiflature,  upon  Occafion  of  this  Day, 
'  would  have  it  exprefs'd,  "  That  by  the  Undoubt- 
"  ed  and  Fundamental  Laws  of  this  Kingdom,  nei- 
''  ther  the  Peers  of  this  Realm,   nor  the  Commons, 

^   nor 
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*'  nor  both  together.  In  Parliamenr,  or  out  of  Par- 
"  liament,  nor  the  People  CoUedively,  or  Repre- 
*'  lencacively,  nor  any  other  Perfons  whatfoever, 
"  ever  had,  have,  or  ought  to  have,  any  Coercive 
"  Power  over  the  Perlbns  of  the  Kings  of  this 
•'  Realm. 

Mr.  Dee.  My  Lords,  The  next  is  Dr-Delainis's 
Sermon,  preached  before  the  Houfe  of  Commons, 
upon  the  ^oth  oi  yauuary,  1702. 

Ckik  reads.']  '  Luna  i  die  Ftb.  1703.  Order- 
'  ed.   That  the  Thanks  of  this  Houfe  be  given 

*  to  Dr.  Dela-une,  Vice-Chancellor  of  the  Uni- 
verhcy  of  Oxford,    for  the  Sermon  by  him 

*  preach'd  before  this  Houfe  on  Saturday  laft, 
'  at  S:-  Margaret's  lVe/i?niij(ier  :     And  that  he 

*  be  defired  to  Print  the  fame.     And  that  Mr. 

*  Bridges,    Mr.  Bromley,  and  Mr.  Roivney,  do 
'  acquaint  him  therewith. 

Paul  Jodrell,  Cl.  Dom.  Com. 

Pag.  13.  '  The  Civil  Laws  of  a  Country  are  in 
the  Nature  of  Articles  of  Agreement  between  the 
Rulers  and  cheir  Subjefcs  '■,  Duty  and  Obedi- 
ence are  fecur'd  on  one  Hand,  and  on  the  other, 
Frotedion  in  Civil  Rights.  If  the  Subjeft  breaks 
his  Pare  ut  the  Covenant,  (as  I  may  call  it)  his 
Puniljimenc  is  at  Hand  ;  and  if  the  Supreme  Pow- 
er breaks  hb,  his  Punifhment  is  no  lefs  certain, 
tho'  more  remote  ;  for  he  is  guilty  before  God, 
who  is  his  Ruler,  tho'  it  is  impoffible  he  fhould 
be  accountable  for  it  in  his  own  Dominions,  for 
that  would  infer  a  Power  Superior  to  the  Supreme, 
'  which  is  a  flat  Contradiction. 

Mr.  Dodd.  Your  Lordfhips  obferve  by  all  thefe 
Sermons,  how  generally  this  Point  is  laid  down, 
without  making  any  Exception  ;  and  yet  I  don't 
doubt,  but  that  there  is  an  E.xcepcion  included  in 
every  one  of  thefe  ;  yet  it  is  always  laid  down  in 
general  Terms  :  And  we  defire  that  the  fame  Ex- 
ception may  be  allowed  to  the  Doftor,  as  is  to  all 
thefe  :  And  if  he  has  erred,  he  can  only  be  faid, 
Errare  cum  Patribus. 

Mr.  Phipps.  My  Lords,  We  have  thus  far  made 
good  our  Defence,  That  this  is  the  Dodrine  of  the 
Church  of  England ;  That  the  Fathers  of  the 
Church  have  always  avow'd  it  ;  That  it  has  been 
preach'd  in  the  fame  Terms  in  which  the  Doftor 
has  preach'd  it,  ever  fince  Her  Majefty's  Acceflion 
to  the  Throne,  and  no  Objeftion  has  been  made  to 
it  till  now  ;  and  that  it  has  been  approv'd  by  both 
Houfes  of  Parliament,  and  by  Her  Majefty.  We 
win  now  proceed  to  (hew,  that  it  is  confirm 'd  by 
feveral  Ads  of  Parliament  :  The  firftis  in  the  12th 
of  Charles  II.  C.  30. 

Clerk  reads.']  '  And  be  it  hereby  declared.  That 
by  the  Undoubted  and  Fundamental  Laws  of  this 
Kingdom,  neither  the  Peers  of  this  Realm,  nor 
the  Commons,  nor  both  together,  in  Parliament, 
or  out  of  Parliament,  nor  the  People  CoUeftively 
or  Reprefentatively,  nor  any  other  Perfons  what- 
foever,  ever  had,  have,  hath,  or  ought  to  have, 
any  Coercive  Power  over  the  Perfons  of  the  Kings 
of  this  Realm. 

2klr.  Dodd.  The  next  Ad  of  Parliament  we  {hall 
read  to  your  Lordfhips,  is  the  Corporation-Ad,  13 
Cfli-.  II,  Stat  2.  §  5. 

Clerk  reads.]  '  /  A.  B.  do  declare  and  believe, 
*  T'hat  it    is  not  Lawful,  upon  any  Pretence  luhatfo- 

ever,  to  take  up  Arms  againft  the\Ming  ;  and  that 
[  1  do  abhor  that  "traitervus  Pojnion,  oj  taking  Arms 
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'  by  his  Authority  againfl  his  Pcrfon,  or  againfl  thofe  that 
'  are  commijjioned  by  hi??!.     So  help  me  God. 

Mr.  Dodd.  This  is  a  General  Oath,  to  be  taken 
by  all  the  Officers  of  Corporations. 

Sir  Juf.  Jekyli.  I  can't  but  obferve,  my  Lords^" 
that  it  is  a  little  extraordinary,  the  Dodor's  Coun- 
cil {hould  open  this  Ad  of  Parliament,  and  offer  it 
to  be  read,  and  not  inform  your  Lordfhips  that  it  is 
repealed.! 

Mr.  Dodd.  My  Lords,  We  did  open  it  that  ic 
is  repealed  ;  but  we  did  infift.  That  as  this  Oath 
had  been  taken  by  all  Officers  of  Corporations  fo 
many  Years,  fo  it  was  then  a  true  Propofition,  and 
ftill  remains  fo,  altho'  it  be  repealed  :  That  Repeal 
don't  make  the  Propofition  falfe. 

Mr. Phipps.  We  admit,  my  Lords,  that  in  the 
Ad  for  abrogating  the  Oaths,  and  appointing  others, 
this  Paragraph  was  omitted.  But  what  v.-e  offer  it 
for,  is,  to  (hew  that  this  Dodrine  has  been  fworn 
to  by  moft  of  the  Great  Men,  and  all  the  Greac 
Officers  of  England,  for  fo  many  Years  together. 

Mr.  Dodd.  My  Lords,  The  next  is  the  Militia 
Ad,  IS  &  \4  Car.  II.  Cap.  3.  We  defire  to  read 
the  Preamble  of  that  Ad,  and  then  the  Oath  ap- 
pointed to  be  taken. 

Clerk  reads.  ]    '  Forafmuch    as    within    all    His 
Majefty's  Realms  and  Dominions,   the  Sole  and 

*  Supreme  Power ,  Government,  Command  and 
'  Difpofition  of  the  Militia,  and  of  all  Forces  by. 
'  Sea  and  Land,  and  of  all  Forts  and  Places  o£ 
'  Strength,  is,  and  (by  the  Laws  of  E-igland)  ever 
'  was  the  undoubted  Right  of  His  Majefty,  and 

*  his  Royal  Predeceffors ,  Kings  and  Queens  of 
'  England  ;  And  that  both,  or  either  of  the  Houfes 
'  of  Parliament,  cannot,  nor  ought  to  pretend  to 
'  the  fame ;  nor  can,  nor  lawfully  may,  raife  or 
'  levy  any  War,  Offenfive  or  Defenfive,  againft  His 
'  Majefty,  bis  Heirs,  or  Lawful  Succelfors :  And 
'  yet  the  contrary  thereof  hath  of  late  Years  been 
'  pradifed,  almoft  to  the  Ruin  and  Deftrudion  of 
'  this  Kingdom  :    And  during  the  late  Ufurped 

*  Governments,  many  evil  and  rebellious  Principles 
'  have  been  inftilled  into  the  Minds  of  the  People 
«  of  this  Kingdom,  which  may  break  forth,  unlefs 

*  prevented,  to  the  Difturbance  of  the  Peace  and 
<  Quiet  thereof. 

*  $.  18.  J  A.B.  do  declare  and  believe.  That  it 
'  is  not  lawful,  upon  any  Pretence  whatfoever,  to  take 
'  up  Arms  againft  the  King  :  And  that  I  do  abhor 
'  that  Traiterous  Pu/uion,  That  Arms  may  be  taken 
'  by  his  Authority  againft  his  Perfcn,  or  againfl  thofe 
'  that  are  conmiif/loned  by  him,  in  Purfuance  of  fuch 
'  Military  Commifftons.     So  help  me  God. 

Mr.  Dee.  My  Lords,  The  next  is  the  Ad  o£ 
Uniformity,   13  CJ  14  Car.  II.  Cap.  4. 

Ckrk  reads']  '  And  be  it  further  enaded  by  the 
Authority  aforefaid.  That  every  Dean,  Canon, 
and  Prebendary  of  every  Cathedral  or  Collegiate 
Church,  and  all  Matters  and  other  Heads,  Fel- 
lows, Chaplains,  and  Tutors  of  or  in  any  Collegej' 
Hall,  Houfe  of  Learning,  Hofpital,  and  every 
Publick  Profeflbr  and  Reader  in  either  of  the  Uni- 
verfities,  and  in  every  College  elfewhere,  and  eve- 
ry Parfon,  Vicar,  Curate,  Ledurer,  and  every 
other  Perfon  in  Holy  Orders,  and  every  School- 
mafler  keeping  any  publick  or  private  School,  and 
every  Perfon  inftruding  or  teaching  any  Youth  in 
any  Houfe  or  private  Family  as  a  Schoolmafter, 
who  upon  the  firfl  Day  of  May,  which  (hall  be 
in  the  Year  of  our  Lord  God,  i66z.  or  at  any 
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'  Time  thereafter,  (hall  be  incumbeiit,  or  have  Pol- 

*  feffioii  of  any  Deanery,  Canonry,  Piebend,  Ma- 
'  iler(hip,  Headaiip,  Fcilovv(hip,  ProfeiTor's  Place, 
'  or  Reader's  Place,  Parfonage,  Vicarage,  or  any 
'  other  Ecclefiaftical  Dignity  or  Promotion,  or  any 
'  Curate's  Place,  Lefture  or  School,  or  fiiali  in- 
'  ftruft  or  teach  any  Youth  as  Tutor  or  School- 
'  mafter,  (hall  before  the  Feaft-Day  of  St.  Bartho- 

*  lomew,  which  fliall  be  in  the  Year  of  our  Lord, 
'  1662.  or  at  or  before  his  or  their  refpeftive  Ad- 

*  miflion  to  be  Incumbent,  or  have  Pofleffion  afore- 

*  {aid,  fubfcribe  the  Declaration  or  Acknovvledg- 
!  ment  following  ;  (fcilica,) 

*  /  A.  B.  do  declare,  That  it  is  not  lawful,  upon  any 
'  Pretence  ivbatfoever,    to  take  Arms  againji  the  King  j 

*  and  that  1  do  abhor  thatTraiterous  Pofnion,  of  taking 
'  Arms  by  his  Authority  againft  his  Perfon,  or  againft 

*  thofe  that  are  conimijfoned  by  him  :  And  that  J  will 

*  Conform  to  the  Liturgy  of  the  Church  of  England,  as 

*  it  is  now  by  Law  Eftablifjh'd.     And  I  do  declare,  'That 

*  /  hold  there  lies  no  Obligation  upon  me,  or  any  other 

*  Perfon,  from  the  Oath  commonly  called  The  Solemn 

*  League  and  Covenant,  to  endeavour  any  Change  or 
'  Alteration  of  Government  either  in  Church  or  State ; 
'  and  the  fame  was  in  it  felf  an  imlawjtd  Oath,  and 
'  impofd  upon  the  SubjeEls  of  this  Realm,  againji  the 

*  known  Laws  and  Liberties  of  this  Kingdom. 

Mr.  Phipps.  The  Reafon  of  our  Reading  this, 
is  to  let  your  Lordfliips  fee,  what  Obligations  were 
on  all  Clergymen  to  fubfcribe  this  Declaration  ;  and 
then  we  lubmit  it  to  your  Lordfliips  Judgment, 
whether  the  Doftor  is  Criminal  for  Preaching  that 
which  all  Parfons  were  (before  that  AG.  was  repeal- 
ed) obliged  to  Subfcribe,  in  order  to  qualify  them- 
felves  for  Preaching.  And  I  beg  Leave  juft  to  ob- 
ferve  to  yuur  Lordfliips,  That  by  i6  Car.  IL  the 
Aft  for  Seleft  Veftries,  all  Veftrymen  were  obliged 
to  Subfcribe  the  fame  Declaration. 

Mr.  Dodd.  My  Lords,  there  are  Two  other 
Afts,  but  I  think  we  need  not  read  thein,  becaufe 
they  were  fo  lately  made  :  The  one  is  for  the  Affo- 
ciation,  the  other  for  the  Abjuration,  which  is  taken 
almoft  every  Day  in  IVe/hnin/ler-Hall. 

Mr.  Phipps.  If  your  Lordfhips  pleafe,  we  (hall 
offer  nothing  more  on  this  Article,  but  only  fome 
Part  of  his  late  Majefty's  Declaration,  to  fiiew  that 
there  was  fome  Reafon  for  what  the  Doftor  faid  of 
his  late  Majefty's  difclaiming  all  manner  of  Re- 

(iftance. 

Sir  Jofeph  Jekyll.  My  Lords,  I  perceive  they 
are  going  to  read  fome  Part  of  his  late  Majefty's 
Declaration  :  We  (hould  have  oftered  fome  Part  of 
that  Declaration,  as  a  Material  Proof  againft  the 
Doftor  ;  but  we  would  not  produce  any  Papers  as 
Evidence,  which  are  not  fo  ;  tho'  we  allow  that  to 
the  Doftor.  But  fmce  it  is  produced  as  Evidence 
for  the  Doftor,  I  defire  it  may  be  read  quite 
through. 

Clerks  reads.]  '  The  Declaration  of  his  Highnefs, 
'  William  Henry,  by  the  Grace  of  God,  Prince 
'  of  Orange,  &c.  of  the  Reafons  inducing  him 
'  to  appear  in  Arms  in  the  Kingdom  of  England, 

*  for  preferring  of  the  Proteftant  Religion,  and  for 

*  reftoring  the   Laws  and  Liberties  of  England, 

*  Scotland,  and  Ireland. 

I.'  ¥T  is  both  certain  and  evident  to  all  Men, 

'  A.  That  the  Publick  Peace  and  Happinefs  of 

I  any  State  or  Kingdom  cannot  be  preferved,  where 


the  Laws,  Liberties,  and  Cuftoms  Eftabliflied  by 
the  Lawful  Authority  in  it,  are  openly  tranigref- 
fed  and  annulled  :  More  efpecially,  where  the 
Alteration  of  Religion  is  endeavoured,  and  that  a 
Religion  which  is  contrary  to  Law,  is  endeavoured 
to  be  introduced  :  Upon  which  thofe  who  are 
moft  immediately  concerned  in  it,  are  indifpen- 
fibly  bound  to  endeavour  to  preferve  and  main- 
tain the  Eftabliflied  Laws,  Liberties  and  Cuftoms, 
and  above  all,  the  Religion  and  Worfliip  of 
God  that  is  eftabliflied  among  them  ;  and  to  take 
fuch  an  efteftual  Care,  that  the  Inhabitants  of 
the  faid  State  or  Kingdom,  may  neither  be  de- 
prived of  their  Religion,  nor  of  their  Civil  Rights. 
Which  is  fo  much  the  more  nccellary,  becaufe  the 
Greatnefsand  Security,  both  of  Kings,  Royal  Fa- 
milies, and  of  all  fuch  as  are  in  Authority,  as  well 
as  the  Happinefs  of  their  Subjefts  and  People,  de- 
pend in  a  moft  efpecial  manner  upon  the  exaft 
Obfervation  and  Maintenance  of  thefe  their  Laws, 
Liberties  and  Cuftoms. 

'  2.  Upon  thefe  Grounds  it  is,  that  we  cannot 
any  longer  forbear  to  declare.  That  to  our  great 
Regret,  we  fee  that  thofe  Counfellors,  who  have 
now  the  Chief  Credit  with  the  King,  have  over- 
turned the  Religion,  Laws  and  Liberties  of  thofe 
Realms,  and  fubjefted  them  in  all  Things  rela- 
ting to  their  Confciences,  Liberties  and  Properties, 
to  Arbitrary  Government ;  and  that  not  only  by 
fecret  and  indireft  Ways,  but  in  an  open  and  un- 
difguized  Manner. 

'  3.  Thofe  Evil  Counfellors,  for  the  advancing 
and  colouring  this  with  fome  plaufible  Pretexts, 
did  invent  and  fet  on  foot  the  King's  Difpenjing 
Power  ;  by  virtue  of  which,  they  pretend,  that, 
according  to  Law,  he  can  fujpend  and  difpenfe 
with  the  Execution  of  the  Laws  that  have  been 
enafted  by  the  Authority  of  the  King  and  Par- 
liament, for  the  Security  and  Happinefs  of  the 
Subjeft,  and  fo  have  rendered  thofe  Laws  of  no 
Efteft  :  Tho'  there  is  nothing  more  certain,  than 
that  as  no  Laws  can  be  made,  but  by  the  joint 
Concerrence  of  King  and  Parliament  ;  fo  like- 
wife  Laws  fo  enafted ,  which  fecure  the  Publick 
Peace  and  Safety  of  the  Nation,  and  the  Lives 
and  Liberties  of  every  Subjeft  in  it,  cannot  be  re- 
pealed or  fufpended  but  by  the  fame  Autho- 
rity. 

'  4.  For  tho'  the  King  may  pardon  the  Puni(h- 
nient  that  a  Tranfgreflbr  has  incurred,  and  to 
which  he  is  condemned,  (as  in  the  Cafes  of  Treu- 
fon  or  Felony)  yet  it  cannot  be  with  any  Colour 
of  Reafon  inferred  from  thence,  that  the  King  can 
entirely  fufpend  the  Execution  of  thofe  Laws  re- 
lating to  Treafon  or  Felony  ;  unlefs  it  is  pretend- 
ed, that  he  is  cloathed  with  a  Defpotick  and  Ar- 
bitrary Power;  and  that  the  Lives,  Liberties,  Ho- 
nours and  Eftates  of  the  Subjefts,  depend  wholly 
on  his  good  Will  and  Pleafure,  and  are  entirely 
fubjeft  to  him  ;  which  niuft  infallibly  follow,  on 
the  King's  having  a  Power  to  fufpend  the  Execu- 
tion of  the  I  aws,  and  to  difpenfe  with  them. 
'  5.  Thofe  Evil  Coufellors,  in  order  to  the  gi- 
ving fome  Credit  to  this  ftrange  and  execrable 
Maxim,  have  fo  condufted  the  Matter,  that  they 
have  obtained  a  Sentence  from  the  Judges,  decla- 
ring. That  this  Difpenjtng  Power  is  a  Right  be- 
longing to  the  Crown :  As  if  it  were  in  the  Power 
of  the  Twelve  Judges  to  offer  up  the  Laws,  Rights, 
and  Liberties  of  the  whole  Nation  to  the  King, 
to  be  difpofed-of  by  him  arbitrarily,  and  at  his 
Pleafure  j  and  expreOy  contrary  to  Laws  enafted 
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*  for  the  Security  of  the  Subjeds.    In  order  to  the 

*  obtaining  this  Judgment,  thofe  Evil  Counfellors 
did  before-hand  examine  fecretly  the  Opinion  of 
the  Judges,  and  procured  fuch  of  them  as  could  not 
in  Confcience  concur  in  fo  pernicious  a  Sentence, 
to  be  turned  out,  and  others  to  be  fubftituted  in 
their  rooms,  'till  by  the  Changes  which  were  made 
in  the  Courts  of  Judicature,  they  at  laft  obtained 
that  Judgment.  And  they  have  raifed  fome  to 
thofe  Trufts,  who  make  open  Profeffion  of  the 
Popilh  Religion,  though  thofe  are  by  Law  rendred 
incapable  of  all  fuch  Employments. 

'  6.  It  is  alfo  manifeft  and  notorious,  That  as  his 
Majefty  was,  upon  his  coming  to  the  Crown,  re- 
ceiv'd  and  acknowledg'd  by  all  the  Subjefts  of 
England,  Scotland,  and  Ireland,  as  their  King, 
without  the  leaft  Oppofition,  tho'  he  made  then 
open  Profeffion  of  the  Popifi  Religion  ;  fo  he  did 
then  promife,  and  folemnly  fwear  at  his  Corona- 
tion, That  he  would  maintain  his  Subjefts  in  the 
free  Enjoyment  of  their  Laws  and  Liberties;  and 
in  particular,  that  he  would  maintain  the  Church 
0/ England  as  it  was  eflahlifljd  by  Law.  Ic  is  like- 
wife  certain,  that  there  have  been  at  divers  and 
fundry  Times  feveral  Laws  enacted  for  the  Prefer- 
vation  of  thofe  Rights  and  Liberties,  and  of  the 
Proteftant  Religion  ;  and  among  other  Securities, 
it  has  been  enafted.  That  all  Perfons  whatfoever, 
that  are  advanced  to  any  Ecclefiaftical  Dignity,  or 
to  bear  Office  in  either  Univerficy,  as  likewife  all 
other  that  fliould  be  put  in  any  Employment,  Civil 
or  Military,  (hould  declare  that  they  were  not 
Papifts,  but  were  of  the  Proteftant  Religion,  and 
that  by  their  taking  of  the  Oaths  of  Allegiance  and 
Supremacy,  and  the  T'efi  ;  yet  thefe  Evil  Coun- 
fellors have  in  effeft  annulled  and  abolifhed  all 
thofe  Laws,  both  with  Relation  to  Ecclefiaftical 
and  Civil  Employments. 

*  7.  In  order  to  Ecclefiaftical  Dignities  and  Offices, 
they  have  not  only  without  any  Colour  of  Law, 
but  againft  moft  exprefs  Laws  to  the  contrary,  fet 
up  a  Commiffion,  of  a  certain  Number  of  Perfons, 
to  whom  they  have  committed  the  Cognizance 
and  Direftion  of  all  Ecclefiaftical  Matters;  in  the 
which  CommifTion  there  has  been,  and  ftill  is 
one  of  His  Majefty's  Minifters  of  State,  who 
makes  now  publick  Profeffion  of  the  Popilh  Reli- 
gion, and  who  at  the  time  of  his  firft  profeffing 
it,  declared  that  for  a  great  while  before  he  had 
believed  that  to  be  the  only  true  Religion.  By  all 
this,  the  deplorable  State  to  which  the  Proteftant 
Religion  is  reduced,  is  apparent,  fince  the  Affairs 
of  the  Church  of  England  are  now  put  into  the 
Hands  of  Perfons  who  have  accepted  of  a  Com- 
miffion that  is  manifeftly  illegal,  and  who  have 
executed  it  contrary  to  all  Law '-,  and  that  now  one 
of  their  chief  Members  has  abjured  the  Proteftant 
Religion,  and  declared  himfelf  a  Pa/'//?;  by  which 
he  is  become  uncapable  of  holding  any  publick 
Employment.  The  faid  Commiffioners  have  hi- 
therto given  fuch  Proof  of  their  Submiffion  to  the 
Direftions  given  them,  that  there  is  no  Reafon  to 
doubt,  but  they  will  ftill  continue  to  promote  all 
fuch  Defigns  as  will  be  moft  agreeable  to  them. 
And  thofe  Evil  Counfellors  take  Care  to  raife  none 
to  any  Ecclefiaftical  Dignities,  but  Perfons  that 
have  no  Zeal  for  the  Proteftant  Religion,  and  that 
now  hide  their  Unconcernednefs  for  it,  under  the 
fyeaoa^Pretence  oi Moderation.  The  faid  Commif- 
fioners have  fufpended  the  Bilhop  of  London,  only 
becaufe  he  refuled  to  obey  an  Order  that  was  fent 
him  to  fufpend  a  worthy  Divine,  without  fo 
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much  as  citing  him  before  him   to  make  his  own 
Defence,  or  obferving  the  common  Forms  of  Pro- 
cefs.  They  have  turned  out  a  Prefident  chofen  by 
the  Fellows  of  Magdalen  College,  and  afterwards 
all  the  Fellows  of  that  College,  without  fo  much 
as  citing  them  before  any  Court  that  could  take 
legal  Cognizance  of  that  Aftair,  or  obtaining  any 
Sentence   againft   them   by   a  competent  Judge. 
And  the  only  Reafon  that  was  given  for  turning 
them  out,  was  their  refufing  to  chufe  for  their 
Prefident,  a  Perfon  that  was  recommended  to  them 
by  the  Inftigation  of  thofe  Evil  Counfellors  ;  tho' 
the  Right  of  a  Free  Eieition  belonged  undoubtedly 
to  them.     But  they  were  turned  out  of  their  Free- 
holds contrary  to  Law,  and  ro  that  exprefs  Provi- 
fion  in  the  Magna  Chart  a,  That  no  Man  ft.nill  lofe 
Life  or  Goods,  but  by  the  Law  of  the  Land.     And 
now  thefe  Evil  Counfellors  have  put  the  faid  Col- 
lege wholly  into  the  Hands  of  Papifts,  tho'  as  is 
abovefaid,  they  are  incapable  of  all  fuch  Employ- 
ments, both  by  the  Law  of  the   Land,  and  the 
Statutes  of  the   College.     Thefe  Commiffioners 
have  alfo  cited  before  them  all  the  Chancellors  and 
Arch-deacons  of  £/<^/<7K^/,  requiring  them  to  certi- 
fy to  them  the  Names  of  all  fuch  Clergymen  as 
have  read   the  King's  Declaration  for  Liberty  of 
Confcience,  and  of  fuch  as  have  not  read  it  ;  with- 
out confidering  that  the  reading  of  it  was  not  en- 
joined the  Clergy  by  the  Bifliops,   who  are  their 
Ordinaries.     The  Illegality  and  Incompetency  of 
the  faid  Court  of   the  Ecclefiaftical  Commiffio- 
ners was  fo  notorioufiy  known,  and  it  did  fo  evi- 
dently appear  that  it  tended  to  the  Subverfion  o£ 
the  Proteftant   Religion,    that   the  moft  Reverend 
Father  in  God,  IVilliam  Archbiftioo  oi  Canterbury, 
Primate  and  Metropolitan  of  all  England,  feeing 
that  it  was  raifed  for  no  other  End  but  to  opprefs 
fuch  Perfons  as  were  of  eminent  Virtue,  Learning 
and  Piety,  refufed  to  fir,  or  to  concur  in  it. 
'  8.  And  tho'  there  are  many  exprefs  Laws  a- 
gainft  all  Churches  or  Chapels  for  the  Exercife  of 
the  Popifli  Religion,  and  alfo  againft  all  Monafte- 
ries  and  Convents,  and  more  particularly  againft 
the  Order  of  the  Jefuits  ;    yet  thofe  Evil  Coun- 
fellors have  procured  Orders  for  the  building  of 
feveral  Churches  and  Chapels  for  the  Exercife  of 
that  Religion.    They  have  alfo  procured  divers 
Monafteries   to  be  ereded  ;  and   in  Contempt  of 
the  Law,  they  have  not  only  fet  up  feveral  Colleges 
of  Jefuits  in  divers  Places  for  the  corrupting  of 
the  Youth,  but  have  raifed  up  one  of  the  Order  to 
be  a  Privy-Counfellor,  and  a   Minifter  of  State. 
By  all  which  they   do  evidently  ftiew,  that  they 
are  reftrained  by  no  Rules  of  Law  uhatfoever  ; 
but  that  tney  have   fubjeded  the  Honours  and 
Eftates  of  the  Subjects,  and  the  eftablifii'd  Religion 
to  a  Defpotick  Power,  and  to  Arbitrary  Govern- 
ment.    In  all  which  they  are  ferved  and  feconded 
by  thofe  Ecclefiaftical  Commiffi  mers. 
*  5>.  They  have  alio  followed  the  fame  Methods 
with  relation  to  Civil  Affairs;  for  they  have  pro- 
cured Orders  to  examine  all  Lords-Lieutenants, 
Deputy-Lieutenants,  Sheriffs,    Jtiftices  of  Peace, 
and  all  others  that  were  in  any  Publick  Employ- 
ment, if  they  would  concur  with  the  King  in  the 
Repeal  of  the  7ly?  and  Ptnal  Laws  ;  and  all  fuch 
whofe  Confciences  did  not  fufter  them  to  comply 
wirh  their  Deligns,  were  turned  out,  and  others 
were  put  in  their  Places,  who  they  believed  would 
be  more  compliant  to  them  in  theirDefigns  of  de- 
feating  the  Intent   and  Execution  of  thofe  Laws 
which  had  been  made  with  fo  much  Care  and 
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*  Caution  for  the  Security  of  the  Pmefiant  Religion. 
'  And  in  many  of  thefe  Places  they  have  put  pro- 

*  felled  Papifts,  tho'  the  Law  has  difabled  them, 
'  and  ivairanted  the  Subjects  not  to  have  any  Re- 
'  gard  to  their  Orders. 

"'  10.  They  have  alfo  invaded  the  Privileges,  and 

*  feized  on  the  Charters  of  moft  of  thofe  Towns 
'  that  have  a  Right  to  be  reprefented  by  their  Bur- 
'  gelles  in  Parliaraenr,  and  have  procured  Surrenders 

*  to  be  made  of  them,  by  which  the  Magiftrates  in 

*  them  have  delivered  up  all  their  Rights  and  Pri- 

*  vileges,  to  be  difpofed  of  at  the  Pleafure  of  thofe 

*  Evil  Counfellors,  who  have  thereupon  placed  new 
'  Magiftrates  in  thofe  Towns,fuch  as  they  can  moft 
'  entirely  confide  in  ;  and  in  many  of  them  they 
'  have  put  Popifli  Magiftrates,  notwithftandlng  the 
'  Incapacities  under  which  the  Law  has  put  them. 

*  II.  And  whereas  no  Nation   whatfoever  can 
'  fubfift  without  the  Adminiftration  of  good  and 

*  impartial  Juftice,  upon  which  Mens  Lives,  Liber- 
'  ties,  Honours  and  Eftates  do  depend,  thofe  Evil 

*  Counfellors  have  fubjefted  thefe  to  an  Arbitrary 
'  and  Defpotick  Power.  In  the  moft  important 
'  Aft'airs,  they  have  ftudied  todifcover,  before-hand, 
'  the  Opinion  of  the  Judges,  and  have  turned  out 
'  fuch  as  they  found  would  not  conform  themfelves 
'  to  their  Intentions,  and  have  put  others  in  their 
'  Places,  of  whom  they  were  more  affured,  without 

*  having  any  R.egard  to  their  Abilities.  And  they 
'  have  not  ftuck  to  raife  even  profefled  Papifts  to  the 
'  Courtsof  Judicature,  notwithftandlng  their  Incapa- 
'  city  by  Law,  and  that  no  Regard  is  due  to  any  Sen- 
'  fences  flowing  from  them.  They  have  carried  this 
'  fo  far,  as  to  deprive  fuch  Judges,  who  in  the  com- 

*  nion  Adminiftration  of  Juftice,  fliewed  that  they 

*  were  governed  by  their  Confciences,  and  not  by 
'  the  Directions  which  the  others  gave  them.  By 
'  which  it  is  apparent,  that  they  defign  to  render 

*  themfelves  the  abfolute  Mafters  of  the  Lives,  Ho- 

*  nours  and  Eftates  of  the  Subjects,    of  what  Rank 

*  or  Dignity  foever  they  may  be  ;  and  that  without 

*  having  any  Regard  either  to  the  Equity  of  the 

*  Caufe,  or  to  the  Confciences  of  the  Judges,  whom 

*  they  will  have  to  fubmit  in  all  things  to  their  own 
'  Will  and  Pleafure  ;  hoping  by  fuch  Ways  to  in- 

*  timidate  thofe  who  are    yet  in  Employment,  as 

*  alfo  fuch  others,  as  they  (hall  think  fit  to  put  in 

*  the  Rooms  of  thofe  whom  they  have  turned  out ; 
'  and  to  make  them  fee  what  they  muft  look  for, 
'  if  they  (hould  at  any  time  aft  in  the  leaft  contrary 

*  to  their  good-liking ;  and  that  no  Failings  of  that 
'  kind  are  pardoned  in  any  Perfons  whatfoever.    A 

*  great  deal  of  Blood  has  been  (bed  in  many  Places 

*  of  the  Kingdom,  by  Judges  governed  by  thofe 
'  Evil  Counfellors,  againft  all  the  Rules  and  Forms 
'  of  Law,  without  fo  much  as  fuftering  the  Perfons 

*  that  were  acculed    to    Plead  in  their  own  De- 

*  lence. 

'  12.  They  have  alfo,  by  putting  the  Admini- 
'  ftration  of  Juftice  in  the  Hands  of  Papifts,  brought 
'  all  the  Matters  of  Civil  Juftice  into  great  Uncer- 

*  tainties  ;  with  how  much  Exaftnefs  and  Juftice 
'  foever  that  thefe  Sentences  may  have  been  given. 
'  For  fince  the  Laws  of  the  Land  do  not  only  exclude 
'  Papifts  fi?om  all  Places  of  Judicature,  but  have  put 

them  under  an  Incapacity,  none  are  bound  to  ac- 
knowledge or  to  obey  their  Judgments,  and  all 
Sentences  given  them  are  null  and  void  of  them- 
felves :  So  that  all  Perfons  who  have  been  caft 
in  Trials  before  fuch  Popifh  Judges,  may  juftly 
look  on  their  pretended  Sentences,  as  having  no 
!  more  Force  than  the  Sentences  of  any  private 


or  unauthoriz'd  Perfon  whatfoever.  So  deplorable 
is  the  Cafe  of  the  Subjefts  who  are  obliged  to  an- 
fwer  to  fuch  Judges,  that  muft  in  all  things  flick 
to  the  Rules  which  are  fet  them  by  thofe  Evil 
Counfellors,  who,  as  they  raifed  them  up  to  thofe 
Employments,  fo  can  turn  them  out  of  them  at: 
Pleafure,  and  who  can  never  be  efteemed  Lav;fu! 
Judges  ;  fo  that  all  their  Sentences  are  in  the 
Conftrudion  of  the  Law  of  no  Force  and  Eftlcacy. 
They  have  likewife  difpofed  of  all  Military  Em- 
ployments in  the  fame  manner  ;  for  tho'  the  Laws 
have  not  only  excluded  Papifts  from  all  fuch  Em- 
ployments, but  have  in  particular  provided,  that 
they  (hould  be  difarm'd  ;  yet  they,  in  Contempt  o£ 
thefe  Laws,  have  not  only  arm  a  the  Papifts,  but 
have  likewife  raifed  them  up  to  the  greateft  Mili- 
tary Truft  both  by  Sea  and  Land  ;  and  that 
Strangers,  as  well  as  Natives,  and  Irif),  as  well 
as  Englijh ;  that  fo  by  thofe  Means,  having  ren- 
dred  themfelves  Mafters  both  of  the  Aftairs  of  the 
Church,  of  the  Government,  of  the  Nation,  and 
of  the  Courts  of  Juftice,  and  fubjefted  them  ali 
to  a  Defpotick  and  Arbitrary  Power,  they  might: 
be  in  a  Capacity  to  maintain  and  execute  their 
wicked  Defigns,  by  the  Affiftance  of  the  Army, 
and  thereby  to  enflave  the  Nation. 
'  13.  The  difmal  Efteds  of  this  Subverfion  o£ 
the  Eftablifti'd  Religion,  Laws,  and  Liberties  in. 
England,  appear  more  evidently  to  us,  by  what  we 
fee  done  in  Ireland ;  where  the  whole  Govern- 
ment is  put  in  the  Hands  of  Papifts,  and  where 
all  the  Proteftant  Inhabitants  are  under  the  dally 
Fears  of  what  may  be  juftly  apprehended  from  the 
Arbitrary  Power  which  is  fet  up  there  ;  which 
has  made  great  Numbers  of  them  leave  that  King- 
dom, and  abandon  their  Eftates  in  it,  remembring 
well  that  Cruel  and  Bloody  Maflkcre  which  fell 
out  in  that  Ifland  in  the  Year  i6^\. 
'  14.  Thofe  Evil  Counfellors  have  alfo  prevailed, 
with  the  King  to  declare  in  Scotland,  That  he  is 
cloathed  with  Abfohf.e  Power,  and  that  all  the 
SubjeSs  are  bound  to  obey  him  without  Referve  : 
Upon  which  he  has  aftumed  an  Arbitrary  Power 
both  over  the  Religion  and  Laws  of  that  King- 
dom ;  from  all  which  it  is  apparent,  what  is  to 
be  looked  for  in  England,  as  foon  as  Matters  are 
duly  prepared  for  it. 

15.  Thofe  great  and  infufferable  Oppreffions, 
and  the  open  Contempt  of  all  Law,  together  with 
the  Apprehenfions  of  the  fad  Confequences  that 
muft  certainly  follow  upon  it,  have  put  the  Sub- 
jefts  under  great  and  juft  Fears;  and  have  made 
them  look  after  fuch  Lawful  Remedies  as  are  al- 
lowed of  in  all  Nations  ;  yet  all  has  been  without 
Effect.  And  thofe  Evil  Counfellors  have  endea- 
voured to  make  all  Men  apprehend  the  Lofs  of 
their  Lives,  Liberties,  Honours,  and  Eftates,  if 
they  fhould  go  about  to  preferve  themfelves  from 
this  Oppreflion  by  Petition,  Reprefentations,  or 
other  Means  authoriz'd  by  Law.  Thus  did  they 
proceed  with  the  Archbiftiop  of  Cauterbuyy,  and 
the  other  Biflrops,  who  having  offer'd  a  moft 
humble  Petition  to  the  King,in  Terms  full  of  Re- 
fped,  and  not  exceeding  the  Number  limited  by 
Law  ;  in  which  they  fet  forth  in  fiiort,  the  Rea- 
fons  for  which  they  could  not  obey  that  Order, 
which,by  the  Inftigation  of  thofe  Evil  Counfellors, 
was  fent  them,  requiring  them  to  appoint  their 
Clergy  to  read  in  their  Churches  the  Declaration 
for  Liberty  of  Confcience  ;  were  fent  to  Prifon, 
and  afterwards  brought  to  a  Trial,  as  if  they  had 
been  guilty  of  fome  enormous  Crime.     They  were 

'  not 
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not  only  obliged  to  defend  themfelves  in  thatPur- 
iUit,  but  to  appear  before  profefs'd  Papifts,  wlio 
had  not  taken  the  Tefl,  and  by  Confequence  were 
Men  whofe  Intereft  led  them  to  condemn  them  ; 
and  the  Judges  that  gave  their  Opinions  in  their 
Favours,  were  thereupon  turned  out. 
*  1(5.  And  yet  it  cannot  be  pretended,  that  any 
Kings,  how  great  foever  their  Power  has  been, 
and  how  Arbitrary  and  Defpotick  foever  they  have 
been  in  the  Exercife  of  it,  have  ever  reckon'd  it 
a  Crime  for  their  Subjeds  to  come  in  all  Submifli- 
on  and  Refpect,  and  in  a  due  Number,  not  ex- 
ceeding the  Limits  of  the  Law,  and  repiefent  to 
them  the  Reafons  that  made  it  impoffible  for  them 
to  obey  their  Orders.  Thofe  Evil  Counfellors 
have  alfo  treated  a  Peer  of  the  Realm  as  a  Cri- 
minal, only  becaufe  he  faid,  That  the  Subjeds 
were  not  bound  to  obey  the  Orders  of  a  Popifh 
Juftice  of  Peace  ;  though  it  is  evident,  that  they 
beino  by  Law  rendred  incapable  of  all  iuch  Trufts, 
no  Resard  is  due  to  their  Orders.  This  being  the 
Security  which  the  People  have  by  the  Law  for 
their  Lives,  Liberties,  Honours,  and  Eftates,  that 
they  are  not  to  be  fubjefted  to  the  Arbitrary  Pro- 
ceedings of  Papifts,  that  are  contrary  to  Law  put 
into  any  Employments  Civil  or  Military. 
'  17.  Both  We  our  felves,  and  our  Deareft  and 
moft  Entirely  Beloved  Confort  the  Prjncefs,  have 
endeavoured  to  lignify,  in  Terms  full  of  Relpedt 
to  the  King,  the  jufl:  and  deep  Regret  which  all 
thefe  proceedings  have  given  us  ;  and  in  Com- 
pliance with  his  Majefty's  Defires  fignified  to  us. 
We  declared  both  by  Word  of  Mouth,  to  his  En- 
voy, and  in  Writing,  what  our  Thoughts  were, 
touching  the  Repealing  of  the  T'ejl  ami  Penal 
La'iii  ;  which  We  did  in  fuch  a  manner,  that  We 
hoped  We  had  propofed  an  Expedient,  by  which 
the  Peace  of  thofe  Kingdoms,  and  a  happy  Agree- 
ment among  the  Subjefts  of  all  Pcrfuafions,  might 
have  been  fettled  :  But  thofe  Evil  Counfellors 
have  put  fuch  ill  Conflructions  on  thefe  our 
good  Inteniions,  that  they  have  endeavoured  to 
ahenate  the  King  more  and  more  from  us  ;  as  if 
We  had  defigned  to  difturb  the  Q_uiet  and  Happi- 
nefs  of  the  Kingdom. 

'  18.  The  laft  and  ereat  Remedy  for  ail  thofe 
Evils,  is  the  Calling  of  a  Parliament,  for  fecuring 
the  Nation  againft  the  evil  Praftices  of  thofe  wick- 
ed Counfellors  :  But  this  could  not  be  yet  com- 
pail'ed,  nor  can  it  be  eafily  brought  about.  For 
thofe  Men  apprehending,  that  a  Lawful  Parlia- 
ment being  once  aftembled,  they  would  be  brought 
to  an  Account  for  all  their  open  Vi'^lations  of 
Law,  and  v-Dr  their  Plots  ard  Confpiracies  againft 
the  Protefiant  Religion,  and  the  Lives  and  Liber- 
ties of  their  Subjects  ;  they  have  endeavoured, 
under  the  fpecious  Pretence  of  Liberty  of  Conscience, 
firft  to  fow  Divifions  among  Pr'^teftaufS,  be- 
tween thofe  of  the  Chureh  of  England  nnd  the 
D.jf enters  :  TheDefigi  being  laid  to  eng  ige  Pro- 
teltants,  that  are  all  equally  cr.nceined  to  preferve 
themfelves  from  Popiili  OpprefTion,  into  mutual 
Qiiarreilings,  that  fo  by  thrie,  fome  Advantages 
might  be  given  to  them  to  bring  about  their  De- 
figns  ;  find  that  both  in  the  Election  of  Mem- 
Lers  of  ParlJumenr,  and  afterwards  1;.  "-he  Par- 
liament itfe  i-.  For  they  fee  well,  that  li  ill  Pro- 
tectants coc;d  enter  into  a  mutual  good  Under- 
ili'.nJ.ing  ere  with  anodier,  and  concur  together  in 
the  pi  eferving  of  their  Religion,  it  would  not  be 
poPlble  for  them  to  compafs  their  wicked  Ends. 
Xhey  have  alfo  required  all  Perfons,  in  thefe- 
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veral  Counties  of  England,  that  either  were  in 
any  Employment,  or  were  in  any  confiderable 
Erteem,  to  declare  before-hand,  that  they  would 
concur  in  the  Repeal  of  the  Tefi  and  Penal  Laws ; 
arid  that  they  would  give  their  Voices  in  the  Ele- 
ftionsto  Parliament,  only  for  fuch  as  would  con- 
cur in  it.  Such  as  would  not  thus  pre-engage 
themfelves,  were  turned  out  of  all  Employments  ; 
and  others  who  enter'd  into  thofe  Engagements, 
were  put  in  their  Places,  many  of  them  being 
Papifts.  And  contrary  to  the  Charters  and  Pii"^ 
vileges  of  thofe  Boroughs  that  have  a  Right  to 
fend  Burgefles  to  Parliament,  they  have  ordered 
fuch  Regulations  to  be  made,  as  they  thought  fit 
and  necelfa'-y,  for  aifuring  themfelves  of  all  the 
Members  that  are  to  be  chofcn  by  thofe  Corpora- 
tions :  And  by  this  means  they  hope  to  avoid 
that  Punifhment  which  they  have  deferved  ;  tho' 
it  is  apparent,  that  all  Acts  made  by  Popifli  Ma- 
giftrates,  are  null  and  void  of  themieives.  So  chat 
no  Parliament  can  be  Lawfisl,  for  which  the  E- 
le&ions  and  Returns  are  made  by  Popifli  She- 
rifts  and  Mayors  of  Towns  ;  and  therefore  as 
long  as  the  Authority  and  Magiftracy  is  in  fuch 
Hands,  it  is  not  poffible  to  have  any  Lawful  Par- 
liament. And  tho' according  to  the  Conflitution 
of  the  EnghPo  Government,  and  immemorial 
Cuftom,  all  Elections  of  P:;rliamenc-Men  ought 
to  be  made  with  an  entire  Liberty,  without  any 
Sort  of  Force,  or  the  requiring  the  Eledors  to 
chufe  fuch  Perfons  as  fhall  be  named  to  them  ; 
and  the  Perfons  thus  freely  elected,  ought  to  give 
their  Opinions  freely,  upon  all  Matters  that  are 
brought  before  them  ;  having  the  Good  of  the 
Nation  ever  before  their  Eyes,  and  following  ia 
all  Things  the  Diftates  of  their  Confcience  j'yet 
now  the  People  of  England  cannot  exped  a  Re- 
medy from  a  Free  Parliament,  legally  called  and 
chofen.  But  they  may,  perhaps,  fee  one  called, 
in  which  all  Elections  will  be  carried  by  Fraud 
or  Force  ;  and  which  will  be  compofed  of  fuch 
Perfons,  of  whom  thofe  Evil  Counfellors  hold 
themfelves  well  alfured  ,•  in  which  all  Things  will 
be  carried  on  according  to  their  Direction  and 
Intereft,  without  any  Regard  to  the  Good  or 
Happinefs  of  the  Nation.  Which  may  appear 
evidently  from  this.  That  the  fame  Perfons  tried 
the  Members  of  the  laft  Parhament,  to  gain  them 
to  confent  to  the  Repeal  of  the  T'ejl  and  Penal 
Larus ;  and  procured  that  Parliament  to  be  dif- 
folved,  when  they  found  that  they  could  not,  nei- 
ther by  Promifes  nor  Threatnings,  prevail  with 
the  Members  to  comply  with  their  wicked  De- 
figns. 

'  19.  But  to  crown  all.  There  are  great  and  vio- 
lent Prefumptions,  inducing  us  to  believe,  that 
thofe  Evil  Counfellors,  in  order  to  the  carrying 
on  of  their  ill  Dehgns,  and  to  the  gaining  to 
themfelves  the  more  Time  for  the  efteifting  of 
them,  (for  the  encouraging  of  their  Complices, 
and  for  the  Difcouraging  of  all  good  Subjefts) 
have  publiftied,  That  the  Qjieen  hath  brought 
forth  a  Son ;  tho'  there  have  appeared,  both  du- 
ring the  Qfieen's  pretended  Bignefs,  and  in  the 
Manner  in  which  the  Birth  was  managed,  fo  ma- 
ny juft  and  vifible  Grounds  of  Sufpicion,  that  not 
only  we  our  felves,  but  all  the  good  Subjects  of 
thofe  Kingdoms,  do  vehemently  fufpei^t,  that  the 
Pretended  Prince  of  l^aks  was  not  born  by  the 
Qutut  And  it  is  notorioufly  known  to  all  the 
World,  that  many  both  doubted  of  the  Queen's 
BignefSj  and  of  the  Birth  of  the  Child  ;  and  yet 
5  D  2  .'  there 


75^ 


iS 


The  Trial  of  Henry  Sacheverell  2). 2).        9  Ann. 


'  chere  was  !i"t  any  one  Thing  clt'iie  to  fatisiy  ihem, 
'  or  roi-nu  nn  Knd  tu  iliclr  Doubts. 

'  20.  And  Imce  our  Deareft  and  moft  entirely- 
<  Beloved  Conlbrt  the  Princefs,  and  likewife  We 
'  Our  Selves  have  fo  threat  an  Intercft  in  this  Mat- 
'  ter,  and  liKh  a  Right  (as  all  the  World  knows)  to 
'  the  Succeffion  to  tlie  Crown  :  Since  alfo  the  Eng- 
'■  lijh  did  in  the  Year  1672.  when  the  States-Gme- 

*  Yul  of  the  Uiiit(;d  P.oviiices  were   invaded  in  a 

*  moft  unjuft  War,  uie  their  utmoft  Endeavours  to 

*  put  an  End  to  that  War,  and  that  in  Oppofition 
'  to  thofe  who  were  then  in  the  Government ;  and 

*  by  their  fo  doing,  they  run  the  Hazard  of  lofing 
'  both  the  Favour  of  the  Court,  and  their  Employ- 

*  ments :    And  fmce  the  Englifi  Nation  has  ever 

*  teftified  a  mofl:  particular  Aftedion  and  Efteem, 

*  both  to  Our  Deareft  Coniovc  the  Princefs,  and  to 

*  Our  Selves,  We  cannot  excufe  Our  Selves  from 
'  elpoufing  their  Interefts,  in  a  Matter  of  luch  high 
'  Confequencc;    and  from  contributing  all  that  lies 

*  in  Us,  for  the  maintaining  both  of  the  Protefiant 

*  Religion,  and  of  the  Laws  and  Liberties  of  thofe 
'  Kingdoms,  and  for  the  fecuring  to  them  the  con- 

*  tinual  Enjoyment  of  all  their  juft  Rights.  To  the 
'  doing  of  which.  We  are  moft  earneftly  foUicited 

*  by  a  great  many  Lords,  both  Spiritual  and  Tem- 
'  poral,  and  by  many  Gentlemen,  and  other  Sub- 

*  jefts  of  all  Ranks. 

'21.  Therefore  it  is,  that  We  have  thought  fit 
'  to  go  over  to  England,  and  to  carry  over  with 
'  us  a  Force,  fufficicnt  by  the  Blefting  of  God,  to 

*  defend  us  from  the  Violence  of  thofe  Evil  Coun- 

*  fellors.     And  We  being  defirous  that  our  Intenti- 

*  ons  in  this  may  be  rightly  underftood,  have,  for 

*  this  End,  prepared  this  Declaration,  in  which,  as 
'  we  have  hitherto  given  a  True  Account  of  the 

*  Reafons  inducing  us  to  it ;    fo,  We  now  think  fit 

*  to  declare.  That  this  our  Expedition  is  intended 
"  for  no  other  Defign,  but  to  have  a  Free  and  Law- 
'  ful  Parliament  Alfembled,  as  foon  as  is  poiTible : 
'  and  that  in  order  to  this,  all  the  late  Charters, 
'  by  which  the  Elcftion  of  Burgefles  are  limited 
'  contrary  to  the  Ancient  Cuftom,  fhall  be  confi- 
'  dered  as  Null  and  of  no  Force :  And  likewife 
'  allMagiftrates  who  have  been  unjuftly  turned  out, 
'  ftiall  forthwith  refume  their  former  Employments, 
'  as  well  as  all  the  Boroughs  oi  England  (liall  return 
'  again  to  their  Antient  Prefcriptions  and  Char- 
'  ters  :  And  more  particularly,  that  the  Antient 
'  Charter  of  the  Great  and  Famous  City  of  London, 
'  (hall  again  be  in  force :  And  that  the  Writs  for 
'  the  Members  of  Parliament  (hall  be  addrefled  to 
'  the  proper  Officers,  according  to  Law  and  Cuftom. 
'  That  alfo  none  be  fufter'd  to  chufe,  or  to  be  cho- 

*  fen  Members  of  Parliament,  but  fuch  as  are  qua- 
'  lifted  by  Law  :  And  that  the  Members  of  Parlia- 
'  ment  beintj  thus  lawfully  Chofen,  they  (hall  meet 
'  and  fit  in  full  Freedom  ;  that  fo  the  Two  Houfes 
'  may  concur  in  the  preparing  of  fuch  Laws,  as 
'  they,  upon  full  and  free  Debate,  (hall  judge  necef- 
'  faryand  convenient,  both  for  the  confirming  and 
'  executing  the  Law  concerning  the  left,  and  fuch 
'  other  Laws  ns  are  neceftary  for  the  Security  and 
'  Maintenance  of  the  Protejlant  Retigiun ;  as  like- 
'  wife  for  making  fuch  Laws  as  may  eftabli(h  a 
'  good  Agreement   between   the  Cbtirch  oj  England 

*  and  all'  Protejiant  Dijjenters  ;  as  alfo  for  the  co- 
*■  vering  and  fecuring  of  all  fuch  who  will  live 
'  peaceably  under  tiie  Government,  as  becomes  good 
'•  Subjeds,   from  ail  Perfecution  upon  the  Account 

*  of  their  Reli<iion,  even  /'«/'//?.' themfelves  not  ex- 


'  cepted ;    and  for  the  doing  of  all  other  Things, 

'  which  the  Two  Houfes  of  Parliament  (liail  find 

'  necelfary  for  the  Peace,  Honour  and  Safety  of  the 

'  Nation,  fo  that  there  may  be  no  more  Danger  of 

the  Nations  falling  at  any  Time  hereafter  under 

yhbitrary   Government.      To  this   Parliament   we 

will  alfo  refer  the  Enquiry  into  the  Birth  of  the 

Pretended  Prince   of  Wales,    and  of  all  Things 

relating  to  it,    and  to  the  Right  of  Succeffion. 

22.  And  We,  for  our  Part,  will  concur  in  every 
thing  that  may  procure  the  Peace  and  Happinefs 
of  the  Nation,  which  a  Free  and  Lawful  Parlia- 
ment fhall  determine  ;  fince  we  have  nothing  be- 
fore our  Eyes  in  this  our  Undertaking,  but  the 
Prefervation  of  the  Protejiant  Religion,  the  Co- 
vering of  all  Men  from  Perfecution  for  their  Con- 
fciences,  and  the  fecuring  to  the  whole  Nation 
the  free  Enjoyment  of  all  their  Laws,  Rights  and 
Liberties  under  a  Juft  and  Legal  Government. 
'23.  This  is  the  Defign  that  we  have  propofed  to 
'  our  felves,   in  appearing  upon  this  Occafion   in 

*  Arms  ;  In  the  Conduft  of  which,  We  will  keep 
'  the  Forces  under  our  Command,  under  all  the 
'  Stridnefs  of  Martial  Difcipline  ;  and  take  a 
'  fpecial  Care,  that  the  People  of  the  Countries, 
'  through  which  we  muft  march,  fliall  not  fufter  by 
'  their  Means ;  and  as  foon  as  the  State  of  the 
'  Nation  will  admit  of  it.  We  promife  that  we  will 
'  fend  back  all  thofe  Foreign  Forces  that  we  have 

*  brought  along  with  us. 

*  24.  We  do  therefore  hope  that  all  People  will 
'  judge  rightly  of  us,  and  approve  of  thefe  our 
'  Proceedings  :  But  we  chiefly  rely  on  the  Blefling 
'  of  God  for  the  Succefs  of  this  our  Undertaking, 
'  in  which  We  place  our  whole  and  only  Con- 
'  fidence. 

'  2j.  We  do  in  the  laft  Place  invite  and  require 
'  all  Perfons  whatfoever,  all  the  Peers  of  the  Realm 

*  both  Spiritual  and  Temporal,  all  Lords-Lieute- 
'  nants,  Deputy-Lieutenants,  and  all  Gentlemen, 
'  Citizens,   and  other  Commons  of  all  Ranks,    to 

*  come  and  alfift  us,  in  order  to  the  executing  of 
*"  this  our  Defign,  againft  all  fuch  as  fhall  endeavour 
'  to  oppofe  us  ;  that  fo  we  may  prevent  all  thofe 
'  Miferies  which  muft  needs  follow  upon  the  Na- 
'  tions  being  kept  under  Arbitrary    Government 

*  and  Slavery  :  And  that  all  the  Violences  and 
'  Diforders  which  have  overturned  the  whole  Con- 
'  ftitution  of  the  Englifl}  Government,  may  be  fully 
'  redreifed  in  a  Free  and  Legal  Parliament. 

'  2(5.  And  we  do  likewife  refolve,  that  as  foon  as 

*  the  Nations  are  brought  to  a  State  of  Quiet,  We 
'  will  take  Care  that  a  Parliament  (hall  be  called  in 

*  Scotland,  for  the  reftoring  the  Ancient  Conftitu- 
'  tion  of  that  Kingdom,  and  for  bringing  the  Mat- 
'  ters  of  Religion  to  fuch  a  Settlement,  that  the  Peo- 
'  pie  may  live  eafy  and  happy,  and  for  putting  an 
'  End  to  all  the  unjuft  Violences,  that  have  been  in 

*  a  Courfe  of  fo  many  Years  committed  there. 

'  We  will  alfo  ftudy  to  bring  the  Kingdom  of 
'  Ireland  to  fuch  a  ftate,  that  the  Settlement  there 
'  may  be  religiouOy  obferved  ;  and  that  the  Prote- 
'  (fant  and  Britifi  Intereft  there,  may  be  fecured. 
'  And  we  will  endeavour  by  all  poffible  Means  to 
'  procure  fuch  an  Eftabli(hment  in  all  the  Three 
'  Kingdoms,  that  they  may  all  live  in  a  happy  U- 
'  nion  and  Correfpondence  together;  and  that  the 

*  Proteftant  Religion,  and  tlie  Peace,  Honour  and 
'  Happinefs  of  thefe  Nations,    may  be  eftabliih'd 

*  upon  lafting  Foundations. 

Given  tiuder  our  Hand  and  Seal,    at  our  Court 

in 
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in  the  Hague,  the  Tenth  Day  of  October,  in  '  will  refer  all  to  a  Free  Aflembly  of  the  Nation,  in 

the  Tear  of  our  Lord  1688.  '  a  Lawful  Parliament. 

WILLIAM  HENRY3  Prince  t^/ORANGE.  Given  under  ot^r  Hand  and  Seal,    at  our  Court 

»    ;•   rj-  7     r'    c.    •  7/^            J  '""   ^'^^   Hague,    the   Twenty  Fourth   Day   of 

By  hs  Htghnefs  s  Specml  ammand,  Odober,   m  the  Tear  of  our  Lord  1 688. 

C  H  U  Y  G  E  N  S.  WILLIAM  HENRY,  Prince  c/ ORANGE, 


His  Highnefs's  Additional  Declaration: 

AFter  we  had  prepared  and  printed  this  our 
Declaration,  we  have  underftood,  that  the 
Subvcrtevs  of  the  Religion  and  Lawsof  thofeKing- 
doms,  hearing  of  our  Preparations  to  aflift  the  Peo- 
ple againfl:  them,  hf.ve  begun  to  retrad  fome  of  the 
Arbitrary  and  Deipotick  Powers  that  they  had  al- 
lumed,  and  to  vacate  f,:>me  of  their  Unjuft  Judg- 
ments and  Decrees.  The  Senfe  of  their  Guilt,  and 
the  Diftruil:  of  their  Force,  have  induced  tiiem  to 
ofter  to   the  City  of  London  fome  feeming  Relief 
from  their  great  Oppreflijns  j   hoping  thereby  to 
q'liec  the  People,    and  to  divert  them  from  de- 
manding a  Re-eftablifliment  of  their  Religion  and 
Laws  under  the  fhelter  of  our  Arms  ;  They  do  alfo 
give  out,  That  we  do  intend  to  Conquer  and  En- 
flave  the  Nation ;  and  therefore  it  is  that  we  have 
thought  fit  to  add  a  few  Words  to  our  Declaration. 
*  We  are  confident,    that  no  Perfons  can  have 
fuch  hard  Thoughts  of  us,  as  to  imagine  that  we 
have  any  other  Defign  in  this  Undertaking,  than 
to  procure  a  Settlement  of  the  Religion,  and  of  the 
Liberties  and  Properties  of  the  Subjefts,  upon  fo 
fure  a  Foundation,  that  there  may  be  no  Danger 
of  the  Nations  relapfinginto  the  like  Miferies  at 
any  Time  hereafter.     And  as  the  Forces  that  we 
have  brought  along  with  us,  are  utterly  difpropor- 
tioned  to  that  wicked  Defign  of  Conquering  the 
Nation,  if  we  were  capable  of  Intending  it ;   fo 
the  great  Numbers  of  the  principal  Nobility  and 
Gentry,    that  are  Men  of  Eminent  Quality  and 
Eftates,    and    Perfons    of   known  Integrity  and 
Zeal  both  for  the  Religion  and  Government  of 
England,    many  of  them  alfo   being  diftinguiftied 
by  their  conftant  Fidelity  to  the  Crown,  who  do 
both  accompany  us  in  this  Expedition,  and  have 
earneftly  foUicited  us  to  it,  will  cover  us  from  all 
fuch  malicious  Infinuations  :    For  it  is  not  to  be 
imagined,  that  either  thofe  who  have  Invited  us, 
or  thofe  that  are  already  come  to  AfTift  us,    can 
join  in  a  wicked  Attempt  of  Conqueft,  to  make 
void  their  own  lawful  Titles  to  their  Honours, 
Eftates  and  Interefts.  We  are  alfo  confident,  that 
all  Men  fee  how  little  Weight  there  is  to  be  laid 
on  all  Promifes  and  Engagements,  that  can  be  now 
made  ;  fince  there  has  been  fo  little  Regard  had  in 
the  Time  paft,  to  the  moft  folemn  Promifes.  And 
as  that  imperfe<St  Redrefs  that  is  now  offered,  is  a 
plain  Confeffion  of  thofe  Violations  of  the  Govern- 
ment that  we  have  fet  forth  ;  fo  the  Defeftivenefs 
of  it  is  no  lefs  apparent  :  For  they  lay  down  no- 
thing which  they   may  not  take  up  at  Pleafure  ; 
and  they  referve  entire,  and  not  fo  much  as  men- 
tioned, their  Claim  and  Pretences  to  an  Arbitrary 
and  Defpotick  Power  ;    which  has  been  the  Root 
of  all  their  Oppreffion,  and  of  the  total  Subver- 
fion  of  the  Government.     And,  it  is  plain,  that 
there  can  be  no  Redrefs,  no  Remedy  offer'd  but 
in  Parliament ;  by  a  Declaration  of  the  Rights  of 
the  Subjefts  that  have  been  invaded,  and  not  by 
any  pretended  Acts  of  Grace,  to  which  the  Extre- 
mity of  their  Affairs  has  driven  them.   Therefore 
it  is  that  we  have  thought  fit  co  declare,  That  we 


By  his  Highnefs's  Special  Cojnmand, 

C.  H  U  Y  G  E  N  S. 

Mr.  Phipps.  My  Lords,  The  Reafon  why  we 
humbly  ofter  this  Declaration,  is  with  relation  to 
that  Paflage  in  the  Sermon,  which  fays,  that  the 
Prince  of  Orange  difclaimed  ail  Manner  of  Refift- 
ance.  All  we  obferve  is.  That  it  don't  appear  thac 
he  came  over  with  an  Army  with  any  other  Intent 
than  to  defend  himfelf  againft  Evil  Counfellors  : 
And  if  the  Doctor  has  made  a  wrong  Inference,  we 
fubmit  it  to  your  LordOiips,  whether  fuch  a  Mif- 
apprehenfion  of  his  Highnefs's  Meaning  fliall  fub- 
jeft  him  to  a  Charge  of  High  Crimes  and  Mifde- 
meanors. 

Mr.  Dadd.  My  Lords,  We  have  finirtied  what 
we  have  to  offer  on  this  Article,  and  fubmit  it  to 
your  Lordfliips  whether  we  liave  not  made  good 
our  Defence.  We  are  ready  to  go  on  to  the  Second 
Article,  if  it  be  your  Lordlhips  Pleafure. 

J'ben  the  LORT>S  Jdjonrued  to  their 
Hmfe  Abooe. 


Mondajy  March  6.     The  Seventh  Day. 

TH  E  Lords  coming  down  into  IVeflminfler-HaU^ 
and  being  feated  in  the  manner  before- men- 
tioned. Proclamation  was  made  by  the  Serjeant  ac 
Arms  as  follows : 

Our  Sovereign  Lady  the  Qiieen  doth  flriflly 
Charge  and  Command  all  manner  of  Perfons  to 
keep  Silence,  upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made  :  Henry 
SachevereU,  Doftor  in  Divinity,  come  forth,  fave 
thee  and  thy  Bail,  elfe  thou  forfeiteft  thy  Recog- 
nizance. 

The  Doftor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  : 

Lord  Chancellor.  Gentlemen,  you  that  are  Coun- 
cil for  the  Prifoner  may  proceed  in  his  Defence. 


Mr.  Dodd 


MY  Lords,  We  who  are  Council  for 
DotSor  SachevereU,  beg  the  Fa- 
vour that  we  may  enter  on  the  Dcftor's  Defence  as 
to  the  Second  Article  :  This  Article  is  divided  into 
three  Heads.  I.  That  the  Toleration  is  uhreafonable^ 
and  the  Allowance  of  it  unwarrantable.  2.  That  he  is 
a  Falfe  Brother,  who  defends  Toleration  and  Liberty  of 
Confcience.  3.  That  it  is  the  Duty  of  the  Chief  Pa- 
fiors  to  thunder  out  Anathema's,  dec. 

The  firft  Head  I  fhall  fpeak  to  is,  as  to  the  Tole- 
ration. My  Lords,  we  fay  there  is  no  fuch  Thing  as 
a  Toleration  granted  by  Law  ;  the  Word  is  not  to 
be  found  in  the  Aft  of  Parliament ;  there  is  an  Aft 
(  which  we  fuppofe  is  intended  )  to  e^-empt  Prote- 
flant  Diffeuters  from  the  Penalties  of  certain  Laws 
therein  mentioned  :  However,  in  this  Debate,  we 
fhall  take  Notice  of  it  as  a  Toleration  ;  altho'  we 
think,  when  there  is  a  Legal  Proceeding,  the  Aft 
(hould  have  been  called  by  its  own  proper  Name : 

Now, 
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r- 


'he  Trial  of  Henry  Sacheverell  D.D.       9  Ann. 


Now,  my  Lords, 
veral   Reftridtions 


tb-s  A61  of  Parliament  hath  fe- 
ar,d  Limitations  in  it,  and, 
(amongft  others)  not  to  exempt  any  Per fons  from 
the  Penalties,  that  do  not  frequent  fome  Religious 
AlTembly  thereby  allowed.  The  Doftor  no  where 
finds  Fault  with  a  Legal  Toleration,  or  a  Toleration 
granted  by  Law,  within  the  Defcription  and  Mean- 
ing of  this  Act  of  Parliament.  My  Lords,  we 
thmk  the  Doctor  has  taken  fuch  Care,  left  any 
ExprefEon  (hould  undergo  a  wrong  Conftruftion, 
as  if  he  were  uneafy  at  the  Toleration,  that  he  Ex- 
plains himfelf  very  particularly  about  it  :  We  flnall 
read  the  Words  out  of  the  Sermon,  which  I  think 
will  clear  the  Doctor  as  to  this  Objection  ;  the 
Doft()r  f:iys,  Pray  do  not  mifioidtrftaud  me,  as  if  I 
refiecled  npcn  that  Lidulgeme  the  Goveniment  has  given 
the  Dijfemeis,  which  1  a??i  fure  all  lVell-xviJI)ers  to 
cur   Church   are  ready   to  grant  ;    nor  do  I  intend  to 


related  by  one  of  the  Gentlemen  Managers,  does 
indeed  acquit  the  Archbifliop,  but  how  far  ir  clears 
Queen  Elizakth,  we  muft  leave  to  your  Lordihips ; 
for  (hould  a  great  Favourite  attempt  to  procure  a 
Grant  of  the  Archbitbop's  Palace,  or  a  chief  Reve- 
nue of  that  See  or  Church,  and  that  the  Archbi- 
fiiop's  oppofing  the  Favourite  herein  (as  was  by 
the  Gentleman  fuggefted)  (hould  be  the  Region  of 
his  Difgrace  ;  or,  if  the  Archbilliop  did  Profecute 
or  PunifVi  a  Man  in  the  Spiritual  Court,  for  having 
two  Wives  at  the  fame  time ;  (which  Prof.cution 
or  Punifhment  was  highly  commendable  in  the 
Archbi(hop,  and  was  his  Duty  to  do)  it  would  be 
hard  to  think,  that  Qiieen  Eliz,aieth  fliould  Suf- 
pend  him  from  the  Archbifhoprick  for  (bch  a  Pro- 
ceeding, for  thus  difcharging  his  Duty  ;  therefore 
we  cannot  give  Credit  to  that  Hiftory  as  it  is  re- 
lated ;  but  we  (hall  (hew  your  Lordfl-iips,  from  the 


caft  the  leafl  Refleclion  on  .that  Indulgence,    which  the    Archbi(hop's  Letter  to  the  Council,    and  Letters 
"    '"■  .    ^     .    .  I.     {yom  Beza  and  Calvin  at  that  "^r  me,  that  it  was  his 

Indulgence  to  the  Diffenters  of  that  Time,  that 
drew  the  Anger  of  Queen  Eliz,abeth  on  him  ;  and 
that  this  was  the  Realbn  of  it,  we  (hall  make  out 
by  undeniable  Proof.  Now,  my  Lords,  we  ap- 
prehend the  Fault  the  DcxSor  finds  in  his  Sermon  is 
againft  an  Univerfal  general  Toleration  that  tends 
to  a  Diflblution  of  all  Things  ;  and  fuch  a  To- 
leration, would  make  Religion  hke  that  of  the 
Samaritans,   a  Mixture  of  all  forts,  that  was  odioixs 


Lavj  has  given  to  Coufciemes  truly  Scrupulous  ;  let 
them  enjoy  it  in  the  full  Limits  the  Lav:  has  pre- 
fcrihed. 

Now  after  fuch  a  Declaration,  fo  plain  a  Con- 
fefTion,  fo  full  in  the  Cafe,  in  Words  as  fignificant 
as  can  be  to  fliew  his  Meaning,  we  hope  there  is 
no  room  to  tax  him  with  this  Part  of  the  Article 
by  any  incoherent  Words,  or  Inferences,  when  it 
is  direftly  contrary  to  what  he  has  in  Words  at 
length  exprcis  d. 


My  Lords,  This  being  confidered,  we  think  it  is     to  the  World,  and  an  Abomination  to  the  Jewsi 


too  hard  to  draw  Inferences,  and  Confequences,  that 
the  DoLtor  is  againft  the  Toleration  allowed  by 
Law ;  it  is  not  to  be  done  with  Candor,  by  any 
one  that  reads  the  Sermon  without  Prejudice,  and 
confiders  the  Care  he  takes  to  avoid  giving  any 
Oftence  in  this  Cafe. 

As  to  the  Second  Pare  of  this  Article,  we  think 
it  may  receive  the  fame  Anfwer  ;  T'liat  he  is  a  Falfe 
Brother  who  defends  Toleration  and  Liberty  of  Con- 
fcience.  The  Doftor  does  not  fay  they  are  Falfe 
Brethren  that  Defend  a  Legal  Toleration  ;  No-body 
comiplains  of  that ;  but  the  Perfons  intended,  are 
thofe  that  Defend  an  unlawful  Toleration,  and  not 
a  Legal  Exemption  ;  which  Legal  Exemption  the 
Dodor  admits  to  be  good  and  juft,  in  the  Paflage  I 
have  before  repeated.  VA'e  apprehend,  the  Doftor 
means  thofe  are  Falfe  Brethren,  and  blameable,  that 


and  indeed,  my  Lords,  we  apprehend  fuch  a  To- 
leration the  Doctor  had  great  Reafon  to  find  Faulc 
with.  Surely  fuch  a  Toleration  is  not  to  be  defended, 
nor  would  be  of  any  Service  to  either  Church  or 
State  :  This  is  the  Toleration  which  we  think  the 
Doftor  intended,  and  not  againft  a  Legal  or  par- 
ticular Exemption,  which  the  Wifdom  of  the  Na- 
tion hath  thought  fit  to  give.  Indeed  he  thinks, 
that  Occafional  Conformifts  do  attempt  to  hoifl  the 
Toleration  into  an  Eftablifiimenr,  and  come  into  the 
Communion  of  the  Church  to  ferve  a  particular  Pur- 
pofe  ;  and  this  at  moft  can  only  be  faid  to  be  the 
Doftor's  Opinion  of  that  Matter,  and  whether  true 
or  falfe,  cannot  be  Criminal.  To  fpeak  againft  a 
Law,  or  to  break  a  Law,  is  not  to  be  juftified  : 
Nor  has  he  fpoke  againft  this  Law  j  but  if  he  had, 
furely  he    had   been  Punifiiable  in   the   ordinary 


Excufethe  Separation  from  the  Church,  not  on  ac-     Methods  of  Juftice,    and  not  in  a  Proceeding  of 
coimt  of  the  Toleration,    but  Ly  laying  the  Faults  on     this  Nature 


the  true  Sons  of  the  Church,  for  carrying  Matters 
too  high  ;  thefe  are  the  People,  the  Falfe  Brethren, 
that  cry  out  againft   the  Church  upon  all  Occa- 

(ions. 


As  to  the  next  Head,  that  is,  as  to  that  Part  of 
the  Charge  about  thundering  out  -Anathema's ;  the 
Difcourfe  is  General,  and  not  determined  to  any 
Perfons,  nor  pointed  at  the  Dilfenters,  but  proper- 


As  to  the  Doftor's  Expreftlons  about  Archbi(iiop     ly  intended  againft  Irreligion  ;     and  the  Sentence 


Grindd!/,  the  Dcttor  thought  he  had  good  Grounds 
for  them  ;  but  at  leaft  they  were  but  unwary  Ex- 
preflions,  and  we  hope  not  Criminal.  The  Tolera- 
tion he  mentions  Archbifliop  Grindall  to  be  blamed 
for,  was  quite  another  Thing  from  theprcfent  In- 
dulgence now  granted  ;  the  firft  was  by  Q  Eliz^aheth 
alone,  or  by  the  Archbifh.op's  Authority  under  her, 
and  without  the  Parliament  ;  the  DilTenters  were 
then  few,  and  it  had  been  no  great  DifBculty  to 
have  prevented  that  Schifm  at  the  beginning.  But 
i-'.ow  the  Diffenters  are  a  confiderable  Part  of  the 
Nation,  have  great  Riches,  and  Properties  amongft 
us,  and  it  became  the  Wifdom  of  the  Legifla- 
ture,  ro  give  them  an  Indulgence  according  to 
the  Reftrictions  in  the  Aft  of  Parliament  :  But 
this  is  a  different  Cafe,  and  by  a  difterent  Au- 
thority, from  what  was  in  Archbifliop  Grin- 
dnU's  Time.    The   Story  of  that  Archbifhop,    as 


that  he  dares  any  Power  on  Earth  to  reverfe,  is  fuch, 
and  fuch  only,  as  is  ratified  in  Heaven.  He  believes 
fome  Sentences  of  the  Church  to  be  ratified  in 
Heaven  ;  and  if  that  Sentence  which  is  pronounced 
here  on  Earth,  be  ratified  in  Heaven,  it  is,  beyond 
all  Difpute,  out  of  the  Power  of  Man  to  reverfe 
it.  He  fuppofes  fome  Perfons  exempt  from  Pu- 
nifhment by  particular  Laws,  may  yet,  by  the  Law 
of  Chrift,  be  liable  to  fuch  a  Sentence  :  But  from 
hence,  or  his  Anfwer  to  the  Articles,  to  draw  a 
Conclufion,  That  he  Aflerts  the  State  had  not 
Power  to  reverfe  the  Sentence  of  the  Spiritual 
Court,  (of  which  there  can  be  no  doubt,  but  that 
the  LegiQature  has  fuch  a  Power)  or  that  the  Legi- 
flature  is  guilty  of  Blafphemy,  (as  has  been  objed:- 
ed  by  one  of  the  Gentlemen-Managers)  is  neither 
true  Reafon  nor  Logick. 

That 


lyop. 


for  High-Crimes  ani  Mifdemeanors. 


That  Schifm  is  a  Sin  punifliable  by  the  Laws  of 
the  Church,  will  not  be  difputed,  if  it  be  a  Sepa- 
ration without  a  juft  Caufe ;  and  how  far  this  is 
luch  a  Separation,  or  that  the  Aft  of  Padiament 
hath  taken  away  this  Schifm,  this  Sin,  we  fubmic 
to  your  Lordfliips. 
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in  Matters  of  Faith,  they  would  be  Hereticks,  and 
Herely  was  never  intended  to  be  Tolerated  by  the 
Aa  ot  Indulgence  :  And  therefore  what  the  Doftor 
lays  in  this  Paragraph,  can  never  be  taken  to  be  a 
KeHection  on  the  Toleration. 
r}  ^^'^  "^^'^  humbly  offer  to  your  Lordfiiips  Con- 
hderation  another  Claufe,  which  was  cited  by  the 
Gentlemen  of  the  Houfe  of  Commons  to  fupporc 
this  Article,  which  is  Page  14.  where  'tis  faid, 
T/jf/e  Fal[e  Brethren  in  our  Governmem,  do  mt  ftagh; 
and  in  private.  Spread  their  Poifon,  but  (-what^Yf 
lamentable  to  he  fpoken )  are  fuffer'd  to  combine  into 
Bodies,  and  Seminaries,  -xherein  Atheifm,  Deifm, 
As  to  that  Part  of  the  Second  Article  which  fays,  "rritheif??!,  Socinianifm,  ivith  all  the  HelUQ)  PriucY 
That  the  Dotlor  does  Stiggefl  and  Maintain,   that  the    pks  ofFanaticif?n,    Regicide  and  Anarchy, 


X-fr  Ph;',p<    A  /f  ^' ^°^'^^>  ^^'^  ^^'^  '^""^^  "°^ ^° 'he 
A.r.  t/j.pp^.   |Y2  Second  Article,  and  wp  humbly 

apprehend,  fiiall  give  your  Lordfhips  as  full  Satif- 
faftion  of  the  Doftor's  Innocence,  as  to  that  Crimes 
charg'd  in  this  Article,  as  we  hope  we  did  as 
thofe  contain'd  in  the  firft  Article, 


to 


gives  of  Falfe  Bre- 


this  Paflage 

the 


Toleration  granted  by  Law  is  tmreafonable,  and  the 
Alkij:ance  of  it  uniuarr  ant  able :  He  conceives  there 
is  nothing  in  his  Sermon  can  warrant  that  Charge. 
The  Toleration  Aft  is  not  what  the  Doftor  finds 
Fault  with,  but  the  Perfons  that  Abufe  it  j  and  I 
beg  leave  to  fay,  that  the  ill  Ufe  which  is  made  of 
it,  is  unreafonable  and  unwarrantable.  Bur,  that 
the  Doftor  aflerts  the  Toleration  itfelf  to  be  un- 
reafonable, or  the  Allowance  of  it  unwarrantable, 
will  appear  to  be  a  great  Miftake,  when  the  Para- 
graphs in  the  Doftor's  Sermon,  upon  which  this 
Article  is  founded,  are  confider'd: 

My  Lords,  The  firft  Paflage  is  in  Page  the  8th, 
where  the  Doftor  fays  thus  :  Jf  upon  all  Occajions 
to  comply  idth  the  Dijfenters,  both  in  publick  and 
private  Afiairs,  as  Perfons  of  tender  Confciences  and 
Piety,  to  promote  their  Interefis  in  Elections,  to  fneak 
to  them  for  Places  and  Preferment,  to  defend  "Tolera- 
tion and  Liberty  of  Confcience,  and  under  the  Pretence 
of  Moderation,  to  excufe  their  Separation,  and  lay 
the  Fault  upon  the  true  Sons  of  the  Church  for  carry- 
ing Matters  too  high,  &c.  Thefe  are  feme  of  the 
Charafters  which  the  Doftor 
thren  :  But,  is  there  any  Thing  in 
that  avers  Toleration  to  be  unreafonable,  or 
Allowance  of  it  unwarrantable  ? 

Page   the   loth,    the  Doftor  hath  thefe  Words, 
which  were  urged  to  Prove  this  Article  :    Our  Con- 
fiitiition,    both   in   Church  and  State,    has  been  fo  ad- 
mirably  contrived,    with   that  IVifdom,    IVeight    and 
Sagacity,    and  the  Temper  and  Genius  oj  each,  fo  ex- 
aBly  Suited  and  Modelled,    to  the  tnutual  Support  and 
Affiftance  oj  one  another,    that  'tis   hard  to  fay,  whe- 
ther the    DoBrines  of  the  Church  of  England  contri- 
bute  tnore  to  Authoyiz,e  and  Enforce  our  Civil  Laws, 
or  our  Laws  to  Maintain  and  Defend  the  DoSlrines  of 
cur  Church.     The   Natures  of   both  are  fo  nicely  Cor- 
refpondent,    and  fo   happily  intermixed,  that  'tis  almoji 
impcffihle    to   offer    a  Violation   to    the   one,    without 
breaking   in  upon   the   Body  of  the  other.     So  that  in 
all  thofe  Cafes  before-mentioned,  whofoever  prefumes  to 
innovate,    alter,    or  mifreprefent  any   Point  in  the  Ar- 
ticles of  the  Faith  of  our  Clmrch,    ought  to  be  arraign  d 
as  a   Traytor  to   the   State  ;    Heterodoxy   in  the  Doc- 
trines  of   the  one,    naturally  producing,  and  almofl  ne- 
ceffarily   inferring    Rebellion   and  High  Treafon  in  the 
other    ;    and  confequemly   a    Crime  that    concerns 
Civil  Magijirate  as   ?nuch  to  punif/j  and  rejlrain, 
the  Ecclefinftical.    Can  this  be  meant  of  the    To- 
leration ?    Is  the  Toleration  fo  much  as  mentioned 
here  ?  Does  he  not  here  fpeak  againft  fuch  as  inno- 
vate,   alter,    or  mifreprefent  the  Articles  of  our 
Faith  ?    Is  there  any  Innovation,    Alteration,  or 
Mifreprefentation  of  any  Article  of  our  Faith  by 
the  Protellant  Diflenters  ?    The  Diflenters  do  not 
differ  from  us  in  Matters  of  Faith,  but  in  Matters 
of  Form  and  Ceremony  i    if  they  ditfer'd  from  us 
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Projefs  d,  and  Taught,  to  Corrupt  and  Debauch  the 
Youth  of  the  Nation,  in  all  Parts  of  it,  d^wn  to  Po- 
fierity,  to  the  prefent  Reproach,  and  future  Extirpa- 
tion of  our  Laws,  and  Religion.  Certainly  the  Tu- 
It ration  zuas  never  intended  to  Indulge,  and  Cherifb 
fuch  Monfiers  and  Pipers  in  cur  Bofom,  that  fcattfr 
their  Peflilence  at  Noon-day,  and  will  Rend,  DiflraEl, 
and  Confound,  the  firtnefi  and  befi  fettled  Conjfitutioil 
in  the  World.  Is  there  any  thing  in  this  Claufe 
that  can  inaintain  this  Article  ?  The  Doftor  fays. 
Certainly  the  Toleration  was  never  intended  to 
Indulge  and  Cherifh  fuch  Monfters,  and  Vipers 
in  our  Bofom,  as  Atheifts,  Tritheifts,  Socinians, 
CJc.  And  the  Doftor  is  well  warranted  in  fay- 
ing that,  becaufe  thofe  enormous  Crimes  are  par- 
ticularly excepted  in  the  Aft  of  Toleration,  and 
for  this  we  refer  to  the  Aft  itfelf 

The   next  Claufe    that   was   urg'd  to  maintain 
this  Article  is  in  the  i5th  Page,  where  the  Doftor 
exprefleth  himfelf  in  thefe  Words  ,-    But  fmce  this 
Ivhdel  of  an   Univerfal   Liberty   and   Coalition  fail'd, 
and  thefe  Falfe    Brethren   coidd  not  carry  the  Conven- 
ticle into  the   Church,    they  are  now  refolvd   to  bring 
the  Church  into  the  Conventicle,    which  will  more  plau- 
ftbly  and  flily   Effccl   her   Ruin  :    Wl:at  could  not  ba 
gaind    by     Comprehenfion    and   Toleration,     jiiu/l    be 
brought  about   by    Moderation   and   Occafional  Conjor- 
7nity  ;    that  is,    what  they  could  not  do  by  open  Vio- 
lence,   they   will  not  fail   by  fecret    Treachery   to   ac- 
complifi.     If  the  Clmrch  cant  be  pidl'd  down,  it  may 
be   blown   tip  ;    and    no  h:ntter  with  thefe   Men  how 
'tis  Deflroy'd,  fo  that  it  is  Defirc/d.     Does  this  fug- 
geft  the  Toleration  to  be  unreafonable,  or  the  Al- 
lowance of  i'  Unwarrantable  ?  It  rather  excufes  it 
from  having  hurt  the  Church  :    For  he  fays,  What 
could   not   be    gaind    by  Toleration,    jpuft   be  brought 
about  by   Moderation  and  Occafional    Coufor?nity  ;    fo 
that   the  Injury  which   is   done  to  the  Church  is 
afcribed  by  him  to  fome  other  Caufe.     Thus  your 
Lordfhips  obferve  there  is  not  any  Paflage  iii  the 
Doftor's  Sermon,  whereby  he  Suggeils  that  the  To- 
leration granted  by  Law  is  Unreafonable,  or  the  Al- 
lowance of  it  Unwarrantable,  and  confequently  no 
Foundation  for  this  Article,   unlefs  it  is  to  be'fiip- 
ported  by  Inferences  contrary  to  the  Doftor's  ex- 
prefs  Words  :    For  the  Doftor  in  his  Sermon,  pag. 
20.  fays,    /  would  not  here  be  underflood,  as  if  I  in- 
tended to  caft  the  leaft  invidious  RefieElion  upon  that 
Indulgence    the   Government    has    condef  ended  to   give 
the??!,    which  I  am  fitre  all  thofe  that  wif)  well  to  our 
Church  are    very  ready  to  grant    to   Confciences    truly 
fcrupulous  ;    let   the?n   enjoy  it   in  the  full  Liitiits  the 
Law  has  prefcrib'd.     By  which  'tis  evident,    he  al- 
lows the  Indulgence  given  by  the  Aft  to  Diflenters, 
and  is  very  far  from  fuggefting,  that  it  is  unreafon- 
able, or  the   Allowance  of  it  imwarrantable.     He 
wiflres  with  all  his  Heart  they  may  enjoy  it  in  the 
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full  Um5cs  of  the  Law.     And  therefore  if  there  be 
any  other  Expreffions  concermng  Toleration    u^i.ch 
mav  feem  to  carry  a  dubious  Senfe,  tis  humbly  con- 
ceiv  d  they  ought  not  to  be  apply'd  to  the  Exemp- 
tion granted  by  Law,  but  will  be  fo  interpreted  as 
may  confift  with  his  avowed  Approbation  of  that 
I  aw.     For  in  all  Writings,  fuch  Expofition  is  to  be 
made,  that  one  Part  may  not  contradift  or  be  in- 
confiftent  with  the  other.    But  to  ftrain  the  Senie  ot 
any  ambiguous  Claufe,  and  to  put  fuch  a  Conftruc- 
tion  upon  it,   as  to  make  it  contradift  a  plain  and 
pofitive  Aflertion  in  the  fame  Writing,  was  never  al- 
low'd,  and  I  am  fure  will  not  be  permitted  by  your 
Lordfiiips,  who  have  (hew'd  fuch  a  juft  Abhorrence 
of  ftrain'd  and  foreign  Infinuations  and  Innuendo  s. 
And  therefore  where  he  feems  to  blame  thofe  who 
defend  Toleration,   he  cannot  be  thought  to  con- 
demn the  Indulgence  granted  by  Law,    becaufe  he 
hath  in  fuch  pofitive  and  exprefs  Terms  allowed  and 
approved  of  it. 

But  it  muft  have  fome  other  Meaning,  and  1 
think  his  Meaning  is  very  plain.  For  by  condemn- 
ing fuch  as  defend  Toleration,  'tis  evident,  he  means 
fuch  as  maintain,  that  the  Ad  of  Indulgence  is  a 
Tuftification  of  their  Separation,  and  excufeth  them 
from  the  Sin  of  Schifm  :  For  the  Defence  of  Tole- 
ration, and  Excufe  of  Separation,  are  mentioned  in 
one  and  the  fame  Claufe  of  the  Sentence,  and  in  one 
and  the  fame  Branch  of  their  Charafter  of  falle 
Brethren.  So  that  the  True  and  Genuine  Senfe  of 
what  he  hath  faid  in  his  Sermon  concerning  Tole- 
ration is,  -    ,     _  . 

1,  That  he  entirely  approves  ot  the  Exemption 
by  the  Aft  of  Indulgence  of  Proteftant  Diflenters 
from  the  feveral  Penalties  inflifted  by  the  feveral 
Statutes  for  their  Non-Conformity. 

2.  That  tho'  they  are  exempt  from  the  Penalties, 
yet  that  does  not  excufe  their  Separation  from  the 
Sin  of  Schifm  \\\foYO  Cmfcientiie.  And  is  the  Docftor 
alone  in  this  Notion  ?  Is  he  not  juftified  in  it  by 
the  Opinion  of  many  Learned  Men,  who  have  writ 
on  that  Subjed  ?  Nay,  I  appeal  to  your  Lordlhips, 
whether  it  be  noc  the  concurrent  Opinion  of  the 
greateft  Part,  if  not  all  the  Learned  Men  of  our 
Church  at  this  Day. 

And  fince  the  Ad  of  Uniformity  is  in  Force,  and 
is  not  repeal'd  or  enervated  by  the  Ad  of  Indul- 
gence, fince  the  Dodrine  and  Worfliip  of  the 
Church  of  England  is  the  Eftablifli'd  Religion  of 
this  Kingdom,  whether  a  Separation  from  the 
Church,  fince  the  Ad  of  Indulgence,  is  not  as 
much  a  Schifm  in  foro  Confciemia,  as  it  was  before, 
is  humbly  fubmitted. 

But  fuppofe  that  Separation  from  the  Church  by 
Diflenters,  fince  the  Ad  of  Indulgence,  (hould  not 
be  thought  a  Schifm,  yet  he  having  the  Opinion 
of  fo  many  Learned  Men  of  his  Side,  his  Aflertion 
cannot  be  faid  to  be  Wicked,  Malicious,  and  Sedi- 
tious, nor  to  be  fo  high  a  Crime  and  Mifdemeanor, 
as  to  be  the  fubjed  Matter  of  an  Impeachment. 

But  the  Paflages  in  the  Dodor's  Sermon,  which 
are  fuppofed  to  condemn  the  Toleration,  or  to  re- 
fled  on  the  Diflenters,  are  open  to  another  plain  and 
natural  Conftrudion.  For  fince  he  pofitively,  and 
in  exprefs  Terms,  allows  Liberty  of  Confcience  to 
Confciences  truly  fcrupulous,  and  which  are  enti- 
tled to  the  Benefit  of  the  Ad  :  Where  he  condemns 
or  fpeaks  againft  Toleration,  it  muft  be  intended  as 
to  fuch  Dillenters  who  are  not  entitled  to  the  Bene- 
fit of  the  Ad,  but  are  excepted  out  of  it :  And 
thofe  are  fuch  as  by  Printing  or  Writing  deny  the 
Trinity,  fuch  as  do  not  come  to  fome  Aifembly  of 


Religious  Worfliip  allowed  by  that  Ad  ,•  and  no  Af- 
fembly  of  Religious  Worfliip  is  allow'd  by  that  Ad 
'till  the  Place  of  meeting  be  certified  to  the  Bifliop, 
Archdeacon,  or  Jufticesat  the  Qiiartcr  Seflions,  and 
Recorded,  and  a  Certificate  thereof  given  :     And, 
what   Multitudes    frequent    Religious    Aflemblies 
which  are  not  allow'd  by  that  Ad  ?    Nay,  how  few 
Religious  AlTembiies  are  qualified  according  to  tlie 
Ad  ?  What  vaft  Numbers  go  to  no  Religions  Wor- 
(hip  at  all  ?  And  how  many  there  are  who  deny  the 
Second  Perfon  of  the  Trinity,  is  too  too  evident : 
And  againft  every  one  of  thefe,    all  the  Laws  for 
frequenting  Divine  Service  on  the  Lord's  Day  are 
ftill  in  Force,  by  the  exprefs  Words  of  that  Ad. 
Therefore  all  thofe  who  defend  a  general  Tolera- 
tion, who  maintain  that  the  Ad  extends  to  all  fuch 
DiflTenters,  are  juftly  Cenfur'd  by  the  Dodor  j  and 
all  the  Expreflions  in  the  Dodor 's  Sermon  againft 
Toleration  muft  be  intended  againft  thofe  excepted 
in  the  Ad,  fince  he  fo  exprefly  approves  the  Indul- 
gence allow'd  to  thofe  that  conform  to  the  Terms 
prefcribed  by  the  Ad, 

My  Lords,    As    to  that  Branch  of  this  Second 
Article,  which  charges  the  Dodor  with  alTerting, 
T'/mt    Qtceen   Elizabeth    vjas    deluded    by    Archbijljvp 
Grindall  to  the  Toleration  of  the  Genevian  Difcipline  ; 
whether  he  be  not  warranted  in  this  Alfenion,    is 
humbly  fubmitted  to  your  Lordfliips,  when  'cis  con- 
fider'd.  That  Archbifliop  was  once  in  the  highelt 
Efteem  with  the  Queen,    She  made  him  Bifliop  of 
Loudon,  then  Archbifliop  of  York,   and  afterwards 
promoted  him  to  the  See  of  Canterbury  ;    and  th.ac 
after  this  he  was  in  Difgrace,  and  died  in  Her  Ma- 
Jefty's  Difpleafure,  cannot  be  deny'd.     The  Reafon 
aflign'd  for  his  Difgrace  was.  That  he  was  a  great 
Encourager  of  unlawful  Conventicles,    or  Prophe- 
fyings,    as  they   were  then  called.     Whether  that 
Charge  againft  him  was  true,    or  whether  it  was 
only   a  falfe  Suggeftion  of  the  Earl  of  Leicefier,    to 
remove  him  from  the  Queen's  Favour,    I  will  not 
prefume  to    determine.     The    Learned    Manager 
who  fpoke  firft  to  this  Article,  was  pleafed  to  ac- 
quit the  Archbifliop,    and  lay  the  Fault  upon  the 
Queen  ,•  though,  whoever  reads  Calvin's  and  Beza's 
Letters   to  him,    when  Bifliop  of  London,  whoever 
reads  Queen  Elizabeth's  Letter  to  the  Bifliops,  da- 
ted the  third  of  May,   i  J77,    and  the  Archbifliop's 
own  Letter  to  the  Lords  of  the  Council  the  25  th 
oi  November,  1577,  will   be  fully  fatisfied  that  he 
was  not  Innocent ;    for  he  confefles  he  was  com- 
manded by  the  Queen  and  Council  co  fupprefs  the 
Prophefyings,  and  that  he  refufed,  and  could  noc 
comply  with  that  Command  ;  and  acknowledged  it 
to  be  an  Ad  of  great  Clemency  in  Her  Mjijefty, 
that  She  carried  Her  Refentment  no  higher.     So,  I 
think,  that  pious  good  Qiieen  is  entirely  acquitted 
by  the  Archbifliop  himfelf. 

All  Hiftorians  admit,  that  in  his  Time  the  Puri- 
tans were  very  numerous,  and  their  Party  very 
ftrong ;  and  it  is  evident  they  grew  fo  dangerous, 
that  the  Statute  of  the  35  th  of  Eliz.abeth  was  made 
to  fupprefs  their  Conv'enticles,  and  compel  rliem  to 
come  to  Church.  And  at  his  Death  the  Affairs  of 
the  Ciiurch  were  in  fo  great  Confufion,  that  his 
Succeflbr,  Archbifliop  IVbitgift,  was  put  to  great 
Trouble  to  check  that  growing  Fadion,  and  reduce 
Things  into  good  Order  again.  If  therefore  the 
Dodor  was  of  Opinion  the  Puritans  receiv'd  too 
great  Encouragement  by  the  Countenance  of  that 
great  Man,  and  if  it  was  his  Zeal  for  the  Church, 
and  the  Refentment  he  had  that  it  fliould  receive  any 
Prejudice  by  the  Connivance  of  one  at  the  Head  of 
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it,  thac  provoked  him  to  ule  a  hardi  ExprelTion  of 
that  Archbifliop,  'cis  humbly  to  be  hoped  that  is 
not  a  iufficient  Ground  for  an  Impeachment  of  High 
Crimes  and  Mifdemeanors. 

The  Gentleman  that  fpoke  firft  to  this  Article, 
was  pleas'd  to  admit,  that  what  the  Doctor  faid  in 
relation  to  that  Archbifhop,  was  not  an  Offence, 
as  it  was  a  Reflection  on  the  Archbifliop ;  but  that 
ufing  fuch  Expreffions  of  the  Archhi(hop  for  his 
M  )deraiion  to  the  Puritans,  was  a  Reflection  on 
the  lace  Aft  of  Toleration  granted  to  ProteftantDif- 
fenters  ;  and  that  calling  the  Profecutions  againft 
the  Prophefyings  in  Queen  £//z.fliff/;'s  Time  W^/jo/t- 
fome  Severities,  is  an  Encouragement  to  ufe  fuch 
Severities  againft  the  Proteftant  Dilfenters  now. 

Cp.n  what  was  done  in  Queen  Eliz^aheth's  Time 
refleft  on  the  Toleration  ?  Can  calling  the  Profe- 
cutions by  Qiieen  EUz^abeth  againft  fuch  as  fre- 
quented Conventicles  againft  the  1  aw,  and  for  which 
there  was  no  Toleration  ;  I  fay,  can  the  calling  fuch 
Profecutions  JVhohJoine  Severities,  reflect  on  this 
Toleration  granted  by  Law  ?  Or  can  it  encourage  a 
Profecucion  againft  the  Dilfenters,  who  are  entituled 
to  the  Benefit  of  the  Toleration,  and  are  Exempt 
from  the  Penalties  of  the  Laws  ? 

The  only  Thing  that  can  be  inferr'd  from  what 
the  Doftor  fays,  in  relation  to  the  Wholefome  Se- 
verities is,  That  he  intended  to  e.xcite  the  Magi- 
ftrates  to  put  the  Laws  in  Execution  againft  fuch 
Diflenters  as  were  excepted  out  of  the  Aft  of  Tole- 
ration ;  and  I  am  at  a  Lofs  to  find  how  that  can 
make  him  an  Oftender.  For  furely  the  Parliament 
never  intended  that  any  Perfon  (hould  have  the  Be- 
nefit of  the  Aft  of  Toleration,  that  did  not  com- 
ply with  the  Terms  and  Conditions  of  it  :  And 
therefore  when  the  Doftor  prefl'eth  the  Execution  of 
the  Laws  againft  fuch  as  are  not  entitled  to  the  Be- 
nefit of  the  Aft,  he  feems  to  me  rather  to  Vindicate 
than  Refleft  upon  the  Toleration.  Great  Offence 
hath  been  taken  at  the  Words  Wholefome  Severities 
in  the  Doftor's  Sermon  j  yet  my  Lords,  I  cannot 
think  the  Word  Wliokfome  an  improper  Epithet  for 
the  Severities  ufed  by  Queen  EUz,aheth  againft  the 
Puritans ;  for  Faftion  was  then  in  its  Infancy,  Schifni 
did  but  juft  begin  to  difturb  the  Church  ;  and  by 
the  Severities  of  the  Laws  that  were  put  in  Execu- 
tion, and  the  Courage,  Learning,  and  Prudence  of 
Archbifliop  Whitgift,  a  Stop  was  put  to  them. 
And,  I  prefume,  fuch  Severities  as  fupprefs'd  thefe 
bold  and  daring  Crimes  in  their  Infancy,  may  be 
called  IVIioleJome  without  a  Catachrejis  j  and  can 
never  be  conftrued  to  be  a  Suggeftion,  that  the  To- 
leration now  granted  by  Law  is  unreafonable,  or  the 
Allowance  of  it  unwarrantable. 

As  to  that  Part  of  the  Second  Article,  which 
chargeth  the  Doftor  with  maintaining,  "That  it  is  the 
Duty  of  Superior  Paftors  to  thunder  out  their  Ecclefi- 
aftical  Anathema's  againft  Perfons  entitled  to  the  Benefit 
of  the  Toleration  :  The  Doftor  humbly  apprehends 
there  is  nothing  in  his  Sermon  can  be  a  juft  Foun- 
dation for  that  Charge. 

The  Sermon  hath  this  Sentence,  Page  25.  Let 
cur  Superior  Paftors  do  their  Duty,  in  thundering  out 
their  Ecdefiaftical  Anathema's  ;  and  let  any  Power  on 
Earth  dare  reverfe  a  Sentence  ratified  in  Heaven.  This 
is  an  intire  and  independent  Sentence,  that  doth 
not  relate  to  any  particular  Perfon,  or  any  parti- 
cular Crimes,  and  does  not  mention  the  Perfons  en- 
titled to  the  Benefit  of  the  Toleration. 

Nor  can  it  be  imagin'd  that  he  fliould  defire  Ana- 
thema s  to  be  thundered  out  againft  fuch  Perfons 
who  he  wiflieth  may  enjoy  the  Toleration  in  the 
Vol.  V. 
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full  Limits  the  Law  hath  prefcrib'd.  But  the  A;ii2- 
themas  muft  be  intended  to  be  againft  the  Works 
of  Darknefs,  Atheifm,  Prophanenefs,  Faftion,  and 
other  enormous  Crimes  which  are  mentioned  in  the 
preceding  Part  of  this  Sermon,  fince  it  is  not  ap- 
ply'd  by  him  to  any  particular  Sins  or  Offences. 

The  thundering  Anatlmna's,  is  declaring  thofe 
Judgments  which  are  denounced  in  Scripture  againft 
Sin.  And  he  defires  the  Superior  Paftors  of  the 
Church  to  thunder  out  thefe  Anathemas,  becaufe 
the  greater  the  Authority  is  of  the  Perfon  that  de- 
clares thefe  Judgments,  the  greater  Influence  they 
are  like  to  have  upon  the  Perfons  guilty  of  fuch 
Sins. 

But  if  he  had  defir'd  Anathema! s,  or  Excommuni- 
cations, (as  they  would  infer)  ftiould  be  thundered 
out  againft  Diflenters,  yet  it  muft  be  intended  only 
againft  fuch  as  are  not  intitled  to  the  Benefit  of  the 
Toleration  j  and  fince  the  Aft  of  Indulgence  leaves 
fuch  Perfons  open  to  the  Laws,  it  cannot  be  a  Crime 
in  the  Doftor  to  prefs  the  E.xecution  of  the  Laws 
againft  them. 

For  not  to  accept  of  the  Toleration  on  the  Terms 
ofter'd  by  the  Aft,  is  what  the  Doftor  calls  hoifting 
the  Toleration  into  an  Eftabliflmieya,  in  defpiteof  the 
Aft,  and  fetcing  up  a  Toleration  of  their  own  in 
Defiance  of  it. 

As  to  the  laft  Part  of  the  Second  Article,  which 
charges,  that  the  Doctor  infilemly  dares  and  dfiet 
any  Power  on  Earth  to  reverfe  fuch  Sentences,  which 
Sentences  are  there  infinuated  to  be  the  Sentences, 
or  Anathema's,  given  and  thundered  out  by  Superior 
Paftors  ;  there  are  no  fuch  Words  in  the  Doftor's 
Sermon  :  For,  the  Doftor's  Words  are.  Let  any 
Power  on  Earth  dare  reverfe  a  Sentence  ratified  in 
Heaven.  So  that  the  bare  Recital  of  the  Doftor's 
ExprefTion,  is  a  fufHcient  Confutation  of  chat  Pare 
of  the  Article. 

For,  if  the  Judgments  or  Anathema's  denounced  by 
Superior  Paftors  againft  Sin,  are  fuch  as  are  de- 
nounc'd  againft  fuch  Sins  in  Scripture,  fuch  Senten- 
ces may  truly  be  faid  to  be  ratified  in  Heaven  :  And 
if  fo,  then  no  one  can  dare  to  think,  that  fuch  Sen- 
tences, fo  ratified  in  Heaven,  can  be  revers'd  by  all 
the  Powers  on  Earth  united  together.  And  there- 
fore, the  Doftor  hopes  it  will  not  be  thought  Info- 
lence,  or  a  High  Crime  or  Mifdemeanor  in  him,  to 
alTert  what  he  conceiv'd  would  be  Blafphemy  in  any 
one  to  deny-  This  is  what  I  humbly  ofler  to  your 
Lordftiips  Confideration  on  this  Article. 

Mr.  Dee.  AA  ^ /-o^.^^.  \humbly  beg  the  Favour 
It  J.  ot  a  tew  Words  on  this  Article, 
It  is  divided  into  Three  Parts.  The  firft  is  concern- 
ing Toleration  ;  the  Charge  againft  the  Doftor  is. 
That  he  has  reflefted  on  the  Toleration  as  it  is  Efta- 
bliflied  by  Law.  I  crave  leave  to  take  Notice,  thac 
on  confidering  the  whole  Sermon,  there  are  two  di- 
ftinft  Tolerations  mentioned  in  it  ;  a  Toleration 
that  is  Legal,  (for  fo  I  call  the  Aft  of  Indulgence) 
and  a  Toleration  that  is  general ;  and  we  think  that 
Diftinftion,  well  obferved,  will  clear  the  Doftor 
of  any  Crime  in  this  Particular.  Where  he  reflefts 
on  Toleration,  it  is  not  the  Legal  Toleration,  buc 
the  general  ;  and  if  it  will  bear  this  Conftruftion^ 
you  will  not  put  the  other  upon  it ;  for  where  he 
has  taken  Notice  of  a  Legal  Toleration,  (which  he 
hath  done  only  in  one  Place  of  his  Sermon)  he  is  for 
extending  it  to  the  utmoft  Bounds ;  his  Words  are 
thefe,  /  would  not  here  be  mifunder/hod,  as  if  J  in- 
tended to  cajl  the  leaft  invidious  Refleflion  upon  that 
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Ihlufgcnce  the  Governinent  hath  condefcended  to  give 
them  ;  -u^hich  I  am  Jure  all  thofe  that  -vjifj)  ivell  to  citr 
Church,  are  iiery  ready  to  grant  to  Confciemes  truly 
Scrupulous  ;  let  them  enjoy  it  in  the  full  Limits  the 
Lmv  hath  prefcribed.  But  where  he  fpeaks  againft 
Toleration,  it's  a  Toleration  of  fuch  enormous 
Crimes,  as  are  not  fit  to  be  tolerated  in  any  Chri- 
Itian  Nation. 

As  to  the  Second  Part  of  the  Article,  for  refleft- 
inc'  on  Archbifhop  Griudal,  and  thereby  reflecting 
on  the  Toleration,  it  was  given  up  on  the  other 
Side  ;  and  admitted,  that,  whether  True  or  Falle, 
it  was  not  material,  and  then  furely  that  will  hard- 
ly amount  to  a  Crime.  But,  we  fhall  be  fo  far  from 
giving  up  that  Point,  that  we  (hall  fhew  he  was 
Falfe  to  the  Church  at  that  Time  ;  and  it  was  a 
Crime  in  him,  to  give  up  the  Difcipline  of  the 
Church.  No  Laws  were  then  made  to  indulge  any 
Separation  :  And  for  the  Head  of  the  Church,  un- 
der the  Queen,  to  give  up  the  Difcipline  of  the 
Church,  was  a  high  Crime  in  him ;  and  though  it 
may  be  thought  harfli,  will  bear  the  true  Term  of 
a  Falfe  Brother. 

As  to  the  Third  Part  of  the  Article,  the  thunder- 
ing out  Anathetna's,  I  would  beg  leave  to  read  that 
part  of  the  Doftor's  Sermon,  which,  I  hope,  ftiall 
not  be  applied  to  thofe  that  are  within  the  Legal 
Toleration.     Schifm  and  FaEiion  are  'Things  of  impu- 
dent and  encroaching  Natures,   they  thrive  upon  Con- 
ctffions,   take  Pe)?niffiOH  for    Power,   and  advance    a 
Toleration    immtdiately    into    an    EflalliP^ment  :     ( I 
hope  the  Diflenters  will  not  take  thefe  Charafters  on 
themfelves  :  )    And  are  therefore   to   he  treated  like 
growing   Mif chiefs,    or  infeSiivus  Plagues,    &c.     Pre- 
fently  after   follows.    Let   our  Superior    Paflors,    do 
their   Duty,   in  thundering   out  their  Eccleftaftical  A- 
nathema's  ;  and  let  any  Power  on  Earth  dare  reverfe 
a  Sentence  ratified  in  Heaven.     Now,  my  Lords,  I 
would  beg  leave  to  fay,  that  this  Is  only  Advice  ;  and 
although  the  Doftor  may  be  accounted  pretty  Pert, 
to  give  Advice  to  his  Superior  Paftors,    that  they 
ought  to  thunder  out  Anathema's  ;    yet  this  cannot 
be  conftrued  to  extend  to  them  that  are  defcribed  in 
the  Aft  of  Toleration,  thofe  that  could  not  con- 
form to  fome  Ceremonials  by  reafon  of  Scrupulous 
Confciences,    thefe  could   not  be  called   Faftious, 
but  is  meant  of  other  People  defcribed  in  the  Ser- 
mon.    But  if  the  Doftor  had  advifed  to  thunder 
out    Anathma's    againft    Diffenters  ;     ( fuppofing, 
but  not  granting  it,)  the  Qiieftion  would  come  to 
this  Point,  whether  he  was  deceived  in   Point  of 
Judgment  or  no  :    For,  if  they  were  Schifmaticks 
before,  the  Schifm  remains  the  fame,  notwithftand- 
ing  the  Toleration ;  and  if  it  was  Sin  before  the  A.&. 
of  Toleration,  it    is  fo  ftill,   notwithftanding  the 
Aft  ;  and  then  his  Advice  to  the  Superior  Paftors, 
\s,    to  do  that  which   is,    (with  SubmiiTion)  their 
Duty  to  do,  'till  prohibited  by  the  Temporal  Courts. 
My  Lords,    I  (hall  mention  one   Cafe,  that  will 
(hew  you,   that  it  is  ftill  Schifm  to  feparate  from 
the  Church,  and  that  it  is  the  Duty  of  Diflenters 
to  Communicate  with  the  Church.     That  was  the 
Cafe   of  one  Mr.  Larroood :    In  Hillary  Term,  fexto 
of  King  IVtlliam.     An  Information  was  exhibited 
a£;ainft  him,  for  refufing  to  take  upon  him  the  Of- 
fice of  Sheritf  of  the  City  of  Norwich  ;    he   pleads 
he  had  not  taken  the  Sacrament  in  Twelve  Months  ; 
"the  Attorney  replied,  that  he  ought  to  have  done  it. 
He  rejoins,  that  he  was  a  Proteftant  Difl'enter,  and 
was  excufed  by  the  Aft  for  Toleration.  There  were 
two  Points  in  the  Cafe  ;  the  firft  was,    whether  it 
appeared  by  the  Information  chat  the  Defendant  was 


duly  Elefted  ;  the  other,  whether  tlie  Plea  in  Bar 
was  good,  (for  the  whole  Court  held,  that  the  Re- 
joinder was  a  Departure  from  the  Bar,  and  that  tlie 
Replication  was  infufficient ;}  fo  that  Judgment  was 
to  be  given  upon  the  Information,  and  the  Plea  in 
Bar.  Satmiel  Eyre,  Juftice,  was  of  Opinion  with 
the  Defendant  as  to  both  Points  ;  my  Lord  Ciiief 
Juftice  Hult,  and  Mr.  Juftice  Giles  Eyre,  were  of 
Opinion  againft  him  as  to  both  Points,  and  held  the 
Bar  to  be  infufticlent,  becaufe  It  was  only  excuhng 
of  one  Fault  by  another,  which  no  Man  (hall  be  ad- 
mitted to  do  ;  and  they  held,  that  the  Duty  of 
Communicating  with  the  Church  remained  notwith- 
ftanding the  Aft  of  Toleration  :  And  I  fabmit  it  to 
your  Lordfhips  Confideration,  whether  if  it  be  a 
Duty  to  Communicate  with  the  Church  of  England, 
it  be  not  Schifm  to  Separate  from  it.  My  Lords, 
I  Ihall  lay  no  more  to  this  Article,  but  fubmit  it  to 
your  Lordlhips. 

TN     t7     7  IV  /T  Y  Lords,  We  are  now  endea- 

Dr.  Henchman.     \/ 1  ■     \    a  i    a  ^^  c. 

i  V  Jl  vouring  to  defend  Doftor  Sa- 
chevereli againft  the  Charge  contain'd  in  the  Second 
Article  of  Impeachment,  in  the  two  firft  Claufes  of 
which  he  is  faid  to  ftiggeji  and  maintain,  'That  the 
Toleration  granted  by  Law  is  unreafonable,  and  the 
Allowance  of  it  ttnwarrantable  :  And  to  ajfert.  That 
he  is  a  Falje  Brother  zuith  Relation  to  God,  Religivn 
and  the  Church,  who  defends  Toleration  and  Liberty  of 
Confcience.  But  it  has  not  been  faid  by  any  of 
the  Learned  Managers  on  this  Head,  that  either  of 
thofe  two  Branches  of  this  Article  are  exprefly  deli- 
vered in  any  Part  of  the  Sermon  preached  at  St. 
Paul's  ;  but  what  is  no  where  affirm'd,  is  faid  to  be 
fuggefted,  and  this  Charge  is  maintained  by  Infe- 
rences only,  becaufe  there  is  no  plain  pofitive  Propo- 
fition  that  it  can  be  fupported  by. 

My  Lords,  It  is  humbly  hop'd.  That  if  an  Infe- 
rence may  be  allowed  as  Proof  to  accufe  him,  an 
open  Declaration  will  be  heard  in  his  Defence  :  If 
what  another  Man  makes  him  fay  be  thoughcGround 
enough  for  an  Accufation,  then  certainly  what  he 
hlmfelf  openly  declares  will  be  eftcemed  fomething 
more  than  a  dry  Caution,  and  have  its  due  Weight 
with  your  Lord(hips  in  his  Vindication  I  would 
therefore  beg  Leave  to  read  a  Paflage  where  he  ex- 
plains himfelf,  and  plainly  declares  what  his 
Thoughts  are  concerning  the  Indulgence  granied  by 
Law  :  This  Pafi'age  Is  in  the  twentieth  P.^.ge,  where 
fpeaking  of  fome  wholfome  Severities  ufed  in  for- 
mer Reigns,  he  adds,  /  w"uld  -not  here  be  mifinder- 
flood,  as  if  I  intended  to  cafi  the  leafl  invidious  Refle- 
xion upon  that  Indulgence  the  Govenrment  haf  conde- 
fcended to  give  them,  which  I  am  fure  all  thofe  that 
wifh  well  to  our  Church  are  very  ready  to  grant  to  Con- 
fciences truly  fcrupulous ;  let  'em  enjoy  it  in  the  JuU  Li- 
mits the  Law  has  prefcribed. 

My  Lords,  thefe  Words  are  plain  and  exprefs, 
and  not  capable  of  being  mifconftrued  or  mifunder- 
ftood  :  Whether  thofe  Learned  Gentlemen,  who 
have  applied  fome  Parts  of  this  Sermon  to  Purpofes 
direftly  oppofite  to  this  plain  Declaration,  have 
mifunderftood  or  mifconftrued  thofe  Paflages,  mufl; 
be  fubmitted  to  your  Lord(hips  Judgment ;  but  ic 
feems  hardly  reconcileable,  that  the  fame  Perfon  in 
the  fame  Difcourfe  (hould  declare,  That  all  who 
wiih  well  to  the  Church  are  ready  to  grant  Indul- 
dence  to  Confciences  truly  fcrupulous  ;  and  at  the 
fame  time  maintain,  That  fuch  Toleration  is  un- 
reafonable, and  the  Allowance  of  it  unwarrantable  ; 
that  he  (hould  defire  it  may  be  enjoy 'd  in  its  full 
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Latitude,  and  yet  aflert  that  he  is  a  Falfe  Brother  Thus,  my  Lords,  thefe  two  Men  ftrike  otF  our 

that  defends  it.  whoie  Rehgion  at  oncej  the  Fundamental  Dodrine 

My  Lords,  This  feeming  Difficulty  will  be  eafily  of  our  Faith  is  deftroyed  by  the  firlt  of  'cm  ;  and 

reconciled,  by  confidcring^  who  thofe  Perfons  are  the  Minifters,  who  are  to  fupport  and  defend  that 

who  are  defigned  to  be  eafed  by  the  AS  of  Exem-  Dodrine,   are  fet  aiide  by  the  other, 

ption,  and  who  the  Falfe  Brethren  arc,  defcribed  If  thefe  and  fuch  like  Opinions  have  any  where 

by  Doftor  Sache-jerdl  in  this  Sermon.  prevailed,  is   it  not  high  time  that  fomo  wholfome 

That  Aft,  in  the  Preamble,  is  faid  to  be  intended  Severities  were  us'd  toftop  the  growing  Coi.tapion  ? 

jor  the  Eafe  "S  Scrupulous  Coufciences ;  one  Sett  of  the  Or,  if  the  Superior  Pairors  of  "the  Chuich   fliuuld 

Falfe  Brethren,  mentioned  in  the  Sermon,  are  Mb  thunder  out  their  Ecclefiaftical  Anathemas  apaiuft 


of  no  Cunfcience  at  all ;  whether  Difl'enters,  or  fuch 
as  profefs  themfelves  with  Zeal  to  be  of  the  efta- 
blifhed  Church,  but  yet  break  her  Communion  by 
not  obeying  her  Precepts. 

That  Att  was  intended  for  fuch  only,  as  qualify 
themfelves  according  to  the  Direftions  laid  down 
in  that  Aft  ;  the  Falfe  Brethren  which  the  Doftor 
every  where  fpeaks  of  are  fuch,  and  fuch  only,  as 
neither  qualify  themfelves  according  to  that  Aft, 
nor  think  themfelves  fubjeft  to  the  Penalties  of  for- 
mer Afts. 

This  Aft  was  intended  in  favour  of  fuch  as  either 
fubfcribe  the  Articles  of  Religion,  excepting  only 
the  thirty  fourth,  thirty  fifth  and  thirty  fi.\th,  fome 
Part  of  the  twentieth,  and  that  Part  of  the  twenty 
feventh  which  relates  to  Infant-Baptifm  ;  or  elfe  for 
fuch  as  fubfcribe  a  Profefiion  of  their  Chriftian  Be- 
lief in  thefe  Words  ;  /  profefs  Faith  in  God  the  Fa- 
ther,   and  in  'Jefus   Chrifl    his  Eternal   Sen  the   true 


the  Authors  and  Abettors  of  fuch  horrible  Blufphc- 
mies,  by  what  Conftruftion  can  this  be  faid  to  be 
done  againft  Perfons  entitled  to  the  Be.iefic  of  the 
Toleration  ? 

But,  my  Lords,  there  is  one  PalTage  In  tliisS:r- 
mon,  which  has  been  urg'd  by  the  Learned  Managdrs 
on  this  Head  with  more  than  ordinary  Force,  and 
as  a  direft  Breach  and  Lifulc  upon  the  "J'oleration  ; 
tvith  your  Lordfliips  Patience,  I  fiiall  endeavour  to 
fet  that  Paflage  in  a  true  Light.  It  is  in  the  Eighth 
Page  :  Should  any  one,  out  of  Ignorance  or  Preju- 
dice to  the  ancient  Rights  and  e[fential  Cohflitution  of 
the  Catholiik  Church  affirm,  that  the  Divine  Apoflo- 
lical  Inftitutim  of  Epifopacy  is  a  navel  Dcclrine,  net 
fujpcicntly  warranted  by  Scripture,  and  that  it  is  in- 
different, whether  the  Church  be  governed  by  Bifjops 
or  Presbyters  ;  is  not  fuch  an  one  an  Apofiate  jrom  his 
own  Orders  ? 

It  was  faid,  my  Lords,  that  all  thofe  DIfienters 


God,    and  in  the  Holy  Spirit,    one  God  blcffed  for  e-  who  do  not  acknowledge  the  Divine  Rlglit  of  Epif- 

•vermore  ;    and  do  acknowledge  the   Holy  Scriptures  of  copacy,  and  are  therefore  fpecially  exempted  by  the 

the  Old  and  New  T'eftament  to  be  given  by  Divine  In-  Aft  of  Indulgence  from  Subfcribmg  fome   of  tlie 

[piration.     Thefe  are  the  Qiiallfications  required  of  Articles  of  Religion,  and  who  are  immediately  un- 

fuch  as  will  entitle  themfelves  to  the  Benefit  of  this  der  the  Proteftion  of  that  Aft,  are  yet,  in  the  End 

Aft.  of  this  Paragraph,  charged  with  being  Falfe  Bre- 

On  the  other  hand,  the  Falfe  Brethren  defcribed  tbren,  where  he  prays,  That  God  would  deliver  us 

by  DoQ-Or  Sacheverell,  are  Atheifls,  Deifls,  "Tritheifts^  from  all  fuch  Palfe  Brethren. 

Socinians,    Revilers  of  the  Holy  Scripture,  and  fuch  But,  my   Lords,    it  is  plain,  that  thefe  Words 

like.     Are  not  Men  of  thefe  Opinions  Falfe  Bre-  are  not  meant,  nor  can  be  conifrued,  generally  of 


thren,  with  Relation  to  God  and  Religion?  Orfliall 
fuch  Men  be  fuftered  to  cover  themfelves  under  the 
Proteftion  of  an  Aft  of  Parliament,  defigned  only 
for  the  Eafe  of  Icrupulous  Confciences.  That  there 
are  Men  among  us  of  thefe  Principles,  will  be  but 
too  vifible,  from  a  PalTage  or  two,  which  I  beg 
leave  to  lay  before  your  Lordfliips  from  Books  lately 
Publilhed. 

The  firft  which  I  fliall  mention,  is  entituled,  A 
brief  but  clear  Confutation  of  the  'Trinity  :  If  the 
Title  it  felf  has  not  given  too  much  Offence  to  your 
Lordfhips,  I  will  proceed  to  look  into  the  Book  it 
felf  ;  and  in  the  Ninth  Page  there  is  this  Propofi- 
tion  laid  down,  The  Divinity  attributed  to  the  Son  and 
Holy  Ghcft  is  unfcriptural  and  idolatrous  ;  and  in 
Page  the  Tenth  he  goes  on  in  thefe  Words,  This  one 
Fundamental  Falfe  Principle,  as  well  with  Jews 
and  Turks,  as  Heathens,  has  done  7nore  Mf chief  to 
Cliriflianity  than  all  other  Errors  befides.  Thefe  are 
fuch  bare-fac'd  Blafphemies  as  muff  make  every 
Man's  Ears  tingle  that  hears  them  ;  and  the  Refpeft 
which  is  due  to  your  Lordfliips,  and  this  AlTembly, 
makes  me  forbear  inftancing  any  Thing  more  from 
this  Author  :  But  he  does  not  lland  alone  ;  out  of 
many  more  of  the  like  Ibrt  I  fliall  mention  but  one 
only,  and 


DIfienters,  who  deny  the  Divine  Inflituritin  of  Epif- 
copacy  ;  but  are  intended  peculiarly  of  fuch  Perlbns 
as  have  themfelves  been  Epifcopally  ordaln'd  ;  the 
firft  of  thefe  cannot  be  fiid  to  be  Apoftates  from 
that  Doftrine  which  they  never  owned,  nor  Sub- 
fcribed  to  ;  the  latter,  who  could  not  be  admitted 
to  their  Orders  'til!  they  had  fubfciib'd  the  received 
Doftrine  of  our  Chiuch,  are  the  only  Perlbns  who 
can  be  faid  to  be  Apoflates  from  their  own  Orders, 
if  they  deny  that  Divine  Inftitution,  by  which  they 
themfelves  had  been  Ordaln'd,  and  confequently, 
the  only  Perfons  that  are  Intended  in  this  Pafiage, 
and  terni'd  Falfe  Brethren. 

My  Lords,  I  fliall  not  prefume  to  fay,  what 
the  Duty  of  the  Superior  Paftors  of  the  Church  is, 
when  our  Religion  and  Difcipline  is  invaded  by 
Athelffs  and  Schifmaticks,  much  lefs  to  determine 
what  Sentences  ji  itiy  pafs'd  by  them  on  Earth,  may 
be  ratify 'd  in  Heaven.  Thus  much  I  hope  I  may 
fay  without  Offence,  That  the  Spiritual  Power  of 
Church-Paftors,  is  not  derived  from  the  Civil  Ma- 
giffrate,  but  from  God  ;  that  one  Branch  of  thac 
Power  is  the  cenfuring  of  Notorious  Offenders,  and 
excluding  them  from  the  Communion  of  the  Church; 
and  that  this  has  in  all  Ages,  in  Fa6i,  and  of  Right 
too,  been  exercis'd   by   the  Paftors  of  the  Church, 


This  is  a  Book,  entituled,   The  Rights  of  the  Chri-  by  Pcrmiflion  of  the  Civil  Magifirate.     The  Reve- 

flian  Church;  and  the  Author,  in  p.  108,  lays  down  rend  and   Learned  Bench  of  Bifliops  well   know, 

this  Doctrine.  That  before  the  Civil  Magifl:rate  did  embrace  the 

Among   Chriflians  Oiie  no  more  than  another  can  he  Chriftian  Religion,  the  Paffors  of  the  Church  did 

reckoned   a    Priefl.     And   a    little  after.    The    Clerk  inflift  Spiritual  Cenfures  on  Orfenders,  for  doing 

has    as    good  a  Title  to  the    Prieftlmd   as    the  Par-  fuch  Things  as   the   Imperial  Edifts  did  not  only 

fon.^  permit,  but  command  ;  and  this  Power  of  inflifting 

5  E   a  Ce-a- 
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Cenuires  on  Pc-iions  exempted  from  Punidiment  by 
the  Laws  of  tl.e  Land,  has  been  always  challeng'd, 
and  is  now  exercis'd  by  rhe  Reformed  Churches  a- 
broad ;  and  by  the  Rnbiick  of  our  own  Lituigy,  open 
and  notorious  Evil  Livers  are  to  be  repell'd  from 
the  Lord's  Table,  until  they  have  openly  declar  d 
their  Repentance  and  Amendment. 

We  are  told  by  the  Learned  Managers,  That  in 
cafe  any  Ecclefiaftical  Judge  (bould  inflift  an  illegal 
Cenfure  of  Excommunication,  the  Temporal  Courts 
may,  and  would  foon  p,ive  Relief,  by  fending  forth  a 
Prohibition.  Bur,  your  Lordfhips  will  confider, 
that  there  is  a  wide  and  manifefl:  Difference  betwixt 
an  Excommunication  founded  upon  a  Profecution  in 
the  Ecclefiaftical  Courts,  and  the  pronouncingCen- 
iures  purely  Spiritual.  The  external  coercive  Ju- 
rifdiction  of  Ecclefiaftical  Courts  being  deriv'd 
from  the  Laws  of  the  Land,  may,  and  is  frequently 
by  thofe  Laws  reftrain'd  ;  but  fuch  Reftraint  does 
not  hinder  the  Pallors  of  the  Church  from  exercifing 
the  Spiritual  Power  of  the  Keys,  which  they  derive 
not  from  the  Laws  of  the  Land,  but  from  the  Infti- 
tution  of  Chrift  ;  and  therefore  tho'  it  be  provided 
in  the  Aft  of  Exemption,  that  Perfons  taking  the 
Oaths,  and  making  the  Declaration  in  that  Aft 
mention'd,  fliall  not  be  profecuted  in  any  Ecclefiafti- 
cal Court  for  not  conforming  to  the  Church  of  Eng  - 
land,  yet  it  is  not  by  that  Aft  exprefs'd  or  intended 
thatNonconformity  to  the  Eftablifli'd  Church  (hould 
no  longer  be  look'd  upon  as  Schifm  ;  or  that  Sepa- 
ratifts  may  not,  by  the  Paftors  of  the  Church,  be  pro- 
nounc'u  Schifmaiical.  If  Separatilts  from  the  Church 
of  England  were  guilty  of  Schifm  before  the  Aft  of 
Exemption,  they  are  as  much  guilty  of  it  fince  ;  the 
Laws  of  the  Land  which  require  Conformity,  being 
not  by  that  Aft  repeal'd,  tho'  the  Tranfgreffors  of 
thofe  Laws  are  releas'd  from  thofe  Pains  and  Penal- 
ties to  which  they  were  before  obnoxious  :  But  were 
the  Laws  of  the  Land  which  require  Conformity  to 
the  Church  of  England  ex^^rt^y  or  virtually  repeal'd  ; 
yet  whilft  the  Laws  of  God  requiring  Church-Unity, 
and  forbidden  Schifm,  arc  cancell  d,  and  remain 
in  their  full  Force,  thofe  who  make  caufelefs  and 
unnecellary  Divifions  are  ftill  guilty  of  Schifm,^  and 
may  by  the  Paftors  of  the  Church  be  cenfur'd  as 

fuch. 

My  Lords,  I  ftiall  add  but  one  Word  in  relation 
to  Archbifliop  Grindal,  not  to  difturb  his  Afiies, 
or  blacken  his  Charafter,  but  to  vindicate  the  Me- 
mory of  that  Glorious  Qjieen,  under  whofe  Dif- 
pleafure  he  died. 

It  was  iaid,  my  Lords,  that  the  true  Ground  of 
that  Archbiftiop's  Sufpenfion,  was  partly  becaufe  he 
would  not  give  up  his  Manor  of  Lambeth  to  the 
Earl  of  Lelcejlcr  ;  and  partly  bedaufe  he  had  cen- 
fur'd one  Julio  an  Italian  for  an  illegal  Marriage. 
Had  thefe  been  the  known  Reafons  of  hisSufpenfion, 
he  would  have  had  juft  Caufe  to  complain  loudly  of 
that  Cenfure  ;  but  without  entring  into  the  Secret 
Hiftoryofthat  Reign,  I  (hall  put  the  whole  Matter 
upon  that  Archbilliop's  own  Sentiments,  both  as  to 
the  Caufe  of  his  Sufpenfion,  and  the  Juftice  of  it. 

By  the  Account  which  is  yet  extant  under  his  own 
Hand  it  appears,  that  there  were  in  thofe  Days  Men 
of  a  Fanatical  Spirit  that  called  themfelves  Prophe- 
fins  ;  that  that  Archbiihop  had  been  ordered  by  the 
Qiieen  and  Council  to  fuppreis  fuch  Exercifes  within 
his  Province,  as  contrary  to  the  Laws  of  the  Land, 
and  the  Eftablim'd  Difeipline  of  the  Church  ;  but 
this  Archbi(hop  thought  fit  not  only  to  delay,  but 
abfolutely  to  refufe  to  join  in  fuppreffing  thofe  Exer- 


cifes ;  and  for  this  Difobedicnce  to  the  lawful  Com- 
mands of  his  Sovereign  he  was  fufpended. 

My  Lords,  His  own  W^ords  which  he  ufes  upon 
this  Occafion  are  very  remarkable,  when  hd  applies 
to  the  Council  to  intercede  with  Her  Majefty  to  be 
reftor'd  to  Her  gracious  Favour,  viz.. 

And  -whereas  I  have  [ujlaind  the  Rejlraint  of  ?«_y 
Liberty,  and  the  Seqiwjhation  of  my  Jurifdiclicn, 
noro  by  the  Space  of  Six  Months  ,•  /  am  Jo  far  from 
repining  thereat,  or  thinking  my  felf  injnriozt/ly  vr 
hardly  dealt  -withal  therein  at  Her  Majefty's  Hands, 
that  1  do  thankfully  embrace,  and  frankly  -with  all 
Hutnility  acknoivledge.  Her  Princely  and  Gracious 
Care  and  Clemency  to-ivards  me,  -who  having  Authority 
and  Po-wer  to  have  us'd  greater  and  fl)arper  Severity 
againft  me,  and  for  good  Policy  and  Exainple  thinking 
it  fo  expedient,  hath  mfwithflanding  dealt  fo  mercifidly^ 
fnildly  and  gently  -with  me. 

My  Lords,  In  this  Letter  that  Archbifliop  frankly 
acknowledges  that  he  had  given  Offence,  and  was, 
for  good  Policy  and  Example,  juftly  punifhed  by 
Her  Majefty  ;  but  had  it  beeix  known  that  he  was 
fufpended  for  not  tamely  parting  with  the  Revenues 
of  his  See,  or  for  pronouncing  a  Sentence  in  a  Court 
of  Juftice  againft  an  unlawful  Marriage,  there  could 
have  been  no  Reafon  for  him  to  liave  acknowledged 
the  Juftice  of  his  Sufpenfion  ;  neither  could  it  be 
for  good  Policy  and  Example  expedient,  that  he 
(Viould  be  punifhed  for  not  alienating  the  Revenues 
of  his  Church,  or  for  not  pronouncing  Julio's  Mar- 
riage with  another  Man's  Wife  lawful. 

Mr.  Dodd.  We  fliall  fpend  a  little  of  your  Lord- 
(hips  Time  in  reading  to  this  Head  ;  we  ftiali  only 
read  the  Toleration-Aft,  to  fti.-iw  the  Exception  in 
it  ;  and  ofter  the  Archbifti  :>p's  Letter  to  the  Coun- 
cil, and  the  Queen's  L'^.ter  to  the  Bifhops.  We 
have  the  Letters  of  Calvin  and  Bez,a  ;  but  I  believe 
we  (hall  not  have  occafion  to  read  them,  but  only 
the  other  Three.  The  firft  is  the  Aft  of  Tolera- 
tion. 


Clerk  reads."]  Anno  Primo  Gulielmi  &  Marine.  An 
AEl  for  Exempting  their  Majefiies  Proteftant  Sub- 
jeBs,  Diffenting  from  the  Church  of  England, 
from  the  Penalties  of  certain  La-ws. 

FOrafmuch  as  fome  Eafe  to  fcrupulous  Con- 
fciences  in  the  Exercife  of  Religion  may  be 
an  effeftual  Means  to  unite  their  Majefties  Pro- 
teftant Subjefts  in  Intereft  and  Afteftion, 
'  Be  it  Enafted  by  the  King' and  Qi^ieen's  moft 
Excellent  Majefties,  by  and  with  the  Advice  and 
Confent  of  the  Lords  Spiritual  and  Temporal,  and 
the  Commons  in  this  prefent  Parliament  Aftembled, 
and  by  the  Authority  of  the  fame,  That  neither  the 
Statute  made  in  the  Three  and  twentieth  Year  of 
the  Reign  of  the  late  Queen  Elizabeth,  intituled. 
An  AEl  to  retain  the  Qjieens  Majefly's  SubjeBs  in 
their  due  Obedience  :  Nor  the  Statute  made  in  the 
Twentieth  ninth  Year  of  the  faid  Queen,  intituled, 
An  Atl  for  the  more  fpeedy  and  due  Execution  of 
certain  Branches  of  the  Statute  made  in  the  "Three 
and  t-wentieth  Tear  of  the  Queer's  Majefly's  Reign, 
viz..  The  aforefaid  Aft;  nor  tha' Branch  or  Claufe 
of  a  Statute  made  in  the  Firft  Year  of  the  Reign  of 
the  faid  Queen,  intituled,  An  Aflfr  the  Uniformity 
of  Common- Prayer,  and  Service  in  the  Church,  and 
Adminiflration  of  the  Sacraments  ;  whereby  all 
Perfons,  having  no  lawful  or  reafonable  Excufe  to 
be  abfent,  are  required  to  refort  to  their  Parifti- 
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Church  or  Chapel,  or  fome  ufual  Place  where 
the  Common-Prayer  fhall  be  uied,  upon  Pain  of 
Punifliment  by  the  Cenlures  of  the  Church,  and 
alfo  upon  Pain  that  every  Perfon  lo  offending  (hall 
forfeit  for  every  iuch  Offence  Twelve-pence  : 
Nor  the  Statute  made  in  the  Third  Year  of  the 
Reign  of  the  late  King  'James  the  Firff,  intituled. 
An  Aci  for  the  better  Difcovering  and  Repeffing  Po- 
piJI)  Recufants :  Nor  that  other  Statute  made  in  the 
the  fame  Year,  intituled.  An  Aci  to  prevent  and 
avoid  Danger!  which  7nay  grow  by  Popi/b  Recu- 
fants :  Nor  any  other  Law  or  Statute  of  this 
Realm  made  againft  Papifts  or  Popifli  Recufants, 
except  the  Statute  made  in  the  Five  and  twentieth 
Year  of  King  Charles  the  Second,  intituled,  An 
AEl  for  preventing  Dangers  which  may  happen  from 
Popijh  Recufants ;  and  except  alfo  the  Statute 
made  in  the  Thirtieth  Year  of  the  faid  King  Charles 
the  Second,  intituled,  An  Ati  for  the  jnore  effectual 
preferving  the  King  s  Perfon  and  Government,  by 
disabling  Papifls  from  fitting  in  either  Houfe  of 
Parliafnent  ;  fliall  be  conftrued  to  extend  to  any 
Perfon  or  Perfons  DifTenting  from  the  Church  of 
England,  that  fliall  take  the  Oaths  mention'd  in  a 
Statute  made  in  this  prefent  Parliament,  intituled. 
An  Ati  for  re?noving  and  preventing  all  Qiieflions  and 
Difptttes  concerning  the  Affemhling  and  Sitting  of  this 
prefent  Parliament  :  And  fliall  make  and  fubfcribe 
the  Declaration  mentioned  in  a  Statute  made  in 
the  Thirtieth  Year  of  the  Reign  of  King  Charles 
the  Second,  intituled,  An  Aci  to  prevent  Papifts 
from  fitting  in  either  Houfe  of  Parliament.  Which 
Oaths  and  Declaration,  the  Juftices  of  Peace  at  the 
General  Seffions  of  the  Peace  to  be  held  for  the 
County  or  Place  where  fuch  Perfon  fliall  live, 
are  hereby  required  to  render  and  adminifter  to 
fuch  Perfons  as  fliall  offer  themfelves  to  take, 
make ,  and  fubfcribe  the  fame  ,  and  thereof 
to  keep  a  Regifter.  And  likewife  none  of  the 
Perfons  aforefaid,  fliall  give  or  pay  as  any  Fee,  or 
Reward  to  any  Officer,  or  Officers  belonging  to 
the  Court  aforefaid,  above  the  Sum  of  Six-pence, 
nor  that  more  than  once,  for  his  or  their  Entry  of 
his  taking  the  faid  Oaths,  and  making  and  fub- 
fcribing  the  faid  Declaration.  Nor  above  the 
further  Sum  of  Six-pence  for  any  Certificate  of  the 
fame  to  be  made  out,  and  figned  by  the  Officer 
or  Officers  of  the  faid  Court. 
'  And  be  it  further  enaded  by  the  Authority 
aforefaid.  That  all  every  Perfon  and  Perfons 
already  convifted,  or  profecuted  in  order  to  Con- 
vi&ion  of  Recufancy,  by  Indiftment,  Information, 
Aftion  of  Debt,  or  otherwife,  grounded  upon  the 
aforefaid  Statutes,  or  any  of  them,  that  fliall  take 
the  faid  Oaths  mentioned  in  the  faid  Statute  made 
this  prefent  Parliament,  and  make  and  fubfcribe 
the  Declaration  aforefaid,  in  the  Court  oi  Exche- 
quer, or  AfTizes,  or  General  or  Quarter  Seffions 
to  be  held  for  the  County  where  fuch  Perfon  lives, 
and  to  be  thence  refpectively  certified  into  the  Ex- 
chequer, fliall  be  thenceforth  exempted  and  dif- 
charged  from  all  the  Penalties,  Seizures,  Forfei- 
tures, Judgments  and  Executions,  incurred  by 
Force  of  any  the  aforefaid  Statutes,  without  any 
Compofition,  Fee,  or  further  Charge  whatfoever. 
'  And  be  it  further  Enaded  by  the  Authority 
aforefaid,  That  all  and  every  Perfon  and  Perfons 
that  fliall  as  aforefaid,  take  the  faid  Oaths,  and 
make  and  fubfcribe  the  Declaration  aforefaid,  fliall 
not  be  liable  to  any  Pains,  Penalties,  or  Forfeitures, 
mention'd  in  an  A6t  made  in  the  Five  and  thirtieth 
Year  of  the  Reign  of  the  late  Queen  Elizabeth, 
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intituled,  An  Aci  to  retain  the  Queens  Aiajefty's 
Subjecis  in  their  due  Obedidnce :  Nor  fn  an  ASt 
made  in  the  Two  and  twentieth  Year  of  the  Reiga 
of  the  late  King  Charles  the  Second,  intituled. 
An  Aci  to  prevent  and  fupprefs  Sedn'^'Us  Conven- 
ticles. Nor  fliall  any  of  the  faid  Perfons  be  pro- 
fecuted in  any  Ecclefiaftical  Court,  for  or  by  rea- 
fon  of  their  Nonconforming  to  the  Church  of 
England. 

Provided  always,  and  be  it  Enafted  by  the  Au- 
thority aforefaid.  That  if  any  AlTembly  of  Per- 
fons Diflenting  from  the  Church  of  England  (hail 
be  had  in  any  Place  for  Religious  Worfliip, 
with  the  Doors  Locked,  Barred  or  Boked  during 
any  time  of  fuch  meeting  together  ,  ail  and 
every  Perfon  or  Perfons  that  fiial!  come  to  and  be 
at  fuch  Meeting,  fliall  not  receive  any  Benefit: 
from  this  Law,  but  be  liable  to  all  the  Pain?  amt 
Penalties  of  all  the  aforefaid  Laws  recited  in  this 
Ad  for  fuch  their  Meeting,  notwithlfanding  his 
taking  the  Oaths,  and  his  making  and  fubfcribing 
the  Declaration  aforefaid. 

Provided  always,  that  nothing  herein  contained 
fliall  be  conifrued  to  exempt  any  of  the  Perfons 
aforefaid  from  paying  of  Ty  thes  or  other  Parochial 
Duties,  or  any  other  Duties  to  the  Church  or 
Minifler ;  nor  from  any  Profecution  in  any  Eccle- 
fiaftical  Court  or  e.fewhere  for  the  frime. 
*  And  be  it  farther  Enacted  by  the  Authority  afore- 
fiiid,  That  if  any  Peii'on  Dilfenting  from  the 
Church  of  E'lgland,  as  aforef'iid,  fliall  hereafter  be 
chofen  or  rtherwife  appoinipd  to  bear  the  Office 
of  High  Conftable,  or  Pe'ic  Conflable,  Church- 
Warden,  Overiep-  .,e  Poor,  or  any  other  Pa- 
rochial or  Wau  Ivlfice,  and  fuch  Perfon  (hall 
fcruple  to  tak  upon  him  any  of  the  faid  Offices 
in  regard  •{  the  Oaths,  or  any  other  Matter  or 
Thmg  required  by  the  Law  to  be  taken  or  done 
in  refped  of  fuch  Office,  every  fuch  Perfon  fliall 
and  may  execute  fuch  Office  or  Employment  by  a 
fufficient  Deputy,  by  him  to  be  provided,  that 
fliall  comply  with  the  Laws  on  this  behalf. 

Provided  always,  the  liiid  Deputy  be  allowed 
and  approved  by  fuch  Perfon  or  Perfons,  in  fuch 
manner  as  fuch  Officer  or  Officers  refpedively 
fliould  by  Law  have  been  allowed  and  approved. 
'  And  be  it  further  enacted  by  the  Authority 
aforefaid.  That  no  Perfon  Dilfenting  from  the 
Qhxxxdn  o{  England,  in  Holy  Orders,  or  pretended 
Holy  Orders,  or  pretending  to  Holy  Orders,  nor 
any  Preacher  or  Teacher  of  any  Congregation  o£ 
Diffenting  Proteftants,  that  fliall  make  and  fub- 
fcribe the  Declaration  aforefaid,  and  take  the  faid 
Oaths  at  the  General  or  Quarter  Seffions  of  the 
Peace,  to  be  held  for  the  County,  Town,  Parts 
or  Dlvifion  where  fuch  Perfon  lives  ,•  which  Court 
is  hereby  impowered  to  adminifler  the  fame  ;  and 
flnallalfo  declare  his  Approbation  of,  and  fubfcribe 
the  Articles  of  Religion,  mentioned  in  the  Statute 
made  in  the  Thirteenth  Year  of  the  Reign  of  the 
late  Queen  EUz^abeth,  except  the  Thirty  fourth. 
Thirty  fifth,  and  Thirty  fixth,  and  thefe  Words 
of  the  Twentieth  Article,  viz..  [T'he  Church  hath 
Power  to  decree  Rites  or  Ceremonies,  and  Authority 
iu  Controver/ies  of  Faitl}]  and  yet  fliall  be  liable 
to  any  of  the  Pains  or  Penalties  mentioned  in 
an  Ad  made  in  the  Seventeenth  Year  of  the 
Reign  of  King  Charles  \\.  entitled.  An  Aci  for 
Re/training  Nonconform  if ts  from  Inhabiting  in  Cor- 
porations ;  nor  the  Penalties  mentioned  in  the 
aforefaid  Ad  made  in  the  Two  and  twenti- 
eth Year  of  his  faid  late  Maiefty's  Reign,  for  or 
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by  reafon  of  fuch  Perfons  Preaching  at  any  Meet- 
in£j  for 'the  Exercife  of  Religion  ;  nor  to  the  Pe- 
nalty of  One  Hundred  Pounds,  mentioned  in  an 
Act  made  in  the  Thirteenth  and  Fourteenth  of 
King  Charles  II.  entituled.  An  Aci  for  the  Unifor- 
ritity  of  Piiblick  Prayers,  and  Adminiftration  of  Sacra- 
ments, and  other  Rites  and  Ceremonies  ;  and  for 
EftabliflJing  the  Form  of  Making,  Ordaining,  and 
Confecrating  of  Bifjops,  Priefis,  and  Deacons  in  the 
Church  oj  England,  for  Officiating  in  any  Congre- 
gation for  the  Exercife  of  Religion,  permitted  and 
allowed  by  this  Act. 

'  Provided  always,  That  the  making  and  fubfcri- 
bingthe  faid  Declaration,  and  the  taking  the  faid 
Oaths,  and  making  the  Declaration  of  Approba- 
tion and  Subfcription  to  the  faid  Articles,  in  man- 
ner as  aforelaid,   by  every  refpeftive  Perfon  or 
Perfons  herein  before-mentioned,  at  fuch  General 
or  Qiiarter  Seffions  of  the  Peace  as  aforefaid,  (hall 
be  then  and  there  entred  of  Record  in  the  faid 
Court,   for  which  Six-pence  (hall  be  paid  to  the 
Clerk  of  the  Peace,  and  no  more. 
'  Provided,  That  fuch  Perfon  (hall  not  at  any 
time  Preach  in  any  Place,  but  with  the  Doors  not 
Locked,  Barred  or  Bolted,  as  aforefaid. 
'  And  whereas  fome  Dillenting  Proteftants  fcru- 
ple  the  Baptizing  of  Infants  ;  Be  it  enafted  by 
the  Authority  aforefaid,  That  every  Perfon  in  pre- 
tended Holy  Orders,  or  pretending  to  Holy  Or- 
ders, or  Preacher,  or  Teacher,  that  (hall  fubfcribe 
the  aforefaid  Articles  of  Religion,  (except  be- 
fore excepted,  and  alfo  except  Part  of  the  Seven 
and  twentieth  Article,    touching  Infant- Baptifrn) 
and  (hall  take  the  faid  Oaths,  and  make  and  fub- 
fcribe the  Declaration  aforefaid,  in  manner  afore- 
faid, every  fuch  Perfon  (liall  enjoy  all  the  Privi- 
leges, Benefits  and  Advantages,  which  any  other 
Diflenting  Minifter,  as  aforefaid,  might  have  or 
enjoy  by  virtue  of  this  Act- 
*  And  be  it  further  enafted  by  the  Authority  afore- 
faid. That  every  Teacher  or  Preacher  in  Holy  Or- 
ders, or  pretended  Holy  Orders,  that  is  a  Minifter, 
Preacher  or  Teacher  of  a  Congregation,  that  (hall 
take  the  Oaths  herein  required,  and  make  and 
fubfcribe  the  Declaration  aforefaid,  and  alfo  fub- 
fcribe fuch  of  the  aforefaid  Articles  of  the  Church 
of  England,  as  are  required  by  this  Ad  in  man- 
ner aforefaid,  (hall  be  thenceforth  exempted  from 
ferving  upon  any  Jury,  or  from  being  chofen  or 
appointed  to  bear  the  Office  of  Church-Warden, 
Overfeer  of  the  Poor,  or  any  other  Parochial  or 
Ward-Office,  or  other  Office  in  any  Hundred,  of 
any  Shire,  City,  Town,  Parifh,  Divifion  or  Wa- 
pentake. 

'  And  be  it  further  enacted  by  the  Authority^ a- 
forefflid.  That  every  Jaftice  of  the  Peace  may  at 
any  Time  hereafter  require  any  Perfon,  that  goes 
to  any  Meeting  for  Exercife  of  Religion,  to  make 
and  fubfcribe  the  Declaration  aforefaid,  and  alfo  to 
take  the  faid  Oaths,  or  Declaration  of  Fidelity 
herein  after  mentioned,  in  cafe  fuch  Perfon  fcru- 
ples  the  taking  of  an  Oath  ;  and  upon  Refulal 
thereof,  fuch'juftice  of  the  Peace  is  hereby  re- 
quired to  commit  fuch  Perfon  to  Prifon  without 
Bail  or  Mainprize  ;  and  to  certify  the  Name  of 

•  fuch  Perfon  to  the  next  General  or  Quarter  Seffi- 

■  ons  of  the  Peace  to  be  held  for  that  County,  Ci- 

■  ty,  Town,  Part  or  Divifion  where  fuch  Perfon  then 

■  relides :    And  if  fuch  Perfon  fo  committed,  (hall, 

•  upon  a  Second  Tender  at  the  General  or  Quarter 

■  Seffions,  refufe  to  make  and  fubfcribe  the  Decla- 
'  ration  aforefaid,  fuch  Perfon  refufing  (hall  be  then 


and  there  recorded  ;  and  he  (hall  be  taken  thence- 
forth, to  all  Intenrs  and  Purpofes,  for  a  Popidl 
Recufant  Convict,  and  fuffcr  accordingly,  and  in- 
cur all  the  Penalties  and  Forfeitures  of  all  the 
aforefaid  Laws. 

'  And  whereas  there  are  certain  other  Perfons, 
Dilfenters  from  the  Church  of  England,  who  f  cru- 
ple  the  taking  of  any  Oaih  ;  Be  it  enacted  by  cb.e 
Authority  aforefaid,  Tliat  every  (lich  Perfon  fnail 
make  and  fubfcribe  the  aforefaid  Declaration,  and 
alfo  this  Declaration  of  Fidelity  following  j  Viz^. 


'  / 


A.  B.  do  Sincerely  Proniife,  and  Solemnly  De- 
clare before  God  and  the  World,  that  1  -will  be 
'True  and  Faithful  to  King  William  and  Queen 
Mary  ;  and  I  do  folemnly  profefs  and  declare, 
that  J  do  from  my  Heart  abhor,  detefl  and  re- 
nounce, as  impious  and  heretical,  that  damna- 
ble DoEirine  and  Pofition,  That  Princes  Ex- 
communicated ,  or  deprived  by  the  Pope ,  ( r 
any  Authority  of  the  See  of  Rome,  may  be 
depofed  or  murthered  hy  their  Subje^is,  or  any 
other  ■whatfoe'ver.  And  I  do  declare.  That  no 
Foreign  Prince,  Perfon,  Prelate,  State  or  Po- 
tentate, hath,  or  ought  to  have,  any  Pczver, 
ftirifdiciion.  Superiority,  Preeminence  or  Au- 
thority^ Ecclefeajlical  or  Spiritual,  zuithia  this 
Realm. 


*  And  fliall  fubfcribe  a  Profeffion  of  their  Chri- 
ftian  Belief,  in  thefe  Words  ; 

*  /  A.  B.  profefs  Faith  in  God  the  Father,  and  ist 
'  fefus  Chriji  his  Eternal  Son,  the  True  God,  and 
'  in  the  Huly  Spirit,  One  God  bkffed  for  ever- 
'  fnore  ;  and  do  acknozvledge  the  Holy  Scriptures  of 
*  the  Old  and  Nevo  Tcflament  to  he  given  by  Di- 
vine Injpiration. 

*  Which  Declarations  and  Subfcription  (liall  be 
made,  and  entred  of  Record,  at  the  General  or 
Quarter  Seffions  of  the  Peace  for  the  County,  Ci- 
ty, or  Place  where  every  fuch  Perfon  (hall  then  re- 
fide.  And  every  fuch  Perfon  that  fliall  make  and 
fubfcribe  the  Two  Declarations  and  Profeffion 
aforefaid,  being  thereunto  required  ,  (hall  be 
exempted  from  all  the  Pains  and  Penalties  of  all 
and  every  the  aforementioned  Statutes  made  againft 
Popifh  Recufants,  or  Proteftant  Ncmconformiits  ; 
and  alfo  from  the  Penalties  of  an  Aift  made  in  the 
Fifth  Year  of  the  Reign  of  the  late  Queen  Eliz.a- 
heth,  entitled,  An  Aci  for  the  Ajfurance  cj  the 
Qjieens  Royal  Power,  over  all  Efiates  and  Suhjecls 
■within  Her  Do?ninions  ;  for  or  by  reafon  of  fuch 
Perfons  not  taking,  or  refufing  to  take  the  Oath- 
mentioned  in  the  faid  Aft  ;  and  alio  from  the  Pe- 
nalties of  an  Act  made  In  the  Thirteenth  find 
Fourteenth  Years  of  the  Reign  of  King  Charles  IL 
entitled,  An  Aci  for  preventing  Mifchief-:  that  may 
arife  by  certain  Perfons  (called  Qiialcers)  rejufmg  to 
take  Lazvful  Oaths  ;  and  enjoy  all  other  the  Bene- 
fits, Privileges  and  Advantages,  under  the  like 
Limitations,  Proviib's  and  Conditions,  which  any 
other  Diifenters  (hall,  or  ought  to  enjoy  by  virtue 
of  this  Act. 

'  Provided  always,  and  be  it  enafted  by  the  Au- 
thority aforefaid,  That  in  cafe  any  Perfon  fliall  re- 
fufe to  take  the  (aid  Oaths,  when  tender'd  to  them, 
which  every  Jaftice  of  the  Peace  is  hereby  empow- 
er'd  to  do,  fuch  Perfon  fliall  not  be  admitted  to 
make  and  fubfcribe  rheTwo  Declarations  aforefaid, 
tho'  required  thereunto  either  before  any  Jaftice  of 

'  the 


xjop. 


Jor  High-Crimes  and  Mifdemeanors. 


c 
( 
i, 
(. 
<. 
( 
( 

< 

c 
( 
( 
c 

< 

c 
I 

i 


the  Peace,  or  at  the  General  or  Q^iarter  Sefli- 
on?,  before  or  after  any  Convidion  of  Popifh  Re- 
cul'iincy,  as  aforefaid,  iinlels  fuch  Perfon  can  with- 
hi  Thirty  one  Days  at'rer  inch  Tender  of  the  De- 
clarations to  him,  produce  Two  fufficient  Prote- 
Ixant  W'icnelTes,  to  teftify  upon  Oath,  that  they 
believe  him  to  be  a  Proteftant  Dillenter,  or  aCer- 
tilicate  under  the  Hands  of  Four  Proteftants  ivho 
are  conformable  to  the  Church  of  England,  or 
have  taken  the  Oaths,  and  fubfcribed  the  Decla- 
ration above-mentioned;  and  (hall  a!fo  produce  a 
Certificate  under  the  Hands  and  Seals  of  Six,  or 
more,  fufficient  Men  of  the  Congregation  to  which 
he  belongs,  owning  him  for  one  of  them. 
*  Provided  alfo.  And  be  it  enafted  by  the  Autho- 
rity aforefaid,  That  until  fuch  Certificate  under 
the  Hands  of  Six  of  his  Congregation  (as  afore- 
faid) be  produced,  and  Two  Proteftant  VVitnefles 
come  to  atteft  his  being  a  Proteftant  DilTenter,  or 
a  Certificate  under  the  Hands  of  four  Proteftants 
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corny,  or  to  the  Juftices  of  the  Peace,  at  the  Ge- 
neral or  Quarter  SefTions  of  the  Peace,  for  the 
County,  City,  or  Place  in  which  fuch  Meeting 
(hall  be  held,  ^and  regiftred  in  the  faid  Biftiop's 
or  Archdeacon's  Court  refpeftively,  or  recorded  at: 
the  faid  General  or  Qiiarter  Seffions ;  the  Pvegifter 
or  Clerk  of  the  Peace  whereof  refpeSively,  is 
hereby  required  to  regifter  the  fame,  and  to  give 
Certificate  thereof  to  fuch  Perfon  as  (hall  demand 
the  fame  ;  for  which  there  iTiall  be  none  greater 
Fee  nor  Reward  taken,  than  the  Sum  of  Six- 
Pence. 


Mr.  Dodci  The  next  is  the  Queen's  Letter  to 
the  Bifliops  :  We  have  it  from  the  Cotton  Library, 
and  a  Perfon  iiere,  that  has  the  Cuftody  of  it,  and' 
proves  it  a  True  Copy. 

T]]tn  Mr.  Rawlinfon  -uiai  S-wom. 

Mr.  Dodd.     Pray  give  my  Lords  an   Account, 


(as  aforefaid)   be  produced,    the  Juftice  of  the  whether  you  examin'd  that  Paper ;  and  where;  and 

Peace  (hall,  and  hereby  is  required  to  take  a  Re-  vvhether  it  be  a  True  Copy. 

cognizance  with  Two  Sureties,    in  the  Penal  Sum         RazuUnjon.     I  examin'd  it  in  the  Cottun  Library, 

of  Fifty  Pounds,  to   be  levied  of  his  Goods  and  ^"^  (Errors  excepted)  I  believe  it  a  True  Copy. 
Chattels,  Lands  and  Tenements,  to  the  Uie  of         Mr.  Dodd.     Do   you  believe   it    to  be   a  'I'rus 

the  King  and  Qiieen's  Majefties,  their  Heirs  and  Copy  ? 


Succefl'ors,  for  his  producing  the  fame;  and  if  he 
cannot  civefuch  Security,  to  commit  him  to  Pri- 
fon,  there  to  remain  until  he  has  produced  fuch 
Certificates,  or  Two  Witnefles,  as  aforefaid. 
'  Provided  always.  And  it  is  the  true  Intent  and 
Meaning  of  this  Aft,  That  all  the  Laws  made  and 
provided  for  the  frequenting  of  Divine  Service  on 
the  Lord's  Day,  commonly  called  Sunday,  (hall  be 
ftiU  in  Force,  and  executed  againft  all  Perfons 
that  oftend  againft  the  faid  Laws  ;  except  fuch 
Perfons  come  to  fome  Congregation,  or  Aflembly 
of  Religious  Wor(hip,  allowed  or  permitted  by 
this  Act. 

*  Provided  always.  And  be  it  further  enaded  by 
the  Authority  aforefaid,  Thar  neither  this  Ad:, 
nor  any  Claufe,  Article,  or  Thing  herein  contain- 
ed, (hall  extend,  or  be  conftrued  to  extend,  to 
give  any  Eafe,  Benefit  or  Advantage,  to  any  Pa- 
pift,  or  Popi(h  Recufant  whatfoever ;  or  any  Per- 
*  Ion  that  (hall  deny,  in  his  Preaching  or  Writing, 
the  DoiSrine  of  the  Blefted  Trinity,  as  it  is  decla- 
red in  the  aforefaid  Articles  of  Religion. 
'  Provided  always.  And  be  it  enafted  by  the  Au- 
thority aforefaid,  That  if  any  Perfon  or  Perfons, 
at  any  Time  or  Times  after  the  Tenth  Day  of 
June,  do  and  ihall,  willingly  and  of  purpofe,  ma- 
licioufly  or  contemptuoufly,  come  into  any  Ca- 
thedral or  Pari(h  Church,  Chapel,  or  other  Con- 
gregation permitted  by  this  Aft,  and  difquiet  or 
difturb  the  fame,  or  mifufe  any  Preacher  or  Teach- 
er ;  fuch  Perfon  or  Perfons,  upon  Proof  thereof 
before  any  Juftice  of  Peace,  by  Two  or  more  fuf- 
ficient Witneftes,  (hall  find  Two  Sureties,  to  be 
bound  by  Recognizance  in  the  Pena)  Sum  of  Fifty 
Pounds ;  and  in  Default  of  fuch  Sureties,  fhall  be 
committed  to  Prifon,  there  to  remain  till  the  next 
General  or  Quarter  Seftions ;  and  upon  Conviftion 
of  the  faid  Orfence  at  the  faid  General  or  Quarter 
SefTions,  fliall  fufter  the  Pain  and  Penalty  of  Twen- 
ty Pounds,  to  the  Ufe  of  the  King  and  Qiieen's 
Majefties,  their  Heirs  and  SucceflTors. 
'  Provided  always.  That  no  Congregation  or  Af- 
fembly  for  Religious  Worfiiip,  fliall  be  permitted 
or  allowed  by  this  Aft,  uniil  the  Place  of  fuch 
Meeting  fhall  be  certified  to  the  Bi(hop  of  tne 
Diocefe,  or  to  the  Archdeacon  of  that  Archdea- 


Ra-wlinfon.     Yes,  I  do  believe  it. 


Clerk  reads.]  '  A  Letter  from  the  Qiienes  Ma- 
*  J^fiy->  f^tit  to  the  Bifiopps  through  England, 
'  for  the  fuppreffing  of  the  Exercije  called  Prophe- 


Cotton  Li- 
brary,   Cleo- 
patra,   F.    2. 
jol.  287,  288, 
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cyang. 

RIGHT  Reverend  Father  in 
God,    We  greete  you   well. 
We  hear  to  our  great  Griefe,  that 
in  fundry  Parts  of  our  Realme  there 
are  no  fmall  Numbers  of  Perfons 
prefuming    to    be  Teachers    and 
Preachers  of  the  Church,  tho'  nei- 
ther iafulie  thereunto  called,  no  yet  for  the  fame,' 
which  contrary  toourLawseftabIi(hed  for  the  pub- 
lique  Devine  Service  of  Almightie  God,  and  the 
Adrniniftration  of  his  holie  Sacreement  within  this 
Church  of  England,   doe  dailie  demife,    imagine, 
propound  and  put  in  execution  fundrie  new  Rites 
and  Forms  in  the  Church,  as  well  by  their  preach- 
ing, readings,  and  miniftring  the  Sacraments,  as 
well  by  procureing  unlawful  Affemblies  of  a  great 
Number  of  our  People  out  of  either  their  ordina- 
ry Pari(hes,  and  from  Place  far  diftant  ;  and  that 
alfo  of  fome  of  good-will,  calling  (though  there- 
in not  well  advifed)  to  be  Hearers  of  their  Dif- 
putations,  and  new  devifed  Opinions  upon  points 
of  Devinities,  farre  and  unmeete  of  unlarge  Peo- 
ple ;    which  manner  of  Invafions   they  in  fome 
places  call  Prophefiings,  and  in  fome  other  places 
Exercifes.     By  which  manner  of  Aflemblies  greac 
Numbers  of  our  People,  efpecially  the  vulgar  fort, 
meete  to  be  otherwife  ouccupied  with  honeft  La- 
bour for  there  Labour  for  there  Li  vi  nge,  are  brought: 
to  Idlenefs,  and  feduced,  and  in  a  manner  fchif- 
matically  devided  amongft  themfslves  into  varie- 
tie  of  danngrous  Qpinious,  not  only  in  Towns  and 
Parifties,  but  even  in  fome  Families'  ;   and  manl- 
feftly  thereby  incorragea  to  the  Violation  of  our 
Laws,  and  to  the  Breach  of  common  Order,  and 
finalie  to  the  Offence  of  all  our  quiett  Subjefts 
that  defire  to  ferve  God  according  to  the  uni- 
forme  Orders  otf  eftabli(hed  in  the  Church  wher- 
of  the  Sequele  cannot  be  but  over- dangerous  to  be 
fuffered.     Wherfore,  confidering  it  (hould  be  the 

'  Duty 
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Duty  of  the   Bifnopn.-^.  be-.ng  tiic  pnncipal  orci-     ^ 
nary  Officers  in  the  Church  oi  God,  as  you  aie     ^ 
once    to  {e'i  this  Dillioners  againft  the  Honor  ot    ^ 
God',  nnd  the  Qitietnefs  of  the  Church  retormed :     ^ 
And'  that  we  iee  that  by  the  Increale  of  thele,     ^ 
through  Sufferance,  qreac  danger  may  enlue  even     ^ 
to  the  decav   of  the  Crifiianne   Faithe,    whcreoi     ^ 
ue  are  by  God  appointed  the  Defender;  behdes    ^ 
the  other  Inconveniences,  to  the  difturbance  of 
our  peaceable  Government.   We  therefore,  accor- 
ding  to  Authoritie    we   have,    do  Charge    and 
Command  you,  as  the  Bifhopp  of  that  Dyocefle, 
with  all    manner  of  Diligence,    to  take  Order 
through  your  Dioceffe,  as  well  in  Places  exempt 
as  otherwife  ;  that  no  manner  of  Publique  and 
Devine  Service,  nor  other  Form   of  th'  Admini- 
ftration  of  the  Holy  Sacraments,  nor  any  other 
Rightes  or  Ceremonies  be  in  any  ibrt  ufed  in  the 
Church,  but  direftlie  according  to  the  Orders 
efiablifi-ed  by  our  Laws.     Nether  tiiat  any  maner 
of  Perfon   be   iuffred  within   your   Dioceffe    to 
preach,  teach,  read  or  ani  exercife  any  Funftion 
in  the  Church,  but  fuch  as  (hall  be  lawfully  Ap- 
proved and  Licenfed,   as  Perfons  able  for  their 
Knowledge,  iM  conformable  to  the  Miniftrie  m 
the  Rites  and  Ceremonies  of  the  Churchof  Eng- 
land.    And  where  there  (hall  not  be  fufEcient  able 
'  Perfons  for  Learning  in  any  Cures,  to  preach  or 
■  inftrua  their  Cures  as  were  requifet,  there  (hall 
'  you  lymitte  the  Curates  to  read  the  publique 
'  Homlines,  according  to  the  Injunftions  heretofore 
'  by  us  given  for  like  Caufes  :    And  furthermore 
'  confidering,  for  the  great  Abufe  that  have  byn  in 
'  fundrie  Places  of  our  Realme,  by  realon  of  our 
»  forfaid  Aflemblies  called  Exercifes,  and  for  that  the 
'  fame  are  nor,  nor  have  not  been  Appointed  nor 
'  Warranted  by  us  or  by  our  Laws,  we  Will  and 

*  ftraightlie  Charge  you,  that  you  do  charge  the 
'  I'ame^  forthwith  to  ceafe,  and  not  to  be  ufed  :  But 
'  if  any  (hall  attempt,  or  continew  or  renew  the 

*  fame.  We  will  you  not  onlie  to  committe  there- 
«  unto  Prifon,  as  Maynteyners  of  Diforders,  but  al- 

*  fo  to  advertife  Us  or  our  Counfaile  of  the  Names 

*  and  Qualities  of  them,  and  of  their  Mayntainers 

*  and  Abbettors,  that  theupon  for  better  Example 

*  their  Puni(hment  may  be  more  (harp  for  their  Re- 
«  formation.  And  in  thefe  things  we  charge  you  to 
'  be  fo  careful  and  villiant,  as  by  your  Negligence  if 
'  we  fhould  hear  of  any  Perfon  attempting  to  fend 
'  in  the  Premifles  without  your  Correccion  or  In- 
'  formation  to  us,  ive  be  not  forced  to  make  fome 


felf,  and  alio  by  divers  of  your  Honorable  Lord- 
iViips  in  Her  Nanie,  to  fupprefl'e  all  thofe  Exerci- 
fes within  my  Province,  that  are  commonly  called 
Piophefies;  but  I  do  proteft  before  God,  the  Judge 
of  all  Hartes,  that  I  did  not  of  any  Scubbernneis 
or  \\'ilfulneis  rcfufe  to  Accompliili  the  fame,  but 
onlye  upon  Confcience  ;  for  that  I  found  fuch 
kind  of  Exercife  fet  down  in  the  Holie  Scriptures, 
and  the  ufe  of  the  fame  to  have  concynued  in 
the  Primitive  Church,  and  was  perfvvaded  thac 
(the  Abufes  being  refornied  which  I  always  ofier'd 
my  felf  ready  to  Labour  in)  the  faid  Exercife  might 
yet  ferve  to  the  great  ProfEtt  of  the  Church,  and 
feared  that  the  utter  fuppreffing  of  them  would 
bread  Offence,  and  therefore  was  a  moft  humble 
Suter  unto  Her  Majeftie,  thac  I  might  not  be 
made  the  chiefe  Inftrument  in  fupprelfing  the 
fame  :  Yet  not  prejudicing  or  condemning  any 
that  in  refpect  of  Pollicie  or  otherwife  (liould  be 
of  contrary  Judgment,  or  being  of  Authority, 
(hould  fupprels  them  :  For  I  know  right  well,  that 
there  be  fome  things  of  that  Nature,  wherein  di- 
verfeMeu  may  beof  diverfcOpinicns,and  abownd 
their  owne  Scnfe,  (bciig  not  repugnant  to  the 


in 


'  Example  or  Reformation  of  you,   according  to 
'  your  Deferts. 

G'ruen   under    our  Signet,     at   our    Manmr    of 
Greenwich,  the  -jth  of  May,  1577. 

Mr.  Phipps.  Your  Lordfhips  obferve,  this  is  a 
Letter  from  Queen  EIiz,abeth  to  the  Bi(hops,  taking 
Notice  of  the  Danger  that  might  arife  from  the 
Prophefyings,  and  directs  them  to  take  care  to  fup- 
prefs  thofe  unlawful  Affemblies  ;  and  now  we  will 
read  to  your  Lordfhips  the  Letter  from  the  Arch- 
bifhop  to  the  Council,  wherein  he  tells  them,  that 
he  could  not  comply  with  Her  Majefty's  Com- 
mand. '  - 

Clerk  Reads."] 

To  the  Lords  of  the  Prlvy-Coiincit. 

I  G  H  T   Honorable  and  my  finguler  good 
Lords  ;  I  cannot  deny  but  that  I  have  been 
!  commanded  both  by  the  Queries   Majeftie  her 


Analogic  of  Faith)  without  any  Prejudice  to 
their  Salvation,  or  any  Prejudice  of  ether  to  other. 
Notvvithftanding  hoivfoever  others  being  other- 
wife  perfvvaded,  might  fafeiy  do  yt ;  yet  I 
thought  it  not  fd'e  for  me  (being  fo  perfwaded 
in  Minde)  to  be  the  Doer  of  that  whereof  my 
own  Heart  and  Confcience  would  condemn  me. 
And  whereas  1  ha\e  fufteyned  the  Reftraint  of  my 
Libertie,  and  Scqueftration  of  my  Jurifdiftion 
nowe  by  the  fpace  of  lix  Monethes,  I  am  fo  farre 
from  Repininge  thereat,  or  thinkinge  my  felf  ia- 
juroufly  or  hardlie  dealt  withal  therein  at  Her 
Mjjefties  Hands,  that  I  do  thankfully  Embrace, 
and  franklie,  with  all  Humilitie,  acknowledge  her 
Princely,  Gracious,  and  Rare  Clemencie  towards 
me,  who  having  Authorttie  and  Power  to  have 
ufed  greater  and  (harper  Severitie  againffe  me, 
and  for  good  Pollicie  and  Example  thinking  it  fo 
expedient,  hath  notwithftanding  dealt  fo  merci- 
fuUie,  myldelye,  and  gentlic  with  me.  But  the 
greateft  Griefe  that  ever  I  have  had  or  have,  is  the 
Lofs  of  Her  Majefties  Favour,  and  the  fulleyninge 

■  of  the  Difpleafure  of  fo  gracious  a  Soveraigne,  by 

■  whom   the  Church  and  Realm  of  Englmde  hath 
been  fo  longe  and  fohappilie  Governed  ;  and  by 

'  whom  my  felf  privatelie  and  fpeciallie  above  other 
'  Subjefts  have  received  fo  many  and  fo  great  Be- 
'  nefitts  above  all  my  Defervings,  for  the  recovery 
'  of  whofe  gracious  Favour,  I  mofl:  humbly  befeech 
'  your  Lordfliips  to  be  a  meanes  to  Her  Majeftie  for 

*  me  :  The  which  obteyned,  I  (hall  efteme  far  a- 
'  bove  all  wordly  Benefits  whatfoever.  And  I  pro- 
'  teft  here  before  God  and  your  Honours,  that  not 
'  onely  my  dewtifull  and  humble  Obedience  to 
'  Her  Majeftie  fliall  be  fuche,  as  She  (hall  have  no 
'  Caufe  to  Repente  Her  of  Her  gracioufe  Goodnefs 

*  and  Clemencie  fliewed  unto  me ;  but  alfo  that 
'  by  mofte  fcrvente,  heartie,  and  daihe  Prayer  (as 

*  I  have  done  hitherto)  fo  1  vvill  contynew,  accor- 
'  dinge  to  my  bownden  Dewtie,    to   make  mofte 

*  earnefte  Sute  unto  Almightie  God  for  the  longe 

*  Prefervation  of  Her  Majefties  moft  happie  Raigne, 

*  to  the  unfpeakable  Benefitt  of  the  Church  and 
I  Realm  of  England,  Sec. 


2p  Nove7nb, 
1577- 
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Mr.  Dodd.  We  hope  rheCe  Two  Letters  have  fee 
that  Matter  in  a  true  Light,  that  the  Reaion  of  the 
Archbilhop's  Difgrace  was,  for  not  complying  with 
the  Commands  of  the  Qiieen.  We  will  add  no 
more  upon  this  Article,  but  proceed  to  the  Third. 

Mr.  Phipps.  My  Lords,  The  Dates  of  thefe  Let- 
ters are  Material ;  for  your  Lordflnips  take  notice, 
they  were  written  in  the  Year  1577  j  and  Her  Ma- 
jefty's  Commands  for  fupprefling  the  Prophefyings 
not  being  obeyed,  the  Pnyitans  in  few  Years  became 
fo  dangerous,  that  the  Parliament  was  neceffitated 
to  make  the  Aft  of  the  35  th  Year  of  Her  Reign, 
(with  thofe  fevere  Penalties,  who  have  been  fo 
much  cenfured  by  one  of  the  Learned  Managers) 
to  give  a  Check  to  them. 

Mr.  DM.  jX/fY  Lords  The  Third  Article  that 
iVJL  the  Doctor  is  cnarged  with,  is. 
That  he  does  fuggefi  and  affert,  'that  the  Cljiirch  cf 
England  is  in  a  Condition  of  great  Peril  and  Adver- 
Jity  under  Her  Majefty's  Adminiftration  ;  And  that, 
in  o:der  to  arraign  and  blacken  the  Vote  or  Refolution 
of  both  Houfes  of  Parliament,  approved  by  Her  Ma- 
jefty,  he,  in  Oppojition  thereto,  dves  fuggefl  the  CLmrch 
to  be  in  Danger.  And,  my  Lords,  this  we  take  the 
Liberty  totally  to  deny:  The  Dodor  aflerts  no  fuch 
Thing  in  his  Sermon,  nor  hath  it  (as  we  apprehend) 
been  proved  upon  him. 

But  true  it  is,  that  he  aflerts,  That  when  National 
Sins  are  ripened  to  Maturity,  with  other  Immorali- 
ties and  Irr'eligious  Practices  therein  mentioned,  then 
fuch  a  People  and  Church  are  in  very  great  Danger, 
as  we  apprehend,  from  the  Sins  and  Vices  of  wick- 
ed Men.  My  Lords,  This  we  conceive  no  ways  to 
be  oppofice  to  the  Votes  of  the  Two  Houfes  of  Par- 
liament, nor  to  Her  Majefty's  Declaration  :  We 
think  we  have  followed  the  Aft  of  Parliament  of 
the  pth  and  loth  of  King  William,  for  fupprefling 
Blafphemy  and  Prophanenefs,  and  other  Afts  of 
Parliament,  in  aflerting  this  Matter.  It  muft  be 
agreed,  that  the  Church,  as  a  Church  Militant,  is 
always  in  Danger,  till  it  is  a  Church  Triumphant : 
It  is  always  taken  Notice  fo  to  be  ;  fhe  has  many 
Enemies ;  (he  ought  to  be  always  on  her  Guard  and 
Watch,  and  all  good  People  ought  to  pray  for  her 
Support.  The  Prayers  direfted  by  Her  Majefty  to 
be  ufed,  and  that  are  ufed  in  all  Churches,  are,  That 
no  Sedition  may  diflurb  the  State,  nor  Schifm  diJlraSi 
this  Church  ;  and  that  we  all  ought  to  lay  it  to 
Heart,  how  great  Dangers  we  are  in  by  our  unhap- 
py Divifions  :  Thefe  are  the  Prayers  that  are  put 
up  e\'ery  Day  in  the  Churches.  Now  to  objeft 
froni  this,  that  we  look  on  the  Church  to  be  in 
Danger  under  Her  Majefty's  Adminiftration,  is  fo 
direftly  contrary  to  what  the  Doftor  has  afierted  in 
his  Sermon,  wherein  he  does,  as  a  good  and  loyal 
Subjeft,  pray,  and  pray  heartily  for  the  Beft  of 
Qiieens,  that  fhe  may  long  live  for  the  Comfort  and 
Support  of  this  Church  and  Nation  ;  after  this,  one 
would  think,  when  he  has  fo  pofitiveiy  laid  it  down 
in  plain  Words,  there  could  be  no  Ground  to  quar- 
rel with  him  on  this  Head.  And  as  to  that  which 
was  urged  by  one  of  the  Gentlemen  Managers  for 
the  Houfe  of  Commons,  obferving  that  the  Doftor's 
Expreflions  were  taken  out  of  the  La?nentations, 
and  that  when  the  Lamentations  were  written,  the 
King  was  a  Prifoner,  and  the  People  in  Captivity  j 
and  therefore  the  Doftor  intended  the  Parallel  to 
anfwer  the  prefent  Times  :  Surely  no  fuch  Inference 
can  be  drawn  from  thefe  Paflages  :  I  hope  the  Peo- 
ple are  in  no  Captivity  whatfoever  ;  nor  is  our 
Qiieen  (bleffed  be  God)  a  Prifoner.  And  if  ic 
Vol.  V. 
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was  intended  by  the  Gentleman  Manager,  (as  I 
fuppofe  it  was)  that  the  Doftor  herein  meant  the 
Pretender  ;  the  Doftor  utterly  denies  it,  and  has 
all  along  difclaimed  his  Right,  and  afferted  Hci  Ma- 
jefty's Right  in  very  exprefs  Terms.  But  in  this 
Place  cited  by  the  Doftor,  is  reprefented  the  Pro- 
phet's Lamentation  for  the  Sins  of  the  People,  and 
the  Judgments  that  had  overtaken  the  Je-ivs  for 
their  Sins  and  Rebellion.  The  like  Prayers  may 
be  obferved  to  have  been  made  by  King  David,  and 
yet  the  Church  of  the  Jews  was  in  the  greateft 
Profperity  in  his  Time  :  However,  there  is  icarce  a 
Pfalm  but  he  laments  the  Sins  of  the  People,  for 
fear  left  they  fhould  bring  down  Judgments  on  the 
Jezuiflp  Church  and  State,  This  is  pathetically  ex- 
prefs'd  almoft  throughout  all  the  Pfahis. 

As  to  the  Allegation,  That  the  Members  of  both 
Houfes   were    Cunjpiring  the    Ruin    of  the   Church,    he 
totally  denies  it  ;  nor  has  the  Doftor,    in   all   his 
Sermon,  mentioned  the  Votes  of  the  Two  Houfes  : 
Therefore  for  the  Article  to  charge  the  Doftor  with 
afterting ,     that    the   Members   of  both    Houfes,    -who 
pafs'd  the  Vote  relating   to   the  Danger  cf  the  Church, 
■were  Confpiring  her  Ruin,   when  they  Vited  her  cut  cf 
Danger,  is  a  miftakcn  Fact.     That  Vote   was  al- 
moft Four  Year  ago.    There  could  be  no  Reafon  to 
think  he  reflefted  on  that  Vote  ;  nor  is  there  any 
Thing  that  can  induce  your  Lordftiips  (as  we  hum- 
bly apprehend)  in  the  Doftor's  Sermon,  to  beUeve 
fuch  a  Charge.     The  Paflage  in  the  Doftor's  Ser- 
mon relates  to  the  Wars  in  the  late  Times:     And 
as  in  thofe  Days  there  were  many  ill  Men,   and 
God  permitted  them  to  bring  their  ill  Defisns  about ; 
fo  it  is  plain,  that  there  were  many  good  Men  in- 
nocent, as  my  Lord  Clarendon  exprelfes  it,  that  had 
no  fuch  ill  Defigns.     Now,   when  your  Lordfhips 
and  the  Commons  pafs'd  that  Vote,   no  doubt  it: 
was  a  juft  Vote,  and  gave  a  great  Satisfaftion  :  Buc 
no  body  could  expeft  that  Paflage  to  be  turned  on 
the  Doftor,  as  a  Refleftion  on  your  Lordfhips,  the 
Commons,    and  Her  Majefty,    in  relation  to  that 
Vote.     But  what  he  reflefts  upon  is  quite  another 
Thing:  He  takes  notice,  that  the  Church  is  in  Dan- 
ger   from  evil  Men,   from  evil  Praftices,  and  evil 
Books  that  are  daily  publifhed.  We  hope  your  Lord- 
Ihips  will  not  take  it,  that  when  we  urge  this,  we 
intend    to   refleft   either   on   the  Paftors    of   the 
Church  ,    or  the  Miniftry  of  the  Qiicen ;   for  ic 
would  be  hard,  that  they  fliould  be  anfwerable  for 
all  thofe  Pamphlets,     But  when  fuch  are  publiftied 
to  poifon  the  Notions  of  the  People,  and  a  Mini- 
fter  in  the  Pulpit  takes  notice  of  them,  to  prevent 
the  ill  Confequences  of  them  ;    whether  this  can 
have  fuch  a  Conftruftion  as  has  been  contended  for, 
we  may  fafely  fubmit  to  your  Lordfliips.-    The  now 
afterting  the  Chriftian  Faith  to  be  in  Danger  by 
Vice  and  Irreligion,  cannot  be  contrary  to  the  Votes 
in  the  Articles  alledged,  nor  afteft  him,  who  makes 
the  Aflertion,    with  any  Crime,  or  (as  we  think) 
fubjeft  him  to  any  Puniftiment, 

My  Lords,  W"e  fhall  be  the  fliorter  in  opening 
this  Article,  becaufe  we  fear  we  fliall  be  very  long 
in  our  Evidence  upon  this  Head  ;  we  fhall  produce 
and  give  in  Evidence  feveral  Books  that  daily  come 
out,  which  contain  the  higheft  Blafphemy,  Irreligion 
and  Herefy  that  can  be  publifhed.  I  will  not  take 
upon  me  to  open  them,  they  are  fo  horrid,  I  leave 
the  Paflages  to  be  read,  that  your  Lordfhips  may 
fee  what  Grounds  there  are  for  a  Preacher  in  the 
Pulpit  to  take  Notice  of  thefe  Matters,  When  the 
Church  is  run  down,  the  Clergy  vilify 'd  ;  when 
they  tell  us  a  grey  Coat  has  as  much  Authority  to 
5   F  ad  mi- 
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adminifter  the  Sacrament  as  a  black  Coat ;  and  that 
a  Country-Man  may  make  as  good  a  Piieft  as  the 
Parfon  of  the  Parifti ;  thefe  Things  may  excnfe  the 
Zeal  of  the  Doclor  in  fo   warmly   Reprehending 

them. 

We  {ball  read  abundance  of  this  fort  of  Learn- 
ing, and  we  (hall  do  it  only  to  fliew  that  there  was 
Reafon  for  the  Doftor  in  the  Pulpit  to  forewarn 
the  People,  to  caution  them  that  they  may  not  have 
ill  Impreffions  made  upon  them,  by  fuch  wicked  and 
fcurrilous  Writings.  We  fliall  humbly  offer  our 
Evidence  to  your  Lordftiips,  and  then  fubmit  this 
Article. 

•.  ,  7,7  •  TV  /T  Y  Lords,  I  am  now  to  fpeak  to 
Mr.  Phpps.  JYI  ^j^g  ^j^jj.^  ^^fi^.lg  exhibited  by 

the  Commons  of  Great  Britain  againft  Dodor  Sa- 
cheverell :  And  I  humbly  beg  your  Lordfhips  Pa- 
tience, while  I  take  Notice  of  the  feveral  Branches 
of  this  Article,  and  fhew  your  Lordfliips,  that 
the  Dodor  is  not  guilty  of  any  Offence  therein 
charged. 

As  to  fuch  Part  of  this  Article  as  charges  the 
Doftor,  That  he  doth  jaljly  and  feditioitjly  ftiggefl  and 
ajfert,  that  the  Church  of  England  is  in  a  Condition  of 
great  Peril  and  Adverfity  under  Her  Majeji/s  Admi- 
niftration  ;  and  that  to  arraign  and  blacken  the  Vote 
and  Refohtion  of  both  Houfes  oj  Parliament,  approvd 
ly  Her  Majefiy,  he,  in  Oppojition  thereto,  doth  fuggeft 
the  Church  to  be  in  Danger  : 

I  beg  Leave  to  take  Notice,  that  the  Firfl  Part 
of  the  Fourth  Article  explains  this  Branch  of  the 
Third    Article,    and   fliews    what  the   Commons 


profejfed   Enemies 
pretended   Friends 


;    but,    zvhich 
and    Falfe     B>  e- 


ts 


not    only    by    our 
ivorfv  ,    by    our 
thrcii. 

This  is  the  Palfage  which  is  chiefly  infilled  on  to 
make  good  this  Branch  of  the  Article.  My  Lords, 
Is  there  not  too  much  Truth  in  this  Claufe  ?  Hath 
not  the  Communion  of  the  Church  been  rent  and 
divided  by  fome  Faftious  and  Schifmatical  Teachers 
in  Separate  Congregations,  who  have  no  Orders  ac 
all  ;  and  by  others  who  refufe  to  take  the  Oaths, 
and  will  not  comply  with  the  Aft  of  Toleration  ; 
by  Popifh  Priefts,  ^vho  have  drawn  away  Peribns 
from  our  Communion  to  their  Church  ?  Have  noc 
her  Sacred  Orders  been  denied  and  vilifyed  by  the 
Papifts,  who  pretend  Archbifhop  Parker  was  con- 
fecrated  at  the  Nags-Head  ?  Are  not  her  Alters  and 
Sacraments  proftituted  to  Atheifts,  Deiils  and  So- 
cinians,  who  communicate  to  qualify  themielves 
for  Offices  and  Places  of  Trufl;  and  yet,  Is  there 
any  thing  in  this  Claufe  can  fupport  this  Article  ? 
Are  thefe  Evils  charged  upon  Her  Majefly ;  or  is  ic 
afferted,  that  thefe  Mifchiefs  are  owing  to,  or  pro- 
ceed from  Her  Majefly's  Adminiftration  ? 

The  next  Paragraph  cited  to  maintain  this  Article, 
is  in  the  14th  Page,  where  the  Doftor  fays,  In  f}jvrt, 
as  the  Englifh  Government  can  never  be  fecure  on 
any  other  Principles,  but  firitlly  thofe  of  the  Church 
of  England  ;  fo  J  xviU  be  bold  to  fay,  where  any  Part 
of  it  is  trufted  in  Perfons  of  any  other  Motions,  they 
mujl  be  falfe  to  themfehes,  if  they  are  true  to  their 
Trtijls  ;  or  if  they  are  true  to  their  Opinions  and  In- 
tereft,  mufl  betray  that  Government  they  are  Eneimes 
to   upon  Principle.      Indeed.,    we    mud    do  them   that 


meant  by  the  Church  being  in  Danger  under  Her     'Juftice ,  to    confefs ,    That  fime   the  Setlarifts  have 


Majefty's  Adminiftration  "•  For  the  Firfl  Part  of 
the  Fourth  Article  fays,  That  the  DoBor  fuggejis, 
that  her  Majejiys  Adminiftration  in  Eccle/taflical  and 
Civil  Affairs,  tends  to  the  DeftruBion  of  the  Conflttu- 
tion.  So  that  by  charging  that  the  Doftor  aflerts 
the  Church  is  in  Danger  under  Her  Majefty's  Ad- 
miniftration, it  muft  be  intended  that  he  afferts 
the  Church  to  be  in  Danger  by  Reafon  of  Her  Ma- 
jefty's Adminiftration.  And  ^therefore  if  there  be 
any  ExprelTion  in  the  Doftor's  Sermon  which  fug- 
gefts  the  Church  to  be  in  Danger  ;  yet  if  it  be  not 
alfo  therein  aflerted  that  the  Danger  proceeds  from 
Her  Majefty's  Adminiftration,  the  Doftor  cannot 
be  an  Oftender  *vithin  the  Meaning  and  Intention  of    Danger  by  Her  Majefty's  Adminiftration  :  He  only 


found  a  way  (which  their  Fore-fathers,  God  kmws^  as 
wicked  as  they  were,  would  have  abhorrd)  to  fwallow 
not  only  Oaths,  but  Sacraments,  to  qualify  themfehes 
to  get  into  Places  and  Preferments ;  thefe  fanBify'd 
Hypocrites  can  put  on  a  fhew  of  Loyalty,  and  feem 
tolerably  eafy  in  the  Government,  if  they  can  ingrojs 
the  Honours  and  Profits  of  it  .-  But,  let  Her  Maje- 
fly  reach  out  Her  little  Finger  to  touch  their  Loins^ 
and  thefe  Sworn  Adverfaries  to  Pafjive  Obedience, 
and  the  Royal  Family ,  fhall  fret  themfehes ,  and 
Curfe  their  Queen  and  their  God,  and  [hall  look 
upwards. 

Here  is  not  one  Word  of  the  Church  being  in 


fliews  the  Danger  the  EngUJij  Government  may  be 
in  by  Occafional  Conformifts  put  into  Offices  and 
places  of  Truft.  For  Occafional  Conformifts,  who 
are  Difl'enters,  Republicans,  Atheifts  and  Deiils, 
that  communicate  only  to  qualify  themfehes  for 
Places,  if  they  are  true  to  their  Opinions,  cannot 
be  true  to  the  Church  of  England  in  which  they 
communicate,  cannot  be  trtie  to  the  Government 
by  which  they  are  entrufted  in  fuch  Offices  ;  for 
they  will  be  always  promoting  their  own  Principles 
/without  confining  it  to  the  exprefs  Defign  of  the  Place,  in  Religion,  and  their  own  Forms  of  Government 
tho'  it  were  very  obvious  to  draw  a  Parallel  here  be-  in  the  State. 
twixt  the  fad  Circmnftances  of  the  Church  of  Co- 
rinth formerly,  and  of  the  Church  of  England  at  pre- 
fent  ;  wherein  her  Holy  Communion  has  been  rent  and 


this  Article  :  And  the  Doftor  denies,  that  he  hath 
aflerted  any  thing  in  his  Sermon,  from  whence  any 
fuch  Suggeftion  can  be  inferred. 

To  give  your  Lordftiips  full  Satisfaftion  in  this 
Point,  I  fliall  firft  take  Notice  of  the  feveral  Claufes 
in  the  Doftor's  Sermon  at  St.  Paul's,  which  have 
been  cited  to  make  good  this  Article. 

The  firft  Paifage  quoted  for  this  Purpofe,  is  in 
Page  the  5  th,  where  the  Doftor  thus  exprefleth 
himfelf  :  I  fJjall  take  the  Expreffton  in  its  full  Latitude, 


divided  by  faBious  and  fchifmatical  Impoftors 
pure  DoBrine  has  been  corrupted  and  defiled ;  her 
Primitive  Worfl)ip  and  Difcipline  prophaned  and 
ahufed ;  her  facred  Orders  denied  and  vilified ;  her 
Priefts  and  Profejfors  (like  St.  Paul)  calumniated^ 
niifreprefented  and  ridiculed;  her  Altars  and  Sacra- 
ments proftituted  to  Hypocrites ,  Deifts ,  Sccinians 
and  Atheifts ;  and  this  done,  I  wifl)  I  could  not  fay, 
mthout    Dijcouragementy   I  am  Jure  viith  Impunity^ 


Both  Lords  and  Commons  were  of  Opinion,  ic 
was  not  fafe  to  truft  Occafional  Conformifts  with 
the  Guardianfhip  of  our  Church  or  Crown,  when 
they  agreed  to  the  Bill  for  preventing  Occafional 
Conformity,  which  Enafts,  That  if  any  Perfon, 
who  had  any  Office  Civil  or  Military,  or  any  Cvmmand 
or  Place  of  Truft  under  Her  Majefty  ;  or  if  any  Per- 
fon bearing  any  Office  of  Magistracy,  or  Place  of 
Truft  in  Corporations,  who  by  the  Laws  are  obliged 
to  receive  the  Sacrament  of  the  Lories  Supper,  ac- 
cording to  the  Rites  and  Ufage  of  the  Church  of 
England,    (hwld  after  their  AdmifTton  into  their  re- 
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during  their  Continuance  in  fuch    cannot  be  imagined,  nor  is  k  averted  by  the  Do- 

tftor,  that  fuch  Schifm  (hould  grow  to  fuel:  a  Head 
as  to  endanger  the  Church,  during  Her  Mgjeftv's 
happy  Adminiftration  ;  yet,  what  ill  Confequence 
It  may  be  to  the  Church  in  another  Age,  no  Body 
can  pretend  to  know,  tho'  every  Body  may  have  too 
much  Reafon  to  fear. 

So,  my  Lords,  when  Men  attack  the  Articles  of 
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fpeSiive  Offices,  and 

offices ,  refort  unto  any  Conventicle ,  AJfembly  or 
Meeting,  under  Colour  or  Pretence  of  any  Exercife 
of  Religion,  in  any  other  Manner  than  according  to 
the  Liturgy  and  PraElice  of  the  Church  of  England, 
they  fhould,  being  ccnviEied  thereof,  be  difabkd  from 
henceforth  to  hold  fuch  Office  or  Offices.  I'hough  this 
was  never  Enafted  into  a  Law,  yet  as  it  was  the 


Opinion  of  both  Houfes  of  Parliament,  I  beg  Leave     our  Religion  and  our  Homilies,  and  reprefent  them 


to  offer  it  as  a  Reafon,  to  conform  what  the  Dodor 
hath  averted. 

My  Lords,  I  (ball  trouble  your  Lordfhips  only 
with  one  Paffage  more,  which  was  urg'd  to  prove 
this  Article,  which  is  in  Page  the  15  th,  where  the 
Doctor  hath  thefe  Words,  To  lay  before  you  the  great 
Peril  and  Mifchiefs  of  thefe  Falfe  Brethren  in  Church 
and  State  ;  -which  I  fhall  endeavour  to  do,  by  proving 
that  they  "weaken,  undermine ,  and  betray  in  them- 
felves,  and  encourage,  and  put  it  into  the  Power  of 
cur  profefs'd  Enemies,  to  overturn  and  dtflroy  the 
Confltttition  and  Eflablifhmmt  of  both.  Thefe  Falfe 
Brethren  are  the  Occaiional  Conformifts  mention'd 
in  the  Page  preceeding. 

I  heartily  wifti,  that  all  who  communicate  in  the 
Church,  were  true  Sons  of  the  Church  ;  but  if,  as 
the  Doctor  fuggefts,  there  are  any  that  communi- 
cate at  her  Altars,  who  difown  her  Miflion,  who 
refufe  to  comply  with  her  Liturgy,  and  are  Enemies 
to  her  Conftitution  ;  if  Arians  Socinians,  Deifts, 
and  almoft  all  Diflenters,  and  other  Enemies  to  the 
Church,  communicate  with  her  to  get  Places  and 
Preferments  in  Church  and  State,  what  Prejudice 
the  Church  may  receive  from  fuch  Falfe  Brethren, 
I  fubmit  to  your  Lordfliips  Judgment  ;  begging 
Leave  only  to  offer  to  your  Lordlhips,  what  was 
faid  by  the  Commons  at  a  Conference  with  your 
Lordfhips,  upon  the  Bill  for  preventing  Occafional 
Conformity  ;  and  which,  I  hope,  in  an  Impeach- 
ment by  the  Commons,  will  have  fome  Weight 
with  your  Lordthips. 

The  Commons  upon  that  Conference  were  plea- 
fed  to  take  Notice,  "  That  when  the  Corporation- 
*'  A&.  was  made,  the  Parliament  had  frefh  in  their 
"  Minds  the  Confufions  and  Calamities  that  had 


as  Spurious  ;  when  they  call  the  Doftiine  of  Non- 
Refiftance  and  Paffive  Obedience  a  Blafphemous 
Doarine,  what  Lifluence  that  may  have  hereafter 
upon  our  Government  both  m  Church  and  State, 
your  Lordfhips  are  the  beft  Judgts. 

I  fubmit  to  your  Lordfhips,  if  i-he  Queen  can  be 
fafe,  when  it  fhall  be  averr'd  in  Print,  that  there  is 
one  on  the  other  Side  of  the  Water  that  is  a  Jure 
DivinoK'ing,  and  hath  an  Hereditary  Right.  Can 
the  Queen  or  Church  be  fafe,  when  all  the  whole 
Adminiftration  is  vilify 'd  and  abus'd  as  it  is  in  the 
Obfervator,  in  this  Manner  ?  Countryman  asks  the 
Queflion,  Have  you  any  more  Knaves  to  talk  of  ? 
Obf  Honefl  Countryman,  What  would  you  have  me 
to  do  ?  IfJtnufl  run  through  all  the  Lifts  of  Knaves,  I 
mufl  bring  in  all  the  Courts,  all  the  Employments,  all 
the  Claffes  of  Publick  Affairs  in  the  Nation. 

Can  the  Queen  be  fafe,  when  the  Murther  of 
King  Charles  the  Firft  is  juflify'd  in  Print,  by  the 
Review  and  Obfervator  ?  When  the  I  Vet  Martyrdom 
of  King  Charles  the  Firft,  and  Dry  Martyrdom  of 
King  Jafnes  the  Second  are  faid  to  be  all  one,  and  no 
Difference  between  them  ?  I  fay.  How  can  Her  Ma- 
jeffy  be  fafe,  when  fuch  Rebellious  Princ;ples  are  fo 
publickly  avowed  ?  And  if  Her  Majefty  be  in 
Danger,  Can  the  Church  be  fafe  ? 

All  Learned  Men  that  underftand  our  Conftitu- 
tion,  have  always  agreed,  that  there  is  fuch  a  near 
Relation  between  the  Church  and  Monarchy, fuch  a- 
Dependance  of  one  upon  the  other,  that  where  one 
falls,  the  other  cannot  ffand. 

Can  either  Church  or  Queen  be  fafe,  when  fo 
great  and  necelfary  a  Part  of  our  Conftitution,  our 
Parliament,  is  flruck  at  ?  When  it  (hall  be  faid  that 
the  Members  fit  in  the  Houfe  to   do   nothing,    making 


been  brought  upon  the  Nation,  by  fuch  as  pre-  long  Speeches  without  Meaning,   and  Voting  Bills  with 

tended  to  be  at  the  fame  time  in  the  true  Interefl  out  Defign  to  have  them  pafs  ?     And  when  fuch  Re- 

of  Religion  and  their  Country.     That  the  Parlia-  bellious  Principles  are  broached,  as  I  mentioned  to 

ment  by  that  Aft,  and  afterwards  by  the  Tefl-  your  Lordfhips  upon  Friday  laff  out  of  the  Review, 

Ad,  thought  they  had  fecured  our  Eflablifhment  to  (hew  the  NecefTity  of  Preaching  rhe  Dodnne  of 

both  in  Church  and  State  ;  and  that  they  had  pro-  PafTive  Obedience,  viz,.  If  the  next'  Parlta-mem  flnuld 

vided  a  fufficient  Barrier  to  defeat  and  difappoint  prove  like  this,  the  Nation  will  be  fo  much  the  nearer 

any  Attempts  upon  them,  by  Ena<5ting,  That  all  that  Crifis  of  Time,  when  Enslifh  Liberty  being  brought 

in  office  fhould  receive  the  Sacrament  of^  the  Lord's  to  the  laft  Extremity,   mufl  open  the  Magaz^ine  of  Ori- 
ginal Power  ? 


Supper,  according  to  the  Rights  and  Ufages  of  the 
"  Church  of  Evgl^nd  ;  ana  never  imagined  a  Set  of 
"  Mfn  would  rife  up,  whofe  Confciences  were  too 
"  te.^der  to  obey  the  Laws,  but  harden'd  enough  to 
*'  break  through  any. 

Thus,  my  Lords,  having  (hewn  that  the  Paffages 
cited  by  the  Managers  do  not  maintain  this  Article, 
and  that  che  DotSor  hath  not  afferted  the  Church  to 
be  in  Danger  by  Her  Majefty's  Adminiffration  :  I 
will  next  (hew,  from  what  Caufes  the  Dodor  doth 
fuggefl  the  Danger  of  the  Church  to  arife  :  And  of 
thcie  Schifm  is  one. 

That  Schifn  may  diftraft  the  Church,  a  P;  "yer 
lately  added  to  our  Liturgy  tells  us  }  That  Sepa  a- 
tion  from  the  Eflrblifh'd  Church,  which  impofeth 
no  Sinful  Terms  of  Communion,  is  Schilm,  all  the 
Learned  Men  of  our  Church  agree  ;  and  that  there 
are  many  People  in  this  Nation  that  are  guilty  of 
Schifm,  I  think  no  Body  wiU  deny.    And  altho'  it 


Thefe  are  fome  of  the  Things  al- 
ledged  by  the  Doctor  to  be  dangerous  to  the 
Church  and  State. 

But  the  chief  Caufes  from  whence  the  Doftor  fug- 
gefts the  Danger  of  our  Church  a  nd  State  to  proceed, 
are  Atheifm,  Prophanenefs,  and  Immorality  ,•  for  he 
thus  expreffeth  himfelf,  Pag.  20.  H^jat  Reafon  have 
we  to  think  but  that  the  National  Sins  are  ripin'd  up  to 
a  full  Maturity  to  call  down  Vengeance  from  Providence 
on  a  Church  and  Kingdom  thus  debauch' d  in  its  Princi- 
ples, and  corrupted  in  its  Manners ;  and  infic/ad  of  the 
True  Faith,  Difcipline  and  IVoifhip,  given  over  to  all 
Licentioufnefs  both  in  Opinion  and  Pra'clice  ;  to  all  Sen- 
fuality,  Hypocrify,  Lewdnefs  and  Atheifm  ? 

From  thefe  Sins  it  is  he  apprehends  the  Church 
and  Nation  to  be  in  Danger  ;  and  what  Judgments 
have  been  brought  down  upon  Kingdoms  and  Na- 
tions for  thefe  Sins,  we  have  Multitudes  of  Inftances, 
both  in  Sacred  and  other  Hiftories  j  fometimes  they 
J  F  »  hava 
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have  been  deprived  of  the  true  Worfliip  of  God, 
and  overwhelmed  with  Idolatry  and  Mahometanifm. 
Is  not  the  Name  of  God  forgot  in  the  Place  of  his 
miraculous  Birth  ?  And  is  not  the  Light  of  the 
Gofpel  totally  extinguidied  where  it  at  firft  fo  glo- 
rioufly  (Viined  ?  And  by  what  Means?  By  Infidelity, 
Prophanenefs  and  Immorality.  And  may  not  the 
tame  Caufcs  produce  the  fame  Effects  ? 

Can  England  be  always  fecure  from  fuch  Judg- 
ments, when  fome  amongft  us  fcarce  own  the  firft 
Perfon  of  the  Trinity,  by  whom  they  were  created  ? 
But  many  have  the  Boldnefs  to  deny  the  Divinity 
of  the  fecond  Perfon,  by  whom  they  were  redeem- 
ed, and  many  other  fuch  Blafphemies  and  Atheifti- 
cal  Notions  are  daily  propagated  and  fpread  abroad 
among  us  ;  of  which  I  (hall  beg  your  LordOiips 
Permiflion  to  cite  fome  few  Inltances,  of  thofe 
many  we  fliall  offer  to  your  Conli deration  in  the 
Courfe  of  our  Evidence  ;  and  they  are  fuch  as  I 
hardly  dare  Name,  and  as  your  Lordlhips  will  fcarce 
bear  to  hear. 

There  is  a  Treatife  cali'd,  A  brief  but  clear  Con- 
futation of  the  Doilrtne  of  the  Trinity,  Page  the  pth 
it  fays,  The  Divinity  attributed  to  the  Son  and  Holy 
Ghoft  is  unfcriptural  and  idolatrous.     Page  the  i_4th. 


of  the  Church's  Danger,  as  fhould  be  made  about 
that  Time,  or  fome  Ihort  time  afrer  ;  or  whether 
it  was  intended  to  have  a  Profped,  and  relate  to 
what  (Viould  be  fuggefted  four  Years  after;  whereas 
it  was  impoffible  for  the  Wit  of  Man  to  forefee  what 
Ihould  happen  in  fo  long  a  Time. 

We  were  then,  as  we  are  now,  engaged  in  a  War 
with  a  powerful  Enemy  ;  a  Pretender,  llipported  by 
that  Enemy,  and  who,  fince  that  Vote,  attempted 
to  invade  thefe  Kingdoms,  if  that  Army  of  the 
Fremh  had  been  fuccefsful  in  Flanders,  and  the 
Advantage  of  the  War  had  turn'd  on  their  Side  ,•  and 
if  the  Pretender  had  landed  with  fuch  a  fucceisful 
and  powerful  Army  of  French  Papifts  in  Great  Bri- 
tain, I  believe  it  would  have  been  impoffible  to  have 
made  the  Generality  of  the  People  avoid  thinking 
both  Church  and  State  too  in  Danger  under  thofe 
Circumftances. 

To  conclude  this  Branch,  If  there  be  any  Thing 
in  his  Sermon,  from  whence  it  can  be  inferr'd  that 
he  fuggefts  the  Church  to  be  in  Danger,  yet  if  it 
be  not  fuggefted  to  be  by  Reafon  of  her  Majefty's 
Adminiflration  ;  and  if  it  was  not  done  with  a 
wicked,  malicious,  and  feditious  Intent  to  defame 
Her  Majefty's  Adminiflration,  and  to  contradid  and 


'Athanaftus,  fpeaking  of  the  Trinity  and  Incarnation, 
fays,  A  Belief  in  thefe  Points  is  in  no  Degree  neceffary, 
much  lefs  neceffary  before  all  Things. 

The  Account  of  the  Growth  of  Deifm,  Page  1 7. 
fays.  Many  Dofirines  are  made  necejfary  to  Salvation, 
■which  it  is  impcffible  to  believe,  becaufe  they  are  in  their 
Nature  Abfurdities.  Idem,  p.  22.  One  of  my  Old 
Acquaintance  alivays  thought  the  moral  Part  of  the 
Bible  very  good  ;  but  he  alfo  thought  that  by  the 
■Strength  of  his  own  Reafon,  he  could  have  writ  as 
good  a    Moral  himfelf. 

Thefe  are  Sins  of  a  very  deep  Dye,  and  may 
juftly  draw  down  very  heavy  Judgments  ;  and  al- 
tho'we  are  very  well  allured,  that  the  Piety  of  her 
Majefty  alone  is  fufficient  to  avert  thofe  Judgments 
that  are  due  to  fuch  Crimes  during  her  own  Life;  and 
altho'  we  are  fure,  that,  by  her  Majefty's  Care,  and 
the  Vigilance  of  Her  Minifters,  thofe  Sins  will  not 
crow  to  fuch  a  Head  during  her  Majefty's  Life,  as 
to  endanger  the  Church  and  State ;  yet  (if  not  pre- 
vented) they  may  take  fuch  Root  now,  as  may  here- 
after endanger  the  State,  the  Church,  and  even 
Chriftianity  it  felf:  For  as  among  Men,  Nemo  repen- 
ti  fait  turpiffimus,  fo  Herefies  and  Scliifms  in  the 
Church,  Faftious  and  Seditious  Principles  in  the 
State,  are  not  invented  and  arrive  to  the  Height  at 
once,  but  fteal  by  Degrees  into  the  Church  and 
State  :  And  therefore,  as  in  the  Body  Natural,  fo 
in  the  Body  Politick,  we  muft  meet  the  Difeafe, 
and  prevent  the  fpreading  of  its  Contagion  :  And 
one  of  the  beft  Methods  to  do  it,  is  by  our  Mini- 
fters ftiewing  the  Heinoufncfs  of  thefe  Crimes,  and 
the  dangerous  Confequences  that  attend  them.  And 
wefubmitit  to  your  Lordftiips,  whether  the  Doftor 
hath  any  otherwife  allerted  the  Church  to  be  in 
Danger,  than  what  may  happen  to  her  as  the  Con- 
fequences of  fuch  Sins ;  and  whether  he  any  where 
avers  the  Church  to  be  in  Danger  by  or  under  her 
Majefty's  Adminiftration. 

As  to  the  Votes  of  both  Honfes,  we  dare  not  pre-      ,,^,„^„^,^    ^,    .^  ...... .v.».^    ......  v...  ^.- 

fume  to  fay  how  far  they  were  defign'd  to  e.xtend  :  Joej In  Til's  Scrmon'Virgeth^Danger'of  the  ChuTch 
But  I  humbly  lubmit  to  your  Lordftiips  Confide-  ^^  j^^ife  from  her  Majefty's  Adminiftration  ;  which, 
r.ation,  whether  the  Vote  of  both  Houfes  m  1705,  j  ^^ink,  is  not  to  be  found  there  ;  and  if  they  were 
did  relate  only  to  fuch  Suggeftions  and  Infinuauons    omitted,  then  it  will  ftand  only  thus,  Thac  she  Do- 

ftor 


Intent  of  this  Article. 

And  as  to  fo  much  of  the  third  Article,  which 
chargeth  that  the  Docior,  as  a  Parallel,  mention-:  a 
Vcte  that  the  Perfon  of  King  Charles  the  Firft  was 
voted  to  be  out  of  Danger,  at  the  fame  time  that  his 
Murderers  were  confpiring  his  Death,  thereby  wickedly 
and  malicioufly  injinuating,  that  the  Memhers  of  both 
Houfes  who  pafs'd  the  jaid  Vote  were  then  ccnfpirir.g 
the  Ruin  of  the  Church  ;  I  cannot  give  a  better 
Anfwer  than  the  Doftor  himfelf  hath  given  to  it, 
viz,. 

I .  That  he  doth  not  draw  any  Parallel  between 
the  Vote  concerning  the  King's  Perfon,  and  the 
Vote  of  the  Two  Houfes. 

3.  That  he  does  not  in  his  Sermon  mention  the 
Vote  of  the  Two  Houfes. 

3.  That  if  he  had  mentioned  it,  he  would  not 
thereby  wickedly  and  malicioufly  have  infinuated 
that  the  Members  of  both  Houfes,  who  pafs'd  that 
Vote,  were  then  confpiring  the  Ruin  of  the  Church  ; 
but  would  have  infinuated,  thet  as  fome  Perfons 
were  confpiring  the  Murder  of  the  King,  whilft 
others,  no  way  privy  to  their  wicked  Intentions, 
voted  his  Perfon  to  be  out  of  Danger  ;  fo  when  ihe 
Two  Houfes  voted  the  Church  to  be  in  no  Danger 
under  her  Majefty's  Adminiftration,  there  might  be 
fome  others  who  were  confpiring  the  Ruin  of  the 
Church,  and  many  others,  who  by  their  Vice  and 
Infidelity  were  drawing  down  God's  Vengeance 
both  on  Church  and  State. 


\A  n  1\  /T'^  ^  '^  pleafe  your  Lordfliips  to  in- 
r.  ee.  j^y/J^  dulge  me  a  little  upon  this  Arti- 
cle, and  I  beg  leave  to  make  a  Diftinftion,  as  on  the 
laft  Article,  that  is,  that  thefe  VN^ords,  Danger  of  the 
Church,  feem  in  the  Articles  to  bear  one  Senfe,  and 
in  the  Doctor's  Sermon  another.  The  Danger  fug- 
gefted  in  the  Article,  is  a  Danger  under  Her  Maje- 
fty's Adminiftration.  I  muft  beg  leave  to  fay,  thefe 
Words  were  put  in,  to  infinuate,  that  the  Dodor 
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find  that  the  Dodor  fuggefts  that  there  is  any  forni'd 
Body  of  Men  confpiring  to  overthrow  the  Church  ; 
but  the  DodDt  fays  that  there  are  fuch  Men  that  are 
falfe  Brethren  that  endanger  the  Dodrines  and  Dif- 
cipline  of  the  Church.  That  there  is  feme  fort  of 
Danger,  appears  by  the  Form  of  Prayer  that  is  daily 
offered  up  ior  her  Safety,  and  therefore  a  general 
Suggeftion  of  Danger  would  not  have  anfwered  the 
End  of  the  Commons  to  make  the  Dodor  Criminal, 
without  adding  the  Words  under  Her  Majeflj's  Ad- 
miniftration  j  and  if  they  can  fliew  that  the  Dodor 
in  any  Part  of  his  Sermon  has  charg'd  the  Queen 
with  fuch  Adminiftration  as  endangers  the  Church, 
I  am  fure  I  fliould  be  very  much  to  blame  to  ap- 
pear for  him  at  this  Bar;  but  the  contrary,  I  think, 
appears,  when  he  prays  for  her  Life,  with  thefe 
Words  added,  for  the  Comfort  and  Support  of  this 
Church  and  Nation. 

My  Lords,  I  fhall  fay  no  more  to  that  Part  of 
the  Article,  it  having  been  fully  fpoken  to  already, 


Son,  whilft  under  a  Charge  by^the  Commons  of 
Great  Britain  for  High  Crimes)  under  Her  Maje- 
fty's  Adminiftration,  is  in  a  fafe  and  flourilhinc 
Condition.  ° 


Dr.  Henchman. 


w. 


Lords,  We  are  now  upon 
_  he  Third  Article  of  Im- 
peachment, in  which  Dodor  Sacheverell  is  charged 
with  [falfly  and  ftditiovfly  fuggefiing  and  ajferting^ 
That  the  Church  o/ England  is  in  a  Condition  of  great 
Peril  and  Adverfity  under  Her  Majefly's  Adminijhation  ] 
If  by  thefe  Words,  under  Htr  Majefl/s  Adminiftra- 
tion, your  Lordfliips  are  to  underlland  By  the 
Courfe  and  Tendency  of  Her  Majefty's  Admini- 
ftration, that  Charge  we  pofirively  deny,  and  hum- 
bly afiure  our  felves  that  the  Learned  Managers 
have  not  been  able  to  maintain  it,  either  from  the 
general  Scope  and  Defign  of  the  whole  Sermon,  or 
from  any  Paflages  contained  in  it. 

If  by  thofe  Words,  under  her  Majeft/s  Admini- 


but  beg  leave  to  take  Notice,  that  the  Managers  for  firation,  is  to  be  underftood  only  during  the  Time 
the  Houfe  of  Commons  have  been  pleafed  to  fay,  of  her  Majefty's  Adminiftration  ,  then  we  appre- 
That  the  Dodor  has  refleded  upon  the  Refolutions 
of  both  Houfes  of  Parliament,  by  drawing  a  Pa- 
rallel between  the  Vote  relating  to  the  Murder  of 
King  Charles,  and  the  Vote  of  the  Two  Houfes 
that  the  Church  was  not  in  Danger.  My  Lords, 
To  make  a  Parallel  there  muft  be  Two  Lines,  a 


Line  firft  given  to  draw  the  Parallel  Line  to  ;  and  I 
beg  leave  to  fay,  that  in  the  Dodor's  Sermon  there 
is  no  fuch  firft  Line  gii'en  ;  for  he  has  not  in  all  his 
Sermon  take  Notice  of  any  Vote  of  both  Houfes. 
If  he  has  not  taken  Notice  of  this  Refolution  of 
both  Houfes  in  his  Sermon,  the  Law  will  not  im- 
ply that  he  had  any  Notice  of  it.  For  Votes  are 
private  Refolutions  of  the  Houfes,  and  always  were 
fo  till  of  late  they  have  been  publilhed  in  Print, 
and  the  Printing  of  them  will  not  infer  that  he  had 
Notice  of  them.  The  Dodor's  Diftindion  in  his 
Anfwer  is  very  true  and  plain,  that  he  doth  not 
charge  the  Perfons  concerned  in  palling  that  Vote 
with  being  concerned  in  that  odious  and  execrable 
Defign  of  carrying  on  the  Murder  of  that  Royal 
Prince  ;  (and  I  hope  Charity  will  carry  us  fo  far  as 
to  think  that  very  many  Perfons  that  join'd  in  that 
Vote  were  not  concerned  in  it)  but  that  yet  at  the 
fame  Time  they  paffed  that  Vote,  that  bloody  De- 


hend  that  there  may  be  Perils  under  her  Majefty's 
Adminiftration,  which  do  no  ways  proceed  from 
fuch  her  Adminiftration,  and  which  may  be  men- 
tioned without  any  fedirious  Thought  or  Intention 
of  Refleding  upon  her  Majefty's  happy  Admini- 
ftration. 

If  your  Lordftiips  look  thro'  the  whole  Sermon,"" 
it  will  appear,  that  he  who  now  ftands  accufed  for 
cafting  this  foul  Afperfion  upon  her  Majefty,  ne- 
ver once  mentions  her  throughout  this  whole  Dif- 
courfe,  but  in  Terms  full  of  the  profoundeft  Re- 
fped  and  Reverence  :  In  the  very  beginning  of  this 
Sermon,  in  the  fecond  Page,  this  is  reckoned  as  one 
chief  Part  of  that  Day's  Deliverance,  which  he 
was  then  folemnizing,  That  this  good  and  pious  Re- 
lick  of  the  Royal  Family  Jits  now  happily  upon  the  Throne 
of  her  great  Anccjlors.  In  the  19th  Page  we  find 
him  with  an  honeft  and  hearty  Zeal  alferting  Her 
Majefty's  Right  to  the  Throne,  and  praying  God 
to  blefs  her  in  it  ;  and  with  a  few  Lines  he  again 
repeats  that  Prayer,  That  God  -would  long  preferve 
her  on  that  Throne,  for  this  very  remarkable  Rea- 
fon,  becaufelShe  is  the  Comfort  and  Support  of  the  Efta- 
bliftjed  Church. 

Is  this,  my  Lords,  the  Language  of  one  that  would 


fign  was  carry 'd  on  by  a  private  Jundo  of  Blood-    fuggeft  and  aftert,  that  very  Church  to  be  in  a  Con 


thirfty  Men 

My  Lords,  I  do  not  admit,  but  fuppofing  I 
fliould  admit  the  Dodor  hath  contradided  the  Re- 
folutions of  both  Houfes,  I  fubmit  it  to  your  Lord- 
fliips what  Crime  the  contradiding  a  Vote  of  the 
Houfe  of  Commons,  or  the  Refolution  of  both 
Houfes,  is.  The  contradiding  a  known  eftablifti'd 
Law  may  be  Seditious  ;  but  1  fubmit  it  whether  a 
Vote  is  fo  publick  an  Ad,  that  contradiding  it,  at 
leaft  without  taking  Notice  of  it,  be  any  Crime,  or 
at  leaft  be  fo  high  a  Crime  as  to  deferve  a  Cenfure. 
It  is  very  certain  he  may  be  thought  Saucy  and  Un- 
mannerly to  do  it,  or  it  may  be  a  Breach  of  Privi- 
lege ;  but  whether  your  Lordftiips  will  interpret  it 
to  be  a  Crime,  and  fuch  a  Crime  as  will  bear  an  Im- 
peachment for  High  Crimes  and  Mifdemeanors,  I 
fubmit  to  your  Lordftiips. 

My  Lords,  We  humbly  hope ,  that  notwith- 
ftanding  any  thing  yet  offered  againft  the  Dodor, 
that  your  Lordftiips  will  be  of  Opimon,  that  the  se- 


dition of  great  Peril  and  Adverfity  from  her  Maje- 
fty's Adminiftration?  Or  can  your  Lordftiips  pre- 
fume,  that  any  one  can  fo  far  prevaricate  with  God 
and  Man,  as  openly  to  thank  God  for  the  peculiar 
Happinefs  that  we  now  enjoy  by  her  Majefty's  fit- 
ting on  the  Throne  of  her  Anceftors,  and  to  be- 
feech  him  long  to  preferve  her  there  for  the  Sup- 
port and  Comfort  of  the  Eftabliftied  Church,  and 
yet  aflert,  that  that  Church  is  in  great  Adverfity  un- 
der, that  is  from,  her  Majefty's  Adminiftration. 

In  this  Cafe  your  Lordftiips  will  fuffer  me  to 
fliew  what  thofe  Perils  are  which  the  Church  is  faid 
to  be  in,  in  this  Difcourfe,  and  how  they  do  not 
proceed  from  her  Majefty's  Adminiftration. 

The  Dangers  fpoken  of  in  this  Sermon  are  either 
fuch  as  arife  from  the  Infidelity  and  Prophanenefs, 
the  Vice  and  Immorality  of  the  Age,  or  elfe  fuch  as 
always  have  attended  theChriftian  Church  from  her 
firft  Foundation,  and  always  will  attend  her  whilft 
(he  continues  Militant  upon  Earth. 

That 
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Tliat  there  are  Danfrers  arifing  to  the  Church 
from  Infidehty  and  Prophanenefs,  is  already,!  doubt, 
too  evident  Irom  ihofe  Authors  I  mentioned  under 
the  fecond  Article,  and  from  what  the  Gentlemen 
who  have  fpoke  before  me,  have  obferv'd  upon  this : 
If  it  yet  wants  a  Confirmation,  we  (hall  beg  leave 
to  lay  before  your  Lordfhips  a  black  Catalogue  of 
Prophanenefs  and  Blafphemy,  not  fit  to  be  heard 
more  than  once. 

As  to  the  Dangers  proceedmg  from  Vice  and  Im- 
morality, the  Laws  of  the  Land,  and  the  many  Pro- 
clamations iifued  out  by  Royal  Authority  upon  that 
Occafion,  are  an  undeniable  Evidence  of  the  growing 
Danger  to  the  Church  on  that  Head,  and  of  her 
Majefty's  fpeclal  Care  to  fupprefs  and  prevent  that 
Danger.     In  the  Clofe  of  thofe  Proclamations  Her 
Majefty  declares  Her  Royal  Refolution  to  pumni  all 
manner  of  Vice,  Immorality  and  Prophanenels  m 
Perfons  of  all  Degrees  whatfoever,  and  particularly 
in  fuch  as  are  near  her  Royal  Perfon  ;  and  thele  Pro- 
clamations are  ordered  to  be  read  by  all  Minifters 
In    their  refpeftive   Congregations  at  leaft   Four 
Times  in  every  Year ;  and  they  are  direfted  to  incite 
and  ftir  up  their  Congregations  to  the  Praftice  of 
Piety  and  Virtue,  and  the  avoiding  ail  Immorality 
and  Prophanenefs.     My  Lords,  hard  is  the  Fate  of 
Minifters,   if  they  muft  reprove  Prophanenefs  in 
Men  of  all  Degrees  under  Her  Majefty's  Difplea- 
fure  ;  and  yet  if  they  once  happen  to  mention  Men 
of  Characters  and  Stations  in  their  publick  Dii- 
courfes,  that  too  muft  be  made  one  Part  of  the  Im- 
peachment againft  him.  ,      ,   ,  T  1 
My  Lords,   It  was  faid  indeed  by  a  Learned 
Manager,  that  the  Pulpit  was  not  a  proper  Place  for 
Complaints  of  this  Nature ;  that  thefe  things  ought 
not  to  be  fpoken  of  in  Publick,  unlefs  they  could 
be  proved  ;  and  if  they  could  be  proved,  thofe  that 
are  known  to  be  guilty  flnould  be  profecuted  in  a  due 
Couvfeof  Law.  'But,  my  Lords,  I  humbly  appre- 
hend it  to  be  the  Duty  of  a  Minifter  of  the  Gofpel 
to  be   infiant   in  feafun,   and  out  of  feafon ;  to  exhort 
and  rebuke  ivith  all  Authority,    and  without  Diftin- 
aion.    This  their  Holy   Funftion  obliges  them  to 
do,    and   the  Dignity  of  that  Funftion  docs  and 
ought  to  proteft  them  in  the  Performance  of  that 
Duty ;  but  that  Minifters  (hould  be  obliged  to  pro- 
fecure  every  Oftender  in  a  Court  of  Juftice,   is  not 
yet  known  to  be  any  Part  of  their  Office  ;  and  he 
that  at  any  time  (hould  take  that  Part  upon  him, 
would  hardly  avoid  that  Imputation  which  many 
People  are  ready  to  lay  upon  the  whole  Profeffion. 

In  the  next  Place,  your  Lord(hips  will  confider 
whether  the  Dangers  mentioned  in  this  Sermon  are 
not  fuch  as  have  in  all  Ages,  and  under  the  beft 
Princes,  infefted  the  Church. 

1   appeal  to    the    Reverend  Bench  of  Biftiops, 
whether  even  in  the  Apoftles  Time  there  were  not 
Men  of  unfiable  Mnids  crept   in  among  them  ;  fome 
carried  about  -with  every  ivind  of  DoElrine,   deceiving, 
and  being  deceived  ;   others  teaching  for  DoElrines  the 
'Traditions  of  Men  ;  and  whether  in  the  immediate 
fucceding  Ages  the  Church  was  not  miferably  rent 
and  divided  by  faftious  and  fchifmatical  Impoftors. 
Their  LordH.ips  well  know  that  the  pious  Care  of 
Chrifiian   Emperors  was  not   able  to  prevent  the 
fpreading  of  old  Errors,  and  the  continual^ fpringing 
up  of  new  ones  ;  neither  has  Her  Majefty  s  peculiar 
Piety  and  Zeal  prevented  many  Inftances  of  Pro- 
phanenefs and  Irreligion  under  Her  happy  Admini- 
•ftration  ;   but  certainly  no  Inference  ought  to  be 
made  f-om  an  Hiftorical  Account,  or  bare  Mention 
of  fuch  like  Perils  of  the  Church,  as  if  that  was 


intended    to  arraign  the  Adminiftracion  of  thofe 
Princes  in  whofe  Times  they  happen'd. 

My  Lords,  That  there  are  fuch  Dangers  attend- 
ing the  Church,  even  under  her  Ntajefty's  happy 
Adniiniftration,  needs  no  other  Evidence  than  that 
Form  of  Prayer  which  is  by  Her  Majefty's  Authority 
directed  to  be  ufed  in  all  Churches;  in  which  we 
befeech  God,  "jThat  m  Sedition  may  dijlurb  this  State, 
mr  Schifm  diflraci  this  Church  ;  and  that  he  ivould  give 
Hi  all  Grace  ferioufly  to  lay  to  Heart  the  great  Dan- 
ger liie  are  in  by  our  unhappy  Divi/tons,  My  Lords, 
this  Prayer  is  enjoined  to  be  ufed  by  publick  Autho- 
rity ;  and  particularly  mentions  the  great  Danger 
of  the  Church,  in  being  at  this  Time  diftraiied 
with  Schifm  ;  and  I  muft  fubmit  it  to  your  Lord- 
fhips Confideration,  how  hard  it  is  that  a  Minifter 
may  not  from  his  Pulpit  mention  thofe  Dangers 
without  Oftence,  which  he  is  fpecially  commanded 
to  pray  againft  in  his  Desk. 

Mr.  Dodd.  We  fliall  beg  Leave  to  produce  feve- 
ral  Books,  wherein  there  -.e  the  ftrongeii  Opr.^ions 
that  perhaps  youi  Lordfhips  ever  heard  of :  And  we 
(hall  firft  confine  ourfelves  unto  them  which  relate 
to  Blafphemy,  Irrel'qion  and  Herefy,  which  we 
confefs  are  not  pleafant  to  be  heard,  or  fit  to  be 
publilhed,  if  it  were  not  abfclutely  neceflary  for  the 
DoSor's  Defence. 

Mr.  Phipps-  My  Lords,  We  begin  with  fome 
Mifcellaneous  Trafts,  publifhed  by  Mr.  EJivard 
Hickeringill.  And  we  ofter  them  firft  to  your  Lord- 
(hips  Confideration,  becaufe  he  was  a  falle  Brother ; 
and  we  think  his  Trads  will  juftify  the  Doflor  in 
what  he  hath  faid  in  relation  to  the  Church  being 
in  Danger,  from  the  Blafphemy  and  other  enormous 
Crimes  mentioned  in  his  Sermon. 

Mr.  Dee.     lis\x\  Page  12. 

•  Clerk  reads.']     The  fecond  Pre- 

*  tender  to  Infallibility  is  the  Bible  ;  Part  1.  p.  12." 
'  and  that  1  admit  too,  fo  foon  as 

*  'tis  agreed  which  Chapter  and  Verfe  is  God's 
'  Word,  and  which  nor,and  why. — For  as  for  fome 
'  Verfes  and  Claufes  in  the  Holy  Bible,  the  very 
'  Penmen  thereof  did  not  fometimes  know  very  well 
'  whether  the  fame  were  the  Dictates  of  the  Spirit 

*  of  God  or  no. — Sometimes  they  write — Thus  faith 
'  the  Lord — and  not  I,  but  the  Lord  commands,  fo 
'  and  fo  :  and  then  again  in  a  Qiialm  or  Quandary, 
'  modeftly  pretend  to  guelTing  :  I  think  alfo ;  fays 
'  St.  Paul,  that  I  have  the  Spirit  of  God. 

Mr.  Thompfon.  My  Lords,  upon  what  is  offered 
to  be  given  in  Evidence,  the  Managers  apprehend 
there  is  fomething  that  will  require  their  Confide- 
ration, 

Accordingly  the  Managers  withdrew,  and  then  the 
Lords  adjourned  to  their  Huufe  above  ;  and  in  a 
flmrt  time  their  Lordfiips  being  returned,  and 
feated  as  before,  and  the  Managers  being  returned 
to  the  Place  appointed  for  them  at  their  Lordfiips 
Ear,  Proclamation  for  Silence  was  made  by  the 
Serjeant  at  Arms. 

Mr.  Thompfon.  My  Lords,  The  Managers  have 
confider'd  the  Nature  of  the  Evidence  open'd  by  the 
Council ;  and  without  troubling  your  Lordftiips  to 
obfervehow  material  it  is  for  the  Prifoner's  Defence, 
fubmit  it  to  your  Lordftiips,  whether  fuch  impious 
and  blafphemous  Paftages  as  the  Council  were 
alhara'd  to  repeat,  fliall  be  republifli'd  in  fo  folemn 

a  Man- 
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a  Manner,  by  reading  them  in  Evidence  before  your  '  To  fay,  the  \]£q  (beinc^  for  God's 

^°^'^^]'Pi;       ,;         r     .,             Y        u                ,  ;  SemcOfanftifiesicrSonfayaMeet-     Ibtb.p, 

Lord  ChanceUor.     Gentlemen,    You  that  are  of  ing  -  Houfe,   a  Tabernacle     or  mv 

Council  for  the  Doftor  may  proceed  in  your  Evi-  '  Dining-Room  be  confecrated,  when  we  pray  and 

aence  as  you  ftaU  thmk  proper.                   .  preach  there,  or  lay  Grace  there,  pro  L  lice, 

Mr  Dodd.     My  Lords,  We  muft  own  there  are  and  vke  verfa,  it  is  unconfecrared  vvhen  Dinnerl 

a  Multitude  ot  bentences  never  to  be  repeated,  if  it  time  comes,  or  the  Punch-Bowl 

were  not  neceflary  for  our  Defence  ;  but  we  think 

it  fo  material  for  the  Doflor's  Defence,  that  we  ^^-  ^^^-     '^^^^  i?/?/rf/  oj  the  Chrifliaii   Church  is 

dare  not  depart  from  it  without  your  Lordlhips  "^^  ^^'^^  "Qodk  we  (hall  offer  to  your  Lordfhips. 

Order.  <■  Ckrks 
Mr.  Phipps.  My  Lords,  The  Reafon  that  Learned 


Gentleman  gave  againft  reading  them,  is  the  very 
Reafon  we  offer  for  reading  them  ;  for  the  Doftor 
afcribes  the  Danger  of  the  Church  to  thofe  Blafphe- 
mies  and  impious  Doflrines  and  Tenets,  that  are  fo 
frequently  publiflied  and  which  call  for  God's  Judg- 
ments on  the  Nation. 

Mr.  Dee.    My  Lords,  we  defire  he  may  read  in 
the  fame  Book  he  was  reading  before. 

Clerk  reads.]  For  Sabbathifing.  The 

Ibid.  p.  17.     '  Sabbath,  Oh  the  Sabbath — called  by 

the  cunning  Prieftcraft,  not  by  the 

*  Holy  Scripture,  the  Lord's  Day,  to  recommend  it 

*  the  better  to  the  unthinking  Mob.  — Of  all  the 

*  other  Seven  Days  the  Pri eft's  beft  Market-Day  to 

*  put  oft' his  Wares,  and  turn  them  into  Money. 

'  Family  Duties  are  the  next  plaufi- 

Ihid.p.zi.     '  ble  Piece  of  Prieftcraft  Divinity,  I 

'  mean  Praying  with  the  Family,  (not 

*  that  I  condemn  it)  tho'  our  Blefled  Saviour  feems 
,*  to  condemn  it  by  his  PraSice  and  Preaching. 

*  Saying  Grace,  an  univerfaliy  cry'd 

Ibid.  p.  z^.   'up    Piece  of  Divinity,    Superftition, 

'  or  Prieftcraft ;    for  we  never   read 

*  that  Chrift  or  his  Apoftles  faid  Grace,  either  be- 
fore Meat,   or  after  Meat. 

'  King  Saul  found  to  his  Coft,  that 
Jbid.  p.  50.  *  he  had  better  have  difpieafed  all 
Ifrael,  than  Samuel  the  good  High- 
Prieft  ;  and  had  better  have  rent  the  Cloaths  oft* 
from  his  own  Back,  then  have  rent  Samuel's  Caf- 
fock. — It  fretted  the  good  old  Gentleman  ;  and 
in  a  Paflion  he  faid,  God  hath  rent  from  thee  the 
Kingdom  alfo,  and  hath  given  it  to  thy  Neighbour 
that  is  better  than  thou. 

'  Then  the  Lord  anfwered.  Take  an 

Ibid.  />.  5 1 .     '  Heifer  ivith  thee,   and  fay  I  am  come 

to    do    Sacrifice    to    the    Lord,      The 

*  Policy  of  Heaven,  we  fee,   jumps  with  our  late 

*  Prieftcraft  in  this,  to  make  Religion  the  common 

*  Covert  to  hide  a  Plot. 

'  His  Kingdom,    which   was   given 

Jbid.  />.  5  3,  *  to  David,  becaufe  he  was  a  Man  after 

53.  '  God's  own  Heart,  (not  in  Holinefs, 

'  that  is  not  meant  ,•    for  befides  his 

*  Adultery  and  Murder,  his  many  other  Sins,  and 

*  curling  his  Enemies  to  the  Pit  of  Hell,    is  unac- 

*  countable ;)  but  after  God's  own  Heart  IsaHebra- 

*  if}i,  and  in  Eughfi  lignihes  as  much  as  a  Man  for 

*  my  Turn,  he  will  kill  and  Hay  as  the  Prieft  direfts, 

*  by  Orders  received  from  Heaven ;  he  will  fulfil  all 
!  my  Will  faith  the  High-Prieft. 

I  can  by  no  means  perceive  that 

Jbid.  Part  z.  '  this  Commiffion  to  Teach,   Baptize, 

f.  4.  *  Excomm.unicate ,    or    Abfolve,   does 

properly   or  more    appertain    to    a 

*  Grey  Fryar,  or  any  Black  Coat,  more  than  to  a 

*  Grey  Coat  or  Layman, 


Jbid.  p.  108, 


eads.]     At  the  Clofe  of  the 
Supper,  the  great  Meal  with  them.     Page  105," 
the  Mafter  of  the  Feaft  diftributed 
among  his  Guefts  fmall  pieces  of  Bread  ;  and  ha- 
ving firft  drank  of  the  Grace-Cup,  delivered  it  to 
be  handed  about :  To  which  Chrift,  who  inftituted 
no  new  Rites,   fuperadded  the  Remembrance  o£ 
his  Sufterings  ;  and  directs  his  Difclples  as  often 
as  they  did  this,   that  is.  Celebrate  fuch  Feftivals, 
and  clofe  them  with  the  Pcfl-crnium,  to  comme- 
morate him  after  this  manner. 
'  Does^  not  every  one,  as  well  as 
the    Minifter,    equally   apply    the 
Bread  and  Wine  to  the  fame  Holy 
and  Spiritual  Ufe,  in  commemorating  the  Benefits 
received  by  our  Saviour,  and  in  offering  up  the 
fame  Prayers,  and  defiring  the   fame  Bleflings  ? 
And  whoever  does  this  with  a  due  Application  of 
Mind,  rightly  confecrates  the  Elements  for  himfelf, 
fince  this  is  tlie  only  Confecration  they  are  capable 
of:    Any  thing  further  than  this  may  rather  be 
called  Conjuration  than  Confecration. 

Mr.  Dee.  The  next  Book  we  offer  to  your  Lord- 
fliips  is  Blount's  Oracles  of  Reafon. 

*■  Clerk  reads.']    Reafon  is  able  to 
furnifli  us  with  enough  to  make  us     Preface,  p.  3." 
happy,  and  that  is  as  much  as  we 
need  care  for. 

'  When  he  made  his  Cavalcade  Jbid.  p.  i(?;.' 
upon  Aftnego,  they  extoU'd  him  as 
the  Defcendant  of  King  David ;  but  his  untimely 
Apprehenfion  and  Death,  together  with  his  Neg- 
left  to  improve  the  Inclination  of  the  People  to 
make  him  King,  did  allay  the  AfteCtions  of  the 
yews  towards  him. 

'  It  feems  a  very  cruel  and  very   r, . , 
hard  thing  in  this  refped,  that  God         '  ^'  4^' 
(Viould  be  faid  to  have  tormented,  nay,  and  ruin'd 
Mankind,  for  fo  fmall  a  Fault ;  and  that  too  com- 
mitted thro'  the  Levity  of  a  Woman's  Mind. 


Mr.  Phipps. 
Sacra. 


The  next  is  Dr.  Burnet's  Archaologia 


'  Clerk  reads.]  Jd  utiq;  videtur  gravifjlmum,  & 
'  afperriinum  in  hac  Narrntione,  quod  Gentem  hu~ 
'  manam  plexiffe,  imo  perdidiffe  dicatur  Deus  ob  rem 
'  exiguam,  (J  focminilis  Jngenii  levitate  perpetratam. 

Mr.  Phipps.  The  next  is.  An  Account  of  the 
Growth  of  Deifm. 

'  But  fince  the  Gofpel  Simplicity 
has  been  worn  off,  the  Prieftsof  all     P.  191,  igil 
Churches  have  agreed,  firft.   That     ipj. 
it  is  neceffary  for  all  Chriftian  Peo- 
ple to  communicate  at  the  Lord's  Table.  Secondly," 
That  this  Sacrament  cannot  be  rightly  celebrated 
without  the  Affiftance  of  a  Prieft,  who  muft  con- 
fecrate  the  Elements  to  the  Ufe  for  which  they  are 
*  defign'd  i  whei'eby  the  Prieft  is  made  ablolutely 

'  necef- 
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'  neceftary  to  the  very  Eeing  oi  the  Sacrament. 
The  Pricft  alfo  making  himfelf  Judge  of  every 
one's  Frcparaticn  for  chi?  Sacrament,  has  ir  in  his 
Pouer  to  admit  to  a  Participation  whom  he  thinks 
ht  ;  fs  hkcwife  to  exclude  whom  he  pleal'es  from 
this  necclfary  Means  of  Salvation  :  And  hereby 
he  is  enabled  to  make  his  Terms  with  his  People, 
who  mud  be  contented  to  fave  their  Souls  upon 
what  Conditions  he  will  admit.  No  Wonder, 
then,  that  fo  great  a  Noife  has  been  made  con- 
cerning this  Sacred  Commemorative  Repaft, 
That  Chriftian  Communion  which  you  read  of  as 
praftifed  in  the  Apoftles  Days,  was  nothing  elfe 
but  a  Religious  Converfacion  with  Chriftians  one 
amongft  another.  'Twas  for  Society-fake  that 
they  went  from  Houfe  to  Houfe,  that  they  eat 
and  drank  together  frequently. — Now  it's  plain, 
that  this  fort  of  Religious  Converfation  may  be 
kept  up  among  Chriftians  without  either  Prieft 
or  Altar,  or  any  fet  Form  of  Prayer,  or  Praife. 
It  was  long  after  the  Apoftles  were  dead  and 
buried,  before  the  Temples  were  built,  or  Altars 
erefted,  or  fet  Orations  were  made  to  the  People 
in  Churches.  And  what  if  you  fhould  further 
confider,  if  there  be  any  Part  of  this  Primitive 
Church-Communion  that  might  not  have  been 
performed  by  a  Woman  as  well  as  a  Man  ? 
When  the  Primitive  Chriftians  met  together  to 
break  Bread,  from  Houfe  to  Houfe,  had  any  of 
thefe  Women  craved  a  Bleffing  on  that  Bread,  we 
have  no  Reafon  to  doubt  but  that  God  would 
have  heard  her  Prayer. 

Mr.  PJjipps.     The  next  is,    A  Letter    concerning 

Enthujiafm. 

'  Clerk  readi\\     Is  the  doing  Good 
Page  59.  '  for  Glory's  fake  fo  Divine  a  thing  ? 

'  Or  is  it  not  diviner  to  doGood  even 
where  it  may  be  thought  inglorious,  even  to  the 
ungrateful,  and  to  thofe  who  are  infenfible  of  the 
Good  they  receive  ?  How  comes  it  then,  that 
what  is  fo  divine  in  us  fliould  lofe  its  Chara<5ter  in 
the  Divine  Being  ?  And  that,  according  as  the 
Deity  is  reprelenced  to  us,  he  ihould  more  refem- 
ble  the  Weak,  Womanifh,  and  Impotent  Part  of 
our  Nature,  than  the  Generous,  Manly  and  Di- 
vine ? 

'  One  would  think  it  were  eafy  to 

3id.  p.  60.       '  underftand,   that  Provocation  and 

'  Oftence,  Anger,  Revenge,  Jealoufy 

*  in  Point  of  Honour,   or  Power,   Love  of  Fame, 

*  Glory,  and  the  like,  belong  only  to  limited  Beings, 

*  and  are  neceflarily  excluded  a  Being  which  is  per- 

*  fed  and  univerfal. 

*  It  is  Malice  only,  and  not  Good- 
Uid.  p.  61.        '  nefs,  that  can  make  us  afraid. 

'  So  that  we  have  only  to  confider, 

Il;id.  p.  61.      '  whether  there  be  fuch  a  Thing  as  a 

'  Mind  that  has  relation  to  the  whole, 

'  or  not :     For  if  there  be  no  Mind,  we  may  com- 

'  fore  our   felvcs  however,    that   Nature  has    no 

*  Malice. 

'  For  no  Body  trembles  to  think 
Ibid.  p.  6^.        '  that  there  fhould  be  no  God,  but 

'  that  there  fliould  be  one. 
Ibid,  p.  6p.  '  I  am  not  a  Divine  good  enough 

'  to  refolve  what  Spirit  that  was  which 
'  proved  fo  catching  among  the  ancient  Prophets, 

*  that  even  the  Prophane  Saul  was  taken  by  it. 

Mr.  Pliipp!.    The  next   is,    A  Brief,   but   Clear 
Cunfutation  of  the  DoEiiine  of  the  Trinity. 


Clerk  reads.']     The   Divinity   attri- 
'  bated  to  the  Son  and  Holy  Ghoft,  is     Page  9. 

*  unfcriptural  and  Idolatrous. 

'  This  one  Fundamental  falfe  Pri.i-     Ibid.  p.  lol 
'  ciple,    as  well  with  Jews  and  Turh, 
'  as  Heathens,  has  done  more  Mifchief  to   Chri- 
'  ftianity  than  all  our  other  Errors  befides. 

'  For  fny  part,  I  declare  I  (hall  nc- 
'  ver  more  admire  at  the  Abfurdity  of    Ibid.  p.  u. 
'  either  Papifts,   T'tirks^  or  Heathens  ; 
'  be  they  as  grofs  as  they  will,  I  am  fure  they  will 
'  never  be  able  to  exceed  this  Doftrine. 

'  To  be  fliort,  Trinitarianifm  is  Po- 
'  lytheifm,  and  Idolatry  ;    if  there  be     Ibid.  p.  i^. 
'  any  fuch  thing  in  Nature. 

Revelat.  17.  5.  And  upon  her  Forehead  zvas  a 
'  Name  written,  Myjlery,  Babylvn  the  Great,  the 
'  MotUr  of  Harlots,  and  the  Abominations  of  the 
'  Earth.  And  to  what  I  pray,  in  Popery  can  that 
'  Word  Alyftery  there  fo  properly  relate,  as  to  the 

*  Trinity  ? 

Mr.  Phippi.  The  next  is,  Brief  Notes  on  the 
Creed  of  Athanafius. 

'  Clerk    reads.  ]     A    Belief  in    thefe 
'  Points,    that  have  been  always  con-     Page  7. 
'  troverted  in  the  Churches  of  God,   is 
'  in  no   degree    necelfary,    much   lefs  before    all 
'  things. 

'  And  now  I  appeal  to  all  Men  that  have  any 
'  Freedom  of  Judgment  remaining,  whether  this 
'  Creed  is  fit  to  be  retained  in  any  Chriftian,  much 
'  lefs  Proteftant  and  Reformed  Church  ?  Since  ic 
'  fubverts  the  Foundations  not  only  of  Chriftianity, 
'  but  of  all  Religion,  that  is  to  fay,  Reafon  and 
'  Revelation. 

Mr.  Dee.  There  is  a  Book  marked  with  the  Let-^ 
ter  L,  called,   An  Account  of  the  Growth  of  Deifm. 

'  Clerk  reads^     Many  Doftrines  are 
made  neceftary  to  Salvation,    which     Page  ij. 
it's   impoffible    to    believe,     becaufe 
they  are  in  their  Nature  Abfurdities.     I  reply'd, 
that  thefe  things  were  Myfteries,    and  fo  above 
our  Underftanding.     But  he  asked  me,  To  what 
End  could  an  unintelligible  Dodrine  be  revealed  ? 
Not  to  inftruft,   but  to  puzzle  and  amufe. 
'  One  of  my  old  Acquaintance  al- 
ways thought  the  moral  Part  of  the     Ibid.  p.  22.^ 
Bible  very  good  ;   but  then  he  alfo 
thought  that  by  the  Strentgh  of  his  own  Reafon 
he  could  have  written  as  good  a  Moral  himfelf. 
'  If  you  look  over  the  State  of  Re- 
ligion,  as  it  ftandeth  in  Chriftendom,     Ibid.  p.  24. 
there  is  no  Church  whatfoever  which 
will  accept  you  as  a  Member  of  its  Communion, 
but  upon  fome  particular  Terms  of  Belief,   or 
Praftice,   which  Chrift  never  appointed,   and    ic 
may  be  fuch  as  an  honefl:  and  wife  Chriftian  can- 
not confent  to.— — Ic  looks  like  a  Trick  in   all 
Churches  to  take  away  the  Ufe  of  Mens  Rea- 
fon,   that  they  may  render  us  Vaftals  and  Slaves 
to  all  their  Diftates  and  Commands.     But  whac 
greater  Slavery  than  to  force  on  Men  a  Belief  of 
fuch  Things  as  neceftary  to  Salvation,  of  which 
it's  not  poflible  to  form  an  Idea  i  Though  1  am  fa- 
tisfied  there  is  no  fuch  Thing  as  a  Change  of 
Bread  into  the  Flefh  of  Chrift,   yet  I  can  form  an 
Idea  that  fuch  a  Thing  may  be,  that  the  fame 
Power  that  changed  Earth  into  a  Man,  may  change 
Bread  into  Flefti ;   but  I  can  frame  to  my  felf  no 
Idea  of  what  your  Church  teachech  in  the  Sacra- 

'  ment, 
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menr,  "that  the  Body  ami  Blood  of  Cbrifc  are  verily 
and  indeed  taken  and  received  cj  the  Faithful  : 
And  when  I  ask,  how  can  this  be  underftood  by 
a  Proteftant  who  believerh  that  there  is  no  other 

*  Body  but  that  of  Bread  ?    I   am  told   that  the 

*  Church  means  it  in  a  S[>iritual  Senfe.    Now  I  have 

*  try'd,  and  find  it  impoffible  for  me  to  form  to  my 

*  felf  an  Idea   of  a  Body  verily  and  indeed  in  a 

*  Spiritual  Senfe. 

'  Your  Church  will  require  me  to 

Jl^id.  p.  2).       *  believe  other  Abiurdities  as  bad 

'  as  thefe;    as  that  Kings  and  Bi- 

'  (hops  have  Divine   Right  to  that  Power  which 

*  they  exercife  over  us ;  whereas  with  my  own  Eyes, 
I  faw  our  great  and  gracious  King  accept  the 

*  Crown  of  England  as  the  Gift  of  the  People.  And 
'  I  fee  as  plainly  that  Bifhops  are  an  Order  of 
'  Men  of  their  own  (not  of  Chrift's)  making. 

'  I  can  find  no  Footfteps  of  any 
Ibid.  p.  26.        *■  Jurifdiftion  given  to  the   Twelve 
'  over  the  Seventy,  or  indeed  over 
'  any  Body  elfe. 

Mr.  Dee.    The  next  is,  The  Hiftory  of  Religion. 

'  Clerk  Reads^     Srrange  and  puz- 
Pag.  310,  '  zling  Methods  of  religious  Cere- 

monies and  Myfteries,  and  of  va- 

*  rious  Rights  of  facrificing,  good  for  nothing  but 

*  to  confound  and  diftraft  the  Minds  of  Men. 

In  very  deed,  Creeds  were  the 
Ibid.  p.   iiz.     '  Spiritual  Revenges   of  DilTenting 
'  Parties  upon  one  another. 

Mr.  Dodd.     The  next  is  Afgyl's  Argument. 

'  Clerk   reads.']     God   told  Adam, 
Pag.   ■}6,  '  that  if  he  did  eat  he  (hould  die; 

*  the  Devil  told  Eve,  that  they  might 
eat  and  not  die  ;  and  thefe  were  the  firft  Words 
fpoken  to  Man  by  God,  or  the  Devil  j  upon  the 
Truth  or  Falfliood  whereof,  the  very  Beings  of 
them  both  were  to  depend  for  ever  ;  For  which 
ever  of  them  could  maintain  the  Truth  of  his 
Word  againft  the  other,  he  muft  have  been  God, 
and  the  other  the  Devil.  And  therefore  God, 
having  turn'd  the  Lie  upon  the  Devil,  he  is  from 
thence  call'd  a  Liar  from  the  Beginning,  and  the 
Father  of  it,  and  will  never  be  believed  again  for 
ever.  God  could  not  have  difpenfed  with  his 
Word,  without  complimenting  the  Devil  with  his 
Godhead. 

'  What  is  it  that  you  do,  or  would 
Ibid.  p.S2.  ^  believe  of  Chrift,  or  in  Chrift? 
Jnfw.  Why,  we  believe  him  for 
our  Saviour.  Save  you  !  from  what  ?  Why,  from 
our  Sins.  Why,  what  Hurt  will  Sin  do  you  ? 
Why,  it  will  kill  us.  Ho  do  you  know?  Why, 
the  Law  of  God  faith  fo  :  Jn  the  Day  thou  eateft 
thereof,  thou  (Imlt  die.  Why,  but  then  will  not 
this  .Saviour  fave  you  from  this  Law,  and  from 
-this  Death  ?  No,  he'll  fave  us  from  Sin.  Why, 
then  it  feems  you  have  got  a  Pardon  for  Horfe- 
Scealing,  with  a  Non-Ohfiante  to  be  hanged.  Do 
but  fee  now  what  a  Jeft  you  have  made  of  your 
Faith.  And  yet  I  defy  the  Order  of  Prifthood  to 
form  a  better  Creed  than  this,  without  admitting 
the  Truth  of  my  Argument,  or  to  make  Senfe  of 
their  own  Faith  without  adding  mine  to  it.  It's 
much  eafier  to  make  a  Creed,  than  to  believe  it  af- 
ter it's  made  :  Nor  can  any  Man  really  believe  any 
Part  of  the  Gofpel  that  doth  not  believe  it  at  all. 
For  it  is  a  Doftrine  fo  dependant  upon  it  felf, 

*  that  unlefs  we  know  the  whole  of  it  from  the  Be- 
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ginning  to  the  End,  we  can^c  know  the  Ufe  and 
Reafon  of  any  Part  of  it.  Wherefore  (notwith- 
ftanding  this  Inundation  of  Death  in  the  World, 
and  the  Infection  of  Fear  contracted  upon  Man 
from  hence)  I  am  not  affrighted  from  re-alfuming 
myArrercion  at  the  Begnining,  That  this  lon^ 
PoffeiTion  of  Death  over  Man,  is  a  PoHefflon 
againft  Right. 

'  Behold,  ye  Defpifers,  and  won- 
der!  Wonder  at  what  ?  Wonder  to  Ibid.  p.  5)7' 
fee  Paradife  Loft,  with  the  Tree 
of  Life  in  the  midft  of  it  i  Wonder  and  curie  at 
Adam{or&x\  Original  Fad,  who  in  the  Length 
of  one  Day,  never  fo  much  as  thought  to  put 
forth  his  Hand  for  him,  and  us,  and  pull,  and 
eat,  and  live  for  ever.  Wonder  at,  and  damn  your 
felves  for  Fools  of  the  laft  Imprefilon,  that  in  the 
Space  of  1700  Years,  never  fo  much  as  thou':;hr 
to  put  forth  our  Hands  every  one  for  himfelt,  and 
feal  and  execute  the  Covenant  of  Eternal  Life, 
and  live  lor  ever. 

To  be  even  with  the  World  at 
once,  he  that  wonders  at  my  Faith,  Ibid.  p.  98. 
I  wonder  at  his  Unbelief.  And 
ftare  at  me  as  long  as  you  will,  I  am  fure  tliat 
neither  my  Phyfiognomy,  Sins,  nor  Misfortunes, 
can  make  me  look  fo  unlikely  to  be  tranftateJ,  as 
my  Redeemer  was  to  be  han.'ec'. 

Mr.  Dee.    The  next  is  a  B)ok  call'd,  Clrfti.mi'f 
not  Ahfrurious. 

Clerk  reads,']     God   Iilmfclf,   nor 
any  of  his  Attributes  are  Myfte-     Pag.  80. 
ries  to   us  lor  want  of    an   ade- 
quate Idea  :    No,  not  Eternity. 

As  far  as  any  Church  allows  of 
Myfteries,  fo  far  it  is  Anrichriftian,     Ibid.  p.  107,' 
and  may  with  a  great  deal  of  Ju- 
ftice,  though  little  Honour,  claim  Kindred  with 
the  Scarlet  Whore. 
'  For    to  fpeak    freely,    Contra- 
diction and  Myftery  are  but  two     Ibid.  p.    154, 
Emphatick  Waysof  laying  nothing. 
'  Contradiction  exprefles  nothing  by  a  Couple  of 
Ideas  that  dcftroy   one  another;    and   M>ftery 
exprefles  nothing,    by  Words  that  have  no  Ideas 
at  all. 

'  It  will  not  be  amiftto  lay  down 
a  fliort  Parallel  of  the  ancient  Hea-     Ibid.  p.  i<,6; 
then,    and    new-coin'd    Ciiviltian 
Myfteries,     And  I  Ihall  endeavour  fo  to  do  it,  as 
to  make   it  evident  they  were  one   in  Nature, 
however  different  in  their  Subjefts. 

Mr.  Dee.    The  next  is  Sermons   and  Eflays   of 
Mr.  IVhiftons. 

'  Clerk  reads.  ]     When  the  Scrip- 
'  tures  fpeak  of  the  one   God,    or     Pag.   21^. 
'  of  one  God,    they  plainly  and  di- 
'  ftinctly  mean,   one  Original  Fountain  and  Author 
'  of  all  Beings  whacfoever ;   or  m.ean  thereby  one 
'  Supreme  God,   the  Father  only, 

'  The  Moderns  call'd  thefe  three 
*  Divine  Perfons  but  one  God,  and     Ibid.  p.  215.' 
'  fo  introduced  at  leaft  a  new,  and 
'  unfcriptural,  and  inaccurate,  if  not  a  falfe  Way 
'  of  fpeaking  in  the  Church. 

Mr.  Dee.     He  makes  it  an  Errata^  that  he  has 
nam'd  the  Trinity,  and  put  it  out  of  the  Book. 
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'  Clerk  reads.']  Errata,  Pag.  123. 
lin.  23,   24.     To  whom  with  the 
Father,  and  the  Holy  Ghoft,  read, 
in  the  Holy  Ghoft  j  and  dele  Three  Perfons  and 

one  God. 


Mr.  Dee.  The  next  is,  T'he  Unreafonahlenefs  of 
making  and  iynpofing  Creeds. 

'  Clerk  reads.  ]     But  what  Creeds 

Page  14,  15.     *  and  Articles  of  Faith  can  be  pro- 

'  duced  that  are  not  doubtful  and 

*  difputable  ?  That  which  goes  under  the  Name  of 

*  the  Apoftles  not  excepted.     It  being  neither  of 

*  undoubted  Authority,  nor  indifputable,  or  unam- 
^  biguous  Senfe  in  fome  Articles  thereof;  though 
'  it  be  generally  received  by  Chriftians  and  as  ve- 
'  nerable  for  its  Antiquity,    and  profeffed,  or  ra- 

*  ther  faid,  by  all,  even  thofe  who  underftand  not 

*  what  they  fay  when  they  recite  it. 

M.  Dee.  The  next.  Art  Account  of  the  Growth 
of  Deifin. 

'  Clerk  reads.  ]  If  thofe  Writings 
Page,  25.  '  which  they  call  Holy  Scriptures 
are  of  their  Side,  as  they  all  fay 
'  they  are,  I  make  no  doubt,  but  they  are  of  their 
'  own  inventing.  And  if  Jefus  Chrift  their  Pa- 
'  tron  laid  their  Foundation  of  thofe  Powers, 
'  which  both  Papift  and  Proteftant  Clergy  claim  to 

*  themfelves,  from  under  him,  I  think  the  old  Ro- 
'  mans  did  him  Right  in  punilhing  him  with  the 
'  Death  of  a  Slave. 

Mr.  Phipps.  We  fhall  next  fhew  fome  Papers 
that  reflect  on  the  Church  and  Clergy ;  and  (hall 
firft  oft'er    to    your    Lordfhips    Confideration  the 

Rights  oj  the  Chrijlian  Church. 

Clerk  reads.  ]     Not  only  an  in- 
Page  47.        '  dependent  Power  of  Excommu- 
nication, but  of  Ordination  in  the 
'  Clergy,    is    inconfiftent     with    the    Magiftrates 
'  Right  to  protefl:  the  Commonwealth. 

The  Scriptures  no  where  make 

Il?id.  p.  104.    '  the  receiving   the  Lord's  Supper 

from  a  Prieft  neceflary;  nay,  not 

*  one  Inftance  of  the  Laity's  receiving  it  fo  can  be 
'  produced  from  thence. 

It  can  belong  only  to  the  Peo- 

Ihid.  pag.  237.  '  pie  to  appoint  their  own  Ecclefi- 

aftical  Officers. It's  an  inhe- 

*  rent  fundamental  Right  of  all  Communities. 

*  None  pretend  to  impofe  a  Con- 
Ihid.  pag.  240.  '  duftor  or  Diredor,  on  another  in 

Temporal  Affairs,  but  every  one 
^  is  left  to  manage  them,  as  he  chinks  beft  for  his 
'  own  Intereft,  as  being  prefumed   to  underftand 

*  it  better  than  another ;  and  therefore  is  to  chufe 
'  his  own  Lawyer,  Phyfician,  Brewer,  Baker,  &c. 

*  and  by  the  fame  Reafon  he  ought  to  chufe  his 

*  own  Spiritual  Conduftor. 

It's   abfurd  to   imagine   every 

Hid.  pag.  137.  '  Chriftian   is  not  capaWe  of  fuch 

Circumftances,  as  praying  aloud, 

*  dlftributing  the  Bread  and  Wine,  or  (according 

*  to  the  prefent  Mode)  of  fprinkling  an  Infant, 
!  and  repeating  a  fet  Form  of  Words. 

'  Have   they   not    inferted    this 
Il>id.  pag.  ^Q2.  '  Power  of  theirs  in  an  Article  of 
'  the  Creed,   commonly  called  the 
!  Apoftles,  ■viz..  I  believe  the  Catholick  Church  ? 

:    Mr.  Dee.    We  {hall  next  offer  the  Rn'ievh 


Clerk  reads.']  Whether  our  Fa- 
tl>ers  had  a  Neceffiry  to  make  /^'b/.  2.  A^.  1 12. 
thofe  exclufive  Laws,  and  impofe  p.  447,  448. 
as  neceftary  their  indifferentThings, 
acknowledg'd  to  be  fo,  as  Terms  of  Communion  : 
Nor  is  this  all,  but  fuppoling  they  had  ;  which  ne- 
verthelefs  I  do  not  grant;  then  this  Addrefs  is  fur- 
ther prefs'd  to  your  Lordfhips,  to  examine  whe- 
ther that  Necelliry  does  yet  continue,  or  no  ?  Ei- 
ther of  which  will  be  the  fame  Thing.  For  if 
there  either  was  not  a  Neceffity  at  the  Time  of 
their  Enafting,  or  that  NecefTity  does  not  yet  re- 
main, let  which  will  happen  to  fall  out,  the  Aft  of 
Uniformity,  impoling  luch  and  fuch  indift'erenc 
Things,  as  Terms  of  Communion,  will  appear 
Scandalous  to  the  Church,  Injurious  to  the  pub- 
lick  Peace,  and  a  Grievance  to  the  whole  Nation. 


Le/l  it  become  a  new,  proverbial  Je/l, 
To  be  as  zvicked  as  an  Englilh  Prieft. 

'  1  cannot  but  tell  him,  fhould  I 
publifli  the  Matters  of  Fafl:  which 


Ibid.  Vol.  3. 
Numb.  27. 
p.  106. 

Ibid.   Nttmh. 
27.  p.    107. 


Ibid.  Vvl.  2." 
Numb.  105. 
p.   418- 

Ibid.  Vol.  2. 
Numb.  3  6. 
p.  X42. 


I  am  Mafter  of,  with  Refped:  to 
the  High-flying  Gentlemen  of  the 
Clergy ;  fhould  I  give  a  faithful  Account  of  the 
moft  infamous  and  fcandalous  Behaviour,  the 
Notorious  Lives,  the  Beaftly  Excefles,  and  the 
furious  Treatment  of  their  Brethren  the  Dilfen- 
ters,  which  on  a  fmall  Search  I  have  been  ac- 
quainted with  ;  the  Inferior  Clergy  of  his  Party 
would  appear  the  moft  wretched,  provoking,  abo- 
minable Crew,  that  ever  God  fuftered  to  live  un- 
punifh'd,  fince  he  deftroyed  Sodo>n  and  Gomorrha 
by  Fire  from  Heaven. 

*  If  Words  could  be  made  Trea- 
fon,  one  third  at  leaft  of  the  Infe- 
rior Clergy    in  England  would  be 

hang'd. 

*  I  again  appeal  to  you,  Gentle- 
men, Whether,  generally  fpeaking, 
all  over  this  unhappy  Nation,  the 
Clergy  arc  not  Three  Parts  in 
Five,  in  a  clofe  ConjuniSion  with  the  Enemies 
of  the  Church's  Peace,  and  the  profefs'd  Enemies 
of  the  Government  > 

'  Others,  not  fo  directly,  but  alto- 
gether as  fatally,  aod  tending  to 
the  fame  End,  with  fubtle  Deligns 
to  divide  and  amufe  the  People, 
by  Preaching,  Writing,  and  Print- 
ing, endeavour  to  revive  the  faid  exploded  Doc- 
trines of  Non-Refiftance,  and  abfolute  uncondi- 
tion'd  Obedience,  as  things  the  People  of  En- 
gland ought  to  think  themfelves  oblig'd  by  ; 
which  tho'  in  themfelves  of  no  force,  yet  mani' 
feftly  tend  to  unravel  the  Conftitution,  to  invali- 
date the  Queen's  Title  to  the  Crown,  and  de- 
ftroy  the  legal  Authority  of  Parliament?  in  the 
Nation.  An  eminent  Proof  of  which  is  now 
depending  before  the  Houfe. 
'  Drunkennefs,  Oaths,  and  abomi- 
nable Lewdnefs;  Ignorance,  Negli- 
gence, and  fcandalous  Infufficien- 
cy;  abhorr'd  Error,  Deifm  andSo- 
cinianifm,  have  over-run  the  Clergy. 

*  You  know  the  Church  lie  means 
is  High-Church,  which  is  a  Fidi- 
on,  a  Church  of  the  Brain,  fup- 
ported  by  a  little,  infignificant,  tri- 
fling Number  of  Brainlefs  People; 

and  the  People  of  England  are  no  more  concern'd 

'  about 


Ibid.  Vol.  6. 
Nuntb.  118. 
p.  471. 


Ibid.     Numb. 
93-  P-  37^- 


Obfervator, 
Vol.  4.  Numb. 
Z9. 
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about  thac  Church,  than  about  the  Inftitutionsof 
Government  laid  down  in  Moov's  Utopia,  Harring- 
tons Oaana,  or  Bacon  %  Nevi  Atlantis  ;  and  all  the 
Canons,  Rites,  and  Ceremonies  of  that  Church 
are  no  more  to  be  confider'd  by  you,  or  me,  than 
fo  many  Ballads,  or  Duck-Lane  Penny  Hiftories. 
'  The  Univerfities have  large  En- 
3td.  Numb.  S-j.  '  doivments,  which  I  fancy  may  be 

*  better  employ 'd   for  the  publick 
Good  than  at  prefent.  Let  you  and  I  Vote  them. 

*  ufelefs. 

*  Country-M.  With  all  my  Heart,  Mafter. 

Mr.  Dodd.  My  Lords,  The  next  Thing  we 
fliould  go  upon,  is  to  fhew  leveral  Paffages  which 
refleft  upon  the  Queen,  the  State,  and  Miniftry  ; 
there  are  Five  or  Six  Inftanees  which  we  (hall  read, 
and  then  we  (hall  have  done. 

Clerk  reads!]  '  In  (hort,  if  'Jure 
Review,  *  Divino  comes  upon  the  Stage,  the 

Vol.  2.  Numb.  *  Queen  has  no  more  Title  to  the 
%o.  p.  519.        '  Crown    than    my    Lord-Mayor's 

Horfe  :  All  the  People  are  bound 

*  by  the  Laws  of  God  to  depofe  Her  as  an  Ufurper, 

*  and  reftore  their  Rightful  and  Lawful  King  James 
'  the  Third. 

*  The  Line  of  all  the  World 
Jbid.  Vol.  3.  '  famed  for  Blood,  and  that  had 
Numb.  laa.  *  ravag'd  the  beft  Families  of  the 
f.  485.                *  Kingdom. 

'  Ever  fince  the  coming  of  King 
Ibid.  Vol.  3.  *  James  the  Firft  to  the  Crown, 
Numb.  43.  *  this  Nation   has  been  perplexed 

p.  170.  *  with  Divifions,  Uneafinefles,  Op- 

prelTions  and  Murmurings,  both 

*  in  Sovereign  and  Subjeft. 

'  Either  the  Diflenters  had  Rea- 

Ibid.  Numb.        *  fon  for  former  Difcontents,  and 

44.  p.  174.         *  Reafon  to  complain  of  Opprelll- 

on,  Perfecution,  and  Infringment 

*  of  Privileges,    or   they  had  not.     If  they  had  ; 

*  the  Church  was  cruel,  and  the  State  unjuft  before, 

*  in  laying  thofe  Loads  upon  them.     If  they  had 

*  nor,  both  Church  and  State  were  infatuated  and 

*  delirous,  in  granting  them  the  Toleration,  and 
'  Liberties  fince  conceded. 

'  If  the  next  Parliament  fhould 
Ibid.  Numb.  '  purfue  the  Steps  of  the  laft,  the 
45./*.  181.  '  Nation,  in  my  Opinion,  will  be 

*  fo  much   nearer    that  Crifis  of 
'  Time,  when  £b^///&  Liberty  being  brought  to  the 

*  laft  Extremity,  muft  open  the  Magazine  of  Orlgi- 

*  nal  Power. 

*  What  can  be  faid  for  Members 
Ibid.  Numb.  '  fitting  in  the  Houfe  to  do  no- 
27.  />.  106.         '  thing  ;    making    long    Speeches 

without  Meaning,  and  Voting 
'  Bills  without  Defign  to  have  'em  pafs  ? 

The  Balance  between  41  and 
Ibid.  Numb.  '  88  will  appear  to  run  againft 
12^.  p.  489.       '  him;  and  the  Difference  between 

the  dry  Martyrdom  of  King 
'  James,  by  his  Paflive  Obedience  Church- Subjects, 

*  and  the  wet  Martyrdom  of  King  Charles  the  Firft, 

*  by  People  that  never  made  any  fuch  Pretence,  will 

'  appear  fo  fmall,  that  it's  not  worth  Dr.  D 's 

'  while  to  meddle  with  it. 

*  Country-M.  Pray,  Sir,  are 
Obfervator,  '  there  a ;  great  many  of  thofe 
Vol.  2.  Numb.  '  People  alive,  that  cut  off"  the 
85>.                     !  Head  of  King  Charles  the  Firft  ? 
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Obf.    No,   no  ;    they  are  dead  and   gone    a 
long  Time  ago.     Howe\er,  the  Story  ferves  fome 
Men  as  Raw-head  and  Bloody-bones,  to  affrighten 
fome,  and  calumniate  others.     Now,  for  my  parr, 
I  know  nothing  of  the  Bufinefs  of  KingCharles  1. 
I  was  born  fince  the  Reftoration  ,•  and  I  have  fo 
high  a  Value  for  the  Prudence  and  Juftice  of  our 
Forefathers,  as  not  to  condemn  any  of  their  Afti- 
ons  for  the  common  Good.  We  are  unkind  to  our 
felves  in  cenfuring  the  Juftice  of  our  Forefathers 
Adions,  and  thereby  do  give  a  Handle  to  our 
Succeflors  to  cenfure  ours.    Did  our  Forefathers 
detruncate  the  Father  >    Did  not  we  depcfe  the 
Son,  and  put  one  more  Righteous  in  his  ftead  > 
Did  we  not  diveft  him  of  all  his  Regalities,  and 
make  him  a  Futigive  on  the  Earth  ?  And  mav  not 
future  Ages  examine  the  Difference  between  the 
Decollation  and  the  Abdication  ? 
'  I  recite  this,  to  let  you  know 
the  Encouragement   the  Papifts     lb.  Vol.  4. 
have  had  in  this  Reign  ;  when     Numb.  ^7. 
by  their  Intereft  they  can  get  fuch 
as  write  againft  them  profecuted,  (jTc,     ; 

*  Should  I  tell  you,  honeft  Coun- 
tryman, the  Accounts  I  have  had     Ibid. 
of  the  Numbers  of  Popifti  Priefts 

and  Emilfaries  come  into  England  the  firft  Two 
Years  of  Her  Maj-jfty's  Reign,  it  would  make 
your  Hair  ftand  an  End. 

They  would  have   but  a  forry 
Foot    Soldier    of   the   Obfervator.     Ibid.  Vol.  3. 

And  yet  I  have  been  where     Numb.  ij. 

thofe  People  that  would  fend  me 
durft  not  come,  and  where  perhaps  I  have  com- 
manded better  Men  than  themfelves.  It  has  been 
my  Forrune  to  be  in  a  fighting  Army,  under  a 
General  that  we  now  dearly  want ;  who  did  not 
ufe  to  return  from  the  War,/«e  Clade  ViElor,  and 
then  ride  in  Triumph  over  his  Queen  on  a  Me- 
dal. 

'  I  am  forry  that  the  Folly  of 
fome,  and  the  Bribery  of  others,     Ibid.  Vol.  3, 
have  brought  us  into  fuch  ama-     Numb.  p^. 
zing   and  difmal   Circumftances, 
that  either  our  Liberties  muft  be  Loft,  or  be  main- 
tained  by  a  Body    that   is  neither  of  us,  nor 
from  us. 

*  I  fhall  produce  my  felf  as  an 
Example  of  the  Arbitrary  Power     Ibid. 
of  this  Parliament ;  and  the  Man 

that  does  not  acknowledge  their  Proceeding  againft 
me  to  be  Arbitrary,  muft  affert,  that  an  Arbitrary 
Power  was  never  executed, 

'  Now  if  this  ben't  Arbitrary, 
I  don't    know  what  to  call  fo.     Ibid. 
The  SpaniJJ}  Inquifitors  have  fo 
much  Regard  to  Juftice,    or  the  Shew  of  it  at 
leaft,  that  they'll  fuffer  a  Man  to  fpeak  in  his  own 

Behalf,  CJc. Now,  Countryman,  do  but 

confider  my  Cafe ;  I  was  fentenc'd  to  the  Lofs  of 
my  Liberty,  without  being  heard. 

'   Which    plainly    fhews,      that 
what    the   Commons  condemn'd     Ibid, 
me  for,  would  not  bear  an  Afti- 
on  at  Law. 

'  My  Intent  is  to  inform  fuch 
as  you,  honeft  Roger,  how  much     Ibid, 
you  have  been  abus'd  by  your  Re-  .-, 

prefentatives.  ,  ,;..., 
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*  ThisParliamentistheveryRe- 
/^/^,                  "  verfe|  of  former  Parliaments  ;  as 

*  they  were  merciful,  this  was  cru- 
el ;  as  they  made  good  and  wholfome  Laws  to 
preferve  the  Liberties  of  their  Eleftors,  thefe 
took  away  the  Freedom  of  their  Eleftors  without 
any  Law  ;  as  they  ufed  all  Means  to  keep  their 
Eleftors  out  of  Jayl,  thefe  ufed  all  Means  to  put 

.  'em  into  Jayl. 

*  Oif.  Honeft  Countryman,  what 

Ibid.  Vol.  2.       *  would'ft  thou  have  me  do  ?     If 
Numb,  99.        *  I  muft  run  thro'  all  the  Lift  of 

*  Knaves,  I  muft  bring  in  all  the 

*  Courts,   all  the  Employments,  all  the  Glades  of 
'  Publick  Affairs  in  the  Nation. 

'  I  really  find  the  State  of  Eng- 
Review,  *  land  in  general  to  be  thus.    Its 

Vul.  2.  Numb.    '  Trade  under  a  fenfible,  miferable 
3,  p.  5.  *  Decay  in  all  its  Branches : -—Its 

*  Navy  great  and  flouriftiing  ;  but 
all  her  well-laid  Defigns  either  defeated  in  their 
Preparations,  by  the  miferable  Methods,  and  ill 
Government,  with  relation  to  Seamen,  or  difap- 
pointed  by  the  ill  Conduft  or  Cowardice  of  her 
Commanders.     In  Civil  Concerns,  in  the  utmoft 

Confufions  of  Parties blending  together  the 

moft  abfurd  Contradiftions,  fuch  as  propagating 
Religion  by  a  fcandalous  Miniftry  reiorm- 

ing  Manners  by  debauched  Magiftrates,  and  chu- 
fing  Men  to  make  Laws,  by  Bribery  and  Cor- 

.   ruption. 

Mr.  Phipps.  My  Lords,  We  ftiall  offer  but  one 
Paffage  more,  and  that  is  out  of  T'he  Divine  Rights 
of  the  Britifh  Nation  vindicated. 

Clerk  reads.]     *  And   if   he    will 

Page  105.  '  butftay  till  the  End  of  this  pre- 

*  fent  Seffion  of  Parliament,  he'll 

*  find  feveral  new  Powers  annex'd  to  the  Regal  Of- 

*  fice,  and  perhaps  fome  made  void  and  repealed  for 
!  the  Publick  Good. 

Mr.  Dodd.  My  Lords,  We  have  now  done  with 
our  Proofs  ;  we  have  gone  over  the  Heads  of  Blaf- 
phemy,  Irreligion  and  Herefy  ;  the  Church  refleSed 
on  ;  the  Queen,  Miniftry,  and  all  Orders  of  Men 
refleded  upon  and  abufed.  We  have  cited  thefe 
Books  and  Paffages,  tot  to  refled  on  the  Govern- 
ment, but  as  thofe  which  put  the  Doftor  in  fome 
Heat  and  Concern  both  for  the  Church  and  State  ; 
and  we  hope  your  Lordftiips  will  make  the  beft  Con- 
ftruftion  of  the  Doftor's  Intentions  in  this  Matter. 

Mr.  Phipps.  If  Blafphemy  and  Irreligion  can  en- 
danger the  Church  ;  if  Treafon  and  Rebellion  can 
endanger  the  Nation,  I  think,  with  great  Submiffion, 
the  Dodor  has  made  good  his  Anfwer ;  and  there- 
fore I  hope  he  is  not  guilty  of  any  Part  of  this  Ar- 
ticle. 

Mr.  Dee.  My  Lords,  I  beg  Leave  that  we  may 
apply  fome  Part  of  the  Proofs  we  have  read  to  Day 
to  the  Fourth  Article. 

Mr.  Phipps.  My  Lords,  The  other  Article,  I  fear, 
will  be  longer  than  will  be  fit  to  trouble  your  Lord- 
ftiips  with  now  ;  we  fhall  be  ready  to  proceed  when 
it  is  your  Lordlhips  Pleafure. 

Then  the  LORDS  .Adjourned  to  their  Houfe  Above. 


Taefdayy  March  7.  The  Eighth  Day. 

TH  E  Lords  coming  down  into  JVefiminpr-Hall, 
and  being  feated  in  the  manner  before-men- 


tioned, Proclamation  was  made  by  the  Serjeant  at 
Arms  as  follows  : 

Our  Sovereign  Lady  the  Queen  doth  ftridly 
Charge  and  Command  all  manner  of  Perfuns  to 
keep  Silence,  upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made  :  Henry 
Sacheverell,  Doftor  in  Divinity,  come  forth,  fave 
thee  and  thy  Bail,  elfe  thou  forfeiteft  thy  Recog- 
nizance. 

The  Dodor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  ; 

Lord  Chancellor.  Gentlemen,  you  that  are  Coun- 
cil for  the  Prifoner  may  proceed  in  his  Defence. 


T  F  your  Lordfliips  pleafe,  we  will 


'  X  proceed  to  the  Fourth  Article. 
That  Article  contains  feveral  Heads  ;  i.  That  the 
DoBor  fuggefls  Her  Majejiy's  Adminiftration  tends 
to  the  DejlruBion  of  the  Confiitution.  2.  That  there 
are  Men  of  CharaElers  and  Stations  in  Church  and 
State,  who  are  Falfe  Brethren,  -who  undermine  and 
betray,  and  put  it  in  the  Power  of  others  to  overturn 
and  deflroy  the  Confiitution.  3.  That  the  DoBor 
charges  her  Majefly,  and  thofe  in  Authority  under  Her, 
witb  a  general  Male-Adminiflration.  4.  That  he  per- 
fuades  the  SubjeEls  to  keep  up  a  Di(iinSiion  of  FaBion 
and  Parties,  infiil/s  Jealoujies,  foments  Divijions,  and 
flirs  up  the  SubjeEls  to  Arms,  and  perverts  feveral 
Texts  of  Scripture. 

My  Lords,  As  to  the  Firft,  the  Doftor  is  fo  far 
from  fuggefting  that  Her  Majcfty's  Adminiftration 
tends  to  the  Deftrudion  of  the  Conftitution,  that  he 
has  not,  as  we  apprehend,  faid  any  thing  that  can 
bear  fuch  a  Conftrudion.  The  Doftor  denies,  that 
he  has  made  any  Mention  of  Her  Majefty's  Admini- 
ftration in  Church  or  State  in  his  Sermon  :  There- 
fore, How  can  he  argue  that  it  tends  to  the  De- 
ftrudion  of  the  Conftitution  ?  It  has  not  been 
proved.  But  he  takes  all  Opportunities  to  fpeak  of 
the  Bleffings  we  enjoy  under  her  Majefty's  Govern- 
ment ;  prays  for  Her  Prefervation  ;  and  that  She 
may  long  Reign  for  the  Comfort  and  Support  of 
the  Church  ;  profelfes  what  he  fpoke  proceeded 
from  a  tender  Concern  for  Her  Majefty  and  Her  Go- 
vernment :  So  that  we  humbly  apprehend  there  was 
little  Occafionfor  fuch  a  Charge  againft  him. 

The  Second  Part  of  the  Article  is,  That  there 
are  Falfe  Brethren,  that  are  Men  of  CharaEier  and 
Station  in  Church  and  State,  who  undermine  and  be- 
tray, and  put  it  in  the  Power  of  others  to  overturn  and 
defiroy  the  Confiitution.  Now  the  Falfe  Brethren  by 
him  defcribed,  are  Perfons  who  propogate  fali'e 
Doftrines,  who  give  up  the  Difcipline  and  Wor- 
Ihip  of  the  Church,  who  are  for  Neutrality  in  Re- 
ligion, or  who  wi{h  well  to  the  Church,  but  do  not 
(hew  their  Zeal  in  obeying  her  Precepts,  and  de- 
fending her  Rights.  Thefe  are  the  Falfe  Brethren 
intended  ;  and  this  is  very  different  from  the  Alle- 
gation in  the  Impeachment.  As  to  that  Part  of 
the  Charge,  of  putting  it  in  the  Power  of  others  to 
deflroy  the  Confiitution,  he  does  not  mention  Men 
of  Charaders  and  Stations  in  this  Place  ;  but,  as 
I  take  it,  in  Pag.  15.  where  this  Paffage  is  fuppofed 
to  be  contained  ;  and  yet  it  is  Twelve  Pages  after, 
before  thofe  Words  are  mentioned.  They  are  not 
joined  together,  as  is  fuppofed  by  the  Article  ;  and 
fpeak  nothing  of  that  Matter.  It  is  a  Conjundi- 
on  of  Paffages  widely  different  from,  and  not  rela- 
ting to  one  another.  The  Betrayers  of  the  Confti- 
tution, to  whom  the  Dodor  does  refer,  are  fuch  as 
by  Writing  endeavour  to  fubvert  the  Foundation  of 
Qur  Church  and  State ;  fuch  as  are  of  a  Latitudina- 
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rian  Principle,  viho  neither  believe  her  Faith,  own 
her  Miffton,  fuhmit  to  her  Difcipliae,  or  comply  with 
her  Liturgy.  My  Lords,  Thefe  are  the  Heads,  and 
Perfons,  that  the  Doctor  refers  to  ;  and  not  fuch 
Perfons  or  Things,  as  are  pretended  by  the  Ar- 
ticle. 

As  to  a  General  Male-Adminiftration  under  Her 
Majefty,  he  abhors  the  Charge  ;  has  no  where  faid 
it  :  Always,  as  a  good  Subjed,  mentioned  Her  Ma- 
jefty with  the  profoundeft  Duty  and  Refped  ;  nor 
does  he  tax  any  in  Authority  with  a  Male-Admini- 
ftration. And  furely  it  is  not  fufEcient  to  charge  the 
Doftor,  as  if  he  had  fallen  foul  on  the  Miniftry, 
when  there  is  no  Proof  of  it,  and  when  there  is  no 
Paflage  in  his  Sermon,  as  we  apprehend,  that  tends 
to  it.  The  Doftor  has  on  all  Occafions,  as  a  good 
Subjeft,  juftified  Her  Majefty's  Title  ;  and  particu- 
larly at  the  Beginning  of  this  War,  he  preach'd  a 
Sermon  at  Oxford,  before  the  Univerfity,  therein 
juftifying  Her  Majefty's  Title  to  the  Crown,  and 
Her  entring  into  the  War  againft  France  and  Spain; 
wherein  he  has  very  clearly  demonftrated  thefe  Two 
Points.  And  as  to  the  Charge  of  endeavouring  to 
keep  up  Diftinftion  of  Parties,  he  is  fo  far  from 
it,  that  he  complains  of  thofe  that  have  divided  us 
witl}  a  Diftinftion  of  High  and  Low  Ciii'chmen  ; 
T^hey  have  'villamufly  divided  us  with  kiiavifl)  Di- 
ftinilions  :  And  what  could  he  mean  by  all  this,  but 
a  Service  to  the  Government  ;  and  that  they  which 
Taife  fuch  falfe  Infinuations,  fuch  Fears  and  Jealou- 
fies,  are  the  People  he  intended,  and  complains  of? 
And  as  he  has  done  that,  fo  he  takes  all  Opportu- 
nities to  pray,  that  we  may  be  one  Fuld  under  one 
Shepherd,  and  that  all  invidious  Diftinftions  might 
be  laid  afide. 

My  Lords,  The  next  Thing  is,  The  raifing  thefe 
groundlefs  Fears  and  Jealoufies,  that  arefuggefted. 
As  to  that,  the  Pafl"age  we  read  before  is  quite  op- 
pofite  :  The  Doftor  rebukes  them,  that  do  it  as  ill 
Chriftians,  and  ill  Subjefts  ;  and  earneftly  fets  forth 
the  Mifchief  of  them.  He  is  fo  far  from  encoura- 
ging it,  that  he  has  upon  feveral  Occafions  feverely 
cenfured  it.  And  to  ftirring  up  Her  Majefty's 
Subieds  to  Arms  and  Violence,  he  abhors  it,  and 
throughout  his  Sermon  afferts  the  Dodrinc  of  Non- 
Refiftance  ;  which  is  quite  contrary  to  this  Part  of 
the  Charge,  alrho'  he  conceives  it  to  be  the  Ground 
of  the  Impeachment.  Sure  there  is  not  any  one 
Paflage,  that  tends  to  excite  the  Subjefts  to  Arms, 
in  his  Sermons. 

My  Lords,  There  was  Notice  taken  of  a  Paflage 
(that  has  little  in  it)  exciting  Chriftians  to  put  vn 
the  whole  Armour  of  God  .  But  fure  that  is  diftin- 
guifhcd  from  the  Arms  of  Flefti  and  Blood  :  It  can- 
not be  fo  mifinterpreted,  as  to  be  underftood  of  any 
Earthly  Power  whatfoever ;  for  as  it  is  in  the  Scri- 
pture, fo  it  is  in  the  Doftoi's  Sermon,  :he  whole 
Armour  oj  God ;  Patience,  Suhni/pcn,  Sec.  This  is  the 
Armour  he  excites  Chriftians  to  put  on  ;  nothing 
of  flefhly  Anns. 

As  to  the  Charge  of  perverting  feveral  Texts 
of  Scripture,  to  make  ill  Impreflions  on  the  Peo- 
ple ;  he  denies  it,  and  had  no  ill  Impreflion  to 
make  on  any  Perfon  whatlbever  :  His  Work  was  to 
do  good,  and  make  good  and  religious  Impreflions 
on  his  Hearers.  But  he  thinks  it  hard,  when  he 
cites  Texts  of  Scripture  againft:  Vice  and  Immorali- 
ty, by  a  ConftruCtion  in  Prejudice  of  the  Preacher, 
thofe  Texts  fliould  be  faid  to  be  applied  to  particu- 
lar Perfons.  The  Story  of  the  Prophet,  in  the  Se- 
cond Book  of  Kings,  Chap.  vi.  as  printed  in  the  Do- 
lor's Sermon,  ismiftaken;  but  the  Two  Reflexi- 


ons made  upon  it,  are  very  unnatural,  and  not  cre- 
dible. The  fii  ft  Inference  was.  That  he  had  it  by 
Hearfay,  and  that  he  had  not  read  it.  Sure  your 
Lordfl:iips  cannot  think,  but  that  he,  that  is  aDodor 
of  Divinity,  has  read  every  Chapter  in  the  Bible  : 
He,  that  has  been  a  Student  in  the  Univerfity  of 
Twenty  Years  ftanding,  and  more,  and  conftantly 
keeping  to  the  Church,  certainly  none  can  think 
but  he  has  read  the  Bible.  But  then  it  is  turn'd  the 
other  way  upon  him ;  That,  taking  it  to  be  fo,  then 
he  reprefents  himfelf  to  be  the  Prophet  that  could 
fee  the  Danger,  and  makes  the  Lords  and  Com- 
mons the  People  that  were  blind. 

_  My  Lords,  This,  I  fuppofe,  was  intended  to  be 
wittily  faid;  but  if  it  be  ferioufly  (and  without 
Raillery)  confidered,  there  is  no  Wit  or  Senfe  in  it. 
He  mentions  not  the  Lords  and  Commons  at  all: 
But  it  is  true,  he,  as  a  Preacher,  warns  the  People  to 
have  their  Eyes  open,  to  fee  the  Dangers  of  Sin  and 
Vice  ;  fo  that  we  apprehend,  there  is  no  Ground, 
from  that  Paflage,  to  charge  the  Dodor  with  cor- 
rupting the  Scripture. 

My  Lords,  The  next  Text  that  is  quoted  againft 
the  Doftor  upon  this  Head,  is.  Blow  the  Trumpet 
in  Sion  ;  found  an  Alarm.  Now  it  is  urged  by  the 
Gentlemen  Marwgers,  That  this  can  be  for  nothing 
but  for  VVar  ;  and  this  (it's  pretended)  was  only  to 
be  done  in  Time  of  War,  when  the  Priefts  with  the 
Silver  Trumpets  were  to  found  in  Battle.  But,  my 
Lords,  this  cannot  have  that  Conftrudion ;  for  who- 
ever looks  into  the  Scripture,  particularly  into  the 
Prophet  Joel,  and  other  Place*,  (where  that  Ex- 
preflion  is  ufed)  will  find  it  to  proclaim  a  Faft  : 
They  were  to  blow  the  Trumpet,  to  fignify  the  Ge- 
nerality, and  that  all  (hould  take  notice  of  it.  The 
Allufion  is  carried  by  an  Elegancy  to  the  Trumpet, 
to  fliew  the  Generality  of  it,  and  that  all  the  Peo- 
ple fliould  humble  themfelves  before  the  Lord= 
Now,  to  make  this  Sedition,  to  infer  it  to  be  to 
excite  the  People  to  War  and  Rebellion,  is  not  right 
Reafoning,  nor  is  there  the  leaft  Colour  for  it 

Another  Quotation  he  makes  is  much  prefled  upon 
the  Dodor,  where  fpeaking  of  the  Church,  he 
cites  that  Paflage  out  of  the  Lamentations  :  Her  Ad- 
verfaries  are  chief,  and  her  Enemies  at  prefenc 
prufper.  This  is  prefs'd  upon  us,  as  if  the  Dodor 
had  an  Eye  in  it  on  the  Miniftry.  But  this,  we 
think,  is  ilraining  the  Words  beyond  their  Senfe  or 
Meaning  :  For,  firft,  he  does  not  fay  her  Adverfa- 
riesare  the  chiefeft,  but  in  the  loweft  Degree  of 
Comparifon,  her  Adverfaries  are  chief;  that  is,  that 
amongft  her  Adverfaries  there  are  fome  confiderable 
Pe  fns,  fome  Men  of  Eftates  and  Figure.  And 
t...s,  I  think,  appeared  Yefterday  in  the  Pamphlets 
thai  were  read,  fome  whereof  are  fuppoled  to  be 
wrote  by  no  mean  Perfons ;  the  Dodor  cites  the 
Words  of  Scripture,  and  we  think  it  can  have  no 
ill  ConftruCtion.  As  to  the  fecond  Pare  of  the  Ex- 
preflion,  Her  Enemies  at  p,efent  profper,  they  are 
the  Words  of  the  Prophet  ;  and  how  true  in  the 
prefent  Cafe,  we  muft  fubmit  to  your  Lordfliips, 
upon  what  has  been  already  oftered,  whether  any  ill 
Conftrudion  can,  or  ought  to  be  made  of  them» 
Neither  the  firft  nor  fecond  Part  of  thefe  Words 
are  determined  to  any  particular  Perfons  ;  we  cite 
the  Words  themfelves  ;  they  are  not  determined  to 
any  Perfon  whatfoever;  and  fo  we  hope  no  Offence 
can  be  taken  at  them,  nor  any  fuch  Inference  drawn 
from  them,  as  hath  been  endeavoured  to  be  repre- 
fented  to  your  Lordfliips.  The  Dodor  declares  in 
his  Sermon,  as  we  formerly  mentioned,  and  read 
to  your  Lordfliips,  that   he  hoped  what  he  had 
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fpoken  would  be  without  any  Offence,  as  it  pro- 
ceeded fiom  an  honeft  and  good  Intention,  and  a 
tender  Concern  for  Her  Majefty's  Perfon  and  Go- 
vernment, and  an  hearty  Zeal  for  the  Honour  and 
Safety  of  our  excellent  Church  and  Conftitution  : 
And  fo  we  hope  your  Lordlbips  will  conftrue  and 
intend  it.  And  fo  we  fubmit  this  Article,  and  the 
Doftor's  Defence,  with  all  Humility,  to  your  Lord- 
(hips.  We  (hall  read  no  more  than  two  or  three 
Proclamations  :  The  firft  is  againft  Vice  and  Immo- 
rality, and  to  ftir  up  Magiftrates  to  take  care  to  exe- 
cute the  Laws.  A  fecond  takes  Notice  that  Her 
Majefty's  Commands  had  not  been  obeyed  nor  the 
Laws  executed  to  fupprefs  Vice,  and  commands  the 
Magiftrates  to  be  careful  to  do  their  Duty  herein  : 
And,  thirdly,  a  Diredion  that  this  Proclamation 
(hall  be  read  to  the  People  out  of  the  Desk.  And 
lure  the  reading  them  there,  and  preaching  them, 
or  the  Subjefl:  Matter  of  them  in  the  Pulpit,  are 
confiftent  together. 

>4-  n;  •  T\  /T  Y  Lords,  We  are  now  humbly 
Mr.  Phipps.   lYJ^  ^Q  ^jj-gj.  ^^  y^^j^  Lordfliips  Con- 

(ideration,  our  Anfwer  to  the  fourth  and  laft  Arti- 
cle of  the  Impeachment,  to  which  we  think  there 
is  no  Necefficy  of  giving  any  Anfwer,  becanfe  we 
humbly  apprehend  there  is  not  any  Oftence  charg'd 
upon  the  Dodor  in  that  Article  ;  for  the  Article 
faith,  that^/je  Dofior  doth  falfely  and  malicioufly  ftig- 
gefi,  &c.  Now  to  fuggeft  can  amount  to  no  more 
than  to  infinuate,  and  is  far  (hort  of  an  Averment 
or  AfTertion  ;  and  whether  a  bareSuggeftion  or  In- 
finuation  can  be  a  fufficient  Foundation  to  ground 
on  Impeachment,  is  humbly  fubmitted  to  your 
Lordfliips.  But  fince  'tis  made  an  Article  againft 
the  Doftor,  we  humbly  hope  we  {liall  give  as  full 
an  Anfwer  to  theSnpgeftions  and  Iniinuationscon- 
tain'd  in  that  Article,  as  we  have  to  the  Offences 
charged  in  either  of  the  other  Articles. 

The  firft  Part  of  the  Article  faith,  T/m  the  D>Bar 
doth  fa!fly  and  malicioufly  fuggefl  that  Her  Majejl/s 
Adminijlration,  both  in  Ecclejiajlical  and  Civil  Affairs, 
tends  to  the  DeflruElion  of  the  Confiitution.  In  an- 
fwer to  which  'tis  humbly  offered,  that  the  Dodor 
doth  not  any  where  mention  Her  Majefty's  Ad- 
miniftration,  either  in  Ecclefiaftical  or  Civil  Affairs. 
He  efl-eems  it  one  of  the  greateft  Bleffings  and  De- 
liverances, 'That  Her  Majefly  now  happily  fits  on  the 
Throne  of  Her  Anceftors  ;  he  prays,  that  God  would 
long  preferve  Her,  for  the  Comjort  and  Support  of r  the 
Church  ;  he  proferfeth.  That  what  he  fpeaks  proceeded 
from  a  tender  Concern  for  Her  Majefty  and  Her  Govern- 
ment^ and  an  hearty  Zeal  for  the  Honour  and  Safety  of 
our  excellent  Church  and  Conftitution  ;  he  folemnly  de- 
clares, T'hat  his  only  Aim  and  Intention  was  earneftly 
contend  for  the  Safety,  Rights  and  Eftabliflmient  of 
Her  Majefty,  together  with  thofe  of  the  Church.  And 
how  after  all  this  it  can  be  inferred,  he  fuggefts 
that  Her  Majefty's  Adminiftration,  in  Ecclefiaftical 
and  Civil  Affairs,  tends  to  the  Deftruftion  of  the 
Conftitution,  I  cannot  imagine.  I  humbly  fubmit, 
whether  fuch  a  Charge  can  be  inferr'd  from  his 
Sermons,  without  carrying  Innuendo's  farther  than 
ever  hath  been  attempted. 

As  for  that  Part  of  the  Fourth  Article,  which 
chargeth,  that  the  DoSior  doth  fuggefi  that  there  are 
Men  of  CharaBers  and  Stations  in  the  Church  and 
State ,  which  do  themfelves  weaken ,  undermine  and 
betray,  and  do  encourage  and  put  it  into  the  Power 
of  others,  who  are  profeffed  Enemies ,  to  overturn 
and  defiroy  the  Conftitution  and  Eftablifhment  :     The 


Dodor  denies  he  fuggefteth  any  fuch  things  con- 
cerning Men  of  Charaders  and  Stations. 

I  can't  but  obferve  what  Art  hath  been  ufed  to 
make  up  this  Article,  and  I  do  not  doubt  but  your 
Lord(hips  will  be  of  that  Opinion  ;  for  the  Dodor 
in  Page  22,  mentions  Men  of  Charader  and 
Stations,  but  does  not  mention  Men  of  Charader 
and  Station  in  Church  or  State  i  but  fays,  there  are 
Men  of  CharaEier  and  Stations  that  fhift  and  prevari- 
cate with  their  Principles,  and  ftart  from  their  Religion 
upon  any  Occafion  of  Difficulty.  Which  is  a  Charge 
upon  them  in  their  private  Capacity,  and  does  not 
charge  them  with  any  Misbehaviour  in  their  Sta- 
tions, or  in  any  thing  relating  to  the  Publick  Ad- 
miniftration ;  nor  does  he  mention  in  that  Place 
their  weakening,  undermining  and  betraying,  or 
the  encouraging  or  putting  it  in  the  Power  of  our 
profefs'd  Enemies  to  overturn  and  deftroy  the  Con- 
ftitution and  Eftabli(hment. 

And  in  Page  15,  where  he  mentions  the  weakning, 
undermining  and  betraying  in  themfelves,  and  the  en- 
couraging and  putting  it  in  the  Power  of  our  profeffed  E- 
nemiei  to  overturn  and  defiroy  the  Confiitution  and  Efla- 
blifhment  of  both :  There  he  does  not  mention  Men  of 
Charader  and  Station,  but  chargeth  the  weakning, 
&c.  on  the  Falfe  Brethren  in  Church  and  State  ; 
fo  that  he  thinks  it  very  hard  that  a  Part  of  one 
Sentence  in  Page  22,  (hould  be  brought  back  feven 
Pages,  and  coupled  with  Part  of  another  Sentence, 
Page  15,  and  put  together  as  one  Sentence,  to  make 
an  Article  of  High  Crimes  and  Mifdemeanors  ; 
whereas  one  of  the  Sentences  hath  no  manner  of 
Relation  to,  or  Dependance  upon  the  other,  and 
neither  of  the  Sentences  alone  can  amount  to  or  be 
charged  as  a  High  Crime  and  Mifdemeanor. 

By  this  Method  they  might  have  charged  him 
with  High  Treafon,  or  any  other  Crime.  Nay, 
my  Lords,  by  this  tranfpofing  and  altering  of  Sen- 
tences, by  taking  a  Part  of  one  Sentence  and  cou- 
pling it  with  Part  of  another,  they  may  make  the 
Scripture  it  felf  fpeak  Blafphemy. 

But  fuppofe  it  had  been  one  entire  Sentence,  had 
this  been  a  Ground  for  an  Impeachment  ?  By  Men 
of  Charaders  and  Stations,  muft  Men  of  the  higheft 
Charaders  and  Stations  be  neceflarily  underftood  ? 
No,  my  Lords:  Are  not  inferior  Officers,  even  Con- 
ftables.  Mayors,  Juftices  of  the  Peace,  Officers  of 
the  Militia,  Deputy-Lieutenants,  Officers  of  the 
Army,  Officers  of  the  Cuftoms,  and  other  Branches 
of  the  Revenues,  all  Men  of  Station  ?  And  are  not 
fome  of  the  Stations  very  good  ones  ?  And  are  not 
many  of  the  Perfons  that  enjoy  them  Men  of  Cha- 
raders too  ?  And  if  among  all  thei'e  there  may  be 
found  fome  whofe  Confciences  are  fo  tender,  that 
they  think  it  a  Sin  to  communicate  with  the  Church 
upon  any  other  Account  than  to  qualify  themfelves 
for  their  Offices  and  Stations;  and  fuch  who  vilify 
her  Orders,  calumniate,  mifreprefent  and  ridicule 
her  Priefts  and  Profeffors  :  Is  it  a  High  Crime  and 
Mifdemeanor  in  the  Dodor  to  call  fuch  Perfons 
Falfe  Brethren,  and  to  fuggeft  that  they  are  Enemies 
to  our  Conftitution,  and  that  they  endeavour  to 
weaken  and  undermine  it  ?  And  yet  this  is  all  that 
can  be  inferr'd  from  chele  two  Pieces  of  Sentences 
put  together,  to  form  this  Article.  And  does  this 
bring  the  leaft  Blemifh  or  Refledion  on  the  Mini- 
ftry,  or  thofe  of  the  Higheft  Charader  and  Stations 
in  the  Church  ?  By  no  Means  :  For  the  Miniftry 
prefumes  that  Men  in  thofe  inferior  Stations  are 
well-afteded  to  our  Conftitution,  when  they  qualify 
themfelves  according  to  Law,  by  taking  the  Sacra- 
ment 
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for  High-Crimes  ^f^J  Mifdenieanors. 


ment  and  Oaths  j  and  if  any  of  them  are  not  fo, 
it  cannot  be  prefiimed  to  fall  under  tlie  Notice  of  the 
Miniih-y:  And  in  many  Cafes,  if  they  did  know 
ir,  yet  it  would  not  be  in  their  Power  to  redrefs  it. 
I  remember  one  Inftance,  in  an  eminent  Borough  in 
this  Kingdom.     It  was  proved,  at  the  Hearing  of 
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done  with  Impunity  hitherto,  I  believe  will  not  be 
denied,  for  I  have  not  heard  that  any  of  thefe  bold 
Offenders  have  yet  been  punilli'd ;  and  that  the  in- 
ferior Magiftrates  have  neglefted  their  Duty  in  that 
refpeft,  we  have  Her  Majefty's  Authority  for  it. 
wiia  ^^...5-^....  -^  "..-  f..w,v.v.,  ^.  w,v  xi^ciiiiig  uj.  But  that  this  is  a  Reflefiion  on  Her  Maiefty,  or 
an  Eleftion  for  that  Borough,  that  the  Mayor  deck-     Her  Miniilry,  is  totally  denied  ;  for  the  Execution 


red  that  no  Perfon  fhould  be  admitted  into  the  Cor- 
poration, and  qualified  to  Vote  for  Members  of  Par- 
liament, but  fuch  as  were  Diflenters  from  the  Tefi; 

I'o  that  there  may  be  Mayor,  Aldermen,  and  the 

whole  Corporation  who  may  take  the  Sacrament  in 

the  Churcli  of  Eaglaud,   and  the  Oaths,  and  yet 

every  one  DiiVenters :   And  they  may  elect  Perfons 

into  much  higher  Stations,  if  they  pleafe,  which  are 

equally  difaftefted  to  our  Church,    and  it  is  not  in 

the  Power  of  her  Majefty  or  the  Miniftry  to  help  it. 

And  when  there  are  fuch  found  among  us,  whether 

the  Docftor,  when  he  chargeth  them  for  being  Falfe 

Brethren,  can  be  faid  to  reflect  on  the  Miniftry,  can 

be  faid  to  be  guilty  of  High  Crimes  and   Mifde- 

mea.iors,  I  fubmit  to  your  Lordfhips. 

The  Learned  Gentleman  who  fpoke  firfl  to  this 

Article,  feemed  to  allow  that  Men  of  the  higheft 

Characters  and  Stations  were  not  intended  ;  but  he 

objefted,  that  to  charge  the  inferior  Magiftrates 

with  a  Ncgled  of  their  Duty,  is  charging  the  Go- 
vernment with  Male-Adminiftration ;  in  which  I 
cannot  concur  with  him.  But  as  this  Cafe  is,  I 
take  it  to  be  plain,  that  to  charge  inferior  Officers 
or  Magiftrates  with  a  Negleft  of  their  Duty,  can- 
not reflefi:  on  Her  Majefty's  Adminiftration ;  for 
there  are  Magiftrates  which  Her  Majefty  cannot  re- 
move ;  there  are  Ncglefts  which  Her  Majefty  or 
Her  Miniftry  cannot  be  prefumed  to  know,  as  I  be- 
fore mention'd.  And  to  fet  this  in  a  true  Light, 
and  to  give  a  full  Anfwer  to  this  Objeftion,  we  have 
Her  Majeftys  Authority  to  vindicate  the  Doftor  in 
this  Point ;  for  Her  Majefty  chargeth  the  Magi- 
ftrates v.'ith  a  Negleft  oi  their  Duty,  and  carrieth 
the  Charge  higher  than  can  be  inferr'd  from  the 

Doftor's  Sermon,  I  mean  the  feveral  Proclamations  ^  _  ___  _ _ 

that  hare  been  iffued  by  Her  Majefty,  by  the  Ad-  all  one"  Fold  under  one  Shepherd  ;  and  that  all  thofe 
vice  of  Her  Privy-Council  (which  are  Her  Miniftry)  invidious  Diftinfiions,  that  diftract  and  confound 
for  fupprcTing  Prophanenefs  and  Immorality.  Thofe  '   " 

Proclamations  take  Notice  of  the  feveral  Afls  of 
Parliament  againft  Prophanenefs  and  Immorality, 
and  charge  the  inferior  Magiftrates  with  a  Negleft 


of  the  Laws  againft  fuch  Offenders  is  within  the  Pro- 
vince of  inferior  Magiftrates;  and  God  lurbid  that 
the  Faults  of  inferior  Magiftrates  fliould  be  charged 
upon  Her  Majefty.  The  feveral  Proclamations  iflued 
out  by  Her  Majefty,  by  the  Advice  of  Her  Privy- 
Council,  \hc\\\  Her  Majefty  and  Her  Miniftry  have 
done  all  that  in  them  lies  to  fuppprefs  Blafphemy, 
Prophanenefs,  and  other  Vices  ;  and  that  the  Fault 
and  Negleft  lies  entirely  at  the  Door  of  the  inferior 
\Iagiftrates  :  And  this  fufficientiy  anfwers  the  Ob- 
jection, that  what  is  charged  upon  inferior  Magi- 
ftrates cannot  reflect  on  Her  Majefty,  or  Her  Mi- 
niftry. And  this  is  alfo  a  full  Anfuer  to  that  Part 
of  the  Fourth  Article,  which  accufeth  the  Dodor 
with  charging  Her  Majefty,  .and  thofe  in  Authori- 
ty, both  in  Church  and  Scate,  with  a  general  Male- 
Adminiftration  ;  to  which  1  would  only  .add  what 
the  Doftor  hath  faid  in  his  Anfwer  to  this  Article, 
"jix..  "That  he  abhors  the  Thoughts  of  bringing 
"^  any  Charge  againft  Her  Sacred  Majefty,  whcmhe 
^'  never  mentions  but  in  Terms  of  the  profoundeft 
''  Duty  and  Refpeft  ;  that  he  doth  no:  charne  thofe 
in  Authority  with  any  Male-Adminiftration  ;  that 
"^  he  doth  not  fo  much  as  mention  the  Word  Male- 
II  Adminiflration^  nor  any  other  Word  Synonymous 

"  "'"-^  '''?  °^  ^^""^  whence  it  can  be  inferr'd,'  or  i.:s 
"  which  it  is  or  can  be  imply'd. 

As  to  fuch  Part  of  the  Fourth  Article,  which 
chargeth,  that  the  DoEior,  as  a  fublick  I,ice;2dian\ 
pevftiades  Her  Maje(ly's  SubjtFts  to  keep  tip  a  Di- 
jlinciion  of  FaBiom  and  Parties ;  he  invites  the  Dif- 
fenters  to  leave  their  Schifm,  and  come  fincerely  in- 
to the  Church  :  He  complains  of  thofe  who  have 
villainoufly  divided  us  with  the  knavifh  Diiiinftions 
of  High  and  Low  Church.     He  wiflieth  we  were 


us,  were  loft. 

In  wifliing  that  People  would  leave  their  Schifm, 
and  come  fincerely  into  the  Church  ;  that  we  ivere 
all  one  Fold  under  one  Shepherd,  makes  a  Man  a 
publick  Incendiary;  if  blackning  thofe  that  divide 
us  with  knavifli  Diftinftions  with  the  Charafter  of 
Villainous ;  and  wifliing  that  all  thofe  invidious 
Diftinftions  which  diftraft  and  confound  us  were 
loft,  be  to  keep  up  Diftinftions  of  Faftions  and  Par- 
ties, the  Doftor  is  Guilty  ;  but  if  nor,  then  he  con- 
ceives there  is  nothing  in  his  Sermons  which  can  be 
a  Foundation  for  the  Charge  in  this  Branch  of  the 
Fourth  Article. 

But  it  hath  been  objefted,  That  tho'  the  Doftor 
But  it  is  alfo  objefted,  that  the  Doftor,  Page  5,  invites  the  Diffenters  to  come  into  the  Church,  yet 
faith.  That  the  Communion  of  the  Church  hath  been  he  invites  them  upon  his  own  Terms:  And  I  hope, 
rent  a>:d  divided  by  FaBiou:  and  Schifmatical  hn-  my  Lords,  they  (hall  never  come  in  upon  any  other 
piofion^  5cc.  Is  the  faying  this  is  done  with  Impu-  Terms  than  their  conforming  to  the  Doftrine  and 
nity,  a  Refleftion  on   theAdminiftratlon  ?    That     Difcipline  of  the  Church.  I  hope  I  lliall  never  fee  the 


of  their  Duty,  in  not  putting  thofe  Laws  in  Exe- 
cution. And  is  it  an  Offence  for  the  Doftor  to 
mention  that  in  his  Pulpit,  which  hath  been  fo  often 
repeated  by  her  Majefty  under  Her  Great  Seal  ? 

It  has  been  objefted.  That  the  Doftor,  fpeaking 
of  the  Church,  fays.  That  Her  Adverjaries  are 
Chiej.  This  is  a  Quotation  out  of  Scripture,  which 
{ignifies  that  they  are  -Mighty  ;  but  that  this  reflefts 
on  the  Miniftry,  or  Her  Majefty's  Adminiftration, 
I  cannot  apprehend. 


Blafphemy,  Atheifm  and  Prophanenci's  have  been 
juftify'd  in  Print ;  that  the  Worfhip  and  Difcipline 
of  the  Church  hath  been  prophaned  and  abufed,  her 
Orders  denied  and  vilified,  her  Priefts  and  Profef- 
fors  calumniated,  mifreprefented  and  ridicul'd ;  that 
Trumpets  have  been  founded  to  Rebellion ;  that 
Her  Majefty  and  Her  whole  Adminiftration  have 
been  reflefted  on,  I  think  was  fufficientiy  proved  to 
your  Lordfhips  Yefterday ;  and  that  it  hath  been 


Conftitution  of  our  Church  weakened,  and  her  PaleS 
and  Fences  broken  down,  to  let  her  Enemies  into  it. 
As  to  the  other  Part  of  the  Article,  which  chargeth 
the  Doftor  with  inftilling  groundlefs  Jealoufies,  and 
fomenting  deftruftive  Divifions  among  her  Majefty's 
Subjefts,  there  is  no  Foundation  for  it ;  for,  on  the 
contrary,  he  rebukesandcondemnsthofewho  by  falfe 
Infinuations,  and  raifing  groundlefs  Jealoufies  and 
Fears,  embroil  and  bring' it  into  Confulion. 

As 
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As  to  that  Part  of  the  Fourth  Article,  which 
chargeth,  That  the  Dockr  excites  nndfiirs  up  Her  Ma-' 
jefty's  Siiljecli  to  Arms  and  Violence;  if  Preaching 
up  Paffive  Obedience  be  to  ftir  up  People  to  Re- 
bellion ;  if  Preaching  up  the  Illegality  of  Refiftance 
be  to  excite  Her  Majefty's  Subjects  to  take  up  Arms 
againft  Her,  I  own  there  is  a  iiifficient  Ground  in 
his  Sermon  for  this  Charge  ;  but  otherwife,  there  is 
not  one  Paflage  in  the  Sermon  to  warrant  this  Ac- 
cufation. 

I  do  admit,  the  Doctor,  in  the  laft  Page  of  his 
Sermon,  hath  this  Exhortation  of  St.  Paul's  :  Put 
on  the  whole  Armour  of  God,  that  ye  may  be  able  to 
ftand  againft  the  Wiles  of  the  Devil ;  for  u-e  wreftle 
not  only  againft  the  Fle/h  and  Blood,  but  againft  Prin- 
cipalities, againft  Poiveri,  againft  the  Rulers  of  the  Dark- 
nefs  of  this  IVorld,  againft  Spiritual  IVickednejfes  in 
high  Places.  I  pray,  my  Lords,  What  is  it  that 
the  Doctor  in  the  Words  of  St.  Paul  advifes  his  Au- 
ditors to  refift  ?  Is  it  not  the  IViles  of  the  Devil? 
With  what  Armour  are  they  to  refift?  'Tis  wirh 
the  Armour  of  God.  What  is  the  Armour  of  God  ? 
Are  Guns,  or  Swords  of  Iron  or  Steel,  the  Ar- 
mour of  God  ? 

The  Learned  Manager  that  fpoke  to  this  Point 
f^iid,  the  Doctor  could  not  mean  the  fpiritual  Ar- 
mour, bccaufe  he  departed  from  the  Apoftle  s  Spi- 
ritual Meaning.  And  to  make  good  this  Charge, 
he  ufeth  the  fame  Method  that  was  taken  to  make 
up  the  firft  Part  of  this  Article  ;  for  the  Words 
cited  by  the  Doftor  are  in  the  Eleventh  and  Twelfth 
Verfes  of  the  Sixth  Chapter  of  St.  Paul  to  the  Ephe- 
fiaus ;  and  to  find  out  the  Doftor's  Meaning,  he 
goes  back  to  the  Thirty  firft  Verfe  of  the  Fourth 
Chapter,  where  St.  Paul  faith,  Let  all  Bittemefs, 
and  Wrath,  and  Anger,  and  Clamour,  and  Evil-fpeak- 
tag  be  put  a'vay  from  you,  -with  all  AiaUce.  And 
why  this  (hould  be  alledged  to  fhew  what  the 
Dodor  means,  when  in  the  Words  of  St.  Paul  he 
advifeth  his  Auditors  to  put  on  the  Armour  of  God, 
I  cannot  imagine.  If  lie  had  read  but  two  Verles 
after  thofe  Words  cited  by  the  Doctor,  he  would 
have  found  the  Armour  of  God  to  be  The  Sword  of 
the  Spirit,  the  Shield  of  Faith,  the  Breaft-plate  of  Righ- 
teoufnefs,  and  the  Helmet  of  Salvation  ;  and  the  Doc- 
tor could  mean  no  other  Armour :  And  how  Her 
Majefty,  or  thofe  in  Authority  under  Her,  can 
be  refifted  by  this  Armour,  or  what  Violence  Her 
Majefty's  Subjcfls  can  ufe  with  thefe  Arms,  1  fub- 
mit  to  your  Lordfliips.  'Tis  plain,  that  the  Prin- 
cipalities, Powers  and  Rulers,  here  meant,  are  not 
Earthly  Principalities,  Powers  and  Rulers  ;  but  the 
Principalities,  Powers,  and  Rulers  of  Darknefs,  againft 
which  Guns  and  Swords  are  but  a  very  weak  and 
feeble  Defence.  Thefe  Things  being  confider'd,  I 
think  there  is  nothing  :o  be  collefted  from  this  Pa- 
ragraph, that  can  excite  Her  Majefty's  Subjefts  to 
Arms  and  Violence ;  unlefs  it  be,  to  take  the  Ar- 
motir  of  God,  to  njlfl  the  Devil  and  all  his  Works ; 
which,  I  hope,  is  not  a  High  Crime  and  Mif- 
demeanor. 

As  a  further  Evidence  that  the  Doctor  excites 
Her  Majefty's  Subjeds  to  Arms  and  Rebellion,  it 
is  objefted,  That  the  Doftor,  in  his  Sermon,  Pag. 
26.  lays,  Let  us  therefore,  being  well  ajfured  how  much 
our  Caufe  deferves,  and  how  jnuch  at  prefent  it  re- 
quires our  bravefl  Refolutions,  hold  fafl  our  Lue- 
grity  and  Religion  without  wavering,  and  earneflly 
contend  for  the  Faith  which  was  once  delivered  to  the 
Saints.  And  is  not  this  wholefome  and  religious 
Advice  ?  The  more  ftrongly  and  openly  the  Caufe 
js  oppugned,  the  braver  Refolutien  it  requires  to 


defend  it.  The  Caufe  of  Religion  is  arrack'd  by 
Atheifts  and  Deift«;  the  Caule  of  Monarchy,  by 
AlTerrors  of  Republican  and  Seditious  Prii.ciples; 
the  Caufe  of  the  Church,  by  Papifts  and  Sectaries 
of  all  lorts ;  and  therefore  it  requires  our  bravefl: 
Refokuions  to  defend  the  Church,  the  Qiieen,  and 
the  Conftitution,  with  the  fame  Zeal  they  are  at- 
tack'd,  as  the  Doi5tor  explains  himfelf  ;  Net  doubt- 
ing, if  we  f/.-iew  the  fn/ne  C  urage,  and  indefatigable 
'Leal  and  Lahmr  to  defend,  «•  our  Adverfaries  to 
reproach,  divide,  and  ruin  our  Church  ;  neither  their 
united  Malice  nor  Power,  nor  all  the  P/vts  and  Machi- 
nations of  Kome,  nor  the  very  Gates  of  Hell  it  felf 
[hall  ever  be  able  to  prevail  againfi  Her.  And  fhall 
this  be  conftrued  to  excite  Her  Majefty's  Subjeds 
to  Arms  and  Violence  ? 

As  to  the  laft  Part  of  the  Article,  which  char- 
geth, That  the  DoBor  doth  wickedly  wrejl  and  per- 
vert divers  Texts  of  Holy  Scripture  :  It  feems,  the 
Printer  of  the  Second  Edition  miftook  one  Text: 
If  the  Dodor  had  perverted,  or  wickedly  wrefted 
the  Text,  he  muft  have  been  fubjcd  to  a  Profecu- 
tion  in  another  Place ;  but  it  would  not  have  been 
a  Ground  for  an  Impeachment  of  High  Crimes  and 
Mifdemeanors, 

To  conclude My  Lords,  If  condemning  the 

Dethroning  and  Murdering  the  Royal  Martyr  King 
Charles  the  Firft,  be  to  caft  black  and  odious  C-i- 
Icurs  on  his  late  Majefty  and  the  Revchiiion ;  i£ 
the  averring  the  utter  Illegality  of  Rcfiftance  to 
the  Supreme  Power  in  all  Things  lawful  ;  if  Preach- 
ing the  Dodrine  of  Paflive  Obedience  and  Non- 
Reliftance,  which  hath  been  enj  ined  by  our 
Church,  and  confirmed  by  the  Legiflature,  and  is 
the  Dcdrine  of  all  Chnftian  Churches,  (hall  be 
conftnicd  to  be  a  Reflettion  on  the  Revolution,  and 
a  greater  Refledion  on  it  now,  than  the  Preaching 
of  the  lame  Dodrine  was  in  the  Reign  of  his  late 
Majefty,  who  was  the  Happy  Inftrument  of  that 
Revolution :  If  the  Dodor  be  a  Criminal  for 
Preaching  that  Dodrine  which  the  Right  Reve- 
rend Fathers  of  our  Church,  and  other  Eminent  Di- 
vines, have  preach'd,  with  the  Approbation  and  Ap- 
plaufe  of  the  Crown,  and  both  Houfes  of  Parlia- 
ment ;  then  the  Dodor  is  guilty  of  the  High 
Crimes  and  Mifdemeanors  in  the  Firft  Article. 

And  if  to  wifh  that  DilTenters,  who  qualify 
themfelves  according  to  the  Ad,  may  enjoy  the  full 
Benefit  of  it ;  if  to  dofire  the  Laws  to  be  put  in 
Execution  againft  fuch  who  will  not  comply  with 
the  Terms  prefcribed  by  the  Ad,  and  agiinft  A- 
theifts.  Delfts,  and  fuch  who  frequent  no  Religi- 
ous Worftiip  at  all,  and  are  particularly  excepted 
out  of  the  Ad  of  Toleration  ;  and  if  to  aOerr,  that 
a  Sentence  ratified  in  Heaven  cannot  be  reverfed 
on  Earth,  be  to  affirm  the  Toleration  unreafon- 
able,  and  the  Allowance  of  it  unwarrantable  ;  then 
the  Dodor  is  alfo  guilty  of  the  High  Crimes  in  the 
Second  Article. 

And  if  to  aftert  the  Prejudice  the  Church  re- 
ceives by  Schifm  and  Occafional  Conformity;  if 
the  fhevving  the  heavy  Judgments  which  may  be 
brought  down  upon  a  Church  and  Nation,  by  Blai- 
phemy,  Atheifm,  Prophanenefs  and  Immorality ; 
if  to  fliew  the  Danger  the  Queen  and  Church  are 
in,  by  the  rebellious  Principles  that  are  daily 
broach'd  and  publifli'd,  be  to  aftert  the  Church  is 
in  Danger  under  Her  Majefty's  Adminiftration; 
the  Dodor  is  likewile  guilty  of  the  Crimes  in  the 
Third  Article, 
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And  laftly,  If  to  pray  for  Her  Majefiy's  long 
Continuance  on  tlie  Throne,  for  the  Comfort  and 
Support  of  the  Church  and  Nation  ;  if  to  (hew 
that  the  Laws  againft  Atheifm,  Blafphemy,  Pro- 
phanenefs  and  Irreligion,  be  not  put  in  due  Execu- 
tion by  inferior  Magiftrates  ;  chat  is,  if  to  alTert  in 
his  Pulpit  what  Her  Majefty,  by  Advice  of  her  Mi- 
niifry,  hath  alTerted  in  Four  Proclamations,  be  to 
reBeft  on  Her  Majefty  and  Her  Miniftry,  and  to 
charge  Her  Majefty  with  Male-Adminiftration  in 
Church  and  Stare  ;  and  if  exhorting  the  People  to 
fut  on  the  S^word  of  the  Spirit,  the  Shield  oj  Faith, 
the  Breaft^flate  of  Righteoufnefs,  and  the  Helmet  of 
Sahaticn,  to  rejift  the  Devil,  and  all  the  Powers  of 
Daikncjs,  be  to  excite  Her  Majefty's  Subjefts  to 
Arms  and  Violence  againft  Her  Majefty  ;  and  if 
Preaching  up  Paffive  Obedience  and  Non-Refiftance, 
is  to  ftir  up  People  to  Rebellion  ;  then  the  Doctor 
is  guilty  of  the  High  Crimes  and  Mifdemeanors  in 
the  Fourth  Article  ;  efpecially,  if  ftrain'd,  foreign 
and  unnatural  Inferences,  Lnfinuations  and  Innu- 
endo's are  topafsfor  Proof.  But  otherwife  I  pre- 
fume  to  fay,  the  Doctor  is  not  guilty  of  any  of  the 
Oftences  charged  in  either  of  the  Articles  ;  and  I 
humbly  hope,  your  Lordfliips  will  be  of  that  Opi- 
nion. 
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Mr.  Dee. 


Y  Lords,  This  Article  Is  fhorc  of 
IV  J^  the  former  Articles,  in  the  man- 
ner of  the  Charge.  The  firft  Parr  of  it  is  a  Charge 
upon  the  Doiitor,  That  he  fuggefts  only,  That  Her 
Majeft/s  Adminiftration  tends  to  the  DeftniEiion  of  the 
Coiijtitution.  As  to  this  Part  of  the  Article,  (as 
has  been  obferved)  there  is  no  Paflage  in  the  Ser- 
mon mentioning  Her  Majefty,  but  with  the  greateft 
Refpeft,  and  with  hearty  Prayers  for  Her.  The 
Words  Minifters,  and  Miniftry,  are  not  found  in  the 
whole  Sermon  :  Therefore,  to  find  any  Charge  on 
them  by  the  Doftor,  we  muft  look  to  the  Second 
Part  of  the  Article,  which  charges  the  Dodior  with 
fuggefting,  T^hat  there  are  Men  of  42haraEier  and 
Stations,  ivho  are  Falfe  Brethren,  and  do  underjnine 
the  Conftitinion,  and  endeavour  to  betray  the  Church  ; 
and  confequently  charges  Her  Majefty  zoith  a  General 
Male-Adminiftration. 

My  Lords,  As  to  this  Part  of  the  Charge,  viz.. 
That  the  Doftor  doth  fuggeft,  that  Men  of  Chara- 
cter and  Stations  are  Underminers  of  our  Conftitu- 
tion,  it  is  not  to  be  found  in  any  Part  of  the  Ser- 
mon :  But  if  he  doth  fuggeft,  that  Men  of  Chara- 
cters and  Stations  (not  faying  of  what  Characters, 
or  what  Stations)  are  Falfe  Brethren,  (if  your 
Lordftiips  take  notice  what  thofe  Men  are,  whom 
the  Dodor  calls  Falfe  Brethren)  it  will  not  be  a 
fufficienc  Ground  for  a  Charge  of  High  Crimes  and 
Mifdemeanors.  There  are  Four  Sorts  of  Perfons, 
that  the  Doftor  charges  as  Falfe  Brethren  :  Thofe 
that  propagate  Falfe  Doftrines ;  Thofe  that  give  up 
the  Difcipline  of  the  Church  j  Thofe  that  are  for 
a  Neutrality  in  Religion  ;  and  Thofe  that  own 
themfehes  to  be  of  the  Church,  but  live  not  accor- 
ding to  her  Rules.  Now  to  fay,  that  there  are 
fome  Men  of  Character  and  Stations  in  the  Nation 
that  are  Falfe  Brethren,  within  fome  one  or  other 
of  thefe  Defcriptions,  I  wifti  I  could  fay  it  was  not 
true.  But  when  the  Doftor  comes  to  charge  fome 
Perfons  as  Underminers  of  the  Church  and  Confti- 
tution,  they  are  defcribed  to  be  either  thofe  Perfons 
that  fubvert  the  Fundamentals  of  Religion,  as  A- 
theifts,  Deifts,  Socinians,  and  fuch  like  ;  or  Occa- 
fional  Conformifts  ,  Perfons  that  creep  into  the 
Church,  only  with  a  Defign  to  do  it  a  Mifchief. 
Vol.    V. 


And  I  think  thefe  Perfons  may  be  juftly  faid  to  be 
Underminers  of  the  Church. 

My  Lords,  There  is  a  General  Charge  againft 
the  Doftor,  T'hat  he  excites  the  People  to  Rebellion. 
If  this  could  be  naturally  inferr'd  from  his  Words, 
he  muft  be  guilty  of  Self-Concradiftion,  and  ought 
rather  to  be  pitied  as  a  weak,  foolilh  Man,  than  pn- 
nilhed  as  a  cunning  Incendiary.  For  xvhen  he  hath 
fo  pofitively  affirmed  the  utter  Illegality  of  Refi- 
ftance^to  the  Supreme  Power,  if  any  Thing  had 
dropp'd  from  him  in  the  fame  Afiembly  tending  to 
Rebellion,  he  would  have  expofed  himfelf"  to  the 
utmoft  Ridicule. 

My  Lords,  Some  Things  have  been  obferved  out 
of  the  Preface  to  his  Sermon  at  St.  Pants :  One  Ex- 
preffion  is  that  of  founding  a  Trumpet.  I  (hould 
not  have  though  this  worth  taking  notice  of,  but 
that  fome  of  the  Gentlemen  did  lay  fome  Screfs  on 
ir,  as  if  this  were  founding  an  Alarm,  exciting  Peo- 
ple to  Arms  :  But  I  conceive,  that  the  Words  out 
of  the  Mouth  of  the  Doftor,  bear  the  fame  Senfe 
as  out  of  the  Mouth  of  the  Prophet.  But  for  fear 
that  he  fliould  be  mifconftrued,  the  Doftor  ex- 
plains himfelf  by  the  Words  immediately  follow- 
ing, and  (hews,  that  fuch  Prohibition  or  Reftrainc 
laid  on  the  Clergy,  as  are  there  fuggei>ed,  are  ex- 
predy  contrary  to  the  Command  of  God.  His 
Wnrds  are  rhefe  :  IJy'e  are  told  by  thefe  Men,  -who 
"■would  fhut  both  cm  E]es  and  our  Mouths,  in  order  the 
more  efffBuaUy  to  undermine  and  deftroy  us,  that  the 
Pulpit  is  net  a  Place  for  Politicks  ;  and  that  it  is  the 
Euf.nefs  oj  a  Cli.,g)man  to  preach  Peace,  and  not  found 
a  Tr:impetin  Sion  ;  fuexprefly  ccKtrary  to  the  Co7nmand 
of  God,  to  cry  aloud,  and  fpare  nor.  So  that  thefe 
Words  do  plainly  interpret  what  the  Doftor  meant 
by  founding  a  Trumpet. 

My  Lords,  There  was  another  Thing  taken  no- 
tice of  from  this  Preface,  and  chat  was  the  Encou- 
ragement he  gives  to  People  to  Arms  and  Violence, 
againft  fuch  as  would  deftroy  the  Church,  (Jc. 
The  Words  of  the  Doftor  are  thefe  ;  If  honeft  Men 
ivill  ftt  ftill,  and  give  up  their  Caufe  through  want  of 
Courage,  or  a  juft  Senfe  of  the  dangerous  Atttmpts 
of  our  Enemies  ;  we  may,  without  the  Spirit  of  Pro- 
phecy, foretel  what  will  become  of  our  Conftitutiou, 
when  it  is  fo  vigoroiifly  attacked  from  without,  and  fo 
lazily  defended  from  within.  This  was  looked  upon 
as  dividing  the  People,  and  exciting  them  to  make 
Refiftance.  But  if  the  Gentlemen  had  looked  a 
little  before,  in  che  fame  Paragraph,  they  would 
have  found  who  the  Aflailants  he  mentions  were  ; 
and  then  they  would  nor,  I  conceive,  have  blamed 
the  Doftor,  for  encouraging  the  People  to  make  a 
vigorous  Defence.  The  Aflailants  are  thofe  that 
make  rebellious  Appeals  to  the  People,  as  the  only 
Judges  of  Right  and  Wrong,  and  the  Dernier  Re- 
fort  of  Juftice  and  Dominion  .-  Thefe,  he  fays,  are 
the  fafliionable  Methods  now  made  ufe  of  to  un- 
dermine the  Church  and  Legiflature,  by  breaking 
in  upon  the  Prerogative  of  the  Crown,  by  threac- 
ning  them  with  imaginary  Legions,  and  a  Popu- 
lar Tribunal,  where  their  Authority  is  to  be  tried 
and  determined.  To  put  a  flop  to  this  Thing,  is 
what  he  fays  is  the  Intent  of  his  Difcourfe.  Now 
if  thefe  are  the  Perfons  that  attack  the  Conftitution, 
that  appeal  to  the  People  as  the  only  Judges  o£ 
Right  and  Wrong,  if  thefe  are  the  Affailancs,  fure- 
ly  the  Doftor  may  encourage  the  People  vigoroufly 
to  defend  themfelves  againft  them. 

My  Lords,  There  was  one  Thing  more  taken 

notice  of  by   the  Gentlemen  Managers,  That  the 

Doftor  had  given  great  Oftence  to  the  Commons, 

5  H  by 
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bv  an  ExprefTion  he  has  made  ufe  of,  by  way 
Exclamation,  in  the  Clofe  of  his  Anlwer  to  the 
Articles  ;  and  that  runs  thus  :  Hard  u  the  Lot  oj 
the  Miniflers  of  the  Gofpel,  if  ivhen  they  ate  the 
Word  of  God  in  their  General  Eshortatiom  to  Piety 
and  Virtue,  or  in  their  Refroofs  of  Mem  Tranfgref- 
fium,  or  ruhere  they  are  Lamenting  the  Difficulties 
and  ConfliBs  -with  which  the  Church  of  Chrijt,  whilji 
Militant  here  on  Earth,  mufl  always  Jlruggle  ;  the 
Several  Texts  and  Pafjages  h  them  cited,  /hall  be 
faid  to  have  been  by  them  meant  of  particular  Per- 
fons  and  Things,  and  (hall  he  conflrued  in  the  mnjl 
Criminal  Senfe,  and  be  made  by  fuch  ConftruEiion  one 
Ground  of  an  Impeachment  for  High  Crimes  and  Mif- 
demeamrs.  If  this  Suppofuion,  as  the  Do6tor  has 
put  ir,  be  turned  into  a  Polition,  he  hopes  you  will 
pardon  him  for  his  Exclamation.     If  Generals  have 


cern  fo/  Her  Maje/ly's  Perfon  and  Government,  and  a 
hearty  Zeal  for  the  Honour  and  Safety  of  our  Excellent 
Church  and  Cunflitution. 

My  Lords,  Some  Regard  is  to  be  had  to  the  De- 
clarations of  every  honeft  Man,  in  relation  to  his 
own  Thoughts  and  Intentions,  which  are  known  on- 
ly to  God  and  his  own  Confcience  :  And  certainly, 
when  a  Prieft  of  the  Church  of  England  does,  in 
the  Pretence  of  God,  and  Face  of  the  Congregation, 
folemnly  declare.  That  what  he  fpeaks  is  with  a 
tender  Concern,  and  hearty  Zeal  for  Her  Majefty's 
Perfon  and  Government ;  no  loofe  Words,  or  di- 
ftanc  and  unconnefted  ExprefTions,  ought  to  be  con- 
flrued to  a  direct  contrary  C.;. v"  ""f  fo  exprefs  a 
Declaration.  My  Lords,  The  Senfe  oi  .infe  Words 
is  plain  and  obvious  to  every  Man's  Underftanding : 
But  if  a  Palfage  in  the  Two  and  Twentieth  Page  of 


not  been  tied  to  Particulars,  to  make  up  thefe  Arti-     this  Sermon,  in  it  felf,  and  as  it  ftands  in  its  proper 

cles,  then  the  Doftor  had  no  Reafon  to  make  this     ^         "         /^ 

Exclamation  :    But  if  the  Doftor's  Sermon  hath 

been  fo  treated,   in  order  to  frame  the   Articles 

againft  him,  then  he  is  not  blameable  for  that  Ex- 

preflion. 

My  Lords,  The  Doftor  has  never  before  been 
charged  with  Difloyalty  to  the  Government  :  He 
hath  always  been  a  Man  of  that  Probity,  and  of  fo 
blamelefs  a  Life  and  Converfation,  that  he  hath  not 
been  fo  much  as  attack'd  on  that  Account.  And 
when  a  Man  of  his  Charafter  is  brought  before 
your  Lordfliips,  for  a  Sermon  preached  in  a  pub- 
lick  Congregation,  for  a  Do(5<rine  that  is  the  Do- 
drine  of  the  Church  of  England,  and  for  which  he 
has  the  Authority  of  fo  many  of  the  Fathers  of  that 
Church,  as  weli  as  of  many  of  her  Learned  Sons  : 
For  him,  I  fay,  to  be  brought  before  your  Lord- 
fliips (by  an  Impeachment)  on  that  Account,  fure- 
ly  he  may  be  allowed  to  fay  this  :  His  Lot  (at  leaft) 
is  hard,  that  he  fliould  be  made  the  firft,  and  fo  fo- 
lemn  Example  ;  when  he  only  followed  fo  many 
and  great  Examples,  as  have  been  fet  him  from  the 
Beginning  of  the  Reformation  down  to  this  Time. 
And  when  your  Lordfliips  confider  the  Circum- 
ftances  of  the  Dotior,  I  hope  your  Lordfliips  will 
think,  that  the  Defence  of  this  Profecution,  muft  be 
a  fufiicient  Punifliment  for  any  Crimes  he  is  char- 
ged with,  and  of  which  he  can  be  fuppofed  guilty  : 
And  fo  I  fubmit  him,  and  his  Caufe,  to  your  Lord- 
fliips Juflice. 


Dr.  Henchman. 
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Y  Lords,  In  the  General  Pre- 
amble to  the  Articles  of  Im- 
peachment, Doftor  Sacheverell  is  faid  to  have 
preached  and  publiflied  Two  Difcourfes,  with  an 
Intention  to  defame  Her  Majejly's  Adminiflration  ; 
and  this  lalt  Article  contains  feveral  particular 
Charges,  of  a  very  high  Nature,  and  great  Malig- 
nity ,  againft  Her  Majefty's  Happy  Adminiflra- 
tion. 

For  a  General  Anfwer  to  this  Article,  I  muft  beg 
your  Lordfliips  Patience,  to  look  back  again  upon 
thofe  Paflages  of  this  Sermon,  which  I  humbly  of- 
fer'd  to  your  Lordfliips  Confideration  under  the 
Third  Article,  which  will  fet  the  Doftor's  Intenti- 
ons in  a  clear  Light.  In  one  of  them,  he  readily  ac- 
knowledges the  great  Blefling  we  at  prefent  enjoy, 
by  Her  Majefty's  happily  fitting  on  the  Throne  of 
Her  Anceftors :  And  in  the  other  Places,  where  he 
mentions  Her  Majefty,  it  is  with  great  Relpeft, 

and  hearty  Addrefles  to  God,  long  to  preferve  Her  Infei'ences  and  fuppos'd  Conftrudions.  It  has  been 
on  that  Throne  ;  and  at  laft  concludes  with  this  fo-  my  Endeavour,  under  every  Article,  to  lay  before 
lemn  Proteftacion  j  That  what  he  had  then  fpoken,  your  Lordfliips  one  or  more  clear  Paffages  of  this 
procitded  from  a  good  hitemim ,  and  tender  Cm-  Sermon,  vhich  fufEcienrly  declare  the  Author's  In- 
tention 


Connection,  (not  Criminal,)  muft  be  conflrued  by 
what  is  faid  in  the  Fifteenth  Page,  little  relating  to 
the  fame  Purpcfes,  and  both  rhefe  Paflages  explain'd 
by  a  Third  ftill  farther  diftanr ;  by  fuch  a  Method, 
the  muft  inoffenfive  Difcourfe  may  be  made  blane- 
able,  and  it  will  be  very  difficult  to  make  any  De- 
fence. 

My  Lords,  It  has  been  objeded  by  the  Learned 
Managers,  That  the  Dodor  chofe  an  unfeafonable 
Time,  and  an  improper  Place,  to  vent  his  Notions 
in.  Bur  how  does  it  appear,  that  either  the  one  or 
the  other  was  of  his  own  Choice?  Does  it  not  ra- 
ther appear,  that  he  was  called  to  perform  that  Du- 
ty by  the  Publick  Magiftrate  ;  and  that  both  the 
Time  and  Place  were  of  his  Appointment  ?  Or 
how  can  it,  at  this  Time,  be  thought  unfeafonable, 
to  maintain  the  Dodrine  of  our  Chutch,  when 
fuch  Swarms  of  infamous  Libels  are  daily  publiflied 
in  Oppofition  to  it  ?  Or  what  Place  can  be  more 
proper  for  this  Purpofe,  than  that  in  which  fuch 
Libels  ufually  firft  appear,  and  moft  prevail  ?  Whe- 
ther the  Dodor  performed  his  Duty,  by  Preaching 
that  Dodrine  there,  which  the  Rubrick  of  our  Li- 
turgy exprefly  commands  him  to  reach  on  that 
Day,  muft  be  fubmitted  to  your  Lordfliips  :  And 
certainly  it  will  always  be  thought  proper,  on  that 
Day  that  our  Church  and  State  were  delivered  from 
a  moft  horrid  Confpiracy,  to  preach  againft  the 
Sin  of  Rebellion  :  Upon  that  Day  that  the  whole 
Nation  was  delivered  from  a  Popifii  Confpiracy, 
it  will  always  be  prefer  to  fliew,  that  Refiftance 
of  the  Higher  Powers  is  the  Dodrine  of  Papifts, 
and  firft  proceeded  from  them.  It  is  well  known 
to  your  Lordfliips,  what  the  General  Duty  of  Mi- 
nifters  obliges  them  to  ;  but  upon  State-Days, 
when  they  are  commanded  by  Supreme  Authority, 
and  direded  by  the  Rubick,  what  Subjed  to  treat 
of ;  it  would  be  Contempt  in  them  not  to  obey  the 
Commands  of  their  Superiors,  or  not  to  infift  upon 
that  Dodrine  which  they  are  peculiarly  ordered  to 
explain.  And  I  humbly  apprehend,  that  thofe  Re- 
verend Prelates,  fome  of  whofe  Expreflions  were 
lately  read  to  your  Lordfliips,  would  not  have  re- 
ceived the  Thanks  of  this  Honourable  Houfe,  if 
they  had  not  adapted  their  Difcourfes  to  the  So- 
lemnity of  that  Day ,  which  they  then  cele- 
brated. 

My  Lords,  Upon  a  general  View  of  this  and  the 
other  Articles,  the  whole  Charge  will  appear  to  be 
fupported,  not  by  any  one  plain  Propofition,  but  by 
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tention   as   to  that  Article  ;  and  I  niuft  leave  it  to 
your  LoruOiips  Conlideracion,  how  far  an  Inlinua- 
tion  or  Inierence  will  be  outweighed  by  an  exprefs 
Declaration.     If  there  are  any  Words  in  this  Dif- 
coiirle  which  ieem  to   bear  a   doubtful  Meaning, 
your  Lordfliips  will  in  all  Cafes  incline  to  the  moft 
favourable  Side  ;    and  in  this  Particular,  the  Cha- 
rader  and  Funftion  of  a  Minifter  will  deferve  fome 
more  than  ordinary  Allowance.     My  Lords,  It  is  a 
known  Rule  in  the  Roman  Law,  In  ambiguii  oratio- 
nilus  Jttaxime  fententia  fpetiauda    eji    ejus   qui    eas 
fmuHJfet.    Where-ever  Words   are  capable  of  a 
double   Conflrudion,    there  the  Intention  of  the 
Speaker  is  chiefly  to  be  looked  after,  and  attended 
to.     Every  Man  has  a  Right  to  explain  his  own  In- 
tentions; and  the  darker  and  more  obfcure  Exprcf- 
(ions  of  his  Difcourfe  muft  be  conftrued  by   thofe 
Paflages  which  are  more  plain  and  explicit.    This 
is  a  Rule  in  all  Civil  and  common  Cafes  between 
Man  and  Man ;  but  in  Criminal  Cafes,  there  that 
Law  exafts  a  ftrifter  and  a  nicer  Proof:  Where- 
ever  the  Life  or  Liberty  of  a  Citizen  is  concerned, 
there  the  Proofs  ought  to  be  Luce  meridiana  clario- 
ra,  as  evident  as  the  Sun  at  Noon-day,  and  fuch  as 
will  convince  every  one  at  firft  Sight. 

My  Lords,  I  mention  thefe  Maxims  of  the  Ro- 
man Law  only  as  they  are  agreeable  to  the  common 
Senfe  and  Underftanding  of  Mankind,  as  Rules  of 
Reafon  and  Equity,  which  your  Lordfhips  have  al- 
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^  Author  of  the  Tale,     And  by  another  Aft  made 
^  in  the  Second  Year  of  the  Reign  of  King  Richard 
^  the  Second,    u  is  declared,    That  the  devifing, 
fpeaking  and  telling  fuch  falfe  News  and  Tales, 
^  was  likely  rooccafion  great  Peril  and  Mifchicf  to,' 
^  and  the  quick  Subvcilion  ar.d  Deflruflion  of  this 
Realm  :  For  the  preventing  whereof,  it  is  thereby 
^  Enaded,  That  none  be  fo  hardy  to  devife.  fpeak 
^  or  tell  any  falfe  News,  Lies,  or  other  falfe  Th;;iPs 
^  of  Prelates,  Noblemen,  and  Officers  of  che  Crow^'n. 
^  therein  named,  whereof  Difcord,  or  anvSiander^ 
^  might  arife  withm  this  Realm,  under  the  Pain  or- 
^  darned  by  the  faid  Statute  of  King  Ed.::ard  the 
^  Firft.     And  by  another  Ad  made  in  the  Twelfth 
^  Year  of  the  Reign  of  the  faid  Kinp /?/f/^vj)^che 
^  Second,  it  is  Enafted,  That  when  any  foch  Tnall 
^  be  taken  and  imprifoned,  and  cannot  find  him  by 
^  whom    the   Speech  be  moved,    that  he  fliall  b-. 
^  puniflied  tor  fuch  his  Offence.     And  whereas  the 
]  preventing  of  the  fpreading  and  pubhOimg  of  falfe 
^  News  and  Tales,  and  the'Writing,  Printing  and 
^  Pubhfhing  of  Heretical,  Blafphemous,  Irreligious, 
^  Treafonable,  Seditious  and    Scandalous    Books' 
^  Pamphlets,  Libels  and  Papers,  is  a  Matter  which 
^  requires  our  Publick  Care,  and  is  of  great  Con- 
^  cernmentj  efpeciallyconfidering,  that 'by  Reafon 
^  of  the  general  Licentioufnefs  of  the  Times,  fince 
'  an  Aft  for  Preventing  Abufes  in  Printing  Sediti- 
ous,Treafonable  and  UnlicenfedBooksand  Pamph 


the  Sanftion  of  this  Honourable  Houfe,  in  Sir  Sa- 
muel Bemardi/ions  Cafe ;  in  which  it  is  declared, 
I'hat  Innuendo's  or  fiippofed  ConflniEiions  ought  not 
to  be  allowed;  for  all  Accufations  fhould  be  plain, 
/ind  the  Crimes  afcertained.  This,  my  Lords,  has 
once  been  the  Refolution  of  this  Honourable  Houfe, 
and  we  humbly  hope  your  Lordfbips  will  not  de- 
part from  a  Precedent  fo  well  eftabliftied.  My 
Lords,  one  Part  of  this  laft  Article  is.  That  the 
Dodor  has  wrefted  feveral  Texts  of  Scripture  to 
feditious  Purpofes  ;  but  it  has  not  yet  appeared  that 
he  ever  harboured  one  feditious  Thought:  Whe- 
ther he  has  perverted  any  Texts  of  Scripture  will 
be  beft  explained  by  himfelf,  when  your  Lordfhips 
Ihall  be  pleafed  to  hear  him. 

Mr.  Dodd.  My  Lords,  We  defire  to  read  two  or 
three  Proclamations :  The  Firft  is  to  direft  the  Ma- 
giftrates  to  put  the  Laws  in  Execution  againft  Pro- 
phanenefs  and  Immorality  ;  and  that  not  being  duly 
obferved,  the  Second  Proclamation  takes  notice 
thereof,  and  direds  the  Magiftrates  to  put  the  fame 
in  Execution  :  And  there  are  two  fubfequent  Pro- 
clamations to  the  fame  Purpofe. 

Clerk  Reads.]  By  the  Queen,  A  Proclamation,  for 
Restraining  the  Spreading  Falfe  News,  and  Print- 
ing and  Publifjing  of  Irreligious  and  Seditious  Pa- 
pers and  Libels. 

ANNE  R. 

Hereas  by  an  Aft  of  Parliament  made  in 
'  the  Third  Year  of  the  Reign  of  King 
£^Tu/zr^  the  Firft,  It  it  Enafted,  that  none  be  fo 
hardy  to  tell  or  publifti  any  falfe  News  or  Tales, 
whereby  Difcord,  or  Occafion  of  Difcord  or  Slan- 
der may  grow  between  the  King  and  his  People, 
or  the  great  Men  of  the  Realm  ;  and  that  he  that 
doth  fo,  fhall  be  taken  and  kept  in  Prifon  until 
he  hath  brought  him  into  Courc  which  was  firft 


and  continued  by  an  Ad  made  in  the  Fourth  Year 
*^  of  the  Reign  of  the  late  King  milir.tn  and  Qiieen 
'  Mary,  expired,  many  Evildifpofed  Perfons  ha\e 

Written,  Printed  and  Publilhed  divers  Heretical, 
'  Blafphemous,  Irreligious,  Treafonable  and  Sediti' 

*  ous Books,  Pamphlets,  Papers,  and  many  falfe,  infa- 
mous and  fcandalous  Libels,  and  do  continue  fuch 

^  their  unlawful  and   exorbitant  Praflices,    endea- 

*  vouring  thereby  to  traduce  and  Reproach  the  Ec- 
clefiafticaland  Temporal  Governmentof  this  Kins- 

'  dom,  and  the  publick  Minifters  of  the  fame,  an^d 
I  the  Proceedings  and  Members  of  both  Houfes  of 
Parliament,  and  other  our  loving  Subjcdts,  to  the 
high  Diftionour  of  Almighty  God,  and  the  en- 
^'  dangeringthe  Peace  of  thefe  Kingdoms,  contrary 
to  the  faid  Statutes,  and  the  common  Laws  of  our 
Realm  ;  We   therefore  (with  the  Advice  of  our 

*  Privy-Council)  do  by  this  Our  Royal  Proclama- 

*  tion  Charge  and  Command  all  our  Subjefts,  of 
what  State  or  Condition  foever  they  be.  That  they 
do  not  henceforth  prefum.e,   either  by  Writing, 

'  Printing  or  Speaking,  to  tell  or  publiOi  any  falfe 

*  News  or  Tales,  contrary  to  the  Statues  b'dfore- 
'  mentioned;  nor  Write,  Print,  Publifh  or  Sell,  or 
'  caufe  to  be  Written,  Printed,  Publiflied  or  Sold, 
'  any  Heretical,  Blafphemous,  Irreligious,  Treafona- 
'  ble,  or  Seditious  Books,  Papers  or  Pamphlets,  or 

any  fcandalous  Libels,  refleding  upon  us,  or  upon 

'  the  Ecclefiaftical  or  Temporal  Government  of  this 

'  Realm,orany  of  ourpublick  Minifters  or  Officers, 

or  on  the  Proceedings  of  either  of  our  Houfes  of 

Parliament,  or  iany  the  Members  thereof,  or  upon 

*  any  other  of  our  loving  Subjefts.      And   we  do 

*  hereby  further  declare,  That  we  will  proceed  witii 

*  the  utmoft  Severity  and  Rigor  of  Law,  againft  all 
'  fuch  Perfons  who  (hall  be  Guilty  of  any  the  ma- 

*  licious  and  unlawful  Pradices  aforefaid  :  We  be- 
ing refolved,  as  much  as  in  us  lies,  to  fupprels  the 
faid  Enormities  by  a  more  ftrid  and  exemplary 

'  Punifliraent  of  all  fuch  Offenders  herein,  as  (hall 
5  H  2  *  here- 
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'  hereafter  be  dircover'd:To  tlieDifcoverers  where- 
'  of  we  will  give  all  due  Encouragement.  And  we 
'  do  hereby  ftraightly  charge  and  command  all  and 

*  lingular  our  Judges,  juftices  of  the  Peace,  She- 

*  riffs,  Mayors,  Bailiffs,  and  all  other  our  Officers 

*  and  Minillers  whatfoever,  to  rake  effedual  Care 
'  for  the  fpeedy  Apprehenlion,  Profecution  and 
'  Piinifliment  of  all  fach  Perfons,  who  (hall  at  any 
'  Time  hereafter  be  found  Offenders  herein. 

Civeu  at  Our  Court  at  Whitehall,  the  Twenty 
Sixth  Day  of  March,  1702.  Jn  the  Fir Jl  Tear 
of  Our  Reign- 

GOD  fave  the  Q^UEEN. 

Mr.  Dodii.    Now   read  the  Second.     Read  the 
Date  firft. 
Clerk  Reads.]   Given  at   our  Court  at    St.  James'j, 

the  Five  and  Twentieth  Day  of  February,    1702. 

In  the  Firfi  Tear  oj  Our  Reign. 
By  the  Queen,  a  Proclamation  for  the  Encouragement 

of   Piety  and  Virtue,  and  for    the    Preventing  and 

Pujiifhing  of  Vice,  Prophaneiiefs  and  Immorality. 

ANNE    R. 

'  \1\J  Hereas  on  our  Acceflion  to  the  Throne,  we 
V  V  '  thought  fit,  by  the  Advice  of  our  Privy- 
Council,  to  Iffue  out  our  Royal  Proclamation  lor 
the  Encouragement  of  Piety  and  Virtue,  and  for 
the  Preventing  and  Punifliing  of  Vice,  Prophane- 
nefs  and  Immorality.  And  whereas  we  have  been 
informed,  That  our  Laws  mentioned  in  the  faid 
Proclamation  have  not  been  executed  according 
to  our  juft  Expeflation  and  Commands:  We  moft 
ferioufly  and  religioufly  confidering.  That  it  is  an 
indifpenfible  Duty  on  us,  to  be  careful,  above  all 
other  thing*;,  to  preferve  and  advance  the  Honour 
and  Service  of  Almighty  God,  and  to  difcourage 
and  fupprcfs  all  Vice,  Prophanenefs,  Debauchery 
and  Immorality,  which  are  fo  highly  difpleafing 
to  God,  fo  great  a  Reproach  to  our  Religion  and 
Governn-ent,  and  (by  Means  of  the  frequent  ill 
Examples  of  the  Praflicers  thereof)  have  fo  fatal 
a  Tendency  to  the  Corruption  of  many  of  our 
loving  Subjefts,  otherwife  religioufly  and  virtu- 
oufly  difpofed,  and  which  (if  not  timely  reme- 
died) may  juftly  draw  down  the  Divine  Ven- 
geance on  us  and  our  Kingdoms  :  We  alfo  hum- 
bly acknowledging,  That  we  cannot  expeft  the 
Blcfflng  and  Goodnefs  of  Almighty  God,  (by 
whom  Kings  and  Qiieens  reign,  and  on  which  we 
entirely  rely)  to  make  our  Reign  happy  and  pro- 
fperous  to  our  I'elf  and  our  People,  nor  hope  for 
the  Divine  Affiffance  to  deliver  us  from  the  great 
and  imminent  Dangers  which  our  Kingdoms,  and 
the  true  Protcftant  Religion  eftabliflied  among  us, 
are  in  this  prefent  JumSure  threatned  with,  with- 
out a  religious  Obi'ervance  of  God's  Holy  Laws. 
To  the  Intent  therefore  that  Religion,  Piety,  and 
good  Manners  may  (according  to  our  moft  hear- 
ty Defire)  flourifh  and  increafe  under  our  Ad- 
miniftration  and  Government;  We  have  thought 
fit  (by  the  Advice  of  our  Privy-Council)  to  iffue 
this  our  Royal  Proclamation;  and  do  hereby  de- 
clare our  Royal  Purpofe  and  Refolution  to  dif- 
countenance  and  punifh  all  manner  of  Vice,  Pro- 
phanenefs and  Immorality  in  all  Perfons,  of  what- 
foever Degree  or  Quality,  xvithin  this  our  Realm; 
and  particularly  in  iuch  as  are  employed  near  our 
Royal  Perfon:  And  that  for  the  greater  Encou- 
'  ragement  of  Religion  and  Morality,  we  will,  up- 
'  on  all  Occafions,  diftinguifh  Perfons  of  Piety  and 


Virtue  by  Marks  of  our  Royal  Favour.      A'-^d  we 
do  exped  and  rcquiie,  Tliat  all  Perfons  of  Ho- 
nour, or  in  Place  ot   Auchurirv,    will  cive  cood 
Example  by  their  own  Virtue  and  Piety,  and  to 
their    utmoft  contribute  to   the  difcfuntenancing 
Pcjfons  of  diffoluce  and  debauched  Lives,  rluic 
they  being  by  ih;:r  Means  reduced  to  Shame  and 
Contempt,  for  their  loofeand  evil  A(Sions  and  Be- 
haviour, may  be  thereby  alio  enforced  the  Iboner 
to  reform  their  lU  Habits  and  Practices,  and  that 
the  vifible    Difpleafure   of    good  Men  towards 
them,  may  (as  far  as  it  is  poffible)  fupply  what  the 
Laws  (probably)  cannot  altogether pjevenr.  And 
we  do  hereby  ftrifily  enjoin  and  prohibit  all  our 
loving  Subjedls,  of  what  Degree  or  Qi^iality  foever, 
from  playing  on  the  Lord's-Day  at  Dice,  Cards, 
or  any  other  Game  whatfoever,  either  in  publick 
or  private  Houfes,  or  other  Place  or  Places  what- 
foever;    and  do   hereby  require   and  command 
them,  and  every  of  them,  decently  and  reverently 
to  attend  the  Worfhipof  God  on  every  Lord's- 
Day,    on  Pain  of  our  higheft  Difplealbre,  and  o£ 
being  proceeded  againft  with  the  utmoft  Rigour 
that  may  be  by  Law.     And  for  the  more  effectu- 
al reforming  of  all  fuch  Perfons,  who  by  Reafon 
of  their  diffolute  Lives  and  Converfations  are  a 
Scandal  to  our  Kingdom ;    our  furtlier  Pleafure 
is,  and  we  do  hereby  flridly  charge  and  command 
all  our  Judges,  Mayors,  Sheriffs,  Juftices  of  the 
Peace,  and  all  other  our  Officers  and  Minifters, 
both  Ecclefiaftical   and  Civil,   and  all  other  our 
Subjefts,  whom  it  may  concern,  to  be  very  vigi- 
lant and  ftrift  in  the  Difcovery,  and  the  effedual 
Profecution  and  Puniftiment  of  all  Perfons  wha 
(hall  be  guilty  of  exceffive  Drinking,  Blafphemyj 
prophane  Swearing  and  Curfing,  Lewdnefs,  Pro- 
phanation  of  the  Lord's-Day,  or  other  diffolute, 
immoral   or  diforderly  Praftices ;  and   that  they 
take  care  alfo  effeftually  to  fupprefs  all  Bawdy- 
Houfes,     publick  Gaming  -  Houfes  and    Places, 
and  other  diforderly  Houfes  ;  and  to  put  in  Exe- 
cution the  Statute  made  in  the  nine  and  twentieth 
Year  of  the  Reign  of  our  late  Royal  Uncle  King 
Charles  the  Second,  intitled.  An  ASi  for  the  Letter 
OLfervation  of  the  Lord's-Day,  commonly  called  Sun- 
day; and  alfo  an  AS  of  Parliament  made  in  the 
ninth  Year  of  the  Reign  of  our  late  dear  Brother 
King  IVilliam  cheThhd,  intituled.  An  AB  for  the 
more  effeEiual  fuppr effing  of  Blafphemy  and  Prophane- 
nefs; and  all  other  Laws  now  in  Force  for  the  pu- 
nifliing  and  fuppreffing  any  of  the  Vices  aforefaid  ; 
and  alfo  to  fupprefs  and  prevent  all  Gaming  what- 
foever, in  publick  or  private  Houfes  on  the  Lord's 
Day ;  and  likewife,  that  they  take  effedual  Care 
to  prevent  all  Perfons  keeping  Taverns,  Choco- 
late-Houfes,    Coffee-Houfes,   or  other   Publick 
Houfes  whatfoever,  from  felling  Wine,  Chocola'e, 
Coffee,  Ale,  Beer,  or  other  Liquors,  or  receiving 
or  permitting  Guefls  to    be  or  remain  in  fuch 
their  Houfes  on  the  Lord's-Day,  (except  in  Cafe 
of  Neceffity  and  Charity)  as  they  will  anfweric 
to  Almighty  God,  and  upon  Pain  of  our  higheft 
Difpleafure.  And  for  the  more  eft'edual  Proceed- 
ing herein,  we  do  hereby  dired  and  command  all 
our  Judges  of  Affize  and  Juftices  of  the  Peace,  to 
give  ftrid  Charges  at  their  refpeftive  Affizes  and 
Seffions,  for  the  due  Profecution  and  Puni(hment 
of   all    Perfons  that  fhall   prefume  to  offend  in 
any  the   Kinds  aforefaid ;  and   alfo  of  all  Per- 
fons that,     contrary    to   their    Duty,    (hall    be 
remifs  or  negligent  in  putting  the  f;iid  Laws  in 
Execution;  and  that  they  do  at  their  refpeciive 

.'  Affizes 
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Allizes  and  Quarter-SelTions  of  the  Pence,  caufc 
this  our  Proclamation  to  be  publickly  read  in  open 
Ci'urc  immediately  before  the  Charge  is  given. 
And  we  do  hereby  further  charge  and  command 
every  Minifler  in  his  refpedive  PariflvChurch  or 
Chapel,  to  read  or  caiife  to  be  read  this  our  Pro- 
ciamation,  at  leall:  four  Times  in  every  Year,  im- 
mediately after  Divine  Service,  and  to  incite 
and  flir  up  rheirrefpedtive  Auditories  to  the  Prac- 
tice of  Piety  and  Virtue,  and  avoiding  of  all  Im- 
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before  the  Commons  reply ;  the  Commons  claiming 
ic  as  their  Right  to  Ipeak  laft. 

Mr.  Dodd.     My  Lords,  We  fubmit  to  it.     Do- 
dor,  go  on. 

Dr.  Sacheverell.  ]\  /f  Y  Lords,  The  Defence  made 
IV  J.  by  my  Cvtinci I  h'is  been  I'o  full 
and  particular,  and  the  Tryal  itfelf  drawn  out  into 
fo  great  a  Length,  that  I  fliould  not  add  to  your 
Lordfhips  Trouble  by  faying  any  thing  for  my  Self, 


'  morality  and  Prophanenel's.    And  to  the  End  that     did  I  not  think  that  in  fuch  a  Caufe  as  this,  (vvhere- 
'  all  Vice  and  Debauchery  may  be  prevented,  and     in  the  DoBrine  of   our  Church    the  Dunm  of  that 


Religion  and   Virtue   pr;iftifed  by   all  Officers, 
private  Soldiers,   Mariners,  and  others,  who  are 
'  enipio}ed  in  our  Service  by  Sea  or  Land  ;  We  do 

*  hereby  Ibidly  charge  and  command  all  our  Com- 
'  mnnders  and  Officers  whatfoever,  That  they  do 

*  take  care  to  avoid  all  Prophanenefs,  Debauchery, 
'  and  other  Immoralities;    and  that  by  their  own 

'  good  and  virtuous  Lives  and  Converfations,  they     dmination  is  not  the  77v/;/^  principally  amicd  at^ 
'  do  fet  good  Examples  to  all  fuch  as  are  under  their     am,   it  feems,   an  infignificant  Tool  of  a  Party ^ 

*  Care  and  Authority;  and  likevvife  take  care  of  and  '  "  "  ._    -         - 
'  inipeft  the  Behaviour  of  all  fuch  as  are  under  'em, 

*  and  to  punifli  all  thofe  who  fhall  be  guilty  of  any 
'  the  Oftences  aforefaid,  as  they  will  be  anfwerable 

*  jior  the  ill  C'^>nfequences  of  their  Negled  herein. 

GOD  fave  the  Q^UEEN. 


Holy  Order  to  which  I  belong,  and  even  the  Com- 
mon Inter efl  of  Chrijiianity  itfelf,  are  fo  nearly 
concerned)  it  becomes  me  not  to  be  altogether 
filent. 

For,  my  Lords,  it  has  been  owned  by  fome  of 
the  Managers  for  the  Honourable  Houfe  of  Commons, 
that   tho'    I  am    the  Perfon  Impeached,  yet  my  Con- 

I 

^  ,    HOC 

■worth  regarding  ;  the  avowed  Delign  of  my  Impeach- 
ment is,  by  the  means  of  it  to  procure  an  Eternal 
and  Indelible  Brand  of  Infamy  to  be  fixed,  in  a  Par- 
liamentary Way,  on  all  thuje  xvho  maintain  the  Doc- 
trine of  Non-Ktfiflance,  and  to  have  the  Clergy  di- 
re&ed  what  D^tirines  they  are  to  Preach,  and  what 
And  therefore,  as  Infignificant  as  I  am  in  my 


not 

Mr.  Dodd.  My  Lords,  There  are  two  fubfequent  Self,  yet  the  Confequences  of^m'y  Tryal  (if  right- 
Proclamations  preffing  Magiftratesto  put  the  Laws  ly  reprefented  to  your  Lordfliips  by  fome  oithofe 
in  Execution  in  this  Cafe  ;  but  they  are  to  the  fame  Gentlemen)  are  of  the  higheft  Moment  and  Im- 
Pnrpofe,  therefore  I  think  we  need  not  fpend  your  portance. 

L(<rdfhips  Time  to  read  them:  They  are  to  the         Since  I  am  the  unfortunate  Occafion  of  bringing 

fame  Purpofe  with  the  laft,  taking  notice  that  the  thefe  Matters  in  Judgment  before  your  Lordfhips,  ic 

Magiftrates  had  not  done  their  Duty  as  required.  will  behove  me,  I  think,  after  what  has  been  plea'd- 

My  Lords,  We  have  now  done  our  Defence  ;  on-  ed  in  my  Behalf  by  my  Council  learned  in  the  Law, 

ly  we  have  one  Petition  to  make.  That  your  Lord-  to  fay  fomewhat  alfo  for  my  Self,  in  order  to  clear 

fhips  would  be  plealed  to  hear  the  Dodor  fpeak  for  the  Innocence   of   my    Intentions,    and   remove  that 

himfelf :  There  are  fome  things  more  proper   for  Load  of  Guilt  and  Infamy,  which  may  be  laid  upon 

him  to  give  an  Account  of,  than  for  his  Council,  me,  (hould   your  Lordfliips  determine,  (as,   I  truft 

We  apprehend  the  mofl:  proper  Time  will  be  after  in  God,  you  will  not)  that  the  Articles  of  Impeach- 

the  Gentlemen  Managers  for  the  Houfe  of  Com-  ment   Exhibited,     have  been    made    good  againft 

mons  have  replied  ;    but  we  thought   it   proper  to  me. 
mention  it  to  your  Lordfhiips  now,    and   humbly 
fubmit  it  to  your  Lordfhips. 

Mr.  Phipps.  My  Lords,  The  Reafon  why  we 
troubled  your  Lordfhips  with  reading  thofe  Procla- 
mations, was  to  fhew  your  Lordfhips,  that  the  in- 
ferior Magiftrates  being  negligent  of  their  Duty  in 


With  your  Lordfliips  Permiifion  then,  I  fliall  lay 
before  you  fome   few  General  Remarks,    which  in 
my   humble  Opinion  may  be   added  to  what   my 
Council  have  already  obferv'd,  concerning  the  Me- 
thods  taken    by   the    Managers  for   the   Honourable 
Houfe  of  Commons,  to  Prove  and  Support  the  Arti' 
putting  the  Laws  in  Execution  againft  Prophanenefs,     c/fj  of  their  Charge.     And  fliall  then,    with   your 
her  Majefty  put  out  another  Proclamation  to  quick-     Lordfliips  leave,  fay  fomewhat  federally  to  the  Ar^ 
en  them  to  it ;    therefore  when  the  Dodor  charges    tides  themfelves,  which  may  ferve  to  remind  your 


the  Magiftrates  with  a  Negleft  of  their  Duty,  it  can 
not  be  underftood  to  be  a  Refleftion  on  the  Queen 
or  the  Miniftry,  bcciufe  you  fee  what  great  Care 
her  M  \"fty  has  taken:  So  that  we  think  this  laft 
Article  .s  fufficiently  clear'd  by  thefe  Proclamations, 
One  thing,  my  Lords,  I  think  we  have  not  troubled 


Lordfliips  of  what  my  Council  before  otfered  more 
at  large,  and  with  greater  Advantage. 

My  Lords,  The  Charge  brought  againft  me  in 
thefe  Articles  is  of  a  very  High,  and  Heinous  Na- 
ture; and  had  it  been  as  clearly  made  out,  as  it  has 
been  firongly  affir?ned,  it  would  juftly  have  expofed 


your    Lordfliips   with,    and  that  is  the  Journal  of     me  to  a  very  fevere  Sentence.    But  the  more /jf/KO«j 


your  own  Houfe  in  the  Cafe  of  S\r  Samuel  Earnar 
'difion  :  If  the  Gentlemen  of  the  Houfe  of  Commons 
think  it  is  otherwife,  we  are  ready  to  read   it. 

Sir  J'f'^ph  Jekyll.  My  Lords,  I  have  the  Com- 
mands of  the  Gentlemen  employed  in  this  Service 
with  me,  to  mention  to  your  Lordfliips,   that  they 


the  Charge  is,  the  more  evident  and  undeniable,  I 
(hould  think,  the  Proof  ojight  to  be.  And  how, 
my  Lords,  has  this  Charge  been  fupported  in  the 
feveral  Articles  of  it .?'  By  plain,  direcl,  and  exprefs 
Paffages  produced,  and  read  to  your  Lordfliips  out 
of  my  Sermons  ;    or  by  Intendments,  unneceffary  Im- 


arc  under  a  great  Surprize,  that  the  Council  for  the    plications,  and  flraind  Conflruciious  ?   By  laying  en- 

Doctor  fliould  take  upon  them  to  propofc  to  your     tire    Sentences  before  your  Lordfliips,  and  relying 

Lordfliips,  that  the   Dodor  might  fpeak  after  the 

Commons  Reply :    I  have    Inftrudions    (fince  the 

Doftor's  Council  have  referred  fome  Part  of  the 

Defence  to  himfelf)  to  tell  ihe  Dodor,  that  if  he 

has  any  thing  to  fay  for  himfelf,  now  is  his  Time, 


upon  what  was  manifeftly  contain'd  in  them  ;  or  by 
piecing  broken  Sentences,  and  conjoining  diftant  and 
independent  Paflages,  in  order  to  make  me  Speak, 
what  I  never  thought  of? 

I  am 
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1  ain  uiiiicquainced,  my  Lords,  with  the  Me- 
thods of  hgal  Ptovj,  and  little  thought  I  fliould 
have  had  f/,vjOa7z/7wi  of  enquiring  into  them.  Bur, 
as  far  ns  I  am  able  to  comprehend  any  Thing  of 
this  Nature,  I  fhould  think,  that  there  cannot  be  a 
cleaver  Indication  that  I  am  not  guilty  of  having  af- 
Terted  what  I  am  charg'd  by  the  feveral  Articles  to 
have  faid,  than  that  {o?nany  Hours  Learning  and  E- 
loqneme  liave  been  employ 'd  in  proving  me  to  have 
faid  it.  Had  I  really  afiirm'd  thofe  Propolitions  for 
which  I  am  accufed,  my  Sermons  being  before  your 
Lordfhips,  the  Places  wherein  fuch  Propofitions 
were  direQly  contain'd,  might  have  been  referred 
to,  and  read,  with  the  fame  Eafe  as  my  Council  rQ- 
ferr'd  to  the  PalTages  conramed  in  the  kverallVri- 
tingi,  and  Sermcm  of  the  Reverend  Fathers,  and 
other  Eminem  Divines  of  otir  Church,  wherein  they 
Taught  the  Doti.ine  of  Non-Refiftance  in  the  fame 
Extent  as  I  maintained  it,  or  in  Terms  much  ftron- 
ger. 

Thefe  Paffages  produced  by  my  Council,  were 
barely  Read  to  your  Lord(hips:  No  Argument,  no 
Colours  were  ufed,  becaufe  none  were  necejjary,  to 
prove  what  Propofitions  were  laid  down  in  thofe 
Paffages.  Whereas,  to  prove  me  guilty  of  having 
aflerced  what  is  laid  to  my  Charge,  after  my  Ser- 
mons and  Prefaces  were  read  to  your  Lord  (hips, 
much  Art  and  Induftry  were  ufed  to  perfuade  your 
Lorddiips,  that  fuch  Affertions  were  really  con- 
tained in  them. 

My  Lords,  When  my  Words  were  capable  of 
'Two  Senfes,  the  ix>or(i  and  moft  invidious,  though 
at  the  fame  Time  the  moft  firained  and  unnatural 
Conftrutlion,  has  been  always  made  of  them.  Nay, 
when  my  Words  were  ^o  plain  and  exprefs,  that  it 
was  ij)Jpojf;ble  to  put  any  criminal  Gkjfes  or  Colours 
upon  them,  I  have  been  accufed  of  meaning  the  di- 
re'cl  ccntrary  to  what  I  have  faid :  And  when  I 
prefled  the  Duty  of  Allegiance  to  the  Queen,  your 
Lordfh'ps  were  told,  that  it  was  molt  certain,  I 
meant  the  Pretender. 

To  Aggravate  my  Guilt,  I  have  been  accufed  not 
only  for  what  I  am  fuppujed  to  have  faid,  but  for 
what  I  am  ailow'd  not  to  have  faid  :  Not  only  for 
what  I  have  taken  notice  of  in  my  Sermons,  but 
for  what  1  have  pajjed  by  unobferved:  I  have  been 
charged  with  Nsgatiie  Crimes ;  as  if  what  I  omitted 
to  fay,  liad  been  omitted  with  Dejtgn,  and  my  Si- 
lence it  felf  were  Criminal. 

Thefe,  my  Lords,  are  the  Methods,  that  have 
been  made  ufe  of  to  prove  me  guilty  of  Crimes, 
which  if  proved,  might  affeft  my  Liberty  and  For- 
tune; r\o  favourable  Allowances  have  been  made  to  a 
Minijlcr  of  the  Gofpel,  difcharging  the  Duty  of  his 
FunBion,  and  rebuking  Vice  and  Irreligion  with  an 
honefl  and  -well-meant  Zeal,  but  fometimes  per- 
haps carrying  him  into  Expreffions  too  open,  and 
unguarded.  I  could  add,  my  Lords,  if  fuch  a  Com- 
plaint might  not  be  thought  improper  from  one  in 
my  Circumjlances,  that,  in  the  courfe  of  my  Accu- 
fation,  I  have  been  ftiled  a  Criminal,  and  treated  as 
fuch  by  fome  of  thefe  Honourable  Gentlemen,  with 
a  Degree  of  Scorn  and  Indignity.,  from  which  I 
hop'd  my  Sacred  Profejfion,  my  prefent  unhappy  Con- 
dition, and  a  Regard  to  t\\\s  Solemn  und.  Awful 'ju- 
dicature might  have  fcreened  me. 

But,  my  Lords,  I  lay  afide  all  Complaints  of  this 
Nature,  and  with  your  Lordfhips  leave  (hall  pro- 
ceed to  make  fome  few,  (hort  Obfervations  upon 
the  feveral  Branches  of  the  Charge  Exhibited  a- 
gainit  me. 


I  am  charged,  my  Lords,  in  the  firfl  Article, 
with  having  Maintained,  ThM  the  necejfary  Means, 
ufed  to  bring  about  the  late  Happy  Revolution,  were 
Odious  and  Unjiijti fable ;  in  Proof  of  which  it  has 
been  urged,  that  I  have  in  General  Terms  alTerted, 
the  titter  illegality  of  Refijlance  to  the  Supre?ne  Power 
upon  any  Pretence  whatfoever.  My  L  ords,  the  Re- 
/ijiance  in  that  Paflage  by  me  condemned.,  is  no  where 
by  me  applied  to  the  Revolution ;  nor  is  it  applica- 
ble to  the  Cafe  of  the  Revolution,  the  Suprems 
Power  not  being  then  rejjfted. 

My  Lords,  I  neither  expredy  apply'd  my  Do- 
(flrine  of  Non-Refiflance  to  the  Cafe  of  the  Revolu- 
tion, nor  had  I  the  leaft  Thoughts  of  including  the 
Revolution  under  my  general  AlTertion,  I  exprell'ed 
this  Dodrine  in  the  fame  general  Terms,  in  which 
I  found  it  deliver 'd  by  the  Apcjiles  oj  Chrifl.  I 
taugiit  it  as  I  had  learnt  it,  from  the  Homilies  of 
our  Church,  and  as  I  was  enjoined  to  teach  ic,  by 
the  Articles  of  our  Religion.  I  ufed  no  other  Lan- 
guage, than  what  had  been  ufed  by  our  firft  Refor- 
mers, by  a  continued  Series  of  Right  Reverend  Pre- 
late', and  other  Celebrated  Divines  now  with  God, 
and  by  many  of  thofe  Venerable  Fathers,  before 
whom  I  ftand,  and  what  is  perfeftly  agreeable  to 
the  Laws  and  Statutes  of  this  Realm.  I  had  little 
Reafon  to  apprehend  that  I  could  ever  have  been  ac- 
cufed by  the  Gentlemen  of  the  Houfe  of  Commons  to 
your  Lordfhips  as  a  Criminal,  or  as  an  Afperfer  of 
the  Memory  of  the  late  King,  for  preaching  this 
Docirine ;  when  others,  who  preached  the  farcic 
Doftrine,  in  the  fame  Terms,  before  their  late  Ma- 
jejlies,  before  our  prefent  Gracious  Sovereign,  (whom 
I  pray  God  long  to  Preferve ! )  before  each  Houfe  of 
Parliament,  before  this  very  Houfe  of  Commons, 
have  met  with  publick  Approbation  :  But  fince  it  is 
my  fingular  Misfortune  to  be  Accufed,  for  what 
others  have  received  Thanks,,  in  fome  Inftances  con- 
vey'd  to  them  by  feveral  of  the  Managers  themfehes, 
I  do  with  all  humble  Confidence  rely  upon  youi: 
Lordfhips  Ju/lice ;  not  doubting  but  that  the  Lemw- 
ed  Judges,  if  thought  neceflary  to  be  confulted, 
will  declare,  what  I  have  in  this  Cafe  alferted,  to 
be  warranted  by  Law,  and  the  Right  Reverend  the 
Biflmps  will  affirm  it  to  be  the  DoBrine  of  the  Go- 

fpel. 

The  Dodrine  I  preached  being  the  DoElrine  of 
the  Homilies  of  our  Church,  not  exprelfed  only  in  a 
iew  particular  Paflages  of  thofe  Homilies,  but  per- 
feftly  agreeable  to  the  whole  Tenor,  the  main  Scope 
and  Defign  of  them  ;  and  thofe  Homilies  being  efta- 
blifhed  by  the  Thirty  Nine  Articles,  as  containing 
godly  and  wholefome  DoElrine  ;  and  thofe  Articles 
being  confirmed  by  the  13th  of  Queen  Eliz,abeth; 
and  that  Statute  being  made  Perpetual  and  Funda- 
mental to  our  Conftitution  by  the  late  AEl  of  Union  ; 
I  leave  it  to  your  Lordfhips  to  confider,  how  far  the 
Condemnation  of  me,  on  the  Account  of  that  Do- 
ftrine,  may  affeft,  and  (hake  the  prefent  Frame  of 
the  Britifl}  Conftitution,  in  Church  and  State,  and 
tend  to  diffolve  the  Union  of  the  Two  King- 
doms. 

My  Lords,  Upon  the  fecond  Article,  I  would 
humbly  pray  your  Lordfhips  to  confider,  that  I 
have  no  where  in  my  Sermon  (hewn  any  the  leaft 
Diflike  of  the  Indulgence  granted  by  Law  to  the  Dif- 
fenters;  that,  on  the  contrary,  I  have  declared  my 
Approbation  of  it  in  the  moft  exprefs  Ter?)is  imagi- 
nable, which  I  beg  leave  once  more  to  repeat  to 
your  Lordfhips  out  of  my  Sermon  preac  a  at  St. 
Paul's.    J  would  not  (I  there  fay)   be  mifunderftcod, 

at 
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as  if  1  intended  to  cafi  the  Icaft  invidious  RefleSJion 
upon  that  Indulgence  -which  the  Gi^vernment  hath  conde- 
fcended  to  give  them  ;  which  I  am  fure,  all  thofe,  who 
liiijh  well  to  mr  Churchy  are  ready  to  grant  to  Confcien- 
ces  truly  Scrupulous  ;  let  the^n  eisjoy  it  in  the  full  Limits 
the  Law  hath  prefcribed. 

My  Lords,  This  then  was,  and  ftill  is  my  fin- 
cere  Opinion  ;  nor  am  I  confcious  that  I  have  utter- 
ed one  Word  inconfiftent  with  it.  I  have  indeed 
blam'd,  and  perhaps  with  fome  Warmth  and  Ear- 
neftnefs  blam'd ,  the  Abujes,  which  Men  of  no 
Confciences,  have  made,  of  the  Legal  Exetnption, 
granted  to  Confciences  truly  funpulous  :  Nor  could 
I  think  that  thofe  Repreheniions  of  mine,  would 
have  drawn  upon  me  the  Difpleafure  of  any  Jincere 
Chriftian,  which  were  levelled  againft  Hypocrites, 
Sociaians,  Deifts,  and  iuch  as,  under  the  Umbrage 
of  that  Atl ,  whiih  permits  Proteftant  Dijfenters, 
and  thofe  only,  to  ferve  God,  every  Man  in  his  own 
Way,  think  themfelves  at  Liberty  to  be  of  no  Pro- 
teftant Congregation,  of  no  Religion  at  all.  1  will  far- 
ther ingenuoufly  own  to  your  LordfViips,  that  I  had 
in  my  Eye  fome  Abufes  made  of  that  ASi  by  the  Dif- 
fenters  themfelves  ;  who,  I  am  told,  do  (both  Pa- 
flors  and  People)  rarely  obferve  the  Qtialifications 
prefcribed  by  that  Ad  ;  and  who  ereiit  Seminaries 
for  educating  Youth  in  Principles  oppofite  to  the 
Docirine,  Diftipline,  and  Worfljip  of  our  Church  : 
Whereas  that  Ad,  was  intended  for  the  Eafe  of 
thofe,  whofe  Minds  through  the  unhappy  Preju- 
dices of  Education,  were  already  eftranged  from 
the  Church  ;  not,  as  1  humbly  conceive,  to  indulge 
Men  in  taking  the  moft  etfeftual  Methods  to  Pro- 
pagate and  Perpetuate  their  Schijin. 

My  Lords.,  Of  any  Favours  to  DilTenters  granted, 
or  intended  by  the  Law,  I  have  no  where  com- 
plained. Of  'Toleration,  a  Word  unknown  to  our 
Laws,  and  implying,  as  I  am  informed,  much 
more  than  our  Lazvgivers  defigned,  if  I  have  faid 
any  Thing  Offenjive,  I  may,  I  hope,  reafonably  pre- 
fume,  that  it  will  not  be  judged  by  your  Lordfhips 
in  any  wife  to  reflefl:  on  that  Ad  of  Exetnption, 
which  I  have  fpoken  of  in  Terms,  no  ways,  I  think, 
inisbecoming  a  good  Subjed,  or  betraying  any  want 
of  Chriftian  Moderation.  Nor  is  theie,  my  Lords, 
any  want  of  it,  I  conceix'e,  in  affirming  that  this 
Ad,  which  relieves  fome  DilTenters  from  legal  Pu- 
nifhments,  to  which  they  were  before  obnoxious, 
hath  not  any  ways  altered  the  Nature  of  Schifm,  or 
extinguifiied  the  Obligations  to  Church-  Communion  ; 
which  is  an  Evangelical  Duty,  incumbent  on  all 
Chriftians,  by  the  Rules  of  the  Gofpel,  Antecedent 
to  all  Secular  Laws,  and  can  by  no  human  Power  be 
Difpenfed  wirh.  If  the  Church  of  England ,  my 
Lords,  impofes  no  unlawful  Terms  of  Communion, 
as  She  certainly  does  not,  then  all  Separatijls  from 
her  Communion,  will,  notwithftanding  the  Indulgence, 
coiftinue  to  be  Guilty  of  Schifm  ;  The  Confequence 
of  which  Guilt,  may  ftill  reft  upon  their  Souls, 
however  it  may  ceafe  to  Afteft  their  Bodies  or 
Eftates.  For  as  no  human  Law  can  render  that  Law- 
ful which  God  h^ih  forbidden,  fo  neither  can  it  make 
that  f-W,  which  God  hath  comtnanded. 

My  Lords,  1  am  accufed,  under  this  Head,  of 
maintaining,  that  it  is  the  Di^ty  of  Superior  Paftors 
to  Thunder  out  their  Eccle/uifiical  Anathema'^  a- 
gainfi  Perfons  entitled  to  the  Benefit  of  the  Toleration  ; 
I  hope,  it  hath  evidenrly  appeared  to  your 
Lordlhips,  that  I  sdvarce  no  fuch  Pojition.  Sure  I 
am,  tnii.~  niy  Words  do  not  in  themfelves  carry  fuch 
a  Meani!'"^,  nor  dees  the  Connexion  of  my  Dif" 
courfe  revjuire  that  Senfe,  or  eafily  admit  it.    Schif- 


maticks,  my  Lords,  are  not  the  only  Perfons  againft 
whom  Ecclefiaftical  Cenfures,  may  be  denounced  ; 
the  Works  of  Darknefs,  which  I  referred  to,  as  fit  to 
be  reproved,  in  that  Part  of  my  Sermon,  where  I 
fpeak  of  thefe  Cenfures,  ate  of  the  fame  Kind 
with  thofe  mentioned  by  the  Apoftle,  whofe  Words 
I  produced,  all  lewd  and  immoral  Praftices ;  againft 
thefe,  my  Lords,  and  againft  Herefies,  and  BJafphe- 
mies  (a  black  Catalogue  of  which  has  been  difplay'd 
before  your  Lordftiips)  I  thought  the  Anathemai 
of  the  Church  would  be  well  employed ;  fuch  Ana- 
thema's, I  doubt  not,  my  Lords,  would  be  ratified 
in  Heaven,  and  would  therefore,  by  any  Power  on 
Earth,  be  irreverfible. 

As  to  Archbifhop  Grivdal,  though  I  may  feem  to 
have  ufed  fome  undue  Afperity  of  Expreflion  con- 
cerning him,  yet  I  charged  him  with  nothing  but 
what  I  had  good  Grounds  for,  from  our  Hiftorians : 
It  hath  been  made  appear  to  your  Lordftiips  that, 
on  the  Account  of  his  Retniffnefs  in  Church-Govern- 
ment, he  lived  and  died  under  the  High  Difpleafure 
of  Queen  Eliz.abeth  ;  and  whether  therefore  he,  or 
that  glorious  Queen,  (hall  bear  the  Blame  of  his  Dif- 
grace  and  Sufferings,  is  with  all  Humility  fubmitted 
to  your  Lordfliips. 

1  hope,  my  Lords,  I  ftand  clear  in  your  Opini- 
ons, of  the  Charge  advanced  againft  me,  in  the  two 
firfl  Articles  ;  and  as  my  own  Confcience  acquit^,  fo 
I  truft  your  Lordfbips  w;ll  acquit  me,  of  whatever 
is  laid  to  my  Charge  in  the  Third. 

My  Lords,  I  neither  have  fuggefted,  nor  do  in 
my  Confcience  believe,  that  the  Church  is  in  the 
leafl  Peril  or  Adverfity  from  Her  Mafefty's  Admini- 
flration.  So  far  am  I  from  any  fuch  Thoughts, 
that  I  am  entirely  fatisfied  of  Her  being  a  moft  af- 
fedionate  Nurfing- Mother  to  it.  But  I  hope  I  may 
fay  without  Oftence,  that  the  Church  may  be  in  Pe- 
ril from  other  Catfes,  without  any  Refledion  upori 
Her  Majefty's  Government,  or  any  Contradiftion 
to  Her  Royal  Proclamation,  and  the  Refolution  of 
both  Houfes  of  Parliament,  four  Years  ago.  If  the 
Church  be  in  Danger,  when  the  Chriftian  Religion  is 
evidently  fo,  I  hope  it  will  be  thought  no  Crime 
to  fay,  it  has  fcarce  ever  been  in  greater  Danger 
than  it  is  now,  fince  Chrift  had  a  Church  upon 
Earth.  For  belides  that  Deluge  of  Prophanenefs 
and  Immorality,  which  overfpreads  the  whole  King- 
don  ;  befides  the  Variety,  and  growing  Strength  of 
thofe  Schifms  which  weaken  and  divide  us,  and  of 
thofe  Heterodox  Opinions,  and  damnable  H-reftes,  which 
are  daily  publifhed  and  propcgated  a-^.^ong  us  ;  I  very 
believe,  that  never  w^ere  the  Minifters  of  Chrift  fo 
abufed  and  vilifyed,  never  was  the  divine  Authority 
of  the  Holy  Scriptures  fo  arraigned  and  ridiculed, 
never  were  Infidelity  and  Atheifm  it  felf  fo  Impudenc 
and  Barefaced,  never  were  fuch  horrid  Blafphemies 
printed  in  any  Chriftian  State,  from  the  Foundation 
of  Chriftianity  to  this  Day. 

Out  of  the  many  Inftances  of  this  Kind,  which, 
being  ready  at  hand,  I  could  have  produced  to  your 
Lordfhips,  I  have  Seleded  a  few  only  ;  but  thofe 
fuch,  as  I  am  perfuaded  your  Lordfliips  could  nor 
hear  without  Horror  and  Aftoniftiment.  Pardon 
me,  my  Lords,  if  my  Apprehenfion  of  the  fad 
Confequences  we  may  expect  from  fuch  crying  Abo- 
minations, have  forced  from  me  fome  Expreflions, 
which  upon  a  lefs  Occafion  might  feem  too  harfh 
and  vehement.  A  Man  that  dreads  no  Danger  from 
fuch  unparallel'd  Iniquities,  that  do  as  it  were  caS 
down  God's  fevereft  Judgments  upon  that  poor  Church 
and  Nation,  wherein  they  are  openly  and  daringly 
committed,  muft  be  dead  in  his  Love  for  his  Couu- 

try. 
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If  I  have  dilclofed  fuch  a  fright 


us  and  Kidyon  _ 

■hi  and  detefiahk  Scene  of  Impiety,  which  by  rea 
"fon  of  your  Lordftips  high  Stauons  and  great  Em- 
phymeins,  might:  pcffibly  lie  undilcovered  to  your 
Sight  before ;  I  fiiall  chink  my  t'elf  happy,  whatever 
Ihall  befal  me,  if  I  may  by  God's  Grace  become  the 
jnenu  hijlnment,  of  putting  a  Srop  to  that  over- 
flo-wiiig  of  Ungodlinefs  and  Blafphemy^  which  as  yet 
no  La-ws,  no  Proclamations,  how  well  foever  defignd, 
and  how  often  foever  repeated,  have  been  able  to 
reftrain.  ,  . 

Nor  ought  I,  my  Lords,  to  forget,  tho  it  was 
forgotten  by  the  honourable  Managers  ,  another 
Ground  of  Danger  arifing  to  this  Church  from  the 
Attempts  of  Popifi  Etmjj'aries,  by  me  mentioned,  I 
hope  without  the  leaft  Offence,  in  my  Sermon  at 
St.  Paul's  ;  where  I  fay,  It  -were^  highly  to  be  wijhed 
that  thofe  excellent  Lawr,  made  for  the  Defence  and 
Security  (f  the  Church,  -were  at  prefmt  put  ftriWy  in 
Execution  ;  for  the  Roman  CathoUck  Agents  ,  and 
Miffionaries,  that  fwartfi  about  this  great  City,  as 
'twere  in  Defiance  and  Contempt  of  thon,  luere  never 
7nore  bufy  in  7naki<ig  Profelytes  to  their  Superflition  and 
Idolatry,  and  perverting  and  debauching  Her  Majefty's 
SubjeBs  in  every  Corner  of  our  Streets.  I  have  not, 
my  Lords,  been  called  upon  to  prove  the  Truth 
of  this  Paffage,  nor  has  it  been  reckoned  am  ng 
the  falfe  Inftuuaticns  1  have  made  th'U  the  Chunh  is 
in  Danger.  1  pray  God,  the  Church  may  be  in 
no  Danger,  upon  any  of  thefe  Accounts !  Her 
Majefty,  your  Lordfliips,  and  the  Commons,  have 
indeed  provided  againft  thefe  Dangers  by  xvholjime 
Lam,  and  I  hope,"  I  did  not  exceed  die  Limits_  of 
my  FunBion,  when,  being  called  to  Preach  betcre 
Magiftrates,  I  exhorted  them  to  prevent  thefe  Dangers, 

lonmirahle 
^ordfhips 

moft  fc\'ere  Refentments,  if  by  any  Parallel  by  me 
drawn,  I  had  infinuated  chat  the  Members  of  both 
Hoitfes,  -who  paffed  the  Vote  concerning  the  fafe  and 
floiiri(l?ing  Condition  of  the  Church,  bad  been  then 
confphing  its  Ruin.  I  have  already  purged  my  felt 
from  this  Imputation,  by  obferving,  that  the  Paral- 
lel, afcribed  to  me,  implies,  that  they  who  Voted 
King  Charles  the  Firfl  to  be  out  of  Danger,  and 
thofe  who  Confpired  his  Death,  were  the  very  fame 
Perfons,  whereas  it  is  certain  they  were  not  ;  for, 
my  Lords,  the  Vote  about  the  King's  Safety  was 
palled  by  Lords  and  Commons  an  Year  and  half  be- 
fore his  execrable  Murther,  which  had  been  con- 
trived by  the  Ar7ny,  and  was  perpetrated  by  a  pre- 
tended  Ordinance  of  a  fmall  Remnant  of  the  Hotfe 
of  Commons  (  not  a  tenth  Part  of  the  -whole)  after 
the  reft  of  the  Members  had  been  Imprifoned  or  Se- 
cluded, and  -without  the  Concurrence  of  the  Houje  of 
Peers,  -who  totally  rejected  it.  You  have  had,  my 
Lords,  a  very  different  Reprefentation  of  this  Fati 
made  by  one  of  the  Learned  Managers  :  But  this, 
my  Lords,  is  the  real  'Truth,  as  recited  in  die  AB 
vf  Parliament  for  the  Attainder  of  the  King's  Mur- 
therers  ';  and  is  an  Evidence,  that  I  could  not  poffi- 
bly  mean  by  any  odious  Parallel  to  infinuate,  that 
the  Members  of  both  Houfes,  who  pafled  the  Vote 
concerning  the  Safety  of  the  Church,  were  then 
confpiring  its  Ruin. 

1  humbly  crave  your  Lordfliips  Patience  yet  a 
little  farther,  whilft  I  fpeak  to  what  is  alledged  in 
the  Fourth  Article,  which  charges  me  with  many 
Crimes  of  a  very  high  and  flagrant  Nature  ;  none  of 
which  have  been  endeavour'd  to  be  prov'd  upon  me, 
otherwife  tiian  from  fuppofed  Suggefiionsj  and  unde- 


termined Exprcffions  ;  and  I  muft  ftill,  with  your 
LordOiips  Leave,  humbly  injlft  upon  ir,  that  where 
the  Exprcffions  are  doubtful,  there  xhe  favourable  Senfe, 
is  always  to  be  preferred. 

After  all  that  has  been  faid  by  the  Learned  Mana- 
gers for  the  Commons,  What  Minifter  of  State,  I  be- 
feech  your  Lordfhlps,  have  I  been  proved  to  refle'ci 
upon,  direElly  or  indireBly  ?  IVhere,  and  hoin  do  I, 
by  any  Suggeftion,  charge  Her  Majefty,  or  thofe  in 
Authority  under  Her,  -with  a  general  Male-Adtnini- 
ftration  ?  How  do  I  perfuade  Her  Subjeds  to  keep 
up  a  DiflinBicn  of  Parties  and  Factions,  while  I  re- 
prove thofe  who  divide  us  by  hiavijh  DiftinBions, 
and  while  I  perfuade  my  Fellow-Subjects  to  lofe 
and  forget  them  ?  How  it  is  poffible,  I  (hould 
fttr  up  the  People  to  Arms  and  Violence ,  when  I 
am  endeavouring  to  convince  them  of  the  utter 
Illegality  of  Refiftance  upon  any  Pretence  -wbatfoever  ? 
Thefe  Things,  my  Lords,  feem  to  be  Inconfiftent^ 
unlefs  a  Man  may  be  thought  a  Rebel  for  Recom- 
mending Loyalty,  or  Seditious  for  preaching  againft 
Sedition. 

I  remember,  indeed,  at  the  Opening  of  this 
Charge  againft  me,  that  one  of  the  Managers  for 
the  Hiufe  of  Commons,  vouchfaf'd  to  offer  his  cha- 
ritable Afliftance  towards  Reconciling  this  f^eming 
Liconfiftency  ;  for  he  vvas  pleafed  to  fuppcfe  that, 
when  I  fpake  againft  reffting  the  Sovereign,  J  had 
not  our  gracious  Qiieen,  but  forne  other  Perfon  in 
view  ;  and  that  I  might  therefore  agreeably  to  my 
Principles  oj  Nm- Refiftance,  ftir  up  the  People  to 
Arms  and  Violence  againft  Her  Sacred  Majeftyi! 
Your  Lordftiips  will  once  more  pardon  my  Earneft- 
nefs,  if  I  call  God  to  wi:nefs,  that  I  utterly  deleft 
any  fuch  traiterous  Intention  ;  and  I  fiiould  in  my 
own  Opinion  be  unworthy  of  the  Name  of  a  Chrifii- 
an,  if  1  could  give  my  felf  leave  to  caft  fuch  -^  black, 
and  groundlefs  Imputation  upon  any  one  in  like  Cir- 
cumftances  with  mine,  who  had  given  all  poffible  E- 
vidcnces  of  his  Duty  and  Affection  to  the  prefent 
Government.  My  Lords,  I  h:.ve  taken  the  Oaths  of 
Allegiance  to  Her  Majefty,  and  that  of  Abjuraticn  a- 
gainft  the  Pretender  ;  and  when  therefore  I  preach'd 
the  Doctrine  of  Non  Refiftance,  it  is  moft  apparent, 
that  the  Government,  which  I  perfuaded  my  Feilow- 
Subjefts  not  to  Refft,  is  the  prefent  Government  ;  and 
I  humbly  conceive,  that  the  prefent  Government  can 
never  be  Overturned,  if  it  be  never  Rejifted. 

How  true  a  Zeal  and  AffeEtion  1  have  always 
born  to  her  Majefty's  Perfon  and  Government,  I 
leave  to  be  judged  by  your  Lordfliips,  and  the  whole 
World,  from  thofe  publick  Demonftrations  which  I 
have  given  of  it,  at  all  Times,  when  I  had  occafion 
to  make  mention  of  either.  I  hope  your  LordfliipS 
will  pardon  me,  if  I  refer  to  fome  of  my  own 
printed  Exprcffions,  as  an  evident  Proof  of  my  un- 
feigned Duty  and  Allegiance.  "  If,  to  call  it  the 
"  moft  ineftimable  Blefling  this  Nation  could  en- 
"  joy,  that  Her  Majefty,  the  good  and  pious  Relift 
"  of  the  Royal  Family,  fits  now  happily  upon  the" 
*'  Throne  of  Her  Anceftors  ;  If  to  pray,  that  God 
*'  may  long  preferve  Her  for  the  Comfort  and  Sup- 
"  port  of  the  Church,  as  the  only  Security,  under 
"  God,  it  has  to  depend  upon  ;  If,  earneftly  to  con- 
"  tend  for  the  Safety,  Rights,  and  Eftablilhment  of 
*'  Her  Majefty,  together  with  thofe  of  the  Church  ; 
*'  If,  to  vindicate  Her  Majefty's  Title  to  the  Crown 
"  againft  the  Ufurpations,  Pretences,  and  Encroach- 
"  ments  of  Her  Adverfaries,  and  to  aflert  Her 
"  Right  to  the  Throne  to  have  been  fo  clear,  ma- 
"  nifeft,  and  undoubted,  that  even  Her  worft  Ene- 
"  mies    (  could  fuch  a  pious  Princefs  be  fuppofed  to 

"  have 
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*■  have  any)  muft  acknowledge  it ;  That  She  was 

*  proclaim'd  as  'twere  by  the  Voice  of  God,  in  the 

*  univerlal  Joy,    Sacisfaclion,    and   Unanimity   of 

*  Her  Subjects ;  that  Her  perfonal  Merit  eJcempted 

*  from  that,  made  her  worthy  of   a  brighter  Dia- 

*  dem  than  She  wears;  If,  to  perfuade  her  Subjects 

*  with  the  mod   hearty  Zeal,    and  Generofity,  to 

*  enter  into  a  neceflary  War,  for  the  Defence  ot 

*  Her  Majefty,    and  the  common  Prefervation  of 

*  our  Church,  Liberties,  and  Conftitution,  againft 
'  a  powerful  Adverfary  '■,   If,  to  befeech   God  to 

*  profper  fo  good  an  Undertaking,  to  give  an  hap- 

*  py  Event  and  Iflue  to  fuch  a  Rightful  Caute,  to 

*  crown  our  Arms  with  Victory,  and  to  make  them 

*  as  fuccefsful,  as  they  are  juft  and  honourable ; 
'  And  that,  in  order  to  this,  we  are  all  bound, 
'  both  in  Duty  to  God  and  our  Sovereign,  as  well 

*  as  by  our  own  Intereft,  unanimoufly,  and  hear- 

*  tily  to  afTift  and  fupport  her  under  this  great  Un- 

*  dertaking,  as  far  as   our  Prayers,    and    Eftates, 

*  Lives,  and  Fortunes  can  ferve  Her ;  If,  to  per- 

*  fuade  Her  Subjects,  that  the  great  and  threatning 

*  Dangers  of  our  Enemies,  fhould  have  that  juft 

*  Effect  upon  us,  to  unite  us,  as  much  in  our  Re- 

*  folutions  and  Affections,  as  they  do  in  our  com- 

*  mon  Interefts,  Apprehenfions,  and  Troubles;  If, 

*  to  fet  out  the  BlelTings  we  enjoy  in  the  wife  Con- 

*  ftitucion  of  our  Government  and  Laws,  in  the  moft 

*  refin'd  ^^licies  of  oui»  Parliament  and  Miniftry,  in 

*  the  Scrergth  and  Number  of  our  Armies,  Fleers, 

*  and  Confederates,  in  the  Care  and  watchful  Vi- 

*  gilance,  the  Courage,  Refolution  and  Condud:  of 

*  our  General,  J-nd  al/ove  all  in  the  Piety  and  Pru- 
'  dence  of   our  mofi  gracious  QUEEN;    If,  to 

*  affirm  that  She  daily  gives  fre(h  Inftances  of  Her 
*■  Wifdom,  in  the  happy  Adminiftration  of  Her 
'  Government,  and  in  nothing  more  (hews  Her  Po- 

*  licy,  and  diftinguifliing  Judgment,  than  in  ma- 
'  king  Choice  of  fuch  Minifters  of  State,  who  are 

*  acceptable  to  their  Country,  and  exprefs  fuch  a 
'  Zeal  and  Steadinefs  in  its  Service  and  true  Inte- 
'  refts,  and  whom  nothing  could  Bribe,  or  betray 
'  into  a  Party,  wherein  it  might  any  ways  feem  to 

*  be  endanger'd  ;  If,  with  the  moft  ardent  Requefts 

*  to  implore  God's  Providence,  which  through  fo 
'  many  Dangers  and  Difficulties  has  rais'd  up,  and 
'  preferv'd  Her  Majefty,  to  carry  on  thefe  glorious 

*  Undertakings  with  Succefs,  that  She  may  be  able 

*  to  Reftore  and  Settle  the  Peace  of  Europe,  in  its 

*  juft  Rights  and  Limitations ;  and  that,  as  God 

*  has  beftow'd  a  Crown  upon  Her  in  this  World, 

*  as  the  Reward  of  thefe  heroick  and  pious  De- 

*  figns,  fo,  after  a  long  Reign  here,  he  would  ad- 

*  vance  Her  to  an  higher  Throne  in  Heaven,  and 

*  dignify  Her  with  a  glorious  and  immortal  Crown 

*  hereafter  "  .  If  this,  my  Lords,  1  fay,  is  falfely 
and  malicicufly  to  Suggeft,  that  Her  Majefty's  Adnit- 
iiiflration  both  in  Ecclejiaflical  and  Civil  Affairs,  tends 
to  the  Dejirtiflion  vj  the  Conjlitution ;  If  this  be  charg- 
ing Her  Majefty,  and  thofe  in  Authority  under  Her, 
both  in  Church  and  State,  wit!)  a  general  Male-Ad- 
miniflration ;  If  this  be,  as  an  Incendiary,  to  per- 
fuade Her  Subjects  to  keep  up  Diflinciions  of  Faciions 
and  Parties ;  If  this  be  Inftilling  groundlefs  'Jealou- 
fies,  fomenting  deflruElive  Divifions,  and  ftirring  up 
Her  Majefty's  Subje^s  to  Arms  and  Violence,  againft 
any  but  Her  Enemies  ;  then,  my  Lords,  I  am  Guilty 
of  this  Article  of  Impeaclment ;  otherwife  I  am  in- 
nocent. 

My  Lords,  I  have  always  thought  it  my  Duty, 
upon  all  publick  Occajtons,  to  affert  thefe  Princi- 
ples of  Loyalty  and  SubjeElion  to  the  Supreme  Povv- 
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er,  whenever  I  had  a  proper  Call  fo  to  do ,  of  this 
there  are  numberlefs  Wifneffes  in  thofe  feveral  Pla- 
ces to  which  I  have  belong'd.  One  of  kefe  I  be<» 
leave  of  your  Lordfliips  particularly  to  mention" 
Magdalen  College  in  0>;ford,  whereof  I  am  at  pre- 
lent  an  unworthy  Member;  and  which  b"  the 
known  Sufferings  of  the  v^hole  Body  for  the  Church 
and  Conftitution,  contributed  as  much  towards  the 
late  happy  Revolution  as  any  Society  in  the  Kingdom  * 
To  which  Honourable  Society  I  humbly  appeal  for 
my  CharaEler  and  Behaviour.  I  could  alfo  appeal 
for  the  fame  to  a  Right  Reverend  Lord,  that  now 
fits  on  the  Bench  of  Bifjops. 

Had  it  been  fit  to  have  troubled  your  Lordftiips 
with  Evidences  of  my  hearty  AffeBion  to  the  pre- 
fent  Government,  I  could  have  produced  them  in 
great  Abundance,  from  the  Perfons  with  whom  I 
have  Conversed,  from  the  Gentlemen  whom  I  have 
Bred  up,  and  from  the  Congregations  to  which  I 
have  Preach'd.  If  my  Principles  had  any  Tendency 
towards  Alienating  the  AffeElions  of  Her  Majefty's 
Subjeds,  furely  fome  one  Inftance  of  my  Difloyalty 
to  the  QUEEN,  iome  favourable  Expreffions  to- 
ward the  Pret^jder,  fome  Lidications  of  my  Di/Iihe 
to  the  prefent  Settlement,  and  the  Proteftam  Succef- 
fion,  might  have  been  pitched  upon,  and  expos'd  to 
your  Lordftiips,  in  order  to  juftifie  the  Charge  of 
Sedition  againft  me.  But  I  cannot  but  with  Plea- 
fure  obferve  to  your  Lordlhips,  that  from  the 
v)hole  Courfe  of  my  Aciions,  no  one  Inftance  oi  that 
kind  is  alledg'd,  or  fo  much  as  pretended. 

My  Lords,  The  Charge  of  ■wickedly  wrefting  di- 
vers Texts  of  Scripture  lies  very  heavy  upon  me, 
as  a  Chriftian,  and  Minifier  of  Chrift.  If  I  3^1 
Guilty  of  it,  there  is  another  Tribunal,  another 
Bar  at  which  I  am  to  appear,  and  where  by  that 
Scripture,  which  I  have  wrefted,  I  lliall  be  Judg'd 
and  Condemn  d.  In  the  mean  time,  my  Lords  I 
hope  that  thofe,  whofe  particular  Profeffou,  and 
Studies  qualify  them  to  be  the  moft  competent 
fudges  of  fuch  Matters,  will  abfolve  me  in  this 
Particular. 

Upon  the  whole,  therefore,  my  Lords,  Wope  it 
appears,  that  I  am  not  guilty  of  any  of  the  Crimes 
of  which  I  am  accused;  that  I  have  Tranfgrefs'd 
no  Lah  of  the  Land,  neither  Statute,  nor  Common 
Law,  relating  either  to  Her  Majefty,  or  to  my  Fel- 
low Subjects,  to  the  Church,  or  to  the  State :  And 
that  I  may  with  all  Humility  apply  to  my  own 
Cafe,  the  Words  of  that  blejfed  Apoft/e,  whofe  Doc- 
trine  I  defend,  and  whofe  Example  I  hope  I  (hall 
have  the  Grace  to  follorv.  Neither  againft  the  Law, 
nor  againft  the  Temple,  nor  againft  Ctfar,  have  1 
offended  any  thing  at  all. 

What  I  have  hitherto  humbly  offered  to  your 
Lord(hips  relates  to  my  PFords  and  Actions ;  and  as 
to  the  Thoughts   and   Intentions  of  my  Heart,  which 
are  known  only  to  God,  and  my  own  Confcience,  and 
which  are  aftrtn'd  in  my  Impeachment   to  be  wicked, 
feditiuus  and  7n.alicious ;  1  call  the  Searcher  of  Hearts 
to  witnefs  in  the  moft  fclemn,    and   religious  Man- 
ner, as  I   expefl:  to  be  acquitted  before  Godj,  and  his 
Holy  Angels,  at  that  Dreadful  Tribunal,  before  which 
not  only  /,  but  all  the  World,  even  your  Lord(hips, 
who  now  fit  in  Judgment  upon  me,  muft  appear,  to 
be   Acquitted  or   Condemn  d;    that   I  had   no   fuch 
wicked,    feditious,     or     jnalicious     Intentions;     that 
there  is  nothing  upon  Earth,    I  more  deteft  and 
abhor :  That  my  Dejigns  were,  in  every  refpeft,  di- 
rectly contrary.     I  had  no   Intention  to  afperfe  the 
Memory  of  His  late  Majefty,    to  traduce,    or  condemn 
the  late  Happy  Revolution,  or  to  arraign  the  Refolu^ 
5    I  tions 
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tioKs  of  both  Huufes  of  Parliament.  So  far  was  I 
from  defigning  to  undermine  and  fubvert  Her^  Ma- 
ieftv's  Government,  and  the  Protejiant  Succejjion  as 
bv  Law  EjlabUjhed,  that  it  was  my  ftncere  Intention 
to  exert  my  befl  Endeavours  for  their  Security.  So 
far  was  I  from  intending,  to  perfuade  Her  Majefty's 
SubjeBs  to  keep  u;)  a  Difttnciion  of  Parties  and  Fac- 
tions, fmn  infiilling  groundlefs  Jealoufies,  foment- 
ing 'deJbuBive  Divifions  among  them,  or  exciting  and 
ftirring  them  up  to  Arms  and  Violence,  that  my  Aim 
was  to  perfuade  them  to  lay  afide  all  DiftinElions,  to 
unite  in  one,   -well-compaEled  Body,    to   be  Obedient 


thing  feems  more  flrauge  than  that  Refiflance  (Viould 
be  io  carefully  taught  under  fuch  a  Government, 
unlefs  it  be  that  Nm-Reftftance  Ihould  overturn  it. 

So  far  was  1  therefore  from  having  any  of  thofe 
■wicked,  malicious,  or  feditious  Dejigns,  which  are 
laid  to  my  Charge,  that  my  Intentions  were,  on  the 
contrary,  to  inflil  the  Principles  of  Loyalty  and  Obe- 
dience into  my  Fcllow-Subjects,  and  withal  to  put 
a  flop  to  that  Torrent  of  Lezvdnefs,  Irreligicn  and 
Atheifm,  of  which  I  have  given  your  Lordfhips  fo 
many  flagrant  Te/limonies. 

Thofe   outrageous    Lfults    upon   God,    and  Good- 


to 


their  Governors,  and  to  fiipport  the  prejent  Efta-     nefs,  are  fo  Provoking    that  they  may  excuie  lome 


hlifhrnent.  So  far  was  I  from  defigning  to  dejame 
Her  Majefty's  Adminiflration,  or  to  infufe  any  un- 
dutifiil  Thoughts  of  Her,  that  I  not  only  pay  Her 
all  Honour  and  Obedience,  but  am  from  the  bottom 
ef  my  Soul  zealoufly,  and  affedionately  Loyal  to 
Her  ;  bein"  entirely  perfuaded,  that  the  Church  is 
fo  far  from  being  in  Danger  from  Her,  that  She  is 
as  heartily  affected  to  its  Eftablifhment^,  and  Profpe- 
as  I  hope  I  have  always  ihew'd  my   felf  to 


Heat,  and  Severity  of  Expreffion  in  a  Minifler  of 
Chriji,  who  has  a  jufl  Senfe  of  Religion,  a  due  Con- 
cern for  the  Difcharge  of  his  Holy  Funfiion,  or  for 
the  Honour  of  his  Maker  and  Redeemer.  And  if 
any  Objeftion  be  made  againft  me,  for  Treating 
with  an  Unbecoming  Bitternefs  fach  Daring  Kabfhekahs, 
who  defy  the  Living  God;  I  beg  leave  to  Reply  in 
the  Words  of  a  Reverend  Father  of  our  Church, 
Let  them  confider  -what  Moderation  and  Temper,  a 
Man  had  need  be   of,    that  in  this   Nation,  and  this 


th 
curt 


yty,  .  . 

be  to  Her  Sacred  Perfon,  and  Government. 

As  to  the  Proteftant  Succejfjon  by  Law  Eflablifyd,     Age,  JImII  [peak  againft  Fatiion,  Rebellion  (I  add  De- 
o    the  DoElrine  which  I  preach'd  tends  to  the  Se-     ifm,  Titheifm,  and  all   forts  of  Herefy,  Blafphemy, 
ty  of  it,  (as  I    heartily  defire  every  thing  by  me     and  Atheifm)   -without  extraordinary  Severity.     Nay, 
fpoken  fliould  tend)  yet  having  no  Occafion  in  either 
of  my  Sermons  to  take  Notice  of  it,  I  do  no  where 
in  thofe  Sermons  mention  it,  nor  fay  any  thing  that 
can  be    Interpreted  to  have  any   View   towards    it. 
Therefore  tho'  I  cannot  with  my  beft  Application 
apprehend,  how  it  comes  to  be  faid  in  the  Pream- 
ble to  my  bnpeachment,  that  /  had  defigned  to  under- 
mine and  fubvert  it,    yet   I  (Viall   gladly    take  this 
Opportunity,  oi  declaring  ffzy/e//"beforc  your  Lord- 
(hips  upon  that  SubjeEl.    It  is  my  fincere  and  hearty 
Prayer,  that  God  would  prolong   the  Life  of  Her 
Moft  Sacred    Majefty,    whofe    Exemplary  Goodnefs 
and  Piety,  give  us  the  beft  Hopes  we  have  of  avert- 
ing that  Vengeance^   which  is  due  to   the  Wickednefs 
of  the  Age   we  live  in ;    that  He  would  blefs  Her 
Councils    at  Home,  and  Her  Arms  Abroad,  and  make 
Her   Reign  exceed  that   of  Her  Renowned  Predecef- 
for  Queen  Elizabeth,    in  Length,    as   well  as  Glory. 
But    when    the    Inheritrix    of   the    Bleffed  Martyr  s 
Croron,    and   Piety,    when  She,    the    Defire   of  our 
Eyes,' and  the    Breath    of  our  Noftrils,  (hall  full  of 
Tears,   and  Honour,  be  Gathered  to  Her  Fathers,  and 
exchange   Her  Te?nporal  for  an   Immortal  Crown  ; 
(fince  we  are  deprived  of  that  Prince,  Her  Royal 
Off-fpring,  whofe  Lofs  no  true  Lover  of  his  Coun- 
try, and  of  the  Royal  Family  can  refleft  upon  with- 
out a  Bleeding  Heart,  and  whom  God  in  his  Anger 
took  from  us,  becaufe  we  were  unworthy  of  fo  in- 
eftimable  a  Blcffuig,)  I  earneftly  befeech  God,  in  de- 
fed;  of  Future  Iffue  from  Her  Majefty,  to  Perpetu- 
ate the  Succeffton  of  the  Crown,  as  it  is  Eftablifl}ed 
in  the  moft  illuftrious  Houfe  of  Hanover,  which    I 
look  upon    as,    next  to  his  Providence,    the  beft 
Guard   we  have  againft  Popery  and  Arbitrary  Pow- 
er   the  beft  Security  of  our  Church,^  and  of  the  Con- 
ftitution  of  our  Government,  which  is  the  Glory  and 
Happinefs  of  our  own  Nation,  and  the  Envy  of  all 
others.     And  I  cannot  ^ff  apprehend,  how  the  Doc- 
trine, which  I  have  taught,  tends  to  weaken  or  un- 
derniine  it ;  nor  on  the  other  fide,  how  the  DoElrine 
of  Refftancey   which   brought  Her  Majefty's  Royal 
Grand-Father  to  the  Block,  (fuppojtng  it  a  true  Doc- 
trine) comes   to   be  mentioned,  or  thought   of,  much 
lefs  to  be  induftrioufly  tttaintained,  as  a  neceflkry  and 
indifpenfible  Duty,  under  the  moft  mild  and  gra- 
cious  Adminiftration  of  the  beft  of  Queens.     No- 


it   is  our  Duty  in  fuch  Cafes,  to  exprefs  our  felvcs 
with  IVarmth  and  Sharpnefs,  according  to   the  Ex- 
ample of   our  Bleffed  Saviour;  who,  tho'  Meeknefs 
it  felf,  could  not  but  fliew  the  utmoft  Indignation 
at  the   Prophaning  the  Houfe  of  God.     This  is  nor, 
my  Lords,  to  rail,  but  to  rebuke ;  and  thofe,  who 
ridicule,  or  cenfure  us  for  it,  either  have  not,  I  pre- 
fume,  or  will  not  own  they  have,  a  right  Notion  of 
the  Dignity  of  our  Office ;  will  not  confider,  that 
we  are  the  Ambaffadors  of  Chrifi,  that  we  are  com- 
manded,   in  his   Name,    to   exhort,    and  rebuke  with 
all  Authority ;    and  that  our   Authority    is    derived 
from  thofe  to  whom  it  was  faid  by  our  Bhffed  Sa- 
viour,   He   that   defpifeth  you,    defpifeth  me,  and  he 
that     defpifeth    me,     defpifeth    him     that    fent    me: 
Whatever  Expreflions  therefore  in  my  Sermons  may 
have  flipt    from  me,  which  ieem    fo  far  liable  to 
Exception,  as  to  carry   a  Senfe  I  never-  inte:ided  (as 
he  muft  be  an  Happy  Speaker  indeed,  whofe  Words 
are  altogether  unexceptionable)  yet  I  humbly  hope, 
the  above-mentioned  Provocations  will  plead  my 
Excufe,  or  that,  at  the  very  worft,  fome  hafly,  or 
even  violent  Exprefjions,  fhall  not  be    deemed  High 
Crimes    and  Mifdemeanors.     I  defire  it  may  be  far- 
ther confidered  by  your  Lordftiips,  that  I  could  have 
no  Temporal  Interefls  to    ferve   by    the   DoElrines  I 
advanced;  and  therefore  could  have  no  De/ign'm 
view,  but  to  difcharge  my  Duty  to  God,  as  a  Mi- 
nifler of  Chrift,  and  to  my  Sovereign,  as  a  Faithful^ 
and  Loyal  Subject. 

My  Lords,  Thefe  Things  being  humbly  offered 
to  the  Confideration  of  your  Lordfhips,  I  hope, 
that  what  I  have  already  fuffered,  as  a  fuppofed 
Criminal,  will  be  thought  ftifficient  Punifhment  for 
one,  who  has  offended  againft  no  Law  yet  in  Being. 
It  muft  be  thought  no  little  Grief  and  Vexation 
to  any  ingenuous  Man,  to  be  brought  to  this  Bar, 
under  the  leaft  Sufpicion  of  fuch  Crimes  as  are  laid 
to  my  Charge;  but  for  a  Perfon  of  my  Funciion  to 
have  an  Accufation  of  this  Nature  alledged  againft: 
him,  foheinoufly  refleding  upon  his  Holy  Char  after, 
is  fucli  a  foul  Blot,  as  though  his  Innocence  (hould 
at  laft  be  cleared  by  your  Lordfhips,  upon  the  moil 
undeniable  Evidence,  muft  leave  a  Scar  upon  his 
good  Name ;  which  is  to  all  Men  dear,  but  much 

more 
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more  fo   to  tljofe,    whofe    whole  Capacity  of   doing 
good  in  the  World  principally  depends  upon  ic. 

My   Lords,    As  the  Matter  of   my  Charge   was 
hit^hly  criminal,    fo  the  Form  and  Manner  of  it  ran 
in  fuch  general,    and  uncertain    "Terms,    that   'twas 
impoflible  to  know  the  Grounds  of  my  Aaufation  ; 
or  ho'^  to  defend  my  felf,  when  I  knew  not  -where 
I  fhould  be  attack'd.     So  that  after  I  had  provided 
as  pa'-ticiilar  an  Anfiver  as  fuch  a  general  Acctifa- 
tion  would  admit  of,  the  Commons  were  pleafed  in 
their  Replication    to   fay,    that  there   were  feveral 
Things   in  it  Foreign  to   the  Charge.     To  the  great 
Misfortune  of  failing  under  the  Difpkafiire  of  that 
Honourable  Houfe,  I  might  add,  That  of  a  long  and 
clofe  Confinement,  and   of  an   Expence  no  ways  pro- 
ponion'd  to  my  Circiniiflances.     Thefe,    my  Lords, 
are  Affliftions  which  can  be  conceiv'd  by  no  Body 
fo  well  as  by  him,  who  has  been  fo  unhappy  as  to 
feel  the  M^eigbt  of  them.     And  among  thefe  I  rec- 
kon it  not  the  leaft  of  my  Sufferings,  that  I  have 
been  for  fo  long  a  time  debarr'd,  from  taking  heed  to 
that  Flock,  over  which   the  Holy  Ghofi  hath  made  me 
an  Overfeer.     For  even  fince  I  have  had  my  Liber- 
ty, by  the  Favour  of  your  Lordfliips  admitting  me 
to  Bail,  I  have   purpofely  avoided  doing  any  Part 
of  the  Duty  of  my  Function,    or  even  appearing  in 
Puhlick,  left  it  (hould  occafion  any  Tumult  or  Di- 
fliirbance ;  as  my  neceffary  Attendance  on  your   Lord- 
(Viips  from  time  to  time,    has  fince  been  thought 
unhappily  to  have  done,  without  any  Fault  of  mine, 
or  tlie  Icaft  degree  of  Encotiragement  given  by   jne, 
Tvhich  I   profefs,    in  the  Prefence  of  God,    to  ab- 
hor. 

All  thefe  Circumftances,  my  Lords,  being  confi- 
der'd,  together,  with  the  Publick  Manner,  the 
Length  and  Solemnity  of  my  Tryal,  before  fo  Au- 
guft  a  Court  of  Judicature,  by  which  Means  /  am 
made  a  Gaz^ing-Jtock,  both  by  Reproaches,  and  Afflic- 
tions, and  a  SpeBacle  to  the  whole  World;  I  have 
flood  in  this  Place  Day  after  Day,  to  hear  my  felf 
Accus'd  of  the  blackeft  Crimes,  and  openly  revil'd; 
I  have  been  reprefented  as  a  Papift  in  Difguife,  as 
a  Rebel,  as  an  Enemy  to  Her  Majefty's  Perfon  and 
Government,  and  a  Favourer  of  the  Pietender,  tho'  I 
have  abjii/d  him,  (but  not  forgot  him,  as  a  Learn- 
ed Perion  was  pleas'd  to  fay)  that  is,  as  the 
worft  of  Perjiir'd  Villains :  I  have  been  call'd  an  in- 
fignificant  Tool  of  a  Party  on  the  one  Hand,  and  a 
'iHoft  dangerous  Incendiary  on  the  other,  nay,  an  An- 
gel, that  is  a  Devil,  detach' d  jro^n  the  Infernal  Regi- 
ons:  All  thefe  things,  I  fay,  being  confider'd,  (and 
your  Lordfliips  I  am  fure,  in  tender  Compaffion  to 
me,  will  coniider  them,)  it  is  moft  certain,  that, 
whatever  be  your  Lordfliips  Determination  con- 
cerning me,  I  cannot  efcape  without  being  a  veiy 
great  Sufferer,  and  I  fliall  have  been  abundantly 
pimifiyd,  tho'  I  fliould  have  the  Happinefs  to  be  by 
your  Lordfliips  at  laft  Acquitted. 

Yet  I  cannot  Refled:  wirhout  Co7«/o;/-,  {t\\t greateft 
cf  Ccmforts  next  to  that  of  a  good  Caufe,  and  a  good 
Confcience)  that  /  Anfwer  for  my  felj  this  Day  before 
the  moft  Illuftrious  Aflembly  in  the  World,  the  whole 
Body  of  the  Nobility  of  Great  Britain ;  whofe 
Princely  ExtraFlion,  and  High  Qjiality,  whofe  Mag- 
nificent Titles,  and  Splendid  Fontmes,  wi-ole  Here- 
ditary Candor  and  Generofity,  inherent  in  Noble 
Blood,  infeparable  from  che  Birth  and  Education  of 
Peers ;  in  a  word,  whofe  Solid  'Judgment,  and  ex~ 
aEi  Skill  in  the  Laws  of  this  Rea'm,  fo  eminently 
Qiialify  them  for  the  final  Determination  of  Jufiice  ; 
who  are  neither  to  be  fway'd  by  Hopes,  over-rul'd 
by  Fears^  nor  mifled  by  any  Falfe  Prejudice  or  Paf- 
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fion.  If  it  muft  be  a  Man's  Misforlune  to  labour 
under  luch  hard  Circumflances  as  mine,  it  is  no  fmalt 
Mitigation  of  them,  that  lie  Pleads  his  Caitfe  before 
fuch  Judges,  who,  he  knows,  will  Decide  it  with 
the  ftriftect  Impartiality,  Equity,  and  Honour. 

And,    when  I  confider  that  /  hoto  (land,  and  ajn 


from  Chrift  and  his  Apofiles,  as  the  facrcd  Depof.tum 
of  the  Church,    to   be   maintain'd  inviolably  in   its 


Pri-mitive  Simplicity ;  when  I  confider,  what  is  the 
Caufe  for  which  I  am  this  Day  call'd  in  Ow'civn- 
that  it  is  One  of  thofe  Eternal  Truths,  wiiich  you 
are  fo  Solemnly  commiffiond  to  Teach,  and  earneftly 
Contend  for ;    when  I  confider,    that  'tis  what  our 


our 

re- 


Bleffed  Lord  and  his  Apoftlcs  feal'd  with  their  pr. 
cious  Blood,  and  fo  many  Primitive  Martyrs  main 
tain'd  even  the  midft  of  Flames,  fo  many  Learned 
Biflwps,  and  Confeffors  recommended  to  Pofterity  in 
their  immortal  JVritings,  as  the  diftinguifijing  Badge 
and  Glory  oi  our  Refunnation ;  nay,  when"l  confi- 
der, that  'tis  what  you  your  felves  have  already  fup~ 
ported  \v\th  inconteftable  P.eafon,  and  Authority ;  it  is 
no  fmall  Satisfaction  to  me  to  t'link,  that  as  your 
Lordfliips  are  my  Judges,  fo,  I  hone  in  God,  you 
muft  be  my  Advocates.  What  a  Guilt,  as  well  as 
Difgrace,  would  it  juftly  devolve  upon  the  Clergv^ 
to  recede  from  any  Principle  of  our  excelltnt 
Clmrch,  efpecially  from  what  has  been  fo  lon-^  re- 
tain d,  and  boafled  of,  as  its  peculiar  Characlcy]  By 
abandoning  which  we  muft  relapfe  into  fome  of  the 
worft  Doctrines,  even  of  Popery  it  felf,  and  render 
our  felves  the  moft  contemptible,  as  well  as  incon- 
fiftent  Church  in  the  World  !  I  think,  I  may  there- 
fore with  Confidence  ufe  the  Words  of  the  Great 
Apoftle  to  his  Accufers ;  Having  obtaiu'd  Help  from 
God,  I  continue  unto  this  Day,  witmfjlng  both  to  fmall 
and  great ;  faying  none  other  Thongs  than  thofe  which  , 
the  Prophets  and  Mofes  (I  may  add,  Chrift  and  his 
Apoftles,)  did  fay. 

For,  my  Lords,  If  I  have  committed  any  Faults 
or  Errors  in  ExpreiTion,  yet  as  I  infift  upon  my  In- 
nocence with  refpect  to  all  the  High  Crimes  laid  to 
my  Charge,  fo  I  muft  ftill  infift  upon  all  the  Doc- 
trines which  I  have  taught,  as  being  agreeable  to 
the  M'^urd  of  God,  and  to  the  Doctrine  of  our  moft 
excellent  and  truly  Apoftolical  Church,  and  which 
we  of  the  Clergy  are  oblig'd  both  by  Suhfcription^ 
and  Oath  to  acknotvledge,  and  defend.  And  how 
hard  are  our  Circumfiances,  if  we  muft  be  punifh'd 
in  this  World  for  doing  that,  which  if  we  do  not, 
we  fliall  be  more  heavily  puniji/d  in  the  next  f 
What  a  Condition  are  we  in,  if  we  are  commanded 
to  cry  aloud  and  fpare  not,  to  exhort,  rebuke,  in 
Seafon  and  out  of  Seafon,  on  the  one  Hand,  and 
profecuted,  imprifond,  ruin'd  on  the  other  1  If  this 
be  our  Cafe,  who  indeed  isfu^uient  for  thefe  Things  ? 
And  truly  how  may  we  of  the  AUriftrv  alsove  all 
Men  living,  apply  to  our  felves  thoie  Words  of  the 
Apoftle,  If  in  fhis  Life  only  we  have  hrpe  in  Chrift, 
we  are  of  all  Men  moft  miferable :  But  our  Comfort 
is,  that  our  Hope  in  Chrif  is  not  only  in  this  Life. 
Juftly  might  we  be  reproach'd,  and  deferve  fome  o£ 
thofe  Reflexions,  which  in  thefe  Licentious  Times 
are  io  plentifully  pour'd  upon  us,  were  we  not  rea- 
dy to  Praclife  the  DoBrines  we  preach,  of  Self-De~ 
nial.  taking  up  our  Crofs,  and  patient  Sub?nilfion  to 
Sufferings  and  AffiiEiions  I  For  my  own  Part,  it  mat- 
ters not  what  becomes  oi  me,  nor  is  tny  Deliverance, 
or  Ruin,  of  any  Moment  to  the  World ;  or,  if  ic 
be,  /  am  not  only  ready  to  be  bound,  but  to  dye,  could 
5  I  3  I  by 
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1  bv  that  do  Service  to  my  Ql'era,  my  Church,  or 
msCounvn;  t^eithc-  count  I  my  Life  dear,  fo  that  I 
miibt  fimj]}  my  Coiivfe  zvith  Joy,  and  the  Mimjtry 
vjhich  I  have  received  of  the  Lord  Jefm.  But  may 
GoJ  lo  diiedt  your  Lordniips,  that  through  me  a 
iVMiul  may  not  be  given  to  the  Docirines  of  the 
Scriptures,  and  of  the  Church,  -which  Chri(i  hath  pur- 
(hai'd  ivith  his  own  Blood. 

And  fo,  with  all  Humility  and  Rejiguation,  I  lub- 
mit  my  felf  to  your  LordGiips  Judgment ;  be  it  what 
it  will  :  One  Thing  I  am  fare  it  can  never  take  from 
mc,  the  Power  of  IT'ifiiiig  and  Praying,  and  (whether 
in  Profpetity  or  Advefity,  whether  I  am  Acquitted,  or 
Condemn  d)  I  Hiall  always  pray  for  the  Q^ieen  my 
Sovereign,  for  your  Lord(hips  my  Judges,  and  for 
the  Commons  my  Accufers ;  moft  earneftly  befeech- 
in"  Almighty  God,  to  deliver  all  Orders,  and  De- 
grees of  Men  aniongft  us,  from  all  falfe  DoEirine, 
Herefy,  and  Schifm,  from  Hardnefs  vf  Heart,  from  Con- 
tempt of  his  M-^ord,  and  Commandment ;  from  Envy,  Ha- 


trec, 


i    and  Malice,  and  all  Uncharitahlenefs. 


T'hen    the    LORDS     Adjourned    to     their    Houfe 

Above. 


Thurfday,  March  9-    The  Ninth  Day, 

rip  HE  Lords  coming  down  into  Weftminfter- 
X  Hall,  and  being  featcd  in  the  manner  before- 
mentioned,  Proclamation  was  made  by  the  Serjeant 
at  Arms  as  follows  : 

Our  Sovereign  Lady  the  Qiieen  doth  ftriflly 
Charge  and  Command  all  manner  of  Perfons  to 
keep  Silence,  upon  Pain  of  Imprilbnment. 

Then  another  Proclamation  was  made  :  Henry 
Sacheverell,  Doftor  in  Divinity,  come  forth,  fave  thee 
and  thy  Bail,  elfe  thou  forfeiteft  thy  Recognizance. 

The  Doiftor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  ; 

Lord  Chancellor.  Gentlemen,  you  that  are  Ma- 
nagers for  the  Houfe  of  Commons  may  proceed 
to  your  Reply. 


Sir   Jofeph  Jekyll. 


Y  Lords,  Doflor  Sacheve- 
rell and  his  Council  ha- 
ving concluded  what  they  had  to  offer  to  your 
Lordfhips,  1  (hall  enter  upon  the  Province  affign'd 
to  me,  in  further  Execution  of  the  Commands  of 
the  Houfe  of  Commons,  which  is,  to  Reply  to  the 
Defence  made  for  the  DoSor  to  the  firft  Article  of 
the  Commons  Charge. 

My  Lords,  I  (hall  take  Notice,  firft,  oftheCon- 
ceflions  made  by  the  Doiftor's  Council ;  fecondly, 
of  the  Expofition  they  have  put  upon  thofe  Paflages 
of  the  Sermon,  which  have  been  relied  on  by  the 
Commons  to  maintain  this  Article;  and,  thirdly, 
of  the  A(Ss  of  Parliament,  the  Homilies,  the  Books, 
the  Sermons,  the  Pamphlets  and  the  Gazettes,  which 
the  Dodor's  Council  have  call'd  for  to  be  read  to 
your  Lordfhips. 

And  if  I  (hall  fatisfy  your  Lord(hips,  that  the 
Conceffions  made  by  the  Dodor's  Councilare  a  De- 
parture from  the  Defence  made  for  him  in  his  An- 
iwer,  that  they  are  extorted  by  NecefTity,  and  are 
likely  to  be  retracted  when  this  Turn  is  ferv'd  ;  if 
I  (hall  fliew  your  Lordfhips,  that  their  Expofition 
of  the  Paflages  in  the  Sermon,  is  contrary  to  the 
plain  Meaning  of  thofe  Paflages ;    if  I  (hall  (hew. 


other  Prints  that  have  been  produc'd,  are  either 
immaterial,  or  condemn  the  DoiSrine  laid  down  in 
the  Sermon;  and  if  I  (hall  (hew,  that  this  Crimi- 
nal, for  fo  I  mull  call  him,  fince  the  Houfe  of 
Commons  have  call'd  him  fo  ;  (whether  he  will  be 
fo  in  the  Event,  I  agree,  refts  only  in  your  Lord- 
(hips  Judgment)  ;  if,  I  fay,  1  (hall  (liew  he  is  guilty 
of  a  moft  heinous  Oftence,  I  (hall  not  doubt  o£ 
your  Lord(hips  Juftice. 

My  Lords,  The  Conceffions  are  thefe,  That  Ne- 
ceffity  creates  an  Exception  to  the  Genera!  Rule  of 
Submiffion  to  the  Prince :  That  fuch  Exception  is 
underftood  or  implied  in  the  Laws  that  require  fuch 
Submiffion  :  And  that  the  Cafe  of  the  Revolution 
was  a  Cafe  of  Neceffity. 

Thefe  are  Conceffions  fo  ample,  and  do  fo  fully 
anfwer  the  Drift  of  the  Commons  in  this  Article, 
and  are  to  the  utmoft  Extent  of  their  Meaning  in 
it,  that  I  can't  forbear  congratulating  them  upon 
this  Succefs  of  their  Impeachment ;  That  in  full 
Parliament  this  erroneous  DoiSrine  of  unlimited 
Non-Refiftance  is  given  up  and  difclaim'd.  And 
may  it  not,  in  After- Ages,  be  an  Addition  to  the 
Glories  of  this  bright  Reign,  that  fo  many  of  thofe 
who  are  honour'd  with  being  in  Her  Majefty's 
Service,  have  been,  at  your  Lord(hips  Bar,  thus 
fuccefsfully  contending  for  the  National  Rights  of 
Her  People,  and  proving  they  are  not  precarious 
or  remedilefs. 

But  to  return  to  tliefe  Conceffions ;  I  muft  ap- 
peal to  your  Lordfhips,  whether  they  are  not  a  to- 
tal Departure  from  the  Doctor's  Anfwer ;  whether 
there  is  one  Word  in  the  Anfwer  which  looks  that 
Way. 

In  his  Anfwer  he  takes  Notice,  that  the  general 
Adertion  in  his  Sermon,  of  the  utter  Illegality  o£ 
Re(iftance,  is  a  colourable  Pretence  for  the  Article  ; 
but  does  he  add  the  Reftridion  or  Limitation  to  it, 
which  hath  been  now  thought  neceflary,  and  hath 
been  infifted  upon  as  moll  material  for  his  De- 
fence? No,  my  Lords,  but  the  quite  contrary;  for 
thefe  are  the  W^ords  of  his  Anfwer,  The  faid  Hen- 
ry Sacheverell  doth  with  all  Humility  aver  the  Illegality 
of  Refiftance,  on  any  Pretence  whatfoever,  to  be  the 
true  DoEirine  of  the  Church  of  England.  Now,  could 
any  thing  have  been  more  material  for  him  in  his 
Anfwer,  than  adding  thefe  Reftridions  to  his  ge- 
neral AlTertion  in  his  Sermon,  which  his  Council 
now  fay  he  intended,  tho'  he  did  not  exprefs? 
Or  if  that  was  his  Intention,  could  he  poffibly 
have  forgot  it,  when  the  Frame  of  his  Anfwer 
was  under  Confideration  ? 

But  now  he  fees  the  Refolution  of  the  Com- 
mons, and  the  Endeavours  of  thofe  who  have  their 
Commands  to  carry  on  this  Profecution,  to  bring 
him  to  Puni(hment ;  now  he  fees  your  Lord(hips 
daily  Attendance  upon  this  Trial,  and  your  Atten- 
tion to  the  Charge  againft  him;  now  he  kes,  if  he 
had  abided  by  his  Anfwer,  he  muft  have  been  con- 
demn'd,  or  the  Revolution ;  thefe  are  the  Motives 
which  have  prevail'd  upon  him  to  tolerate  his  Coun- 
cil to  make  thefe  unwilling  Conceffions,  and  have 
extorted  them  from  him, 

And  how  little  thefe  Conceffions  ought  to  avail 
him,  your  Lordlhips  will  fee,  when  you  confider 
how  likely  it  is  he  will  retrad  them  when  this 
Turn  is  ferv'd.  May  we  not  then  exped  he  will 
ufe  this  very  Argument  of  Neceffity,  the  Ccertion 
or  Reftraint  he  is  under  by  this  Profecution,  as  an 
Excufe  for  thefe  Conceffions?  And  when  your  Lord- 
fhips are  told,  that  it  is  the  Duty  of  Divines  (whofe 


that  the  Ads  of  Parliament,  the  Homilies,  and  the    Office  it  is  to  explain  the  Scripture  to  the  People) 

to 
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to  inculcate  this  Doftrine  of  Non-Refiftance  in  the 
moft  unconhn'd  and  unlimited  Terms  they  are  able, 
and  mentally  referve  the  Exception  to  themlelves ; 
when  Authorities  have  been  produced  for  alTerting 
this  DoLtrine  in  fuch  a  manner  as  to  exclude  any 
Exception  uhatfoever,  and  the  Doftor  himfelf  did 
not  exprcfly  come  into  thefe  ConcefTions,  it  is 
certain  they  ought  not  to  be  of  any  Avail  to 
him. 

Your  Lordfhips  uill  therefore  give  me  Leave  to 
conlider  the  Expofuion  which  hath  been  put  on 
thofe  PalTages,  which  the  Commons  relied  on  for 
Proof  of  their  Firft  Article :  And  I  fliall  fl-iew  that 
Expofition  to  be  contrary  to  the  plain  Meaning  of 
thc^fe  Paflages. 

My  Lords,  I  readily  agree,  that  no  ftrain'd  In- 
ruendo's,  or  fuppos'd  and  forc'd  Conftructions 
(which  are  the  Words  us'd  in  the  Reaion  given  for 
reverfing  the  Judgment  in  Sir  Samuel  Barnardifioii's 
Cafe)  ought  to  be  admitted,  to  explain  the  Mean- 
ing of  the  Doftor,  in  order  to  prove  him  Criminal. 
I  think  the  Principles  laid  down  upon  the  Reverfal 


of  that  Judgment  are  fi:.lid  and  juft ;  and  therefore     the  utter  Illegality  0/  Refjfting  the  Supreme  Va-wer 


nothing  but  exprefs  Words,  or  a  neceflary  Implica 
lion  collcifted  from  a  Man's  Words,  can  make  him 
an  Offender.  But  I  would  not  have  it  gone  away 
with,  that  there  muft  be  exprefs  Words  of  Scandal 
to  make  a  Man  Criminal ;  indireft  or  oblique  Scan- 
dal has  in  all  Times  been  met  with  and  puni(h'd 
in  the  ordinary  Courts  of  Jufticej  and  if  it  were 
otherwife,  that  which  aggravates  the  Crime  (the 
Subtilty  or  Contrivance  of  it)  would  prevent  the 
Punifliment :  And  therefore  it  is,  that  Ironical 
Scandal,  nay,  even  dumb  Scandal  (Scandal  by  Pic- 
tures, or  by  Signs)  as  is  mention'd  in  the  Cafe  de 
Libellis  Famojis,  in  my  Lord  Chief  Juftice  Cvke's 
Fifth  Report,  is  puniftiable  by  Law.  The  only 
Caution  neceffary  in  thefe  Cafes  is,  that  the  Con- 
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But,  my  Lords,  that  the  DoSor  did  not  mean 
the  Supreme  Legiflative  Power,  but  the  Supreme 
Executive  Power,  is  evident. 

Firft,  From  the  Account  he  prefentJy  gives  of 
thoie  that  oppofe  his  Principle  of  Non-Reliftance 
which  runs  all  along  upon  the  Perfon  of  the  Prince 
only,  as  cancelling  their  Allegiance,  calling  th"ir 
Sovereign  to  an  Accotint,  Dethnning  and  Murtle-inz 
him.  ^ 

Secondly  and  Principally,  From  his  bringing  In 
the  Cafe  of  the  Revolution,  as  urg'd  by  thofe  who 
are  Adverfanes  to  his  Principle  of  Non-Refiftance 
Now  the  Revolution  is  not,  cannot  be  uro'd  as  an 
Inftance  of  the  Lawfulnefs  of  any  thing,  but  of  re- 
hfting  the  Supreme  Executive  PJwer  ading  in  Op- 
pohtion  to  the  Laws;  and  this  the  Doctor  himfelf 
admitted,  when  he  told  your  Lordfhips  that  the  Su- 
preme Poiivr  ivas  mt  then  refifted.  This  is  therefore 
the  Supreme  Power  he  affirms  it  is  utterly  unlaw- 
ful to  refilf. 

But  it  wasfaid  by  one  of  the  Dolor's  Council 
That  the  N-M-Reftftance  the  Doclor  preaches  up     is 

in 


all  Things  Laivjul;  for  thofe  Words,  in  aU  Things 
Lawful,  make  part  of  that  Sentence.  My  Lords  I 
admit  they  do  ;  but  thofe  Words  are  relative  to  his 
Aflertion  concerning  Adive  Obedience,  and  no^ 
PalTive,  as  will  appear  by  reading  the  whole  Sen- 
tence. The  grand  Security  of  our  Government  and 
the  very  PilLr  upvn^hich  it  ftands,  is  fctinded  upon 
the  jteady  Eehef  of  the  SubjeBs  OhUgation  to  an  abjo- 
lute  and  unconditional  Obedience  to  the  Supreme 
Power  in  all  things  Lawful,  and  the  utter  llhgality 
of  Refijtance  on  any  Pretence  whatfoever.  The  one 
dividing  Member  of  the  Sentence  is,  the  Obligation 
to  Obedience  in  all  Things  Lawful;  the  other,  the  Ille- 
gality ofReJtftance  on  any  Pretence  whatfoevcr-,  the  one 
is  reftrain'd,    the  other  unlimited.     It  muft  be  ta- 


ftruftion  or  Interpretation  be  not  ftrain'd  or  forc'd.     ken   therefore  (notwithftanding  thefe  Objeftions) 
And,  my   Lords,  in  this  Cafe  we  have  not  only  a     That  the  DcftoralTerts  the  utter  IIIe"ality  of  Re 


leditious  Meaning  plainly  collected  from  the  Doc- 
tor's Words,  but  exprefs  Criminal  Words,  a  falfe 
Suggeftion,  that  his  late  Majefty,  in  his  De- 
claration, difclaim'd  the  leaft  Imputation  of  Re- 
fiftance,  introduc'd  for  a  malicious  and  feditious 
Purpofe. 

My  Lords,  The  Firft  Article  has  been  rightly 
divided  into  three  Parts.  The  Dodor  is  charg'd 
with  fugsefting  and  maintaining,  Firft,  That  the  ne- 
ceffary  Means  us'd  to  bring  about  the  Revolution, 
were  odious  and  unjuftifiable.  Secondly,  That  his  late 
Alajefty  in  his  Declaration  difclaim'd  the  leaft  Imputa- 
tion of  Refiftance:  And,  Thirdly,  That  to  impute 
Refiftance  to  the  Revolution,  is  to  caft  black  and  odious 
Colours  on  his  late  Majefty  and  the  Revolution. 

The  two  laft  Branches,  my  Lords,  are  Particu- 
lars. Ths  firft  is  the  General ;  and  if  the  two 
laft  are  proved,  fuch  Proof  makes  out  the  firft  : 
But  I  fliall  confider  the  Anfwer  given  by  the  Doc- 
tor's Council  to  the  Proof  of  the  two  laft  Branches 
in  their  Order,  and  proceed  to  confider  the  An- 
fwer that  has  been  given  to  the  proper  Proofs  of 
the  firft. 

My  Lords,  The  firft  Proof  of  this  Branch  was 
the  general  Aflertion  of  the  utter  Illegality  of  Re- 
fiftance tipon  any  Pretence  whatfoever.     It  hath  been 


fiftance  to  the  Supreme  Executive  Power,  thou'^h 
ading  not  in  Conformity,  but  in  Contradiaion  \o 
the  Laws. 

My  Lords,  I  go  on  to  the  fecond  Proof  of  the 
firft  Branch  of  this  Article,  which  is,  the  Dodor's 
Infinuation  that  the  Parliament  difown'd  the  Re- 
fiftance at  the  Re\'olution,  by  declaring  that  they  fet 
the  Crown  en  the  King's   Head  on  m   other  Title  than 
of  the  Vacancy  of  the  Throne.     One    of  the  Council 
thought  fit  to  ftand  to  this  Facit,  becaufe  the   Va- 
cancy of  the  Throne  is  mention'd  in  the  Bill  of 
Rights  i    and  he  fays,  there  is  no  other  Fad  there 
ftated.  I  befeech  your  Lordfhips,  Does  not  the  fame 
Ad  take  Notice  of  the  Male-Adminiftration  of  K. 
'James,  and  his  Abdicating  the  Government,  as  the 
Means  by  which  the  Throne  became  void  }  And  I 
may  appeal  to  your  Lordfliips  Journal,  and  the  Jour- 
nal of  the  Houfe  of  Commons,  whether  the  Word 
Abdicated  was  not  ufed  rather  than  the  Word  Defert- 
ed  (after  a  Conference  between  the  Two  Houfes) 
for  this  Reafon,  infifted  on  by  the  Commons,  that 
that  Wold  Abdicate  included  in  it   Male-Admini- 
ftration, which  the  W^ord  D^fert  did  not. 

The  fame  Council  faid,  the  AEi  for  preventing 
Vexatious  Suits,  urg'd  by  the  Commons  as  a  Parlia- 
mentary DeclaratiLU,  juftifying  the  Refiftance  at  the 
faid  in  Anfwer  to  this,  that  this  is  fpoken  of  the  Revolution,  was  only  for  Indemnifying  thofe  that 
Supreme  Power,  which  is  the  Legiflative  Power,  aded  at  that  Time,  and  was  no  more  than  was 
and  then  there  ought  to  be  no  Exception  what-  done  in  the  Reign  of  Edzuard  the  Third,  after  Ed- 
foever.  tiw^^  the  Second  was  Dethroned.     This  furely  is  no 

manner 
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manner  of  Anfwer  to  the  Declaratory  Part  of  that         It  is  plain  therefore  that  DoBor  Sacheverell  hath 
Law    which  takes  Notice  of  the  King's  undertaking     ajfertcd,  that  his  (ate  Majefly  in  his  Declaration  dij- 
a  olo'rious  Enterprize,  for  delivering  the  Kingdom     daim'd  the  lea/i  Impiitativn  of  Rejlfta. 


Ttance ;  and  dif- 


from  Popery  and  Arbitrary  Power ;  and  that  divers 
Subjects,  in  Aid  and  Purfuance  of  that  Enterprize, 
did  ievcralA(^tsof  Violence  and  Refiftance;  and  this 
Law  declares  fnch  Afts  were  necelTary,  and  ought  to 
be  juftiiyM-  ■^"'^  ^  <^^'''''^  ^^^  obferre  this  by  the 
way,  tiu)t  the  Parliament  and  the  Doftor  are  of 
different  Opinions ;  the  Parliament  thought  that  Re- 
fiftance ought  to  be  juftify'd ;  the  Doftor  thinks 
not  J  and  if  fo,  then  Docicr  Sacheverell  doth  fuggeft 
and  -inaintain,  that  the  necejjary  Means  ufed  to  biing 
about  the  Revolution  -were  odious  and  unjiiflifiahle. 

I  come  now,  my  Lords,  to  the  fecond  Branch  of 
the  Firft  Article,  the  Doftor's  AfTercion,  T'hat  his 
late  Majefty  in  his  Declaration  difclaim'd  the  leafl  Im- 
putation  of  Reftflance;    ad   the    Doctor's    Anfiver 

to  it. 

My  Lords,  His  Council  admit  this  Aflertion  is 
in  the  Sermon,  and  that  this  Aflertion  is  not  true; 
but  they  fay  it  was  a  Miftake  only  in  the  Doctor, 
that  the  Doctor  has  exprefs'd  himfelf  fomewhat  ob- 
fcurely,  and  now  he  has  explain'd  himfelf,  that 
Explanation  ought  to  be  receiv'd.  The  Dcttor 
meant,  they  fay,  Conqueft ;  and  fo  he  had  ex- 
plain'd hinifelf  not  only  in  the  Marginal  Note,  but 
in  the  Sermon  it  felf.  My  Lords,  if  this  were  fo, 
I  admit  it  would  be  a  good  Defence  ;  but  that  this 
was  not  a  Miftake,  or  rather  was  a  v;ilful  one  in 
the  Doftor,  and  that  he  thereby  defign'd  to  Tra- 
duce the  Memory  of  his  late  Majefty  and  the  Re- 
volution, 1  ftiall  fliew  from  what  his  own  Council 
infift  on. 

They  fay  the  Doftor  muft  mean  Conqueft,  be- 
caufe  the  Prince  of  Orange,  who  was  no  Subjeft, 
but  a  Sovereign  Prince,  could  not  be  faid  to  refilf 
according  to  the  common  underftanding  of  that 
Word.  Now,  my  Lords,  it  is  true,  the  Prince  of 
Orange  could  not  be  faid  to  relitf,  and  fo  could  not 
difclaim  Refiftance  for  himfelf;  but  could  he  not 
be  join'd  and  aflifted  by  the  Subjects  of  the  Realm, 
v.ho  might  be  faid  to  refift,  and  were  invited  by 
him  fo  to  do  ?  Doth  not  this  appear  by  the  whole 
Tenor  of  his  Declaration,  and  even  by  the  Paflages 
quoted  by  the  Doftor?  And  lince  his  late  Majefty 
could  not"^  be  faid  to  refift,  but  the  Subjefls,  who, 
upon  his  Invitation,  join'd  with  him,  could;  and  the 
Refiftance  of  Subjects  is  what  the  Doftor  is  fpeaking 
a^ainft  ;  it  is  plain,  that  the  Doftor  fpeaks  of  the 
King's  difclaiming  the  Refiftance  of  thofe  who 
join'd  with  him,  and  not  his  own  Refiftance.  And 
therefore  I  cannot  fee  that  the  Qiiotation  of  the 
Paflaqe  out  of  tlie  Prince's  Declaration,  at  the  bot- 
tom of  that  Page,  doth  make  out  that  he  meant 
Conqueft,  by  Refiftance  in  his  Sermon  ;  or  if  it  did. 
Would  it  excufe  the  Doctor's  Preaching  this  Part 
of  his  Srrmon,  which  was  done  without  referring 
to  that  Paffage  ? 

But  it  is  faid,  he  has  explain'd  that  he  meant 
Conqueft  by  Refiftance  in  the  Body  of  the  Sermon, 
becaufe  he  fays  tl)e  Parliament  burnt  a  Libel  that 
ivoiild  have  pleaded  the  Title  of  Conqnejl,  by  -which 
Rejijiauce  tuas  ftippofed.  But  that  this  Paflage  doth 
not  make  out  that  he  meant  Conqueft  by  Refiftance, 
is  evident,  from  his  making  Refiftance  not  to  be 
Conqueft,  but  only  an  Ingredient  in  it.  And  by 
lepreft^nting  Refiftance  and  Conqueft  to  be  the  fame 
thing  with  the  Doftor,  he  is  made  to  fay,  that  the 
Parliament  burnt  a  Libel  that  would  have  pleaded 
the  Title  of  Conqueft,  by  which  Conqueft  is 
fuppos'd. 


claim  d  it  at  a  Time,  if  you'll  believe  the  Doctor, 
when  he  was  exhorting  the  Subjefts  of  King  ^^;;;;t'i 
to  refift,  and  was  joining  with  them,  and  encou- 
raging tliem  in  it;  than  which  it  is  impoffible  there 
can  be  a  greater  Refiefiion  on  his  late  Majefty,  or 
the  glorious  Caufe  he  then  had  in  Hand. 

My  Lords,  I  come  now  to  confidcr  the  Proof  of 
the  Third  Branch  of  the  firft  Article,  and  the  An- 
fwer that  has  been  given  to  it.  The  Third  Branch 
is  this,  That  to  impute  Reji/Iance  to  the  Revolution, 
is  to  caft  black  aud  odious  Colours  upon  his  late  Ma- 
jefty and  the  Revolution :  The  Proof  is,  that  Part  of 
the  Sermon  wherein  the  Dodor  alTerts,  That  the 
Adverfaries  to  the  Doctrine  oj  Non-Ref fiance,  tvho 
urge  the  Revolution  in  their  Def  nee,  are  the  greatefi 
Enemies  to  that  and  his  late  Majefty,  and  the  tnj:  ,.:>- 
grateful  for  the  Deliverance,  in  endeavouring  to  caft 
fuch  black  and  odious  Colours  upon  both :  How  often 
muft  they  be  tild,  &c.  The  Anfwer  to  this  is,  That 
the  Perlbns  the  Doctor  defcribes,  as  cafting  black 
and  odious  Colours  on  his  late  Majefty  and  the  Re- 
volution, are  not  thofe  who  impute  Refiftance  to  the 
Revolution,  of  whom  he  afiirms  nothing,  but  thofe 
new  Preachers  and  new  Politicians,  who  teach  An- 
timonarchical  and  wicked  Dottrines,  and  who  urge 
the  Revolution  in  Defence  of  'em. 

My  Lords,  if  the  Dodor  had  meant  thefe  Per- 
fons,  he  would  have  ftiewn  them,  which  he  cer- 
tainly might  have  done,  that  what  was  a&d  at 
the  Revolution,  did  not  in  the  leaft-  juftiiy  their  Opi- 
nions; but  he  declining  to  this,  and  placing  the 
Defence  of  the  Revolution  on  a  falfe  Fact,  known 
to  be  fo  to  himfelf  and  ^o  the  whole  Nation  ;  and 
this,  taken  together  with  his  introducing  thefe 
Men  as  defending  their  Principles  by  the  Revoluti- 
on, leaves  the  Load  of  thefe  deteftable  Opinions  on 
the  Revolution,  and  not  only  condemns  the  Refi- 
ftance at  the  Revolution,  but  brands  it. 

But  it  is  faid,  my  Lords,  that  the  Claufe,  Otir 
Adverfaries  think  they  effeElually  [top  our  Mouths,  &c. 
relates  to  the  Defence  of  thefe  Antimonarchical 
Principles,  and  not  to  the  general  Propofition  of 
the  utter  Illegality  of  Refiftance  upon  any  Pretence 
whatfoever ;  and  if  fo,  I  agree  there  is  no  Founda- 
tion for  this  Branch  of  the  Article ;  and  whether 
he  is  guilty  of  this  Branch  or  not,  turns  entirely 
on  this  Queftion. 

My  Lords,  I  little  thought  fuch  a  Conftruftion 
would  have  been  endeavour'd,  by  a  wrong  Recital 
of  this  Claufe  in  the  Sermon,  by  the  Doftor  in  his 
Anfwer  ;  for  there  it  is  faid,  as  from  the  Words  of 
the  Sermon,  That  they,  that  is,  fays  the  Dodor, 
thefe  new  Preachers  and  new  Politicians,  urge  the  Re- 
volution in  def  nee  of  fuch  Principles;  when  your 
Lordfliips  fee  the  Words  of  the  Sermon  are.  Our 
Adverfaries  think  they  effeElually  ftop  our  Mouths, 
and  have  us  fure  and  unaijiverable  on  this  Pointy 
■when  they  urge  the  Revolution  of  this  Day  in  their 
Defence.  This  therefore  brings  the  Cafe  of  the 
Revolution,  urg'd  by  thefe  Adverfaries,  to  the  Point 
or  Propofition  he  had  before  laid  down,  which  was 
the  utter  Illegallity  of  Refiftance  on  any  Pi  etence 
whatfoever ;  and  not  to  the  Defence  of  divers  Anti- 
monarchical  Principles,  taught  by  the  new  Preachers 
and  new  Politicians.  And  this  is  ftill  plainer,  if  your 
Lordftiips  confider  that  the  Dodor's  Reply  to  thefe 
Adverfaries,  by  denying  there  was  any  Refiftance  at 
the  Revolution,  can  only  relate  to  the  Point  of  Non- 
Refiftance  he  had  before  aflerted ;  and  which  Re- 
fiftance, 
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fiftancc,    if   ic  were  not  denied,  muft  ft.ind   con- 
demn'd   by  the  Doctor's  Propofition. 

As  little,  my  Lords,  did  I  expeS  to  hear  from 
one  of  the  Doftor's  Council,  that  there  are  twenty 
or  thirty  Lines  between  the  General  Propofition  and 
this  Claufe  ;  fince  if  there  be  a  Connection  between 
this  Claufe  and  that  Propofition  (  which  I  have  al- 
ready (hewn  there  is)  it  is  not  the  Intervention  of 
fo  many  Lines  will  hinder  it ;  and  if  there  had  been 
no  Conneftion,  their  being  clofe  together  would  not 
have  made  one.  And  by  this  manifeft  Connexion, 
the  Doftor  hath  brought  this  general  Pofition,  of 
the  Unlawfulnefs  of  all  Refiftance,  to  bear  upon  the 
Revolution.  Which  I  hope  may  ferve  for  an  An- 
fwer  to  the  fame  Gentleman,  who  fays,  It  is  one 
thing  to  lay  down  the  General  Rule  without  ma- 
king the  Exception,  and  another  thing  not  to  make 
the  particular  Exception  out  of  that  Rule  ;  for  the 
Doftor  has  mentioned  the  Revolution,  but  not  in 
order  to  except  it,  but  to  include  it. 

Indeed,  my  Lords,  the  Learned  Dodor,  who  is 
of  his  Council  pretends  to  have  found  out  the  Ex- 
ception in  the  Sermon,  Page  the  roth,  becaufe  he 
finds  the   Word  Necejjity   there  :  The  Words  are 
thefe.    Only  this  Maxim  in  general  I prefiime  may  be 
eflahliflo'djor  the  Safety,  "Tranquility  and  Support  of  all 
Governments ;  that  no  Innovation  whatfoever  fhould  be 
allozved  in  the  Fundamental  Confiitution  of  any  State, 
without  a  very  prefftng,    nay,  unavoidable  Neceffity  for 
it.     But  if   the  Doctor  had   but  read  to  the  End 
of  the  Sentence;  he  would  have  found  Doctor  Sa' 
cheverell  condemns  all  that  bore  a  Part  in   the  Re- 
volution, before  a  Law  was  made  about  it:    The 
Words   that  follow  are  thefe,  And  ivhofoever  fingly, 
cr  in  a  private  Capacity  fioould  attempt  it,  is  guilty  of 
the  highefl  Mifdemeanor,  and  is  an  Enemy  to  that  Poli- 
tick Body  of  ivhich  he  is  a  Member.     And  if  that  Sen- 
tence refpects  the  Revolution,  then  Doctor  Sache- 
verell  conAzmns  all,  from  the  higheft  to  the  loweft, 
who,    in   their  private  Capacity,  joined  with  the 
Prince  of  Orange,  or  alTifted  in  bringing  about  the 
Revolution.     This  is  the  Thing  he  is  now  charged 
with ;  not  condemning  the  Revolution  as  a  Thmg 
fettled  by  Law,    but  the  Neceflary  Means  ufed  to 
bring  it  about.     But  if  the  Doctor  inftructed  his 
Council  to  infinuate,  that  there  was  any  Innovati- 
on in  the  Confiitution  wrought  by  the  Revolution, 
it  is  an   Addition  to  his  Crime.     The  Revolution 
did  not  introduce  any  Innovation  ;  it  was  a  Reflio- 
ration  of  the  ancient  Fundamental  Confiitution  of 
the  Kingdom,  and  giving  it  its  proper  Force  and 
Energy. 


Indeed,  all  the  other  Council  differ  d  from  that 
Learned  Civilian,  and  maintain'd,  that  Doctor  Sa- 
cbcvcrell  did  not,  nay,  ought  not,  to  make  any  Ex- 
ception ;  and  one  of  'em  faid,  if  Clergymen,  in- 
flead  of  preaching  up  the  general  Rule  of  Obedi- 
ence, were  permitted  to  ftate  the  feveral  excepted 
Cafes,  fuch  Exceptions  would  in  time  devour  all 
Allegiance.  My  Lords,  If  the  Doctor  had  pretended 
to  haved  flated  the  particular  Bounds  and  Limits  of 
Non-Refiifance,  and  told  the  People  in  what  Cafes 
they  might,  or  might  not  refifl:,  he  would  have  been 
much  to  blame  ;  nor  was  one  Word  faid  in  the  Ar- 
ticles, or  by  the  Managers,  as  if  that  was  expected 
from,  him  ;  but  on  the  contrary,  we  have  infifted, 
that  in  no  Cafe  can  Refiftance  be  lawful,  but  in  Cafe 
of  extreme  Neceflity,  and  where  the  Confiitution 
can't  otherwife  be  preferv'd,  and  fuch  NecelTity 
ought  to  be  plain  and  obvious  to  the  Senfe  and 
Judfjment  of  the  whole  Nation  ;  and  this  was  the 
Cafe  a:  the  Revolution.     And  there  is  no  Difference 
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between  a  Divine's  mooting  and  putting  Cafes  of 
lawful  Refiftance,  and  excepting  the  Refiftance  af 
tlie  Revolution  out  of  the  general  Rule  of  the  Ille- 
gality of  Refiftance,  on  a  Day,  when  he  was  ob- 
,^  n  °rn°"'y  ^°  commemorate  the  Revolution,  but 
the  Refiftance,  the  neceflary  Means  ufed  to  bring 
It  about,  as  appears  by  the  Service  appointed  for 
that  Day  ? 

And  my  Lords,  Is  a  Houfe  of  Commons,  who 
are  vindicating  that  Revolution  only,  to  be  repre- 
fented  as  if  we  xvere  calling  upon  Divines  to  ftate 
the  Cafes  wherein  Refiftance  is  lawful,  and  where- 
'"  M°^/  ^  Task  unfit  for  any  one,  and  moreefpe- 
cially  for  them  to  meddle  with;  And  are  we  by- 
fuch  Suggeftions  as  thefe,  to  be  defam'd  and  infult- 
ed,  and  reprefented  as  promoting  Anarchy  and 
Confuuon  ? 

My  Lords,  There  can  be  no  Order  or  Regularity 
if  the  Conftitution,  the  beautiful  Frame  of  a  Lc^af 
Monarchy,  which  this  Nation  hath  fo  long  enjoj'd 
and  profper'd  withal,  be  deftroy'd  or  given  up 
What  Inclination  has  the  prefent  A^e  (hewn  tofub- 
mitto  Arbitrary  Power ;  or  rather,''what  hath  been 
wanting  in  it  to  fhew  the  contrary  > 

But  I  go  on,  my  Lords,  toconfider  an  Argument 
made  ufe  of  by  another  of  the  Doftor's  Council, 
That  it  wasneedlefs  for  him  to  except  the  Cafe  of 
the  Revolution,  for  that  was  known  to  every  body, 
and  had  often  been  approv'd  by  the  Legiflature.     I 
befeech  your  Lordihips,  Could  the  Doftor  know 
jhis,  and  not  only  not  except  that  Cafe,  on  a  Day 
appointed  to  give  folemn  Thanks  for  it,  but  intro- 
duce it  for  no  purpofe  but  to  leave  it  under  the  Con- 
demnation of  the  General  Rule  of  Non-Refiftance  > 
And  by  this  Method  the  Dodor  has  brought  his  Ge- 
neral Rule  to  bear  upon  the  particular  Cafe  of  the 
Revolution.  For  he  takes  but  one  way  of  acquittino- 
the  Revolution,  which   is  by  laying  down  that  for 
Truth,  which  every  Man  knows  to  be  falfe ;    and 
they  that  aftert  this  Truth,  he  fays,  caft  black  and 
odious   Colours  on  the  late  King   and  the  Revolution  : 
Which  makes  out,  that  Dr.  Sacheverell  doth  fuggeft 
and  maintain,  that  to  impute  Refinance  to  the  Revoluti- 
on, is  to  cafl  black  and  odious  Colours  on  his  late  Majefiy 
and  the  Revolution. 

I  am  fenfible  how  tedious  I  muft  have  been  in  this 
nice  tracing  the  Anfwers  given  by  the  Doftor 's 
Council  to  our  Proofs  of  thi's  firft  Article,-  but  be- 
caufe the  Judgment  of  the  Cafe  wij]  depend  very 
much  upon  it,  I  am  fure  I  fhall  have  your  Lord- 
ihips Pardon. 

And  now,  my  Lords,  What  a  Reprefentation  is 
here  of  that  Glorious  Tranfaftion,  the  late  happy 
Revolution !  The  Part  the  Subjeft  had  in  it  is  re- 
prefented as  contradifting  the  exprefs  Command  of 
God  in  Scripture,  and  deftruftive  of  all  Govern- 
ments :    His  late  Majefty  is  reprefented  as  encou- 
raging this  pernicious  Wickednefs,    and  difowning 
it  at  the  fame  time  :    Give  me  Leave  therefore,  on 
behalf  of  the  Nation,  and  the  Memory  of  his  late 
Majefty,  its  Deliverer,  to  ftate  this  Affair  fhortly,    - 
and  in  another  Light  to  yourLordfhips. 

The  Subjefts  refifl:ed,  the  late  King  join'd  his 
Army  with  the  Arms  of  Refiftance ;  and  if  the  Na- 
tion at  that  time  had  not  had  Recourfe  to  that  Re- 
medy, how  abjeft  and  how  miferable  muft  they  hafe 
been  !  If  we  look  into  the  Hiltories  of  other  Coun- 
tries, Have  not  the  beft  and  happieft  Nations  been 
moft  tenacious  of  their  Liberties  ?  And  while  they 
have  continu'd  fo,  and  withftood  Abfolute  Power, 
they  have  been  profperous  at  home,  and  confidera- 
ble  abroad  :   But  when  they  have  fallen  from  this 
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Zeal  arid  Induftry,  which  is  the  Foundation  of  their 
Profperity  at  home,  and  Magnanimity,  which 
makes  them  confiderable  abroad,  have  deferted 
them  and  they  have  Amk  into  Sloth  and  Effemi- 
nacy. Can  any  one  therefore,  with  any  Colour, 
fay,  That  Refiftance,  in  Cafes  of  extreme  Necef- 
fiy,  has  woife  Confcquences  than  unlimited  Sub- 
je-ticn  ? 

Let  us  now  turn  our  Eyes  a  little  on  the  Part  our 
late  King  had  in  the  Revolution.  Did  he  not  un- 
dertake a  moft  hazardous  Enterprize,  to  procure  us 
Happinefs  at  home,  and  to  give  us  that  Weight 
abroad,  which  this  Nation  had  long  enjoy 'd,  but  at 
that  Time  was  deprived  of?  And  with  what  Care 
and  Anxiety,  even  to  the  laft  Moment  of  his  Lite, 
did  he  labour  to  fecure  thefe  Bleffings  to  us ! 

Let  us  look  beyond  his  Time,  and  fince,  for  the 
Senfe  of  the  Nation  upon  this  Point,  What  Satif- 
fa&ion  did  the  Nation  take,  in  the  Affiftance  his 
renowned  PredecelTor  (Queen  Eliz,abeth)  gave  to 
the  opprelTed  Provinces,  our  then  Good  Neigh- 
bours, and  our  now  Potent  Allies  ?  How  zealoufly 
did  the  Nation  promote  the  Affiftance  King  'James 
the  Firft  gave  to  the  injured  Prince  Palatine,  againft 
the  Emperor  his  Superior  Lord  ?  And  what  Refo- 
lution  and  tender  Concern  for  the  perfecured  Ro- 
chellers,  did  King  Charks  the  Firft  (hew  and  ex- 
prefs?  And  has  not  Her  Majefty  affifted  the  Spani- 
ards, againft  a  Prince  acknowledged  by  them,  and 
feated  on  the  Throne  ?  Nor  did  Her  Goodnefs, 
which  is  as  extenfive  as  Her  Power,  overlook  the 
poor  Eftate  of  the  People  in  the  Ccvennes,  or  ne- 
<Tle6t  to  give  them  all  poflible  AfTiftancc,  againft 
their  King  exercifing  a  cruel  Dominion  over  them. 
Thefe,  and  many  more  Inftances  which  might  be 
fetched  from  other  Countries,  are  fo  many  Autho- 
rities againft  this  Dodrine  of  unlimitedjNon-Refi- 
ftance. 

And  ncv.-,  my  Lords,  I  come  to  confider  the  Au- 
thority the  Doctor  pretends  to  have  for  it:  His 
Council  fay,  They  have  Ads  of  Parliament  for 
this  Doflrine ;  I  fhall  not  mention  the  particular 
Afts.  becaufe  they  are  well  known,  but  confider 
ihem  under  Three  Heads.  Firft,  Thofe  Afts  that 
were  before  the  Reftoration.  Secondly,  Thofe  after 
t'le  Reftoration,  and  before  the  Revolution.  And, 
Thirdly,  Thofe  after  the  Revolution. 

My  Lords,  As  to  thofe  before  the  Reftoration,  I 
readily  admit  they  condemn  Refiftance  generally ; 
they  don't  mention  any  Exception.  The  Council 
of  the  other  Side  have  furnifti'd  me  with  an  An- 
fwer  to  'em  :  They  fay,  Thefe,  and  all  other  Laws, 
have  an  Exception  imply'd  in  them.  The  VVif- 
dom  of  the  Law,  in  not  expreffing  the  Exception, 
is  plain  :  It  is  neither  decent,  nor  probably  would 
have  a  good  Efteft,  to  put  odious  Cafes,  fuch  as  a 
Prince's  Overturning  the  Conftitution.  The  Rojnan 
Law  did  not  provide  againft  Parricide,  nor  doth 
the  Englifl)  Law  neither ;  fince  it  hath  no  diftind: 
Puniftiment  for  that  kind  of  Murder,  tho'  it  hath 
f  jme  for  others,  which  are  called  Petty  Treafons. 
Laws  are  framed  upon  a  View  of  ordinary  and  com- 
mon Cafes  :  Ad  ea  qua  frequeiitiiis  accidum  jura, 
adaptantur,  is  a  known  Maxim,  and  of  great  ufe  in 
the  Expofitionof  Laws.  And  if  our  Legiflators  had 
been  ask'd  the  Qiieftion,  Whether  they  meant  by 
thofe  Laws  to  make  all  other  Laws,  and  even  thofe 
Laws  themfelvesof  no  Validity?  (Which,  if  Ab- 
folute  Power  cannot  be  withftood,  would  be  the  cer- 
xain  Confequence;)  Would  not  they  have  anfwer'd. 
Nothing  was  farther  from  their  Thoughts?  And  if 
it  be  Malediclii  Expojitio  qux  commpit  Textu?n,  ap- 


ply'd  to  any  particular  Law  ;  what  a  curfed  Expofi- 
tion  muft  that  be,  which  corrupts,  or  rather  annuls 
the  Text  of  all  the  Laws  at  once  ? 

My  Lords,  The  next  Head  of  Ad:s,  are  thofe  af- 
ter the  Reftoration,  and  before  the  Revolution.    I 
do  admit,  thofe  Laws  go  farther  than  the  former, 
and  feem  to  condemn  all  Refiftance,  and  in  fuck 
Terms,  as  to  exclude  any  Exception   whatfoever. 
My  Lords,  What  I  have  faid  relating  to  the  former 
Laws,  may  be  apply'd  to  thefe.     But  further,  I  de- 
fire  it    may  be  confidered,  thefe  Legiflators  were 
guarding  againft  the  Confequences  of  thofe  Perni- 
cious   and  Antimonarchical  Principles,  which  had 
been  broached  a  little  before  in  this  Nation ;   and 
thofe  large  Declarations    in    Favour  of  Nun-Rcji- 
fiance,    were  made  to  encounter,    or  obviate  the 
Mifchief  of  thofe  Principles;  as  appears  by    the 
Preamble  to  the  fulleft  of  thofe  Afts,  which  is   the 
Militia  AEi,  in  the  13th  and  14th  of  Kxn^Charks 
the  Second.     The  Words  of  that  Aft  are   thefe: 
And  during     the   late    Uftirped   Governments,    many 
Evil  and  Rebellious   Principles  have   been  inflilkd  in- 
to   the  Minds    of  the  People    of  this  Kingdom,  "which 
may    break    forth,    unlefs    prevented,    to   the   Difiur- 
bance  of  the   Peace    and  Qiiiet    thereof:  Be  it  there- 
fore   EnaEied,  Sec.      Here  your  Lordftiips  may  fee 
the  Reafon  that  inclined  thofe  Legiflators  to  exprefs 
themfelves  in  fuch  a  manner   againft  Refiftance : 
They  had  feen  the  Regal  Rights  fwallowed  up,  un- 
der the  Pretence  of  Popular  ones ;  and  it  is  no  Im- 
putation   on  them,  that  they  did  not  then  forefee 
a  quite  difterentCafe,  as  was  that  of  the  Revoluti- 
on; where,  under  the  Pretence  of  Regal  Authority, 
a  total  Subverfion  of  the  Rights  of  the  Subjeft  was 
advanced,  and  in  a  manner  eftefted.    And  this  may 
ferve  to  fhew,  that  it  was  not  the  Defign  of  thofe 
Legiflators  to  condemn  Refiftance,  in  a  Cafe  of  Ab- 
folute  Neceffity,    for  preferving  the  Conftitution, 
when  they  were  guarding  againft  Principles  which 
had  fo  lately  deftroy'd  it. 

But  now,  my  Lords,  let  us  fee  how  the  Laws 
run  after  the  Revolution.  Your  Lordftiips  will  find, 
that  the  Refiftance  at  the  Revolution  is  not  only 
approved  of  in  exprefs  Terms,  by  the  Aft  for  pre- 
venting vexatious  Suits;  and  indeed,  every  Aft 
pafted  fince  the  Revolution,  is  an  implicit  Approba- 
tion of  it  ;  but  the  Declaration  of  the  Unlawful- 
nefs  of  taking  Arms  againft  the  King  on  any  Pre- 
tence whatfoever,  (required  to  be  taken  by  the  Cor- 
poration-Aft,  the  Miiitia-Aft,  and  the  Aft  of  Uni- 
formity,) is  now  repealed.  There  was  another 
Aft  mentioned  by  one  of  the  Doftor's  Council,  the 
Aft  for  regulating  Seleft  Veftries :  That  Aft  ex- 
pired in  King  Charles  the  Second's  Time,  and  was 
never  continued.  The  firft  Gentleman  that  fpoke 
for  the  Doftor,  faid,  in  Anfwer  to  the  Repeal 
of  this  Declaration,  by  a  Claufe  in  the  ASl  of  the 
Firfi  of  King  WilWam  ar:d  Qtieen  "M^ry,  for  abro- 
gating the  old  Oaths,  and  appointing  new  ones;  that 
it  is  a  very  tender  Repeal,  if  it  be  one.  I  did 
not,  my  Lords,  well  underftand  his  Meaning;  but 
I  am  fure,  that  is  a  very  tender  anfwer,  if  it  be  any 
at  all.  My  Lords,  if  it  be  thought  that  this  De- 
claration, as  it  is  enjoined  by  the  Corporation-Aft, 
is  not  repealed,  becaufe  the  Corporation-Aft  is  not 
particularly  mentioned  in  the  Claufe  of  the  Aft  of 
the  Firft  of  King  William  and  Queen  Mary,  which 
repeals  the  Declaration  ;  I  anfwer,  After  the  Mili- 
tia-Aft,  and  the  Aft  of  Uniformity  are  mentioned, 
there  follow  general  Words,  Any  Law  or  Statute 
to  the  contrary  notwithflanding :  And  this  repeals  the 
Declaration  as  to  that  Aft,  as  well  as  to  the  other 
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Two  AGts.  And  this  Opinion  has  prevailed  univer- 
fally;  and  if  it  were  otherwife,  there  is  fcarce  a 
Corporation  in  England,  but  would  be  diflblved  by 
the  Incapacity  of  their  Members. 

But  the  fame  Council  argued,  That  the  Doftrine 
mentioned  in  that  Declaration  muft  be  true  Do- 
ftrine,  or  the  Declaration  would  not  have  been  en- 
joined and  taken  fo  long  as  it  was  j  and  the  Repeal 
don't  make  the  Propofirion  falfe:  And  we  might 
as  well  argue  the  Solemn  League  and  Covenant  to  be 
a  Lawful  Oath.  My  Lords,  As  to  the  Decla- 
ration againft  the  Covenant,  that  was  confidered  as 
a  Tempory  Thing  only,  and,  by  the  Aft  of  Uni- 
formity, was  to  ceafe  upon  the  25  th  of  March, 
1(58 2.  and  therefore  not  at  all  to  be  compared  with 
the  other  Declaration,  which  was  intended  to  be 
perpetual.  As  to  the  Trnth  of  the  Dodrine  in 
this  Declaration  which  was  repealed,  I'll  admit  it  to 
be  as  true  as  the  Doctor's  Council  allert  it ;  that  is, 
with  an  Exception  of  Cafes  of  Neceffity  ;  and  it 
was  not  repealed  becaufe  it  was  falfe,  underftanding 
it  with  that  Reftridion ;  but  it  was  repealed,  be- 
caufe it  might  be  interpreted  in  an  unconfined  Senfe, 
and  exclufive  of  that  Reftriction  ;  and  being  fo  un- 
derftood,  would  refleft  on  the  Juflice  of  the  Revo- 
lution :  And  this  the  Legiflature  had  at  Heart,  and 
were  very  jealous  of ;  and  by  this  Repeal  of  that 
Declaration,  gave  a  Parliamentary,  or  Legiflative 
Admonition,  againft  aflerting  this  Doftrine  of  Non- 
Refiftance  in  an  unlimited  Senfe. 

My  Lords,  I  muft  confefs,  I  did  not  expeft  to 
hear  the  Aflbciation  and  the  Abjuration-Oath  brought 
in  as  aflerting  this  Doftrine ,-  if  they  do,  this  may 
ferve  to  account  for  their  taking  them  who  believe 
that  Doctrine,  which  otherwife  perhaps  they  would 
be  at  a  Lofs  to  find  an  honeft  Reafon  for.  But,  my 
Lords,  Doth  engaging  to  ftand  by,  and  aflift  one  ano- 
ther againft  all  the  King's  Enemies,  or  fwearing  to 
defend  the  King  or  Queen  againft  all  Traiterous 
Confpiracies,  fignify  any  more  than  what  is  impli- 
ed in  the  old  Oath  of  Allegiance  ?  There  is,  my 
Lords,  indeed  fomething  more  in  the  Aflociation 
and  Abjuration-Oath ;  for  the  Perfon  taking  them 
in  his  late  Majefty's  Time,  declared.  That  he  be- 
lieved in  his  Confcience  King  William  was  Rightful 
and  Lawful  King  of  this  Realm.  This  certainly 
put  the  Confcientious  Taker  of  'em  upon  a  Confi- 
deration,  of  the  Foundation  on  which  that  Right 
and  Title  was  built.  And  fince  there  was  no  Foun- 
dation for  it  but  the  Revolution,  and  that  Revolu- 
tion was  founded  on  Refiftance ;  how  thofe  could 
bring  themfelves  up  to  take  that  Aflociation,  or  that 
Abjuration-Oath,  who  believed  that  Refiftance  un- 
lawful, I  am  at  a  Lofs  to  know. 

My  Lords,  Upon  this  Head  of  thefe  feveral  Ads 
of  Parliament  that  have  been  mentioned,  I  beg  leave 
to  obferve.  That  as  it  is  not  to  be  fuppofed  it  was  the 
Original  Intention  of  any  Laws  to  enervate  the  Force 
of  all  the  Laws,  fo  your  Lordfhips  fee,  there  are 
fince  the  Revolution  Laws  that  do  exclude  any  fuch 
Suppofition,  and  do  affirm  that  indefeafible  Inheri- 
tance which  the  People  have  in  the  Laws. 

My  Lords,  the  next  Part  of  the  Evidence  offered 
by  the  Dodor,  was  tlie  Homilies ;  which  are  faid  to 
be  confirmed  by  Ad  of  Parliament,  becaufe  the  Ar~ 
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main,  and  not  that  every  Sentence  in  'em  is  fo:  For 
in  this  laft  Senfe,  I  believe,  never  any  Divine  fub- 
fcnbed  the  Articles  j  and  it  will  be  hard  to  name 
any  Preacher,  or  Writer  of  Note,  who  has  not  con- 
tradided  fome  Paflage  or  oti:er  in  them :  Nay,  as 
to  one,    the  general  and  approved  Pradice  of  the 
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Church  is  againlt  it ;    I  mean    thr.t  Pafiat; 
condemns  the  Ufe  of  Organs  in  Churches. 

And  furely.  My  Lords,  the  Senfe  of  the  Homi- 
lies can't  be  found  out,  by  reading  feledl  Paflagcs 
out  of  them,    (as  was   done  in  rhe  Dod-or's  De- 
fence) but  by  obferving  the  Frame  and  Tendency 
of  tlie  whole:    And  I  may  appeal   to   your   Lord- 
fnips,    and    efpecially    to    my    Lords    the    Bifiiops, 
whether  thofe   who  compiled   the   Homilies  againft 
Rebellion,    feemed  to  have  had  at  all  under  ""their 
Confideration  the  Cafe  of  a  total  Subverfion  of  the 
Conftitution.     It's  plain,    the  main  Dcfiqn  of  thofe 
Homilies  was  againft  the  Rilings  of   the^Popifli  Fa- 
dion,  and  the  plaufible  and  popular  Pretences  made 
ufe   of  by   them    for   fupporting   their   Rebellions. 
Did  not  that  great  Queen,    in  vvhofe  Time  the  lat- 
ter Book    of  Homilies  was  compiled,    explain   Her 
own  Opinion   on  this  Point,    by   the  AfUftance  (Vie 
gave    to    the   Hollanders    againft    the    Spaniflj    King, 
their  Sovereign?    Did    not   the   Parliament  explain 
Themfelves,    by    the  Supplies  given   to  the  Q_aeen 
for  that  Purpofe  ?    And  did  not  the  Clergy  explain 
Themfelves  likewife,    by  the  Supplies  granted    in 
Convocation,    in  Favour  of  that  Afliftance  ?   Can  it 
therefore  be  imagined,    the  Homilies   intended   to 
condemn  that  Refiftance,    which  the  Qiiecn  and  the 
vyhole  Nation,    nay,  even  the  Clergy  themfelves  af- 
fcmbled  in  Convocation,  approved'of  ?    And  I  dare 
fay,    if  Dodor  Sacheverell  had  read  any  of  the  Ho- 
milies againft  Rebellion,    which  he  fays  he  is  com- 
manded to  do,  if  tiiere  be  no  Sermon  on   the  fifth 
of  November;  I  fay,  if  he  had  read  any  one  of  them 
to   his  Congregation  at  St.  Paul's,    not  one  of  his 
Auditors  would   have  thought  the  Revolution  con- 
demned by  the  Homily,    whatever  they  might  have 
thought  of  the  Dodor. 

My  Lords,  That  whicii  we  accufe  him  for,  is. 
That  he  lays  down  this  general  Dodiine  of  Non- Re- 
fiftance, in  Terms  exclulive  of  any  Exception  ;  and, 
not  content  with  that,  points  out  the  RevoluLion, 
for  Men  to  compare  it  with,  and  condemn  it  by. 
How  much  better  would  it  have  become  the  Do- 
dor, to  have  imitated  that  Zeal  which  appears  in 
the  Compilers  of  thofe  Homilies,  for  a  Proteftant 
Queen  againft  a  Popifli  Fadion,  than  to  arraign 
the  Revolution,  upon  the  defaming  of  which,  the 
Hopes  of  a  Popifh  Fadion  againft  a  Proteftant 
Queen  are  built  ? 

My  Lords,  Let  us  now  confidcr  the  other  Books, 
or  Writings,  the  Dodor  has  produced  to  juftify  his 
Dodrine :  Thefe  are  chiefly,  if  not  all  of  them, 
the  Labours  of  Divines ;  and  I  will  place  them  in 
thefe  two  Clalfes,  Thofe  before  the  Revolution, 
and  thofe  fince.  And,  my  Lords,  I  will  fay.  If  this 
Qiieftion  of  iSubmifTion  were  left  by  the  Divines, 
to  thofe  who  make  the  Municipal  Laws  of  their 
Country,  or  the  Nature  of  Laws  in  general,  their 
Study ;  and  they  would  confine  themfelves  to  the 
preffing  a  Legal  Submiflion  only,    founded  (as  it  is 
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tides  of  the  Church  of  £»5//z«i^i are  fo;  and  the  thirty     by  the  Law  oi  England)  on  common  Confent,   and 
fifth  Article  approves  the  Homilies,   as  containing  -      .      . 

Godly  and  wholefome  Dodrine  i    and  the  Clergy  are 
oblig'd  to  read  and  fubfcribe  thofe  Articles. 

My  Lords,  I  believe  it  will  be  admitted,  that  no 
more  is  intended  by  that  Subfcription,  but  that  the 
Dodrine  contained  in  the  Homilies  is  right  in  the 
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common  Good ;  it  would  be  much  more 
Honour  of  Religion,  and  the  Peace  and 
both  of   the  Sovereign  and  the  Subjed. 

And  this  will  be  very  manifeft,  if  your  Lord- 
fViips  call  to  mind  but  two  of  the  Dodor's  Quota- 
tions   before    the   Revolution,     which   were   read 
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to  your  Lordfliips  :  The  one  is  a  Paffage  out  of 
Bi(hop    Samhrfvn,    the    other    the    Oxford    Decree 

in   1683.  ,/-/-,,  I       r 

My   Lords,    Bifliop  Sanderjun  (and    he    only   ot 

all  that  have  been  quoted)  has  put  the  Cafe  of  Re- 
fiftance  for  tl.e  Prelervation  of  Church  and  State, 
tvhich  are  but  other  ^^'^■ds  for  the  Conftitution  ; 
and  has  delivered  this  L'ottrine  of  Non-Refiftance 
in  fuch  unlimited  and  bold  Terms,  as  I  fliall  not 
repeat,  to  create  a  lecond  Difpleafure  in  this  great 
Affembly.  And  I  willingly  admit,  he  was  a  very 
learned,  judicious,  and  pious  Prelate:  And  iffo 
great  and  good  a  Man  fell  into  fuch  indifcreet,  in- 
decent and  lliocking  Expreflions  on  that  Subjeft,  as 
did  viFibly  afteft  fuch  an  AlTembly  as  this,  one  would 
think  it  fliould  difcourage  others  from  delivering 
that  Doftrine  in  fuch  a  Latitude. 

The  next  is  the  Oxford  Decree,  which  condemns 
all  Pvefiftance  whatfocver  :  But,  my  Lords,  it  is 
obfervable,  that  in  the  fame  Decree,  there  is  a  Con- 
demnation of  this  Propofition  that  I  am  going  to 
read  to  your  Lordlhips ;  Tim  it  is  lawful jo  preclude 
the  next  Heir  from  his  Right  and  Suaeffion  to  the 
Crown :  And  yet  at  the  fame  Time,  the  condemn- 
ing this  Propofition,  that  is,  the  holding,  affirming, 
cr  inaintainirig  the  contrary  Propofition,  was  (by  the 
13th  Ehz..  Cap.  I.)  made  High  Treafon  in  her  Time, 
and  a  Forfeiture  of  Goods  and  Chattels  ever  after. 
And  how  the  Law  now  {lands  as  to  that  Particular, 
by  the  AB  for  fecurivg  her  Majefiy's  P  erf  on  and 
Gj'uernment,  and  the  Sticceffion  of  the  Crown  of  Great 
Britain  in  the  Proteftant  Line,  every  one  knows. 
And,  my  Lords,  when  we  find  fo  great  and  learned 
a  Body  criminally  erring  in  a  Point  fo  Fundamental, 
and  upon  which  our  Profpeft  of  Happinefs  to  fu- 
ture Ages  doth,  under  God,  depend;  ought  it 
not  to  dilcourage  particular  Divines,  from  pre- 
tending to  determine  Points  of  Law  and  Policy?  For 
my  own  Part,  I  (hould  hope,  that  that  Univerfity's 
having  fallen  in  at  firft  fo  heartily  with  the  Revolu- 
tion, is  as  fincere  a  Condemnation  of  the  Doftrine 
of  unlimited  Non-Rcfiftance,  as  their  folemn  tak- 
in"  the  Abjuration-Oath  is  a  publick  Profeflion, 
that  a  Parliamentary  Exclufion  is  lawful. 

As  for  all  the  PalTages  which  have  been  read  to 
your  Lordflnips  out  of  the  Books  or  Sermons  of 
Divines  before  the  Revolution,  in  Favour  of  Non- 
Refiftance,  your  Lordlhips  may  obferve  their  Rea- 
fons  reach  only  fo  far,  as  when  the  Mifchief  is  not 
Univerfal  ;  or  if  it  be  Univerfal,  where  it  is  tole- 
rable, and  not  fo  mifchievous  as  a  Civil  War.  I 
ftiall  not  mention  any  Paflages  in  them,  (which 
have  not  been  read)  to  limit  the  Generality  of  the 
ExpreiTions  concerning  Non-Refiftance  ;  becaufe  I 
avoid  bringing  in  any  Thing,  which  hath  not  been 
"iven  in  Evidence.  But  how  candid  the  Doftor's 
Collections  have  been,  your  Lordfhips  may  judge 
by  that  Quotation  out  of  my  Lord  Bifliop  of  Sa- 
lisbtirys  Book,  where  there  is  an  exprefs  Exception 
of  the  Cafe  of  fubverting  Fundamentals :  But  your 
Lordfliips  may  fee  the  fame  Candor  fhining  out  in 
leveral  Paflages  of  the  Doftor's  Sermon,  which  re- 
fpcct  to  that  Reverend  Prelate,  whofe  Services,  my 
Lords,  (before,  and  at  the  Time  of  the  Revolution) 
will  never  be  forgotten  by  one  Part  of  the  Nation, 
nor  forgiven  by  another. 

My  Lords,  I  now  come  to  the  Sermons  and  Wri- 
tings fince  the  Revolution .-  And  I  may  appeal  to 
your  Lordlhips,  whether  they  don't  mofl  plainly 
condemn  the  Doftorj  thofe,  I  mean,  where  we 
had  the  Fortune  to  be  ready  to  call  for  other  Paf- 
fages  to  be  read  out  o£  the  fame  Book.     Does  not 


my  Lord  Bifiiop  of  Lincoln  expredy  mention  the 
Cafe  of  the  Revolution,  and  jullify  the  Fvcliftance 
then  ufed  ?  How  carefully  does  his  Grace  the  Arch- 
bifliop  of  Turk  limit  this  Doftrine  of  Paffive  Obe- 
dience, which  the  Doiior  fays  ought  to  be  deliver'd 
in  the  raoft  unconfined  Terms .>  And  it  is  by  his 
Grace's  Notion  of  this  Dcftrine,  that  the  Com- 
mons delire  this  Caufe  may  be  judged  and  deter- 
mined. I  beg  Leave  to  read  again  to  your  Lord- 
fliips his  remarkable  Words :  Care  mufl  be  takci^ 
that  this  general  DoBrine  be  not  rnifappUed  in  parti- 
cular Countries.  "Though  Nvn-Reffiance  or  Paffive 
Obedience  be  a  Duty  to  all  SubjeSis,  and  under  all  Go- 
vernments,  yet  it  is  not  exprejfcd  the  Jame  IVay  '"« 
all  Places  ;  but  both  the  ObjeHs  and  the  Inflames  if 
it  do  vary  in  different  Nations,  according  to  the  dif- 
ferent Models  of  their  Government.  To  fpeak  this 
as  plainly  as  1  can :  As  the  Laws  of  the  Land  are  the 
Meafures  of  our  atiive  Obedience,  fo  are  alfo  the  fame 
Laws  the  Meafure  of  our  Submiffion.  And  as  we  are 
not  bound  to  obey,  but  where  the  Laws  and  Conftitution 
require  our  Obedience;  fo  neither  are  we  bound  to  fuh- 
7iiit,  but  as  the  Laws  and  Conftitution  do  require  our 
Submiffion. 

This,  My  Lords,  is  the  Doftrine  the  Commons 
are  maintaining,  and  are  calling  this  Criminal  to 
an  Account  for  contradifting.  If  our  Obedience 
and  Submiffion  is  not  to  be  extended  to  the  Preju- 
dice of  the  Conftitution,  the  Refiftance  at  the  Re- 
volution, for  preferving  the  Conftitution,  ftands  ju- 
ftified,  and  the  Dodfor's  unlimited  Dodrine  of  Non- 
Refiftance  ftands  condemned. 

How  prudently  does  his  Grace,  my  Lords,  cauti- 
on the  Doftor,  and  the  reft  of  the  Clergy,  in  ano- 
ther Part  of  his  Sermon,  by  thefe  Words  ?  If,  in- 
deed, a  Preacher  ftmdd  in  the  Pulpit  prefumz  to 
give  his  Judgment  about  the  Management  of  pub- 
lick  Affairs,  or  to  lay  down  DoEirines  {as  from 
Chrift)  about  the  Forms  and  Models  of  Kingdoms  or 
Comtnonwealths,  or  to  adjuft  the  Limits  of  the  Pre- 
rogative of  the  Prince,  or  of  the  Liberties  of  the 
Subjefl  in  otcr  prefent  Government  :  I  fay,  if  a  Di- 
vine ftiould  meddle  with  fuch  Matters  in  his  Sermon, 
I  do  not  know  how  he  can  be  excufed  from  the  juft 
Cenfure  of  meddling  with  Things  that  nothing  con- 
cern him.  This  is  indeed  a  pvaElifing  in  State  Mat- 
ters, and  is  ufurping  an  Office  that  belongs  to  ano- 
ther Profeffion,  and  to  Men  of  another  Characler. 
And  I  fhould  account  it  every '^whit  as  undecent  in  a 
Clergyman,  to  take  upon  him  to  deal  in  thefe  Points, 
as  it  would  be  for  him  to  determine  Titles  of  Lands 
in  the  Pulpit,  which  are  in  Difpute  in  Weftminfter- 
Hall.  And  how  well  the  Doftor  has  obferv'd  this 
neceflary  Caution  laid  down  by  his  Grace,  I  leave 
your  Lordfliips  to  confider. 

My  Lords,  I  have  purpofely  omitted  taking  no- 
tice of  any  Writings,  except  fuch  as  were  produced 
by  the  Dodor,  and  I  am  fatisfied  how  fuperficially 
I  have  confidered  them  :  But,  in  general,  I  may  ap- 
peal to  your  Lordfliips,  whether  in  the  Icweft  Ebb 
of  Liberty,  there  have  been  wanting  thefe  in  this 
as  well  as  other  Countries,  w^ho  have  denied  this 
flavifti  Doftrine  of  unlimited  Non-Refiftance;  whe- 
ther fince  the  Revolution  this  Nation  has  been  fo  un- 
grateful to  their  Deliverer,  or  unthankful  for  their 
Deliverance,  as  to  want  thofe  who  have  maintain'd 
the  Principles  of  the  Revolution,  and  have  fliewed 
them  to  be  as  agreeable  to  the  Chriftian  Religion,  as 
they  are  to  the  Nature  of  that  excellent  Government 
we  live  under,  which  is  that  of  limited  Monarchy. 

And  yet  notwithftanding  the  unanfwer'd  Perform- 
ances of  divers,  both  of  the  Clergy  and  Laity,  upon 
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this  Subject,  the  Dodor  has  the  Boldnefs  to  affirm 
his  Doftrine  to  be  the  Doctrine  of  our  Bleired  Sa- 
viour and  his  Apoftles. 

My  Lords,  I  can't  mention  this,  without  the 
deepeft  Concern  for  the  Honour  of  the  Chriftian  Re- 
ligion. I  bel'eech  your  Lordfhips,  What  is  Liberty 
but  Juftice,  and  what  is  Juftice,  but  doing  to  every 
one  as  we  would  be  done  by  ?  And  nothing,  I  think, 
is  likelier  to  promote  the  Praftice  of  this  Chriftian 
Precept,  than  Tpreading  a  true  Senfe  and  Love  of 
Liberty,  that  Principle  which  cafts  out  of  us  a  nar- 
row Regard  to  our  felves,  and  introduces  a  diffufive 
Benevolence  to  others. 

And  againft  this  Principle  is  it,  that  the  Dodor 
has  offended. 

My  Lords,  I  have  endeavour'd  to  (hew  that  the 
Charge  in  the  Firft  Article  ftands  prov'd  againft  the 
Dodor,  and  that  this  Proof  remains  unanfwer'd  ; 
and  if  fo,  his  being  a  Minifter  of  the  Gofpel,  his 
having  taken  the  Oaths  to  the  late  King,  and  to  Her 
prefent  Majefty,  his  being  a  Fellow  of  that  College 
which  was  in  a  particular  manner  delivered  by  the  Re- 
volution, are  all  of  them  Asjgravations  of  his  Offence 
(if  it  can  be  aggravated);  and  which,  if  prov'd,  Iiisown 
Council  admits,  brings  a  foul  Imputation  on  Her  Ma- 
jefty and  Her  Government,  makes  Her  Government 
an  Ufurpation,  and  Her  Subjeds  Rebels  ;  and  that 
no  Puniftiment  can  be  too  great  for  him. 

My  Lords,  I  never  favv  that  Criminal  for  whom 
I  had  not  a  hearty  Compaffion,  but  there  is  both 
Compaffion  and  Juftice  due  to  the  injur'd  Innocent. 
Your  Lordfliips  have  before  you  on  the  one  hand, 
the  Care  and  Concern  of  Dodor  Sacheverell ;  on  the 
other,  the  Honour  and  Profperity  of  a  wife  and 
brave  Nation,  who  as  they  have  thought  nothing  too 
much  to  give  or  hazard  to  defend  their  Liberties 
againft  a  Foreign  Enemy  ;  fo  they  hope  your  Lord- 
fhips Juftice  on  this  Offender,  will  fecure  thofe  Liber- 
ties againft  Domeftick  ones. 

Mr.  Sollicitor  General.  A  /f  Y  Lords,  I  am  com- 
1 V .1  manded  by  the  Com- 
mons to  join  with  the  Learned  Gentleman  who  fpoke 
laft,  in  Replying  to  the  Defence  that  has  been  made 
upon  the  Firft:  Article  of  this  Impeachment,  which 
the  Commons  infift  upon  to  be  well  grounded,  and 
fully  prov'd,  notwithftanding  the  feveral  Objedions 
and  Excufes  that  have  been  offer'd  by  Dodor  Sache- 
rell  and  his  Council. 

One  of  the  Dodor's  Council  has  agreed.  That  if 
he  has  afferted,  that  the  Refiftance  ufed  to  bring 
about  the  Revolution  was  Unlawful,  no  Puniftiment 
can  be  too  great  for  him  :  But  what  they  have  offer'd 
to  your  Lordflrjips  in  his  Defence  is.  That  no  fuch 
Polition  can  be  made  out  without  the  help  of  Innuen- 
do's and  forced  Conftrudions,  which  infer  a  Meaning 
contrary  to  the  Natural  Senfe  and  Import  of  his 
Words ;  and  this  way  of  charging  a  Man  with  a 
Crime,  they  truly  fay,  is  not  agreeable  to  the  Rules 
of  Law,  and  would  contradid  one  of  the  Reafons 
given  for  the  Judgment  of  the  Houfe  of  Lords,  in 
the  Cafe  of  Sir  Samuel  Barnardiflon  :  And  if  this  was 
the  Cafe,  it  would  not  become  the  Commons  of 
Great  Britain,  who  have  fuch  an  Affedionate  Regard 
to  the  Laws  and  Liberties  of  their  Country,  to  pro- 
ceed upon  an  Impeachment  fo  ill  grounded.  But 
when  the  Commons  had  fo  fully  and  particularly 
proved  the  Affertions  charged  upon  the  Dodor  by 
this  Article,  they  little  expeded  to  have  heard  that 
his  Words  had  been  wrefted  to  wrong  Meanings, 
and  made  to  fpeak  what  he  never  thought  .-  And 
therefore,  fince  the  Queftion  depends  altogether  upon 
Conftrudion,   and   your  Lordihips  have  been   told 
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that  the  Paffage  upon  which  this  Charge  is  grounded, 
has  not  been  fully  ftated,  the  Commons  muft  give 
you  the  trouble  of  Reading  the  Paflage  at  large,  as 
it  ftands  in  the  Sermon  ;    that  your  Lordfhips  may 
judge,  whether  they  have  not  taken  his  Word^in  the 
common  and  ordinary  Senfe,   and   given  them  the 
only  Meaning  they  can  bear. 
The  Paffage  is  in  thefe  Words. 
"  The  grand  Security  of  the  Government,    and 
the  very  Pillar  upon  which  it  ftands,  is  founded 
upon  the  fteady  Belief  of  the  Subjeds  Obligation 
to  an  Abfolute  and  Unconditional  Obedience  to 
the  Supreme  Power  in  all  Things  lawful,  and  the 
utter  Illegality  of  Refiftance  upon  any  Pretence 
whatfoever.     But  this  Fundamental  Dodrine,  not- 
withftanding  its  Divine  Sandion  in   the  exprefs 
Command  of  God  in  Scripture,  and  without  which, 
it  is  impoffible  any  Government,  of  any  Kind  or 
Denomination  in  the  World,  (hould  iiibfift  with 
Safety,    and  which  has  been  fo  long  the  Honour- 
able   and  Diftinguifhing  Charaderiftick   of  our 
Church,    is   now,  it  feems,    quite  exploded  and 
ridicul'd  out  of  Countenance,  as  an  Unfaftiionabiej 
Superannuated,  nay  (which  is  more  wonderful)  as 
a  dangerous  Tenet,    utterly  Inconfiftent  with  the 
Right,  Liberty,  and  Property  of  the  People  ;  who, 
"  as  our  New  Preachers,  and  New  Politicians  teach 
us,  (I  fuppofe  by  a  New  and  Unheard-of  Gofpel, 
as  well  as  Laws)  have,  in  Contradidion  to  Both, 
the  Power  invefted  in  them,  the  Fountain  and  Ori- 
ginal of  it,  to  Cancel  their  Allegiance  at  pleafure, 
and   call   their  Sovereign  to  Account  for  High 
Trcafon  againft  his  Supreme  Subjeds,  forfooth  ! 
"  Nay,  to  Dethrone  and  Murther  him  for  a  Crimi- 
nal, as  they  did  the  Royal  Martyr,  by  a  Jufticiary 
Sentence.     And,  what  is  almoft  Incredible,  pre- 
fume  to  make  their  Court  to   their  Prince,    by 
''  maintaining  fuch  Antimonarchical  Schemes.     But 
God  be  thank'd  I  neither  the  Conftitution  of  our 
"  Church  or  State  is  fo  far  alter'd,  but  that  by  the 
*'  Laws   of  both,  (ftill  in  Force,  and  which  I  hope 
"  for  ever  will  be)  thefe  Damnable  Pofitions,    let 
"  them  come  from  the  Pulpit  or  the  Prefs,  either 
"  from  Rome  or  Geneva,  are  condemned  for  Rebel- 
"  lion  and  High  Treafon.     Our  Adverfaries  think 
"  they  effedually  ftop  our  Mouths,  and  have  us  fure 
"  and  unanfwerable  on  this  Point,  when  they  urge 
"  the  Revolution  of  this  Day  in  their  Defence.     Bu: 
"  certainly  they  are  the  greateft  Enemies  of  that, 
"  and  his  late  Majefty,  and  the  moft  Ungrateful  for 
"  the  Deliverance,  who  endeavour  to  caft  fuch  Black 
"  and  Odious  Colours  upon  both.     How  often  muft 
"  they  be   told,  that  the  King  himfelf  Difclaim'd 
"  the  leaft  Imputation  of  Refiftance  in  his  Declara- 
"  tion  ;  and  that  the  Parliament  dtclar'd.  That  they 
"  fet  the  Crown  upon  his  Head,  upon  no  other  Title, 
"  but  that  of  the  Vacancy  of  the  Throrie?  And  did 
"  they  not  Unanimoufly  condemn  to  the  Flames  (as 
"  it  juftly  deferv'd)  that  Infamous  Libel  that  would 
"  have    pleaded  the  Title  of  Conqueft,   by    which 
"  Refiftance  was  fuppos'd  ? 

And  the  Queftion  now  before  your  Lordfhips  is. 
Whether  by  thefe  Words  he  has  afferted.  That  his 
late  Majefy  in  his  Declaration  difclaim'd  the  leaji 
Imputation  of  Rejijlance  ;  and  that  to  i77tpute  Refift- 
ance to  the  Revolution,  is  to  caft  Black  and  Odious  Co- 
lours upon  his  late  Majefly  and  the  Revolution  ;  whicli 
are  the  Affertions  charg'd  upon  him  in  this  Article, 
as  Suggefling  and  Maintaining ,  that  the  neceffary 
Means  us'd  to  bring  about  the  late  happy  Revolution 
were  odious  and  unjuftifiable  :  Now  that  there  was 
Refiftance  in  the  Revolution,  and  that  fuch 
5  K  2  Re- 
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Refiftance,  in  a  cafe  of  chat  abfolute  and  unavoidable 
Neceffity  is  confiltenc  with  the  Doarine  ot  the 
Church,  'and  the  Fundamental  Law  of  the  Kingdom, 
is  agreed  by  the  Council  ;  and  they  have  endeavoui  d 
CO  convince  your  Lordflnps,  that  the  Doftor  has  af- 
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ferted  nothing  to  the  contrary  ;  for  they  lay.  The 
"  Refiftance  which  the  Doctor  affirms  the  King  to 
"  have  difclaim'd,  was  only  a  Rdiftance  which  tend- 
"  ed  to  Conqueft  ;  and  that  the  Doftor  did  well  to 
"  wipe  oft"  this  Imputation,  for  the  Parliament  had 
"  declared  it  injurous  to  his  rightful  Title  to  the 
"  Crown,  and  had  order'd  a  Treatife  to  be  burnt, 
"  which  Suggefted  a  Title  by  Conqueft  ;  and  that 
"  the  Doftor  having  his  Eye  in  that  Expreflion  on 
"  the  matter  of  Conqueft,  expreffed  the  fame  by 
"  Refiftance,  which  was  applicable  to  the  Subjeft- 
"  Matter  before,  and  therefore  ought  not  to  be 
"  wrefted  to  any  o:her  Purpofe. 

This,  my  Lords,  is  the  Turn  which  the  Council 
would  give  to  the  Dodor's  Aflertion,  "that  the  King 
difclaim'd  the  leafi  Imputation  of  Reji flame.    And  indeed 
the  Words  of  the  Sermon  are  fo  plain  and  particular, 
that  they  are  forced  to  have  Recourfe  to  this  Evafion 
of  a  Refiftance  by  Conqueft  :    But  I  wonder  Gentle- 
men can  argue  in  this  manner,  and  at  the  fame  time 
fpeak  of  reading  the  Words  with  Candor  and  Inge- 
nuity ;  when  'tis  moft  apparent  that  there  is  no  fre- 
•viou's  Difcourfe   of  a  Title  by  Conqueft,  or  of  any 
Treatife  in  which  it  had  been  aflerted,  that  could 
give  occafion  for  his  vindicating  the  late  King  froni 
any  fuch  Imputation,  or  to  which  thefe  Words  can 
in  any  Conftruftion  be  applied ;  for  the  Dodor  fays 
nothing  of  Conqueft  'till  after  he  had  aflerted  that 
the  King  difclaim'd  the  leaft  Imputation  of  Refiftance ; 
and  then  he  goes  on  and  lays  another  Foundation  for 
the  Settlement  upon  the  Revolution,  by  grounding 
it  upon  the  Vacancy  of  the  Throne,  before  he  fays 
any  thing  about  Conqueft,    or  mentions  the  Book 
which  had  pleaded   that  Title  ;  and   even  then  he 
condemns  that  Title  for  no  other  Reafon  but  becaufe 
it  implied  Refiftance ;  which  plainly  (hews,  that  his 
Argument  was  carred  on  upon  the  Subjeft  of  Re- 
fiftance, and  not  upon  that  of  Conqueft. 

And  the  Anfwer  which  they  have  given  to  that 
part  of  the  Article,  whereby  he  is  charg'd  with  Af- 
ferting,  T'hat  to  impute  Rejiflance  to  the  Revolution,  is 
to  ca/i  Black  and  Odious  Colours  upon  his  late  Majefly 
and  the  Resolution,  is  equally  evafive. 

What  they  have  ofter'd  to  your  Lordfhips  upon 

this  Head  is,  That  the  Doftor   is   not  fpeaking  of 

the  utter  Illegality  of  Refiftance,  when  he  introdu- 

ceth  his  Difcourfe  about  cafting  Black  and  Odious 

Colours,  by  faying,    Our  Adverfaries  think  they  have 

us  fure  and  unaiifwerable  en  this  Point,  when  they  urge 

the  Revolution  oj  this   Day  in  their   Defence  ;    but   of 

the  damnable  Pofitions  with  which  theDodor  charges 

the  new  Preachers  and  new  Politicians,  in  the  Words 

immediately  preceeding  :     And  in  this  place  it  is, 

that  the  Manager  appointed  to  maintain  this  Article 

is   charg'd  with  omitting  about  twenty  or  thirty 

Lines  between  the  General  Doftrine  and  the  Paflage 

concerning  the  Revolution,  in  which  feveral  diftinft 

and  entire  Sentences  are  contain'd,  concernirig  thofe 

Pevfons  and  their  Principles,  to  which  that  Pafl'age 

entirely  relates  :  And  your  Lordlhips  are  told,  that 

to  apply  the  Inftance  of  the  Revolution   to  juftify 

fuch   wicked   Principles,    is    what  the  Doftor  calls 

cafting  Black    and  Odious  Colours   upon  his  late 

Majefty  and  the  Revolution. 

But  the  Commons  take  it  to  be  very  clear,  That 
upon  ftating  of  the  whole  Paragraph,  and  all  the 
Words  in  the  Order  in  which  they  lye,  and  upon 


the  feveral  Paflages, 
appear,  that  what  the  Doftor 
Black  and  Odious  Colours  upon  the  Revolution,  can  be 
.applied  only  to  thole  who  maintain,  that  the  Re- 
fiftance us'd  to  bring  about  the  Revolution  was  law- 
iul  and  juft,  and  that  the  Perfons  he  calls  our  Adver- 
faries are  fuch  as  urg'd  the  Revolution  in  oppofition 
to  his  general  Doftrine  of  the  utter  Illegality  of  Re- 
fiftance upon  any  Pretence  whatfoever;  and  not  to 
thofe  who  urge  the  Revolution  in  Defence  of  thcfe 
damnable  Pofitions,  which,  he  fays,  the  new  Preacli- 
ers  and  new  Politicians  had  laid  down. 

This   the  Commons  apprehend    to    be   the  only 
Meaning  that  his  Words   in  any  Conftruftion  can 
bear  ;  for  the  Point  he  is  fpeaking  of,  and  which  he 
fays  his  Adverfaries  thought  they  had  him  fure  and 
unanfwerable  upon,  muft  be  fome  certain  fingle  Po- 
fition  which  was  mentioned  before,  fome  one  Poficion 
or  Principle,  and  not  many;  for  'tis  this  Point,  not  thefe 
Principles  ;  and   that  fingle  Point  could  be  no  other, 
than  the  Point  of  Rejjflance  :  And  the  Perfons  he  calls 
his  Adverfaries,  who  think  they  have  him  fo  fure,  can 
be  no  other  than  thofe  who  deny  his  general  Dofi;  ine, 
and  not  thofe  new  Preachers  and  new  Politicians, 
who  fay  the  People  have  a  Power  vefted  in  them  to 
cancel  their  Allegiance  at  Pieafure  ;  becau'-:    rhofe 
who  deny  this  General  Poficion  of  the  utter  Illega- 
lity of  Refiftance,  as  applied  to  any  one  particular 
Cafe,  are  certainly  his  Adverfaries,  and  Enemies  tc 
his  Fundamental  Doftrine  :    For  whoever  can  find 
an  excepted  Cafe,  or  fhew  an  Inftance  in  which  Re- 
fiftance  is    lawful,   deftroys  his   general   Aflertion. 
And  he  fufficiently  lliews,  he  meant  thofe  who  oppos'd 
his  general  Doftrine  of  abfolute  Non-Refiftance,  by 
our  Adverfaries,   when  he  lays  that   they  urg'd  the 
Revolution  of  that  Day  in  their  Defence  ;  becaufe 
the  Refiftance  at  the  Revolution,  which  was  founded 
in  unavoidable  Neceflity,  could  be  no  Defence  to  a 
Man  that  was  attack'd  for  aflerting  that  the  People 
might  cancel  their  Allegiance  at  Pieafure,  or  Dethrone 
and  Murther  their  Sovereign  by  a   Judiciary  Sen- 
tence.    For  it  can  never  be  inferr'd  from  the  Law- 
fulnefs  of  Refiftance   at  a  Time  when   a  Total  Snb^ 
verfion  of  the  Government  both  in  Church  and  State 
was  intended,  that  a  People  may  take  up  Arms  and 
call  their  Sovereign   to  account  at  Pieafure  ;    and 
therefore,  fince  the  Revolution  could  be  of  no  Ser- 
vice in  giving  the  leaft  Colour  for  aflerting  any  fuch 
wicked  Principle  ;  the  Doftor  could  never  intend  to 
put  it  into  the  Mouths  of  thofe  new  Preachers  and 
new  Politicians  for  a  Defence  ;  unlefs  it  be  his  O- 
pinion,  that  the  Refiftance  at  the  Revolution  can  bear 
any  Parallel  with  the  execrable  Murther  of  the  Royal 
Martyr,  fo  juftly  decefted  by  the  whole  Nation  ;  or 
that  there  was  no  other  Difference  between  the  two 
Cafes,  than  what  the  Learned  Gentleman,  who  firft 
fpoke  for  him,  was  pleas'd  to  mention  in  the  Conclu- 
fion   of  his  Argument,   by   quoting  an  odious  Ex- 
preflion which  I  forbear  to  repeat  :  But  it  was  very 
proper  to  take  notice  of  the  Refiftance  at  the  Revolu- 
tion, as  anObjeftion  to  his  general  Doftrine,  for  it 
really  is  foj  and 'tis  impoflible  chat  Doftrine  can  be 
true  in  its  full  Extent,  if  the  Refiftance  at  the  Revo- 
lution was  lawful  ;  for  'tis  moft  apparent,  that  the 
Juftice  of  a  Revolution,  founded  in  Refiftance,  and 
the  Principle  of  Non-Refiftance  upon  any  Pretence 
whatfoever,  can  never  ftand  together. 

And  therefore  he  could  mean  nothing  by  the  Point 
his  Adverfaries  thought  they  had  him  fo  fure  upon, 
biit-the  general  Pofition  of  Non-Refiftance,  which 
was  the  only  Point  contended  for  in  that  Place  j  and 
he  muft  mean  thofe  only  who  denied  his  Doftrine 

of 
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of  abfolute  Non-Refiftance,  by  our  Adverfaries :  And 
having  no  other  way  of  maintaining  the  utter  Illegality 
of  Reliftance  upon  any  Pretence  vvhatfoever,  and 
of  anfu-ering  the  Cafe  of  the  Revolution,  which, 
from  the  Reliftance  that  was  in  it,  was  made  an 
Objeftion  ;  he  goes  on  and  denies  the  Refiftance, 
by  laying,  That  the  King  folenmiy  difdaimd  the  leafl 
Imputation  of  Rejljlance  ;  and  calls  thofe  who  fay  that 

there   was    any   Refiftance   in   the  Revolution     the     ^..„.    «_  ,„.,,,,.,,  ^,  ,^^,,^  ^^,^„^, 

greatefi  Enemies  of  that  and  his  late  Majejly,  and  the     to  the  Monarchy  and  the  Church,  that  affifted  in 


and  the  Fathers  of  the  Church,  where  Cafes  of  Ne- 
ceffity  may  be  underftood  to  be  excepted  by  a  Tacit 
Implication,  as  the  Council  have  allow'd  ;  but  is 
preaching  direftly  againft  the  Refiftance  at  the  Re- 
volution, which  in  the  Courfe  of  this  Debue  has 
been  all  along  admitted  to  be  neceffary  and  juft,  and 
can  have  no  other  Meaning,  than  to  bring  a  Dif- 
honour  upon  the  Revolution,  and  an  Odium  upon 
thofe  great    and  illuftrious  Perfons,    thofe  Friends 


moji  ungrateful  for   the  Deliverance,    -who  endeavour   to 
cafl  fuch  Black  and  Odious  Colvurs  upon  both. 

This,  my  Lords,  is  plainly  Aiferting,  That  to 
impute  Refiftance  to  the  Revolution,  is  to  reprefent 
it  as  Black  and  Odious ;  and  this  Aflertion  is  fairly 


gmg  it  about.     For   had  the  Doftor  intended 
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any  thing  elfe,  he  would  have  treated  the  Cafe"cf 
the  Revolution  in  a  different  manner,  and  have 
given  it  the  true  and  fair  Anfwer  ;  he  would  have 
laid^,  that  the  Refiftance  at  the  Revolution  was  of 


collected  from  the  plain  Courfe  and  Tendency  of  his     Abfolute  Neceffity,  and  the  only  Means  left  to  re- 
A  »..     —from    ftrain'd    Infevenres   and    Tn-     vive  the  Conftitution ;  and  muft  be  therefore  taken 

as  an  excepted  Cafe,  and  could  never  come  within 
the  Reach  or  Intention  of  the  general  Doctrine  of 
the  Church,  But  inftead  of  this,  he  denies  that  there 
was  any  Refiftance  in  the  Revolution,  and  reprefents 
it  as  a  Scandal  upon  the  Rovolution  to  fay  there  was 
any  Refiftance  in  it  ;  Thofe,  fays  he,  are  the  greatefl 
Enemies  to  it,  -who  caft  fuch  Black  and  Odious  Colours 
upon  it. 

My  Lords,  if  extraordinary  Cafes,  if  Cafes  of 
Neceflity,  which  are  implicity  Excepted,  are  not  to 
But  ':ho  the  Charge,  and  the  Paflages  produc'd  be  ftated  at  the  Time  when  the  general  Prohibition 
:  the  Proof  of  it,  are  fo  very  particular,  and  di-  is  incultated,  and  it  would  be  of  dangerous  Confe- 
reftly  pointed  at  the  Refiftance  us'd  to  bring  about  quence  in  this  particular  Inftance  of  the  Doftrine  o£ 
the  late  happy  Revolution,  jet  the  Doftor  and  his  Non-Refiftance,  "  by  picking  Holes  for  the  Subieft 
Council  are  pleafed  to  fay,  "  That  he  has  only  Af-  "  to  creep  out  of  his  Allegiance";  I  fubmit  it  to 
"  ferted  the  Doftrine  of  Non-Refiftance  in  general  your  LordOiips  Confideration,  whether  ftatine  an 
"  Terms,  as  it  has  been  taught  by  the  Apoftles,  the     Excepted  Cafe,  and  then  bringing  it  within  the  ge- 


Argument,  not  from  ftrain'd  Inferences  and  In- 
nuendo's, not  from  fuppos'd  or  forc'd  Conftruftions, 
but  from  his  own  Words,  as  they  lye  together,  ta- 
ken in  their  natural  and  genuine  Senfe,  and  is  the 
only  Conftrudion  that  can  give  them  any  reafonable 
Meaning  or  Coherence. 

And  therefore  the  Commons  apprehend.  That  the 
Charge  againft  the  Doitor,  for  aflerting,  That  to 
impute  Refiftance  to  the  Revolution,  is  to  cafl  Black  and 
Odious  Colours  upon  his  late  Majefty  and  the  Revolution, 
is  fully  prov'd,  and  ftands  unanfwer'd. 

for 
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Homilies,  and  the  Fathers  of  the  Church  in  all 
Ages:  That  in  this  Cafe,  as  in  all  other  general 
Propnfitions,  Cafes  of  unavoidable  Neceffity,  as 
the  Revolution  undoubtedly  was,  are  always  under- 
*'  flood  to  be  excepted  ;  and  that  there  is  no  other 
"  Difference  between  the  Gentlemen  of  the  Houfe 
"  of  Commons  and  the  Doftor,  but  Whether  when 
"  the  general  Rule  of  Obedience  is  taught,  the 
"  particular  Exceptions  which  may  be  made  out  of 
"  that  Rule  are  always  to  be  exprefs'd ;  or.  Whether 
"  when  the  general  Rule  is  laid  down,  the  particu- 
"  lar  Exceptions  are  not  more  properly  to  be  under- 
"  flood  or  implied"  .-  And  upon  this  ground  they 
have  been  very  Elaborate,  and  have  produc'd  many 
Proofs  to  fatisfy  your  Lordftiips,  that  the  Doftor's 
general  Aflertion  of  the  utter  Illegality  of  Refiflance 
to  the  Supreme  Power  upon  any  Pretence  whatfoever, 
without  mentioning  any  Exception,  is  warranted  by 
the  Doctrine  of  the  Church,  and  by  the  Law  of  the 
Land. 

But,  with  great  Submiflion,  all  this  Pains  might 
have  been  fpar'd  ;  for  'tis  plain  that  the  Doftor  is 
not  Impeacli'd  for  preaching  a  general  Doftrine, 
and  enforcing  the  general  Duty  of  Obedience,  but 
for  preaching  againft  an  excepted  Cafe,  after  he  has 
ftated  the  Exception.  He  is  not  Impeached  for 
preaching  the  general  Doftrine  of  Obedience,  and 
the  utter  Illegality  of  Refiftance  upon  any  Pretence 
whatfoever;  but  becaufe,  having  firft  laid  down  the 
general  Doctrine  as  true,  without  any  Exception,  he 
ftates  the  excepted  Cafe,  the  Revolution  in  exprefs 
Terms,  &s  .xn  Objeftion  ;  and  then  aflumes  the 
Confideration  of  that  excepted  Cafe,  denies  there 
was  any  Refiftance  in  the  Revolution  ;  and  aflerts, 
that  to  impute  Pvcfiftance  to  the  Revolution  would 
caft  Black  and  Odious  Colours  upon  it.  This,  my 
Lords,  is  not  preaching  the  Doftrine  of  Non-Re- 
fiftance in  the  general  Terms  us'd  by  the  Homilies, 


neral  Prohibition,  particularly  in  this  Inftance  of  the 
Revolution,^^muft  not  have  the  fame  pernicious  Con- 
fequence  :  "  Does  not  this  plainly  (hew  whatSpiric 
the  Doftor  is  of,  and  what  he  aims  at  > 
^^  But  your  Lordfliips  have  been  told,  tiiat  "  What 
2  the  Doftor  aflerts  concerning  the  utter  Illegality 
^'  of  Refiftance  to  the  Supreme  Power,  can  never  be 
"  applied  to   the  Revolution  ;  for   the   Legiflative., 
the  King,  Lords  and  Commons,  is  the  Supreme 
"^  Power  ;  and  there  was  no  Refiftance  to  the  Lords 
''  and  Commons,  for  they  join'd  with  his  late  Ma- 
"  jefty  in  bringing  about  the  Revolution  ;  the  Re- 
fiftance was  made  only  to  that  unfortunate  Prince 
who  was  then  upon  the  Throne".     But  'tis  plain 
from  his  applying  the  Illegality  of  Refifting  the  Su- 
preme Power  to  the  Cafe  of  the  Revolution,  that  he 
meant  the   Executive  Power,  which   was  then   Re- 
fifted  ;  and  he  ufes  Sovereign,  and  Prince,  as  Synoni- 
mous  Terms  with  the  Supren-te  Power  in  other  parts 
of  the  fame  Paragraph  of  the  Sermon  ;  for  he  fpeaks 
of  calling  the  Sovereign   to  Account,  and  of  cancel- 
ling Allegiance  at  Pleafure,  which  can  be  due  only  to 
the  Prince  ;  which  ftiews,  that  the  Prince  only,  and 
not  the  Legiflature,    can  be  underftood  by  His  Su- 
preme Power. 

I  fliall  not  trouble  your  Lordfliips,  to  fliew  that: 
the  Refiftance  us'd  at  the  Revolution  was  confiftent 
with  the  Doftrine  of  the  Church,  and  with  the  Law 
and  Conftitution  of  England  :   This  is  no  Part  of  the 
Controverfy,  and   is  not  difputed  by   the  Council ; 
for  they  agree  fuch  Cafes  to  be  excepted  out  of  the 
General  Rule,  and  profefs  to  ufe  the  feveral  Paf- 
fages  that  have  been  read  to  your  Lordfliips,  only  to 
excufe  or  extenuate  the  Doftor's  Offence,  and  not  to 
arraign  the  Juftice  of  the  Revolution  ;  and  therefore 
I  fliall  not  enter  into  a  particular  Examination  of 
them,  but  only  obferve,  That  if  the  Books,  out  of 
which  thef;  Paflages  were  taken,  vvere  narrowly  ex- 
amined 
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amined,  'tis  polllble  fome  ExprefiTions  might  be 
tound,  to  (lievv  that  the  Authors  never  intended 
that  their  General  Rule  fliould  extend  to  Caies 
where  the  total  Subverfion  of  a  Government 
was  aim'd  at.  For  your  Lordfliips  muft  needs 
have  obferved,  from  the  Ufe  that  has  been  made 
of  the  Book  of  a  Learned  Prelate,  called,  A  Vindi- 
cation of  the  Ai'.thority,  Covftittition  and  Lawi  of  the 
Church  and  State  of  Scotland  ;  Printed  in  1673.  that 
a  perfeft  State  of  Truth  is  not  altogether  to  be 
depended  upon,  from  the  Proofs  that  have  been 
collefted  out  of  feveral  Authors,  and  read  to  your 
Lordlliips  ;  and  that  the  Sincerity  of  the  Colk-aor 
is  very  much  to  be  queftioned  :  For  that  Book 
was  produced  to  prove  the  Duty  of  Abfoluce 
Submiffion,  and  a  Paflage  was  read  for  that  Pur- 
pofe  ;  but  when  the  Managers  looked  into  the 
Book,  they  found  another  Paffage,  where  the  Au- 
thor ftating  the  Cafe  of  Abufes  tending  to  a  total 
Subverfion,  allows,  That  in  fuch  a  Cafe,  the  Su- 
preme Power  may  be  adminiftred  by  another  : 
Which  (hews,  That  this  Reverend  Prelate,  who 
was  fo  inftrumental  in  the  Revolution,  did  nut 
aft  in  Contradiction  to  his  former  Sentiments,  (as 
was  infinuated,  by  citing  this  Treatife  ;)  but^was 
firm  and  conftant  to  himfelf,  when  he  embark'd  in 
that  Glorious  Enterprize. 

Several  Sermons  that  have  been  preached  fince 
the  Revolution,  have  been  likewife  offered  to  your 
Lordfhips,  to  fliew  that  the  Dodrine  of  Non-Refi- 
ftance  has  been  delivered  in  general  Terms;  but 
thefe  can  be  of  no  Service  in  his  Defence,  for  the 
Reafons  that  have  been  given.  Befides,  the  Com- 
mons don't  think  themfelves  concerned  to  enter  in- 
to the  Examination  of  private  Opinions.  And  for 
thofe  that  have  been  preached  by  the  Right  Reve- 
rend Fathers  of  the  Church  now  living,  they  are 
the  beft  Expofitors  of  their  own  Meaning  ;  and  I 
(hould  mif-fpend  your  Lordfliips  Time,  to  enter  in- 
to any  Explication  of  them.  The  Doftor  has  appeal- 
ed to  the  Right  Reverend  Fathers  of  the  Church  i 
to  thefe  Right  Reverend  Fathers  we  leave  him  ; 
not  doubting  but  the  Nation  will  be  fatisfied  how 
much  they  are  concerned  for  the  Honour  of  the  Re- 
volucion,  and  the  Security  of  the  prefer:  Happy 
Eftablifliment  under  Her  Majefty,  by  the  juft  Judg- 
ment they  will  give  upon  this  Occafion. 

And  as  to  the  Laws  of  the  Kingdom,  there  needs 
little  to  be  faid,  after  what  the  Learned  Gentleman 
who  fpoke  laft,  has  offered  to  your  Lordfhips  ;  efpe- 
cially  fince  the  Council  for  the  Doftor  have  all  of 
them  own'd,  That  the  General  ExprefTions  in  the 
Laws  don't  extend  to  any  fuch  Cafe  as  that  of  the 
Revolution,  which  no  Municipal  Law  can  be  fup- 
pofed  to  include.  And  if  Doftor  Saiheverell  had 
been  fatisfied  with  laying  down  the  General  Do- 
ftrines  of  Obedience  and  Non-Refif^ance,  in  the 
manner  the  Laws  have  done,  the  Commons  had 
never  given  your  Lordfl-iips  this  Trouble.  'Tis  his 
entring  into  the  Debate  of  what  is  agreed  by  his 
own  Council  to  be  an  Excepted  Cafe,  and  his  ar- 
raigning the  Juftice  of  the  Revolution,  (which  has 
been  already  ftated  at  large  to  your  Lordfliips)  that 
has  given  Occafion  for  the  Profecution  upon  this 

Article. 

Befides  this,  there  have  been  other  Things  faid 
in  the  Doftor's  Behalf. 

The  Commons  had  alledged.  That  to  fiiake  the 
Jufl;ice  of  the  Revolution,  and  the  Validity  of  thofe 
Afts  of  Parliament,  by  which  Her  Majeffy's  Title 
to  the  Crown  was  declared,  and  the  SucceiTion  fet- 
tled in  the  Proteftant  Line,  was  a  Matter  of  the 


greatefl:  Confequence,  at  a  Time  when  the  Heredi- 
tary Right  to  the  Crown  was  contefted  ;  and  that 
the  Friends  of  the  Pretender  could  Advance  his 
Interelt  upon  no  other  Ground.  But  it  has  been 
urged  for  the  Doctor,  That  he  could  never  mean 
any  Service  to  the  Pretender  ;  for  he  aflerts  the 
Hereditary  Right  to  be  in  the  Queen  ;  and  that 
thofe  who  deny  Her  Hereditary  Right,  are  moft 
like  to  bring  in  the  Pretender.  And  by  this  An- 
fwer,  they  infinuate,  That  the  Dodor  has  alferted  an 
Hereditary  Right  in  Her  Majefiy  ;  and  that  thofe 
who  defend  Her  Parliamentary  Title,  deny  Her  He- 
ditary  Right.  The  Pafiage  they  cite  for  his  aifert- 
ing  an  Hereditary  Right  in  Her  Majefty,  is  Pag.  2. 
where  he  calls  Her  Majefty,  The  Good  and  Pious  ReliSi 
of  the  Royal  Family  :  And  they  argue,  That  if  Her 
Majefty  be  the  Relift,  and  the  only  Prince  of  that 
Family  left,  flie  muft  have  the  Hereditary  Right  of 
Courfe. 

This  Pafiage,  your  Lordfliips  cannot  but  obferve, 
requires  fome  Straining,  to  give  it  any  Appearance 
of  anfwering  the  Purpofe  to  which  they  would  ap- 
ply it  J  and  after  all,  it  can  carry  no  fuch  Mean- 
ing :  Her  Majefty  is  not  the  only  Defccndant  of 
the  Royal  Family  now  in  being  ;  there  are  leverai 
Branches  of  it  yet  remaining  ;  and  I  cannot  be- 
lieve, that  the  Gentlemen  who  ufe  this  Argument, 
intend  to  exclude  the  Illuftrious  Houfe  of  Hanovtr 
from  being  Part  of  it.  In  the  next  Place,  they 
turn  it  upon  the  Commons,  as  if  they  denied  the 
Hereditary  Right  (wluch  they  fhall  ever  avow) 
when  they  alferted  the  Title  by  Aft  of  Parliament. 
I  fubmit  it  to  your  Lordfliips,  VVliether  any  thing 
more  was  faid,  than  that  the  Heredirary  Right 
was  contefted  ?  And  this  is  notorous  to  all  the 
World-  is  taken  Notice  of  in  our  Oath  of 

Abjuration,  and  was  claimed  Two  Years  ago,    by 
the  Pretender's  Attempting  an  Livafion.     And  ia 
fuch  a  Cafe,  'tis  certainly  the  Duty  of  every  Sub- 
jeft,    to  make  good   all   the   Fences  which    guard 
Her  Majefty's  Title  to  the  Crown.    And  my  Lords, 
We  have  Reafon  to  lay  fome  Weight  upon  a  Par- 
liamentary Title,  fince  the  Proteftant  Succellion  en- 
tirely depends  upon  it  ;    and  to  defend   the  Power 
of  Parliament,  to  limit  the  SuccefTion  of  the  Ciown, 
fince  the  Doftor  has  offered  to  your  Lordfliips  in 
Evidence  a  Decree  of  the  Univerfity  oi  Oxford,  in  the 
Year  1583.  where  is  this  Propofition,  viz..    "  That 
"  it  is  lawful  to  preclude  the  next  Heir  from  his 
"  Right    ;  id    SuccefTion    to   the   Crown,    was  fo- 
"  lemnly  conaemned,    as  Falfe,  Seditious  and  Ini- 
"  pious"  :     Which  I  the  rather  take  Notice  of,  be- 
caufe  the  Doftor  relies  fo  much  upon  the  Autho- 
rity of  that  Univerfity.      But  I  muft    take  Leave 
to  fay.  That  if  the  fame  Principle  fliould  flill  con- 
tinue to  be  taught,  or  to  be  believed  in  that  Univer- 
fity, where  fo  many  of  our  Gentlemen  receive  their 
firft  Impreffions,  it  muft  one  Time  or  other  involve 
us   in  Blood,    and  leave   Pofterity  in   endlefs  Dif- 
putes  about  the  Title  to  the  Crown;  and  therefore 
'tis   of  the    greateft  Confequence  to  Her  Majefty, 
and  the  Security  of  Her  Perfon  and  Government, 
the  Continuance  of  the  Succeflion  in  the  Proteftant 
Line,  and  the  Peace  and  Hnppinefs  of  this  King- 
dom, to  maintain  the  Power  of  Parliament  to  fet- 
tle the  Succeflion  of  the  Crown  ;   which   has   been 
exercifed  in  all  Times,  and  frequently  reforced    to 
by  Her  Majefty's  greateft  and  wifeft  Piedeceilors. 
This  is  not  to  make  way  for  the  Pretender,  but  to 
fliew   that   he  is  effeftually   and    legally  excluded  ; 
and  that  Her  Majefty  has  not  only  the  Hereditary 
Right,  but  the  Sanftion  of  an  Aft  of  Parliament, 

which 
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which  has  been  always  thought  fufficient  to  bind  tiie 
Succeffion  to  the  Crown,  and  is  the  plain  way  to 
eftabiifh  her  Majefty's  Throne  againft  all  Attempts 
whatloever. 

But  your  Lordlhips  are  told.  That  thefe  Sermons 
were  not  preached  with  a  leditious  Intention;  and 
that  the  Doctor  can  never  be  fuppofed  to  have  a 
Defign  to  undermine  the  Government,  by  preaching 
up  the  utter  Illegality  of  Refiftance. 

This,  My  Lords,  has  indeed  ibme  fliew  of  an 
Excufe  ,•  bat  if  your  Loidfliips  confider  in  what 
Manner  he  has  applied  his  Doftrine  of  Non-Re- 
liftance,  and  the  Uie  he  has  made  of  it,  toge- 
ther with  the  General  Defign  of.  the  Sermon, 
which  is  a  virulent  Inveftive  throughout ;  it  will 
appear,  that  he  could  not  take  a,  more  proper 
Courle  to  incite  the  People  to  Sedition,  and  to 
create  Jealoufies  and  Difcontents  in  the  Kingdom. 
For,  Firft,  he  endeavours  to  (hew.  That  if  there 
was  any  Refiftance  in  the  Revolution,  the  Founda- 
tions of  our  prefent  happy  Settlement  were  laid  in 
an  unlawful  Force ;  becauf'e  fuch  Refiftance  was,  as 
he  lays,  utterly  illegal,  odious,  and  unjuftifiabie. 
And  having  laid  this  Ground,  he  charges  her  Ma- 
jefty,  and  thofe  in  Authority  under  her,  with  a  Ge- 
neral Male-Adminiftration:  And  what  Inference  can 
the  People  make  from  fuch  Pofitions  as  thefe  j  but 
that  the  Government  they  are  under  is  ill  founded, 
and  therefore  no  Obedience  is  due  to  it;  and  fince 
there  is  a  general  Mifmanagement  in  the  whole  Ad- 
miniftration  of  the  Executive  Power,  'tis  their  Inte- 
reft  to  gee  rid  of  it  as  foon  as  they  can? 

This,  My  Lords,  is  the  plain  Tendency  of  his 
whole  Difcourfe  ;  and  whofe  Intereft  is  beft  ferved 
by  fuch  Difcourfes  as  thefe,  whether  that  of  her 
Majefty,  our  moft  gracious  Qiieen,  or  that  of  the 
Pretender,  I  fubmit  to  your  Lordlhips  impartial 
Confideration. 

My  Lords,  The  Doftor  will  have  no  Reafon  to 
complain  of  being  hardly  ufed,  in  having  his  Inten- 
tions cenfured  as  feditious,  if  he  confiders  what  that 
great  Prelate,  my  Lord  Archbifhop  of  Tork,  has 
faid  in  the  Sermon  that  has  been  produced  in  Evi- 
dence before  your  Lordfliips;  in  which  there  is  this 
Paragraph,  iiiz.. 

"  They  are  the  Faftious,  they  are  the  Setters  up 
"  or  Abettors  of  Parties,  who  endeavour  to  deftroy, 
"  or  unfettle,  or  difparage,  or  at  leaft  to  hurt  and 
"  weaken  the  Government  and  the  Laws,  as  they 
"  are  eflabliHied  ;  let  the  Principles  upon  which 
"  they  go,  or  the  Pretences  they  make,  be  what 
"  they  will, 

And  if  his  feditious  Intentions  be  apparent  from 
the  Sermon,  his  having  taken  the  Oaths  of  Allegiance, 
his  Signing  the  Afl'ociation,  and  his  taking  the  Ab- 
juration, are  fo  many  Aggravations  of  his  Guilt. 

I  have  troubled  your  Lordfhips  a  great  while ; 
but  I  can't  forbear  taking  notice  of  one  Thing, 
which  the  Dodor  has  complain'd  of  as  a  Hardfhip; 
I  mean,  that  he  has  been  profecuted  in  this  pub- 
lick  Manner  by  an  Impeachment,  by  which,  he  fays, 
he  ihall  have  been  abundantly  puniftied,  though  he 
fhould  have  the  Happinefs  to  be  at  laft  acquitted. 
But  this  Complaint  is  anfwered  by  his  own  Coun- 
cil, who  acknowledge  his  Caie  to  be  a  Caufe  of  ve- 
ry great  Moment;  and  that  the  Pomts  now  under 
your  Lordlhips  Confideration,  are  proper  only  to 
be  fettled  in  Parliament-.  And  certainly,  no  other 
Courfe  could  have  been  fo  proper  :  For  when  the 
Foundations  of  the  Government  in  Church  and 
State  are  apparently  ftruck  at,  and  undermined,  un- 
der Pretence  of  Zeal  for  the  Conftitution  ,•    when 
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her  Majefty's  Title  to  the  Crown  is  endeavoured  tc 
be  weaken'd,  under  the  Colours  of  Obedience  and 
Loyahy ;  when  the  Qiiiet  and  Repofe  of  her  Ma- 
jefty's Proteftant  Subjei^ts  is  difturb'd,  under  a  pre- 
tended Zeal  for  the  good  of  the  Church  ;  when 
the  Safety  of  the  Church  is  in  the  greateft  Dan- 
ger, from  thofe  who  declare  the  moft  afteftionate 
Concern  for  her  Welfare  and  Profperity  ;  when  the 
Fathers  of  the  Church  are  defamed,  by  thofe  who 
pretend  the  greateft  Reverence  for  the  Epifcopal 
Order;  and  when  her  Majefty's  happy  Admini- 
ftration  is  publlckly  vilified  and  expofed,  in  the 
moft  audacious  and  infolent  manner  ;  where  fhould 
the  Commons  apply  for  Juftice,  but  to  this  Su- 
pream  Judicature?  Or  where  could  they  expeft  an 
adequate  Remedy  to  thefe  great  and  growing  Evils, 
but  in  full  Parliament  ? 

They  have  therefore  brought  this  great  Offender 
before  your  Lordfhips ;  and  have  the  higheft  Satif- 
faftion,  in  a  full  Aflurance  of  your  Lordfhips  im- 
partial Judgment. 

Mr.  Lechmere.  A  /f  Y  Lords,  the  Gentlemen  who 
J.VJ.  have  nov;'  fpoke  before  mcj 
have  gone  through  the  Subftance  of  the  Reply  to 
this  firft  Article :  They  have  fhewn  to  your  Lord- 
fhips the  Weaknefs  and  Vanity  of  the  Defence, 
which  has  been  made  to  it ;  and  have  fully  re-afferted 
this  Part  of  our  Charge,  by  which  Dodor  Sacheve- 
reU  ftands  accufed,  in  the  Name  of  the  Commons 
of  Great  Britain^  of  condemning  the  Neceflary 
Means  ufed  to  bring  about  the  happy  Revolution. 

Your  Lordfhips  Confideration  of  this  Branch  o£ 
our  Impeachment,  and  of  what  has  been  offered  to 
you  in  Maintenance  of  it,  has,  doubtlels,  created  in 
your  Minds  an  ImprefTion  equal  to  its  Weight,  and 
to  the  many  great  Confequences  which  depend  up- 
on it:  But  we  perfuade  our  felves,  that  when  you 
refleft  on  the  Nature  and  Method  of  the  Defence, 
'twill  more  clearly  difcover  to  your  Lordfliips  and 
the  World,  how  neceiTary  a  Task  the  Commons 
have  taken  on  themfelves  in  this  Profecution ;  of 
what  high  Concern  it  is  to  her  Majefty  and  her 
Government,  and  to  our  common  Security,  that  this 
Fundamental  Queftion  fhould  receive  this  publick 
and  folemn  Difcullion ;  That  the  falfe  Zeal,  which 
the  difguifed  Enemies  of  her  Majefty's  Title  have 
the  Confidence  to  put  on,  by  endeavouring  to  cover 
the  worft  Defigns,  under  the  facred  Names  of  God 
and  Religion,  and  the  ftrongeft  Profellions  of  Loy- 
alty and  Allegiance,  may  be  brought  to  the  Teft,, 
and  the  true  Foundations  of  the  Safety  of  the  King- 
dom be  underftood  and  afferted. 

The  Part  afllgned  me  in  opening  the  Charge, 
leads  me  to  take  Notice  of  fome  Paflages  which 
have  fallen  from  the  Council ;  and  tho'  what  I  (hall 
firft  mention,  has  been  already  obferved  and  fully 
refuted,  yet  I  muft  beg  your  Patience  to  refume  ic 
a  little.  The  Gentleman  who  began  the  Defence, 
faid,  That  'twas  infifted  on  the  firft  Day  of  the 
Trial,   "That  the  Docio/  had  not  only  ajferted  the  utter 

Illegality  of    Keftflance    on   any    Pretence   lukat- 
10="  foever ;      hut   that    he    had    lihwife    declared 

himfelf,  "That  the  Revolution  was  not  fuch  a 
Cafe  as  ought  to  he  excepted  out  of  his  General  Rule^ 
and  this  he  faid,  he  denied ;  and  if  fuch  an  Ex- 
prejfion  cvuld  le  found  in  the  Dollar's  Sermon,  he 
fhould  think  m  Ptmifhment  too  great  for  him.  Your 
Lordfhips  could  not  but  obferve  the  Argument 
which  immediately  followed :  'Tts  one  thing,  fays 
he,  exprejly  to  (^rm  the  Revolution  is  fuch  a  Cafe 
as   ought  not  to   be  excepted,    and    another  thing  not 

to 
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10  male  thru  Exception.  You  were  told,  indeed,  m 
the  Bcf'inning  of  the  {lime  Difcourfe,  and  afterwards 
by  the  Dodor  himfelf,  That  his  general  AlTertion  of 
the  utter  Illegality  of  Refiftance  on  any  Pretence 
whatloever,  did  not  relate  to  the  Refiftance  ufed  to 
brint;  about  the  Pvevolution,  it  being  applied  to  the 
Supfeam  Legiflacive  Power,  to  which  no  Refiftance 
was  then  made,  the  Lords  and  Commons  joining  in 
it.  This,  my  Lords,  is  a  Meaning  which  the  Do- 
ftor  had  not  in  view  when  he  preached  the  Sermon  ; 
for,  by  obferving  the  Paftages,  you  will  find  that 
the  Words  Stipream  Poiuer,  are  no  Part  of  the  Af- 
fertion  of  the  utter  Illegality  of  Refiftance  on  any 
Pretence  whatfoever.  He  doth,  indeed,  affirm  un- 
conditional Obedience  to  the  Supream  Power  in  all 
Things  lawful,  but  the  Illegality  of  Refiftance  is  in- 
definitely and  univerially  afiirm'd,  and  not  reftrain'd 
to  the  Supream  Power.  'Tis  likewife  evident,  not 
only  from  his  mentioning  the  Cafe  of  the  Revolution, 
ivhich  was  the  Cafe  of  Refiftance  to  the  King,  as 
an  Objection  to  his  general  Rule  of  the  utter  Ille- 
qality  of  Refiftance,  bat  likewife  from  the  fubfe- 
quenr  Parts  of  the  fame  Paragraph,  that  the  Non- 
Refiftance  which  he  preached  up,  was  Non-Refiftance 
to  the  Supream  executive  Power;  and,  indeed,  this 
is  ftill  more  evident  from  the  Fallacy  of  that,  which 
is  offered  to  induce  your  Lordfhips  to  think  other- 
wife,  it  being  undeniable,  that  the  Lords  and  Com- 
mons did  not  join  in  that  Refiftance,  as  part  of  the 
Legiflative  and  Supream  Power,  but  as  part  of  the  col- 
leftive  Body  of  the  Nation.  This  Subterfuge,  fri- 
volous as  it  is,  being  foon  departed  from,  the  Ar- 
gument proceeded  upon  the  Suppofition,  that  the 
general  Alfertion  in  the  Sermon  was  to  beunderftood 
of  the  Supream  executive  Power.  I  return  there- 
fore to  the  Objection  as  ftated  before,  which  being 
delivered  with  uncommon  Oftentation,  your  Lord- 
lliips  will  allow  me  to  enter  into  the  Examination 
of  it.  I'he  SubjeBs  Obligation  to  an  unconditional 
Obedience  to  the  Stiprea?n  Power  in  all  things  Law- 
ful, and  the  utter  Illegality  of  P^ejlflance  on  any  Pre- 
tence tvhatfoever,  is  the  Dofioi^'s  general  Rule,  which 
he  affirms  to  be  the  Security  of  our  Government, 
and  the  Belief  of  this  the  ve>y  Pillar  on  which  it 
(lands.  Your  Lordfhips  may  here  obferve,  that  the 
Doctor,  in  delivering  his  general  Rule,  has  gone 
pretty  much  beyond  that  Apoftle  he  would  be 
thought  to  iniitate:  The  Apoftle  in  general  Terms 
enjoms  the  Duties  of  Obedience  and  Subjection  to 
the  higher  Powers,  not  mentioning  any  Exception, 
when  he  lays  down  thofe  Precepts.  The  Doctor 
goes  on,  and  his  next  Sentences  contain  a  general 
Oblervation,  That  the'  his  fundamental  Dodrine 
was  now  become  unfafhionable  and  exploded,  as  a 
dangerous  Tenet,  inconfiftent  with  the  Rights,  Li- 
berties, and  Property  of  the  People;  yet,  God  be 
thanked,  it  ftill  continued  to  be  the  Dodrine  both 
of  Church  and  State  :  And  then  follow  thefe  Words, 
Our  Adverfaries  think  they  effeBually  flop  our  Mouths, 
and  have  us  fare  and  unanfwerable  on  this  Point, 
ivhen  they  urge  the  Revolution  of  this  Day  in  their  De- 
fend. No  Body  can  doubt  what  Revolution  the 
Dodor  means,  nor,  that  under  the  Term  Revolu- 
tion, by  which  he  exprefles  the  Objedion  made  to 
the  general  Rule  of  Non-Refiftance,  he  meant  the 
Refiftance  fuppofed  to  be  made  at  that  Revolution. 
This  he  ftates,  as  the  unanfwerable  Objedion  made 
by  his  Adverlaries  to  his  Point,  to  his  Rule  of  Non- 
Refiftance  on  any  Pretence  whatfoever. 

If  your  Lordfliips  colled  the  Senfe  of  the  Para- 
graph thus  far,  ic  will  flmnd  "thus.  Thofe  Perfons 
who  explode  abfolute  Non-Refiftance  to  the  Prince 


as  a  Tenet  dangerous  to  Liberty  ;  in  Defence  of  that 
their  Opinion,  objed  to  us,  who  avow  this  Tenet 
as  the  honourable  and  diftinguifliing  Charaderiftick 
of  our  Church,  the  Reliftance  ufed  to  bring  about 
the  late  happy  Revolution,  as  an  Exception  out  of 
our  general  Rule  of  Non-Refiftance.  The  Dodor 
having  thus  laid  down  his  Rule  in  univerfal  Terms, 
and  exprefly  taken  Notice  of  the  Cafe  of  the  Rei'o- 
lution  as  an  Objedion  raifed  againft  it  by  other 
People ;  your  Lordftiips  are  next  to  confider  what 
becomes  of  this  Objedion ;  in  what  Manner  is  ic 
treated  by  him,  and  what  Judgment  does  he  pafs 
upon  it  ?  My  Lords,  The  Dodor  does  not  drop  the 
Objedion  without  confidering  it  further;  he  is  not 
Jilent  in  the  Matter;  he  doth  not  leave  this  as  an 
Exception  implied,  and  to  be  fuppofed  by  the  general 
Rule ;  he  proceeds  and  argues  exprefly  upon  it  for 
two  or  three  Sentences  together  :  The  Dodor's  Ex- 
preflions  in  this  Refpcd  alio  are  not  entirely  agreea- 
ble to  thofe  of  the  Apoftle.  In  the  next  Place,  Doth 
the  Dodor  yield  the  Objedion'  to  his  Adverfaries  ? 
Doth  he  allow  the  Refiftance  ufed  to  bring  about  the 
late  happy  Revolution  to  have  been  a  lawful  Refi- 
ftance, and  to  be  an  Exception  out  of  his  general  Rule? 
No,  my  Lords,  juft  the  contrary :  He  is  fo  lar  from 
agreeing  with  his  Adverfaries  in  this  Point,  or  giving 
way  to  the  Exception,  that  in  Vindication  of  the 
Revolution,  as  he  would  be  thought  to  fpeak,  he 
pronounces  thofe  who  make  the  Exception,  and 
contend  for  the  Lawfulnefs  of  that  Refiftance,  to  be 
Enemies  to  the  R.evolution  ;  and  that  Refiftance, 
which  the  Commons  alfert  to  be  the  neceflary  Means 
by  which  it  was  brought  about,  he  defcribes  to  be 
odious  Colours  caft  upon  the  Revolution.  In  his 
next  Sentence  he  infinuates.  That  there  was  no  Re- 
fiftance 'n  the  Revolution,  and  to  that  End,  mifre- 
prefents  his  late  Majefty  as  having  difclaimed  it; 
and  with  the  fame  Intent  likewife,  that  the  Parlia- 
ment fet  the  Crown  on  his  Head  on  no  other  Title 
than  of  the  Vacancy  of  the  Throne ;  and  ftill  the 
more  eftedually  to  delude  his  Hearers  into  the  Belief 
of  his  general  Alfertion,  grolly  and  ridiculously  per- 
verts the  Cenfure  paft  by  a  future  Parliament  upon 
the  Notion  of  Conqueft,  as  a  Condemnation  of 
that  Refiftance.  Having  thus  confidered  this  Ob- 
jedion of  the  Revolution,  and  the  following  Parts 
of  his  Paragraph  being  Expreffions  of  Triumph 
over  his  Adverfaries,  whofe  Objedion  he  would  be 
fuppofed  to  have  confuted,  towards  the  Clofe  of  ic 
he  ufes  thefe  Words,  as  his  Conclufion  and  Judg- 
ment upon  it:  In  flmt,  as  the  Englifti  Government 
can  never  be  fecure  on  any  other  Principles  but  ftriElly 
thofe  of  the  Church  of  England,  fo  he  will  be  bold  to 
fay,  &c.  His  general  Rule  of  Non- Refiftance  on 
any  Pretence  whatfoever  he  had  before  laid  down  as 
the  Dodrine  and  Principle  of  the  Church  ;  which, 
after  having  confidered  the  Cafe  of  the  Revolution 
as  an  imaginary  Exception  to  it,  he  re-aflerts  in 
thofe  Words.  And  what  clearer  Indication  can  your 
Lordftiips  receive  of  the  Dodor's  Intention  in  his 
general  Aflertion  ?  Can  your  Lordfhips,  or  any  Body- 
that  fhall  confider  the  Tenor  of  that  Part  of  his 
Difcourfb,  retain  any  Doubt  whether  he  has  plainly 
and  filly  declared  himfelf.  That  the  Refiftance  ufed 
to  bring  about  the  late  happy  Revolution  was  odious 
and  unjuftifiable,  and  not  to  be  excepted  out  of  his 
Fundamental  Rule  of  the  Illegality  of  Refiftance  on 
any  Pretence  whatfoexer  ?  And,  my  Lords,  Can  ic 
be  faid  that  this  Interpretation  of  his  Difcourfe  is 
ftrained  and  unnatural?  Is  this  Pact  of  our  Charge 
maintained  by  conjoining  diftant  and  independent  Paf- 
fages  ?   Or  is  not  the  Connexion  clear  and  neceflary, 
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and  the  Senfe  we  contend  for,  the  only  Senfe  the 
Words  can  properly  bear,  in  the  moft  candid  and 
genuine  Interpretation  of  them  ?  The  Gentleman, 
whofeObj'edion  from  theBarlhave  beenconlidering, 
faid,  'that  it  is  me  thing  expre/ly  to  affirm  that  the  Revo- 
lution is  not  to  be  excepted,  and  another  thing  not  to  jnake 
that  Exception.  But  tho'  the  Words  of  the  Sermon 
are  not  an  exprefs  and  lireral  Affirmation,  yet  if  this 
Conftruftion  appears  to  your  Lordfhips  to  be  necef- 
fary  and  certain,  they  will  be  taken  by  you  to  be  an 
ample  and  undeniable  Declaration  of  his  Mind  ;  and 
this  poor  Shift,  thus  emphatically  infilled  on  at  the 
Bar,  will  amount  to  no  more  than  what  the  Doftor 
had  before  faid  in  his  Anfwer  in  plainer  Words, 
That  he  had  not  maintained  the  Necefl'ary  Means 
to  be  Odious  and  Unjuftifiable,  becaufe  he  had 
not  made  ufe  of  thofe  very  Words. 

The  next  Paflage  which  I  (hall  obferve  to  your 
Lordfhips,  fell  from  the  Gentleman  who  fpoke  third 
in  Defence  of  this  Article  ;  his  Words  were 
lO"  thefe :  I  have  been  careful  and  exacl  in  col- 
lecting them,  "  One  Learned  Gentleman,  fays 
"  he,  did  obferve,  that  there  was  an  Original  Con- 
"  tract;  and  that  by  that  Concraft,  if  the  Executive 
"  Power  invaded  the  reft,  that  Contract  was  broke, 
"  and  the  People  difcharged  from  their  Allegiance ; 
"  but  he  did  not  think  fit  to  take  Notice  when  that 
"  Contraft  was  made.  I  would  fain  know,  whether 
"  it  was  before  Magna  Charta,  or  fince  ;  if  it  was 
"  before,  it  is  much  no  mention  was  made  of  it 
"  there,  for  that  has  been  always  looked  upon  as 
"  the  Great  Charter  of  the  Rights  of  the  People. 
"  Was  it  before  25  Ed.  3.?  Then  I  would  know, 
"  Whether  that  Contraft,  made  before  the  2^  Ed.  3. 
"  could  ever  difcharge  that  Ad:  which  was  made 
"  after  it  ?  If  it  doth  difcharge  the  Subje<5t  of  their 
"  Allegiance,  I  have  never  yet  known  it  pleaded 
"  to  any  Indidment  for  High  Treafon  upon  that 
"  Ad;  and  therefore,  'TjH the  Legijlature  fiaH  deter- 
mine -what  that  ContraEi  is,  and  what  Breach  of  it  fl}aU 
"  difcharge  the  Suhjecis  0}  their  Allegiance,  I  mufl  take 
"  Leave  to  fay,  that  Refiflance  fiands  ftil!  upon  the  Foot 
"  of  the  Statute  0/  25  Ed.  3. 

My  Lords,  The  Nature  and  Confequence  of  this 
Paflage  would  bear  a  much  more  ample  Confidera- 
tion,  than  my  Time  has  allowed  me  to  give  it,  or 
than  may  be  fit  to  trouble  your  Lordfhips  with  on 
this  Reply  ;  but  I  conceive  a  (hort  Notice  of  it,  and 
of  the  near  Relation  it  bears  to  the  Matter  now  be- 
fore you  in  Judgment,  may  yield  a  pretty  clear  Dif- 
covery  and  Explanation  of  the  whole.  But  the  Dift- 
ance  of  Time  fince  the  opening  of  the  Charge,  and 
the  many  palpable  Mifconflrudions  which  fome  of  the 
Council  have  allow'd  to  themfclves,  of  what  has  been 
offered  by  fome  of  us  in  behalf  of  the  Commons, 
makes  it  neceflary  for  me,  even  in  this  Particular,  to 
remind  your  Lordfhips  of  the  Connexion  of  the  Dif- 
courfe,  out  of  which  this  Obfervation  was  raifed. 
Your  Lordfhips  were  acquainted,  in  opening  the 
Charge,  wi::h  how  great  Caution,  and  with  what  un- 
feigned Regard  to  Her  Majefty  and  Her  Govern- 
ment, and  to  the  Duty  and  Allegiance  of  Her  Subjeds 
the  Commons  made  choice  of  the  Words  Neceffary 
Meam,  to  exprefs  the  Refiflance  that  was  made  ufe 
of  to  bring  about  the  Revolution,  and  with  the  con- 
demning of  which  the  Dodor  is  charged  by  this  Ar- 
ticle ;  not  doubting,  but  that  the  Honour  and  Juffice 
of  that  Refiflance,  from  the  NecefTity  of  that  Cafe, 
and  CO  which  alone  we  have  ftridly  confined  our 
felves,  when  duly  confidered,  would  confirm  and 
flrengthen,^  and  be  underflood  to  be,  an  effedual 
Security  of  the  Allegiance  of  the  Subjed  to  the 
Vol.  V.  . 


809 


Crown  of  this  Realm  in  every  other  Cafe,  where  there 
is  not  the  fame  NecefTity  ;  and  that  the  Right  of  the 
People  to  Self-defence,  and  Prefervation  of  their 
Liberties  by  Refiflance,  as  their  laft  Remedy,  is  the 
Refult  of  a  Cafe  of  fuch  NecefTity  only,  and  by 
which  the  Original  Contrad  between  King  and 
People  is  broke.  This  was  the  Principle  laid  down 
and  carried  thro'  all  that  was  faid  with  refped  to 
Allegiance,  and  on  which  Foundation,  in  the  Name, 
and  on  the  Behalf  of  all  the  Commons  of  Great  Bri- 
tain, W^e  alTert  and  juftify  that  Refiflance  by  which 
the  late  happy  Revolution  was  brough:  about.  When 
the  Gentleman  from  the  Bar  endeavoured  thus,  in  a 
ludicrous  manner,  to  explode  the  Original  Contrad 
between  the  King  and  People,  he  mufl  not  be  fuppofed 
to  be  ignorant,  that  thofe  very  Words  are  part  of 
the  Vote  of  the  Abdication,  the  Vote  of  both  Houfes 
of  Parliament,  at  the  Time  of  the  Revolution,  ante- 
cedent to  that  Settlement  of  the  Crown,  on  which 
Her  Majefty's  Parliamentary  Title  and  our  prefenc 
Eftablifliment  is  founded.  I  have  thought  it  necef- 
fary to  tranfcribe  that  Proceeding  from  your  Lord- 
fliips  Journals,  now  lying  on  your  Table,  and  will  ilatc 
it  to  you  as  I  have  taken  it  from  thence. 

Upon  the  Twenty  Ninth  of  "January,  1688.  A 
Meffage  was  brought  yi'0?«  the  Commons  by  Mr.  Hamb- 
den  and  others,  who  faid,  'The  Commons  taking  into  their 
Confideration  the  State  of  this  Kingdom,  had  pafs'd  a 
Vote,  to  which  they  defired  your  Lordfhips  Concurrence  ; 
which  Vote  was  as  follows;  Refolved,  That  King  James 
the  Second  having  endeavoured  to  fubvert  the  Conftitution 
of  the  Kingdom,  by  breaking  the  Original  ContraSi  between 
King  and  People  ;  and  by  Advice  ofjefuits  and  other  wicked 
Per  fans,  having  violated  the  Fundamental  Laws  of  this 
Kingdom  ;  and  having  withdrawn  himfelf  out  of  this 
Kingdom,  has  abdicated  the  Government.,  and  the  Throne 
is  thereby  become  Vacant.  Your  Lordfiiips  Houfe  Re- 
folved it  felf  into  a  Committee  of  the  whole  Houfe, 
and  the  Vote,  containing  in  it  divers  Particulars, 
upon  the  30th  Day  of  January,  was  confidered  by 
Paragraphs  ;  the  firft  of  which  was.  That  King 
James  the  Second  having  endeavoured  to  fubvert  the  Con- 
fiitiition  of  the  Kingdom,  by  breaking  the  Original  Con- 
traEi between  King  and  People  :  To  which  the  Com-" 
mittee,  and  the  Houfe  afterwards,  agreed  with- 
out any  Amendment.  Now,  when  it  appears  to 
your  Lordfhips  and  the  World,  that  breaking  the 
Original  ContraEi  between  King  and  People,  were  the 
Words  made  Choice  of  by  that  Houfe  of  Commons, 
with  the  greatefl  Deliberation  and  Judgment,  and 
approved  of  by  your  Lordfiiips,  in  that  firft  and 
fundamental  Step  made  towards  the  Re-eftabli(h- 
mcnt  of  the  Government,  which  had  received  fo 
great  a  Shock  from  the  evil  Councils  which  had 
been  given  to  that  unfortunate  Piince,  and  that 
they  are  ftated  in  that  Vote  as  a  Confequence  of  his 
endeavouring  to  fubvert  the  Conftitution  of  the 
Kingdom  ;  I  need  not  fay  how  much  the  Lawful- 
nefs  of  that  Refiftance,  which  had  been  before 
made  by  the  People,  and  which  is  now  the  imme- 
diate Queftion,  nay,  how  much  the  Juflice  of  the 
Revolution  it  felf  would  be  afteded  "by  a  Condem- 
nation of  that  Pofition  ;  And  what  Light  doth  it 
give  to  the  Qiieftion  now  before  your  Lordfiiips, 
when  at  your  Bar,  in  Defence  of  a  Perfon  accus'd 
by  the  Commons,  for  condemning  the  Neceflary 
Means  which  brought  about  the  Revolution,  yoa 
have  heard  that  Original  Contrad,  at  that  Time  fo 
folemnly  declared  to  be  a  Fundamental  Principle, 
publickly  denied,  ridicul'd,.  and  endeavoured  (in 
what  Manner  *tis  eafy  to  judge^  to  have  been 
ejxploded  ? 

5  L  My 
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My  Lords,  The  Truth  of  that  Pofition  has  its 
Foundation  in  the  Nature  and  Eflence  of  the  Confti- 
tution  of  our  Government,  and  it  vvillftaud  ib  long 
as   this  remains  ;  and   the  Sandion  it  has  received 
from  your  Lordfhips,  and  from  that  Houfe  of  Com- 
mons, who  had  with  fo  much  Wifdom  and  Bravery 
afferted  the  Rights  of  the  Kingdom  in  that  extraor- 
dinary Junfture,  and  who,  purfuant  to  that  Refolu- 
tion,  fettled  the  Crown  upon  Her  Sacred  Majefty, 
ought  to  render  it  indifputable,  fo  long  at   leaft  as 
that   Eftablifliment    is    preferved   to   us.     But  yet, 
could  I  think  it  feafonable  to  enter  into  it,  to  confider 
more  particularly  the  Nature  of  our  Government,  to 
dtaw  together  fome  of  the  many  inconceftable  Evi- 
dences of  its  Original  Freedom,  to  confider  the  Na- 
ture, Antiquity  and  Hiftory,  of  the  Coronation-Oath, 
and  the  Oath  of  Allegiance,  and  the  mutual  Obliga- 
tions and  Confequences   arifing  from  them  to  the 
Prince  and   People  :     Was  I  to  go  over  the  feveral 
Branches  that  make  up  the  ancient  Frame  of  our 
Government,  and  which  fpeak  and  exprefs  a  Con- 
fent  and  Compad  between  the  Prince  and  People  in 
their  Inftitution ;  and  was  I  to  obferve  that  infepara- 
ble  Relation  and  equal  Security  which  they  import 
between  the  Crown  and  the  Subjed,  and  which  are 
fo  many  infallible  Tokens  of  Original  Confent  ftampt 
upon  them  ;   the  Truth  and  Certainty  of  that  Pofi- 
tion of  an  Original  Contrad  between  the  King  and 
People,  might  belaid  down  to  your  Lordfliips  in  de- 
monftrative  Terms.    The  Gentleman  that  rais'd  this 
Obfervation,  foon  afterwards,  in  the  fame  Difcourfe, 
fuppos'd.  That  by  the  Original  Contrad,  the  Ori- 
ginal Conftitution  was  meant  ;   how  ftridly  proper 
that  Manner  of  fpeaking  might  be  found  to  be,  I  will 
not  now  determine  ;  yet  thus  much  may  with  Cer- 
tainty be  concluded.  That  the  denying  the  Original 
Contrad,  is  not  only  to  difavow  the  whole  Proceed- 
ing at  the  Time  of  the  Revolution,  but  to  renounce 
the  Conftitution  it  felf,  to  difclaim  thofe  many  and 
undeniable  Proofs  and  Teftimonies  of  it,  which  al- 
moft  every  Part  of  our  Hiftory,  our  Records,  and 
Memorials  of  Antiquity,  will  furnifti  :  To  deny  the 
Original  Contrad  of  Government,  is  to  contradid 
and  condemn  the  Voice  and  Tenor  of  all  our  Laws, 
of  every  Ad  of  the  Supreme  Legifiative  Power,  the 
Force  and  Efficacy  of  which  exifts  upon  the  Confent 
of  the  Crown,  Lords,  and  Commons,  and  are  there- 
fore fo  many  lafting  and  unerring  Proofs  of  that,  as 
the  Original  Foundation  of  that  Supreme  Power  ; 
'tis  not  only  to  oppofe  the  conftant  Judgment  of  all 
learned  Men,  who  have  underftood  and  wrote  im- 
partially of  our  Government,    but  even  the  Senfe 
of  many  of  thofe  Writings  which  have  been  pro- 
duced and  read  to  you  in  the  Dodor's  Defence,  and 
more  particularly  that  of  the  judicious  Mr.  Hooker  : 
To  deny   and  condemn  the  Original  Contrad  be- 
tween King  and  People,    what  other  Confequen- 
ces could  it  produce,  than  to  unhinge  the  Govern- 
ment,   and    to   deftroy    that    excellent    Ballance   of 
Power,  which  is  fecured  by  it,  and  by  which  it  has 
been  fo  long  preierved  ?  It  muft  weaken  the  ancient 
and  juft  Prerogatives  of  the  Crown,    fubvert  the 
Foundations  of  your  Lordftiips  Legifiative  and  Ju- 
cidial  Powers,  render  the  Parliamentary  Rights  of 
the  Commons  precarious  and  uncertain,  and  termi- 
nate at  length,  in  that  abfurd,  yet  dangerous  Opini- 
on, of  the   Patriarchal  Right,   which,   when   joined 
together  with  the  Dodrines  of  abfolute  and  unlimited 
Non-Refifiance,    and    unconditional   Obedience   of 
the  Subjed  to   their  Prince,   compleats  that  fatal 
Syftem,  which  has  been,  of  late,  fo  much  contended 
for,  towards  the  enflaving  Mankind. 


But  your  Lordfliips  will  confider  further,  what 
Ufe  and  Application  was  made  of  this  Paflage  by 
the  Council  ;  his  Conclufion  was,  T'hat  till  the  Legi- 
Jlature  Lad  determined  what  the  Contrail  was,  and  what 
Breach  oj  it  fiall  difcharge  the  SuhjeEis  of  thdir  Allegi- 
ance, be  took  Leave  to  fay,  that  Refijiance  ftill  flood  upon 
the  Foot  0/25  E.   3. 

My  Lords,  we  ftand  here  entrufted  to  maintain 
the  Charge  contained  in  our  Article,  to  alfert  the 
Juftice  of  that  Refiftance  only,  which  brought  about 
the  late  happy  Revolution  ;  and  that  being  the  Re- 
fiftance in  Queftion,  and  to  which  alone  we  have 
apply'd  our  ielves,  and  in  Support  of  which  the  O- 
riginal  Contrad  was  mentioned  ;  what  is  the  plain 
Eriglifi  of  this  Inference  drawn  from  the  denial  of 
it  ?  Does  it  not  amount  to  an  open  and  pofitive  De- 
claration from  the  Mouth  of  Dr.  Sacheverell's  Council, 
That  that  Refiftance  which  was  the  neceflary  Means 
us'd  to  bring  about  the  late  happy  Revolution,  in- 
ftead  of  being  an  Honourable  and  Lawful  Refiftance, 
was  an  Ad  of  Rebellion  and  High  Treafon  ? 

Having  confidered  thefe  Particulars,  I  beg  your 
Indulgence  to  make  a  few  Obfervations  on  the  Na- 
ture and  Method  of  the  Defence  to  this  Article  : 
Your  Lordfhips  will  remember,  tho'  it  feems  to  have 
been  totally  forgot  on  the  Prifoner's  Part,  that  the 
Maintenance  of  this  Article  has  not  refted  on  the 
Dodor's  general  Aflertion  alone,  but  upon  the  fol- 
lollwing  Paflages,  now  ftated  to  you  ;  from  whence 
we  have  undertaken  to  convince  your  Lordftiips, 
that  Dr.  Sacheverell  has  apply'd  that  general  Rule  of 
Non-Refiftance  to  the  particular  Cafe  of  the  Revo- 
lution ;  and  this  having  rendered  the  Independanc 
Confideration  of  the  general  Aflertion  wholly  im- 
material, when  you  afterwards  heard  the  Admiflions 
that  were  made  by  the  Council,  of  the  Legality  of 
the  Refiftance  us'd  to  bring  about  the  Revolution, 
your  Lordfliips  might  reafonably  have  expected,  thac 
the  only  Queftion  remaining  on  this  Article  would 
have  been.  How  far  thofe  fubfequent  Palfages  of  the 
Sermon  did  evince  the  Intent  of  the  general  Aflerti- 
on ?  But  tho'  the  Qiieftion  has  been  thus  plainly 
ftated  and  maintained,  and  the  Method  of  the  Do- 
dor's Vindication  thus  clearly  pointed  out  to  him, 
yet  how  little  has  been  faid  ?  How  little  Notice  has 
been  taken  of  this,  which  was  his  proper  Defence  ? 
The  Gentleman  who  began  the  Defence  has,  indeed, 
denied  the  Charge  of  this  Article  ,•  the  Force  of  that, 
and  of  his  Argunjent  which  followed,  have  been 
confidered  ;  but  if  your  Lordfliips  fliail  not  think  fit 
to  accept  that  fingle  Attempt  as  fufiicient  to  acquit: 
the  Prifoner,  (together  with  a  nervous  Obfervation 
of  the  Interpofition  of  fome  Lines  between  the  ge- 
neral Aflertion,  and  that  Sentence  wheie-n  the  Re- 
volution is  named)  how  much  will  your  Loidfliips 
find,  throughout  that  long  and  labour'd  Harangue, 
that  can  be  judged  by  you  at  all  material  to  the 
true  Queftion  before  you  ?  For  tho'  the  general  Do- 
drine  of  Non-Refiftance  ,  the  Dodrine  of  the 
Church  oi  England,  as  ftated  in  her  Homilies,  or 
elfewhere  delivered,  by  which  the  general  Duty  of 
Subjeds  to  the  Higher  Powers  is  taught,  be  owned 
to  be,  as  unqueftionably  it  is,  a  godly  and  wholfome 
Dodrine ;  tho'  this  general  Dodrine  has  been  con- 
ftantly  inculcated  by  the  Reverend  Fathers  of  the 
Church,  dead  and  living,  and  preached  by  them  as 
a  Prefervative  againft  the  Popifli  Dodrine  of  depo-  . 
fing  Princes,  and  as  the  ordinary  Rule  of  Obedience ; 
and,  tho'  the  fame  Dodrine  has  been  preached, 
maintained  and  avowed  by  our  moft  Orthodox  and 
able  Divines  from  the  Time  of  the  Reformation  ; 
and,  and  how  Innocent  a  Man  foever  Dodor  Sacheverell 
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had  been,  if,  v^ith  an  fmiefi  and  ■well-meant  Zeal,  he 
had  preached  che  fame  Doftrine,  in  the  fame  gene- 
ral Terms,  in  which  he  found  it  delivered  by   the 
Apoftles  of  Chrift,  as   taught  by  the  Homilies,  and 
the  Reverend  Fathers  of  our  Church,  and,  in  Imita- 
tion of  thofe  great  Examples,    had  only  prefs'd  the 
General  Duty  of  Obedience,    and  the  Illegality  of 
Refinance,  without  taking  Notice  of  any  Exception ; 
yet,  what  Excufe  can  be  derived,  to  the  Matter  now 
in  Queltion,  from  fuch  Conliderations  as  thefe,  in 
Favour  of  che  Dofior,  who  has  not  only  ailerted  the 
general  Rule  in  Terms  of  the  greateft  Latitude,  but 
has  exprefly  mention'd  and  difallow'd  the  Exception 
of  the  Refinance,  which  brought  about  the  Revolu- 
tion ?   And  whatever  is  the  Language  of  our  Laws, 
Repealed  or  in  Force,  wherein  the  fame  general  Duty 
of  Subjei5ts  is  ftated,  and  the  Rule  laid  down  to  them, 
as  Necell'ary  and  Fundamental  for  the  Safety  of  the 
Crown  and  Government,  and  the  Peace  of  the  King- 
dom, and  which  are  meant  to  enforce  and  fecure  their 
Civil  Obedience  in  ordinary  Cafes,    (but  which  no 
Body  will  fay  can  be  conflrued  to  extend  to  the  Cafe 
of  a  People  threatened   by  their  Prince  with  total 
Deftrudion,  the  utter  Subverfion  of  their  Laws,  and 
the  Lofs  of  their  Religion  and  Liberties,    to  a  Cafe 
of  the  laft  Neceffity,   (fuch  a  Cafe  as  the  Revolution 
luas^  yet  no  Ufe  can  poUibly  be  made  of  fuch  De- 
clarations in  our  Afts  of  Parliament   to  juftify  the 
Dodor,  who  by  his  general  Affertion,  has  not  only 
out- gone  even  thofe  general  Declarations,  but  has 
undeniably  applied  it  in  Condemnation  of  the  Cafe 
of  the  Revolution,  which  is  the  Charge  of  this  Article. 
Your  Lordfhips  will  allow  me  to  obferve  yet  a  lit- 
tle farther  ;  The  Nature  of  this  Article  appearing 
to  every  Body  to  be  of  that  near  Concern  to  Her 
Majefty  and  Her  Government,  you  have,  indeed, 
heard  very  warm  and  pachetick  Expreflions  of  Loy- 
alty,  of  very  tender  and  dutiful  Regard  to  Her 
Majefty's  Title,  and  much  Labour  and  Vehemence 
was  ufed  to  perfuade  your  Lordfhips  into  a  Belief 
of  this  :    But  yet,  your  Lordfliips  could  not  but  ob- 
ferve, where  the  real  Strefs  and  Force  of  the  Argu- 
ment was  placed,    and  where  it  center "d  at  laft  ; 
your  Lordfliips  will  find,  the  great  Effort  was  made 
to  eftablifh  the  general  Doftrine  of  Non-Refiftance, 
to  inculcate  this,  in  Terms  of  the  largeft  Extent, 
in  the  fame  univerfal  Terms,   wherein    the  Doftor 
has  delivered  it,  and  than  which  I  am  at  a  Lofs  to 
find   Words  that  can   extend  it  further  :    If  your 
Lordfhips  fbould  think  fit  to  look  back,  with  parti- 
cular Exaftnefs,  upon  the  feveral  Difcourfes  which 
have  been  made  from  the  Bar  on  this  Article,  and, 
for  your  more  accurate  Judgment,  (hall  think  pro- 
per to  lay  them  together,  and  obferve  their  Con- 
fiftency  ;    and  if,  from  fuch    an  Examination,   you 
(houid  fee  Caufe  to  compare  that  which  was  firft 
delivered,     with   that  which  was   afterwards  ffoke 
by  the  Doftor  himfelf,   (for,   my  Lords,   between 
them  the  Refemblance  feems  to  be  the  neareft,  and 
the  Difference  between  them  in  the  Notions  of  Allegiance 
but   very  fmall),   your  Lord(hips  may   perhaps,    in 
a  great  Meafure,  colled  from  thence  the  true  Ge- 
nius of  this  Defence.     Your  Lordlhips  will  obferve, 
in  how   different   a   Manner,    with   what   different 
Zeal,    the    main   Points   in    Agitation    have    been 
handled  by  them ;   I  mean,   the  Juftice  of  the  Re- 
fiftance,  which  brought  about  the  Revolution,   and 
the  general  Doftrine  of  Non-Refiftance.    It  has  al- 
ready been  obferved  to  you,  that  the  Doflor  him- 
felf made   no  Admiffions    concerning    the   Lawful- 
nefs  of  that  Refiftance,   but  has  tis'd  Exprejpons  of 
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due  Regard  to  the  Proteftant  Succeffion ;  The  Gen- 
tleman, who  opcn'd  the  Defence,  it  being,  it  feems, 
of  no  Confequence  to  the  prefent  Occafion,  came  to 
no  Declaration  in  this  Point  of  che  Proteftant  Suc- 
ceffion  ;_  But,  as  to  the  Honour  and  Juftice  of  the 
Revolution,  his  Approaches  are  nearer  :  He  has 
acquainted  your  Lordfhips,  That  there  is  7wthing 
further  from  our  Hearts,  nor  any  T'hing  kfs  Neceffary 
for  our  Defence,  than  for  us  to  call  in  Queftion  the  Ju- 
ftice of  the  Revolution.  At  another  Time,  he  delivered 
himfelf  in  general  Terms  :  Such  a  Cafe,  (that  is  a  Cafe 
of  Neceffity,  a  Cafe  never  to  be  mentioned,  but  to  be 
fuppofed  and  implied)  the  Revolution  ivas :  But,  in  o~ 
ther  Parts  of  the  fame  Difcourfe,  the  Expreffions 
even  concerning  the  Revolution  will  be  found  to  be 
more  referv'd  and  wary,  and  always  foften'd  with 
fome  faving  Particle  :  Thus  fliy  and  tender  at  the 
beft,  have  the  Admiffions  been  from  Two  Difcourfes, 
of  the  Lawfulnefs  of  that  Refiftance  which  brought 
about  the  late  Happy  Revolution  :  But  as  for  the 
Doftrine  of  Abfolute,  Unlimited  Non-Refiftance,  by 
which,  ifitbenotan  Erroneous  Doftrine,  the  Ju- 
ftice of  the  Refiftance,  which  was  the  neceffary  Means 
that  brought  about  the  Revolution,  (and  in  purfu- 
ance  of  which,  the  Crown  was  fettled  on  Her  Ma- 
jefty and  the  Proteftant  Line)  muft  for  ever  remain 
condemn'd.  What  Fervency  and  Copioufnefs  of 
Expreffion  was  ufed  to  eftablifii  that  >  What  Cau- 
tions have  appear'd  to  guard  and  fecure  this  Doftrine 
as  inviolable  >  How  often,  and  with  what  Zeal  was 
it  inculcated,  that  the  general  Doftrine,  was  that 
Doftrine  which  alone  was  to  be  preached  and 
preffed  >  The  Exception,  The  Cafe  of  Neceffity,  the 
Cafe  of  the  Revolution,  the  only  Cafe  contended  for, 
was  not  fit  to  be  mentioned  :  The  Doftor's  general 
Rule  was  that  alone,  which  was  proper  to  be  incul= 
tated  and  believed  ;  the  excepted  Cafe  never  to  be 
ftated,  but  to  be  fuppos'd  or  imply'd,  and  to  be  lefi 
to  jufiify  it  f elf. 

My  Lords,  How  comes  it  to  pafs,   that  fo  little 
Concern  has  been  (hewn,  in  the  Courfe  of  this  De- 
bate from  the  Bar,   to  that  which  was  the  proper 
Defence  of  the  Criminal,  to  clear   the  Paffages  of 
his  Sermon    from  the  noxious  Meaning    they   had 
been  (hewn  to  bear  ?  How  comes  it  to  pafs,  that  the 
Honour  and  Juftice  of  the  Pvevolution  is  thus  ten- 
derly acknowledged  ;  but  yet  all  that  has  been  faid 
to  fupport   it,  has  by  this  Gentleman  been  endea- 
voured to  be  enervated,  and  at  the  fame  Time  the 
extremeftZeal  (hewn  to  eftablilh   the  general  Pofi- 
tion,   tho'  altogether  immaterial  ?    Til  once  more 
venture  at  a  charitable  Reconciliation  of  thofe  feemin<y 
Inconfiflencies  :    Upon  a  very  ftrift  and  minute  Re- 
colleftion,    your  Lord(hips    will    find   that  the  Re- 
ftflance,    the_  Neceffary  Means  ufed  to    bring    about 
the  Revolution,  is  never  once  acknowledged  in  thac 
firft   Difcourfe,    in    plain  and  exprefs  T'erms  :     The 
Cafe  of  Neceffity  in  general,  the  Cafe  of  the  Revolu- 
tion, was  fo  ambiguoufly  fpoke  of,  and  fo  skilfully  given 
up,  that,  by  the  kind  Help  of  fome  happy  DiflinElion,  when 
the Seafoni 5 proper, \\v\\\  be  eafy  to  retrieve  it.  Tho'  your 
Lordfhips  may  remember  fome  plaufible  Expreffions 
concerning  the  Juftice  of  the  Revolucion,  yet  you  will 
find  the  real  Conclufions  of  the  Difcourfe  tend  to  con- 
demn it ;  and  fuch  remarkable  Inftances  chofen,  fuch 
as  the  Cafe  of  the  Two  Spencers,  which,  being  applied 
to  the  Cafe  of  the  Revolution,  reprefent  its  principles 
damnable,  its  Confequences  deteftable,  and  the  Af- 
fertors  of  it  deferving  Banifliment ;   Your  Lord(hips 
will  find  the  Argument  lo  well  adjufted  to  the  7min 
Point  in  view,   to  eftabli(h  the  flavifh  Doftrine  of 
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Ahfolnte,  UnUmhed,  Non-Refiflame  thar,  if  the  worft 
(liould  happen,  even  that  againft  uhuh  we  are  now 
contei-idin<^,  the  judicious  Relerves  that  Gentleman 
has  uled°on  the  Point  in  Qiieftion,  and  the  real 
Service  he  may  be  thought  to  have  done  to  that 
flavifl)  Doctrine,  may,  in  due  Time,  raife  a  Merit 
in  Favour  of  ail  its  Confequences. 

But,  as  nn  undeniable  Evidence  oi  a  Jincere  AffeEliun 
to  the'Cafe  of  NecelTity,  the  Cafe  of  the  Revolution, 
let  nie  put  your  Lordfliips  in  mind  of  the  Paffage 
quoted  from  Mr.  Pym  in  his  Declaration  againft  Do- 
Siox  Mamuarmg :    The  Doftrine  preached  in  thole 
Days,  and  for  which  he  was  impeached  by  the  Com- 
mons,' was,  The  attributing  an  Abfolute  Power  to  the 
KintT  over  the  Property  of  the  Subjeft,  tho  with  feme 
deceitful  Limitations,  as  that  of  extreme  and  urgent 
NecelTity.     Mr,  Pjjn  had    fiiewn    the   Vanity   and 
Fruitlefsnefs  of  that  Limitation,  it  being  left  to  the 
Prince  to  determine  what  is  an  urgent  and  prefling 
Neceffity  :   And  to  reprefent  the  Danger  of  fuch  a 
Cafe,  of  allowing  any  Exception  upon  any  Pretence, 
even  that  of  extreme  Neceffity,   he  cites  the  Charter 
of  Lewis  10.  of  F,-ance  to  the  Dutchy  of  No-nnandy, 
wherein  that  Prince  having  acknowledged  the  Fran- 
chifes  of  the  Dutchy,    and  granted  to  them,  that 
for  ever  afterwards  they  (hould  be  free  from  all  Ex- 
aftions  from  him  and  his  Succeflbrs,    thefe  Words 
followed,  tmlefs  great  Neceffity  required  :  which  fmall 
Exception,  Mr.  Pym  obferved,  had  in  Time  devoured 
all  their  Immunities.   Mr.  Pym,\a  that  Speech,  argu- 
ing againft  the  Pofition  advanc'd  by  Doftor  Mmrwa- 
ring,  condemns  the  leaft  Pretence  of  any  Exception  : 
The  Gentleman,  who  quoted  this  Paflage  from  him, 
having  endeavoured  tc  eftablilh  his  general  Doftrine 
of  Abfolute  Non-Refiftance,  the  Doftrine  preached 
by  Dr.  Sacheverell,  and  having  (hewn  the  Danger  of 
mentioning  any  Exception  to  it,  even  that  of  the  Cafe 
of  Neceffity,  &nd.  fuch  a  Cafe,  he  had  before  told  your 
Lordfhips,    the  Revolution  was,   concludes  from  that 
Inftance,  that  fuch  Exceptions  would  in  Time  devour 
all   Allegiance.     This,    my   Lords,    hath    been  the 
Method,  thefe  have  been  the  Arguments  ufed  to  ac- 
quit the  Doftor,  to  (hew  the  Innocence  of  his  Inten- 
tion, and  that  there   was  no  Delign  either  in  his 
Sermon,  or  his  Defence,  to  condemn  the  Refiftance, 
the   uecejfary  Means    which  brought   about  the   late 
Happy  Revolution  ;  And  from  thefe  Obfervations 
you  may  poffibly  difcern  the  Confiffency  of  the  whole 
Defence.     I  beg  leave  only  to  turn  the  Cafe,  to  fup- 
pofe  a  Cafe  of  a  real  Defign  to  condemn  the  late 
glorious  Revolution,  and  all  the  happy  Confequences 
of  it  :   At  a  Time,    when   exprefs  Declarations  of 
fuch  a  wicked  and  traiterous  Intention  may  not  be 
judged  proper  ;  at  a  Time,  when  fome  plaufible  Ex- 
preffions  of  the  Juftice  of  it,  may  be  thought  Ufeful 
and  Neceflary  ;  and,  at  fuch  a  Time,  let  the  Illegality 
of  Refiftance  on  any  Pretence  whatfoever,    be  laid 
down  and  enforced  in  its  utmoft  Extent ;   let  the 
Danger  of  ftating  or  mentioning  any  Exception  to 
it,  be  ftrongly  inculcated  ;  let  the  Juftice  of  the  Ex- 
ception,  even  of  the  Cafe  of  Neceffity,  fuch  a  Cafe 
as  the  Revolution  was,  be  illuftrated  by  an  Inftance, 
wherein  'tis  exprefly  condemned  ;  and.  May  it  not 
be  faid,  "Tis  eafy  to  difcern  what  Spirit  fuch  a  Perfon 
is  of,  of  what  Party  he  is,  what  he  aims  at,  and  what 
he  intends  ;  that  he  has  not  been  fpeaking  in  Defence  of 
the  late  Revolution,  can't  be  looked  upon  to  have  been 
arguing  for  it,  and  to  /hew  the  Juftice  of  it,  but  was  co- 
vering the  Treajon  of  his  Heart,  and  under  Pretence  of 
jiift'fying  one  Revolution,  was  labouring  to  bring  about  ano- 
ther ;  But,  what  vain  Imaginations  muft  poftefs  thofe 
Minds,  which  can  flatter  theinfelves  into  a  Belief, 


that,  even  whilft  they  are  maintaining  Principles  that 
tend  moft  certainly  to  undermine  the  Foundation  of 
Her  Majefty's  Government,  and  the  Proteftant  Suc- 
ceffi.on,  the  moft  folemn  Proteftations  out  of  the  fame 
Mouth,  and  in  the  fame  Breath,  (hould  pafs  for  an 
Atonement  with  your  Lordlhips,  or  give  Satisfattion 
to  any  that  hear  them. 

My  Lords,  Your  Lordlhips  will  confider  the  evi- 
dent and  neceflary  Tendency  of  the  Doctrines,  which 
have  been  preached  by  the  Prifoner,  and  have  been 
again  aflerted,  though  not  openly  avowed,  in  their 
full  Extent  and  Confequence,  in  Defence  of  this 
Article.  The  Doftrine  of  Abfolute  Non-Reftfiance, 
the  condemning  the  Original  Contraft,  renouncing 
the  Ancient  Legal  Conftitution  of  the  Government, 
which  is  our  Title  to  our  Liberties,  are  Pofitions, 
which  can  have  no  better  Tendency,  than  to  fliake 
the  preient  Settlement  of  the  Crown,  and  our  pre- 
fent  Eii:abli(hment,  and  to  make  way  for  the  Pre- 
tence of  a  Natural  and  Divine  Right  of  Succeffion  : 
Are  not  thofe  the  Principles  taught,  and  avowed  by 
Papifts  and  Nonjurors,  and  whereon  their  Hopes  are 
founded  ?  And  are  they  more  VVholfome,  or  lefs 
Dangerous,  when  they  fall  from  the  Mouth,  or 
drop  from  the  Pen  of  the  Prifoner,  or  are  alTerted 
in  his  Defence,  tho'  gilded  over  with  fpecious  Pre- 
tences, and  under  the  Umbrage  of  a  true  Son  of  the 
Church  ?  If  thefe  Doftrines  of  Unlimited  Non- 
Reliftance,  of  a  fole  Hereditary  and  Divine  Right 
of  Succeffion  to  the  Crown,  are  the  very  Doftrines, 
on  the  Belief  of  which,  the  profefled  Enemies  of  Her 
Majefty  and  Her  Government,  inviolably  engage 
themfelves  againft  Her  Title,  and  againft  the  Prote- 
ftant Succeffion  ;  If  thefe  are  the  Tenets,  by  which, 
they  openly  condemn  the  late  Glorious  Revolution, 
and  all  its  Confequences  j  From  which  Part  of  this 
Defence  can  your  Lord(hips  coUeft  the  Innocence 
of  the  Prifoner  ?  By  what  way  of  Reafoning  can  it 
be  concluded,  that  the  fame  Opinions,  embraced  by 
this  Gentleman,  do  not  inevitably  engage  him  in  the 
fame  Intereft  ? 

c-  n  2>-  A  /T  Y  Lords,  It  is  my  Part  to 
Sir  Peter  King,    ]y|  ^^^^^   ^^  ^,^^   ^/^^^^^  ^^^^ 

has  been  given  by  the  Doftor,  to  the  Charge  of  the 
Commons  of  Great  Britain,  with  Relation  to  the 
Second  Article.  When  I  was  entrufted  by  the 
Commons  to  manage  this  Part  of  the  Charge,  I  both 
quoted  and  read  the  Pafl'ages  of  the  Sermon,  to 
make  good  that  Charge  ;  I  did  not  defire  that  any 
Thing  (hould  be  taken  upon  Truft,  nor  any  Thing 
received  againft  him,  but  what  appeared  from  his 
plain  exprefs  Words,  or  by  clear,  neceflary  and  un- 
avoidable Confequence.  Indeed ,  after  the  whole 
Sermon  had  been  read  by  the  Clerk,  I  thought  ic 
too  great  a  Trouble  to  your  Lordfliips,  to  have  the 
Clerk  read  over  the  particular  Paflages  again  at  the 
Table,  and  therefore  I  read  them  my  felf,  truly  and 
fairly,  as  they  were  in  his  Sermon  ;  and  if  I  had 
done  otherwife,  the  Doftor  and  his  Council  would 
have  fct  me  right.  I  agree  with  the  Doftor  and  his 
Council,  that  in  a  Cafe  of  this  Nature,  and  I  will 
{ay  further,  in  all  Cafes  whatfoever  relating  to 
Crimes,  the  Charge  muft  be  maintained  by  pofitive 
plain  Words,  or  neceflary  and  unavoidable  Infe- 
rence, fuch  as  no  reafonable  Man  can  withftand  the 
Light  of.  And  therefore,  if  there  was  nothing  in 
this  Cafe  but  dark  Hints,  ftrain'd  Innuendo's,  and 
forc'd  Conftruftions,  I  am  fure,  neither  the  Com- 
mons of  Great  Britain,  nor  my  felf,  would  appear 
before  your  Lordfliips  with  an  Attempt  to  make  out 
a  Charge  of  this  Nature ;   if  it  is  not  proved  by 

plain. 
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plain,  pofitive  and  exprefs  Words,  or  neceflary  and 
unavoidable  Inference,    I  am  fure  your  Lordftiips 
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much    to  punijh  and  reftrain,    as  the  Eccleji^ 


ftrate  as 
aflical. 

The  former  Part  is  relative  to  what  went  before; 
the  latter  Part  is  a  general  Aflfertion,  that  Heterodoxy 
in  the  DoElrines  of  the  Church  infers  Rebellion  and  High 
Ireafon  in  the  State. 

The  relative  Part  of  this  Claufe  has  Relation  to  the 

Several  Doftrines  mentioned  before  ;    among  whidi, 

"That  the  'Toleration  granted     one  of  the  Cafes  and  Inftances  of  falfe  Brotherhood  is. 


will  never  convict  him  ;  becaufe  it  would  not  be 
juft  and  right  fo  to  do.  It  is  a  perverting  of  Com- 
mon Jaftice  to  condem  a  Perfon  without  plain  and 
direfi:  Proof;  therefore  what  we  reprefent  to  your 
Lordfliips  is,  that  by  plain  and  clear  Paflages  in  his 
Sermon,    he  is  guilty  of  t]ie  Charge   in  the  Second 

Article,  of  maintaining,  _  _^ 

by  Law  is  unreaj'onahle,  and  the  Allowance  of  it  unwar-  he  affirming  that  the  Divine  Apoftolical  Infiitution  of  Er- 
rant able  ;  and  that  he  is  a  falfe  Brother  with  Relation  to  pifcopacy  is  a  Novel  Dotirine,  notfufficiently  warranted  by 
God,  Religion,  or  the  Church,  who  defends  Toleration,  Scripture  jzvhoeveraffrms  this,  is  guilty  of  an  Lmo-vaticn  or 
and  Liberty  of  Confcience.  Alteration  of  the  Articles  of  our  Church.  Now  the  Dif- 

When  the  Dodor  pat  in  his  Anfwer  to  this  Ar-  fenters  of  all  Sorts  univerfally  hold  this  Propofuion, 
tide,  he  had  not  found  out  that  there  was  a  Tolera-  and  they  are  exempted  from  fubfcribing  the  ^6th 
tion  granted  by    Law    to   the  Dilfenters  ;    but  his     Article,  which  aflerts  Epifcopacy  :  But,  faich  the  Do- 


Council  have  now  found  it  out,  and  they  do  agree, 
that  there  is  a  Toleration  granted  by  Law,  and  that 
it  is  that  Indulgence  which  is  contained  in  the  ACt 
made  in  the  Time  of  the  late  King  and  Queen  ;  but 
they  indft  at  the  fame  Time,  that  the  Doftor  in 
his  Sermon  has  not  condemned  or  cenfured  that  To- 
leration ;  they  fay  he  has  condemned  a  Toleration, 
but  they  infmuate  there  are  two  Tolerations  men- 
tioned in  his  Sermon,  the  one  a  Toleration  granted  hit  own  Order;  now  this  Allegation  is  true, 'as  it  (lands 
by  Law,  which  he  allows  and  approves  of ;  and  the  in  Page  8  ;  abfolutely  confidered  in  it  felf,  it  is  there 
other  a  general  unlimited  Toleration,  which  they  applied  to  one  in  Holy  Orders  ;  but  as'itftandsin 
admit  he  does  condemn;  fo  that  we  are  now  agreed  Relation  to  this  Claufe  in  Page  10.  it  is  a  general 
upon  the  Word  Toleration,  and  they  do  admit  that  Ailertion,  that  whofoever  innovates,  or  alters  that  Ar- 
^     "^  •-■  -"        ^yj^  ^j.  ^f^^  Church,  which  the  Diflenters  do,  ought  to 


ftor,  though  they  are  exempted,  yet  whofoever  af- 
ferts  this  Propofuion,  is  to  be  puni'flied  as  a  Traytor 
to  the  State,  as  well  as  an  Enemy  to  the  Church. 

The  Learned  Civilian  of  Council  for  the  Doftor 
fays,  that  the  reading  the  whole  Paflage  will  (how, 
that  it  was  not  intended  for  the  Dilfenters,  but  for 
one  in  Holy  Orders  ;  that  if  fuch  an  one  (hould 
maintain  this  Doftrine,  he  would  be  an  Apoflate  from 


he  doth  in  his  Sermon  Cenfure  and  Condemn  a  To 
Jeration  :  But,    fay  they,  it  is  not  the  Toleration 
granted  by 


Law,  becaufe  he  took  Care  in  his  Ser 
mon  that  his  general  Expreflions  (hould  not  be  mif- 
conftru'd,  and  put  in  this  exprefs  Caution  in  the 
2cth  Page  :  /  would  not  be  here  mifunderflood,  as  if  I 
intended  to  cnfi  the  leafi  invidious  RefieEiion  upon  that 
Indulgence  the  Government  has  condefcended  to  give 
'em,  which  I  am  fure  all  thofe  that  wifh  well  to  our 
Clmrch,  are  ready  to  grant  to  Confciences  truly  fcrupulous ; 
let  them  enjoy  it  in  the  full  Limits  the  Law  has  pre- 
fcribed.  This,  they  fay,  is  an  exprefs  and  full  De- 
claration of  his  Meaning,  that  he  is  not  againfl:  the 
particular  Toleration  granted  by  Law ;  and  therefore 
all  thofe  other  Paflages  in  his  Sermon  condemning 
Toleration,  are  to  be  applied  to  a  general  Tolera- 
tion, and  not  the  particular  Legal  one. 

When  I  made  out  this  Charge,  I  mentioned  this 
Caution  of  the  Dodor's,  but  at  the  fame  Time  fub- 
mitted  it,  whether  fuch  a  general  Expreffion  as  that 
is,  could  fcreen  him  froni  other  plain  Paflages  in 
which  he  has  condemned  the  Toleration  ;  if  in  other 
Places  he  has  condemned  it,  this  Caution  is  but 
Protefiatio  contra  fa^um  ;  an  oblique  Defamation 
may  be  as  Criminal  as  a  direct  one  :  In  the  common 
Cales  of  Scandal,  if  I  obliquely  defame  another,  and 
delcribe  him  fo,  that  it  is  impoflible  but  every  one 
mull:  knoiv  him,  it  is  no  Excufe  that  I  do  not  po- 
(itively  accule  him  ;  fo  that  the  Qiieftion  will  be, 
whether  the  Dodor  has  not  in  the  other  Paflages 
cited  againft  him,  plainly  cenfured  and  condemned 
the  Toleration  granted  by  Law. 

The  firft  Paffage  cited  out  of  his  Sermon,  to  prove 
this  Charge  upon  him,  was  in  the  loch  Page;  I 
trouble  your  Lord(hips  with  reading  it  again,  that 
I  may  be  fure  to  do  him  no  Injury;  the  Words  are. 
So  that  in  all  thofe  Cafes  before-inentioned,  whofoever 
pyefanes  to  innovate,  alter,  or  jnifreprefent  any  Point  in 
the  Articles  of  the  Faith  of  our  Church,  ought  to  be  ar- 
raigned as  a  Traytor  to  our  State  ;  Heterodoxy  in  the 
Doctrines  of  the  one,  naturally  producing,  and  almofi  ne- 
ccffarily  inferring  Rebellion  and  High  Treafon  in  the  other, 
and  confeqaanly  a  Crnne  that  concerns  the  Civil  Magi- 


be  arraigned  as  a  Traytor  to  the  State. 

Another  Anfwer  that  hath  been  given  hereto,  is,' 
That  the  Doftor  there  means  thofe  who  are  for  In- 
novations and  Alterations  in  Matters  of  Faith  ;  which 
can't  refpeft  the  Diflenters  or  their  Toleration,  be- 
caufe the  Diflenters  agree  with  tlie  Church  in  Mat- 
ters of  Faith,  and  differ  only  in  Matters  of  Difci- 
pline.     But  If  you  give  this  Turn  to  it,  it  alters  the 
Senfe  and  Meaning  of  the  Doflor  ;   for  he  is  not 
fpeaking  here  of  Matters  of  Faith,  in  Contradi(lin£i;ion 
to  Matters  of  Difcipline,  but  he  is  fpeaking  in  gene- 
ral of  the  Articles  of  Faith  of  our  Church;  whoever 
prefumes  in  any  of  the  Cafes  before-mentimed  to  innovate, 
alter,  or  mifreprefent  any  Point  in  the  Articles  of  the  Faith  of 
our  Church,  ought  to  be  arraigned  as  a  Traytor  to  the  State. 
Now  what  are  Articles  of  the  Faith  of  our  Church? 
Are  they  not  the  Thirty   Nine  Articles  ?    Are  not 
they  the  Articles   of  the  Faith  and  Religion  of  the 
Church  ?  Doth  not  the  Thirty  Sixth  Canon  exprefly 
require  the  Clergy  to  fubfcribe  willingly,  and  ex  ani- 
mo,  that  all  and  every  the  Articles  of  R.eligion,  be- 
ing in  Number  Thirty  Nine,   are  agreeable  to  the 
Word  of  God  >  Now  if  the  Thirty  Nine  Articles  be 
the  Articles  of  Faith  of  our  Church,  and  the  Diflent- 
ers disbelieve  the  Thirty  Sixth  Article  ;  and  if  for 
that  Innovation  or  Alteration  they  are  to  be  arraign'd 
as  Traytors  to  the  State,    what  then  is  become  of 
the  Toleration,    that    exempts  them  from  the  Pe- 
nalties, and  from  fubfcribing  the  faid  Thirty  Sixth 
Article  ? 

As  to  the  general  Propofition  immediately  follow- 
ing in   the  fame  Claufe,  wV..   Heterodoxy  in  the  Do- 
Elrine  of  the    one,    naturally  producing,  and  ahnofl  ne~ 
ceffarily   inferring   Rebellion    and  High    Treafon   in    the 
other,  and  conjequently  a  Crime   that  concerns  the   Civil 
Magiflrate   as    much   to    punif}    and   reflrain,    as    the 
Ecclefiaftical ;    I  don't  remember  that  any  Anfwer 
vvhatfoever  was  given  to  it  by  the  Dodior  or  his 
Council.      And   I  pray    your  Lordfiiips  caft    your 
Eyes  on  this,    and  fee  here  is  an  Affirmation,   thac 
any  different  Opinion  in  any  of  the  Articles  of  the 
Church,   is  a  Crime  againft  the  State.    Now  all 

the 
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the  Diflenters  are  exempted  by  die  Ad  of  Toleration 
from  fubfcribing  Three  Articles  and  an  hs^t,  others 
froiTi  Four  and  an  half,  and  others  from  all.  And 
u'hen  this  Aft  grants  them  all  thefe  Exemptions, 
Ihall  it  be  affirmed  that  this  Heterodoxy  allowed  by 
that  Aft  is  High  Trealon  and  Rebellion,  and  that 
they  ought  to  be  arraigned  as  Trayto^rs  ?  I  iubmit 
to  every  ones  Judgment,  whether  any  Thing  can  be 
more  plain  againfl  the  Toleration  than  this. 

The  next  Pallage  cited  out  of  his  Sermon,  to 
prove  the  Charge  of  the  Second  Article,  is  in  the 
i6xh  and  17th  Pages  ;  PVhat  could  net  he  gained  by 
Comprehenfim  and  Tolevation,  mufl  he  brought  about  by 
Moderation  and  Oaafional  Confomnty  ;  that  is,  what  they 
could  not  do  by  open  l^tJence,  they  -will  not  fail  by  fecret 
Ti-eacheyy  to  accomplifh.  If  the  Cbiivch  cant  be  pull'd 
down,  it  may  be  blown  up  ;  and  no  Matter  with  thefe 
Men  how  'tis  deflroyed,  fo  that  it  is  deftroyed. 

My  Lords,  Here  is  an  Affirmation,  that  Tolera- 
tion was  doing  open  Violence  to  the  Church,  that 
the  Falfe  Brethren  had  a  Defign  by  Toleration   to 
pull  down  the  Church.     Now  the  Anfwer  given  to 
this  by  one  of  the  Council,  is  what  one  can   fcarce 
ima"ine  he  was  ferious  in,    viz..  That  this  doth  not 
iuggeft  the  Toleration  to  be  unreafonable,  or  the 
Allowance  of  it  unwarrantable,  but  that  it  is  rather 
a  Commendation  of  the  Toleration,  becaufe  it  fhews 
that  it  could  not  do  the  Church  any  Hurt,  it  could 
not  pull  down  the  Church,  and  therefore  they  have 
found   out   a   more    peftilent  Way,    of  Occafional 
Conformity  and  Moderation.     But  all  that  can  be 
coUefted  from  hence,  is,    that  Toleration  is  a  lefs 
fuccefsful  Evil  than  Moderation  :    Toleration  was  a 
ftorming  the  Church  by  Violence,  and  an  endeavour- 
ing to  pull  it  down  ;  but  though,  by  the  good  Pro- 
vidence of  God,   it   hath  not  been  fo  fuccefsful  an 
Evil  as  Moderation,  which  is  a  Secret  Treachery 
to  undermine  the  Church,  and  blow  it  up,   yet  it  is 
an  Evil  :    And  to  fuppofe  the  Church  to  be  either 
pull'd  down,  or  blown  up,  which  way  foever  it  be 
done,  it  is  fo  great  an  Evil,  that  every  Member  of 
the  Church  muft  be  for  preventing  it,    and  ufing 
all  his  Endeavours  to  prevent  both  thofe  Evils  ;  and 
therefore  to  reprefent  Toleration  to  be  fuch  an  Evil 
to  the  Church,    as  to    be  doing  open  Violence  to 
the   Church ,   and   pulling   it    down,    is  an    undue 
Refleftion  on  the  Fathers  of  the  Church,  and  on 
that  Parhament  that  granted  that  Toleration,  as  if 
they   concurr'd    in  Endeavours    to  pull    down    the 
Church,  and  deftroy  it. 

Another  PalTage,  in  Page  14.  of  the  Sermon,  was 
cited  by  the  Council  of  the  other  Side,  as  a  Paflage 
cited  by  me  to  make  out  the  Charge  againfl:  the 
Doftor  ;  but  herein  they  miftook  me,  it  was  not 
cited  by  me  for  that  Purpofe,  but  to  (hew  that  the 
Doftor  underftood  the  Aft  of  Indulgence  to  be  a 
Toleration  ;  and  the  Paifage  was  this,  Certainly  the 
'Toleration  was  never  intended  to  indulge  and  cherifi 
fuch  Monfters  and  Vipers  in  our  Bofo?n,  that  fatter 
their  Peflilence  at  Noon-day,  and  will  rend,  diftraEi  and 
confound  the  firmejl  and  heft  fettled  Conftitution  in  the 
World. 

I  cited  this  Paflage  to  (hew,  that  the  Dodor 
himfelf,  at  the  Time  he  preached  this  Sermon, 
knew  what  was  meant  by  the  Toleration  ;  and  it 
plainly  prove  it,  and  the  Doftor  himfelf  doth  not 
now  ddbwn  it.  But  as  to  the  Propohtion  it  felf  con- 
tained in  that  Part  of  his  Sermon,  I  agree  with  him 
that  the  Toleration  was  not  intended,  and  I  hope 
will  never  be  made  ufe  of,  to  fupport  Atheifm, 
Deifm,  Tritheli'm,  or  any  fuch  Monfters  and  Vipers, 
but  only  ditVenting  Proteftants. 


The  next  Paflage  I  cited  was  in  the  8th  Page. 
If  upon  all  OccaJioHS  to  comply  with  tl"  Dijfenters,  both 
:n  publick  and  private  j^ffairs,  as  Perjras  of  tender  Cvn~ 
fcieme  and  Piety,  to  promote  their  Interefts  in  Eletiions, 
to  jneak  to  them  for  Places,  and  Preferments,  to  defend 
Toleration  and  Liberty  of  Confcience  ;  and  under  the  Pre- 
tence oj  Moderation,  to  excufe  their  Separation,  and  lay 
the  Fault  upon  the  true  Sons  of  the  Church,  for  carrying 
Matters  too  high  ;  if  to  court  the  Fanaticks  in  private, 
and  to  hear  'ejn  xvith  Patience,  if  not  /Approbation,  rail 
at  and  blafphcme  the  Church,  and  upon  Oicajion  to 
juftify  the  Kings  Murder  •  if  to  flatter  both  Dead 
and  Living  in  their  Vices,  and  to  tell  the  IVorldy 
that  if  they  had  IVit,  and  Money  enough,  they  need 
no  Repentance,  and  that  only  Fools  and  Beggars  can 
be  damn'd  ;  and  if  thefe,  I  fay,  are  the  modi[h  andfa- 
flyionable  Critericns  of  a  true  Church-man,  God  de~ 
liver  us  all  from  fuch  Falfe  Brethren.  So  that  here 
the  Dodor  makes  it  one  of  the  Characters  of  a 
Falfe  Brother  to  defend  Toleration,  and  Liberty  o£ 
Confcience.  t  l  ;•;. 

The  Anfwer  given  to  it  is  this,  That  where  the 
Doftor  blames  thofe  that  defend  Toleration,  it  is 
not  thofe  that  defend  that  only  and  fingly,  and  do 
no  other  Thing,  but  they  muft  at  the  fame  Time 
not  only  defend  Toleration,  but  excufe  the  Separa- 
tion, not  by  Reafon  of  the  Toleration,  but  by  laying 
the  Fault  on  the  Sons  of  the  Church  for  cartying  Things 
too  high  :  He  don't  blame  them  that  barely  juftify 
Toleration,  unlefs  they  fall  too  on  the  Sons  of  the 
Church  for  carrying  1  hings  too  high.  But  whether 
or  no  that  Place  is  capable  of  fuch  an  Interpre- 
tation, your  Lordfliips  will  be  the  beft  Judges, 
by  looking  on  the  Place ,  and  confidering  whe- 
ther any  Two  of  thofe  Charaders  are  to  be  united 
in  any  one  Perfon  to  make  him  a  Falfe  Brother. 
Whether  theie  feveral  Charaders  are  not  fo  many 
difterent  Criterions  of  Falfe  Brotherhood  ;  if  he 
does  defend  Toleration  and  Liberty  of  Confcience  ; 
if  he  does  excufe  their  Separation,  and  lay  the 
Fault  upon  the  True  Sons  of  the  Church,  for  car- 
rying Matters  too  high,  &c.  They  are  all  difl"erenc 
Marks  of  Falfe  Brotherhood  ;  fo  that  whofoever 
defends  Liberty  of  Confcience,  and  the  Toleration, 
is  a  Falfe  Brother. 

It  was  alfo  anfwered.  That  in  the  Ad  of  Indul- 
gence there  are  a  great  many  Reftridions  i  and 
therefore  this  Paflage  muft  be  underftood  of  a  Tole- 
ration of  fuch  as  are  not  qualified  by  the  Ad  to  re- 
ceive it  :  And  for  that  end  the  Ad  was  read,  in 
which  are  feveral  Reftridions  ;  and  the  Tolerati- 
on is  not  unlimited,  but  to  Perfons  under  fuch  and 
fuch  Qualifications,  conforming  themfelves  to  the 
Rules  there  laid  down,  But  what  Foundation  is 
there  for  this  Anfwer  in  the  Paflage  it  felf  ?  Doth 
not  he  there  condemn  Toleration  generally  ?  Doth 
not  an  Univerfal  Indefinite  Proposition  include  all 
manner  of  Toleration,  whether  General  or  Special  > 
If  he  had  meant  it  in  this  reftrained  Senfe,  he 
Ihould  then  have  exprefs'd  himfelf.  That  he  that 
defends  Toleration,  except  fuch  Toleration  as  is  al- 
lowed by  Law,  is  a  Falfe  Brother  ;  but  not  doing 
fo,  but  exprefling  it  generally,  it  is  plain,  that  he 
has  condemned  that  Toleration  that  is  granted  by 
Law  :  And  it  is  fubmitted  to  your  Lordfliips,  that 
this  is  a  plain  Proof  againft  him  of  this  Article. 

The  next  Part"age,  is  that  relating  to  the  Perfidi- 
oufnefs  of  Archbifhop  Grindall,  in  deluding  Qiieen 
Eliz,abeth  to  the  Toleration  of  the  Genevian  Difci- 
pline  :  The  Dodor,  in  his  Anfwer,  did  conceive  he 
had  good  Authority  from  Hiftory  to  make  out  that 
Aflertion  ;  but  whether  he  had  or  no,  he  did  appre- 
hend 
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hentl  that  fach  Allertion  was  no  Proof  of  his  main- 
taining or  fuCTgefting,  that  the  prefent  Legal  Tolera- 
tion was  unrealbnable,  or  tlie  Allowance  of  it  un- 
warrantable. 

I  did,  in  making  out  the  Charge,  agree  with  the 
Doftor,  That  whecher  he  was,  or  was  not  miftaken 
in  that  FaS,  was  not  the  material  Point  in  Queftion  ; 
but  that  he  had  pat  it  on  the  right  Queftion,  Whe- 
ther that  Aflercion  (true  or  falfe)  relating  to  Arch- 
biflnop  Grindall,  was  a  Condemnation  of  the  Tolera- 
tion now  granted  by  Law?  To  that  I  principally  ap- 
plied my  I'elf,  to  fliew  that  that  Fad,  as  ftated  by 
the  Doctor,  was  a  Cenfure  of  the  Toleration  ;  not 
forgetting,  at  the  fame  Time,  to  fay  fomething  in 
Vindication  of  the  Memory  of  that  Great  Prelate. 

But  now,  the  Doctor's  Council  (in  their  Defence) 
have  in  a  great  n.eafure  quitted  the  true  Point  that  the 
Doftor  rightly  put  it  upon  in  his  Anfwer,  and  inftead 
of  endeavouring  to  fhew  that  this  is  no  Refledion  on 
the  Toleration,  have  rather  endeavoured  to  fhew,  that 
this  Fatt  of  the  Archbifliop  is  true  ;  That  the  Reafon 
of  his  Difgrace  was,  for  deluding  the  Queen  to  the 
Tol.;ration  of  the  Genevian  Difcipline,  and  for  giving 
up  the  Difcipline  of  the  Church  :  That  at  that  Time, 
there  was  no  Law  to  indulge  any  Separation  from  the 
Church  ;  and  therefore  for  the  Head  of  the  Church, 
under  the  Qitcen,  to  give  up  the  Difcipline  of  the 
Church,  was  an  High  Crime  in  him  ;  and  tho'  it  be 
a  hanln  Term,  yet  it  was  true  to  c;ill  him  a  Perfidi- 
ous Prelate,  and  Falfe  Son  of  the  Church. 

For  this  End,  they  did  produce  and  read  Tu'o 
Letters  ;  the  one  from  Queen  Eliz^abeth,  to  the  Bi- 
ftiops  throughout  England,  for  fupprefllng  the  Exer- 
cife  called  Prophefpng,  and  the  other  of  the  Arch- 
bifliop  to  the  Council  ;  and  out  of  thefe  Two,  they 
fay,  there  is  Proof  out  of  the  Archbifliop's  own 
Mouth,  That  the  Reafon  why  he  was  under  a  Su- 
fpenfion,  was  for  deluding  Her  Majefty  to  permit  a 
Toleration  of  the  Genevian  Difcipline  ;  and  that  he 
acknowledged  the  Juftice  of  his  Punifliment  for  that 
Crime.  And  they  farther  aggravate  it.  That  it 
would  be  an  invidious  Reflection  on  the  Chara- 
cter of  that  Glorious  Queen,  that  fhe  (hould  caufe 
an  Archbifhop  to  be  fufpended,  for  profecuting  'Ju- 
lio the  Italian  for  having  Two  Wives,  or  for  not 
giving  up  the  Palace  ar  Lambeth  to  the  Earl  of  Lei' 
cefier  :  As  it  I  had  infinuated,  or  could  have  ima- 
gined, that  the  apparent  vifible  Reafon  of  the 
Difgrace  of  the  Archbidiop,  were  thefe  Things  ! 
No  ;  it  can't  be  thought  I  meant  fo.  The  apparent 
vifible  Caufe  of  Grindall's  Difgrace  was,  no  doubt, 
the  Encouraging  of  the  Exercife  called  Prophefying ; 
and  Queen  EUz^abeth  knew  no  other  :  But  yet  the 
real  Spring  ,  the  Secret  Hiftory,  and  true  Reafon, 
was  the  Artifice  of  the  Earl  of  Lcicefler,  who  had 
the  greateft  Power  and  Credit  at  that  Time  with 
the  Qiieen.  The  good  Archbidiop  had,  by  his 
Frofecution  of  '[fuUo  the  Italian  Phyfician,  and  by 
hii  Refufal  to  alienate  Lambeth,  offended  this  Great 
Earl,  who  thereupon  meditates  Revenge  againft  him: 
And  knowing  the  Archbifliop  to  be  a  great  Fa- 
vourer and  Promoter  of  the  Exercifes  called  Prophe- 
fyings,  which  were  far  from  being  Conventicles,  or 
Parts  of  the  Genevian  Difcipline  ;  he  mifreprefents 
thefe  to  the  Queen,  and  by  thofe  Means  incens'd 
the  Queen  ;  and  the  Qiieen  was  angry  with  the 
Archbifliop,  only  upon  the  Account  of  thefe  Pro- 
phefyings.  But  thefe  MiiVeprefentations,  that  in- 
cens'd the  Queen,  had  not  been,  if  the  Archbi- 
fliop had  not  firft  incens'd  Leicefier  in  the  fore- 
mentioned  Two  Particulars,     To  make  this  out  to 
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be  the  Fad,  I  defire  your  Lordfiiips  Patience,  whilft 
I  refer  to  One  or  Two  Hiftories  of  good  Credit. 
Pulley,  in  the  Ninth  Book  of  his  Ecclefiaftical  Hiftory 
p.  130.  after  he  hath  recited  along  Letter  o{ Grin- 
dall's to  the  Qiieen  about  this  Matter,  thus  con- 
cludes :^  Alas  !  allin  vain:  Leicefter  had  fo  filled  Her 
Majefl/s  Ears  -with  Cojnplaints  againfl  him,  there  was  m 
Room  to  receive  his  Petition.  Indeed  Leicefter  cafl  a 
Covetous  Eye  on  L^mhtth- Houle,  alledging  as  good 
Arguments  for  his  obtaining  thereof,  as  evtr  were  urged 
by  Ahab  for  Naboth'j  Vineyard.  Now  Grindall,  th(/ 
generally  condefnned  for  Remifinefs  in  this  kind,  {parting 
with  more  fro?n  his  See,  than  ever  his  Succejfors  thank'd 
him  for)  fioutly  oppos'd  the  Alienating  of  this  his  Principal 
Palace,  and  made  the  Leiceftrian  Party  to  malice  him. 

This  is  as  exprefs  an  Account  as  can  be,  that  this 
was  one  of  the  Secret  Springs  of  that  Profecution  .- 
And  as  for  the  other.  That  he  carried  on  the  Pro- 
fecution againft  Julio,  that  is  taken  Notice  of  by 
the  fame  Author,  in  Page  i6j.  and  by  Ca?nbden,  in 
his  Hiftory  of  Queen  Elizabeth,  and  other  Authors  : 
So  that  the  true  fecret  Reafon  of  Grindall's  Dif- 
grace, was  not  for  Tolerating  the  Genevian  Difci- 
pline. And  indeed  it  would  be  a  Paradox,  that 
the  Earl  of  Leicefier,  who  was  the  Great  Patron  and 
Support  of  the  Puritans,  fliould  run  down  this  Arch- 
bifliop for  encouraging  of  Puritanifm.  Can  that 
be  thought  ?  No  :  It  lliews  plainly,  there  was  fome 
other  Reafon.  And  it  is  no  Refledion  on  Queen  E- 
liz^abeth,  that  fhe  was  deceived  by  the  Mifreprefen- 
tation  of  a  Perfon  on  whom  flie  entirely  relied. 
Princes  are  not  exempt  from  the  common  Frailties 
of  Human  Nature,  and  may  be  impofed  on  by  thofe 
whom  they  moft  truft. 

But,  my  Lords,  without  confidering  the  latent 
Caufes  of  his  Difgrace,  let  us  confider  the  vifible 
Caufe,  which  was  known  only  to  Queen  Eliz,a~ 
beth.  Do  the  Letters  (which  they  have  produced) 
prove,  that  the  Archbifliop  fuftei'd  for  deluding  the 
Qiieen  to  the  Toleration  of  the  Genevian  Difci- 
pline ?  It  appears  thereby,  that  Qieen  Elizabeth 
was  difpleafed  at  thofe  Exercifes  called  Prophefy~ 
ings,  which  the  Archbifliop  encouraged  and  fa- 
voured ;  but  it  is  a  great  Miftakq,  to  think,  that 
thofe  Prophejyings  were  Conventicles,  or  Aflem- 
blies  of  Puritans :  They  were  really  Meetings  of 
the  Parochial  Clergy  of  the  Church  of  England, 
(which  fince  have  been  called  Conferences,)  to  im- 
prove one  another  in  the  Expounding  of  the  Scrip- 
tures. The  Manner  of  thefe  Prophefyings  was  this  : 
The  Minifter  within  each  Arch-deaconry,  or  fome 
other  Precinft,  met  on  fome  Week-Day,  in  the  moft 
noted  Place  in  that  Precind ;  fome  Antient  Grave 
Minifter,  appointed  by  the  Bifliop,  did  prefide  : 
Then  every  Minifter  fucceffively  (the  youngeft  ftill 
beginning)  did  handle  fome  Text  of  Scripture,  fliew- 
ing  the  Senfe  of  the  Place,  the  Propriety  of  the 
Words,  the  Diverfity  of  Interpretation,  the  Virtues 
enjoined,  and  the  Vices  prohibed.  No  Layman  was 
ever  fuffered  to  fpeak,  nor  any  Clergyman,  unlefs 
firft  Licenfed  by  the  Bifliop.  This  was  that  which 
they  called  Prophefying,  and  continued  about  Two 
Hours  ;  and  then  the  Conclufion  was  with  a  Prayer 
for  the  Queen  and  all  Eftates,  as  is  appointed  by 
the  Book  of  Common-Prayer,  and  a  Pfalm.  Now 
can  any  one  think,  this  was  an  Encouragement  of 
the  Genevian  Difcipline  ? 

The  Parochial  Clergy  met  by  Confent  of  the 
Bifliop,  and  difcourfed  about  the  Meaning  of  fome 
Text  of  Scripture,  and  clofed  with  a  Prayer,  as  is 
appointed  in  the  Common-Prayer'Book,  and  with  ^ 

Pfalm  , 
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Pfalm  :  And  can  this  be  faid  to  be  encouraging  the 
Genevian  Difcipline  ?  Can  this  be  called  the  Holding^ 
of  Conventicles;  or  receding  from  the  Difcipline  of 
the  Church  ?  Nothing  like  it  :  Tho',  if  it  were,  it 
appears  by  the  LetteVs,  that  he  did  not  delude  the 
Queen  to  encourage  the  Genevian  Difcipline.  No  ; 
if  this  was  the  Genevian  Difcipline,  the  Queen  would 
not  be  deluded  by  him  ;  and  becaufe  he  would  not 
obey  the  Qiieen  in  fuppreffing  thefe  Propbefyings,  this 
was  the  apparent  Caufe  of  his  Difgrace. 

As  to  the  Letter,  becaufe  it  is  faid  the  Archbifliop 
owns  his  Crime;  how  does  he  do  it  ?  /  cant  deny, 
fays  he,  hut  that  I  have  been  Commanded,  both  by  the 
Qiieens  Maje/ly  Her  felf,  and  alfo  by  divers  of  your 
Honourable  Lordflnps  in  her  Name,  to  fupprefs  all  thofe 
Exercifes  within  my  P.ovince,  that  are  ccjnmonly  called 
Prophefjings.  He  did  not  deny  the  Queen  had  given 
him  that  Command,  or  that  he  did  not  comply  with 
it  :  But  faith  he,  /  do  protefi  before  God,  the  judge  of 
all  Hearts,  that  I  did  not  of  any  Stubbornefs  or  IVil- 
fulnefs  refufe  to  accomplif}  the  fame,  but  only  upon 
Confcience :  And  goes  on  and  (hews  the  Reafons 
on  which  that  Confcience  was  founded.  He  denied 
it  not  out  of  Stubbornefs  or  Difobedience,  but  out  of  a 
PerfwaJIon  vf  Confcience,  becaufe  he  found  it  profitable 
and  ufejul  to  the  Church.  Well,  how  did  he  be- 
have himfelf  under  this  ?  And  whereas,  fays  he,  / 
have  fuflained  the  Reflraint  of  my  Liberty,  and  Se- 
qiieflration  of  my  jurifiicJion,  now  by  the  Space  of  Six 
Months  ;  J  am  fo  far  from  repining  thereat,  or  think- 
ing  my  felf  injurioufly  or  hardly  dealt  withal  therein  at 
Her  Majejiy's  Hands,  that  I  do  thankfully  embrace,  and 
frankly,  with  all  Humility,  acknowledge  her  Princely, 
Gracious,  and  Rare  Clemency  toward  me ;  who  having 
Authority  and  Power  to  have  ufed  greater  and  fparper 
Severity  againfi  me,  and  for  good  Policy  and  Example 
thinking  it  fo  expedient,  hath  notwithflanding  dealt  fo 
mercifully,  mildly  and  gently  with  me. 

What  Language  more  becoming  a  grave  Prelate 
could  be  ufed  ?  He  patiently  fubmits  to  Her  Ma- 
iefty's  Authority,  neither  murmuring,  nor  obftinate  : 
But  there  being  a  fuperior  Obligation  of  Confcience, 
which  it  was  not  in  the  Power  of  any  Man  to  dif- 
pence  with,  he  thinks  himfelf  obliged,  as  a  true  Ex- 
ample to  all  Clergymen  and  others,  to  fubmit  to  the 
Dictates  of  his  Confcience  ;  but  ftill  with  Patience, 
Calmnefs  and  Obedience. 

Is  there  any  Thing  in  this,  that  looks  like  giving 
up  the  Interefts  of  the  Church  ?  Not  only  this  good 
Archbi(hop,  but  feveral  others  of  the  beft  Bifliops 
of  thofe  Times,  had  thofe  Exercifes  in  their  Dio- 
cefes,  and  concurr'd  with  him  in  the  Encouragement 
of  them.  And  can  it  be  thought,  that  thofe  Bi- 
fliops, who  were  Exiles  in  Queen  Mary's  Time,  and 
were  afterwards  the  Happy  and  Glorious  Inftru- 
ments,  under  God,  in  fettling  the  Liturgy  and  the 
Articles  of  the  Church,  were  for  giving  up  the  E- 
ftabhftimenc  of  the  Church,  by  introducing  that 
which  is  now  infinuated  to  be  the  Genevian  Difci- 
pline ?  But  thofe  Bilhops  then  thought,  it  was 
a  likely  way  to  make  an  Honeft,  Learned,  and  La- 
borious Clergy.  Is  tliere  any  thing  in  this,  to  occa- 
fion  the  callinr;  him  a  perfidious  Prelate  ?  A  perfi- 
dious Man,  istie  that  violates  his  Confcience,  to  ob- 
tain a  Temporal  End  ;  but  he  chofe  to  lofe  the 
Queen's  Favour,  rather  than  part  with  a  good  Con- 
fcience. 

I  never  found,  that  Archbifliop  GrindaU  was  ever 
fpoke  hardly  of  by  any  Engliflo  Divine  of  Credit,  till 
the  Time  of  Archbilhop  Laid  ;  and  then,  to  extol 
Archbifhop  Laud  for  an  aftive,  zealous  Prelate,  it 


became  the  Fafhion  to  run  down  his  Predeceffor, 
Abbot,  as  a  remifs  Man  ;  to  court  the  prefenr  Arch- 
bifhop, by  detrafting  from  the  Memory  of  the  laft. 
And,  to  carry  on  the  Compliment,  a  Parallel  was 
made  between  Archbifhop  GrindaU,  and  his  Succef- 
for  M^ntgift.  I  only  mention  this,  to  fhew  that  for 
a  long  Time  the  Memory  of  that  good  Archbifhop 
was  had  in  Efteem  ;  and  he  was  always  looked  upoa 
as  a  principal  Father  of  the  Reformation  of  the 
Church,  before  this  Time. 

But,  my  Lords,  it  is  now  Time  to  come  to  the 
main  Point  ;  and  that  is,  Whether  or  no  the  Do- 
(Sor's  Reprefentation  of  Archbifhop  GrindaU,  as  a 
Falfe  Son  of  the  Church,  and  a  perfidious  Prelate, 
for  doing  what  he  lays  to  his  Charge  j  and.  Whe- 
ther his  Commendation  of  Queen  Elizabeh,  for  the 
Refolution  flie  took  to  fupprefs  the  DilTenters,  and 
for  her  Prudence  in  Exercifing  Wholefome  Severities 
on  them,  whereby  the  Crown  fat  eafy  on  her  Head, 
be  a  Cenfure  or  Condemnation  of  the  prefent  Tole- 
ration ? 

As  to  this,  the  Council  for  the  Doflor  firfl:  fay. 
That  in  Queen  Eliz.r.be*h''s  Time,  Schifm  was  in  its 
Infancy  ;  the  Number  of  Diffenters  were  bur  few, 
and  therefore  the  Exerciling  of  Severities  at  that 
Time  was  whc'efome,  becaule  it  might  have  crufli- 
ed  them  in  their  Beginning,  and  prevented  the 
growing  Encroachments  of  thofe  Perfons  :  But  at 
the  Time  when  the  Ad  of  Toleration  was  made,  the 
DilTenters  were  increafed,  and  were  Polfeffors  o£ 
great  Property,  and  it  was  reafonable  to  grant  them 
a  Toleration  ;  for  it  might  be  a  Diflurbance  to  the 
State,  to  exercife  thofe  Severities  upon  them,  which 
might  have  been  fafely  done  in  the  Time  of  Queea 
Eliz,abeth,  when  Schifm  was  in  its  Infancy,  and  their 
Numbers  few  :  And  thence  they  infer,  that  what 
was  fpoken  of  the  Toleration  then,  can't  be  applied 
to  the  Toleration  now. 

My  Lords,  Suppofing  the  Fa£t  to  be  true,  thea 
it  follows,  that  the  Juftice  and  Reafonablenefs  of  the 
prefent  Toleration  depends  only  on  the  Strength 
and  Number  of  the  Diflenters  :  When  they  aro 
Strong  and  Numerous,  then  they  are  to  be  Tolera- 
ted and  Permitted  ;  but  when  their  Numbers  de- 
creafe,  and  it  fhall  be  alledged  that  they  are  but 
few,  then  they  are  to  be  cruflied,  and  the  wliole- 
fome  Severities  are  to  be  renewed  upon  them  again; 
notwithflanding  the  Preamble  of  the  Bill  to  pre- 
vent Occafional  Conformity,  which  lays,  "  That 
"  Perfecution  for  Confcience  only,  is  direftly  con- 
"  trary  to  the  Profeilion  of  the  Chriftian  Religion, 
"  and  particularly  to  the  Dodrine  of  the  Church  of 
"  England,  and  that  the  Ad  of  Toleration  ought  to 
"  be  inviolably  preferved".  If  it  ought  to  be  invio- 
lably preferved,  then,  whether  the  Diffenters  in 
England  be  more  or  lefs,  they  ought  to  be  Tolerated. 

This  brings  to  my  Mind  the  memorable  Edid 
that  was  Publifhed  by  the  French  King  for  reverfing 
the  Edid  oi  Nants,  in  OBober  1(^85.  the  Preamble 
of  which  Edid  recites,  "  That  by  reafon  of  the 
"  great  Troubles  and  Wars  occafioned  by  thofe  of 
"  the  Reformed  Religion,  his  Grandfather  Henry 
"  the  Fourth  had  given  them  Liberty  by  the  Edid 
'■  of  Nants,  retaining  notwithflanding  a  Defign  of 
"  bringing  all  back  again  to  the  Romifl)  Church  ; 
"  and  his  Father  and  himfelf  had  had  all  along  the 
"  fame  Defign  ;  and  that  in  his  Time  the  beft  and 
"  greateft  Part  of  the  Proteftants  were  Converted 
"  to  the  Catholick  Faith,  and  that  by  reafon  there- 
*'  of  the  Execution  of  that  Edid  was  become  of 
''  no  ufe  i  and  therefore,  entirely  to  wipe  out  the 
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*'  Memory  of  thofe  Troubles  and  Confufions  which 

the  Proteftants  had  occafioned,  he  thereby  Re- 
"  voked  tliat  Edict. 

May  it  not  be  faid  in  this  Cafe,  That  in  Qiieen 
Eliz,abetl's  Time,  becaufe  the  Number  of  Diflenters 
were  few,  therefore  thofe  Severities  were  good  ;  and 
that  when  the  Toleration-Aft  was  made,  there  were 
greater  Numbers,  and  therefore  thofe  Severities  were 
then  fit  to  be  taken  away  ;  but  now  the  Diflenters 
are  but  few  again,  therefore  it  may  be  fit  to  return 
to  thofe  Severities  again. 

Another  Anfwer  that  hath  been  given  is,  That  in 
Qiieen  Eltz,abetlh  Time  there  was  no  Toleration 
eftablifhed  by  Law,  and  all  the  Doctor  aimed  at 
was  to  excite  the  Magiftrates  to  put  the  Laws  in 
Execution  againft  fuch  Offenders  as  are  not  Exempted 
by  the  Toleration  Aft.  But  I  fubmit  to  your  Lord- 
(hips,  wliether  the  Words  are  capable  of  that  Liter- 
pretation.  Here  is  a  Commendation  of  the  Piety 
and  Zeal  of  Qiieen  Eliz^abeth^  who  refolved  entirely 
to  fupprefs  the  DilVenters,  and  (he  in  her  Prudence 
put  thofe  wholefome  Severities  in  Execution.  What 
thofe  wholefome  Severities  were,  your  Lordfhips  have 
been  told  ;  they  were  Hanging,  Burning,  Abjura- 
tion, Confifcation,  Imprifonment,  Lofs  of  Eftate, 
Liberty  and  Life  ;  I  fay  no  more  of  them  ;  but  I 
believe  there  is  not  one  Perfon  here,  but  if  thefe 
Severities  were  to  be  infliftedon  him,  would  be  far 
from  thinking  them  wholei'onie,  and  defire  to  be  ex- 
cufed  from  them.  I  would  not  be  thought  in  any 
thing  to  reflect  on  the  Memory  of  that  glorious 
Queen,  who  was  fo  eminent  an  Inftrument  of  God, 
to  deliver  this  Kingdom  from  Popery,  from  the 
Power  of  Spain,  and  to  fettle  the  Proteftant  Reli- 
gion among  us  ;  but  it  muft  be  confefs'd,  there  were 
thele  Spots  and  Blemifhes  in  her  Reign,  permitted 
by  God's  Providence  for  xvife  Ends  and  Purpofes  ; 
and  this  fhould  raife  our  Gratitude  to  Almighty  God, 
and  our  Thanks  to  Her  prefent  Majefty,  whofe 
Reign  hath  exceeded  Her  Predeceflor's  Queen  Eliz^a- 
beth,  without  being  chequer'd  with  any  of  thofe  Spots 
or  Stains.  And  as  Qiieen  Elizabeth  preferved  this 
Kingdom  from  the  Monarchy  of  Spain,  fo  Her  Ma- 
jefty has  preferved  us  from  the  united  Power  of 
France  and  Spain,  been  the  Terror  of  Her  Enemies 
abroad,  whilft  at  the  fame  time  She  has,  with  uni- 
verfal  Clemency  and  Juftice,  cherithed  and  protect- 
ed all  her  Subjects  at  Home  ;  and  as  by  thefe  Means 
She  has  engaged  in  the  ftrongeft  Affeftion  the 
Hearts  of  all  Her  People,  fo  no  doubt  they  will 
always  continue  to  retain  the  ftrifteft  Duty  to  a 
Queen,  who  hath  been  fo  univerfally  good  to  all  Her 
Subjects. 

The  laft  Part  of  the  Charge  is.  That  the  DoElor 
ajferts  it  is  the  Duty  of  fuperior  Paflors  to  thunder  out 
their  Ecclejinflical  Anathema's  againft  Perfons  entitled  to 
the  Benefit  of  the  "Toleration  ;  and  itifokntly  dares  or  defies 
any  Power  on  Earth  to  reverfe  fuch  Sentences.  One  of 
the  Council  faid,  that  the  thundring  out  thofe 
Anathema's,  is  no  more  than  declaring  the  Judg- 
ments of  God  denounced  in  Scripture  againft  the 
Wickednefs  of  Men  ;  and  that  he  defires  the  Su- 
perior Paftors  to  denounce  them,  becaufe  the  great- 
er the  Authority  of  the  Perfon  denouncing  them  is, 
the  greater  Influence  they  will  have  on  the  Minds 
of  the  People.  But  the  Anathema's  he  excites  them 
to,  are  Ecclefiaftical  Anathema's,  which  are  plainly 
Ecclefiaftical  Cenfures  and  Excommunications ;  ic 
is  a  plain  exciting  the  Superior  Paftors  to  denounce 
Excommunications  and  other  Ecclefiaftical  Cenfures. 
It  is  faid,  that  this  Expreflion  is  ty'd  up  only  to 
thofe  Anathema's  and  Sentences  that  are  ratify 'd  in 
Vol.  IV.  . 
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Heaven,  and  thofe,  they  fay,  no  Power  on  Eanh 
can  reverfe.  I  (hall  not  enter  into  that  Qiieftion, 
whether  this  is  a  Propoficion  ftriftly  juft  in  Divinity  : 
All  I  (hall  fay  as  to  that,  is  this,  That  all  who  have 
wrote  the  higheft  of  the  Power  of  the  Keys,  allow 
and  maintain  that  there  is  a  double  Power,  a  Pow- 
er of  remitting  as  well  as  retaining,  of  loofing  as 
well  as  of  binding,  of  opening  as  well  as  of  fliutting, 
both  exercifed  by  the  Church  on  Earth.  If  the  Su- 
perior Paftor  has  for  good  Caufe  bound  or  (hut  any 
Perfon  out  of  the  Church,  that  Sentence  is  ratify 'd 
in  Heaven  ;  but  yet  notwithftanding,  if  that  Per- 
fon, fo  cenfured,  reforms  and  amends,  and  the 
Church  on  Earth  reftore  him  again,  the  firft  Sentence, 
tho'  ratified  in  Heaven,  is  vacated  and  done  away 
by  the  Church's  Power  on  Earth. 

But  this  is  not  the  Matter  now  before  your  Lord- 
(hips  ;  the  Queftion  is.  Whether  he  excites  the  Su- 
perior Paftors  of  the  Clmrch  to  thunder  out  their 
Anathema's  againft  Perfons  that  are  entitled  to  the 
Toleration ;  and  I  think,  that  he  does  fo,  is  owned 
by  his  Council  ;  for  they  fay,  that  Schifm  doth  ex- 
pofe  a  Man  to  the  Cenfures  of  the  Church  ;  that  the 
Diflenters  were  Schifmaticks  before  the  Aft  of  To- 
leration, and  that  that  Aft  don't  excufe  the  Schifm  ; 
and  therefore  remaining  Schifmaticks  ftill,  they  are 
ftill  liable  to  the  Cenfures  of  the  Church  ;  Now  I 
do  agree  with  the  Doftor,  that  the  Aft  of  Tolerati- 
on hath  made  no  Alteration  as  to  the  Sin  of  Schifm  ; 
if  the  Diflenters  were  Schifmaticks  before  the  To- 
leration, they  are  Schifmaticks  ftill  ;  and  taking  that 
for  granted,  then  here  is  the  Force  of  the  Doftor 's 
Argument  :  The  Diflenters  where  Schifmaticks  be- 
fore the  Aft  of  Toleration  ;  as  they  were  Schifma- 
ticks before,  fo  they  are  Schifmaticks  ftill  j  it  is  the 
Duty  of  all  Superior  Paftors  to  thunder  out  their 
Anathema's  againft  Schifmaticks  ;  when  they  thun- 
der out  thofe  Anathema's  they  are  ratify 'd  in 
Heaven  ;  whatever  is  ratify 'd  in  Heaven,  no  Power 
on  Earth  can  reverfe  ;  therefore,  tho'  the  Diffenters 
be  exempted  from  Human  Penalties  by  the  Tolera- 
tion Aft,  and  are  thereby  preferved  in  the  free  Ex- 
ercife  of  their  Religion  and  Confciences  ;  yet  not- 
withftanding that.  Let  the  Superior  Paflors  do  their 
Duty,  and  thunder  out  their  Anathema's  againft  them, 
and  let  any  Power  on  Earth  reverfe  thofe  Anathema's  if 
they  can.  Now  can  there  be  a  more  plain,  pofitive 
and  direft  Proof  of  this  part  of  the  Article,  than 
this  is  ?  Can  any  thing  be  a  clearer  Evidence  to 
prove  this  laft  part  of  the  Charge  againft  him.  That 
be  Suggefts  and  Maintains  that  it  is  the  Duty  of  Superior 
Paflors  to  Thunder  out  their  Ecclefiaftical  Anathema's 
againft  Perfons  entitled  to  the  Benefit  of  the  Tolera- 
tion AB:,  and  that  he  infolently  Dares  or  Defies  any  Pow- 
er on  Earth  to  Reverfe  fuch  Sentences  ? 

My  Lords,  This  is  what  I  have  to  offer  by  way 
of  Reply  •  There  is  a  Gentleman  to  come  after  me, 
who  will  amply  fupply  what  I  have  omitted,  and 
therefore  I  (hall  not  trouble  your  Lordftiips  any  fur- 
ther. 

Then  the  LORDS  Adjourned  to  their Houfe  Above^ 


Friday,  March  1  o .  The  Tenth  Day. 

TH  E  Lords  coming  down  into  IVeftminfter-Hall, 
and  being  feated  in  the  manner  before-men- 
tioned. Proclamation  was  made  by  the  Ser/eanc  ac 
Arms  as  follows : 
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Our  Sovereign  Lady  the  Queen  doth  ftriftly 
Charge  and  Command  all  manner  of  Perfons  to 
keep 'silence,  upon  Pain  of  Impriibnment. 

Then  another  Proclamation  was  made  :  Henry 
Sacheverelly  Dodor  in  Divinity,  come  forth,  fave  thee 
and  thy  Bail,  elfe  thou  forfeicelt  thy  Recognizance. 

The  Dodor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  before  : 

Lord  Chancellor.  Gentlemen,  you  that  are  Mana- 
gers for  the  Houfe  of  Commons  may  proceed  in 
your  Reply. 

.^   />  1\  /TY    Lords,   when    by   Command 

Mr.  Cooper.  |yj^  of  the  Commons,  I  fpoke  to 
your  Lordfhips  a  few  Days  fince,  in  Maintenance 
of  the  Second  Arricle,  towards  the  Conclufion  of 
what  I  then  faid,  I  prefented  to  your  Lordfhips 
a  (Viort  View  of  what  I  apprehended  we  might 
reafonably  exped  would  be  the  Confequence  of  the 
Doctor's  bitter  Invectives  againft  the  Aft  of  Tole- 
ration, and  the  Perfons  intended  to  be  piotefted 
by  it.  I  likewife  took  Notice  of  thofe  Heats 
and  Difputes,  of  the  Feuds  and  Animolities,  whicii 
were  then  apparently  ftirred  up  throughout  the 
Kingdom. 

I  am  forry  to  have  fo  early  an  Occafion  to  fay, 
that  my  Appreheniions  in  this  Particular  were  fo 
well  grounded  :  Your  Lordfliips  have  feen,  that  this 
feditious  Libel,  under  the  fpecious  Title  of  a  Ser- 
mon, calculated  to  feduce  and  delude  the  Rabble, 
has,  even  during  the  Continuance  of  the  Tryal, 
produced  an  aftual  Rebellion  ;  in  which  feveral 
Places  of  Religious  Worlliip  (appointed  for  thofe 
Perfons,  who  are  by  Law  tolerated  and  allowed, 
but  have  the  Misfortune  neverthelefs  to  be  repre- 
fented  by  Doftor  Sacheverell  as  neceflary  to  be  de- 
ftroyed)  have  been  accordingly  pulled  down,  and 
burnt,  in  Defiance  of  the  Supreme  Power  of  the 
Kingdom  ;  and  this,  my  Lords,  at  the  Inftigation 
of  one  who  would  be  thought  an  Advocate  for  Paf- 
{ive  Obedience. 

I  could  wifh  the  Prifoner's  indifcreet  Behaviour 
(which  feems  to  have  abufed  the  Liberty  with  which 
your  Lordftiips  have  indulged  him)  may  not  unhap- 
pily have  given  fome  Occafion  to  the  Outrage  and 
Violence  of  late  committed,  notwithftanding  the 
Apology  he  has  made  in  this  Particular. 

Sure  I  am,  that  Difcord  which  flames  in  the 
Kingdom  was  unheard-of  among  us,  until  the  To- 
leration was  thus  publickly  and  feditioufly  branded, 
until  Doftor  Sacheverell  had  prefumed  to  reprefent  it 
to  the  People,  it's  impoffible  to  fay  how  !  without 
referring  to  his  whole  Libel. 

His  Council  have  obferved,  that  the  Second  Arti- 
cle contains  feveral  Charges,  and  have  infifted  that 
the  Palfages  given  in  Evidence  by  the  Commons, 
are  not  fufficient  to  maintain  the  firft  and  fecond  ; 
and  as  to  the  third  and  fourth,  they  feem  rather  to 
juftify  than  deny  thofe  Branches  of  the  Charge. 

My  Lords,  The  Commons  apprehend,  notvvith- 
ftanding  what  has  been  faid,  Firft, 

That  Doftor  Sacheverell  has  plainly  fuggefted  and 
maincain'd,  T'hat  the  Toleration  granted  to  Dijfenters  is 
unreafonaUe,  and  the  Allowance  of  it  iiniuarrantable. 

This,  my  Lords,  we  iniift  he  has  done,  not  in 
ambiguous  or  doubtful  Words,  not  in  uncertain 
Expreffions,  but  in  dire«a  and  pofitive  Affertions. 

The  Council  admit.  That  to  fpeak  againft  a  Law 
in  Being  cannot  be  juftified.  The  Adt  of  Toleration 
is  not  only  a  Law  in  Being,  but  is  a  Law  which  has 
vifibly  attained  the  End  for  which  it  was  made  ; 
that  is  to  fay,  by  giving  Eafe  to  fcrupulous  Con- 


fciences  in  the  Exercife  of  Religion,  it  has  proved 
an  etfeftual  Means  to  unite  Her  Majefty's  Protefi;?.nc 
Subjects  in  Intereft  and  Atfedion. 

Yet,  my  Lords,  this  Law,  which,  by  the  Expe- 
rience of  more  than  Twenty  Years,  has  been  found 
fo  ufeful  and  neceflary,  hath  been  traduced  and  ar- 
raigned by  the  Prifoner,  both  from  the  Pulpir,  and 
the  Prefs,  with  a  malicious  and  feditious  Purpofe, 
to  deftroy  the  Publick  Peace,  and  Security  of  the 
Kingdom. 

This  Offence,  it  feems,  is  of  too  high  a  Nature 
to  be  juftified  by  the  Prifoner  and  his  Council,  and 
therefore  it  is  thought  more  expedient  to  deny  ir. 
The  Tm"n  that's  given  is  this  ;  fay  they.  Doctor 
Sacheverell  affirms  nothing  touching  Legal  Indulgence 
or  Toleration,  but  all  that  he  has  faid  refpects  only 
Univerfal  Toleration. 

My  Lords,  I  thought  I  had  obviated  this  Excufe, 
by  obferving  that  this  Notion  of  Univerfal  Tolera- 
tion has  been  conceived  and  brought  forth  fince  the 
Impeachment. 

However  I  am  willing  to  enter  into  the  Qiieftif'n  : 
Whether  the  Toleration  mentioned  in  the  Libel,  is  in- 
tended or  can  be  underftood  of  Univerfal  Toleration. 

Fol.  34.  Your  Lordlhips  will  find 
thefe   \Vords  :    Nay,    now  they  have     Vide  Sermon. 
advanced  themfelves,  from  the  Relgious 
Liberty  our  Gracious   Sovereign   has  indulged   ihe/n,    to 
claim  a   Civil  Right,  as  they  term  it,  and  to  jiifile  the 
Church  out  of  her  Efiablifiment,  by  hoifiing  their  "Tolera- 
tion into  Its  Place. 

My  Lords,  Will  any  Man  deviate  fo  far  from 
Senfe,  as  to  fay,  that  the  Doftor  here  meant  Uni- 
verfal Toleration,  in  the  Senfe  the  Docior  and  his 
Council  have  defined  it  ?  Is  Univerfal  Toleration  a 
Religious  Liberty,  with  v.'hich  our  Gracious  Sove- 
reign hath  indulged  her  Subjects  ?  Nay,  my  Lords, 
Have  not  every  one  of  them  argued,  and  that  rightly, 
that  the  Doftor's Univerfal  Toleration  is  not  tolerated 
by  Law  ?  That  Atheifts,  Deifts,  Tritheifts,  Socinia- 
nifts,  and  thofe  who  go  to  no  Religious  Place  of 
Worftiip,  are  not  exempted  from  the  former  Penal- 
ties ?  How  then  is  it  poffible  the  Djftor  lliould  be 
underftood,  as  fpeaking  of  Univerfal  Tc'eration  in 
this  Pailage  ?  Is  not  this  dire«5tly  and  poffitively  af- 
firmed of  the  Toleration,  with  which  the  Diflenters 
are  indulged  by  our  Gracious  Sovereign  ?  Can  your 
Lordfhips  conceive  the  Dilfenters  are  not  the  Perfons 
intended,  when  he  fays.  They  Claim  a  Civil  Right, 
as  they  term  it,  to  juftle  the  Church  out  vf  her  EflablijI}- 
?nent,  by  hoifting  their  Toleration  into  its  Place  ? 

Again,  Folio  25.  They  drive  upon  Conceffions,  take 
Permijjion  for  Power,  and  advance  Toleration  into  an 
EflabliJIment.  —  Pray,  my  Lords,  What  Conceflions 
have  been  made  to  Perfons  not  within  the  Benefit  of 
the  Aft  of  Toleration  ?  What  PermilTion  is  it  they 
can  be  faid  to  take  for  Power  ?  What  Toleration 
have  they  to  advance  into  an  Eftablifliment  ? 

My  Lords,  Folio  14,  and  in  many  other  Places, 
your  Lordfhips  cannot  but  fee  that  all  the  Doftor's 
Spleen  is  levelled  at  the  legal  Indulgence  or  Tolera- 
tion. But  it  is  mifpending  your  Time,  to  prove 
what  it  is  impoffible  not  to  know  and  be  convinced 
of,  upon  reading  every  Paffage  in  the  Libel  where 
Toleration  is  but  fo  much  as  mentioned. 

The  next  Thing  they  urge  in  the  Doftor's  Defence 
is.  That  if  his  Expreffions  do  relate  to  the  Legal  In- 
dulgence or  Toleration,  they  are  dubious  and  un- 
certain, that  nothing  can  be  inferred  from  them 
without  Innuendo's  and  forced  Conftruftions. 

My    Lords,    Now   the    Qiieftion    is.    Whether 
Doftor  SachevereU's  Expreffions  relating  to  the  Tole- 
ration, 
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ration,  and  the  Perfons  indulged,  are  dubious  and 
uncertain  ?  Whether  any  Innuendo  or  forced  Con- 
ftru6tion  is  neceflary  to  demonftrate  their  Ma- 
lignity ? 

Your  Lordlliips  will  be  pleafed  to  remember, 
that  the  Council,  from  the  firft  to  the  laft,  main- 
tained very  ftrenuoufly  (as  did  the  Doftor  likevvife 
in  his  Speech)  that  altho'  the  Ad  of  Toleration 
exempts  the  Difienters  from  Penalties,  yet  they  re- 
main Schifmaticks  notwithftanding  ,  for,  fay  they, 
Diffention  was  Schifm  before  the  Statute,  and  a  bare 
Exemption  from  a  Penalty  has  not  alter'd  the  Cafe, 
but  the  fame  remains  Schifm  ftill ;  and  this  Pofition, 
I  find,  is  agreeable  to  the  Doftor's  Opinion  as  deh- 
vered  in  his  Sermon,  with  this  Addition  only,  that 
all  Schifm  and  Separation  is  damnable  Sin,  without 
making  any  Allowance  for  Ignorance,  or  Prejudice 
of  Education. 

His  Words  are  thefe,  Folio  8.  Is  this  the  Spirit 
and  Dociririe  of  ou,-  Huly  Mother  ?  To  ajfert  Separa- 
tion from  her  Qnnmiiniod  to  be  no  Scbijvi  ;  or  ij  it  is, 
that  Schifm  is  no  damnable  Sin. 

My  Lords,  when  I  obferve  in  this  and  other 
Paflages  what  Spirit  this  Man  is  of,  1  wonder  not 
to  find,  that  the  moft  Chriftian  Virtues  of  Charity 
and  Moderation  are  mentioned  by  him  with  Slight 
and  Contempt.  Folio  25,  you  will  find  him  citing 
a  Pafl'age  from  St.  Paul's  Epiflle  to  the  Galatians, 
Chap.  2.  after  which  he  adds  thefe  Words:  If  our 
Dijfenters,  fays  he,  had  lived  in  thofe  Times,  they 
would  have  branded  him  (i.  e.  St.  Paul),  for  an  in- 
temperate, hot,  furious  Zealot,  that  wanted  to  be 
fweetned  by  the  gentle  Spirit  of  Charity  and  Modera- 
tion, jorfooth  .'  My  Lords,  If  our  Difienters  had 
lived  in  thofe  Days,  they  would  have  been  highly 
to  blame,  if  they  had  branded  the  Apoftle  with  thofe 
opprobious  Names  ;  whoever  pcrufes  that  Chap- 
ter, win  find  there  is  not  the  leaft  Occafion  for  it. 
But  Doctor  Sacheverell  would  willingly  have  St. 
Paul  thought  like  himfelf. 

My  Lords,  I  cannot  take  upon  me  to  fay  what  the 
DilVenters  would  have  faid,  had  they  lived  in  St. 
Paul's  Days  :  But  for  my  own  Part,  I  cannot  for- 
bear faying  now.  That  fince  it  appears  to  be  the 
Dodor's  Opinion  that  all  Separatifts  are  Schifma- 
ticks, and  that  all  Schifmaticks  are  damned,  I  can- 
not but  think  that  Doftor  Sacheverell  wants  to  be 
fweetned  by  that  ridicul'd  Spirit  of  Charity  and 
Moderation.  I  own,  my  Lords,  I  was  amazed  to 
hear  this  Gentleman  in  his  Speech  affirm,  that  he 
had  not  betrayed  any  want  of  Chriftian  Moderation 
in  his  Sermon  :  I  wiHi  he  has  not  been  unmindful 
even  of  Chriftianity  it  felf  ;  when  it  is  fo  apparent 
that  in  this  (liort  Sentence,  and  in  the  Padage 
{Folio  24.)  which  I  formerly  cited  at  large,  he  has 
fentenced  to  Eternal  Damnation,  not  only  the  Dif- 
fenters  of  wharfoever  Denomination,  but  thofe  alfo 
who  Defend  the  Toleration. 

It  is  to  be  hoped,  fome  Things  which  he  has  vow- 
ed and  faid  lor  himfelf  in  his  Defence,  may  have 
more  of  Truth  in  them  than  this  has. 

Bur,  my  Lords,  to  retuin  :  The  Doftor  and  his 
Council  are  agreed  that  all  Diffenters  are  Schifma- 
ticks ;  confequcntly  when  he  Speaks  of  Schifm  and 
Schifmaticks,  he  muft  mean  the  DiiTenters ;  and 
then  be  pleafed,  my  Lords,  to  judge  if  the  Dodor's 
ExprefTions  couching  the  Toleration,  and  the  Diffen- 
ters, can  be  laid  to  be  dubious  ;  on  the  contrary, 
whether  they  are  not  plain,  pofitive  and  certain. 

Before  I  enter  into  this  Matter,  I  cannot  but  take 
Notice  again  of  that  remarkable  Palfage,  (Fol.  16, 
and    17.}    IVhat    cotdd  not  be   gained  by   Toleration, 
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may 
how 
not 


be  blown  up  ; 
it  is  di'flroyed, 
here  a   dired 


mufl  be  brought  about  by  Occajional  Conformity  ;  that 
is,  what  they  could  not  do  by  open  Violence,  they  will 
not  fail  by  fecret  Treachery  to  accomplijh.'  Jf  the 
Church  cant  be  pull'd  down,  it 
and  no  Matter  with  thefe  Men 
fo  it  is  deflroyed.  My  Lords,  Is 
Affertion  that  the  Toleration  is  downright  open  Vio- 
lence, and  Occafional  Conformity  fecret  Treachery  ? 
Is  not  here  an  Aflertion,  that  altho'  the  Toleration 
has  not  been  able  to  anfwer  the  End  for  which  in 
was  defigned,  (/.  e.)  to  pull  down  the  Church,  yet 
Occafional  Conformity  may  blow  it  up  >  Pray,  my 
Lords,  What  Conftrudion  can  thefe  Words  admit 
of.  No  Matter  with  thefe  Men  how  it  is  deflroyed,  fo 
it  is  deflroyed  ?  What  Men  are  here  intended  ?  Even 
Diffenters  and  Occafional  Conformifts. 

Is  this  Paffage  doubtful  and  ambiguous  ?  Is  here 
any  Occafion  for  a  forced  Conftrudion,  or  an  In- 
nuendo ?  My  Lords,  'tis  moft  fcandaloufly  plain, 
and  as  plainly  feditious. 

Your  Lordftnips  have  obferved,  that  neither  the 
Dodor,  or  any  of  his  Council,  (one  only  excepted) 
have  taken  the  leaft  Notice,  in  his  Anfwer  of  this 
Paflage  :  It  was  produced  and  given  in  Evidence 
againft  him,  and  Twice  at  leaft  mentioned  by  the 
Managers.  I  wonder  the  Author  would  not  vouch- 
fafe  to  explain  it,  Is  not  this  Silence  a  Confeflion 
of  his  Guilt  ? 

The  Council  that  did  mention  it,  was  pleafed  to 
fay,  that  it  rather  commended  the  Toleration,  than 
found  Fault  with  it  ;  as  if  it  was  fome  Credit  to 
the  Toleration,  which  was  intended  to  pull  down 
and  deftroy  the  Church,  that  it  had  not  done  it. 
In  what  Humour,  my  Lords,  that  Anfwer  was 
made,  to  fo  high  and  Criminal  a  Charge,  I  know- 
not  ;  the  Commons  might  reafonably  have  expeded 
a  more  ferious  Anfwer,  But,  my  Lords,  from  hence 
we  conclude  that  no  Anfwer  can  be  given  to  it. 

Again  (Folio  10.)  the  Dodor  affirms.  That  who- 
ever prefumes  to  alter  or  innovate  any  Point  in  the  Ar- 
ticles of  the  Faith  of  our  Church,  ought  to  he  arraigned 
as  a  Traytor  to  the  State  ;  Heterodoxy  in  the  Doctrines 
of  the  one,  naturally  producing,  and  almofi  neceffarily 
inferring  Rebellion  and  High  Treafon  in  the  other,  and 
confequently  a  Crime  that  concerns  as  jnuch  the  Civil 
Mngiftrate  to  punifly  and  reftrain ,  as  the  Eccleftaflical. 
Then  he  goes  on,  and  adds,  This  Affertion  at  firfl 
View,  may  look  like  an  high-flown  Paradox.- — I  own, 
at  firft  View  it  looked  to  me  fomething  like  it,  and 
I  am  not  yet  convinced  but  it  is  fo. 

Are  not  the  Difienters  Heterodox  in  Opinion? 
Confequently  they  are  Rebels  and  Traytors,  ac- 
cording to  Dodor  Sacheverell,  and  ought  to  be 
punifhed  by  the  Civil  Magiftrate  as  fuch  :  That  is 
to  fay,  they  are  to  be  hanged  as  Rebels,  and  damned 
as  Diffenters. 

Still,  my  Lords,  we  have  the  Dodor 's  Word  for 
it,  he  has  not  betrayed  the  leaft  Want  of  Chriftian 
Charity  or  Moderation. 

Many  are  the  Paragraphs  in  this  Libel  equally 
obnoxious,  and  which,  like  thefe,  are  too  plain  to 
admit  of  any  Anfwer. 

My  Lords,  I  ftiall  not  lofe  Time  as  to  the  Second 
Head,  or  Charge,  in  this  Article.  Folio  8.  you 
will  find  it  aflerted,  as  plain  as  Words  can  fpeak, 
that  to  defend  Toleration  is  the  Mark  or  Charade- 
riftick  of  a  Falfe  Brother  ,•  and  (Folio  24.)  you 
will  find  his  Portion  afTigned  him,  with  all  the  reft 
of  the  Falfe  Brethren,  with  Hypocrites  and  Unbe- 
lievers, with  all  Lyars,  in  the  Lake  which  burns  with 
Fire  and  Brimflone,  with  the  Grand  Father  of  Falfliood, 
the  Devil  and  his  Angels. 

J  M  3  My 
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My  Lords,  The  Charge  which  relates  to  Arch- 
bi(hop  Grindall  is,  T'hat  Doclor  Sacheverell  ajferts. 
Queen  Elizabeth  v:as  deluded  by  him  to  the  Tolera- 
tion of  the  Genevian  Difa'pline  ;  and  that,  to  fhew 
his  Refentment  againfl  the  ArMi/hop  for  fa'vouring 
Toleration,  he  calls  hitn  a  falfe  Son  of  the  Church, 
and  a  perfidious  Prelate. 

The  Dodor,  throughout  his  Sermon,  is  arguing 
with  a  furious  and  intemperate  Zeal  againft  the 
prefent  Toleration  ;  he  is  reprefenting  it  as  a  Law 
that  gives  Encouragement  and  Procedtion  to  Schii- 
matical  Impoftors,  Enthuliafts,  Hypocrites,  to  a 
Mungril  Union  of  Sects,  to  Fanaticks,  Rebels, 
Traytors,  Atheifts,  Deifts,  Tritheifts,  Socinianifts, 
to  the  Principles  of  Fanaticifm,  Regicide,  and 
Anarchy,  to  Monfters  and  Vipers,  that  fcatter  their 
Peftilence  at  Noon-day,  to  Jews,  Quakers,  and 
Mahometans  ;  in  a  Word,  to  all  falle  Brethren  ; 
and  after  a  great  deal  more  of  this  unpreiidented 
Language,  he  breaks  out,  {Folio  19.)  The^e  Charges 
are  fo  flagrant  and  undeniable,  that  a  Man  muji  be 
very  weak,  or  fomething  worfe,  that  thinks  or  pretends 
the  Dijfenters  are  to  be  gained,  or  won  over,  by  any 
other  Grants  or  Indulgence,  than  giving  up  our  whole 
Conflitution. 

Have  they  not,  fays  he,  ever  fince  their  unhappy 
Plantation  in  this  Kingdom,  by  the  Inter ceffion  of  that 
falfe  Son  oj  the  Church,  Bi/hop  Grindall,  always  impro- 
ved, and  rife  upon  their  Demands  in  the  PermiJJion  of 
the  Government. 

My  Lords,  I  would  fain  know  whether  Doftor 
Sacheverell,  by  thefe  Words,  A  Man  7nuft  be  weak, 
or  worfe,  that  thinks  the  Diffenters  are  to  be  won  by 
any  other  Indulgence  than  giving  up  our  whole  Conflitu- 
tion, could  mean  any  other  than  the  prefent  Dilfent- 
ers,  and  that  Indulgence  which  is  at  prefent  afford- 
ed them. 

In  the  very  Line  following  he  calls  them  Clatno- 
rous,  Infatiable,  and  Church- devouring  Malignant s  ; 
and  then  proceeds  in  the  Words  I  have  mentioned  : 
Have  they  not,  (i.  e.)  the  Difl'enters,  ever  fince  their 
unhappy  Plantation  in  this  Kingdom,  by  the  Intercef- 
fion  of  that  falfe  Son  of  the  Church,  Archbifhop  Grin- 
dall, improved  and  rijen  upon  their  Demands  in  the 
Perniiffon  of  the  Government. 

The  Prifoner's  Defence  has  explained  this  Paf- 
fage  ;  they  were  barely  permitted  or  fuffered,  he 
fays,  for  a  Time  by  Queen  Eliz,abeth,  but  they  have 
improved  and  rifen  upon  their  Demands,  'till  in  this 
Age  they  have  obtained  an  Indulgence  by  Ad  of 
Parliament,  and  this  Ad:  of  Parliament  is  manifeftly 
what  the  Dodor  has  taken  Offence  at. 

Then  he   goes  on Infomuch,    fays  he,   that 

Qtieen  Elizabeth,  who  was  deluded  by  that  perfidious 
Frelate,  to  the  Toleration  of  the  Genevian  \Difcipline, 
found  it  fuel)  an  headftrong ,  encroaching  Mon/ler, 
that  in  Eight  Tears  (f:)e  found  it  would  endanger  the 
Monarchy,  as  well  as  th^e  Hierarchy  :  And,  like  a 
Qiieen  of  true  Refohition,  and  pious  Zeal  for  both, 
pronounced  them  FaBious ,  and  fupprefs'd  them  by 
wholefome  Severitits. 

My  Lords,  1  think  we  (liouid  have  been  wanting 
in  chat  Duty  we  owe  to  the  Memory  of  that  great 
Prelate  and  Father  of  the  Church,  who  was  fo  con- 
liderable  in  eftablifhing  the  Reformed  Religion,  had 
we  not  taken  Notice  of  thefe  harfh  and  unjuftifiable 
ExprefTions. 

Dodor  Sacheverell  fpeaks  of  them  as  carrying  an 
undue  Aiperify,  but  fuch  as  he  hopes  may  be  for- 
given, fince  ic  was  necellary,  he  pretends,  that  ei- 
ther Queen  Eliz^abeth,  or  that  Archbifhop,  mufl 
bear  the  Blame  j  and  he  rather  thought  ic  reafonable 


ro  charge  it  on  the  Archbifhop,  thail  to  fu&r  it  to 
lye  a:  the  Queen's  Door. 

My  Lords,  your  Lordlliips  will  obferve,  tbut  all 
the  Anfwer  he  has  given  to  this  Part  of  the  Charge, 
is,  as  if  the  Commons  had  impeached  him  for  being 
too  free  with  Archbifhop  Grindall,  for  ufing,  as  he 
calls  it,  an  undue  Afperity  of  Expreffion  towards 
him. 

But  your  Lordfliips  will  difcern  that  this  Paffage 
is  made  ufe  of  in  our  Charge,  tcfliew  that  the  Dif- 
fenters are  reprefented  as  headftrong  and  encroach- 
ing Monfters,  dangerous  to  the  Monarchy,  ?s  well 
as  the  Hierarchy  ;  and  the  Example  of  Qtieen  Eltz.a~ 
betb  is  produced,  to  fhew  how  neceffary  ic  is  by 
wholefome  Severities  to  fupprefs  them. 

Are  any  flrained  Conftrudions  or  Innuendo's  ne- 
ceffary to  apply  this  Evidence  to  the  firfl  and  main 
Head  of  the  Charge,  which  is,  That  DoEior  Sache- 
verell afferts  and  maintains.  That  the  Toleration  is 
unreafonable,  and  the  Allowance  of  it  unwarrant- 
able ? 

My  Lords,  Before  I  take  my  Leave  of  this  Head, 
I  cannot  forbear  faying  upon  this  Occafion,  that  fure 
I  am  the  Toleration  is  not  fo  dangerous  to  the  Mo- 
narchy, as  is  this  late  Notion  of  an  Hierarchy  to 
the  Supremacy  of  the  Queen's  Majefty ;  which  how- 
ever I  hope  (Irall  be  continued  and  preferved  in  the 
Crown  of  England,  for  the  Peace  and  Safety  of  the 
Church  as  by  Law  eftabliflied,  to  all  Pofterity. 

My  Lords,  to  the  next  and  laft  Part,  which  re- 
lates to  the  Thundring  out  Ecclefiaftical  Anathema's^ 
the  Defence  is,  That  thofe  Anathema's  are  not  intend- 
ed againft  the  Perfons  intitled  to  the  Toleration. 

To  this  I  anfwer :  He  is  particularly  fpeaking,  in 
this  Part  of  the  Libel,  of  t.he  Schifmaticks  and  Dif- 
fenters, and  exprefly  names  them  in  thefe  Words; 
(Fol.  25.) 

And  yet  if  our  Diffenters  had  lived  in  thofe  Times^ 
they   would  have  branded  him   as  an  intemperate,    hot 

and  furious  "Lealot. Schifm    and   Fatiion    nrs 

Things  of  impudent  and  encroaching  Natures,  they 
thrive  upon  Conceffions,  take  PermifRon  for  Power,  and 
advance  a  Toleration  immediately  into  an  Efiablifhment. 
Are  not  the  Diflenters  here  exprefly  named  ? 
Are  we  not  to  underftand  the  Words  Schifm  and 
FaElion,  as  coupled  with  Toleration,  to  be  meant  o£ 
the  Diflenters,  and  of  them  only  ?  Sure  this  is  too 
plain  to  admit  of  any  Doubt. 

Then,  my  Lords,  he  proceeds  ;  And  are  there' 
fore  to  be  treated  like  growing  Mifchiefs,  or  infeSii- 
ous  Plagues,  kept  at  a  Diflance,  lefl  their  deadly  Con- 
tagion fpread.  Let  us  therefore  have  no  Fel/owfhip 
with  thefe  Works  of  Darknefs,  but  rather  reprove 
them  :  Let  our  Superior  Paftors  do  their  Duty,  in 
Jhund/ing  out  their  Ecclefiaftical  Anathema's,  and  let 
any  Power  on  Earth  dare  reverfe  a  Sentence  ratified  in 
Heaven. 

My  Lords,  Is  here  one  Word  of  Herefies,  Blaf- 
phemies,  and  the  reft  of  thofe  enormous  Offences, 
ro  which  the  Dodor  would  have  thefe  Anathemas 
relate  ?  No,  there  is  nothing  to  be  found  here  but 
Diffenters,  Schifm,  and  Toleration. 

If  thefe  Anathema's  are  to  be  underftood  (as  cer- 
tainly they  are)  to  extend  ro  Perfons  entitled  to  To- 
leration ;  then,  my  Lords,  that  Air  of  Infolence 
that  concludes  the  Period  is  explained. 

Let  our  Superior  Paftors  do  their  Duty  ;  that  is 
to  fay,  let  them  exert  themfelves,  and  Thunder  out 
their  Anathema's,  and  let  any  Power  on  Earth  dare 
reverfe  them. 

Thefe  Words,  my  Lords,  feem  too  big  and  migh- 
ty, to  mean  any  little  or  fubordinate  Power. 

Thus 
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Thus  have  we  fupported,  and  made  good  the  fe- 
veral  Charges  contained  in  the  Second  Article. 

My  Lords,  As  the  Commons  are  fully  fenfible 
how  neceflary  it  is  to  fupport  the  Honour  and  Juftice 
of  the  Revolution,  to  which  we  owe  no  lefs  than  the 
ineftimable  Bleffing  of  Her  prefent  Majefty,  the 
Guardian  Angel  of  this  Church  and  State,  the  future 
Expectation  of  a  Proteftant  Succeflion,  the  Religi- 
on, Laws,  Rights,  and  Liberties  of  the  Britifl}  Na- 
tion ;  lb  are  they  thoroughly  convinced  that  the 
Peace  and  Welfare,  the  Security  and  Strength  of 
the  Kingdom  in  great  meafure  depend  upon  the  in- 
violable Preiervacion  of  the  Ad  of  Toleration,  which 
has  been  moft  malicioully  and  feditioufly  traduced  and 
mifreprefented  by  Dodor  Sacheverell. 

Mr.  rhompfon.  1VT\,^^"^''  ^'\'  "7a?'''  '"'•'I""" 
n        ^VX  ble    your   Lordlhjps    with    a 

Reply  to  fuch  Anfwers  as  have  been  offered  to  the 
Third  Article  of  this  Impeachment  ;  and  notwith- 
■ftanding  what  has  been  laid  by  the  Council,  what 
has  been  produced  in  Evidence  ;  and  what  has  been 
alkdged  by  the  Doctor  himfelf  to  move  your  Lord- 
(hips  Compairion,  I  am  concerned,  even  for  his 
Sake,  that  I  can  obferve  it  to  your  Lordfl-iips,  That 
the  Charge  in  this  Article  remains  entirely  unan- 
fwered. 

Before  I  enter  into  the  Particulars,  I  muft  ob- 
ferve to  your  Lordihips,  that  if  there  were  any 
doubtful,  or  any  the  leaft  favourable  Conftruftion 
to  be  made  of  I'ome  Pafl'ages  in  this  Sermon,  the 
Commons  would  not  have  given  your  Lordihips 
this  Trouble,  nor  the  Do6tor  an  Opportunity  of 
cenfuring  their  Impeachment  as  a  hard-hearted  and 
uncharitable  Profecution. 

My  Lords,  I  cannot  but  think  it  very  ungenerous 
to  inlult  any  Man  in  Mifonunes,  or  to  treat  one  in 
his  Condition  with  Scorn  and  Indignity  ;  neither 
have  I,  or  fliall  I  be  guilty  of  it ;  but  I  muft  take 
leave  to  fay,  that  no  other  Interpretation  can  be 
made  of  fome  Paffages  applicable  to  this  Head,  but 
what  is  Criminal,  fince  fo  many  Learned  Council, 
(ince  lO  many  Able  Heads  who  have  affifted  the  Do- 
ctor in  his  Defence  ;  nay,  fince  he  himfelf,  who 
ihould  know  belt  his  own  Meaning,  has  not  been 
capable  of  giving  the  leaft  Colour  or  Pretence  of  any 
Conftrudion  of  them  in  his  Favour. 

Whatever  Pity  your  Lordihips  may  be  inchned  to 
in  your  private  Capacities,  for  any  one  who  has  (I 
cannot  fay  through  Inadvertency)  brought  himfelf 
into  Afflidion,  whatever  Difpofitions  you  may  have 
to  Mercy,  yet  I  need  not  fay,  that  there  is  a  Com- 
palTion,  a  tender  Regard  due  to  the  Welfare  of  your 
Country,  a  Care  incumbent  on  you  to  fupprefs 
what  has  the  leaft  Tendency  to  Sedition,  and  the 
Difturbance  of  the  Publick  Peace  of  the  Kingdom, 
and  that  thefe  important  Trulls  have  a  Claim  to  your 
Lordihips  Juftice,  preferable  to  any  private  Concern 
whatfoever. 

Not  to  detain  your  Lordihips  any  longer  in  Gene- 
rals, I  Ihall  proceed  to  ftate  the  Charge  and  Defence, 
that  your  Lordihips  may  have  a  View  of  the  In- 
fufficiency  of  the  latter.  My  Lords,  the  Charge  is, 
"  That  the  Dodor  fuggefts  and  maintains,  that  the 
"  Church  of  England  \s  in  a  Condition  of  great  Pe- 
"  ril  and  Adverfity  under  Her  Majefty's  Admini- 
"  ftration"  :  He  denies  that  he  fuggefts  any  Danger 
to  the  Church,  only  from  Vice,  InfideUty,  Blafphe- 
my  and  Heiefy,  but  not  at  ail  from  or  under  any 
Part  of  Her  Majefty's  Adn-iniftration. 

The  firft  Pafiage  I  produced  to  your  Lordihips,  to 
prove  the  Charge,  was  in  Page  the  jth  i  I  muft  beg 
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leave  to  trouble  your  Lordfliips  xvith  reading  ic 
again,  becauie  it  may  be  neceffary  ;  "■  Tho'  it  were 
very  obvious  to  draw  a  Parallel  here  betwixt  the 
fad  Circumftances  of  the  Church  of  Corinth  for- 
merly, and  the  Church  of  England  at  prefent, 
wherein  our  Holy  Communion  has  been  rent  and 
divided  by  Fadious  and  Schifmatical  Impoftors  ; 
her  pure  Dodrine  has  been  corrupted  and  defiled, 
''  her  Primitive  Worlhip  and  Difcipline  prophaned 
and  abufed,  her  Sacred  Orders  denied  and  vilifiedj 
her  Priefts  and  Profeifors  (like  St.  Pajil)  calum- 
niated, mifreprefented  and  ridiculed,  her  Altars 
and  Sacraments  proftituted  to  Hypocrites,  Deifts, 
Socinians  and  Atheifts  ;  and  this  done,  I  with  I 
could  not  fay  without  Difcouragement,  I  am  fure 
with  Impunity,  not  only  by  our  profeifed  Ene- 
mies, but,  which  is  worl'e,  by  our  pretended 
Friends  and  falfe  Brethren. 

The  learned  Council  pretended  tofiiew,  that  moft 
of  thefe  Calamities  attending  the  Church,  proceed- 
ed from  the  Blafphemous  and  Heretical  Books  and 
Pamphlets  produced  to  your  Lordihips,  and  that 
the  Dodor  meant  them  to  be  the  Caufe  of  the  Dan- 
ger he  fuggefts :  Now,  pray  my  Lords,  how  can 
that  Conftrudion  be  made  ?  How  can  this  be  con- 
fiftent  with  the  Dodor's  Afl'ertion,  that  all  this  is 
done,  not  only  by  profefled  Enemies  (which  every 
Body  will  agree  takes  in  the  Infidels,  Blafphemers 
and  Hereticks)  but  by  pretended  Friends  and  falfe 
Brethren  ?  When  I  took  the  Liberty  to  cbferve  on 
this  Paflage,  I  ftated  it  thus  i  Who  could  proftitute 
Altars  and  Sacraments  to  Hypocrites,  Deifts,  Soci- 
nians, and  Atheifts,  but  fome  of  the  Dodors'sown 
Order }  And  who  were  to  punilh  thofe  Crimes  ? 
Who  could  they  be  that  did  not  difcourage  thenij 
but  fuftered  them  to  be  committed  with  Impunity, 
but  his  Ecclefiaftical  Superiors  ?  And  that  they  were 
Part  of  Her  Majefty's  Adminiftration,  no  Body 
could  deny. 

Now  what  Anfwer,  my  Lords,  was  given  to 
this?  To  the  firft  Part  of  this  Paragraph,  about 
rending  the  Communion  by  Schifmatical  Impoftors, 
and  fo  to  the  other  Particulars,  'till  the  laft,  it  was 
fhifted  oft"  to  the  profeifed  Enemies,  the  Infidels, 
Blafphemers  and  Hereticks,  Diifenting  Teachers, 
and  Popifh  Priefts,  but  nothing  laid  to  the  falfe 
Brethren,  who,  the  Dodor  fays,  neither  Punilh  nor 
Difcourage.  But  when  the  learned  Council  came 
to  the  laft  Calamity  of  the  Church,  that  of  pro- 
ftituting  the  Altars  and  Sacraments,  &c.  they  are 
pleafed  to  make  Occafional  Conformifts  their  A- 
theifts,  &c.  that  receive  the  Sacraments ;  but  as  to 
the  charge  of  arraigning  the  Perfons  that  do  not 
difcourage  or  punifli  thofe  who  proftitute  Altars  to 
Atheifts,  &c.  they  thought  fit  to  llide  it  over,  and 
not  to  fay  one  Syllable  to  it  ;  they  did  not  fo  much 
as  mumble  this  Thiftle,  and  the  others  but  very  ten- 
derly. Pray,  my  Lords,  in  the  Interpretation  I 
make,  where  is  there  any  foreign  Intendment,  any 
forced  Conftrudion,  or  ftrained  Inference  againft 
the  Dodor's  exprefs  Words,  and  pofitive  Alferti- 
ons  ?  Let  every  candid  Reader,  without  Prejudice, 
impartially  coniider  the  Meaninp;  of  this  PalTage  ; 
Is  this  a  Danger  fuggefted  from  Books  or  Pam- 
phlets ?  Or  is  it  not  a  plain  and  dired  Invedive  a-= 
gainft  thofe  Perfons  in  the  Church,  who  are  charged 
with  being  the  Occafion  of  thefe  Dangers  to  the 
Church  by  their  Remifsnefs  in  their  Dutj',  not  on- 
ly in  not  punilhing,  but  not  fo  much  as  difcouraging 
thofe  Crimes :  And  to  whom  can  his  lazy  Defenders 
within  relate,  but  to  the  fame  Perfons,  thofe  that 
are  within  the  Churchy  and  to  proced  it  ? 
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But  if  it  were  true,  that  Altars  and  Sacraments 
were  thus  profticuted,  why  muft  the  World  be  told 
in  this  Manner  of  it  ?    Tho  it  is  the  Duty  ot  a  Cler- 
gyman at  all  Seafons,  and  in  all  Places,  as  one  ot 
the  Doaor's  Council  was  pleafed  to  fay,  to  preach 
aeainft  Vice  and  Infidelity,    Immorality  and   Pro- 
phanenefs  ;  yet  fure  none  will  fay,  that  he  is  to  i^' j 
his  Superiors,    and   charge   them   m   this   Method 
with  their  want  of  Duty,  and  Care  for  the  Church  : 
What  other  End  muft   llich  licentious  Reproaches 
produce,  but  a  Contempt  of  their  Perfons,  a  leflen- 
ing  the  Dignity  of  their  Order,  and  a  Diminution 
of  that  Charafter  which   gives  them  the  Capacity 
of  doing  Good  in  the  World  whilft  they  preferve  a 
Venerauon  and  Efteem,  but  which  muft  ceafe  when 
they  meet  with  the  contrary  ?    The  Doftorvvas  fo 
fenfible  of  this,    when  he  mentioned  it  as  his  own 
Cafe,  that   he  thought  the   very   Imputation  of  a 
Crim'e  to  any  of  his^Fundion,  tho'  acquitted  of  it, 
muft  leave  a  Scar  fo  as  to  blemifli  his  Charafter  ; 
fure  then  he  ought  to  have  ufed  the  utmoft  Caution, 
before  he  preached  or  publiflied  this  Sermon,  and 
to  have  confidercd  the  pernicious  Confequcnces  of 
reviling  thofe  in  Authority.     If,  as  he  was  pleafed 
to   fay,  ill  treating  of  him,   who  was  an  Ambafla- 
dor  of  Chrift,    was  defpifing  Chrift  himfelf ;  fure 
it  cannot  be  thought  an  unnatural  Inference,  if  Her 
Majefty  is  faid  to  be  reviled,  by  reflefting  on  thofe 
who  ad  under  Her  Commiflion,    and  are  Part  of 
Her  Adminiftration. 

The  fecond  Paftage  I  troubled  your  Lordftiips 
with,  is  in  Page  16  ;  he  had  been  talking  of  the 
Com'prehenfion  and  Union  of  the  Church  and  Dif- 
fenters,  and  giving  a  great  many  hard  Names  to  it ; 
which  Defign  your  Lordfliips  know  had  its  Rife  from 
a  Commiflion  under  the  Great  Seal  from  his  late 
Majefty  to  feveral  Lords,  Biftiops,  and  other  learn- 
ed Divines,  who  were  to  confider  of  proper  Me- 
thods to  accomplilh  it  :  "  But  he  thanks  God,  that 
"  Providence  had  blafted  the  long  projeded  Scheme 
"  of  thefe  Ecdefiafttical  Jchitophels ;"  with  other 
fcurrilous  Refledions  on  the  Defign,  and  thofe  con- 
cerned in  it  ;  and  then  he  fays,  "  That  fince  this 
"  Model  of  Univerfal  Liberty  and  Coalition  failed, 
"  and  thefe  falfe  Brethren  could  not  carry  the  Con- 
"  venticle  into  the  Church,  they  are  now  refolved 
''■  to  bring  the  Church  into  the  Conventicle,  which 
"  will  more  plaufibly  and  fiily  efted  her  Ruin  ;  what 
"  could  not  be  gained  by  Comprehenfion  and  To- 
"  leration,  muft  be  brought  about  by  Moderation 
*'  and  Occafional  Conformity  ;  that  is,  what  they 
"  could  not  do  by  open  Violence,  they  will  not  fail 
"  by  fecret  Treachery  to  accomplifli.  If  the  Church 
"  can't  be  pulled  down,  it  may  be  blown  up;  and 
"  no  Matter  with  thefe  Men  how  'tis  deftroyed,  fo 
"  that  it  is  deftroyed. 

"Now  pray,  my  Lords,  where  is  the  forced  Con- 
ftrudion  to  make  the  Dodor  in  this  Paftage  fpeak 
of  Perfons  in  Church  and  State  who  endanger  the 
Church,  and  not  of  Books  and  Pamphlets,  Vice, 
Infidelity,  &c.  ? 

He  is  on  his  fecond  general  Head  of  the  Perils 
of  Falfe  Brethren  in  Church  and  State,  and  of  thofe 
Perfons  who  could  not  accomplifti  the  Deftrudion 
of  the  Church  by  the  Comprehenfion,  but  were 
doing  it  another  Way,  by  Occafional  Conformity 
and  Moderation  ;  I  do  not  know  that  either  of  thefe 
are  condemned  by  the  Law  for  Vice,  Infidelity,  Blaf- 
phemy,  Herefy  or  Prophanenefs  ;  be  that  as  it  will, 
'cis  from  the  Perfons  in  Church  and  State  the  Dan- 
ger is  fuggefted  to  arife,  and  who,  as  he  is  pleafed 
to  fay,  make  ufe  of  thefe  only  as  means  to  blow  up 


and  deftroy  the  Church  :  But  then  I  fuppofe  thefe 
Perfons  in  the  Church  muft  be  interpreted  to  be  on- 
ly the  moft  inferior,  and  fo  no  Refledion  on  the 
Adminiftration  :  As  Men  of  Characters  and  Stati- 
ons in  the  State  were  conitrued  to  be  Conftables, 
Excife-Men  and  Cuftom-Houle  Officers,  fo  thefe 
Perfons  who  were  to  bring  about  the  Comprehenfion, 
and  are  now  blowing  up  and  undermining  the 
Church  in  another  Manner,  muft  be  Church- War- 
dens, Parifti-Clerks  and  Sextons.  Thefe  Sort  o£ 
Conftrudions  by  the  Dodor's  Learned  Council, 
are  fo  eafy  and  natural,  that  I  muft  agree  with  his 
Obfervation,  that  they  have  not  much  Argument, 
Learning  or  Eloquence  to  fupport  them. 

And  I  cannot  but  obferve  a  very  extraordinary 
Method  of  anfwering  this  Paflage  and  the  next,  by 
one  of  the  Learned  Council  ;  he  is  pleafed  to  cite 
Two  other  Paflages  in  the  Sermon,  which  were  ne- 
ver mentioned  by  me,  or  any  of  the  Managers  of 
this  Article ;  and  with  very  ftrenuous  Zeal  he  ex- 
plains thofe  Paflages  by  chiming  in  with  the  Do- 
dor, in  charging  Occafional  Conformifts,  with  A- 
theifm,  Deifm,  and  the  worft  of  Crimes  '■,  and 
then  he  concludes,  that  the  Dodor,  in  thofe  Pafla- 
ges he  cited,  has  not  aflerted  the  Church  to  be  in 
Danger  under  Her  Majefty's  Adminiftration  ,•  but 
not  one  Syllable  to  this  Paflage,  which  I  cited  ia 
Page  the  idth. 

The  third  Place  I  troubled  your  Lordftiips  with, 
was  in  the  i8th  Page  ;  his  Words  are  "  Falftiood 
"  always  implies  Treachery  ;  and  whether  that  is 
"  a  Qualification  for  any  one  to  be  trufted,  efpeci- 
"  ally  with  the  Guardianfhip  of  our  Church  or 
"  Crown,  let  our  Governors  confider  :"  Thefe 
Words  fpeak  fo  plainly,  they  need  no  Comment,  nor 
have  they  offered  at  any  Explanation  of  them  ;  they 
muft  relate  to  Perfons,  and  can  have  no  Reference 
to  Books  or  Pamphlets,  Blalphemies  or  Herefies,  &c, 
by  any  Conftrudion  whatever. 

The  Fourth  Paffage,  my  Lords,  was  in  Page  the 
20th  ;  he  is  talking  of  Dangers  from  National 
Sins,  which  are  occafioned  by  Diflenters  and  Falle 
Brethren  ;  and  then  he  fays,  "  And  now  are  we  un- 
"  derno  Danger  in  chefe  deplorable  Circumftances? 
"  Muft  we  lull  our  felves  under  this  fad  Repofe, 
"  and  in  fuch  a  ftupid  lethargick  Security  em- 
"  brace  our  Ruin  ?  I  pray  God  we  may  be  out 
"  of  Danger  ;  but  we  may  remember  the 
"  King's  Perfon  was  voted  to  be  fo,  ot  the  fame 
"  Time  that  his  Murtherers  were  confpiring  his 
"    Death. 

The  Subftance  of  the  Charge  in  this  Paflage,  is 
an  Intention  to  refled  on  the  Members  who  voted 
the  Church  to  be  out  of  Danger,  by  the  Compari- 
fon  and  Allufion  to  the  Vote  relating  to  the  King: 
The  Meaning  feems  evidently,  that  though  the  King 
was  voted  to  be  out  of  Danger,  yet  he  was  not 
out  of  Danger  ;  and  fo,  though  the  Church  was 
voted  out  of  Danger,  yet  the  Church  was  then, 
and  is  ftill  in  Danger  :  But  whether  he  meant 
it  of  the  Members  that  pafled  that  Vote,  is  the 
Queftion  ;  he  fays  he  only  meant  it  according  to 
his  Notion  of  that  Vote  of  the  King,  that  thofe 
not  privy  to  the  Defign  againft  him  voted  him  fafe, 
whilft  others  confpired  his  Murther  ,•  fo  when  the 
Members  voted  the  Church  of  England  to  be  in  no 
Danger  under  Her  Majefty's  Adminiftration,  it  was 
none  of  them,  but  others  that  were  confpiring  her 
Ruin. 

The  Dodor  was  pleafed  to  fay  too,  That  that 
Vote  was  a  Year  and  half  before  the  King's  Death, 
and   that    there  were  not   a  Tenth  Part  of  thofe 
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Members  who  voted  the  King  fafe,  the  reft  be- 
ing turned  our,  and  no  Houle  of  Lords  :  Be  that 
as  i:  will,  they  were  the  fame  Parliament  that 
voted  the  King  out  of  Danger  ;  and  they  that  con- 
fpired  his  Death,  were  Part  of  thofe  who  voted 
him  fafe,  and  who  turned  out  the  reft  to  accom- 
plifti  their  Defigns:  And  though  the  Parallel  ftiould 
not  run  fo  as  to  refled  on  both  Houfes  of  Parlia- 
ment, and  all  the  Members,  yet  if  it  glances  at 
fome  of  them,  and  was  fo  intended,  it  is  a  Cir- 
cumftance  of  Aggravation,  and  that  is  the  only  In- 
tent of  its  being  Part  of  the  Article  ;  and  I  can't 
but  think  the  Dodor  was  apprehenfive  of  fome  Re- 
flexion of  chat  Kind,  for  he  fays  immediately  the 
very  next  Words,  "  That  he  hopes  what  he  has 
"  fo  freely  fpoken  will  not  give  Offence :  If  he  had 
not  a  View  to  that  Voce  of  the  Danger  of  the 
Church,  there  was  no  Occafion  for  that  Apology. 

The  iifch  and  laft  Place  I  troubled  your  Lord- 
(hips  with,  was  in  the  laft  Page,  where  there  were 
fome  Pathetical  Expreffions  which  the  Doftor  chofe 
cut  of  the  Scripture,  and  managed  them  with  others 
of  his  own,  fo  as  to  reprefenc  the  Church  to  be  in 
the  utmoft  Peril  ;  he  mentions  nothing  of  Vice, 
Blafphemy  or  Infidelity.  "  But  that  ftie  Hes  Bleed- 
*'  ing  of  the  Wounds  (he  has  received  in  the  Houfe 
"  of  her  Friends"  :  He  cited  the  Lamentations  for 
it,  but  there  being  no  fuch  Text  there,  I  took  the 
Liberty  of  faying  it  was  a  Lamentation  of  his  own 
making. 

I  Ihould  not  trouble  your  Lordftiips  any  more 
as  to  this  Particular,  but  that  I  am  in  fome  meafure 
obliged  to  vindicate  my  felf  from  what  one  of  the 
Learned  Council  hinted  upon  this  Occafion;  he  was 
pleafed  to  fay  in  the  Defence  to  the  firft  Article,  he 
was  as  much  at  a  Lofs  to  find  out  a  Paifage  in  the 
Sermon,  as  one  of  the  Managers  was  to  find  the 
Text  in  the  Lamentations.  Though,  my  Lords,  this 
is  but  a  Triflle  to  the  Thing  in  Queftion  before  your 
Lordftiips,  yet  fince  that  Learned  Gentleman  was 
pleafed  to  triumph,  as  he  if  had  me  fure  and  unan- 
iwerable  on  this  Point,  I  beg  your  Lordftiips  Indul- 
gence that  it  may  appear  which  of  us  is  in  the 
right. 

The  Doftor  cited  that  Text  to  be  in  the  2d  oiLam. 
4th.  I  looked  through  the  Lamentations ,  therefore 
knew  I  might  venture  to  fay  what  I  did  ;  I  have 
looked  over  it  again,  and  am  fure  there  is  no 
fuch  Text  there.  It  gave  me  Occafion  to  read  and 
refled  on  the  other  Texts  cited  by  the  Dodor  in 
the  Prophecy  of  "Lachariah,  the  1 3th  Chapter, 
where  there  are  fome  Words  that  I  fuppofe  are 
meant,  though  I  could  not  but  obferve  the  Doftor 
to  be  very  unhappy  in  the  Choice  of  his  Scripture, 
this  as  well  as  others  being  direftly  contrary  to  his 
Purpofe.  The  Words  cited  are  in  the  (5th  Verfe,  the 
two  preceeding  Verfes  explain  them  ;  the  Subjeft 
Matter  was  falfe  Prophecy.  In  the  4th  Verfe  'tis 
faid.  It  ft>aU  come  to  pafs  in  that  Day,  that  the  Pro- 
iihet  Jhall  be  nfhamed,  every  one  of  his  Vijion,  when 
he  has  prophejted.  In  the  5th  Verfe  the  Prophet 
is  to  deny  that  he  is  a  Prophet,  and  fay  he  is  a 
Husbandman ,  and  no  Prophet.  And  in  the  <5th 
Verfe  he  is  asked  where  he  received  his  Wounds  ? 
He  anfwers,  in  the  Houfe  of  his  Friends  :  So  that 
he  retains  the  Charafter  of  a  falfe  Prophet  all  a- 
long  ;  and  what  he  fays  in  each  Verfe  is  equally 
true,  and  confeqnencly  that  the  Wounds  he  re- 
ceived were  not  in  the  Houfe  of  his  Friends. 
Whatever  may  be  thought  of  the  Doftor  in  this 
Matter,  I  think  I  may  conclude,  that  his  Learned 
Council  had  his  Scripture  by  Hearfay,  or  elfe  ha 
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would  not  have  triumphed  when  he  had  fo  little 
Reafon.  There  was  a  Difpuce,  my  Lords,  not  ma- 
ny Years  fince,  between  Two  Learned  Divines 
of  our  Church,  about  the  Rights  of  our  Convoca- 
tion ;  one  infulced  the  other  for  his  Ignorance  in  the 
Common-Prayer  Book  ;  buc  upon  Examination  ic 
appeared,  that  he  who  triumphed  moft,  was  moft 
ignorant  of  what  he  charged  on  the  other  :  Whether 
this  Cafe  is  not  fomewhat  applicable,  I  fubmit  to 
your  Lordfhips. 

Having  done,  my  Lords,  with  the  feveral  Paf- 
fages  made  ufe  of  to  maintain  this  Article,  I  think  I 
may  fay  the  Charge  contained  in  ic,  (That  the  Do- 
ftor alTerts  the  Church  to  be  in  Danger,  not  only 
generally,  or  fo  as  to  be  meant  from  Vice,  Infide- 
lity, Schifm  or  Herefies,  Blafphemy  or  Prophane- 
nefs,  but  from  under  Her  Majefty's  Adminiftra- 
tion),  is  not  only  affirmed,  but  ftrongly  proved.  He 
is  not  charged  here  with  fpeaking  contrary  to  his 
Words,  or  with  Negative  Crimes  ,  nor  is  his 
Silence,  as  he  was  pleafed  to  fay,  made  Crimi- 
nal. 

I  muft  now  beg  leave  to  obferve  a  little  on  the 
Evidence  produced  on  the  Doftor 's  Behalf,  and  in 
his  Defence  to  this  Article.  Your  Lordfhips  had  a 
CoUeftion  of  many  fcandalous  Books  and  Pam- 
phlets, drawn  from  Obfcuriry,  to  be  republifhed 
to  the  World,  for  the  more  efteftual  fupprefling 
Blafphemy  and  Prophanenefs  :  And  fince  the  Do- 
ftor's  Council  forbore  to  mention  the  Particulars, 
I  (hall  not  enter  into  them  ;  only  in  general  I 
think  I  may  fay,  that  they  have  been  proved  to 
be  no  way  material  to  what  is  in  iffue  before  your 
Lordftiips :  But  it  may  not  be  improper  to  take 
Notice,  that  moft  of  thefe  Books  appeared  to 
have  ftolen  into  the  World,  and  the  Authors  ftill 
concealed  ;  fome  of  them  Printed  in  Holland  feven- 
teen  Years  ago,  and  others  Publifhed  fince  the  Do- 
ftor's  Sermon  :  And  for  the  Obfervators,  and  Rights 
of  the  Chriftian  Church,  'tis  well  known  the  Au- 
thor^ of  one,  and  Publifher  of  the  other  have  been 
Profecuted  ;  fo  that  thefe  cannot  be  faid  to  be  to- 
lerated with  Impunity,  nor  meant  as  the  Provoca- 
tion for  the  Doftor's  Cenfure. 

I  am  forry  there  are    any  of  thefe  prophane  and 
impious  Pamphlets:     There    are   fome  others  too 
that    have  been   publilTied    within    this  Seventeen 
Years,    which    might  have  been    taken    notice   of, 
but  I  don't  find  them  in  the  Doftor's  Catalogue. 
There  was    a  blafphemous  Sermon    preached    and 
publifhed    by    Doftor  Binks  ;  Mr.   Dodwell's  Charge 
of  Schifm,  and  unbiflioping  moft  of  the  prefent  Bi- 
(hops  ;    the   fame   Gentleman's  Baptifmal  Union  of 
the   Spirit,   or  his  No  Immortality  of  the  Soul;    and 
one  Mr.  Lefley\  ProjeEi  of  uniting  ours  and  the  Gal- 
lic Church.     Whether  thefe    Books    were    thought 
by  the  Doftor  to  tend  to  the  right  Eftabliftiing  our 
Church  and  true  Religion,  I  need    not  fay,  but  I 
do  think  they   were  worthy  his  Notice,  and  may 
vie  with  moft   in   his  CoUeftion  ;    and  if  he  had 
been   fo    incenfed  againft  erroneous  Doftrines,    ic 
had  been  a  worthy  Task  fure,  and  well  becoming 
his  honeft  well-meaning  Zeal,  to  have  endeavoured 
a  Confutation  of  them  ;    then  his  Afperity  in   re- 
buking, his  harfti  and  vehement  ExpreiTions,  would 
not  have  been  ill  employed  :    But,  inftead  of  this, 
to  turn  his  Violence  againft  his  Superiors,  for  not 
Puniftiing  what,   it  may  be,  they  never  heard   of  j 
and  to  lay  the  Danger  from  thefe  Doftrines  at  their 
Doors,  is  not  to  be  juftified  by  any  pretended  Pro^ 
vocation  of  this  Kind  wbatfoevcr. 

There 
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There  was  another  Piece  of  Evidence  produced 
to  your  Lorcifhips,  lome  Proclamations  againft  Im- 
morality and  Prophanenefs  :  If  there  is  any  Thing 
to  be  inferred  from  them  in  the  Dodor's  Favour,  1 
nuift  own  I  can't  conceive  it  Becaufe  the  Queen 
commands  the  Magilbates  to  put  the  Laws  in  Exe- 
cution, therefore  every  private  Divine  may  arraign 
his  Superiors  for  a  fuppofed  Negleft  of  their  Duty, 
as  often  as  he  thinks  fit ;  I  fay,  I  don't  underftand 
this  Inference,  but  I  can  eafiiy  apprehend  the  Con- 
fequence  to  all  Governments  that  will  fufter  fuch 
Prefumptions. 

The  Doctor  himfelf  was  pleafed  to  fay,  That  one 
of  the  Dangers  of  the  Church  mentioned  by  him 
was  forgot  by  the  Managers,  that  was  from  Pa- 
pifts  and  their  EmilTaries  :  I  will  do  him  the  Ju- 
Itice  to  remember,  that  he  has  bellowed  fix  Lines 
on  this  Danger,  but  Twenty-fix  large  Pages  on  the 
Danger  from  thofe  in  Church  and  State.  Then  it 
was  laid,  that  the  Doftor  prays  for  the  Qiieen,  has 
taken  the  Oath  to  the  Queens,  and  therefore  he 
could  have  no  Intention  to  reflett  on  Her  Majefty, 
or  any  Part  of  Her  Adminiftration  either  in  Church 
or  State.  And  the  Doftor  in  his  own  Speech  was 
Dleafed  to  acknowledge  Her  Majefty  to  be  a  Nur- 
fing-Mother  to  the  Church  :  But  I  could  not  obferve 
one  Syllable  to  the  Reverend  Fathers  of  the  Church, 
of  his  Opinion  of  their  Care  of  it  :  I  could  hear  him 
admonilh  that  Venerable  Bench  of  the  Guilt  of  de- 
parting from  the  Church,  and  abandoning  the  Prin- 
ciples of  the  Church,  if  they  (hould  punifli  him,  a 
true  Son  of  the  Church,  for  Preaching  the  fame 
Dodrine  with  theirs ;  as  if  there  was  no  manner  of 
Diiference  whatever. 

It  feems,  my  Lords,  very  ftrange,  that  after  a 
Charge  of  this  Nature  of  Reflexion  upon  his  Ec- 
clefiaftical  Superiors,  that,  after  having  ftudied^  fo 
much  Submiffion,  he  (hould  not  prevail  with  him- 
felf for  fo  much  as  a  Compliment  on  this  Oc- 
cafion.  Such  Behaviour  feems  to  need  no  Expla- 
nation. I  (hould  be  very  unwilling  to  recoiled  any 
of  the  Dodor's  charitable  Opinions  of  his  own 
Brethren,  who,  as  he  is  pleafed  to  fay,  can  facri- 
fice  their  folemn  Declarations  and  Oaths  to  Com- 
plaifance  and  Preferments.  I  would  be  fo  charitable 
as  to  believe  well,  and  think  favourably  of  all  Men ; 
but  when  the  contrary  does  fo  manifeftly  appear, 
it  would  be  Injuftice  to  the  reft  of  Mankind  not  to 
judge  accordingly.  It  would  be  a  Remilfnefs  and 
Negligence  of  Duty,  juftly  blameable,  if  we  were 
to  (hut  our  Eyes,  and  refolve  not  fee  what  fo  evi- 
dently threatens  the  Peace  and  Quiet  of  the  King- 
dom. If  Men  muft  be  allowed  to  vent  their  Dif- 
pleafure  at  fuch  Proceedings  of  their  Governors 
which  do  not  fuit  their  particular  Humours,  what 
muft  become  of  the  Credit  and  Reputation  of  any 
Government,  which  is  fo  neceflary  to  preferve  it  ? 

Your  Lordlhips  have  heard  a  great  many  Obje- 
dions  againft  Innuendo  s,  that  they  are  dangerous 
Things,  and  never  encouraged  ;  and  that  your 
Lordftiips  have  been  pleafed  to  (hew  your  Diflike 
of  them.  I  (hall  not  fcruple  to  own,  that  to  lay  a 
Meaning  to  a  Man  when  his  Words  will  not:  bear  it, 
to  make  any  invidious  Conftrudion  when  it  will  ad- 
mit of  a  favourable  one,  I  can  neither  approve  or 
defire.  But  becaufe  the  extreme  or  ill  Ufa  of  any 
Thing  is  not  to  be  allowed,  that  therefore  you  muft 
never  apply  it  at  all,  is  fuch  Logick  and  Law  as  I 
have  not  been  ufed  to. 

My  Lords,  In  the  Cafe  de  Libellis  famofis,  cited 
by  the  Dodor's  Council,  your  Lordlhips  will  find, 
shac  if  only  plain   poiitive  AfTertions   arc    Libels, 


there  will  be  no  Fence  againft  the  EnVy  and  Ma- 
lice of  wicked  Spirits  :  And  if  the  Law  has  guard- 
ed every  private  Man's  Reputation,  fo  as  not  to 
be  blafted  by  oblique  Turns  and  fcandalous  Infi- 
nuations,  it  would  be  very  hard  if  thole  in  Autho- 
rity (hould  be  expofed  to  the  Virulence  of  every  dif- 
contented  Humourift.  Malice  will- never  want  a 
Pretence,  or  Means  to  convey  Scandal  and  Reproach 
by  fly  Parallels  and  Allufions,  which  may  do  equal 
Mifchief  with  pofitive  A(fertions  :  But  I  muft  ob- 
ferve to  your  Lordlhips,  That  there  are  not  only 
oblique  Infinuations,  but  pofitive  AlTertions. 

Not  only  thofe  Paft'ages  which  I  have  pro- 
duced which  are  exprefs,  but  the  whole  Scope  and 
Tenor  of  his  Sermon,  relates  to  the  Peril  of  the 
Church  from  Perfons  in  Church  or  State,  and  not 
thofe  evafive  Shifts  of  Vice  and  Infidelity,  Books 
and  Pamphlets.  If  the  Dodor  had  only  rebuked 
Immorality,  Blafphemy,  Prophanenefs  and  Irreli- 
gion,  he  might  ftill  have  attended  his  Flock,  *  and 
they  not  have  been  brought  to  attend  him  ;  nor 
would  he  have  been  thought  to  arraign  the  Refolu- 
tion  of  the  Parliament.  But  for  him  to  take  upon 
him  to  cenfure  and  expofe  his  Superiors,  and  to  in- 
finuate  into  the  Minds  of  the  People  the  Danger  of 
the  Church  from  thofe  Perfons  who  have  the  Pro- 
tedion  of  it,  is  no  likely  Method  to  fupprefs  Immo- 
rality and  Prophanenefs,  and  is  diredly  contrary  to 
the  Words  and  Intent  of  the  Refolution  of  your 
Lordlhips  and  the  Commons. 

To  what  End  the  Dodor  has  thought  fit  thus  to 
difperfe  his  Sermons,  may  be  eafiiy  imagined  ;  and 
your  Lord(hips  cannot  be  unacquainted  with  the 
Hiftory  of  a  Neighbour  Nation,  what  temporal  Ends 
were  to  be  accomplilhed  by  a  loud  Outcry  of  Dan- 
ger to  the  Church,  the  Church,  Religion  and  the 
Church.  V/hether  that  will  not  bear  a  Parallel  with 
the  groundlefs  Clamours  which  have  occafioned  many 
of  our  prefent  unhappy  Divifions,  I  fubniit  to  your 
Lord  (hips. 

It  remains,  my  Lords,  that  I  anfwer  one  of  the 
Learned  Council,  what  the  Nature  of  this  Offence 
is  :  I  (hall  only  tell  him  in  the  Words  of  your  Lord- 
(hips  and  the  Commons  Refolution,  made  publick 
by  Her  Majefty's  Proclamation,  "  That  whoever 
"  creates  unreafonable  Diftrufts,  and  groundlels 
"  Jealoufies  in  the  Minds  of  the  People  ;  whoever 
"  diftrads  the  Kingdom  by  falfe  and  feditious 
"  Rumours  of  the  Danger  of  the  Church,  to  cover 
"  Defigns  they  dare  not  own  ;  whoever  goes 
"  about  to  infinuate  that  the  Church  is  not  in  a  fafe 
"  and  flourilhing  Condition  under  Her  Majefty's 
"  happy  Adminiftration,  is  an  Enemy  to  the  Queen, 
"  the  Church,  and  the  Kingdom".  Which,  in 
other  Words,  is,  Againft  the  Law,  againft  the 
Temple,  and  againft  Cajar  has  he  offended. 

Nay,  my  Lords,  Has  not  this  bold  Offender 
gone  yet  farther  ?  Has  he  not  told  your  Lordfliips 
at  your  own  Bar,  That  notwichftanding  the  Tole- 
ration, the  Diflenters are  Schifmaticks,  and  liable  to 
Spiritual  Cenfure  ;  that  by  continuing  the  Indul- 
gence to  them,  you  countenance  Schifni  ;  and  tliac 
while  Schifm  is  continued,  the  Church  muft  be  in 
Danger  ?  So  that  refolve  what  you  pleafe,  and  n-ake 
what  Laws  you  will  in  their  Favour,  he  muft  ftill 
thunder  out  his  vehement  Anathemas  againft  them, 
as  dangerous  to  the  Church. 

*  His  tarijlj'mm  fitrt  of  the  Mob  that  attended  him  to  and  from 
his  Tryal. 

This, 
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This,  my  I  ords,  Is  a  Specimen  of  that  Indepen- 
dency of  the  Church  that  of  late  has  been  fo  much 
ftruggled  for  j  and  which,  if  not  confuted  in  time 
by  Authority,  may  foon  devour  the  Supremacy  and 
the  State.  And  llnce  the  Doctor  has  and  does  ftill  thus 
prefume  to  defie  and  arraign  the  Refolution  of  your 
Lordflnips  and  the  Commons,  he  is  properly  before 
this  Tribunal  ;  and  I  may  apply  to  him  the  Saying 
to  a  Goat  browfing  on  a  Vine,  and  which  was  ap- 
plied to  one  of  another  Function  upon  fuch  an  Occa- 
iion,  who  had  defied  the  Power  of  Parliaments  ? 

Rode  C.ipcr  'uiteni  tnnien  hi;ic  cum  flabis  ad  Aras 
In  tua  quod  Juudi  Comua  pojjlt,   erit. 

My  Lords,  The  Commons  are  fo  fully  aflured  of 
your  Lord(hips  Wifdom  and  Juftice,  that  they  can- 
not queftion  but  your  Determination  in  this  Proceed- 
ing will  be  to  their  Satisfaction  ;  therefore  I  fliall 
trouble  you  no  farther,  but  fubmic  to  your  Lord- 
fiiips  Judgm.enc. 

„  •  p  ,  _.  \ /T  ^  Lords,  Having  already,  by 
erj.  ir  t,.  ^yj^  Command  of  the  Commons, 
endeavoured  to  make  good  the  Fourth  Article  of  this 
Charge  ;  It  is  now  my  Duty  to  fupport,  what  I 
cffered  before,  both  againft  the  particular  Ol'jeSIions, 
and  the  general  Rules,  propofed  or  infmuated  by  the 
Council,  or  the  Prifoner. 

The  finl  Thing  I  attempted  to  prove  by  particular 
Pajfagcf,  was  tiie  fecond  Claufe  of  this  Article. 

"  ThafDoftor  SachevercU  fuggefts.  That  there 
"  are  Men  of  Characiers  and  Statio-ns  in  Church  and 
"  State,  who  are  Falfe  Brethren,  and  do  in  them- 
"  felves  ixieakcn,  undermine  and  betray,  and  do  en- 
*'  ccurage  and  put  it  in  the  Poijer  of  others,  who  are 
*'  profelTcd  Enemies,  to  overturn  and  dejhoy  the  Cm- 
*'  jiitution  and  E/Liblijhment. 

This  I  thoucht  would  be  plainly  made  out,  if  1 
could  fhew  thefe  T-jjo  I'hiugs : 

1.  That  the  Do6:or  has  aflerted,  in  exprefs 
Terms,  of  all  Falfe  Brethren  in  general,  that  they  do 
in  themfelves  -cceaken,  undermine  and  betray,  and  do 
encourage  and  put  it  in  the  Poiuer  of  others,  "who  are 
projeffed  Ene?nies,  to  overturn  and  deflroy  the  Conjlitution 
and  Eflabhfhment.     And, 

2.  That  he  charges  Perfons  of  Characiers  and  Sta- 
tions  with  Fa'fe  Brotherhood. 

Apprehending  the  Confequence  clear,  that  if  thefe 
Two  Things  were  aflerted  by  the  Dodor,  the 
Charge  was  juft. 

I  ufed  likewife  fome  farther  Proofs,  which  Khali 
not  need  repeat. 

Befides  fome  little  Cavils  as  to  the  Two  Propofi- 
tions,  which  I  (lull  take  Notice  of  by  the  way  ; 
great  Complaint  is  made,  often  repeated,  and  much 
exaggerated,  that  I  have  brought  together  thefe  Two 
Propoficions,  that  are  twelve,  or  nine,  or  at  leaft 
feven  Pages  afunder. 

My  Lords,  I  took  Notice  of  tliis  I'rijling  Ob- 
jeEiion  before  ;  and  what  I  faid  to  it,  neither  the 
DtBor  nor  his  Council  have  attempted  to  Anfwer. 

But  they  all  feeming  to  lay  the  greateft  Strefs  up- 
on this  Parr,  and  the  Council  every  one  repeating 
ir,  I  be,-^  Leave  to  ftate  once  more  how  that  Matter 
Hands. 

The  Doctor  in  this  Sermon  propofes  (i.)  To  de- 
fcr'ibe  Falfe  Brotherhood  ;  (2.)  To  (hew  t\\t  Mi f chief -^ 
and  (5.}  the  Malignity  of  it. 

And  this  fngk  Conftderation  would  malie  one  ex- 
pect, that  thefe  Heads  (Viould  relate  to  one  amtlm-j 
at  whatever  Diftance  he  takes  them  up. 
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Under  the  Second  Head,  *  Page  I5,  he  aflerrs, 
of  all  Falje  Brethren  in  general,  that  "  they  do  in 
II  themfelves  weaken,  undermine  and  betray,  and 
"  do  encourage,  and  put  it  in  the  Poxver  of  o- 
*|  thers,  who  are  profelTed  Enemies,  to  overturn 
"  and  deftroy  the  Conftirution  and  EftabliOiment. 

This  is  my  firft  Propofition  in  Ter7ns,  and  nothing 
is  objefted  to  it. 

_  Only  a  litttle  Attempt  is  made  to  divert  the  Qiie- 
ftion,  by  mentioning  fome  particular  forts  of  Falfe 
Brethren,  and  faying  he  there  fpeaks  of  "i^/zZ/e  Brethren 
in  fome  of  thofe  Senfes  of  the  Word. 

I  agree  it  :  He  that  fpeaks  of  all,  fpeaks  of  fuch 
as  are  included  in  thofe  Senfes  of  the  Word  which 
he  mentions  ;  but  likewife  fpeaks  of  all  others  too  ; 
fpeaks  of  fuch  as  he  has  ?nenticned  any  zuhere  elfe,  as 
well  as  there,  fuch  as  are  M'n  of  Characiers  and  Sta- 
tions, as  well  as  fuch  as  are  not. 
Under  the  Third  Head, 

In  (hewing  the  Malignity  of  this  Sin  (not  /;;  it 
felf,  that  he  had  fliewn  before,  but)  zvith  regard  to 
the  World:  He  Inftances  firft,  in  the  Mifchiefs  ari- 
fing  from  Men  of  Characters  and  Stations,  in  the 
Words  I  formerly  cited.  Thi?,  I  thought  made 
out  my  Second  Propofition  to  be  the  Docior's^ 
That  Men  (f  Characiers  and  Stations  are  Falfe 
Brethren. 

This  \s  faintly  deny'd  ;  and  'tis  fnid,  he  does  not 
here  fuggeft  Men  of  Characters  and  Stations  to  be 
Falfe  Brethren  ;  but  what  is  here  fpoke  relates  to 
their  private  Behaviour,  and  not  to  the  Adminiflra- 
ticn. 

Befides,  that  this  is  direftly  againft  the  plain  Im- 
port of  the  Words  ;  to  let  your  Lordftiips  fee  the 
Candor  of  this  Defence,  let  us  fuppofe  it  true  ;  and 
that  it  is  the  Dolor's  Opinion  that  the  Perfons  he 
here  fpeaks  of,  be  they  great  or  7nean,  are  not  Falfe 
Brethren. 

Then  the  Doftor,  to  be  confiflent  with  this  De- 
fence, muft  affirm,  that  he  here  fets  forth  the  M.ilig- 
mty  of  Falfe  Brotherhood,  by  (hewing  the  Malignity  of 
another  Sin  which  is  not  FA  LS  E  B  RO  THER- 
HOO  D,  in  Perfons  of  Characters  and  Stations,  who 
axe  not  FALSE   BRETHREN. 

This  is  the  wretched  Shift  he  is  driven  to,  taking 
it  the  beft  for  him. 

That  thefe  Characiers  and  Stations  relate  both  to 
Church  and  State,  all  his  Difcourfe  in  the  Places 
cited,  and  every  ivhcre  elfe,  (hews  ;  nor  has  he  or 
his  Council  made  it  an  Objection  that  they  do  not  ; 
fo  that  it  would  be  very  much  mifpending  your 
Lord(hips  Time,  to  go  to  prove,  Vv'hat  is  not  deny'd^ 
that  by  Men  of  CharaElers  and  Stations,  he  in- 
tends Men  of  Characters  and  Stations  in  Church  and 
State. 

The  Two  Propofitioiis  being  thus  cleared,  let  us  fee 
if  that  which  is  laid  hold  of  to  declaim  lb  earneftly 
upon,  have  any  more  Weight  in  it,   that  is,  the  join- 
ing together  thel'e  Two  di/lant  Propofitions. 
The  Objection,  rightly  ftated,  is  this  : 
He    has  in  one   Place  affirmed    of  all  Falfe    Bre- 
thren   in  general,    "  That  they  do  in    themfelves 
weaken,  undermine  and  betray,  and  put  it  in  the 
Power  of  others,  who  are  profefled  Enemies,  to 
"  overturn  and  deftroy  the  Conftitution  and  Efta-^ 
"  blifhment  : 


*  Note,  The  Pages  of  the  Sermon  are  referred  to  as  in  the 
Second  Itdition,  which  was  that  which  tras  proved  and  read  in 
Evidence. 
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And  fcren  Pages  off.  has  reprefented  Mm  ofCha- 
rakers  and  Stations  as  Falje  Brelhrm  : 

And  we  (very  luirealonably  !  )  have  charged  him 
with  I'liJTgefting,  "  That  there  are  Men  of  Cha- 
*'  raiiters'^and  Stations  in  Chinch  and  State,  who  are 
*'  Falfe  Brethren,  and  do  in  thcmfelves  weaken,  un- 
"  derminc  and  betray,  and  do  encourage  and  put  it 
"  in  the  Power  of  others;  who  are  profelfcd  Enemies, 
"  to  overturn  and  deftroy  tiie  Conftitution  and  E- 
"  ilnbliflmient. 

This  is  the  true  Stres:gtb  o[  the  OhjeBion^  and  the 
very  ftdtiiig  it  expofes  it. 

The  general  Mifchie}  he  mentions,  as  common  to 
all  Falle  Brethren,  Page  15,  I  prefume  will  be  ad- 
niitted  to  belong  to  thcj}  defcnbed  Page  7  ;  Why 
then  not  ai  well  to  thofe  Page  -2  ? 

Mull  net  what  is  laid  of  all  Falfe  Brethren, 
extend  both  to  thofe  whofe  Crime  he  defcribes, 
and  to  thje  whofe  Malignity  for  that  Crime  he  ex- 
poles  ? 

And  which  is  moft  to  be  regarded,  the  Dijiance 
of  the  Place,  or  the  Connexion  of  the  Scheme,  and  the 
Nature  of  the  Propofttiom  ? 

The  Doftor  himlelf  leems  rather  to  prefs  the  Ob- 
jeftion  thus,  That  this  is  Inference,  and  joining  in- 
dependent Propi'fitiom  ;  which,  though  fpoke  by  him 
in  general,  the  Unani?nity  of  his  Council  in  falling 
upon  this  Part  of  what  I  laid,  Ihew,  it  was  fpoke 
piincipally  with  a  View  to  thefe  two  Pajfages.  Are 
then  Pajfages  that  fpeak  of  al/  Falfe  Brethren,  and 
that  fpeak  of  fome  particular  Falfe  Brethren,  inde- 
pendent ? 

My  Lords,  Thefe  are  fo  far  from  being  indepen- 
dent, and  lb  ///  have  they  chofen  out  what  to  find 
fault  with,  that  (if  your  Lordlhips  will  pardon  the 
Pedantry,  confidering  I  have  a  Man  of  Logick  and 
Difputation  to  deal  with)  the  two  Propofitions  are 
the  two  Propofitions  of  a  Syllogifm,  concluding  in  the 
jitfl  Figuie. 

And  the  lijerence  he  complains  of  is  the  Concln- 
fion  neccflarily  arifing  from  them,  according  to  the 
Rules  of  Logick. 

The  whole  Syllogifm  nms  thus. 

All  Falfe  Brethren  do  in  themfelves  -weaken,  under- 
mine, and  betray,  and  do  encourage  and  put  it  in  the 
Poiver  of  others  who  are  profefs'd  Enemies,  to  ove>-*urn 
and  deftroy  the  Conftitution  and  Eftabliftment. 

Per  Ions  of  Charaders  and  Stations  are  Falfe 
Brethren. 

Therefore  Perfons  of  Charaders  and  Stations, 
do,  O'c. 

The  two  firft  Propofitions  are  what  I  have  flievvn 
the  Dodor  plainly  to  lay  down  ;  the  other  only  a 
iieceffary  Confequeme. 

Would  any  one  expeft  that  the  Doctor  fhould  be 
fo  forgetful  of  the  Rules  of  Logick,  as  when  he  had 
laid  down  the  Premifes,  to  deny  the  Conclufion  ?  Or 
to  deny  the  Conclufion  to  be  H  I  S  DOCTRINE, 
who  laid  down  thofe  Premifes  ? 

Can  it  be  thought,  that  he  laid  them  down  with- 
out an  Intention  that  his  Hearers  Ihould  make  the 
Cuuclufton?  Or  co«W  he  think  it  poftible  they  (hould 
mt  make  it  ? 

Or  Hiall  the  fnppreflhig  a  Conclufion  fo  plainly 
ariiing,  vvliich  is  taken  Notice  of  in  fome  that  write 
of  Logick  as  an  Elegance  in  Difcourfe,  pafs  for  an 
Excufe  f 

Let  the  Dodor  defcribe  Falfe  Brethren  in  general 
as  Betrayers  and  Deftruyers  of  the  Church,  and  the 
proper  Objetls  of  the  Rage  and  Fury  of  the  People, 


and  then  expofe  as  Falfe  Brethien  tliofe  i:i  the  Ad- 
min/ftration,  Perfons  of  Charath-rs  and  Stations,  from 
the  chief  to  the  leaf,  the  People  will  quickly  make 
the  Application. 

If  any  one  fliould  inflame  the  Mob  to  fuch  a  De- 
cree of  Rage  and  miftaken  Zeal,  as  to  forget  the 
^Spirit  of  the  Gofpel,  and  to  believe  it  their  Duty  to 
ferve  God  by  breaking  the  publick  Peace,  and  to 
fupport  his  Church,  by  pulling  dov^'n  all  Meeting- 
Houfes,  and  rifling  the  Houies  of  all  Diflenters  ; 
he  needs  afterwards  only  tell  them,  THIS  ISA 
MEETING-HOUSE  ;  HERE  LIVETH  A  DIS- 
SENTER, they  are  not  fo  dull  as  to  fail  of  making 
the  Cc.nclufton  ;  THEREFORE  THIS  HOUSE  IS 
TO  BE  PULL'DDOWN  ;  THEREFORE  THIS 
MAN  IS  TO  BE  PLUNDERED  5  and  of  putting 
it  immediately  in  Execution  wiiere  they  dare. 

Suppofe  fuch  a  Man  fiiould,  in  Dejence  of  him- 
felf,  lay,  "  I  did  not  bid  them  pull  down  this 
"  Houfe,  nor  rifle  that  ;  my  telling  them  All  Meet- 
"  ing-Houfes  were  to  be  pulled  down,  All  Dljfenttrs 
"  to  be  marked  and  plundered,  was  Four  Montht 
"  before  I  told  them  THIS  WASA  MEET- 
"ING  HOUSE,  OR  THAT  MAN 
"A    DISSENTER;   and    to    carry   back  a 

Man's  Words,  fpoke  only  by  way  of  Informa- 
"  tion,    to  what  was  laid  Four  Months  before  by 

way  of  Doflrine,  is  the  greateft  Hardft}ip  in  the 
"  World. 

Would  this  pafs  for  an  Excufe?  Or  would  it  not 
add  to  the  Indignation  againft  fo  impertinent  a  'Tri- 
fler  on  fo  fad  an  Occafion. 

My  Lords,  The  burning  a  Meeting- Houfe,  the 
burning  all  the  Meeting-Houfes,  the  laying  this 
Aletropolis  once  more  in  Allies  by  the  Enemies 
of  our  Conftitution,  is  nothing  to  the  inflaming 
the  Nation,  and  rendring  the  Q^U  E  E  N  and 
Her  ADMINISTRATION  odious  to 
the  People. 

Shall  it  then  be  an  Exctife  for  the  Doftor 
here,  when  he  has  laid  down  the  Premifes,  to 
fay,  that  he  has  not  in  ff'^ords  exprefled  the  Con- 
clufion ? 

Shall  the  ffieanefl  of  the  People,  clearly  and  rightly 
colled.  This  is  Doctor  Sacheverell's  DoElrine  ;  and 
Ihall  not  we  in  accufmg,  and  your  Lordfljips  in  judging, 
be  allowed  to  colled  it,  when  we  are  endeavour- 
ing to  preferve  the  Queen  and  Conftitution,  and  aU 
that  is  dear  to  us  ? 

Surely,  my  Lords,  we  lliall.  Nor  is  the  ftri[i 
Confequence  that  your  Lordlhips  find  in  this  Claufe, 
always  neceffary  in  Cafes  of  this  Nature  :  But  I  was 
willing  to  lliew  it  here,  that  your  Lordlhips  may- 
fee  with  what  Juftice  this  was  made  the  great 
Topick  whereupon  to  declaim  againft  Hardfhips  ; 
and  to  couple  fuch  Inferences  with  Innuendo's,  as  if 
both  were  the  fame. 

As  for  taking  one  Part  of  one  Sentence,  and  ano- 
ther Part  of  another,  whoever  makes  a  Conclufion  in 
Logick  ever  does  it ;  and  only  then  does  amils  in  it, 
when  in  doing  it  he  departs  from  the  proper  Rule, 
and  where  the  Confequence  is  not  juft ;  which  I  have 
ftjewn  is  not  the  Cafe  here,  and  no  Body  has  attempt- 
ed to  make  out  that  it  is. 

'Tis  as  little  to  the  Purpofe  what  is  faid,  that  he 
has  not  reftrained  this  to  Perfons  of  the  HIGH- 
EST CHARACTERS  AND  STATI- 
ONS; which  I  fliewed  fo  fully  before,  that  it  has 
been  thought  more  advifeable  to  pretend  I  admitted 
what  I  believe  I  plainly  difproved,  than  to  ofer  any 
Anfvver  to  my  Reafons. 

I'll 
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I'll  only  add,  that  'tis  mt  pretended,  that  there 
is  one  I'Ford  in  the  Sermon  that  looks  like  the  lea/i 
Hiiit^  that  only  Injerioy  Officers  were  meant ;  and 
'cis  plainly  Jhs-ucn,  that  others  were  intended  :  And 
then  the  Dotftor's  Escufe  amounts,  at  befl,  but  to 
this  :  He  has  indeed  fpoke  in  reproachful  Terms  of 
Magiftratei  in  general,  he  has  pointed  to  thofe  that 
have,  and  thofe  that  beflcco  the  Honours  of  the 
Church,  and  Places  and  Preferments  in  the  State ; 
he  has  pointed  to  the  Chief;  bis  Reafoning ,  when 
he  {hews  the  Malignity  of  the  Sin  from  Examples 
of  Perfons  of  Characters  and  Stations  is  the  flronger, 
the  Greater  thefe  Perfons  are,  as  the  Examples  of 
the  Create/}  are  the  moft  Contagious ;  but  yet  he 
relies  upon  it,  that  fince  the  general  Mention  of 
Perfons  of  Characters  and  Stations  takes  in  the 
Meaneft  as  well  as  the  greatefi,  'tis  not  to  be 
doubted  but  the  all-difcerning  People,  efpecially  when 
fufficiently  fired  and  enraged,  will  refrain  the  Words 
to  the  moft  innocent  Meaning,  and  apply  them  only 
to  inferior  Officers,  Conftables,  and  thofe  in  the  near- 
eft  Degrees  to  them. 

This  is  the  Sum  of  this  notable  Excufe. 
Let  this  therefore,  where,  by  bending  their  uni- 
ted Force  againft  it,  they  feemed  to  have  the 
greattft  Hopes  of  making  fome  Impreljion,  ferve 
for  the  Specimen  chofen  by  themfelves,  of  the 
Hardflnps  of  Inferences  and  Innuendo's  in  this 
Charge. 

"  the  Third  Claufe  "  That  he  chargeth  Her 
"  Majejty,  and  thofe  in  Authority  under  Her,  with 
*'  a  general  Male-Adtniniftration ;  The  firft.  That 
**  he  fuggefts  that  Her  Majefty's  Adminiftration,  both 
"  in  Eccleftaflical  and  Civil  Affairs,  tends  to  the 
*'  Deftruclion  of  the  Conftitution  ;  are  fo  7nanifefl, 
that  after  what  has  been  faid,  and  is  unarfwered,  it 
would  be  but  lofing  Time  to  attempt  to  make  them 
more  plain. 

And  their  Defence,  and  the  Books  and  Pamphlets 
read  on  this  Head,  are  not  to  the  Purpofe. 

For  fure,  the  fhewing  that  there  have  been  fome 
Paltry  Scriblers,  Jew  in  Number,  many  long  fince 
dead,  fome  mad,  fome  that  have  undergone  the  in- 
famous Puniftiment  of  the  Pillory,  moft  of  them  pro- 
fectited  or  unknown,  does  not  prove  that  there  are 
Seminaries  for  the  opon  Profejfion  of  thofe  Blafphemies 
and  Impieties  ;  much  lefs,  that  they  are  fuffered  by 
the  Government,  or  that  their  Follies  can  be  called  an 
open  Violence  upon  the  Church,  or  their  Faults  made 
the  general  CharaEier  of  the  Nation,  and  charged  upon 
the  Qtteen  and  Her  Adminiftration. 

When  a  fcandalous  Book  is  publiftied,  or  contagious 
Sin  committed,  any  Subjeft  who  has  a  real  'Leal 
to  prevent  the  Mifchief  fpreading,  may  apply  to 
the  proper  Magiftrate  to  fupprefs  it  ;  and  if  in- 
ferior Magiftrates  negled:  their  Duty,  may  carry 
the  Complaint,  againft  them  and  it,  to  their  Superiors. 
But  is  it  to  be  endured,  in  any  eftablifhed  Go- 
'vernment,  that  a  Man  pafs  ever  all  the  Ma- 
gi(lrates,  and  make  an  Appeal  to  the  People,  not 
only  againft  the  Offenders,  but  againft  the  Magiftrates 
too  ? 

This  is  properly  Faction,  this  is  invading  the  Royal 
Authority;  'tis,  in  the  Doftor's  own  Words,  *'  Are- 
"  belious  Appeal  to  the  People  as  the  Dernier  Refort  of 
fuftice  and  Dominion" ;  'tis  ereEling  a  Popular  'tri- 
bunal^ where  not  only  SCRIBLERS,  but  the 
Q_UEEN  and  Her  AUTHORITY  are  to  be 
try'd. 

The  Daftor  indeed  pretends  that  his  Zeal  was 
only  againft  thofe  Offenders,  and  fuch  as  keep  not 
within  the  Bounds  of  the  Toleration  Aft  ;  that  his 


Warmth  of  Speech,  was  only  to  (lir  up  the  Magi- 
ftrates to  put  the  Laws  ftriftly  in  execution  ;  and  he 
folemnly  protefts  he  intended  no  Reflection  on  the 
Qiteen,  or  Her  Miniftry  ;  that  by  the  Dangers  of  the 
Church,  hemeant  only  thofe  Judgments,  which  tlie  juft 
Anger  of  a  provoked  God  might  be  reafonably  ex- 
pected to  inflict  on   fo  wicked  a  People. 

I  can't  pretend  to  repeat  his  very  W^ords,  but  I 
apprehend  this  to  be  his  Senfe,  and  beg  Pardon  if 
I  miftake  his  Meaning, 

My  Lords,  I  am  amazed  at  the  Doftor's  Sclen-.n 
Proteftations.  I  will  avoid  hard  IVords  as  much  as 
I  can  ;  but  if  wlien  he  calls  God  to  IVitnef  in  fo 
folemn  a  Manner,  he  fliould  then  fpeak  without 
Foundation  oj  Truth,  plainly  againft  his  Srrmon,  and 
be  even  then  ufing  the  little  Arts  of  Evafion,  and  di- 
verting the  Qrieflion,  inftead  of  that  Sincerity  which 
ought  to  accompany  fo  folemn  an  Oath,  I  leave 
it  to  your  Lordfliips  to  give  a  Name  to  ftich  Be- 
haviour. 

Is  it  pbjfble  to  fay  he  intended  not  to  refteti  on  the 
Adminiftration  .<* 

Give  me  Leave  to  read  to  your  Lordfliips  Txo 
Pages  in  his  Sermon,  to  which  I  before  referred  ; 
and  be  pleafed  to  obferve,  as  I  go  along,  how 
much  they  are  applicable  to  unknown  Authors,  or 
the  Dead,  to  Afgil'l,  the  Obfervator,  the  Review,  or 
other  Writers,  that  he  has  made  fo  filthy  a  Cdleciion 
out  of  J  or  to  Athcifls,  or  Di/fenters  exceeding  the  Limits 
prefcribed  by  the  Toleration  ;  or  to  Occafional  Confmnifts, 
Diflenters  too  in  the  ?nain,  but  when  the  Occajicn 
of  a  Place  calls  them  to  Church  ;  and  your  Lord- 
fliips will  have  one  Inftance  of  his  Sincerity  in  his  So- 
lemn Proteftations. 

"  2.  Secondly,  In  regard  to   the  M^'orld,  What  a 
vaft  Scandal ,  and  Oftence  muft  it  give  to  all  Per- 
fons  of    Piety    and    Integrity ,    to    fee     Men     of 
CharaBer,  and  Stations,  thus  fliift  and  prevaricate 
with    their   Principles,    and    ftarting    from    their 
Religion    upon    any    Occafion    of    Difficulty,     or 
Tryal,    and   like   the  Difciples,   flying   from,    and 
forfaking    our  Saviour,    when    his   Life    lay   ac 
Stake  ?    To  fee  Mens   Opinions  fit  as  loofe  about 
'em  as  their  Garments,  to  be  put  on,  cr  oft",  for 
Convenience  ?    What  can  unwary  Perfons  conclude 
from   fuch  Tergiverfation,  and  Hyp^oijy,    but   that 
all  Religion  is  State-Craft,  and  Impfture  ?     That 
All  Godlinefs  is  Gain  ;    and   that  the  DoEirines  of 
the  Church   lie  not  fo  much    in  Her  Articles,   as 
Her   Honours,    and    Revenues  ?     Without   doubt, 
this     Modern     Latitude,     and     infamous     Double 
Dealing,  as  it  can  proceed  from  notiiing  but  the 
rankeft  Atheifm,  fo   it  muft  propagate   it   Vvhere- 
foever  it  goes;  and  'tis  not  to  be  queftioned,  but 
that   the    IVonderfitl   Increafe,    and     hipudent    Ap^^ 
pearance  of  all  Seels  and  Herefies  in  this  Kingdom 
at  prefent,   beyond  what  was  ever  known  in/o/- 
mer  Ages,  is  chiefly  to  be   attributed   to  it.     But 
this    Critne    is  as  pernicious  to  Human   Society,    as 
Religion  ;    for    it    deftroys     all    conmmi    Honefty^ 
Faith,   and  Credit  in  the  IVorld,  and  in  the  Place 
of  it,   fets   up   an  Univerfal  Trade   of  Cvuz,enage, 
Sharping,   Diffimulation,    and    downright   Knavery. 
For,  what  Dependance  can   there  be  upon  a  Man 
of  }20  Principles  ?    What  Tift    in    Equivocations, 
Evafiom,  and  Lyes  ?    Nor  indeed  could  any  one 
be  fuppofed  fo  fottifh,  as  to  place  the  leaft  Con- 
fidence   in   thefe   Men,    did  they  not  bait    their 
Hook,   and   cover    their  Treachery  with   the  facred 
and    plaufible     Pretences    of    Friendftjip,    whereby 
they  are  capable   of  doing  much    more  Mifchief, 
than  a  bare-facd   and  profefs'd  Enemy,     In  what 
5  K  a  "  moving 
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"  movin-  and  Uv.Iy  Colours  does  the  Holy  Pfalmifl 

"  Paint  ^ovu   the   crafty  L'/idicufnefs  of    Inch   wilely 

•'  Volpones  ?     IVickedncfs,    lays    he,    is    theyehi,    De- 

"  cc7"«  mid  Guile  go  mt  cut  of  their  Streets,     tor  it  n 

"  mt  an  open  Enemy  thru  has  done  me   this  Dijlonour, 

'•  for  then  I  could  have  born  it  :     Neither  was  it  mine 

"  Advcrfary,  that  did  magnify  himfelf  agai.ift  me,  jor 

"  then  peradvemure   I  ix-'Oiild  have   hid  my  felj  Srom 

''  him.     But,    it  was  even   T'bou  !  my  Companion,  my 

"  Guide,    and  mine   own  Fajniliar  Friend,     We    took 

*'  ficeet'Cour.fel  together,    and  walked  in  the  Houje  of 

*'  God  as  Friends.     There  is  no  Faithfulnefs  in  their 

"  Mouths,    their  inward  Parts   are    very   Wickednefs  ; 

"  their  Throats  are  open  Sepulchres,   and  their  Words 


cc 


"  to  Ckd  and  Many  than  they  are  to  themfelves, 
"  who  are  always  a  SelfContradiclicn,  full  of  Con- 
"  jufton  and  Perplexity,  perpetually  haunting  rhem- 
"  felves,  the  word  of  D<i:muns,  maintaining  an  irre- 
"  concileahle  War  betwixt  the  outward  and  inu<ard 
"  Man  ,  Confortnifts  in  Profeffion,  Half-Ccnformifts 
"  in  PraElice,  and  Non  Conformifts  in  judgment, 
"  Such  a  Mixture  of  Inconjiftency  and  Nonfenfe, 
"  that  any  one  that  has  the  leaft  Spark  of  Con^ 
"  fcience  ,  or  Reafm ,  mufl:  renounce ,  and  deteft. 
*'  But  this  difmal  Effeft  has  fuch  a  State  of  Habi' 
"  tual  Hypocrify,  that  it  quite  damps  and  extin- 
"  guifies  both ,  quenches  the  Holy  Spirit  of  God, 
"  and  crucifies  his  Son  afrefl)  ;  and  as  it  finds  a  Man 
"  void  of  Shame,  generally  (without  a  miraculous 
"  Converfion)  leaves  him  incapable  of  Repentance, 
"  and  both  damns  him  here,  and  hereafter  ;  and  as 
"  he  chofe  it  in  this  World,  appoints  him  in  the  next^ 
"  his  Portion  with  Hypocrites,  and  Unbelievers,  with  all 
"  LyarSy  that  have  their  Part  in  the  Lake  which  burns 
"  with  Fire  and  Brimftone,  with  the  Grand  Father 
"  of  Falfmd,  the  Devil  and  his  Angels.  And  fo 
"  here  we  leave  our  Falfe  Brethren,  in  the  Company 
"  they  always  keep  Correfpondence  with. 

To  go  on.     Is  that  true,  that  he  only  calls  upon 


are  fmoother  than  Oil,  yet  be  they  very  Swords. 
"  Like  Joab,  they  .pretend  to  fpeak  Peaceably,  and 
"  finite  Us  mortally  under  the  Fifth  Rib. 

"  •>.  Thirdly,  M'^tth  regard  to  a  Mans  felf,  it  Is 
"  hard  to  diiVinguifli  whether  our  Falfe  Brethren 
"  prove  themfeivcs  GniJry  of  more  cxccffive  Kna- 
"  very  ,  or  F'lly.  For  whatever  thefe  cunning, 
"  te}npoyiz.ing  Politicians  may  think,  they  will  find, 
"  after  all  their  Slnijfang,  and  Cojnpliance,  that  the 
"  plain   Road    of   l>uth,    Hone/ly,    and  Integrity,   is 

"  both    the   moft    Prudent,    as   well  as  the    Safe/i  ,      ^^^    .          r      c^  n-                ^    r  r^a-     ,      ■ 

"  JVay  th-y   can  follow,    and  that  the  Wifdom  of  the  Magiftrates  for  Juflice  upon  thefe  Offenders  ? 

"  this  World  is  as  much    Foolifmefs  with  Men,    as  If  his  Intent  really  were  to  exhort  the  Magiftrates 

"  'tis  with  God.     For  certainly  there  is  no  Sin  that  {hefore  whom  he  preached)  to  put  the  Laws  in  Execu- 

"  fo  much  Dif appoints   its  own  Ends  as  This  does,  tion^    one  would  expeft  to  find  it  vehemently  preffed 

"  Perhaps  the  Man  may  obtain  the  prefent  Advan-  under  the  Fourth  Head,  where  he  undertakes  to  fhew 

"  taze  he  has  in  Profpecl,  by  relinquifhing  his  Old  what  (hculd  be  the  RefuL  of  all ;  but  I  have  fearch- 

~    '        "  ed  carefully,  and  can  find  nothing  there,  nor  any 
where  elfe,  of  any  fuch  Exhortation. 

There  is  indeed  a  Calling  upon  the  Pafiors  of  the 
Church,  who  were  not  prefent,  to  thunder  out  Anathe- 
ma's againft  Schifm  ;    which   could   not  be  to  per-' 

-  arid  Kt'to  be  trufted  iv/any  Matter  oi  Weight,  or  fwade   thofe  Pafiors   that  did  not  hear  him,    but  to 

*'  Importance,    who    has  betrayed   his    ows  Party  for  <:oh^«««  their  Remiffnefs  to   the  PfO/'/e  that  ^/i.     But 

"  the  little  'fordid  Uicre  of  a  Place,    or  Preferment  :  all  the  reft  is  to  the  People,  to  adhere  to  the  Funda- 

"  And   is  again   ready    to    be  Retrograde,      viien-  mental  Principles ;  to  watch  againfi,  M  A  KK  AND 

"  ever  the   Wind   (hall    Change,   and  Tffr  about  ?  AVOID,  thofe  that  defert  them  ;    to  give   Place, 

"  Such  a  F.z//e  £rof/;er  may  ferve   the  prefent  Turn  BY    SUBJECTION,    no  mt  an  Hour  ;    to 

"  of   his  Adverfaries,  who  may    feem,  whilft  they  defpife  fneaking  Shuffling   COMPLIANCES, 

"  want   the  Tool,    to  flatter   and    carefs  him;    but  and  put  on  their    BRAVEST    Reflutions,  which 

"■  let    fuch    a    Turn    Coat    reft    aflured,    he    (hall  the  PRESENT   Cafe  required  :     There  is  a  de- 

"  meet   with    Hypocrify,   for    Hpocrify  ;    and    fince  nounc'mg  Woe  to  the  fearful  Heart  and  faint  Hands  ; 

"  He   is   <^ot  upon  the  Stage,  '(hall   ^f?  his  Part,  a  (hewing  the  Perils  and  low  Eflate  of  the  Church, 


"  Friends,  and  Principles  ;  but  is  ever  fuch  a  M-r- 
"  cwfli-j  Convert  received  heartily  into  the  Bofojn 
*'  of  his  /y)-7«e/-  Enemies  ?  Or  are  T/'je;  ever  found 
"  fo  Credulous,  and  Good-natured,  as  to  Forgive, 
"  and  Z-eZ/'w?  fuch  an  Apofiate  Cordial  and  Sincere, 


"  and  be  hijfed  of  when  he  has  done.  Such  a 
"  wife  Game  do  our  Projeciors  Play,  they  £^z>-/(?>-, 
"  and  betray  their  Friends,  only  to  /f/7  themfelves 
"  5/i<v«  into  the  Hands  of  their  Eneinies,  who 
"  fliall  treat  them  with  more  Infolence,  Difdain 
"  and  Tyranny,  than  /;ow_/?  Mm  do  with  Aow, 
"  and  Contempt,  if  they   don't  go  the  ^vhole  Lengths 


that  her  Sons  deferted  her,  that  file  lay  bleeding  of  her 
•Wounds  ;  that  her  Adverfaries  were  CH  I  E  F,  and 
her    Enemies  AT  THAT  TIME  profpered. 

Is  this  the  Language  of  one,  that  is  only  laying 
before  Magi/lrates  the  Abufes  of  a  few  inferior  Per- 
fons,  within  their  Pou-fr,  fubjed:  to  their  Authority, 
and  whom  they  could  eafily  crufh,  and  defiring  thole 


"   (/  ?/3«V  Prti^jy,    flick  at  nothing,    though  never  fo     Magi(lrates  to  com^  ^Afw  .? 


"  impious,  and  abfurd,  and  run  from  one  Extream 
"  to  a  ^«'fe  Contrary.  Thus  ///i/e,,  thus  ^fl/?, 
"  thus  odiotis,  thus  contemptible,  thus  fervile,  nay 
"  thus  execrable  is  the  Tr(T)70f,  and  Double-Dealer 
"  in  the  Sight,  not  only  of  all  /;ow_/?  A/i??z,  but 
"  the  moft  projefied  Knave;,  and  Hypocrites  !  Who 
"  cannot  but  have  a  Tacit  Regard,  and  Veneration, 
"  for  a  Man  of  Steadinefs,  and  Probity,  that  upon 
"  17//  Ouafions  is  nr/s  to  himfelf,  and  his  C^«j^  j  is 
"  above  the  Threats,    as   well   as  Flatteries  of  this 


In  fliort,  Is  it  calling  upon  the  Magiflrates,  or 
upon  the  People,  for  3'?(/?;Vf  ? 

Again  : 

He  folemnly  declares  his  Meaning  in  the  Sermon 
to  have  been.  That  the  Dangers  of  the  Church  are 
only  fuch  as  arife  from  the  Sins  of  the  Nation,  buC 
mt  in  the  leafi  from  Her  Majefly  and  Her  Admini- 
firatien. 

Let  any  one  caft  his  Eye  upon  the  Sermon,  or  up- 
on  the  Dedication  of  that  preached   at  Derby,  and 


•'  World      ftill  trufiing  in  his  God,   and   his  own  try   how   the    feveral  Expreffions   fuit  this  Schemes 

"  Integrity,   and    7?//}/ce,    ^f/pZ/zK^   his    Intereft,    or  and  he  will  fee,  the  Doctor  had  nothing   of   it   in 

"  Suaefs,  and  is  under  all  Circumftances  like  that  View  then,   but  that  'tis  contrivd  fince,  for  him    to 

"  God,   and  Religion  he   believes  and    ferves,    with-  pretend  now. 

"  out  Variablenet's,    or  Shadow  of  Change,    hut  is   the  What  Dangers  of  the   Church  and  Conflitution  he 

"  fame,    to    Day,   to    Morrow,    and  for  ever.     Far-  means  in  the  Sermon,  is  too  plain  to  be  fi^ifted  oft 

"  ther    theie  Falfe  Brethren  cannot  be  more  odiotts  by  a  Proteflation  :    He  tells  you  exprefly  tuAa?  they 

are 
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Jot  High-Crimes  arid  Mifdemeanors; 


are,  and/ro»;  vihom  ;  from  Men,  whom  he  defcribes 
as  being  in  the  Adminiftration,  who  undennine  and 
betray  the  Church,  and  enable  others  to  deflroy  it  j 
they  are  fuch  as  he  apprehends,  not  from  the 
Hands  of  God,  but  from  the  "Treachery  and  Violence 
of  Mm. 

Accordingly,  the  ii^kole  tends  to  fitr  up  Anger,  h" 
dignation  and  Fury  againft  thofe  Men  ;  not  to  move 
Humiliation  and  Prayers  to  God,  to  avert  thofe  im- 
pending Judgments. 

But  poffibly  he  may  expeft  to  be  underflood,  not  of 
an  immediate  Vengeance  of  God,  or  his  delivering  us 
into  the  Hands  of  a  Foreign  Enemy,  but  his  permitting 
wicked  Men  at  home  to  overthrow  the  Church. 

If  we  take  it  to  be  fo,  this  folemn  Proteftation  is  a 
mere  Evajzon,  and  a  Jhifting  the  Qjiefiion. 

'Tis  true,  the  Overthrow  of  the  Church  and  Confii- 
tution  is  the  heaviefl  Judgment  can  befall  us,  and 
if  it  does  happen,  muft  be  accounted  the  AEi  of  Di- 
•vine  Jufiice  punifhing  us  for  our  Sins.  All  National 
Punipjments  are  certainly  the  more  imtnediate  ASis 
of  the  Jufiice  of  Providence ;  and  the  Inflrtiments 
made  ufe  of  to  bring  them  about,  are  very  often 
"wicked  Men. 

The  Prophane  Writers,  the  Atheifis,  the  Abufers  of 
the  "Toleration,  the  Vilifiers  oj  Holy  Orders,  of  the  Church, 
and  of  Chrifiianity,  and  other  wicked  Men,  may  have 
given  great  Provocations  to  Almighty  God ;  and  if  I 
ftiould  fay  fo  great,  as  may  give  juft  Caufe  to 
fear  a  Judgment  upon  us ,  that  7fjay  endanger  the 
Church  and  Conftitution  ;  yet  fiill  the  Queftion  is, 
Tl/hat  Hands  are  about  to  execute  this  Judgment  upon 
us  ?  IVe  charge  him  as  reprefenting  the  Church  in 
Danger  under  Her  Majefty's  Adminiflration  •  as  fug- 
gefting  that  Her  Majefty's  Adminiftration,  in  Church 
and  State,  tends  to  the  DeftruElion  of  the  Conftitution  ; 
and  confequently,  that  the  Hands  of  thofe  in  the 
Adminiftration  are  about  to  execute  fuch  Judgment  ; 
And  he  folemnly  protefis,  he  apprehends  no  Danger  pafs'd  over 
lut  from  God. 

My  Lords,  This  is  trifling  j  for  every  fuch  Danger 
is  from  God,  and  is  his  Judgment,  whoever  they  be, 
whether  Her  Majefty,  and  Her  Miniftry,  or  any  others^ 
that  immediately  bring  it  upon  us. 

This  therefore,  inftead  of  anfwering,  is  evading, 
and  diverting  your  Lordfhips  View  from  the  Per- 
fons  be  charges  to  be  working  the  Ruin  of  the 
Church,  to  God  the  Supreme  DireSlor  and  Over- 
Tuler  of  all  the  Aftions  and  Defigns  of  Men.  As  if 
the  Refleftion  on  the  Qjieen  and  Her  Adminiftration 
were  the  lefs,  for  faying,  that  they  are  the  Inftru- 
ments  in  the  Hand  oj  God  to  fcourge  the  Nation  for 
its  Sins,  and  to  execute  his  Vengeance  in  overthrowing 
the  Church  and  Conftitution. 

So  that  I  am  afraid,  this  Part  of  his  Solemn  Pro- 
teftation is  either  falfe,   or  evafive,  or  both. 

And  let  fo  much  fuffice  to  be  added  on  thefe 
Claufes. 

To  what  I  offered  to  your  Lordfliips  on  the 
Claufe  of  keeping  up  DiflinElion  of  FaEiions  and  Parties  ; 

I  defire  to  add  the  Weight  of  One  Authority,  out 
of  the  Excellent  Sermon  preached  by  the  moft  Reve- 
rend Prelate,  my  Lord  Archbifltiop  of  fork,  and  pro- 
duced by  the  Doftor. 

The  Words  are  thefe  : 

"  They  are  Faftious,  they  are  Setters  up  and  A- 

betters  of  Parties,  who  endeavour  to  deftroy,  or 

unfettle,    or  difparage,    or  in  the   leaft  hurt  or 
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Whether  the  Doftor  hath  not  endesvoured  in 
the  higheft  Degree  to  difparage  the  Government^ 
and  confequently  to  weaken  it,  your  Lordfliips  will 
judge. 

As  to  the  other  Claufes,  they  have  offered  very 
little,  and  I  will  not  repeat  what  I  faid  before. 

Only  I  would  take  notice,  that  under  the  Head 
oifiirringup  to  Arms,  fomething  was  urged  by  the 
Council,  in  relation  to  what  I  faid  upon  Tome  Texts 
of  Scripture,  but  fo  entirely  tmftaking  my  Meanin 
that  I  think  my  felf  unconcerned  therein. 

As  for  perverting  Scripture ; 

The  Council  would  feem  to  pretend  fcmethi rg 
or  other  to  be  the  Miftake  of  the  Printer,  without 
faying  where  the  Miftake  is,  or  how  they  would  have 
it  read. 

I'll  tell  your  Lordfliips  what  the  Mftake  is;  ic 
is  Printing  the  Second  Chapter  of  Lamentations  in- 
ftead of  the  Firft,  and  Mifplacing  the  References  to 
Lamentations  and  Zechariah ;  which  I  fcorned  to  take 
Advantage  of,  and,  in  what  I  faid,  recli/y'd. 

But  this  ferved  for  a  Shew  of  an  Excife. 

They  faid  fomething  more  on  this  Head,  but  not 
to  what  was  my  Objection  i  but  protnifed  the  DoBor 
fliould  clear  all. 

My  Lords,  I  think  I  might  reafonably  here  put 
an  End  to  the  Trouble  I  am  giving  your  Lordfliips  j 
but  that  I  apprehend  fome  Things  whicli  fell  from 
the  DoiSor,  and  which  have  not  fallen  in  my  way 
already,  may  be  proper  to  be  taken  notice  of,  fo  far  as 
concerns  what  is  within  Tiiy  Province. 

I  own,  his  Speech  was  extremely  well  compofed,  fitted 
not  fo  much  to  mfortn  (his  Cafe  would  not  bear  that) 
as  to  }nove,  (wherein  his  Hopes  were  more  juftly 
placed  ;)  not  fo  much  to  fiate  the  Queftion,  and 
clear  it,  as  to  divert  it  :  All  the  plaufible  "Topicks 
were  laboured,  and  all  the  Arguments  that  prefs'd 
hardeft  upon  Him,  and  moft  required  an  Anfwer, 
in  Silence  j  the  Whole  framed  to  give 
the  Paffions  Maftery  over  Reafon,  and  to  induce  a 
Perfwafan,  that  fo  good,  fo  excellent  a  Man  as  he 
painted  himfelf,  that  has  fo  many  Virtues,  fo  great 
Sincerity,  fo  true  a  Zeal  for  Religion,  could  not  be 
Guilty  of  this  Charge,  though  plainly  proved  up- 
on him  :  The  Proteftations  were  ftrong  and  hearty, 
and  fuch  as  will  read  well  amongft  the  People  ;  cleav 
of  all  thofe  qualifying  Claufes,  that  might  perhaps 
have  made  it  fuit  better  with  the  Truth  of  his 
Cafe,  but  would  have  had  the  Inconvenience  o{ giving 
to  the  Readers  Sufpicion  of  Guilt.  An  agreeable 
Concern  for  Religion  and  Vrttte  ran  thro*  all  j  which 
will  always  ftrike  an  Audience,  and  feems  intended 
to  make  fome  Amends  for  the  Rage  and  Fury,  and 
Zeal  for  Party  in  the  Sermon. 

I  only  wifli,  for  the  Doftor's  Sake,  the  Compofer 
had  preferved  a  little  more  Regard,  aS  well  to  whac 
was  fit  to  be  faid  here,  (where  the  Truth  of  the 
whole  Matter  is  known)  as  to  what  was  fit  to  be  faid 
abroad,  and  given  it  a  little  more  Refemblance  of  the 
Doctor  and  his  Sermon  ;  That  he  had  not  calculated 
fo  many  Parts  of  it  for  an  Appeal  to  the  People,  and 
to  obtain  their  Acquittal  upon  his  own  Word,  And 
I  muft  needs  fay  for  my  felf,  (tho'  my  liking,  or 
difliking  it,  is  of  very  little  Moment)  had  it  had 
fewer  and  lefs  Solemn  Appeals  to  God  Almighty,  or 
more  Truth,  or  /  known  lefs  of  the  Matter,  I  fliould 
have  liked  it  much  better. 


He  begins  with  making  his  Order,  the  Church  and 

weaken  the  Government,  and  the  Laws  as  they     Chrifiianity  to  be  concerned  in  the  Caufe  ;  intending 

-—  eftabliflied  ;    let  the  Principles  on  which  they     it,  I  prcfume,  to  be  underftood  abroad  as  a  Charge 

the  Pretences  they   make,   be  what  they    upon  his  Accufers,  that  in  his  Perlon  they  arraigre 

all  thefco 


are 
go,   or 
will. 
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But  I  fliall  not  pretend  to  follow  him  thiough- 
out  the  whole  Speech,  only  point  out  fome  Fallacies 

in  it.  ,-,,11 

My  Lords,  Great  Regard  js  to  be  had  to  the 
Tf'orc^,  much  more  to  the  Sukmn  Dedaratiun,  much 
more 'to  the  O.itb  of  a  Clergyman,  when  he  is  jree  and 
tmbiaji  d. 

But  when  he  flands  in  Judgment,  when  the  Rod  is 
over  hhn,  when  there  is  only  mt  vjay  open  for  Elcape 
from  the  juft  Punifliment  due  to  his  Crimes,  by  pro 


fully  -wrought,  when  it  flrikes  at  our  All,  it  would 
be  ahfuui  to  fay,  the  Co?n?7ions  may  not  bring  ic  to 
the  Bar  of  JulHce,  and  your  Lordjhips  prevent  irs 
dreadful  Eft'eds,  and  give  it  the  Punifliment  ic 
deferves. 

My  Lords,  Without  that  Po-wer,  your  Conflitmkn 
were  vjeak  and  precarious. 

THE  Doctor  obferves  in  what  manner  the 
Charge  againft  him  is  fttpported,  not  by  exprefs 
Sentences  of  his,  but  by   Inferences,  and  joining  inde- 


tcfiing  his  Innocence ;  neither  his /^('rJ,  nor  his  Decla-    pendent  Sentences,  (as  to  that  parti  have  coniidered 


ration,  nor  his  Oath  is  to  be  regarded. 

That  Method  will  acquit  all  that  are  accufed  ; 
and  the  lefs  Confcience  any  fuch  Wretch  has,  the 
furer  and  eafur  will  be  his  Efcape. 

And  therefore  your  Lordfhips  will  judge,  by  what 
the  Doctor  has  taught  the  People,  what  he  has 
fiillifl.'ed,  and  not  by  what  he  pretends  to  be  his 
Intentions  in  doing  it. 

He  makes  Complaint  of  the  Generality  of  the  Charge, 
that  it  was  fuch  that  he  knew  not  where  it  would 
p:int. 

My  Lords,  Suppofe  we  had  followed  the  more 
common  Way,  and  fee  forth  aU  the  Paffages  we 
have  read,  or  the  whole  Sermon  and  Dedication  ver- 
batim, (as  we  might  have  done)  without  pointing 
out  what  we  objefted  to,  or  why  ;  had  that  left 
him  lefs  in  the  dark  >  It  was  therefore  more  for  his 
Advantage,  that  we  fliould  tell  him  the  particular 
Points  we  would  infift  upon,  than  if  we  had  left  our 
felves  at  Liberty  at  the  Trial,  to  make  as  many 
Points  as  we  then  pleafed. 

He  lays  it  down  for  a  Rule,  That  the  higher  the 
Charge  is,  the  more  clear  ought  the  Proof  to  be. 

My  Lords,  The  Proof  here  is  indifputalle  ;  the 
Sermons  and  Books  are  not  denied  to  be  his.  And 
thefe  are  all  that  flriBly  make  the  Evidence  in  the 
Cafe  ;  the  reft  is  but  Argument,  and  fliewing  them 
to  be  Libellous  in  the  Particulars  in  the  Charge, 

But  take  Proof  in  a  larger  Senfe,  fo  as  that  it 
may  extend  to  the  Reafoning  upon  the  Evidence, 
and  to  the  making  good  the  Charge,  as  in  this  Cafe 
is  perhaps  not  improper  : 

I  have  no  Reai'on,  in  refpecl  of  this  Charge  againft 
him,  to  conteft  his  flule,  becaufe  the  Proof  of  it  is 
dear  in  that  Senfe  too. 

But  yet,  for  the  Sake  of  Juflice,  I  (hall  take  the 
Liberty  to  fay,  that,  as  applfd  to  this  Cafe,  it  is  a 
Fallacy. 

'This  Sort  of  Proof  arifes  from  the  Senfe  and  Do- 
Brine  of  his  Booh. 

And  I  prefume,  the  Doftor  cannot  hope,  that  be- 
caufe this  is  charged  to  be  fo  high  a  Crime,  as  De- 
faming and  Undermining  the  Government,  any  more 
favourable  Meaning  is  to  be  put  upon  his  IVords, 
than  if  it  were  the  lefs  Crime  of  Defaming  a  Pri- 
vate Perfon  ;  or  that  your  Lordf]}ips  (hould  not  un- 
derftand  in  this  Cafe,  (that  which  every  Body  elfe 
that  hears  it,  underftands)  and  which  your  Lordflnps 
xwuld  have  underftood,  if  it  had  not  endangered  the 
Govermnent. 

I  own,  I  cannot  comprehend  xvhy  your  Lordfbips 
fliould  be  more  (hy  of  Defending  the  Government, 
than  a  private  Reputation  ;  or  moft  afraid  of  Cenfuring 
that  which  is  infinitely  the  mofl  dangerous  Confe- 
quence,  if  it  efcape  uncenfured. 

On  the  contrary,  in  the  Cafe  of  thofe  Things 
which  tend  to  the  Overthrow  of  the  Conflitution, 
where  the  Rules  and  Methods  of  Inferior  Courts 
cannot  apply  a  proper  Remedy,  your  Lordfljips  (up- 
on the  Impeachment  of  the  Commons)  7nay.  Let 
the  Contrivance  lye  never  fo  deep^  be  never  fo  art- 


it  already)  ;  and  he  feems  to  exped,  that  if  he 
were  Guilty  of  Suggefting  and  Maintaining  the 
Things  charged  upon  him,  the  Paffages  might  as 
eafdy  be  pointed  to  in  his  Sermon,  as  the  DoElrine  in 
thjfe  he  produced  ;  and  that  bare  reading,  without  a 
Cotnment,  would  convicl  him. 

No,  my  Lords — Even  Dodor  Sacheverell  is  not 
yet  arrived  at  that  Pitch,  as  to  Arraign  the  Govern- 
ment as  direttly  and  openly,  as  to  preach  a  general 
Doclrine.  -,  ,, 

Tins  Fallacy  feems  very  grofs. 

For  is  it  reafonable  to  chink,  that  a  Man  that 
intends  ro  unhinge  the  Government,  to  expnl'e  an 
Adininiflration,    to  fire   the  People,    to  raife  Sedition, 

fliould    fpeak  direSlly  and  plainly  ?     No he   is  to 

cover  his  Defign  even  from  thofe  he  is  to  draw  in  ; 
he  is  to  pretend  Zeal  for  Religion,  inftnuate  him- 
felf  by  degrees,  not  flKck  his  Hearers  at  firfi  with 
a  Declaration  againft  a  Queen  they  are  fond  of ; 
he  muft  pretend  Zeal  for  Her  Majefty,  to  preferve 
their  good  Opinion  of  himfelj,  while  he  is  doing 
that  which  by  degrees  will  alienate  their  Affedions 
from  Her.  This  he  mufl  do,  though  there  were  none 
to  punifh,  and  to  prevent  the  Dafliing  his  own  Hopes 
of  Succefs.  But  when  he  knows  that  the  Power  of 
the  Adminiflration  he  is  to  Revile  and  Rail  at,  is  over 
him,  and  at  hand ;  that  is  a  farther  Reafon  for 
Caution  :  Therefore  in  fuch  Difcourfes,  dark  Phra- 
fes  are  to  be  ftudied,  confufed  Defcripticns  will  be 
frequent,  with  a  perpetual  Perplexity  of  Exprejfion, 
between  frying  what  his  Rancour  will  not  let  him 
with-hold,  and  with-holding  what  his  Fear  will  not 
let  him  fpeak  out.  Scheines  of  Speech  are  to  be  contri- 
ved, that  have  txm  Meanings  ;  the  one  more  obvious 
and  plain,  to  have  its  jull  Effect  upon  the  People  ; 
and  the  other  (that  will  occur  to  no  Body  elfe)  a 
Referve  to  be  offered  to  a  Court  of  Jufiice.  This  is 
naturally  to  be  expeded  in  Seditious  Difcourfes.  But 
if  your  Lordfl)ips  will  pafs  this  by,  which  has  fpoke 
infinitely  more  plain  and  audacioufly  than  any  other 
(I  believe)  that  ever  fo  publickly  dared  Authority, 
your  Lordfliips  may  exped  to  fee  a  new  Difcourje 
from  the  Dodor,  where  Sedition,  that  had  but 
a  very  thin  Difguife  in  this,  fliall  there  have  none  at 
all. 

And  this  may  ferve  for  an  Anfwer  to  what  is  urg'd 
from  his  zealous  Exprefjlom  for  the  Qi^een  ;  for  if 
the  whole  Difcourfe  have  quite  another  Tendency,  ic 
is  plain  that  thofe  are  only  Parts  of  the  Blind  and 
Difguife. 

He  complains.  That  he  is  accufed  for  what  he  has 
omitted,  as  if  done  with  Defign  ;  and  his  Silence  is 
7nade  Criininal. 

My  Lords,  I  was  the  Perfon  that  took  Notice  of 
his  Omiffions,  but  I  did  not  make  them  a  part  of  his 
Charge. 

Indeed,  when  he  in  his  Anfwer  protefted  (as  now 
he  does  7nore  Solemnly)  his  Loyalty,  I  took  that  Pro- 
fefTion  into  Confideration,  as  a  part  of  his  Defence, 
which  I  ought  to  take  notice  of. 

I  had 
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I  had  learned  thct  tlie  beft  way  to  try  the  Truth 
or  Fallity  of  Pretenders  to  Virtue  or  Religion,  was 
by  their  Fntits. 

Accordingly  1  confidered  his  Manage7nent  of  his 
Test  in  this  Sermon,  how  agreeable  it  was  to  fuch 
Profejjion,  and  to  iee  what  Fruits  of  Loyalty  I  could 
find  there. 

And  your  Lordfhips  will  now  apply  tliofe  Obfer- 
vations  to  his  Soleinn  Appeal  to  God  before  your 
Lordfhips,  that  his  Intentions  in  that  Ser7non  -were 
to  exert  his  BEST  E  N  D  E  A  \^  O  U  R  /or  f/;^ 
Security  of  Her  Majejly. 

I  fliewed  your  Lordfhips,  that  he  omitted  the 
only  true  Notion  of  Falfe  Brotherhood  in  State, 
which  took  in  the  Non-Jurors  and  DifafeEled,  tho' 
his  Test  led  to  it  ;  that  he  had  omitted  to  make 
the  proper  Ufe  of  the  Douirine  of  Paffive  Obedience, 
which  was  to  prefs  Obedience  and  Submifpon  TO 
HER  MA  JESTY,  tho'  the  Day  and  the  Do- 
Brine  feemed  both  to  require  it. 

That  he  had  fet  up  another  Notion  of  Falfe  Bro- 
therhood, which  I  llsevved  to  be,  upon  his  oiu«  Prin- 
ciples, wrong. 

By  thefe  I  try'd  his  Pretences,  and  flrewed,  that 
if  they  were  /incere,  this  Behaviour  was  unaccount- 
able J  but  if  he  were  at  Heart  for  the  Pretender,  I 
made  it  manifeft  that  all  his  Procedure  was  jufl, 
nay,  tlint  even  his  Notions  of  Falfe  Brotherhood  was 
right  to  him  that  was  of  that  Mind,  and  that  his 
Application  of  the  firft  of  Lamentations  was  exaii  and 
fne  upon  that  Suppofition,  which  is  never  to  be 
■jufiified  or  excufed  on  any  other. 

'1  his  I  then  prcfs'd  no  farther,  than  to  fView  that 
his  Sermon  had  in  it  no  Fruits  of  that  Loyalty  which 
he  pretended. 

But  I  may  make  a  further  Ufe  of  it  now,  as  a  plain 
ContradiPaon  to  his  folemn  Declaration. 

For  has  he  pretended  to  give  any  Anfiver  to 
this  ? 

Was  I  wrong  in  my  Notion  of  Falfe  Brother- 
hood, or  was  he  right  in  his .?  Has  he  made  that 
Vfe  of  Paffive  Obedience,  as  to  prefs  Submiffon  to 
the  Qtieen  from  it  .<*  Has  he  not  let  the  Non-Ju- 
rcrs  efcape,  tho'  his  Text  led  him  to  fpeak  againft 
them,  and  advanced  a  wrong  Notion  of  Falfe  Bro- 
therhood merely  to  fall  foul  upon  thofe  that  juftify 
the  Refiftance  in  the  Revolution,  and  cut  oft'  there- 
by every  Colour  of  Title  to  the  Pretender  ?  Or 
dees  he  offer  to  reconcile  that  Proceeding  with  his 
Pretence  .'  No— —And  then,  tho'  bare  Omiffon  were 
not  a  Fault,  yet  I  may  now  ask  ;  Is  that  Omiffton 
confiftent  with  his  Proteftation  of  an  Intention  to 
exert  his  beft  Endeavour  for  Security  of  the  Queen  ? 
Did  he  exert,  or  intend  to  exert  his  befi  Endeavours, 
that  omitted  things  lb  very  obvious  ?  Nay,  where 
does  he  fhew  that  he  has  exerted  any  fuch  Endeavour 
at  all'f 

On  the  contrary,  he  has  fallen  into  the  Methods 
ufed  by  thofe  that  are  againfl  Her  Majefty,  to  under- 
mine and  weaken  her  Title,  and  to  difparage  her  Go~ 
-vernment,  and  to  render  it  odious  to  the  People. 

He  complains  that  where  he  preffes  Obedience  to  the 
Qiieen,  we  fay  he  means  the  Pretender. 

My  Lords,  It  was  one  of  the  Omiffons  that  I 
urged  againft  him  in  the  manner  I  have  juft  mention'd, 
that  he  no  where  preffes  Obedience  to  the  Qtieen, 

Does  he  think  it  had  not  become  him  to  (hew  where 
he  did  prefs  it,  if  he  could? 

Or  what  Name  does  he  think  is  to  be  given  to 
his  taking  it  for  granted,  that  he  had  done  that, 
vhich  it  was  exprelly  charged  he  had  not  done,  and 
which  he  cannot  pao  he  hat  ? 
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He  feems  to  complain  of  form  Exprejffons  that  have 
been  ufed  againft  him  by  the  Managers,  as  not  be- 
coming this  Place,  or  his  Order. 

My  Lords,  I  hope  we  fhall  always  demean  our 
fclves  wich;«yZ  RefpeSi  towards  your  Lordfiips. 

Ax\d  as  to  him,  he  is  to  confider,  that  there  is  a 
wide  Difference  between  what  a  private  Man  fays 
of  others,  much  more  of  his  Governors,  in  Conver- 
fation,  or  in  popular  Affe?nblies,  and  what  is  fpoke 
of  an  accufed  Perfvn  at  his  Tryal.  In  the  former 
Cafe,  it  is  not  fit  to  fpeak  ill  of  them,  that  which 
is  true  ;  in  the  other,  the  Crime  is  to  be  reprefented 
as  it  is,  and  the  Perfm  is  to  have  no  Refpeti  paid 
him  that  fliall  any  way  tend  to  prevent  (hewing 
the  full  Enormity  of  the  Oitne  in  all  its  true  Colours.. 
And  if  any  thing  has  been  faid,  which  otherwife  his 
Orders  would  have  fecured  him  from,  let  him  re- 
member that  his  Cri}ne  deprives  him  at  this  Time  of 
that  ProteElion  ;  where  'tis  one  Aggravaticu,  that  he 
has  abufed  his  Huly  Funclion  j  which  it  was  the  Bu- 
finels  of  the  Managers,  both  to  fay  and  to  make 
out. 

He  complains  that  there  is  no  Allowance  made  tcra 
Minifler  rebuking  Vice  and  Irreligion  with  Zeal,  when 
he  happens  thereby  to  be  carried  into  an  Expreljion  not 
well  guarded. 

My  Lords,  His  Zeal  is  levell'd  more  at  Perfons 
than  Crimes,  he  mentions  not  falfe  DoEirines  to 
confute  them,  nor  the  Faults  of  tiiofe  that  hear 
him,  that  they  may  amend  the.m  ;  but  rails  at 
Perfons  abfent  to  expofe  them,  and  raife  the  Paf- 
fions  of  his  Auditory  againft  them ;  his  Zeal  leads 
to  Imnt  out  Faults,  for  an  Occafxon  of  Complaint  ; 
to  magnify  whatever  is  amifs,  and  charge  all  home 
upon  the  Government ;  departing  from  the  Office  of 
an  Ambajfador  of  the  Prince  of  Peace,  and  preaching 
Sedition  and  Rebellion. 

And  in  fuch  Cafe,  his  Orders  are  fo  far  from 
being  an  Escufe,  that  they  are  an  Aggravation  ; 
when  he  who  ought  to  preach  Peace,  Long-Suffering, 
Gentlenefs  and  Submiffion,  foments  Divifions,  creates 
Jealoujies;  heightens  Antmofities,  and  diflurbs  the 
Government. 

But  where  there  is  a  Sermon  truly  tending  to 
promote  Religion  and  Virtue,  God  forbid  that  any 
incautious  Expreffions  in  it,  tho'  juftly  exceptionable, 
fliould  be  laid  hold  on  as  an  Occafion  to  punifh 
the  Preacher  j  it  has  not  been  done,  nor,  I  think, 
ought  to  be. 

Yet  when  a  Minifter  prefumes  to  go  out  of  his 
IVay,  and  to  meddle  with  the  Government,  he  ought 
to  be  more  than  ordinarily  wary  in  his  Expreffions, 
(ince  his  Charafler  gives  his  Refleflions  greater  Weight 
and  Force  with  the  People,  and  his  Errors  will  there- 
fore do  the  greateft  Mifchief. 

And  this  Man  that  Profeffes  to  preach  Politicks, 
and  laughs  at  thofe  that  tell  him  'tis  his  Duty  to 
preach  Peace,  and  is  infaming  the  People  againft  their 
Sovereign,  muft  not  think  himfelf  entitled  to  that 
Favour. 

I  own  I  am  very  well  pleafed  to  hear  the  Dodor's 
Declaration  in  Favour  of  the  Succeffion  in  the  Houfe 
of  Hanover,  and  his  earnefi  Prayer  for  perpetuating 
it.  Becaufe,  whenever  our  Sins  ftiall  be  the  Occa- 
fion of  our  lofing  the  befi  of  Qtieens,  the  Security 
of  our  Religion  and  Liberties  for  our  Pofterity  depends 
upon  it. 

But  I  a  little  wonder,  that  he  appeals  to  God  that 
in  this  Sermon  he  had  fincere  Intentions  to  exert  his 
bejl  Endeavours  for  the  Security  of  the  Queen,  and  the 
Proteflant  Succeffion,    1  hope  he  is  hearty  for  both, 
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but  fure,  his  heft  Endeavours  ibr  them  are  not  exertsd 
in  ;/'/;  Sermon. 

As  for  the  Q^iecu,  I  have  fpoke  already. 

As  for  the  Sucajjlon,  I  own  my  felf  entirely  at  a 
Lofs,  in  what  part  of  the  Sermon  it  is,  that  he  has 
exerted  any  Endeavour  at  all  for  the  Security  of  the 
Prvteftam  Siiccefpon  :  I  do  not  find  any  thing  that  I 
apprehend  can  concern  it,  except  that  Place  where 
he  ridicules  the  Notion  of  any  Right  to  the  Crown, 
but  an  Hereditary  Right, 

THE  COUNCIL  having  in  great  mea- 
fure  declined  chat  Head  about  Wrefling  and  pervert- 
i>!^  divers  T'exts  and  Pnjjages  of  Holy  Scripture,  and 
i'ceming  to  Promife  that  the  Doctor  fliould  give 
SatisjaUioH  therein  ;  I  was  in  great  Expeiftation  of 
his  Performance  there  ;  but  am  mii'erably  difip- 
pointed,  and  cannot  but  be  in  fome  Confufion  for 
the  Doctor  ;  tho'  he  feems  to  have  entire  Satisfaction 
in  himfolj. 

His  Conduft  upon  this  Claufe,  from  firft  to  laft, 
amazes  me. 

His  Anfwer  put  in  before  your  Lordlliips  to  the 
Charge  of  the  Commons,  is  throughout  evafive  and 
refleaing  ;  but  in  this  part  of  it  there  is  a  Mafler- 
piece  of  Equivocation  and  Malice,  to  avoid  either 
confeffing  vr  denying  the  Charge,  and  to  caft  an 
Odium  on  the  Commons,  as  Perfecutors  of  the  Chrgy. 

The  Words  are  thefe  : 

*'  Hard  is  the  Lot  of  the  Minifters  of  the  Go- 
"  fpel,  if  when  they  cite  the  IVord  of  God  in  their 
"  general  Exhortations  to  Piety  and  Virtue  ;  or  in 
"  Reproof  of  Mens  Tranfgreffions,  or  vchere  they 
"  are  lamenting  the  Difficulties  and  Conflicis  with 
"  which  the  Church  of  Chrift  ivhilft  Militant  here 
"  on  Earth,  tnnft  ahvays  ftruggle;  the  feveral  Texts 
"  and  Paflages  by  them  cited,  fhall  be  faid  to  have 
"  been  by  them  meant  of  particular  Perfons  and 
"  Things,  and  Oiall  be  confidered  in  the  mod  cri- 
"  minal  Senl'e,  and  be  made  by  fuch  C^nftruftion, 
"  one  Ground  of  an  Impeachment  for  High  Crimes 
"  and  Mifdemeanors. 

Thefe  are  the  Words  of  his  Anfwer  ;  and  give 
me  leave  to  ask.  Do  they  deny,  or  do  they  confefs 
the  Charge  ? 

Neither But   are   an  Appeal  to  the  Pafjlons  of 

the  People,  amongft  whom  it  has  been  fo  indujlrioufly 
and  irregularly  dilpevfed. 

Yet  1  dare  fay  every  unvjary  Reader  took  the 
Doftor  to  have  deny'd  this  Charge,  and  felt  fome 
Indignation  againft  the  Commons  for  making  it. 

My  Lords,  he  has  now  come  upon  his  Tryal,  he 
has  been  charged  boine  upon  this  Head. 

And  permit  me  to  fay,  there  cannot  be  a  heavier 
Charge  upon  a  Minifter  oj  the  Gofpel,  not  more  affeSi- 
ing  to  any  one  that  has  not  abandoned  all  Pretence 
to  Cujnmon  Hmcjly. 

Give  me  leave  to  mention  fome  of  thofe  folemn 
Words,  wherein  a  Priefb  receives  his  Orders. 
"  Receive  the  Holy  Gbofl,  for  the  Office  and  PJ/ork 
"  0/  a  Priefi  in  the  Church  of  God ;  and  be  thou  a 
"  faithful  Difpenfer  of  the  JVord  of  God,  and  of  his 
"  Sacraments,  in  the  Name  of  the  Father,  of  the  Son, 
"  and  of  the  Holy  Gh  ft. 

Tfe>  Ci/we- therefore,  when  committed  by  a  Prieft, 
is  betraying  that  facred  T'riift  repofed  in  him  with  his 
holy  Orders ;  'tis  forging  the  Authority  of  God,  'tis 
alVuming  a  Superiority  over  the  infpired  Writers,  if 
not  over  Him  chat  infpired  them. 

The  Doclor  therefore,  that  xsfenflble  (as  he  fays) 
(f  the  Load  of  Guilt  aad  lafayny  the  Charge  of  the  Com- 
mons lays  upon  him,  and  whereof  this  is  furely  the 
heavieft  Part  ;  What  does  he  £ay  to  this  I 


He  fays,  if  he  he  guilty  he  is  to  anfxer  it  at  another 
"Tribunal,  where  he  is  to  he  judged  hy  thofe  Scriotures. 

My  Lords,  fo  he  is  to  anfwer  at  that  great  7)/- 
htinal  for  every  Branch  of  tliis  prefent  Charge. 

But  is  this  all  ?  Is  he  negligent  of  his  Reputation  m 
m  other  ln{iance  but  this,  that  is  the  tenderefl  and 
moft  afieBing  ? 

Or  will  he  thus  give  himfelf  up  for  a  Falpfisr  of 
the  Word  of  God,  and  yet  have  the  Confidence  to 
hope  for  any  Riptitation,  or  any  Capacity  of  d.ing 
good  in  preaching  it  ? 

Is  it  tims  the  Dignity  of  the  Sacred  Order  is  to  be 
fupported  ? 

Is  this  the  Caufe  of  the  Church,  and  of  Chrift iani~ 
ty  ?  And  are  they  wound  up  in  the  Fate  of  an  Im- 
pojtor  and  falfe  Pr  phet  ? 

Pardon  the  Warmth  of  Expreffton  •  his  not  faying 
a  Word  to  the  Charge,  owns  all  this. 

My  L(,rds,  It  is  true  (as  the  Dofior  has  faid) 
the  Sacred  Order,  the  Church  and  Chriftianity  are  con- 
cerned in  thi'^  C^'.ife ;  but  'tis,  that  they  may  be  clear'd 
from  tl- :  Reproach  brought  upon  them  by  this  un- 
happy Man. 

But  if  he  be  felj-condemned,  if  he  dare  not  open  his 
Mouth  on  this  Subject,  how  dare  he  declare  his  Hopes, 
that  thofe  oi  your  Lordftoips,  whofe  Studies  more  par- 
ticularly lead  that  way,  fhould  acquit  him  ? 

My  Lords,  He  has  made  an  Appearance  before 
your  Lordfliips  in  a  manner  very  extraordinary,  not  only 
as  in  a  Detence  of  a  Profecution,  but  as  in  a  moft 
folemn  AEi  of  Dcv'tion,  before  the  mift  Auguft  judica- 
ture on  Earth,  appealing  to  a.  yet  greater  in  Heaven. 

But  with  what  Sincerity  !  what  Candor  !  or  what 
Senfe  of  that  which  he  has  done  ! 

I  am  amazed,  that  a  Perfon  in  Holy  Orders,  in 
his  diftinguiftiing  Habit,  before  this  awful  Affembly^ 
fhould  dare  to  take  the  tre?nendous  Name  of  God 
into  his  Lips,  and  appeal  to  him  for  the  Sincerity 
and  Integrity  of  his  Heart,  at  that  very  Time  when 
he  ftands  charged  with  this  hlack  Crime,  and  is  nei- 
ther able  to  repel  it,  nor  has  the  Sincerity  and  Ho- 
nefty  to  repent,  to  take  Shame  upon  himfelf  in  the 
moft:  publick  manner,  and  to  ask  Pardon  of  God  and 
the  World  for  it. 

But  while  he  can  thus,  with  fuch  Aflurance  as 
your  Lordfhips  have  feen,  and  now  fee,  face  out 
fuch  a  Crime,  and  be  equivocating  and  playing  double 
with  your  Lordfliips,  with  God  Almighty,  and  his 
own  Confcience ;  what  Regard  is  to  be  had  to  his 
moft  folemn  Proteftations  ?  His  manifeft  Infincerity  in 
this  plain  Point,  leaves  him  no  Credit  in  any  thing  ; 
and  his  having  taken  the  Abjuration  Oath,  gives  me 
not  the  leaft  Difficulty,  after  what  I  have  obferved 
of  his  77iore  folemn  Oat ij  before  3'our  Lordfhips. 

My  Lords,  The  juft  Veneration  we  ov/e  to  the 
Divine  Majefty,  (for  the  Doctor's  Behaviour  has  made 
that  now  part  of  the  Cafe)  the  Honour  of  Chriftianity, 
the  Church  and  its  Holy  Orders,  the  Security  of  the 
prefenc  Eftablift.vnent  and  the  Proteftant  Succeffion,  the 
Safety  of  Her  Majefty's  Perfon,  the  Qjiiet  of  Her  Go- 
vernment, the  Duty  we  owe  to  Her  as  our  Sovereign^ 
the  Gratitude  for  Her  moft  gracious  Adminiftration,  the 
Honour  of  our  Prelates,  the  Obligations  we  are  under 
to  prevent  Seditions  and  lumulis,  to  undeceive  the 
People,  to  quiet  the  Minds  of  the  Proteftant  Diff enters, 
and  convince  them  that  tlie  Toleration  allowed  them 
by  Law  is  not  to  be  taken  away  from  them,  to  focure 
at  prefent,  and  tranfmit  to  our  Pofterity  (as  far  as  in 
us  lies)  our  Religion  and  Liberties,  and  vindicate  the 
Revolution  (which  is  the  Foundation  on  which  they 
ftand)  and  the  Glory  of  our  late  Royal  Deliverer, 
£0  whom  under  God   we  owed  it  j   and  to  baniflj' 
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Sedition  from  the  Fulpit,  which  is,  and  ever  ought  to 
he  facred  to  Divine  Piirpofes,  R  E  Q_  U  IRE  the 
C'nimons  to  demand  your  Lmdjhips  Judgment  on  this 
Offender. 

Bur,  my  Lords,  he  obferves  fo  far  rightlyj  that 
hii  Punifliment  is  not  all  we  aim  at. 

No,  my  Lords,  —-What  we  expefi:  from  your 
Lordfliips  Juftice,  is^  the  Supporting  our  Eftahlijh- 
ment,  the  preventing  all  Atteitipts  to  fap  its  Foundation, 
and  anfiuering  thofe  other  great  Purpojes  1  have  men- 
tioned ;  and  I  hope  the  Clergy  will  be  inflruBed, 
not  to  preach  the  DoBrine  of  Submijjion  in  fucb  man- 
ner as  to  prefjare  the  way  to  Rebellion,  but  to  follow 
the  Advice  and  Example  of  my  Lord  Archbifhop  of 
Tork,  rather  than  tread  in  the  Steps  of  Doiftor  Sa- 
chevevell. 

And  we  doubt  not,  but  that  thofe  to  whom  our 
Proceedings  have  been  fo  indttftrioufly  tuijreprefented, 
will  fee  and  ozun  the  Favour  (hewn  to  this  Man,  in 
the  manner  of  the  Charge  ;  and  our  Care  for  the 
Honour  of  the  Church  and  Clergy,  in  Jingling  out  for 
an  Example  for  thefe  impious  Attempts  againft  his 
Country,  him  that  now  plainly  appears  the  Shame 
of  his  own  Order. 

Lord  Nottingham.  My  Lords,  I  deflre  your  Opi- 
nion, whether  I  may  propofe  a  Queftion  to  the 
Judges  here. 

Thereupon  the  Lords,  being  moved  to  adjourn, 
adjourned  to  the  Houfe  of  Lords  ;  and  being  re- 
turned, and  feated  as  before.  Proclamation  was 
made  for  Silence. 

Note,  During  this  Adjournment,  the  Lords  on 
Debate  agreed.  That  the  Queflion  fhould  he 
propofed  in  Weftminfter-Hall. 

Lord  Nottingham.  My  Lords,  The  Queftion  I 
humbly  propofe  to  your  Lordlhips,  that  my  Noble 
Lord  on  the  Wool fack  may  propofe  to  the  Reverend 
Judges,  is.  Whether  by  the  Law  of  England,  and 
conftanc  Praftice  in  all  Profecutions,  hy  IndiElment  or 
Information  for  Crimes  and  Mifdemeanors  by  Writing 
or  Speaking,  the  particular  Words,  fuppofed  to  be 
Criminal,  muft  not  be  exprefly  fpecified  in  fuch 
Indiclinent  or  Information. 

'Then  the  Lords  were  moved  to  adjourn,  and  accord- 
ingly  adjourned  to  the  Houfe  of  Lords  ;  and  heing 
returned,  and  feated  as  before,  Proclamation  was 
made  for  Silence. 

Lord  Chancellor.  I  take  it,  the  Queftion  that 
your  Lordfhips  are  of  Opinion  to  ask  the  Judges 
for  them  to  give  an  Anfwer  to,  is.  Whether  by 
the  Law  of  England,  and  conftant  Praftice  in  all 
Profecutions,  by  Lidicltnent  or  Information  for  Crimes 
and  Mifdemeanors  by  Writing  or  Speaking,  the 
particular  W'ords,  fuppofed  to  be  Criminal,  muft 
HOC  be  exprefly  fpecified  in  fuch  LidiSlment  or  Infor- 
mation > 

Mr.  Baron  Lovell.  My  Lords,  I  have  always 
taken  it  to  be  fo,  and  by  conftant  Experience  we 
have  praftis'd  it  fo,  that  all  Words  and  Writings, 
which  are  fuppofed  to  be  Criminal,  ought  to  be  ex- 
prefly mentioned  in  the  Information  or  Indiftment. 

Mr.  Juftice  Dortner.  My  Lords,  I  nm  of  Opinion, 
That  by  the  Laws  of  England,  and  conftant  Praftice 
in  all  Profecutions,  by  Indidmenc  or  Information 
for  Crimes  and  Mifdemeanors  in  Writing  or  Speak- 
ing, the  particular  Words  fuppofed  to  be  Criminal, 
ought  to  be  fpecity'd  in  fuch  Indidment  or  Infor- 
mation, in  the  Courts  of  Weftminfter-Hall, 
V  o  u  V, 
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Mr.  Baron  Bury.  My  Lords,  I  am  of  the  fame 
Opinion  with  my  Brothers. 

Mr.  Juftice  Tracy.  My  Lords,  l  am  of  the  fame 
Opinion. 

Mr,  Juftice  Gould.  My  Lords,  I  am  of  the  fame 
Opinion.  It  is  our  Praftice  in  the  Kiitgi  Bench  ; 
and  we  fpecify  the  Words  in  the  Indidmenc,  or  ic 
is  Caufe  of  Demurrer. 

Mr.  Juftice  Blenco've.  My  Lords,  I  am  of  the  fame 
Opinion  with  my  Brothers. 

Mr.  Juftice  Powys.  My  Lords,  I  am  of  the  fame 
Opinion. 

Mr.  Juftice  Powell.  My  Lords,  The  Law  of 
England  is  certainly  fo. 

Lord  Chief-Baron.  My  Lords,  I  am  of  the  fame 
Opinion. 

Lord  Chief  Juftice  Trevor.  My  Lords,  I  am  of 
the  fame  Opinion,  That  by  the  Laws  of  England 
the  Words  ought  to  be  fpecify 'd  in  the  Inditlmenc 
or  Information. 

Then   the   Lords    adjourned   to    the    Houfe    of    Lords^ 
as  before. 

Note,  The  Lords  did  not  come  again  into  Weftmin- 
fter-Hall 'till  Monday  the  20th  of  this  Month 
of  March  ;  but  in  order  to  the  Delivery  of  their 
Opinions,  did  on  fame  of  the  intermediate  Days 
iome  to  thefe  following  Refolutions,  viz. 

Saturday,  March   11, 

Refolved  by  the  Lords  Spiritual  and  Temporal  iri 
Parliament  Alfembled,  That  this  Houfe  will  proceed 
to  the  Determination  of  the  Impeachment  of  Doflor 
Henry  Sacheverell,  according  to  the  Law  of  the  Land, 
and  the  Law  and  Ufage  of  Parliament. 

Tuefday,   March  t^. 

It  is  Refolved  by  the  Lords  Spiritual  and  Tempo- 
ral in  Parliament  Alfembled,  That  by  the  Law  and 
Ufage  of  Parliament,  in  Profecutions  by  Impeachments 
for  High  Crimes  and  Mifdemeanors,  by  Writing  or 
Speaking,  the  particular  Words  fuppofed  to  be 
Criminal  are  not  neceffary  to  be  exprefly  fpecify 'd  in 
fuch  Impeachynenti. 

It  is  Ordered  by  the  Lords  Spiritual  and  Tempo- 
ral in  Parliament  Alfembled,  That  on  Thurfday 
next,  at  Eleveji  a  Clock,  this  Houfe  (hall  proceed 
upon  the  Impeachment  of  Henry  Sacheverell,  DodoE 
in  Divinity,  Article  by  Article. 

Thurfday,   March  16, 

It  is  Refolved  by  the  Lords  Spiritual  and  Tempo= 
ral  in  Parliament  Alfembled,  That  the  Commons  have 
made  good  their  firft  Article  of  Impeachment  a- 
gainft//fw>  Sacheverell,  Doftor  in  Divinity. 

Friday,   March  17. 

The  like  Queftions  were  feverally  pur  concerning 
the  Second,  Third,  and  Fourth  Articles,  and  feve- 
rally Refolved  in  the  Affirmative. 

It  is  Refolved  by  the  Lords  Spiritual  and  Tempo- 
ral In  Parliament  Alfembled,  That  the  Commons 
have  made  good  the  Second,  Third  and  Fourth  Ar-^ 
tides  of  their  Impeachment  againft  Henry  Sacheverell^ 
Doftor  in  Divinity. 
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Saturday,  March  18. 


Tc  \^  O)  tiered  by  the  Lords  Spiritual  and  Tempo- 
ral in  Pailianienc  AOemblcd,  That  the  Qiieftion  to 
be  put  to  each  Lord  in  IVcjlminfler-Hall  Ihall  be, 

^Is  Henry  Sacbrjerell,  Dodor  in  Divinity,  Guilty 
of  Hi  sh  Crimes  and  Mifdemeanors,  charged  on  him 
by  the  Impeachment  of  the  Houfe  of  Commons  ? 
And  the  Anlwer  thereunto  (hall  be.  Guilty,  or  Not 
Guiity,  only. 

Monday,  March   20. 

The  Lords  coming  down  from  WeJlininfier-HaU, 
and  being  feated  in  the  manner  before-mentioned. 
Proclamation  was  made  by  the  Serjeant  at  Arms  as 
follows  : 

Our  Sovereign  Lady  the  Queen  doth  ftriftly 
Charge  and  Command  all  manner  of  Perfons  to 
keepSilence,  upon  Pain  of  Imprifonment. 

Then  another  Proclamation  was  made  :  Henry 
Sacheverell,  Doctor  in  Divinity,  come  forth,  fave  thee 
and  thy  Bail,  elfe  thou  forfeited:  thy  Recognizance. 

The  Doftor  appearing  at  the  Bar  accordingly, 
with  his  Council,  as  beiore  : 

Lord  Chancellor.  Your  Lordfhips  having  fully 
heard  and  confidered  of  the  Evidence  and  Argu- 
ments in  this  Cafe,  have  agreed  upon  a  Queftion, 
which  is  feverally  to  be  put  to  your  Lordfhips  in 
the  ufual  Order.  The  Queftion  is  this.  That 
Doftor  Henry  Sacheverell  is  Guilty  of  High  Crimes 
and  Mifdemeanors,  charged  on  him  by  the  Impeach- 
ment of  the  Houfe  of  Commons. 

Lord  Chancellor.  Lord  Pelham,  What  is  your 
Lordlhips  Opinion  ;  Is  Doftor  Henry  Sacheverell 
Guilty  of  High  Crimes  and  Mifdemeanors,  charged 
on  him  by  the  Impeachment  of  the  Houfe  of  Com- 
mons ? 

Lord  Pelhani,  Guilty; 

The  fame  Queftion  was  feverally  put  to  the  reft, 
whofe  Names  and  Votes  are  as  follow. 

Lord  Hervey,  Guilty. 

Lord  Conway,  Not  Guilty. 

Lord   Giiernfcy,  Not  Guilty. 

Lord  Hallijax,  Guilty. 

Lord  Haver^oam,  Not  Guilty. 

Lord  Herbert,  Guilty. 

Lord  IVefloii,  Not  Guilty. 

Lord  Lempfler,  Not  Guilty. 

Lord  Guilford,  Not  Guilty. 

Lord  Stawell,  Not  Guilty. 

Lord  DartjrujUth,  Not  Guilty. 

Lurd  OJjitlflon,  Guilty. 

Lord  Osborne,  Not  Guilty. 

L  ord  Craven,   Not  Guilty. 

Lord  CornzvalJ/s,  Guilty. 

Lord  Berkeley  of  Stratton,  Not  Guilty,' 

Lord  Lexington,  Not  Guilty. 

Lord  Rockinghani,  Guilty. 

Lord  Colepeper,  Guilty. 

hoxil  Ejron,  Guilty. 

Lord  Leigh,  Not  Guilty.  ^ 

Lord  Mohun,  Guilty. 

Lord  Howard  of  EJcrick,  Not  Guilty, 

Lord  Hunfdon,  Guilty. 

Lord  Chandos,  Not  Guilty. 

Lord  North  and  Gray,  Not  Guilty. 

Lord  Paget,  Guilty. 

Lord  Wilkughby  of  Broke,  Not  GuilryJ 


Lord  Fitzivaher,  Guilty. 

Lord  Ferrers,  Not  Guilty. 

Lord  De  la  War,  Guilty. 

Bifliop  of  St.  AJaph,  Guilty. 

Eilhop  of  Norwich,  Guilty. 

Bifhop  of  Chefter,  Not  Guilty. 

Bidiop  of  Lincoln,  Guilty. 

Bifliop  of  Bath  and  IVells,  Not  Guilty. 

Biftiop  of  Oxford,  Guilty. 

Biftiop  of  Peterborough,  Guilty, 

Biftiop  of  Ely,  Guilty. 

Bifhop  of  Sarum,  Guilty. 

Bifliop  of  Rochefter,  Not  Guilty. 

Bifliop  of  Durham,  Not  Guilty. 

Bifiiop  of  London,  Not  Guilty. 

Lord  Vifcount  Weymouth,  Not  Guilty. 

Lord  Vifcount  Say  and  Sek^  Not  GuiityJ 

Earl  of  Iflay,  Guilty. 

Earl  of  Glafgow,  Guilty. 

Earl  of  Rofeberry,  Guilty; 

Earl  of  Seafield,  Guilty. 

Earl  of  Orkney,  Guilty. 

Earl  oi  Northesk,  Not  Guilty,' 

Earl  of  Leven,  Guilty. 

Earl  of  Wymes,  Not  Guilty. 

Earl  of  Loudoun,  Guilty. 

Earl  of  Mar,  Not  Guilty. 

Earl  of  Crawford,  Guilty. 

Earl  of  Cholmley,  Guilty. 

Earl  Powlet,  Not  Guilty. 

Earl  of  Wharton,  Guilty, 

Earl  of  Greenwich,  Guilty.' 

Earl  of  Grantham,  Guilty. 

Earl  of  Jerfey,  Not  Guilty. 

Earl  of  Orford,  Guilty. 

Earl  of  Bradford,  Guilty. 

Earl  of  Warrington,  Guilty. 

Earl  of  Scarborough,  Not  Guilty.' 

Earl  of  Portland,  Guilty. 

Earl  of  Plymouth^  Not  Guilty. 

Earl  of  Holdernefs,  Guilty. 

Earl  of  Abington,  Not  Guilty. 

Earl  of  Rochefter,  Not  Guilty. 

Earl  of  Nottingham,  Not  Guilty. 

Earl  of  Berkeley,   Guilty. 

Earl  of  Yarmouth,  Not  Guilty. 

Earl  of  Radnor,  Guilty. 

Earl  of  Sulfex,  Not  Guilty; 

Earlof  Ca-'./f,  Guilty. 

Earl  of  Anglefey,  Not  Guilty." 

Earl  of  Scarfdale,  Not  Guilty. 

Earl  of  Sunderland,  Guilty. 

Earl  of  Thanet,  Not  Guilty. 

Earl  of  Winchelfea,  Guilty, 

Earl  o{  Stamford,  Guilty. 

Earl  Rivers,  Guilty. 

Earl  of  Berkflnre,  Not  Guilty; 

Earl  of  Manchefter,  Guilty. 

Earl  of  Weftmorland,  Guilty.' 

Earl  of  Denbigh,  Not  Guilty. 

Earl  of  Northampton,  Not  Guilty^ 

Earl  of  Leicefter,  Guilty, 

Earl  of  Bridgewater,  Guilty. 

Earl  of  Dorfet  and  Middlefex,  Guilty. 

Earl  of  Lincoln,  Guilty, 

Earl  of  Pembroke,  Not  Guilty; 

Earl  of  Derby,  Guilty. 

Marquis  of  Dorchefter,  Guilty, 

Lord  Chamberlain  of  the  Houftiold,  Guilty. 

Duke  of  Dover,  Guilty. 

Duke  of  Roxborough,  Guilty, 

Duke  of  Montrofs^  Guilty. 
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Duke  Hamilton^  Not  Guilty. 

Duke  of  Buckinghamjhire,  Not  Guilty. 

DnkQ  oi  Bedford,  Guilty. 

Duke  of  Leeds,  Not  Guilty. 

Duke  oi  Shreivibury,  Not  Guilty, 

Duke  Schmiberg,  Guilty. 

Duke  of  B'-hon,  Guilty. 

Duke  of  St.  Albans,  Guilty. 

Duke  of  Nonhnmberland,  Not  Guilty, 

Duke  of  Beaufort,  Not  Guilty. 

Duke  of  Or7>2ond,  Not  Guilty, 

Duke  of  Grafton,  Guilty. 

Duke  of  Ric/mond,  Guilty. 

Duke  of  Cleaveland  and  Southampton^  Guilty. 

Lord  Steward,  Guilty. 

Lord  Privy  Seal,  Guilty. 

Lord  Prefident,  Guilty. 

Lord  Treafurer,  Guilty. 

Archbifliop  of  York,  Not  Guilty, 

Lord  Chancellor,  Guilty. 

'Then  fame  Time  being  fpent  by  the  Lord  Chancellor 
in  nnmbring  the  Opinions  of  the  Lords: 

Lord  Chancellor.  My  Lords,  I  have  caft  them  up 
■with  as  much  Exaftnefs  as  I  can  j  and  I  find  that 
there  are  of  your  LordHiips  prefent  in  all  One 
Hundred  Twenty  one ;  of  thefe  Sixty  Nine  of 
vour  Lordfhips  hav^e  found  Dr-  Henry  Sacheverell 
Guilty  of  the  High  Crimes  and  Mifdemeanors 
charged  on  him  by  the  Impeachment  of  the  Houfe 
of  Commons,  and  Fifty  Two  have  found  him  Not 
Guilty. 

Then  Tir.  Henry  Sacheverell  wz^hrou^ht  to  the 
Bar,  and  kneel'd  till  he  was  bid  to  {land  up  by 
the  Lord  Chancellor. 

Lord  Chancellor.  Dr.  Henry  Sacheverell,  The 
Lords  having  fully  confidered  of  your  Cafe,  have 
found  you  Guilty  of  High  Crimes  and  Mifdemea- 
nours,  charged  on  you  by  the  Impeachment  of  the 
Houfe  of  Commons. 

Dr.  Sacheverell.  My  Lords,  One  of  your  Lord- 
fhips Officers  acquainted  me,  that  it  was  your 
Lord/iiips  Order,  That  neither  I  nor  my  Counfel 
might  have  the  Privilege  of  (landing  at  the  Bar 
while  your  Lordfliips  were  giving  your  Opinions 
■whether  I  was  Guilty  of  the  Crimes  laid  to  my 
Charge ;  by  which  Means  I  was  prevented  from 
offeriug  feveral  Matters  to  your  Lordfliips  Confi- 
deration  in  Arreft  of  Judgment,  which  I  now  beg 
leave  to  offer  to  your  Lorddiips  Confideration 
and  I  delire  my  Counfel  might  be  heard  to  them. 

The  firfl  is,  That  no  entire  Claufe,  Sentence  or 
ExprciTion,  contained  in  either  of  my  Sermons  or 
Dedications,  is  particularly  fet  forth  in  my  Im- 
peachment, whicii  I  have  already  heard  the  Judges 
declare  to  be  necelVary  in  all  Cafes  of  Indiftments 
or  Informations. 

I  defire  to  add  another  Exception,  That  the  Im- 
peachment is  by  the  Knights,  Citizens  and  Bur- 
geflcs,  Commiflioners  of  Shires  and  Burghs,  in  the 
Name  of  themfelves,  and  of  all  the  Commons  of 
Great  Britain  ;  but  the  Articles  are  only  by  the 
Knights,  Citizens  and  Burgefles,  in  the  Name  of 
Themfelves,  and  of  all  the  Commons  of  Gr^^ 
Britain;  which  is  neither  agreeable  to  the  Impeach- 
ment, nor  to  the  Title  of  the  Houfe  of  Commons 
fince  the  Happy  Union, 

Then  the  Lords  adjourned  to  the  Houfe  of 
Lords, 
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Where  they  took  into  Confideration  the  Mat- 
ter moved  by  Dr.  Sacheverell  in  Arreft  of  ]uC\<y- 
mcnt;  and  thereupon  ordered,  ^ 

That  this  Houfe  will,  To-Morrow  at  Eleven 
of  the  Clock,  take  into  Confideration  what  Cen- 
fure  to  pafs  upon  the  faid  Dr.  Henry  Sacheverell 

Tuefday,  March  21. 

The  Lords,  upon  debate  in  the  Houfe  of  Lord?, 
agreed  upon  the  Judgment  to  be  pafled  in  this 
Cafe  upon  Dr.  Henry  Sacheverell,  in  the  Form 
hereafter  mentioned. 

JVednefday,  March  22.  in  the  Houfe  of  Lords. 

A  Mefiage  -was  fent  to  the  Houfe  of  Commons, 
to  acquaint  them,  That  the  Lords  are  ready  to 
give  Judgment  in  the  Cafe  of  Henry  Sacheverell, 
Doftor  in  Divinity,  if  they  with  their  Speaker 
V  ill  come  and  demand  the  fame. 

Thurfday,  March  23.  in  the  Houfe  of  Lords. 

A  Meffage  was  brought  from  the  Houfe  of 
Commons,  to  acquaint  the  Houfe  of  Lords,  That 
the  Houfe  of  Commons,  with  their  Speaker,  do 
intend  immediately  to  come  to  the  Houfe  of 
Lords,  to  demand  Judgment  againfi:  Dr.  Henry 
Sacheverell;  and  therefore  defire  that  the  Painted 
Chamber,  and  Paffage  to  the  Houfe  fof  Lords) 
may  be  cleared. 

The  Meflengers  were  called  in  and  told,  the 
Lords  would  give  Order  as  defired. 

Which  was  done  accordingly. 

Then  the  Houfe  of  Lords  adjourned  durine 
Pleafure  to  Robe,  ^ 

And  being  refumed. 

The  Commons,  with  their  Speaker,  being  pre- 
fent at  the  Bar  of  the  Houfe  of  Lords, 

The  Deputy-Gentleman  Uflier  of  the  Black 
Rod  brought  the  Prifoner  to  the  Bar,  who  after 
low  Obeifances  made,  kneel'd,  until  the  Lord 
Chancellor  bid  him  ftand  up. 

Then  the  Speaker  faid  as  followeth,  viz.. 

My  Lords,  The  Knights,  Citizens  and  Bur- 
gefles in  Parliament  Aflembled,  in  the  Name  of 
themfelves,  and  of  all  the  Commons  of  Great  Bri- 
tain, did  at  this  Bar  Impeach  Dr.  Henry  Sacheverell 
of  High  Crimes  and  Mifdemeanours,  and  did  ex- 
hibit Articles  of  Impeachment  againft  him,  and 
have  made  good  the  fame : 

I  do  therefore,  in  the  Name  of  the  Knights,' 
Citizens  and  Burgefles  in  Parliament  Aflembled* 
and  of  all  the  Commons  of  Great  Britain,  demand 
Judgment  of  your  Lordfhips  againfi  Dr.  Henry  Sa- 
cheverell^ for  thp  faid  High  Crimes  and  Mifdemea- 
nours. 

Then  the  Lord  Chancellor  faid, 

Mr.  Speaker,  The  Lords  are  now  ready  to  pro- 
ceed to  Judgment  in  the  Cafe  by  you  mentioned. 

Dr.  Sacheverell,  the  Lords  having  found  you 
Guilty  of  High  Crimesand  Mifdemeanours,charo-- 
ed  on  you  by  the  Impeachment  of  the  Houfe  of 
Commons ;  and  you  being  thereupon  admitted  to 
the  Bar,  and  acquainted  therewith,  moved  Two 
Things  in  Arreft  of  Judgment. 

Firft,  That  no  entire  Claufe  of  either  of  the 
Books  or  Sermons  referred  to  in  the  Impeachment, 
is  fpecify'd,  or  particularly  fee  forth,  in  any  of 
the  Articles  of  Impeachment, 

5  P  Secondly, 
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Secondly,  Thnt  in  the  Title  of  the  Articles  ex- 
hibited by  the  Comracns,  the  Stile  of  the  Com- 
mons runs  thus,  . 

"  The  Knights,  Citizens  and  burgelles  in 
«^  Parliament  Aflcmbled,  in  the  Name  of  them- 
*'  felves,  and  of  all  the  Commons  oi Great  Britain, 
(yc,"  Omitting  the  Words,  Commiflioners  of 
Shfres  and  Burghs.  ,     ,      ,         , 

I  am  to  acquaint  you,  1  hat  the  Lords  took 
thefe  Points  into  Conlideration. 

I.  And  as  to  the  Fiift,  they  found 

That  on  Occafion  of  the  Queftion  before  put 
to  the  judges  in  Weflmhifley-Hall  in  this  Cafe, 
and  their  Anfwer  thereto,  their  Lordfliips  had 
before  fully  debated  and  confidered  of  that 
Matter,  and  had  come  to  the  following  Refo- 

lution  :  ,         ,     -n.  • 

That  this  Houfewill  proceed  to  the  Determi- 
nation of  the  Impeachment  of  Dr.  Henry  Sacheve- 
rell^ according  to  the  Law  of  the  Land,  and  the 
Law  and  Ufage  of  Parliament.  _ 

And  after,  to  this  Refolution  ; 

That  by  the  Law  and  Ufage  of  Parliament,  in 
Prcfecutions  by  Impeachments  for  High  Crimes  and 
Mifdemeanours,  by  Writing  or  Speaking,  the 
particular  Words  fuppofed  to  be  Criminal  are  not 
necelfary  to  be  exprejly  fpecified  in  fuch  Impeach- 
ments. 

So  that,  in  their  Lordfliips  Opmion,  the  Law 
and  Ufage  of  the  High  Court  of  Parliament  be- 
ing a  Vart  of  the  Law  of  the  Land,  and  that  Ufage 
not  requiring  the  Words  fliould  be  exprefly  fpeci- 
fied  in  Impeachments,  the  Anfwer  of  the  Judges, 
which  related  only  to  the  Courfc  ufed  m  hidici- 
ments  and  Informations .^  does  not  in  the  leafl  affeft 
your  Cafe. 

n.  As  to  the  Second, 

Their  Lordfliips  finding,  that  in  the  Act  made 
in  the  Sixth  Year  of  Her  now  Majefty,  F<)r  ren- 
dring  the  Union  of  the  Tivo  Kingdoms  more  Entire 
and  Compleat,  the  Terms  Commiffiouers  of  Shires  and 
Knight  of  the  Shires^  Coimniffmiers  of  Boroughs  and 
Burgcjfes,  are  ufed  as  Synonymous  Terms,  fignify- 
ing  the  fame  Thing  ;  they  were  clearly  of  Opi- 
nion there  can  be  no  Weight  in  that  Exception, 
and  accordingly  Over-ruled  the  fame  ;  without 
entring  into  the  further  Confideration,  how  far  a 
Miftake  in  the  Title  of  the  Articles,  would 
viciate  or  avoid  an  Impeachment,  if  fuch  a 
Miftake  had  happened. 

So  that  the  Lords  find  themfelves  obliged  by 
Lard  to  proceed  to  Judgment  againft  you,  which 
I  am  ordered  to  pronounce. 

And  in  which  you  cannot  but  obferve  an  ex- 
treme Tendernefs  towards  \om  Charader,  as  a 
Minifter  of  the  Church  of  England. 

Therefore  this  High  Court  doth  adjudge  as 
followeth, 

T'/j(7t)'0«  Henry  Sacheverell,  Doclor  in  Divinity^ 
fhallbe,  and  you  are  hereby  enjoined  not  to  preach  du- 
ring the  'Term  of  Three  Tears  next  enfuing. 

That  your  Tiuo  Printed  Sermons,  referred  toby  the 
Impeachment  of  the  Houfe  of  Co?nmons,  fiall  be  Burnt 
before  t/x?  Royal  Exchange  in  London,  between  the 
Hours  of  One  and  Tzvo  of  the  Clock,  on  the  Twenty 
Seventh  Day  of  this  Infiant  March,  by  the  Hands  of 
the  Common  Hangman,  in  the  Prefence  of  the  Lord 
Mayor  of  the  City  of  London,  and  the  Sheriffs  of 
London  and  Middlefex. 


Then  the  Speaker  with  the  Commons  returned 
ro  their  Houfe ;  and  Dr.  Sacheverell  being  ^irh- 
drawn, 

The  Houfe  was  Adjourned  during  Fleafure  to 
Unrobe. 

The  Houfe  was  Refumed. 
It  is  Ordered  by  the  LordsSpititu.il  and  Tem- 
poral in  Parliament  Aifem.bled,  That  Dr.  Hen'y 
Sacheverell's  Two  Printed  Sermons,  one  Preached 
at  Derby  Affizes,  and  the  other  at  Sr.  Paul's,  Lon- 
dony  referred  to  by  the  Impeachment  of  che  Houfe 
of  Commons,  /lull  be  Burnt  before  the  Royal-Ex- 
change in  London,  between  the  Hours  of  One  and 
Two  of  the  Clock,  on  the  Seven  and  Twentieth 
Day  of  this  Infiant  March,  by  the  Hands  of  the 
Common  Hangman,  in  the  Prefence  of  the  Lord 
Mayor  of  the  City  of  London^  and  the  Sheriffs  of 
London  and  Middlefex. 

To  the  Lord  Mayor  of  the  City  of  London, 
and  the  Sheriffs  of  London  and  Mid- 


dlefex. 


The  Houfe  taking  into  Confideration  a  Judg- 
ment and  Decree  of  the  Univerfity  of  Oxford, 
paflcd  in  their  Convocation  the  One  and  Twen- 
tieth oijuly,  One  Thoufand  Six  Hundred  Eighty 
Three,  given  in  Evidence  by  Dr.  Henry  Sacheve- 
rell at  his  Trial,  upon  the  Impeachment  of  the 
Houfe  of  Commons,  and  thereupon  lately  Re- 
printed, It  is  Refolved  by  the  Lords  Spiritual 
and  Temporal  in  Parliament  Aflcmbled,  That 
the  faid  Judgment  and  Decree  contains  in  it  fe- 
veral  Politions  contrary  to  the  Conftitution  of 
this  Kingdom,  and  deAruftive  to  the  ProteftanC 
SucceiTion  as  by  Law  Eftabliflied. 

It  is  thereupon  Ordered  by  the  Lords  Spiritual 
and  Temporal  in  Parliament  Aflembled, 
That  the  faid  Judgment  and  Decree,  lately 
Printed  and  Publillied  in  a  Book  or  Pam- 
phlet, entitled,  y^n  entire  Confutation  of  Mr- 
Hoadly'^  Book  of  the  Original  of  Govermnent, 
taken  from  rAe  London  Gazette,  Publijhed  by 
yluthority ;  London,  Reprinted  in  the  Year 
1710.  fliall  be  Burnt  by  the  Hands  of  the 
Common  Hangman  in  the  Prefence  of  the 
Sheriffs  of  London  and  Middlefex ;  at  the  fame 
Time  and  Place,  when  and  where  the  Ser- 
mons of  Dr.  Henry  Sacheverell sxg  Ordered  to 
be  burnt. 

To  the  Sheriffs  of  London 
and  Middlefex. 


It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  Aflembled,  That  the 
Lord  High  Chancellor  of  Great  Britain  do 
give  Order  for  the  Printing  and  Publifhing 
the  Trial  of  Henry  Sacheverell,  Dodor  in  Di- 
vinity ;  and  that  no  other  Perfon  do  prefume 
to  Print  the  fame.  And  further,  That  the 
jaft  mentioned  Refolution  and  Order  agreed 
on  this  Da)',  be  Printed  at  the  End  of  the 
faid  Trial. 


Th 


1 709'         /or  High-Crimes  «!»rf  Mifdemeanours. 


837 


The  Lord  Haverfham'5  Speech  iw  ^^^  Hoiife  of  Lords  ^  on  the  Jirft  ArtuU 
of  the  Impeachment  of  2)r.  Henry  Sacheverell. 


My  Lords, 

WHEN  I  confider  where  this  Impeach- 
ment firft  began,  I  cannot  but  think  the 
Defign  oF  it  was  very  good  ;  but  whatever  it 
was,  in  its  firfl;  Intendment,  it  is  very  evident, 
it  has  already  produced  very  mifchievous  Eftefls  ; 
it  has  created  great  Diflurbances  in  private  Fa- 
milies, and  Tumults  amongft  the  People  ;  and 
raifed  a  Ferment  in  the  Nation,  that  will  not 
be  laid  by  your  Lordfliips  Judgment,  let  that  be 
what  it  will.  It  has  been  a  two-edged Mifchief; 
giving  the  Church  on  the  one  fide,  and  the  Dif- 
fenter  on  the  other,  too  juft  Apprehenfion,  that 
they  are  both  in  danger.  Nor  can  this  be  won- 
dered at,  when  your  Lorddiips  have  been  told, 
by  feme  of  the  Managers,  of  a.  pretended  Divine 
Right  of  the  Church  ;  and  when  it  has  been 
more  than  hinted  by  the  Managers  of  the  Houfe 
of  Commons,  That  the  Clergy  ought  to  be  di- 
rected by  the  Civil  Power,  whatDodrine  they 
fliould  teach :  Nay,  when  they  have  authorita- 
tively taken  upon  them  to  interpret  Scripture, 
and  charged  it  as  a  Crime  upon  a  Minifter,  that 
he  had  wrefled  feveral  Places  of  it  to  his  own 
wicked  Intentions. 

My  Lords,  After  fo  noble  a  Defenfe  made  for 
the  Doflor  by  his  Counfel,  and  fo  great  and 
moving  an  Apology  by  himfelf,  I  fhould  not 
trouble  your  Lordlliips  upon  this  Occafion,  were 
it  not  more  in  Juftification  of  myfelf,  for  the 
Judgment  I  fliall  give,  than  for  the  fake  of  the 
Doctor,  whofe  Caufe,  I  think,  now  flands  in  ve- 
ry little  need  of  it. 

I_,was,  My  Lords-,  a  Sufferer  in  the  late  Reigns, 
as  well  as  others;  I  was  in  the  Convention- Par- 
liament, and  in  the  Vote  of  Abdication  ;  and 
,am,  at  this  day,  of  the  fame  Principle  I  was 
then  ;  and  yet,  notwithftanding  this,  I  am  not 
afliamed  to  fay  to  your  Lordlliips,  that  I  think 
myfelf  obliged,  in  Juftice,  to  acquit  the  Doftor 
from  the  Charge  brought  againlf  him  in  this 
Article.  And  tho  this  may  feem  llrange  to 
fome  of  your  Lordfhips,  yet,  I  hope,  it  will  not 
appear  fo  very  flrange  as  to  fee  Bidiops  vote 
againfl  their  own  Doftrines,  and  DilTenters  in 
the  midft  of  a  Mob,  that  are  pulling  down 
Meeting-Houfes  ;  efpecially,  after  the  Reafons 
I  (hall  offer  to  your  Lordfliips  for  the  Support 
of  my  Opinion. 

I  fliall  not  trouble  your  Lordfhips  about  the 
Original  of  Government,  or  the  divers  Forms 
of  it ;  your  Lordfliips  heard  that  learnedly  dif- 
courfed  on  by  one  of  the  Managers  of  the  Houfe 
of  Commons  below  :  But  there  is  one  thing. 
My  Lords,  that  if  my  Memory  ferves  me  right, 
that  Gentleman  omitted,  and  it  is  a  Matter  too 
that  I  take  to  be  of  the  greateft  Confequence  to 
any  Government  whatfoever:  I  mean,  the  Di- 
vine Appointment,  or  Infiiitution  of  Government 
itfelf;  from  which  Appointment  it  is,  that  Men 
are  obliged  to  Obedience  to  the  Magiftrate,  not 
only  for  Wrath,  or  Fear  of  him,  but  for  Con- 
fcience-fake,  for  Dread  of  a  future  Punidiment, 
which  is  the  greatefl  Security  the  Magiftrate  has. 
And  I  the  rather  mention  this,  becaufe  of  No- 
tions that  fome  People  have  of  late  advanced  of 
their  own,  (and  have  found  their  Advantage  too 
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in  fo  doing)  of  a  difcretionary  Obedience  only  ; 
that  is,  in  my  Opinion,  whilft  the  Government 
is  for  them,  they  will  be  for  it;  and  think  them- 
felves  bound  to  obey  no  longer.  It  is  not  ne- 
ceffary,  to  the  Proof  of  this  Divine  Authority, 
to  fix  the  juft  Time  and  Place,  when,  and  where, 
and  how  the  Knowledge  of  it  was  firit  commu- 
nicated to  Mankind  :  It  is  enough,  chat  we  have 
it  as  cxprefly,  as  plainly,  and  as  clearly  declared, 
as  can  be  put  into  Words,  that  it  is  fo. 

There  is  another  thing,  My  Lords,  that  in  ge- 
neral, I  would  mention  to  your  Lordfhips,  be- 
fore I  come  to  the  Article  itfelf,  which  may  other- 
wife  be  the  Occafion  of  fome  Miftake  in  this 
Debate  ;  we  are  not  now  judging  according  to 
our  own  Notions  of  Politicks,  or  determining 
how  far  Refinance  or  Non-Refiftance  is  lawful. 
It  would  be  a  ftrange  Rule  of  Judgment,  to  find 
any  Man  guilty  for  the  fake  of  one's  own  pri- 
vate Opinion,  and  for  the  eftablifliing  a  Doc- 
trine which  he  likes,  and  his  Neighbour  does 
not.  But  the  only  Qiieftion  before  your  Lord- 
fliips is,  whether,  and  how  far,  the  Houfe  of 
Commons  have  made  good  their  Charge  againfl 
the  Doctor.  And,  I  take  Liberty  to  fay  plainly 
to  your  Lordfliips,  that,  in  my  Opinion,  they 
have  been  very  far  from  making  good  their  Charge 
againfl:  him  in  this  Article. 

My  Lords,  to  prevent  the  lead  Miftake,  I  fhall 
read  the  Words  of  the  Article  to  your  Lordfliips, 
as  they  ftand  in  the  Impeachment. 

"  He,  the  faid  Heury  Sac/jeverell,  in  his  f.iid 
"  Sermon  preach'd  at' St;  Paul's,  doth  fuggeft 
"  and  maintain.  That  the  neceffary  Means  us'd 
"  to  bring  about  the  faid  happy  Revolution, 
"  were  odious  and  unjuftifiable  :  That  his  late 
"  Majefty,  in  his  Declaration,  difclaim'd  the 
"  leafi  Imputation  of  Refiltance,  and  that  to  im- 
"  pute  Refinance  to  the  faid  Revolution,  is  to 
"  caft  black  and  odious  Colours  upon  his  late 
"  Majefty  and  the  faid  Revolution." 

The   DoSor   in  this  Article  is  charg'd  with 
having  maintain'd,  That  the  neceffary  Means  ufed 
to  bring  about  the  late  happy  Revolution,  -ivere  odious 
and    unjujlifiable.      To  fupport  this,    the  Com- 
mons fay,  That  having  afferted  the  general  Pro- 
pofition    of  the   Unlawfulnefs  of  Refining  the 
Supreme  Power,   and  not  having  excepted  the 
particular  Cafe  of  Refiftance  that  was  made  ufe 
of  as  a  Means  to  bring  about  the  late  happy 
Revolution ;  he   does  thereby  relied:  both   upon 
the  Means,  and  upon  the  faid  Revolution.     In 
Anfwer  to  this,  there  have  been  two  things  in- 
fifted  upon  to   your  Lordfliips,  in  behalf  of  the 
Doftor,  by  his  Counfel :  Firft,  That  in  Cafes  of 
fuch  a  Nature  as  this,  the  Exception  \s  always 
imply'd  in   the  general  Rule  ;  and  there   was  a 
very  unanfwerable  Inftance  brought  in  Proof  of 
this,  at  leaft  to  mofl  of  your  Lordfliips  ;  it  was 
the   Oath  of  Allegiance  to   King  James.     All 
thofe  that  took  that  Oath,  took  it  in  general 
Words,  and  yet  fuch  an  extraordinary  Cafe  as 
the  Revolution  was  excepted,  tho  not  exprefs'd 
by  thofe  that  took  that  Oath.     The  next  was, 
the   Doftor,   fay  they,  would  have  been  juffly 
more  blam'd,  had  he  mention'd  all  the  Cafes  of 
5  P   2  ExcepticPj 
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Exception,  which  extraordinary  Cafes  ought  to 
anfwer  tor  themfelves,  whenever  they  fall  out. 

And  tho.  My  Lords,  thefe  two  be  a  full  An- 
fwer, yet  there  are  two  things  more,  I  think  with 
Submiflion,  may  be  added  to  it,  which  have  not 
as  jet  been  taken  notice  of. 

Ihe  firft  is.  My  Lords,  That  the  Proof  againft 
the  Dodor  is  drawn  by  Confequences  of  the 
Commons  own  making,  which  he  himfclf  dif- 
owns  i  and  I  appeal  to  that  Reverend  and  Learn- 
ed Bench,  who  are  great  Mafters  of  Contro- 
verfy,  whether  it  is  not  an  eftablilh'd  Rule  a- 
mongft  all  learned  Men  that  have  the  leafl  Spark 
of  Ingenuity,  That  no  Man  ought  to  be  charg'd 
with  Confequences,  let  them  appear  to  his  Ad- 
verfary  never  fo  clearly  and  undeniably  to  follow 
from  his  Affertion,  when  he  himfeif  denies  thofe 
Confequences.  This  is  fo  known  a  Maxim,  in 
all  Difputes  between  Proreftants  and  Papifts, 
and  between  Proteftants  themfehcs,  that  it  can- 
not be  deny'd.  Now,  the  Doftor  himfeif  de- 
nying, as  he  does,  that  he  had  the  leafl  Thought 
of  including  the  Revolurion  under  his  general 
Affertion,  or  that  he  apply'd  his  Doftrine  of 
Non-Refiftance  to  that  Cafe,  cannot,  without 
the  highefl;  Injuflice,  be  charg'd  with  Conie- 
quences  which  he  himfeif  utterly  denies. 

In  the  next  place,  it  is  impolTible,  in  my  Opi- 
nion, to  prove  that  Refinance  was  made  ufe  of 
as  a  Means  to  bring  about  the  late  happy  Revo- 
lution ;  and,  confequently,  is  not  within  the 
Doctor's  general  Maxim. 

Means,  My  Lords,  is  a  relative  Term,  and  re- 
fers to  fome  End  ;  and  the  End  and  Defign  of 
the  Prince  of  Orange  in  his  coming  hither,  and  of 
thcfe  that  join'd  him  when  he  was  here,  being 
to  have  the  Nation  and  Rightful  Succeffion  fe- 
cur'd  by  a  Free  Parliament,  it  follows,  that  w  hat- 
ever  Force  was  at  that  Time  made  ufe  of,  could 
not  be  made  ufe  of  as  a  Means  to  bring  about 
an  End  which  was  never  intended. 

Far  be  it  from  me,  My  Lords,  to  leffen  the 
great  Undertaking  to  deliver  us  from  Popery  and 
and  Arbitrary  Power;  and  tho  the  Glory  of  that 
Enterprize  is  wholly  attributed  to  King  IVilliam, 
'tis  certain,  her  prefent  Majefty  had  her  Share  in 
it,  however  that  is  forgotten  :  For,  give  me 
leave  to  fay,  that  had  not  her  Majeffy  counte- 
nanc'd  tiie  Undertaking  of  the  Prince  of  Orange 
witii  her  Affiftance,  in  my  Opinion,  the  Succefs 
had  been  very  dubious. 

Now,  is  it  poflible,  Aly  Lords,  to  imagine,  that 
it  was  ever  the  Defign  of  her  Majefty,  or  thofe 
that  join'd  the  Prince  of  Orange,  to  take  the 
Crown  off  of  King  ya?nes's,  and  put  it  upon  King 
Williams,  Head  .•* 

No,  My  Lords,  the  avowed  great  De'fign  was 
quite  otherwife,  as  appears  by  the  Declaration 
itfelf,  which  was  read  below:  It  was  to  reftore 
and  fecure  our  Laws  from  the  Invafions  that  had 
been  made  upon  them  by  Arbitrary  Power  :  It 
was  to  fecure  that  Right  wh'ch  all  the  World 
knows  the  Princefs  had  to  the  Succeffion  of  the 
Crown,  and  to  have  every  thi^ig  fettled  by  a  Free 
Parliament,  and  not  to  make  a  Revolution  by  de- 
throning King  y antes.  This  the  Prince  himfeif 
owns,  when  he  fays  in  his  Declaration,  he  bad 
no  other  Dejign  in  coming  hither,  but  a  Free  Parlia- 
merit. 

My  Lords,  I  take  it  to  be  of  moft  dangerous 
Confequence,  to  judge  any  Man  by  Suggeftions 
and  Innuendos :  Let\vhat  will  be  faid  tojufti- 


fy  it,  it  fliall  never  be  the  Rule  of  my   Judg- 
ment. 

Groundlefs  Suggeftions,  My  Lords,  hax^e,  with- 
in my  Memory,  been  the  Pretence  of  Power,  to 
cover  illegal  OpprefTion  with  the  Shew  of  Rea- 
fon,  to  the  Publick.  I  will  give  your  Lordfhips 
but  one  Inftance  of  it  :  It  was  the  Cafe  of  a 
Reverend  Prelate,  now  in  the  Houfe  ;  I  mearj 
the  Archbiflaop  of  York;  his  Grace  was  then  Dr. 
Sharpe  only.  Ir  was  in  the  Year  Eighty  Six  ; 
there  was  an  Order,  dircded  by  way  of  Letter 
to  the  Proteflant  BiHiops,  to  difcharge  all  the  in- 
ferior Clergy  from  preaching  upon  controverted 
Points  in  Divinity.  They  thcught  it  ferved  the 
Defigns  of  Popery,  then,  to  direft  Minifters  how 
they  fhould  preach  ■-,  w  hich  was,  in  effeft,  to  for- 
bid them  to  defend  their  Religion.  This  Pre- 
cedent was  taken  from  an  Order  in  Queen  Mary's 
Time,  fays  the  printed  Account  ;  w  hen  at  the 
fame  time,  it  was  attack'd  by  the  Romijh  Priefts 
with  all  the  Vigour  they  were  capable  of,  whilft 
the  Popidi  Sermons  and  Difcourfes  were  printed 
by  Authority.  Notwithftanding  this  Order,  the 
Dodor  took  occafion,  in  fome  of  his  Sermons, 
to  vindicate  the  Church  of  England,  in  oppofition 
to  the  Frauds  and  Corruptions  of  Popery.  But 
this,  by  the  Court  Emilfaries,  was  interpreted 
much  the  fame  way  as  the  Dcflor's  Sermon  is 
now,  to  be  endeavouring  to  beget  in  the  Minds 
of  his  Hearers,  an  ill  Opinion  of  the  King  and 
his  Government,  by  infinuating  Fears  and  Jea- 
loufies,  to  difpofo  them  to  Difcontent,  and  to 
lead  them  into  Schifm,  Difobedience  and  Re- 
bellion. 

My  Lords,  When  the  Homilies  and  Articles, 
when  fo  many  Archbifliops  and  Bifhops,  and  the 
Univerfity,  and  moft  of  the  Foreign  Divines 
too,  efpecially  the  Lutherans,  have  aiVerted  the 
fame  Doftrine  of  Non  Refinance  to  the  Su- 
preme Power,  as  Dr.  Sacheverell  has  ;  I  think  ic 
the  hardeft  Cafe  in  the  World,  that  this  unfor- 
tunate Gentleman  /hould  thus  be  fingled  out  and 
made  a  Criminal,  and  a  kind  of  Martyr,  endu- 
ring the  Trial  of  cruel  Mockings,  yea,  more- 
over, of  Bonds  and  Imprifonment,  for  afl'erting 
the  fame  Doftrine.  'Tis  true,  Bez,a  and  Pareus, 
and  fome  others  of  the  Calvinijls,  are  of  another 
Opinion  ;  but  'tis  known,  that  Pareus's  Commen- 
tary on  the  13th  of  the  Romans  was  burnt  at 
Oxford,  by  the  Order  of  King  James  I.  for  aflert- 
ing  that  Doftrine. 

But  there  is  one  thing.  My  Lords,  fo  aftoni/li- 
ing  in  this  Profecution,  that  I  cannot  but  take 
notice  of  it  :  Thofe  who  were  at  Man's  Eftate, 
at  the  Revolution,  knovv  how  induftrious,  on  the 
one  fide,  all  that  were  Friends  to  King  James 
were,  to  put  his  leaving  the  Nation  then  upon 
the  Foot  of  Force  and  Refiftance,  as  thinking 
this  the  ffrongefl:  and  befl  Argument  to  juftify 
his  Withdrawing  himfeif  from  his  People.  They 
rack'd  their  Brains  to  find  out  Arguments  to  con- 
vince Men,  that  his  Life  was  manifeffly  in  Danger, 
by  flaying  here;  and  that  it  was  for  the  fake 
of  that,  and  his  Liberty,  that  he  was  forc'd  to 
withdraw  ;  and  that  his  Withdrawing  was  juff, 
being  an  Aft  of  Neceflity,  and  not  of  Choice. 

On  the  other  fide,  thofe  that  were  Friends  to 
the  Revolution,  made  it  their  Bufinefs  to  per- 
fuade  the  World,  that  all  this  was  but  a  Colour 
and  Pretence,  and  that  theFaft  was  quite  other- 
wife  \  that  the  Senfe  and  Conviftion  'King  James 
had  of  what  he  had  done,  prevail'd  upon  him 
z  rather 
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rather  to  throw  oft'  the  Government,  than  Con- 
cur vith  a  Free-Parliament. 

That  this  was  the  only  Foot  they  then  put  it 
upon  ;  and  that  it  was  not  then  put  upon  the  Foot 
of  forfeiting  the  Government  by  Male-Admini> 
ftrationj  if  any  Man  denies,  I  appeal  to  the 
Papers  that  were  then  writ,  and  are  now  in 
Print,  on  this  Subject- 

This  being  fo,  ic  is  very  ftrange  to  fee  fo  great 
an  Alteration  in  Mens  Notions  of  Things  ;  and 
that  now,  after  our  Conftitution  has  mainrain'd 
icfelf  upon  this  Foot,  againft  all  Defigns  and  At- 
tempts that  have  been  made  upon  it,  for  above 
twency  Years,  thofe  very  Men,  and  that  Party, 
who  endeavour'd  to  place  tiie  Revolution  then, 
upon  King  'James's  voluntary  Defertion,  which 
they  c^XC A  Abdication,  fhould  now,  without  any 
Reafon  given,  be  for  changing  that  Foundation, 
and  do  all  they  can,  to  puc  it  upon  King  'James's 
Foot  of  Force  and  Reliitance.  What,  M]  Lords, 
are  we  endeavouring,  after  twenty  Years,  to 
make  King  james's  Title  better  now  than  any  of 
his  Friends  could  make  it  then,  and  not  only 
finding  out  Arguments  they  never  thought  of", 
but  impeaching  any  that  dare  fo  much  asqueftion 
the  Truth  and  Force  of  them  ?  This,  Aty  Lords, 
feems  very  ftrange. 

My  Lords,  I  cannot  but  take  notice  to  your 
Lordfhips,  of  what  was  faid  by  that  noble  Lord, 
who  fpcke  laft,  becaufe,  to  me  it  appears  to  be 
a  Matter  of  the  laft  Confequence,  to  the  Honour 


of  her  prefeat  Majefiy.  He  told  your  Lordlliipsa 
that  the  beft  Title  her  Majefty  had  to  the  Crown, 
was  her  Parliamentary  Title.  I  mud  take  li- 
berty to  affirm  the  quite  contrary  ;  and  that,  in 
my  opinion,  the  beft  Title  her  Majefty  has,  is 
her  Hereditary  Title  i  tho  I  deny  not,  but  that 
the  Aft  of  Parliament  is  a  Strengthning  and  Con- 
firmation of  that  Title  :  But  I  deny  a  Parliamen- 
tary-Tide to  be  the  only,  or  the  beft  Title  that 
the  Qiieen  has  to  the  Crown  fhe  wears.  And  iii 
faying  this,  I  do  not  fear  the  malicious  Reflexions 
of  having  a  fqninting  Regard  to  the  Title  of  any 
Perfon  on  the  other  fide  the  Water  ;  for  in  af- 
firming (as  I  now  do  to  your  Lordfhips)  that 
her  Majefty  is  my  Rightful  and  Lawful  Queenj 
by  Right  of  Inheritance  ;  and  as  fhe  is  Daughter 
to  King  James  the  Second,  I  do  in  fo  many 
Words  afKrm  alfo,  that  there  is  no  other  Per- 
fon, the  Rightful  and  Lawful  Heir  to  King  James, 
but  herfelf  And  if  the  prefent  Impeachment  of 
Dr.  Sachevcrell  '^):\z\\  have  this  Etfeft  (as  I  hope  it 
will)  to  convince  the  Nation  of  the  undoubted 
Truth  of  her  Majefty's  Right  of  Inheritance  to 
the  Crown,  (a  Matter  now  fo  induftrioufly  op- 
pos'd)  the  Security  this  will  bring  to  her  Ma- 
jefty's Perfon  and  Crown,  and  to  the  Succeffion 
in  the  Proteftant  Line,  and  illuftrious  Houfe  of 
HaHoiier  afterwards,  fhall  prevail  with  me  eaiily 
to  pardon  any  warm  and  unguarded  Exprcffions, 
that  the  Dcdtor  may  here  and  there  have  dropt, 
and  made  ufe  of  in  any  of  his  Difcourfes. 


The  Bijloop  of  Salisbury '5  Speech  hi  the  Houfe  of  Lords,  on  the  fir  ft  Article 
of  the  Impeachment  of  'Dr.  Henry  Sacheverell. 


T'HE  Counfel  for  the  Prifoner  did  fo  plainly 
and  fully  yield  all  that  any  Loyal  Subjed 
has  ever  pretended  to,  that  in  Cafes  of  extreme 
KecefTity,  Self-defence  andRefiftance  were  law- 
ful, and  that  this  was  the  Cafe  at  the  Revolu- 
tion ;  that  it  may  not  be  necefTary  to  fay  any 
thing  further  on  this  head,  if  it  had  not  been 
that  the  Evidence  they  brought  feemed  to  carry 
this  Matter  much  further,  and  that  the  Prifoner 
himfelf  allow'd  of  no  Exception  in  Cafes  of  Ne- 
celTity.  And  (ince  it  is  grown  to  be  a  vulgar 
Opinion,  That  by  the  Dodrine  of  the  Church 
of  England^  all  Refiftance  in  any  Cafe  whatfo- 
ever,  without  Exception,  is  condemn'd;  I  think 
it  is  incumbent  on  me,  who  have  ex^amin'd  this 
Matter  long  and  carefully,  to  give  you  fuch  a 
clear  Account  of  this  Point,  as  may  as  fully  fa- 
tisfy  you  as  it  did  myfelf 

I  ferved  in  the  Revolution,  and  promoted  it 
all  I  could.  I  ferved  as  Chaplain  to  the  late 
King :  I  had  no  Command,  and  carried  no  Arms, 
but  I  was  fo  far  engag'd  in  it,  that  if  I  could 
fee  that  I  had  gone  out  of  the  way  in  that  (and 
the  many  L'^p-and-Downs  we  have  gone  thro' 
fince,  has  given  much  occafion  to  refleft  on  that 
Tranfaftion)  I  Ihould  hold  myfelf  unworthy  to 
appear  longer,  either  in  this  Habit,  or  in  this 
Great  Afl'embly  ;  bat  fliould  think  myfelf  bound 
to  pafs  away  the  reft  of  my  Life  in  Retirement 
or  Sorrow.  There  is  nothing  more  certain  in 
Religion,  than  that  we  ought  to  repent  of  every 
Sin  we  have  committed  ,■  and  that  we  cannot 
truly  repent,  unlefs  we  repair  or  reftore,  as  far 
as  it  is  in  our  Power. 

I  go  now  to  give  you.the  Account  of  the  Doc- 


trine of  our  Church  in  this  Particular,  In  the 
Times  of  Popery  it  was  a  Tenet,  built  upon 
Biiliops  fetting  the  Crown  on  the  Heads  of 
Princes,  and  anointing  them,  that  they  held  their 
Crowns  of  the  Church,  and  at  the  Pope's  Mercy  ; 
who  had  for  about  five  hundred  Years  got  into 
the  Claim  of  depofing  them,  and  giving  their  Do- 
minions to  others,  in  cafe  they  were  Hereticks, 
or  the  Favourers  of  them.  But  the  Reformatioa 
being  in  its  firft  beginning  protefted  by  the 
Princes  of  Germany,  by  the  Kings  of  the  North, 
and  then  by  the  Kings  of  England  \  they  came 
every  where  in  oppolirion  to  the  Papal  Notions, 
to  fay  that  Kings  had  their  Power  from  God  : 
Not  that  they  meant,  that  they  had  any  diftinct 
Authority  belides  the  Law  of  the  Land  derived 
to  them  from  God ;  but  that  by  the  Laws  of 
God,  the  Authority  of  the  Law  of  the  Land  was 
fecured  to  them.  For  when  a  different  Autho- 
rity from  that  of  the  Law  came  to  be  pretended 
to,  and  to  be  grounded  on  thefe  general  Expref- 
fions,  that  received  here  a  Parliamentary  Cenfure, 
and  it  was  then  declared,  that  the  Laws  of  Re- 
ligion in  the  Scripture  did  only  eftablifli  the  fe- 
vcral  Conftitutions  and  Governments  that  were 
in  the  difterent  Parts  of  the  World. 

The  Occafion  that  the  Apoftles  had  to  write 
what  we  find  in  their  Epiftles,  with  relation  to 
Government,  was  this :  The  Jews  had  a  Notion 
among  them  from  a  Palfage  in  Deiitei-onomy,  that 
they  were  only  to  fet  a  King  over  them,  One 
from  amo}ig  their  Brethren,  and  «ot  a  Stranger.  From 
whence  it  is.  That  co  this  Day  they  do  not 
think  they  are  bo^'^d  in  Confcience  to  obey  any 
Magiftrate*  ^^^   is  not  one  of  their  Nation, 

Now 
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Now  the  firft  Converts  to  Chriftianity  being 
Jews,  the  Apoftles  took  care  that  they  (hould 
not  bring  this  dangerous  Notion  with  them  into 
the  Chriftian  Rehgion  :  But  they  did  not  meddle 
to  determine  where  this  Authority  was  lodg'd, 
that  was  to  be  gather'd  out  of  the  feveral  Con- 
ftitutions :  They  did  not  determine  how  much 
was  due  to  the  Emperor,  and  how  much  to  the 
Senate  ;  and  tho  not  long  after  thofe  Epiftles 
were  writ,  the  Senate  condemn'd  Nero  to  die 
more  tnnjorum,  to  be  whip'd  to  Death,  none  of 
the  Chriflians  interpofed  in  that  Matter.  He 
prevented  that  infamous  Death  by  his  own  Hands : 
And  the  Primitive  Chriftians  reckon'd  it  one  of 
the  Articles  of  the  Glory  of  their  Religion,  that 
their  firft  Perfecutor  came  to  fuch  an  End. 

Not  long  after  that,  Trajan  was  fam'd  for  that 
memorable  ExprelTicn,  when  he  deliver'd  the 
Sword  to  the  Governors  of  the  Provinces,  as  the 
Emblem  of  their  Authority,  he  us'd  thefe  Words, 
Pro  me,  fi  merear  in  me :  For  me,  but  if  I  deferve 
it,  againft  me.  That  did  not  weaken  his  Autho- 
rity; his  Government,  with  that  of  hisSucceflbrs 
for  above  eighty  Years,  being  the  greateft  and 
happieft  time  the  Romans  had  under  their  Empe- 
rors. This  Word  was  put  on  King  'James  the 
Firft's  Coin  in  Scotland.  It  is  true,  that  was 
durii'ig  his  Minority  •■,  bur  when  he  afterwards 
changed  his  Motto,  the  Coin  was  not  call'd  in, 
but  continued  current  till  the  Union. 

The  Primitive  Chriftians  had  no  Laws  in  their 
Favour,  but  many  againft  them  :  fo  their  patient 
ftiffering  fo  many  Perfecutions  according  co  the 
Laws  of  the  Empire,  under  which  they  liv'd, 
was  conform  to  the  Doctrine  laid  down  by  the 
Apoftles.  When  they  came  afterwards  to  have 
the  Protection  of  Laws,  they  claim'd  the  Benefit 
of  them,  not  without  great  Violence,  when  they 
thought  an  Infraction  was  made  on  thofe  Laws ; 
which  broke  out  into  great  Tumults,  in  many 
of  the  chief  Cities  of  the  Empire,  not  excepting 
the  Imperial  City  itfelf. 

But  to  proceed  with  the  Hiftory  of  our  Church  .• 
When  the  Articles  of  Religion  were  fettled,  the 
Books  of  the  Apocrypha  were  indeed  declar'd  not 
to  be  a  part  of  the  Canon  of  the  Scripture,  but 
yet  to  be  ufefiil  for  the  Example  of  Life,  and  the 
InflruBion  of  Manners.  A  great  Part  of  thefe  are 
the  Books  of  the  Maccabees,  which  contain  the 
Hiftory  of  the  Jews /haking  off  the  Yoke  of  the 
Kings  oi  Syria,  when  they  were  broke  in  upon  by     pleaded  for  NecelTary  Defenfe,  that  the  bad  Life 


afterwards  file  w  whatufe  was  made  of  thefe  Books, 
not  only  by  private  Writers  of  our  Church,  but  by 
what  the  whole  body  in  Convocation  was  about 
to  determine. 

The  next  Step  to  be  made,  is,  toconfider  the 
Homilies:  The  Second  Book  of  Homilies,  which 
has  the  Homilies  in  it  againft  IVilfil  Rebellion,  is 
generally  believed  to  have  been  compos'd  by  Bi- 
(hop  Jeivell,  who  was  by  much  the  beft  Writer  in 
that  time.  It  is  certain,  -heunderftood  the  mean- 
ing of  them  well  :  Now  I  will  read  you  two  Paf- 
fages  out  of  his  Defenfe  of  his  Apology  for  the 
Church  of  £«^/rf;;(/;  from  whence  we  may  clearly 
gather  what  his  Notion  of  Rebellion  was,  and 
that  he  thought  a  Defence  againft  unjuft  and  ille- 
gal Violence  was  not  Rebellion.  In  one  place  he 
has  thefe  Words; 

'The  Nobles  0/ Scotland  neither  drew  the  Sword,  nor 
attempted  War  aganifl  the  Prince :  They  fought  only  the 
Continuance  of  God's  undoubted  Truths,  and  the  De- 
fenfe of  their  own  Lives  a:\aiiifiyctir  barbarous  and  cruel 
Invafions :  They  remembered,  befules  all  other  War- 
nings, your  late  Dealings  at  Vafl'y,  where  great  Num- 
bers of  their  Brethren  were  murder'd,  being  together  at 
their  Prayers  in  the  Church,  holding  up  their  Innocent 
Hands  to  Heaven,  and  calling  upon  God.  In  another 
place  he  writes,  Neither  do  any  of  all  thefe  (Luther, 
Melanchtiion)  teach  the  People  to  rebel  againft  their 
Prince,  but  only  to  defend  themfelves  by  all  lawful 
Means  againft  Oppreffions  ;  as  did  David  againft 
Saul,  fo  do  the  Nobles  in  France  at  this  Day,  they  feek 
not  to  kill,  but  to  five  their  own  Lives- 

Thefe  Paffages  fhew  that  he  looked  on  Rebel- 
lion to  be  a  violent  Rifing  againft  a  Prince  execu- 
ting the  Laws;  which  was  the  Cafe  of  the  Three 
Rebellions  in  England  that  they  had  in  view  : 
That  in  King  Henry  the  Vlllth's,  in  King  Ed- 
ward's., and  in  Qiieen  El,'z.nbetl/s  Time,  where 
the  Papifts  took  Arms  againft  their  Prince,  who 
was  executing  Laws  made  in  Matters  ot  Religion, 
and  that  with  a  great  Gentlenef<;.  Of  the  Eleven 
Paftages quoted  by  the  Prifoner  out  ot  the  Homi- 
lies, Five  plainly  relate  only  to  the  Coercing  the 
Perfon  of  the  Prince,  in  which  Davil  is  fet  in 
Oppofition  to  thofe  Rebels  :  now,  tho  he  indeed 
defended  himfelf,  yet  he  had  a  juft  and  facred 
Tendernefs  to  the  Perfon  of  Saul,  when  he  had 
him  in  his  Power,  w  hich  is  certainly  facred  by 
ourConftitution.  Five  of  them  relate  to  wicked 
Princes.     It  was  never  pretended  by  any    who 


a  total  Overthrow  of  their  whole  Law,  and  an 
unrelenting  Perfecution.  Mattathias  a  private 
Prieft  began  theRefiftance  which  was  carried  on 
by  his  Children,  till  they  fhook  oft'the'.S)r;V7;z  Yoke, 
and  formed  themfelves  into  a  free  Government, 
under  the  Family  of  t\\Q  Maccabees.  It  were  eafy 
to  fhew  that  the  Jews  had  been  for  above  400 
Years  fubjeft,  firft"  to  the  Babylonian,  then  'to  the 
Perftan,  and  at  laft  fo  the  Grecian  Empire  :  So  that 
by  a  long  Prefcription  they  were  SubjeSs  to  the 
Kings  oi.  Syria.  It  were  eafy  alfo  to  fhew,  that 
this  Refinance  was  foretold  hy  Daniel,  in  Terms 
of  high  Commendation,  and  is  alfo  mention'd  in 
the  Epiftle  to  the  Hebrews,  as  the  Work  and  Efteft 
of  their  Faith.  If  then  all  Refiftance  to  illegal  and 
barbarous  Perfecution  is  unlawful ;  thefe  Books 
contain  nothing  but  a  Hiftory  of  a  Rebellion,  and 
all  the  Devotion  ihat  runs  thro'  them,  is  but  a 
Cant,  and  inftead  of  reading  them  as  Example  of 
Life,  'dud  Inflru[iion  oj  Manmr-.  we  ought  to  tear 
them  out  of  our  Bibles  with  Dett^ition.    I  Hull 


of  a  Prince  can  be  a  juft  Caufe  of  Refiftance  : 
Y'et  that  was  then  pretended;  for  K.  Henry  VIIL 
had  given  too  much  occafion  to  reckon  him  a 
wicked  Prince.  So  there  is  only  one  of  all  the 
Paflages  quoted  from  thofe  Homilies,  that  relates 
fimply  to  Rebellion  in  general:  And  it  has  ap- 
pear'd  what  Bifliop  Jewell's  Senfe  of  the  Matter 
was.  There  is  alfo  a  Prayer  at  the  end  of  every 
Divifion  of  the  Homily  againft  Wilful  Rebellion, 
(and  by  the  by  Wilful  was  not  put  in  the  Title 
for  nothing)  for  thofe  opprefled  by  Tyranny  in 
other  Parts,  that  they  might  be  relieved,  and  that 
thofe  w  ho  were  in  fear  of  their  Cruelty  might  be 
comforted. 

Let  us  next  look  thro'  Queen  E!iz.abeth^s  Long 
and  Glorious  Reign,  and  fee  what  was  the  con- 
ftant  Maxim  of  that  Time. 

The  Year  after  the  Qiieen  came  to  the  Crown 
the  War  in  Scotland  broke  out  between  the  Qiieen 
Regent  that  govern'd  by  Commiffion,  from  her 
Daughter  then  Qiieen  of  France,  and  the  Lords  in 

Scotland. 
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Scotland.  She,  to  obtain  the  Matrimonial  Crown 
to  be  fent  to  Francis  II.  gave  Afllirances  for  the 
Exercife  of  the  Reformed  Reh'gion;  but  the 
Point  being  gain'd,  flie  broice  all  her  Promifes, 
and  refolv'd  to  force  them  to  return  to  the  Ex- 
ercife of  the  Popirti  Religion.  Upon  w  hich  the 
Lords  of  Scotland  formed  themfelves  into  a  Body, 
and  were  called  the  Lords  of  the  Congregation. 
Forces  were  fent  from  France  to  afTift  the  Qi-ieen 
Regent  ;  upon  that  Queen  Eliz,aleth  entred  into 
an  Agreement  with  the  Scottijh  Lords,  and  fent 
an  Army  to  their  Affiftance,  which  continued  in 
Scotland  till  all  Matters  were  fettled  by  the  Paci- 
fication of  Leith  :  And  in  a  Manifejloy  that  I  have 
in  my  Hands,  fet  forth  25  Years  after  that,  I  find 
her  reflecting  on  that  Interpofition  in  the  Affairs 
of  that  Nation,  with  great  Satisfaftion. 

The  Year  after  this  War  was  ended,  upon 
Francis  the  lid's  Death,  Charles  the  IXth,  who 
was  a  Child,  fucceeded  in  France.  EdiSs  were 
granted  in  favour  of  the  Proteftants :  Thefe 
wxre  foon  after  broken  by  the  Triumvirat, 
and  upon  that  follow'd  a  Series  of  Wars  often 
pacified,  but  always  breaking  out  again,  by 
reafon  of  the"  Violence  and  Cruelty  of  the  Go- 
vernment. All  thefe  Wars,  till  He-nry  the  IVth 
was  fettled  on  the  Throne,  were  in  a  Courfe 
of  28  Years,  that  which  fome  would  call  Rebellion, 
being  carried  on  againft  two  fucceeding  Kings, 
Ye:  the  Queen  was  in  all  that  time  ftill  affifting 
them  w  ith  Men  and  Money. 

In  the  Year  i<^6i.  the  Provinces  in  the  Nether- 
lands threw  ofitUtSpanifi  Yoke,  that  was  become 
intolerably  fevere  and  cruel.  The  Queen  for 
fome  Years  aflifted  them  more  covertly,  but  when 
the  Prince  of  Orange  was  kill'd,  and  they  were  in 
danger  to  be  over- run,  fhe  took  them  more  open- 
ly into  her  Protection  ;  and  by  the  iManifefio  which 
1  have  in  my  Hands,  fhe  publi/lied  the  Grounds 
upon  which  (he  proceeded.  She  laid  down  this 
for  a  Foundation,  That  there  had  been  an  Antient 
League  not  only  between  the  Crown  of  England, 
and  the  Princes  of  the  Netherlands,  but  between 
the  Subjetts  of  both  Countries,  under  their  Seals 
interchangeably,  for  all  Friendly  Offices.  If  this 
was  a  good  Reafon  for  the  Queen's  giving  Aid  to 
the  opprefled  People  of  the  Nethrlands,  then  if 
the  Cafe  had  been  reverfed,  that  the  People  of 
E-iiglandhzd  been  illegally  and  cruelly  opprefled, 
it  furni/iied  the  Princes  of  thofe  Provinces  with  as 
good  a  Reafon  for  affifling  them.  In  this  Aflift- 
ance  given  the  States,  the  Qiieen  perfifted  till  the 
End  of  Her  Reign  •,  nor  w  as  this  only  done  by 
the  Court,  but  both  Parliaments  and  Convoca- 
tions granted  Her  feveral  Aids  to  maintain  thefe 
Wars :  And  in  the  Preambles  of  thofe  Subfidy 
Ads,  the  Queen's  Proceedings  in  thofe  Particulars 
were  highly  approv'd  and  magnify'd.  Bilfon  Bi- 
Ihop  of  IVinchefler,  and  feveral  other  VV'^riters  in 
that  time,  juftified  what  fhe  did ;  and  not  one 
that  I  ever  heard  of,  cenfured  or  condemned  it. 

Upon  King  Jameses  coming  to  the  Crown,  the 
firft  great  Negotiation  was  for  a  Peace  between 
Spain  and  the  United  Provinces  ;  which  lafted  fe- 
veral Years.  The  States  infilled  on  a  Preliminary, 
That  they  fhould  be  acknowledged  Free,  Sove- 
reign and  Independent  States ;  the  Spaniards 
would  not  yield  to  this,  nor  would  the  Statej  re- 
cede from  it.  Some  here  in  England  began  to 
fay.  They  were  form'd  in  Rebellion,  and  ought 
not  to  carry  their  Pretenfions  too  far:  Upon  that. 
King  James  fuffer'd  a  Convocation  to  meet ;  and 


a  Book  of  Canons,  with  relation  to  tfiefupreme 
Authority,  was  prepar'd  ;  in  w  hich,  tho  the  Au- 
thority of  the  Prince,  even  when  he  becomes  a 
Tyrant,  is  carried  very  far;  yet  the  Cafe  of  the 
Maccabees  is  ftated  ,'  and,  it  was  determined,  That 
when  a  new  Government,  tho  begun  m  a  Revolr, 
is  cometo  a  thorow  Settlement,  it  may  be  owned 
as  Lawful.  King  James,  who  was  jealous  enough 
of  the  Regal  Authority,  yet  did  not  like  their 
carrying  thefe  Matters  fo  far :  He  order'd  the 
whole  Matter  to  be  let  fall  fo  entirely,  that  there 
is  not  a  Word  of  it  in  the  Books  of  Convocation  : 
But  Archbifhop  Sancroft  found  this  ColleiSion  of 
Canons  at  Durham,  under  Br.  OvchuH's  Hand, 
which  he  Copied  out,  and  Licenfed  the  Book  .1 
few  Days  before  he  fell  under  his  Sufpenlion.  I 
fcon  faw  that  it  had  a  Relation  to  the  Aftairs  in 
Holland :  ,For  the  Dutch  delighted  to  compare  their 
firft  Beginnings  to  that  of  the  Jeiu,  in  Antiochus's 
tune  :  They  compared  King  Philip  to  Autiochns 
Epiphanes,  and  the  Prince  of  Orange  to  Judas  Mac- 
cabeus. But  I  faw  much  clearer  into  the  Matter 
by  an  Original  Letter  of  King  James,  which  a 
worthy  Gentleman  fent  me.  I  knew  his  Hand 
well,  the  Letter  is  in  Print  ;  but  I  will  read  fome 
particulars  out  of  it.  It  is  direfted  to  Dr.  Abbot, 
afterwards  Archbilliop  of  Canterbury.  It  begun 
with  cenfuring  fome  Pofitions  concerning  a  King 
in  PolT^ffion,  the  fame  with  our  Modern  Term  of 
a  King  de  facio :  He  goes  on  in  thefe  Words, 
M)  Reafon  oj  calling  you  together,  zcas  to  give  your 
Judgments,  hozufar  a  Cbriflian  and  a  Protefiant  King, 
may  concur  to  nffifl  his  Neighbours  to  Jhake  of  th$ir 
Obedience  to  their  oivn  Sovereign,  upon  the  Account  of 
Oppreffuw.,  Fyrannyt  or  zvhat  clfe  jou  like  to  na?ne  it. 
In  the  late  Q^'.eens  Time,  this  Kingdom  ivas  very  free 
inaffifiing  the  Hollanders  both  vcich  Arms  and  Ad- 
vice ;  and  none  of  you;  Coat  ever  told  me^  that  any 
fcriipled  about  it  in  her  Reign.  Upon  my  coming 
to  England,  you  ?nay  knoiu  it  came  fro^nfome  of  your- 
felves  to  raife  Scruples  about  this  Matter  ;  yet  I  never 
took  any  notice  of  thefe  Scruples.,  til/ the  Affairs  0/ Spain 
and  IioU3.nd  forced  ?ne  to  it.  I  call' d  7ny  Ckrgy  toge- 
ther, tofaiiffy  not  fo  much  me,  as  the  IVorld  about  us, 
of  the  Juflnefs  of  my  owning  the  Hollanders  at  this 
time-  "This  I  needed  not  to  have  done,  and  \ou  have 
forced  tne  to  fay,  I  ivijh  I  had  net.  He  reflcftson 
thofe  who  had  a  great  Averfion  to  the  Notion  of 
God's  being  the  Author  of  Sin,  which  plainly 
points  at  Dr.  Overall,  who  was  the  firft  Man  of 
Note  among  us,  that  oppofed  the  Calvimfls  Doc- 
trine of  Predeflination  ;  yet  he  fays,  'They  had  gone 
to  the  T'hrefliold  of  it,  by  faying,  'That  even  Tyranny 
•was  God's  Authority.,  andfliouldbe  reverenced  as  fuch. 
He  concludes,  Thefe  v:ereedgd  Tools.,  and  that  there- 
fore they  v^ere  to  let  them  refi.  Here  is  a  full  Ac- 
count of  King  James's  Thoughts  of  this  Matter, 
which  was  then  the  chief  Subjeft  of  Difcourfe  all 
Europe  over.  He  had  Twelve  Years  before  this, 
fhesved  on  an  eminent  Occafion,  that  he  owned 
the  States,  when  he  invited  them  in  the  Year  1 593- 
to  Chrillen  his  Eldefl  Son,  Prince  Henry.  They 
were  fenfible  of  the  great  Honour  done  them  by 
it ;  and  tho  they  were  then  but  Low,  they  fent 
an  Embafly,  with  a  noble  Prefent  of  Gold  Plate, 
to  affift  on  that  Occafion.  This  Negotiation 
ftuck  for  feveral  Years,  the  Spaniards  retufing  to 
own  them  in  exprefs  Words  :  The  Temper  found 
was,  they  were  treated  with  (tanqHa}n)  as  with 
Free  States;  and  the  Matter  went  no  further  at 
that  time,  than  a  Truce  for  fome  Years,  which 
was  concluded  in  the  Year  idop.  Thislets  us  fee, 
2  That 
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That  the  Words  in  King  James's  Speech  that  Year    Concurrence  of  the  Lords,  who  join'd  with  then 


That  the  Words  in  King  J.vnes's  Speech  that  Year 
to  his  Parliament,  were  not  chance  Words  that 
iell  careleily  from  him,  A  Kiug  leaves  to  be  a  King, 
aud  degenerates  into  a  Tyrant,  as  fooii  as  he  leaves  off 
to  govern  by  Laiu :  In  -which  cafe  the  Kings  Confci- 
ence  ma\  fpeak  to  him,  as  the  poor  IVoman  to  Philip  of 
Macedon,  Either  govern  by  Law,  or  ceafe  to  be  a 

There  is  another  eminent  Infiance  towards  the 
End  of  that  Reign,  that  Iliews  what  the  Senfe  of 
our  befl:  Divines  was  in  this  Matter  ;  When  the 
Archbiihop  of  TorL's  Son  and  Mr.  TVadfworth 
had  cliangcd  their  Reh'gion  in  Spain,  Wadjzvorth 
writ  over  a  bold  Defence  of  that  ,•  and  amrng 
other  Things,  charged  the  Reformation  with 
Rebellion.  This  was  anfwer'd  by  one  of  the  bed 
Books  ot  that  Time,  writ  by  Dr.  Bedell,  dedica- 
ted to  the  Prince  of  Wales,  who  afterwards  pro- 
moted him  to  a  Bilhoprick.  His  Words  on  this 
Head  are  full:  I  will  read  feme  of  them.  Do  you 
think  SuhjeFls  are  bound  to  give  their  Throats  to  be 
cut  by  their  Fellow-fnbjeBs,  or  to  their  Prince,  at  their 
mere  Wills,  agaihft  their  own  Laws  and  EdiEls .'  Tou 
would  knovj  quo  jure  the  Protefiant  IVars  in  France 
andHo\Vm<\,areJHftified.  Firft,  The  Law  of  Na- 
ture, ivhich  not  only  allowcth,  but  indineth  and  in' 
forceth  every  living  Thing  to  defend  itf  If  from  Vio- 
lence. Secondly,  That  of  Nations,  xihich  permit- 
teth  thofe  who  are  in  the  Proteclion  of  others,  to 
whom  they  owe  no  more  than  an  honourable  Acknow- 
ledgment, in  cafe  they  go  about  to  make  themfelves  ab- 
fJiite  Sovereigns,  and  to  ufnrp  their  Liberty,  to  refifl 
and  fland  for  the  fame.  And  if  a  lawful  Prince, 
who  is  net  yet  Lord  of  his  Subjetls  Lives  and  Goods, 
jhall  attempt  to  defpoil  them  of  the  fame,  under  co- 
lour of  reducing  them  to  his  own  Religion,  after  all 
humble  Remrnflrances,  they  may  fland  upon  their  own 
guard,  and  being  ajfailed,  refi/l  Force  vjith  Force,  as 
did  the  Maccabees  under  Antiochus.  In  which 
cafe  notwithflanding,  the  Perfon  of  the  Prince  himfelf 
ought  always  to  be  facred  and  inviolable,  as  was 
Saul    to  David.     No   Commentary    is    wanted 

here. 

My  Lords,  You  fee  how  this  Matter  flood  du- 
rin"  King  James's  Reign.  In  the  firft  Year  of 
King  Charles's  Reign,  Grotius's  Book  dejure  Belli 
6"  Pads,  was  publilhed  at  Paris,  dedicated  to 
the  King  of  France,  while  France  was  under  the 
Adminiftration  ofrhewifefi  and  moft  jealous  Mi- 
nifter  cf  the  lad  Age,  Cardinal  i?/c/;e//f«.  In  that 
Book,  in  which  he  aflerts  the  Rights  of  Princes 
w  ith  great  Zeal,  yet  he  enumerates  many  Cafes, 
in  whfch  it  is  Lawful  to  refift,  particularly  that 
cfa  total  Subverfion  :  And  that  Book  is  now  all 
Europe  over  in  the  higheft  Reputation  of  any  Book 
that  the  Modern  Ages  have  produced.  In  the  be- 
ginning of  King  Charles's  Reign,  a  War  broke  out 
Ki  France,  againlt  the  Proteftants  j  upon  which  he 
lent  over  Ambafladors,  by  whofe  Mediation  a 
Peace  was  concluded;  but  that  being  ill  kept, 
the  War  broke  out  again  ;  and  the  King  thought 
himfelf  bound  by  his  Mediation  to  protcft  the 
Proteftants.  So  in  the  Second  SefTion  of  the  Par- 
liament, 162 1,  in  the  Demand  of  a  Supply  that 
the  Lord  Keeper  Coventry  made  in  the  King's 
Name,  thefe  Words  are  to  be  found,  France  is 
fivay'd  by  the  Popifi  FaBion  ;  and  tho  by  his  Majeflfs 
Medi.ntfon,  there  were  Articles  of  Agreement  betxveen 
that  King  and  his  SubjeBs,  that  Tre.ny  hath  been 
broke,  and  thofe  of  the  Reformed  Religion  will  be  ruin- 
ed v:hhout  prefeiit  Hdp.  Upon  this  the  Commons 
petitioned  the  King  for  a  Faft,  and  defired  the 


Concurrence  of  the  Lords,  who  join'd  with  them 
in  it.  The  King  granted  it,  and  an  Office  was 
compos'd  fuitable  to  the  Occalion  ;  in  which,  a- 
mong  other  Devotions,  the  Nation  was  directed 
to  pray  for  all  thofe,  vcho  here  or  elfewhere  VM-e fight- 
ing God's  Battles  and  Defending  his  Altars.  Thus 
the  whole  Body  of  the  Legillature  did  concur  for 
a  Faft  for  that,  which  it  this  Doi5trine  is  true, 
was  no  better  than  Rebellion  ;  and  yet  the  whole 
Nation,  Clergv  and  Laity,  were  required  to  pray 
for  Succefs  in  it. 

But  to  complete  this  View  of  the  Dodrine  of 
our  Church,  iris  to  be  coniider'd.  That  when  a 
Year  before  this,  wdiile  the  Loan  or  Benevolence 
were  carried  on,  fome  officious  Divines  made  ufe 
of  thofe  Expreflions  of  Kings  having  their  Power 
from  God,  as  importing  an  Authority  of  a  Na- 
ture fuperiorto  the  Laws  ot  the  Land.  One  of 
thefe,  Dr.  Manwanng,  was  Impeached,  and  had 
a  fevere  Sentence  pafled  on  him  for  it.  So  I  have" 
now  made  it  out,  beyond,  I  hope,  the  Poffibility  of 
Contradidion,  that  for  Seventy  Years  together, 
from  155S,  to  16:8,  the  Lawfulness  of  Self-de- 
fence in  the  Cafe  of  illegal  and  violent  Cruelty, 
was  the  publick  and  conftant  Dodrine  of  this 
Church. 

Thefe  were  the  befl:  and  happieft  Times  of  our 
Church,  as  is  often  repeated  by  the  Earl  oi  Cla- 
rendon ■■  From  thefe  we  ought  to  take  the  Stan- 
dard of  our  Dodrine. 

I  go  next  to  iTiew  what  was  the  common 
Dodrine  for  the  next  Sixty  Years,  from  i($:8, 
to  i(5bi8.  I  mull  yield  up  the  firfl  twelve  Years  : 
For  upon  the  unhappy  Mifunderftanding  be- 
tween the  King  and  thar  Parliament,  there  was 
a  long  Difcontinuance  of  Parliaments,  then  the 
lately  condemned  Dodrine  was  again  in  Vogue  j 
and  nothing  was  fo  much  heard  of,  as  the  Law  of 
Government  that  was  from  God,  antecedent  to 
all  Human  Laws :  Out  of  this  fprung  illegal 
Imprifonments,  illegal  Monopolies,  fevere  Pro- 
ceedings in  the  Star-Chamber,  but  above  all,  the 
Ship-Money.  Thefe  things  put  the  Nation  in  an 
Univerfal  Dif  jointing  and  Feeblenefs.  And  when 
an  unavoidable  NecelTity  forced  that  King  to  call 
a  Parliament,  the  fatal  Efteds  of  thofe  Counfels 
broke  out  terribly.  I  know  many  fancy,  that  the 
War  is  to  be  charged  on  the  Principles  of  Self- 
defence  :  They  are  much  miftaken.  I  had  occa- 
fion  to  fee  a  great  way  into  the  Secret  of  that 
time,  when  I  examin'd  the  Papers  relating  to  the 
two  Dukes  of  HatJiilton.  I  knew  a  great  deal 
more  (ince  from  two  Perfons  of  unqueflionable 
Integrity,  who  knew  the  Secrets  of  that  time, 
the  Lord  Hullis,  and  Sir  Harbottle  Grimflone ;  but 
all  receiv'd  a  full  Confirmation,  when  I  found  it 
agreed  perfedly  with  the  noble  Account  given 
by  the  Earl  of  Clarendon. 

No  body  dreamt  of  a  War,  nor  had  they  any 
Principles  leading  to  it.  But  there  was  an  un- 
happy Train  of  Accidents  that  hindred  Matters 
from  being  brought  to  a  Settlement,  even  while 
the  King  was  granting  all  they  could  defire. 
Stories  were  carried  by  Perfons  about  both  the 
King  and  Qiieen,  of  VVords  let  fall,  that  made 
them  conclude,  there  were  flill  ill  Defigns  on 
foot,  againft  the  Laws  that  were  then  pafl'ed.  But 
thatjWhich  brought  all  to  a  Crilis,  was  the  Dif- 
covery  of  a  Negotiation,  to  engage  the  Army  to 
declare  againfl  the  Parliament.  Whofoever  com- 
pares the  Depofitions  in  Rujhzvorth,  with  the  Ac- 
count given  of  that  Matter  by  the  Earl  of  Cla- 
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yendon,  will  fee  there  is  a  great  deal  more  in  the 
one,  than  the  other  is  willing  to  believe  ;  tho  he 
acknowledges  they  had  both  Gorings  Evidence, 
and  Piercy's  Letter  with  tiiem.  I  will  not  take  in 
upon  me  to  determine,  whether  they  believ'd  too 
much,  or  the  Earl  of  Clarendon  too  little.  It  is 
certain,  they  believ'd  all  that  was  in  the  Dcpo- 
fitions,  a.ic!  a  great  deal  m.ore  :  For  Goring  being 
continued  in  the  Government  of  Port/mouth,  and 
his  Father  being  advanced  from  being  a  Ba- 
ron to  be  an  Earl,  and  Piercy's  being  made  a  Lord, 
and  Mailer  of  the  Horfe  to  the  Prince  of  ff^aks. 
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caiife  it  would  clear  all  Difficulties  with  ma- 
ny, who  not  having  heard  of  the  Senfe  given 
in  both  Houfes,  might  fanfy,  that  any  fort  of 
Commijjion  being  granted,  it  would  not  be  Lawful 
to  relift  it.  He  did  not  prevail:  for  it  wasfaid. 
That  this  Explanation  being  the  Senfe  of  both 
Houfes,  it  would  be  foon  fpread  and  known 
over  the  Nation.  In  this  Senfe,  it  is  certain,  that 
it  is  not  lawful  to  take  Arms  againft  any  fo  com- 
miffion'd  by  the  King;  for  that  were  to  take 
Arms  againft  the  King's  Commiflion  in  the  Exe- 
cution of  the  Law,  which  is  certainly  a  refilling 


made  them  conclude  they  had  fupprefl'ed  a  great     the  Ordinance  of  God,  ■which  whofoever  doj  they 


deal,  inftead  of  faying  more  than  was  true.  This 
fluck  deep  in  their  Hearts,  and  at  lafl:  fatally 
broke  out  in  the  Demand  of  the  Militia,  that 
brought  on  the  War,  which  I  do  own  was  plainly 
a  Relitlliou  ;  becaufe  a  Force  was  ofi'er'd  to  the 
King,  not  to  defend  themfelves  from  an  unjuft 
Invalion,  or  illegal  Grievances,  but  to  extort  a, 
new  Law  from  him. 

Thus  the  true  Occafion  of  the  War,  was  a  Jea- 
loufy,  that  a  Conduct  of '15  Years  had  given  too 
much  ground  for ;  and  that  was  ftill  unhappily  kept 
up,  by  a  fatal  Train  of  Errors  in  every  ftep  that 
vasmade.  The  great  Concuffion  that  the  War 
gave  the  Nation,  and  the  barbarous  Eft'ufion  of 
Co  much  Blood,  efpecially  of  the  Royal  Blood  of 
that  Blefled  KING,  had  at  la/l  a  happy,  tho  a 
late  Conclufion  in  the  Refivratioii :  And  it's  no 
wonder,  if  fuch  a  Series  of  Tragical  Events,  be- 
got a  general  Horror  at  the  Occafion  of  them. 
But  then  it  was,  that  had  it  not  been  for  the  Firm- 
nefs  of  the  Earl  of  Clarendon  to  his  Englifi  Princi- 
ples, the  Liberties  of  the  Nation  had  been  deli- 
ver'd  up. 

It  is  to  his  Memory,  that  we  owe  our  being  a 
free  People  ,•  for  he  with  his  two  great  Friends, 
the  Duke  oiOrmond^  and  the  Earl  of  Southampton, 
check'd  the  Forwardnefs  of  fome  who  were  defi- 
rous  to  load  the  Crown  with  Prerogative  and  Re- 
venue. He  ftopt  all  this,  which  being  afterwards 
odioufly  reprefented,  brought  on  him  that  great 
and  lafling,  but  honourable  Difgrace.  The  Earl 
oC  Southampton,  \shofe  Death  went  a  little  before 
his  Fall,  and  perhaps  haflen'ditthe  fooner,  faid  to 
many  about  him,  that  he  was  a  true  Protefiant, 
and  an  honcfi  Englijh7nan  ;  and  that  the  Nation 
would  feel  the  Erfetts  of  his  being  removed,  when- 
foever  it  might  happen. 

That  Lord,  in  the  great  Settlement  after  the 
Reftoration,  would  carry  things  no  farther  tlian 
to  repeal  w  hat  had  been  extorted  by  the  Tu- 
mults ;  and  in  the  matter  of  the  Militia-Ad,  and 
the  Oaths  relating  to  it,  all  was  more  cautioufiy 
•worded  than  is  commonly  underftood.  To  the 
Word  Contmifjiondby  the  King,  fome  indeed  moved, 
that  the  Word  LazifuIJy  might  he  added,  to  make 
all  plain.  This  was  prefs'd  in  the  Houfe  of  Com- 
mons by  Vaughan,  afterward  Lord  Chief  Juftice 
of  the  Common-Pleas.  The  Attorney  General, 
afterwards  Lord  Chancellor  Nottingham,  anfwer'd. 
That  was  not  neceflary,  for  the  word  Comtniffion 
imported  it;  fince,  if  it  was  not  Lawfully  illued 
out,  to  Lawful  Perfons,  and  for  a  Lawful  Rea- 
fon,  it  was  no  Commiffion  '■,  and  the  whole  Houfe 
aflented  to  this :  yet  in  the  Houfe  of  Lords,  the 
fame  word  Lazofully  was  prefled  to  be  added  by 
the  Earl  of  Southampton,  who  was  anfwer'd  by 
the  Earl  of  Aflgkfev,  to  the  fame  purpofe  with 
what  had  been  faid  in  the  Houfe  of  Commons. 
He  indeed  infilled  to  have  the  Word  added,  be- 

VOL.    V. 


flmll  receive  to  themfelves  Da7nnation. 

It  was  no  wonder,  if  after  fuch  a  War  the 
Doftrine  of  Non-Rejifiance  was  preach'd  and 
prefs'd  with  more  than  ordinary  Warmth,  and 
without  any  Exceptions  ;  yet  fome  ftill  kept  thefe 
in  view  :  fo  did  both  Dr.  Falkner  and  myfelf ; 
and  I  know  many  others  had  them  always  in  their 
Thoughts,  tho  they  did  not  think  it  neceflary  to 
mention  them. 

I  found  the  ill  Effefts  that  the  carrying  this 
Matter  fo  far,  had  on  the  Mind  of  that  unfortu- 
nate Prince,  Kingjames;  for  in  the  Year  1675, 
when  he  was  pleas'd  to  admit  me  to  much  free 
Converfation  w  ith  him,  among  many  other  things, 
I  told  him,  it  was  impoflible  for  him  to  reign  in 
quiet  in  this  Nation,  being  of  that  Religion  : 
he  anfwer'd  me  quick.  Does  not  the  Church  of 
England  maintain  the  Doftrine  of  Non-Refi/lance 
and  Pafjive  Obedience  ?  I  begg'd  of  him  not  to 
depend  on  that;  for  there  was  a  Diftinftion  in 
that  matter,  that  would  be  found  out  when  Men 
thought  they  needed  it.     I  now  come  to  tell  your 

Lordfhips,  how  right  I  judged. 

It  is  true,  they  pafs'd  a  very  pompous  Decree 
at  Oxford  i6Ss.  but  you  fhall  hear  how  long  they 
flood  to  it.  In  Summer,  1686,  the  Prince  of 
Orange  was  pleas'd  to  receive  me  into  his  Ser- 
vice with  a  particular  Confidence.  Soon  after 
the  Ecclefiaftical  Commiflion  was  fet  up,  and  up- 
on fomeiProceedings  before  that  Board,  he  was  de- 
fir'd  from  England  to  break  with  King  Jafnes 
upon  that  Head.  I  oppofed  this,  and  faid,  I  was 
convinced,  that  Commiflion  was  againft  Law, 
and  would  have  ill  Eftefts,  but  it  did  not  ftrike 
at  the  Whole.  This  was  more  warmly  prefled 
upon  the  Proceedings  againft  Magdalen  College. 
I  ftill  ftood  to  my  ground  ;  and  told  both  Prince 
and  Princefs,  That  if  a  Breach  Ihould  follow  on 
thefe  Matters,  I  could  not  ferve.  When  indeed 
the  Declaration  was  publifli'd  a  fecond  time, 
with  a  Refolution  to  have  it  carried  thro'i  and 
that  many  Laws  were  difpenfed  with  at  pleafure ; 
and  Perfons  who  were  under  legal  Difabilities, 
were  made  Judges,  Sheriffs  and  Magiftrates ;  all 
whofe  Aftings  were  fo  many  Nullities  :  Then 
I  Uiought  here  was  a  total  Subverfion  of  our  Con- 
ftitution;  ^vhich  from  being  a  Legal  one,  was 
was  made  precarious,  fubjed  to  mere  Will  and 
Pleafure.  So  I  was  ready  to  ferve  in  the  Revo- 
lution. 

Some  Days  after  we  came  to  Exeter,  Sir  Ed- 
ward Seymour  came  thither,  and  he  prefently  fenc 
for  me :  When  I  came  to  hin,  he  asked  me 
Why  were  we  a  Rope  of  Sand,  and  had  not  an 
Aflociation  ?  I  faid,  Becaufe  we  had  not  yet  2 
Man  of  his  Weight  to  begin  the  Motion  :  He 
faid.  If  we  had  not  one  by  to  Morrow,  he 
would  leave  us  before  Night.  I  prefently  faw  a 
Noble  Duke,  now  in  my  Eye,  and  acquainted 
5  Q.  him 
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hfm  with  this:   He  went  to  the  Prince,  who  ap-  liim   an  Ufurper  :   and    flarting  an   Objection  a- 

proving  of  if,  an  Aflbciation  \\  as  piepai'd,  and  gainll  the   Qiieen's  pofldling   the   Throne,  gave 

laid  on'^the  Table   next  Morning  ;    and  was  after  it  this  Anfwer,  That  Ihe  did  well  to  keep  it  Hill 

that  fi"ned    bv    all   vho  came   to   wait    on  the  fhe  could  deliver  it  up  to  th,e  righteous  Heir.     Ac 

Prince.    Three  Days  after  we  left  Exeter,  a  Head  that  time  there  was  quick  Profecution  of  a  Paper, 


of  a  College  came  to  the  Prince,  to  invite  hnxi 
to  come  to  Oxfrd,  afluring  him,  that  the  Uni- 
verfuy  would  declare  for  him.  He  went  as  near 
it  as  Abingdon,  but  then  the  fudden  Turn  of  Af- 
fairs at  IrWoK  obliging  him  to  hafie  up,  the  Af- 
fociation  was  fent  thither,  and  was  (igncd  by  the 
Heads  of  the  Colleges,  and  many  others  there  j 
feme  doing  it  in  a  particular  Warmth  of  Ex- 
prellion,  and  faying,  That  their  Hearts  as  well 
as  their  Hands  wentvith  it.  Upon  what  Dif- 
appointments  or  orher  Views,  Icannot  tell,  this 
Contradiction  to  their  famed  Decree,  five  Years 
after  it  was  made,  feem'd  to  take  another 'i\irn 
back  to  it  again ;  and  the  Notion  of  a  King  de 
fa'clu,  which  is  but  a  fofter  Word  for  an  Uiurper, 
came  in  Vogue 


publifli'd,  with  the  I'itle  oi  The  Shortefi  IVjy  vj'ttb 
the  Dijjtiiters  ;  and  upon  that,  1  brought  that  Pam- 
phlet to  a  great  Minifter,  and  oft'er'd  to  fhew  hira 
this  Palfage  in  it,  to  fee  if  there  /Iiould  be  a  Pro- 
fecution ot  this  ordei'd.  He  turned  from  me  ;  fo 
whether  he  iieard  me  or  not,  I  cannot  tell  :  1  am 
fure,  if  he  fays  he  did  not,  I  will  believe  him. 
No  Profecution  follow 'd,  and  the  Reheaifal  wenC 
on.  The  Clergy  in  many  Places,  met  at  a  Cof- 
fee-Houfe  on  Saturdays,  to  read  the  Rehearfalsof 
the  Week,  which  had  very  ill  Eticfts  in  moll  Places. 
I  know  it  may  be  faid,  That  the  Qiieen's  Learned 
Council  ought  to  have  look'd  after  thefe  things  : 
But  we  all  know,  that  they  flay  till  they  receive 
Orders  from  the  Miniftry.  The  Courfe  ofthac 
Treafonable  Paper  has  been  now  for  fome  time 


Tlie  Parliament,  to  prevent  the  ill  Eftefts  of  ftopt,  fo  we  fee  there  is  fome  Change  in  the  Mi- 

that,  fludied  to  fecure  the  Government,  Rrfl,  by  nilfry. 

an  Affociation,  and  then  by  an  Abjuration.     I,         But  to  compleat  the  Infolence  of  the  Enemies 

■who  was  always  againfl  every  thing  that  might  of  tlie  Queen  .ind  of  the  Proteffant  Succeflion, 

break  in  upon  Confcience,  was  for  making  thefc  they  had  the  Impudence  tc  give  it  our.  That  the 

onlv  \oluntary  ;  but  they  were  Enadted,  and  they  Qiieen   fecretly  favour'd  them.    And  as  this,  we 

vci'e  generally   taken.     A   Noble  Lord    on  the  all  know,  has  been  long  whifper'd  about  among 

Eai  Is  Bench,  procur'd  me  the  Sight  of  a  Letter,  us,  fo  it  was  more  boldl  y  given  out  \n  Scotland  ; 

that  went  about  to  perfuade  the  taking  the  Ab-  which  obliged  one  of  the   Qtieen's  Miniflers  in 

juration,  that  he  had  from  a  Place  where  he  be-  that  Parliament,  in  a  Speech  that  was  printed,  to 

lieved  it  had  its  Efl'ed:  j    where  I  found  this  Di-  contradid  this  treafonable  and  dillionourable  Sug- 

ffinchion.  That  the  Abjuring  any  Right  whatfo-  geflion,  1  hat  as  fome  Divines  would  have  it,  thac 

ever  that  the  Pretender  might  claim,   was   only  there  vvas  in  God  a  fecret  as  well  as  a    reveal'd 

meant  of  a  Legal  Right,  and  that  it  had  no   re-  Will,  and  that  thefe  might  be  contrary  to  one  a- 

lation  to  B'ntb-Rigbt,  or  to  Divine  Right.     This  nother  -,  fo  they  would  f.iflcn  an  Imputation  on 

agreed   w  ith  a  Report  that  went  then   current,  the  Qiieen,  that  while  fhe  reveal'd  her  Will  one 

ThataPerfon,  in  a  great  Poft,  fent  a  Meilige  to  way,  fhe  had  a    fecret  Will  another  way;  which 

an  Honourable  Gentleman,  whowoiild  not  take  he  folemnly  affirmed  to  be  falfe,  and   highly  inju- 

the   Abjuration,    that  if  he   had  an  half  Hour's  nous  to  the  Qiieen. 


Difcourfe  with  him,  he  doubted  not  to  be  able 
to  convince  him,  that  he  might  take  the  Abjura- 
tion, without  departing  from  any  of  his  Princi- 
ples. Towards  the  End  of  the  lafl  Reign,  a  bold 
Attempt  was  made  on  the  King's  Supremacy,  by 
an  Incendiary,  who  is  fuppofed  to  have  no  fmall 
Share  in  this  Matter  now  before  your  LordOiips  : 
But  the  Attack  on  the  Supremacy  being  liable  to 
a  Prennmire,  it  was  turn'd  with  much  Malice,  and 
manao'd  with  great  Prevarication,  againfl;  the 
Eilhops,  who  adhered  firmly  to  their  Duty  to 
the  Ring.  How  great  a  Disjointing  that  has 
brought  on  this  Church,  is  too  vihble  all  the  Na- 
tion over  ;  and  it  tends  to  carry  on  the  wicked 
Delign  of  diftrafting  the  Church,  and  undermin- 
ing the  Government 


While  the  Pamphlets  and  thefe  Reports  vere 
thus  fet  about,  Mr.  Huadly  thought  that  it  became 
him  to  alVert  the  Queen's  Title,  by  juflifying  the 
Revolution,  out  of  which  it  rifes.  But  what  an 
Outcry  was  rais'd  on  this,  that  one  durft  diflurb 
the  Progrefs  of  a  wicked  Opinion,  that  was  vifi- 
bly  dcfign'd  to  overturn  the  Government  :  And 
yet  he  alTerted  nothing,  but  what  the  Counfel 
for  the  Prifoner  did  all  fully  and  plainly  own.  That 
in  the  Cafes  of  extreme  Necedity,  an  Exception 
to  the  Doclrine  was  to  be  admitted,  and  that  that 
was  the  Cafe  at  the  Revolution. 

But  as  thefe  Notions  have  been  long  let  run  a- 
mong  us,  fo  they  have  appeared  in  a  moft  violent 
and  unguarded  Manner,  ever  fince  the  Attempt 
of  the  Pretender  ;  and  more  of  late,  fince  the  Pre- 


By  the  time  the  Queen  was  on  the  Throne,  or  liminaries  upon  the  Overtures  for  a  Peace,  feem 

foon  after,  the  Rehearfal  he g2in  to  be  fpread  over  to   extinguifh  their  Hopes.     What   Sermons  on 

the  Nation,  two  of  them  a  Week,  v\hich  conti-  this  Head  are  preach'd  in  this  City,    at  Aflizes, 

nu'd   for  feveral  Years  together,  to  be  publifli'd  at  Bath,  and  at  many  Cathedrals  ?  Furious  Men 

without  Checker  Controul.    It  was  all  thro'  one  fit  thcmfelves  with  fome  hot  Sermons,  which  they 

Argument    againfl    the  Qiieen's  Right    to   the  carry  about  from  Place  to  Place,  to  poifon  the  Na- 

Crown  :  That,  tho  it  was  diverfified  w  ith  Inci-  tion.    This  has  not  only  the  vifible  Effeft  defigned 

dents  and  Digreffions,  was  kept  always  in    view,  by  it,  of  fhaking  many  in  their  Allegiance  to  the 

The  Clergy  were  in  many  Places  drawn  into  Sub-  Qiieen,  and  in   their  adhering  to  the  Proteflant 

fcriptions  for  this  Paper.     This  look'd  like  a  De-  Succeflion  ,•  but   it  has  a  curfed  Effeft  on  many 

fign  long  conniv'd  at,  to  have  the  Qi^ieen's  Title  others,   on  whom  this  their  Defign  does  not  fuc- 

undermin'd  :  Befides    this,  we  had  a  Swarm  of  ceed. 

Pamphlets  every  Year  to  the  fame  Purpofe,  and,  I  am  very  fenfible  there  is  a  great^deal  of  Impie- 

as  was  believed,  writ  by  the  fame  Hand.     One  tv   and  Infidelity  now  fpread  thro*  the  Nation: 

fold  at  the  Door  of  the  Houfe,  with  the  Title  of  This  gives  every  good  Mind  all  pofiTible  Horrorj 

King  IFilliam's  Exorl/itant  Grants^  did  plainly  call  but  I  muft  tell  your  Lordlliips,  on  what  a  great 

Part 
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Part  of  it  is  founded  :  for  fince  my  Converfation 
V  ich  IVihwt,  Earl  of  Roc/jc/icr.,  I  have  had  many 
Occafions  to  difcourfe  vich  Ferfons  tainted  with 
thofe  wicked  Principles  ;  and  I  do  afErm  it,  that 
the  greatefl  Prejudice  thefe  Perfons  have  at  Reli- 
gion, at  the  Clergy,  and  at  the  Publick  Worfliip 
of  God,  is  this,  that  they  fay.  They  fee  Clergy- 
nien  take  Oaths,  and  ufe  all  Prayers,  both  or- 
dinary and  extraordinary,  for  the  Government, 
and  yet  in  their  Actings  and  Difcourfes,  and  of 
late  in  their  Sermons,  they  Ihew  viiibly  that  they 
look  another  way  :  from  whence  they  conclude. 
They  are  a  mercenary  Sort  of  People  without 
Confcience. 

I  hope  there  are  not  many  that  are  fo  corrupted 
and  fo  fcandalcus :  I  am  fure  I  know  a  great  many 
that  are  far  otherwife,  who  preach,  fpeak  and 
aft  as  they  fwear  and  pray  •,  but  thofe  who  aft 
in  another  way,  are  noify  and  impudent,  and  fo 
bring  an  Imputation  on  the  wholeBody.  And  un- 
lefsan  effeftual  Stop  is  put  to  this  Diilemper,  it 
is  not  pofTible  to  forefee  all  the  ill  Confequences 
that  may  follow  upon  it. 

1  have,  I  am  afraid,  wearied  your  Lordfhips; 
but  I  thought  it  was  necelTary,  once  for  all,  to 


enlarge  copioufly  on  this  Argumenti  And  now  to 
come  clofe  to  the  Article,  and  the  Sermon,  for  I 
meddle  not  all  with  thePerfon  of  the  Man,  what- 
ever general  ExprefTiuns  might  very  well  have 
been  ufed,  in  fetting  forth  Paffive  Obedience  and 
Non  Rejiflivue  before  the  Revolution;  becaufe  odi- 
ous Cafes  ought  not  to  be  fuppofed,  and  therefore 
are  not  to  be  named,  yet  fince  Refiflance  was  ufed 
in  the  Revolution,  and  that  the  lace  King  invited 
all  the  Subjffts  to  join  with  him,  w  hich  was  m 
them  certainly  Reliftance  ;  and  (ince  the  Lawful- 
nefs  of  the  Revolution  is  fo  much  controverted,  the 
condemning  2.\\  Rejijlance '\n  fuch  crude  and  gene- 
ral Terms,  is  certainly  a  condemning  the /?fW«- 
tion.  And  this  is  further  aggravated  from  thole 
Limitations  on  our  Obedience,  in  an  Aft  paft 
foi-n  afcer  the  Revolution,  by  which,  in  Cafe  our 
Princes  turn /'rt/'//?/,  or  murry  Papi/is,  the  Subjefts 
arc  in  exprefs  Words  difcharg'd  from  their  Alle- 
giance to  them.  Certainly  this  puts  an  End  to 
the  Notion  of  Non-Rejifiance  in  any  Cafe,  or  on 
any  Pretence  whacfoever.  For  thefe  Reafons,  I 
think  the  firft  Article  of  this  Impeachment,  is 
both  well  grounded,  and  fully  made  out. 


The  BtJJjop  of  Oxford's  Speech  hi  the  Hoiife  of  Lords,  on  the  Jirji  Article 
of  the  Impeachment  of  Z)r.  Henry  Sacheverell. 


My  Lords, 

0  M  E  of  this  Bench  are  necefl'arily  call'd  up, 
by'Words   which  fell   from  the  noble   Lord 

wiio  IpdKe  third  in  this  Debate,  who  was  pleas'd 
to  mention  among  other  ftrange  Things,  Bi- 
JJ.'ops  voting  contrary  to  their  Doflrines.  The  Opi- 
nions of  feveral  of  the  Reverend  Prelates  have 
been  read  before  your  Lordlhips  in  IVeJlminfler- 
Hiill:  They  were  firfl  quoted  by  the  Counfel  for 
the  Defendant,  and  by  their  Order  re^d  in  fuch 
;i  partial  and  unfair  manner,  that  if  I  may  be  al- 
low'd  to  ufe  any  other  Author  after  the  fame  way, 
to  take  a  naked  Propolition  out  of  his  Book,  and 
not  confider  the  Coherence  or  Dependance  of 
the  Words,  how  it  may  be  explain'd  or  limited 
in  other  Places,  to  read  juft  fo  far  as  may 
ferve  ray  Purpofe,  and  ftop  when  any  thing  fol- 
lows that  may  fet  the  Matter  in  a  jufl:  Light,  I 
dare  undertake  to  make  any  Author  fpeak  on 
v.hich-ever  fide  of  the  Qiicftion  I  pleafe. 

But  the  Managers  for  the  Honourable  Houfe 
of  Commons  did  Juftice  to  thofe  Reverend  Pre- 
lates, by  obliging  the  Clerk  to  read  other  Paflages 
in  their  Books,  which  clearly  explain'd  their  Opi- 
nions ;  and  fo  the  only  Purpofe  that  was  even- 
tually ferv'd  by  producing  thofe  Quotations,  was 
that  which,  1  fear,  was  not  intended  j  the  vindi- 
cating thole  Reverend  Prelates  from  the  unchari- 
table Imputation  of  having  aflerted  a  Doftrine 
in  their  Writings,  which  they  had  contradicted 
by  their  Praftices,  in  relation  to  the  Revolution, 
and  the  Government  founded  upon  it. 

1  hope  to  be  able  to  reconcile  the  Vote  which 
1  fhall  give,  with  the  Opinion  which  I  have  al- 
ways b -en  of,  and  which  having  not  been  pro- 
duced below,  I  ftand  up  to  give  it  your  Lord- 
Ihipshercj  being  far  from  cenfuring,  far  from 
entertaining  the  leafl;  difrefpeftful  Thought  of 
any  that  fhall  differ  in  Opinion  from  me. 

I  own  the  Subjeft  now  in  debate,  is  a  mat- 
Vol.  v. 


ter  of  great  Confequence,  and  of  great  Nicety 
and  Tendernefs  ,•  and  that  he,  who  fhould  pre- 
fume  to  entertain  your  Lordfhips  upon  it,  ought 
to  be  better  qualify 'd,  and  better  prepar'd  than 
I  am  in  other  Refpefts  ;  but  I  will  give  place  to 
none  in  thofe  that  follow,  viz,,  in  delivering  my 
felf  with  that  Refpeft  and  Deference  which  is 
due  to  this  Houfe,  that  humble  Diffidence  which 
becomes  a  jufl:  Confcioufnefs  of  my  own  Weak- 
nefs,  and  that  Plainnefs  and  Sincerity  which  be- 
comes that  Charafter,  which  however  unworthy 
of  it,  I  have  the  Honour  to  bear  ;  and  then  I  am 
fure  I  may  depend  upon  your  Lordfhips  known 
Candor,  Honour  and  Juftice,  that  if  any  thing 
fhould  fall  from  me  lefs  correft,  or  lefs  guarded 
than  it  ought  to  be,  it  fhall  receive  themoft  fa- 
vourable Conftruftion  that  it  is  capable  of. 

Before  I  deliver  my  Opinion,  I  beg  leave 
briefly  to  ffate  the  Qiieftion  ;  and  in  order  to 
that,  to  lay  down  two  Premifes. 

1.  That  Government  in  general,  was  in  its 
original  Infiitution,  defign'd  for  the  good  of 
the  whole  Body.  Men  were  not  form'd  into 
Societies,  only  to  be  Subjefts  of  the  arbitrary 
Wills,  the  flavifh  Inflruments  in  the  gratifying 
the  ambitious  or  other  corrupt  Defigns,  of  any 
one  or  more  Men  ;  but  for  the  Safety  and  Prol- 
perity  of  the  whole  Community. 

2.  That  in  the  Holy  Scriptures  (as  far  as  I  can 
find)  there  is  no  Specification  of  any  one  particu- 
lar Form  of  Government  to  which  all  Nationsand 
Bodies  of  Men,  in  all  Times  and  Places  ought  to 
be  fubjeft;  nor  are  there  any  fuch  exaft  Accounts 
of  the  Extent  of  the  Power  of  the  Governor,  or 
Obedience  and  SubmiiTion  of  the  Governed,  as 
can  reach  to  all  Cafes  that  may  poflibly  happen. 

There  are    many   general    Precepts  requiring 

the  Obedience    and   SubmifTion  of  Subjefts  to 

their  Governors  :  Let  every  Soul  be  JubjeB  to  the 

5  Q  s  Higher 
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mher  Powers  :  Tou  mufi  needs  be  fuhjecl  not  only  for 
IVrath,  but  alfo  for  Confcience-fake  :  He  that  refifts, 
reftfts  the  Ordinance  oj  God :  And  fubmit  yourjelves 
to  every  human  Conjhtution  for  the  Lord's  fake,  ike 

But  yet  thefe  Scriptures  do  not  tell  us  how  far 
we  mull  obey  and  be  fubjeft,  nor  do  they  ne- 
cefl'arily  imply  that  there  can  never  be  any  Cafes 
•wherein  we  may  not  obey  and  not  be  fubjed, 
but  reCft  i  becaufe  there  are  other  Places  in  Scrip- 
ture, where  other  Duties  are  requir'd  in  Terms 
as  large  and  general  as  thefe,  nay  in  univerfal 
Terms,  which  yet  muft  admit  of  Exceptions. 

Some  of  the  moft  zealous  Contenders  for  the 
abfolute  Power  of  the  Prince,  and  unconditional 
Submiffion  of  the  Subjeft,  found  themfelves  very 
much  upon  the  fifth  Commandment,  Honour  thy 
Father  and  Mother,  which  they  expound  as  com- 
prehending political  as  well  as  natural  Parents,- 
and  I  do  not  gain-fay  it :  But  then  pray,  my 
Lords,  let  us  fee  in  what  Terms  the  Duty  of 
Children  to  their  natural  Parents  is  requir'd  in 
Scripture  :  Children,  fays  the  Apoftle,  obey  your 
Parents  in  all  Things.  This  Expreflion  is  furely 
univerfal  enough  ,•  and  from  hence,  according  to 
fome  Mens  Reafoning,  it  mufl  follow,  if  Chil- 
dren muft  obey  their  Parents  in  all  things,  then 
they  may  refift  in  none. 

But  will  any  body  fay,  that  notwithftanding 
the  Univerfality  of  this  Precept,  there  mav  not 
be  fome  Exceptions  and  Limitations  underflood, 
both  as  to  the  adive  and  paffive  Part  of  the 
Child's  Obedience  ?  As  to  the  aftive,  no  one 
^vilI  deny,  but  the  Command  muft  be  reflrain'd 
to  Licita  &  Honefia  ;  they  are  not  to  obey  in  all 
things  abfolutely,  but  in  all  things  that  are  law- 
ful and  honeft. 

And  as  to  the  pafTive  Part  of  the  Child's  Obe- 
dience, the  Submiffion  or  Non-Refiftance  requir'd, 
permit  me  to  put  a  Cafe.  Suppofe  a  Parent  in  a 
Phrenzy,  in  a  Fit  of  Drunkcnnefs  or  Pallion, 
draws  his  Sword,  and  attempts  to  kill  his  inno- 
cent Son,  and  the  Son  has  no  way  to  efcape 
from  him :  Is  he  oblig'd  by  this  Duty  of  not  re- 
fift ing,  to  ftand  ftill  and  let  his  Father  Jheath 
his  Sword  in  his  Bowels.^  May  he  not,  tho  he 
muft  ftill  have  a  care  of  his  Father's  Life,  defend 
his  own  ?  May  he  not  put  by  the  Pafs,  grapple 
with  his  Father,  and  difarm  him  if  he  can  ?  My 
Lords,  furely  he  may  ;  that  prime  Law  of  Na- 
ture, of  Self-Prefervation,  will  juftify  him  in  it : 
And  then  why  may  not  the  fame  Law  of  Self- 
Prefervation  juftify  the  political  Child,  the  Body 
of  the  People,  in  defending  their  political  Life, 
z.  e.  their  Confticution,  againft  plain  and  avow'd 
Attempts  of  the  political  Parent  utterly  to  de- 
ftroy  it  ?  And  it  is  upon  this  Point  only  that  I 
/liall  ftate  the  Qiieftion. 

I  do  allow,  that  in  all  Governments  whatfo- 
ever  there  is  an  abfolute  Power  lodg'd  fome- 
where.  With  us,  as  I  humbly  conceive,  that 
Power  is  lodg'd  in  the  Legiflature ;  for  which  I 
have  the  Authority  of  a  great  Politician  and 
Statefman,  Sir  Thomas  Smith,  who  was  Secretary 
of  State  to  two  Princes,  King  Edivard  VI.  and 
Qvieen  Elizabeth ;  who  in  his  Book,  De  Republica 
jingl.  a  Book  feen  and  allow'd,  as  is  faid  in  the 
Title-page,  in  that  Chapter  where  he  treats  of 
our  Parliaments,  and  the  Authority  thereof,  lays 
down  this  Afl'ertion,  '  The  nwfl  high  and  abfolute 
'  Pozver  of  the  Realm  of  England  conjifieth  in  the 
'  Parliament^  And  giving  particular  Inftances  of 
that  Power,  among  others,  mentions  thiSj  '  That 


the  Parliament 
'  Crown.' 

The  executive  Power  with  us  is  lodg'd  with 
the  Prince  i  and  I  do  readily  allow,  that  the 
Prince  fo  vefted  with  the  executive  Power,  and 
all  others  lawfully  commiflion'd  by  him,  acting 
according  to  their  Commiffion,  and  within  thefe 
Laws  with  the  Execution  whereof  he  and  they 
are  refpedively  trufted,  are  irrefiftible  :  The  Per- 
fon  of  the  Prince  is  always  inviolable  ;  no  perfonal 
Faults  in  him  ;  no  Injuries  to  particular  Perfons, 
where  they  can  have  no  Redrefs  by  Law,  as  in 
feveral  Cafes  they  may  have ;  no  general  Male- 
Adminiftration,  whereby  the  Publick  may  be 
greatly  hurt,  can  juftify  any  forcible  Refiftance 
of  his  Subjefts ;  nor  any  thing  elfe  than  a  total 
Subverfion  of  the  Conftitution. 

But  if  in  a  legal  Monarchy,  where  fuch  Laws 
have  been  enafted  by  common  Confenc  of  Prince 
and  People,  as  are  to  be  the  Meafures  of  his  Go- 
vernment, as  well  as  of  their  Obedience,  that 
limit  his  Power,  as  well  as  fecure  their  Rights 
and  Properties,  the  Prince  fhall  change  this  Form 
of  Government  into  an  abfolute  Tyranny,  fee 
afide  thofe  Laws,  and  fet  up  an  arbitrary  "Will 
in  the  room  of  them.  When  the  Cafe  is  plain, 
and  when  all  Applications  and  Attempts  of  other 
Kinds  prove  unfuccefsful ;  if  then  the  Nobles  and 
Commons  join  together  in  defence  of  their  an- 
tient  Conftitution,  Government  and  Laws,  I  can- 
not call  them  Rebels.  Allow  me,  my  Lords,  to 
lay  before  you  a  few  things  in  maintenance  of 
what  I  have  advanced.     And, 

I.  I  would  humbly  offer  fome  Faffs,  which  I 
allow  do  not  direftly  prove  what  I  have  faid 
to  be  true,  but  they  do  prove  it  to  have  been 
the  Opinion  of  our  Princes,  Parliaments,  Clergy 
and  People,  in  the  Reigns  of  thofe  three  great 
Princes,  Queen  Elizabeth,  King  James  and  King 
Charles  I.  I  mean  the  Affiftances  which  thofe 
Princes  gave  to  the  Subjefts  of  other  Countries 
that  were  refifting  their  refpective  Princes  ;  and 
to  enable  them   to  do   {o,    they  had  Sublidies 

given  them  in  Parliament  and  Convocation , 

and  there  were    Prayers  compos'd  and  ufcd  for 
the  Succefs  of  their  Arms. 

Surely,  my  Lords,  if  thofe  Princes,  Parlia- 
ments, Clergy  and  People,  had  been  of  opinion, 
that  the  Refiftance  of  Subjeds  againft  their  Princes 
was  in  no  cafe  lawful,  but  always  damnable  Re- 
bellion ;  they  would  never  by  aiding  and  aflifting 
fuch  Rebels  have  involv'd  themfelves  in  the  Guilt, 
and  expos'd  themfelves  to  the  dangerous  Confe- 
quences  of  fuch  a  Sin.  I  mention  not  the  parti- 
cular Stories,  becaufe  they  are  better  known  to 
your  Lordfliips  than  to  me,  and  becaufe  I  doubt 
not  but  in  the  Courfe  of  this  Debate,  fome  Lord 
or  other  will  give  a  larger  Account  of  them. 
But  I  cannot  forbear  obferving  one  thing  rela- 
ting to  that  Afliftance,  which  that  pious  Prince, 
and  now  glorious  Saint  in  Heaven  King  CharlesJ. 
gave  to  the  Rochellers,  who  were  furely  the  Sub- 
jefts  of  the  King  of  France :  He  order'd  a  Faft  by 
Proclamation,  and  appointed  a  Form  of  Prayer  to 
be  drawn  up  for  the  imploring  of  God's  Blelling. 
It  is  highly  probable,  that  Bifliop  Laud  had  the 
great  Hand  in  compofing  thofe  Prayers,  he  being 
then  Bifhop  of  London,  and  in  great  Favour,  and 
the  Archbifliop  of  Canterbury,  Abbot,  at  that  time 
in  Difgrace.  But  whoever  compos'd  them,  I  beg 
leave  to  read  part  of  one  of  the  Collefts  in  that 
Office  :'  O  Lord  God  of  Hofls,  that  givefi  ViEiory  in  the 
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'  Day  of  Battel,  and  Deliverance  in  the  time  of  Iron-  Honour  in  fucceeding  ones  :  But  I  am  fucerc-ded 

'  ble.  We  befeech  thee  to  flrengthen  the  Hands,  and  en-  in  producing,  and  your  Lordlliips  IVo'sble  ({i-ed 

*  courage  the  Hearts  of  thy  Servants,  infighting  thy  in   hearing  more  particular  Quotations  to   this 

'  Battles,  and  defending  thy  Altars  that  are  among  purpofe,  by  what  is  yielded  by  a  Reverend  Di- 

'  us,  and  in  all  the  Reformed  Churches!     It  feems  vine   of  great   Parts   and  Learnin<^    far  enou-rh 

the  Retormed  Churches  were  thought  to  have  from  the  Sufpicion  of  beir  ^^'  "" 


that  excellent  King  Who  commanded  thofe  Prayers  this  Town   upon  Vh7"i3//^7''«7iSi^  ftatin- 

to  be  compofed,  nor  the  Biiliops  who  compos  d  fome  Cafes  of  extreme  NeceiHty    and  puttin^ 

them,  nor  the  Clergy    and  People  wiio  us'd  and  the  Qiief^ion,  Whether  it  inay  not  be  lavjfrl  fur  the 

join'd  in  them,  could  m  fo  folemn  a  manner  have  People  in  fttch  Cafes   to  refifi  ?   anfv.ers  V/V^  buni 


recommended  thofe  Forces  to  the  divine  Pro- 
tection and  Favour,  and  as  fuch  as  were  fighting 
God's  Battles,  if  they  had  thought  they  were 
fighting  againft  God  in  his  Vice-gerent ;  and  as 
defending  his  Altars,  if  they  believed  they  were 
relifting  his  Ordinance. 

2.  I  could  produce  feveral  Authorities  in  fup- 
port  of  what  I  have  laid  down,  but  Ifliall  men- 
tion but  one  :  It  is  in  a  Book  written  profeiTedly 
on  this  Subjeft,  and   the  Paflage  I  fhall  quote 
comes  home  in  point  to  the  matter  in  hand.    The 
Book  was  written  in  Queen  Eliz,abeth's  Time: 
every  one  that  is  acquainted  with  the  Hiftory 
of  her  Reign,  knows  what  Attempts  were  made 
by  the  Pope  and  his  Party  againft  her  Govern- 
ment and  Lite,  by  excommunicating,  depofing 
her,  abfolving  herSubjefts  from  their  Allegiance, 
by  railing  Tumults  and  Infurreftions,  by  Dagger, 
Poifon,  and  wiiat  not:    And  'tis  certain,  that 
they  were  thefe  wicked  Practices  of  the  Pope  and 
his  Followers,  and  the  Doftrines  by  which  they 
juftify'd  them,  that  the  Compilers  of  the  Homi- 
lies, which  were  then  made,  and  other  Authors,     is  there   between  a  Prince's  governin'^  arb[-7a 
who  then  wrote  about  the  Power  of  the  Prince     rily  without  Law,  and  governing  arbfaarily' -, 
and  the  Duty  of  the  Subjeft,  had  priticipally  in     gainft  Law  ?  betwixt  having  no  Laws  at  all/ an( 
their  View.    The  Book  I  mean,  is  intitled,  "The 


&  graves,  dec  '  That  good  and  judicious  Men, 
'  Men  that  have  taken  great  and  ufeful  Pains 
'  in  defending  the  Rights  of  Princes,  and  repref- 
'  iing  popular  Licenfe,  have  contended  that  it  is 
'  lawful : '  He  adds  indeed,  '  Whether  they  have 

done  right  or  wrong,  let  others  judge;'  and 
does  not  give  his  own  Opinion.  But  fiuce  he 
has  granted,  that  fuch  Men  as  he  has  defcribed. 
Men  of  Probity  and  Judgment,  zealous  AlTertors 
of  the  Rights  of  Princes,  and  ReprelTors  of  po- 
pular Licenfe,  have  contended  that  in  Cafes  of 
extreme  Neceffity  it  is  lawful  for  the  People  to 
defend  themfelves ;  I  may  comfort  myfelf,  if  I 
err  in  my  Opinion,  that  I  err  in  good  Company. 
But  I  humbly  conceive  I  do  not  err,  and  that^ 

3.  For  this  plain  Reafon,  That  if  it  be  utterly 
unlawful  to  refifl:  in  any  cafe  whatfoever,  even 
that  of  a  total  Subverfion  of  the  Cjnftif.Kion 
and  Laws  ;  then  there  is  no  Diftinaion  of  Go- 
vernments, of  abfolute,  I  mean,  and  iimired  : 
or  it  there  be  a  DiftinCtion,  ic  is  a  nominal  one, 
without  any  real  Difference.    For  what  Difference 


true  Difference  between  Chriflian  SubjeElion  and  Un 
chriflian  Rebellion.  It  is  written  by  way  of  Dia- 
logue between  aChriftian,  whom  the  Author  calls 
'fheophilus,  and  a  Jefuit  whom  he  calls  Philander. 
I  beg  leave  to  read  a  Quotation  out  of  it.  l^heo- 
fhilus  the  Chriftian  fays,  /  bujy  not  myfelf  in  other 
Mens  Commonwealths  as  you  (the  Jefuits)  do,  neither 
•will  I  rnfJily  pronounce  all  that  refifl  to  be  Rebels  .- 
Cafes  may  fall  out  even  in  Chriflian  Kingdoms,  where 
the  People  may  plead  their  Right  againft  their  Prince, 
and  not  be  charged  with  Rebellion.  Philander  the 
Jefuit  asks,  as  luhen  for  Example  ?  Theophilus  the 
Chriftian  replies  thus:  If  a  Prince  fiould  go  about 
to  fubjeci  his  Kingdom  to  a  foreign  Realm,  or  change 
the  Form  of  the  Commonwealth  from  Impery  to  Tyranny, 
or  neglect  the  Laws  eftabli/Ij'd  by  common  Confent  of 
Prince  and  People,  to  execute  his  own  Pleafure.  In 
thefe  and  other  Cafes,  which  might  be  named,  if  the 
Nobles  and  Commons  join  together  to  defend  their 
antient  and  accuflornd  Liberty,  Regiment,  and  Laws, 
they  may  not  well  be  accounted  Rebels.  This  Book  is 
faid,  in  the  Title-page,  to  have  been  perufed 
and  allow'd  by  publick  Authority;  was  written 
by  a  great  Man,  Dr.  Bilfon,  then  Warden  of  Win- 
chefier  College  ;  printed  at  Oxfordhy  the  Univerfi- 
tyPrinter,  and  dedicated  to  Queen  Eliz,abeth ;  and 
the  Author  was  afterwards  made  Bifhop  of  Win- 


g  no  Laws  at  all,  and 
having  precarious  Laws  that  depend  intireiyon 
the  Will  of  the  Prince,  whether  he  will  obferve 
one  of  them,  or  fubvert  them  all ;  and  if  he  does, 
the  People  cannot  help  themfelves  ? 

But,  my  Lords,  I  hope  and  believe  that  there 
is  a  real  Diftinftion  of  Governments,  and  that  the 
Subjefts  of  all  Governments  are  not  in  the  fame 
wretched  Condition  that  thofe  of  France  and 
Turkey  are  in.  1  hope  we  liave  not  boafted  falfly 
or  vainly  of  our  own  Form  of  Government,  that 
we  are  blefs'd  with  a  Conftitution  more  happy 
than  any  other  Nation  in  the  World  enjoys,  that 
allows  and  fecures  as  great,  and  (I  had  almoft 
faid)  God-like  Powers  and  Prerogatives  to  the 
Crown,  as  any  wife  and  good  Prince  can  defire  ,• 
a  Power  of  doing  every  thing  that  is  good,  and 
nothing  that  is  ill ;  and  at  the  fame  time  fecures 
moft  valuable  Rights  and  Privileges  to  the 
People. 

What  wife  or  good  Prince  would  nor  rather 
chufe  to  reign  over  free  Subjefts,  than  tyrannize 
over  Slaves  ?  To  receive  a  willing  cheerful  Obe- 
dience, proceeding  from  the  Principles  of  Gra- 
titude, Love  and  Intereft,  as  well  as  of  Duty, 
rather  than  a  forced  one,  owing  meerly  to  a 
Principle  of  Fear,  the  Principle  from  whence  the 
Indians  worfhip  the  evil  Spirits  ? 

My  Lords,  fuch  a  Frame  of  Government  your 


hefier.     I  could  offer  many  other  Authorities,  not  Lordfhips  have  receiv'd   from   your  Anceftors  • 

from    falfe  Sons,    or  perfidious  Prelates  of  the  and  I  hope  and  truft,  that  in  grateful  Refpeft  to 

Church,  not  from  Men  of    fafiious  and  antimo-  their  Memory,  and  in  tender  regard  to  your  Pofte- 

narchical  Principles  in  relation  to  the  State  ;  but  rity,  (I  fay  nothing  of  ourfelves,  my  Lords  •  for 

venerable  Names,  Ornaments  to  the  Ages  they  as  for  us  who  have  the  Happinefs  to  live  under 

lived  in,  and  fuch   as  will  be  remembred  with  the  Government  of  the  beft  of  Princes  that  ever 

^  Heaven 
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Heaven  biefs'd  a  Nation  w  icli ;  for  us,  I  fay,  were 
our  Governmenc  as  arbitrary  as  any  in  the  £<;/?, 
yet  I  nioiild  think  our  Rights,  Liberties  and  Pro- 
perties, and  whatever  is  moft  dear  and  valuable  to 
lis,  as  Cife  if  they  depended  entirely  upon  Her 
Jvjajeily's  gracious  Will,  as  they  are  now  they 
are  fccutfd  to  us  by  our  Laws,  or  ftronger 
Fences,  if  they  could  be  made)  but  I  fpeak  in 
regard  to  rhcfe  that  are  to  come  after  us  :  and  I 
do  hope  and  truff,  that  as  your  Lordfiiips  have 
receiv'd  fuch  an  ineftimable  Treafure  from  your 
Predeceflbrs,  yon  will  tranfmit  it  inviolable  to 
your  PoRericy. 

My  Lords,  I  fear  I  tire  you,  but  I  muft  beg 
vcur  Patience  a  little  longer,  while  I  exprefs  my 
Surprize  and  Wonder  that  the  DoArine  of  Paffrue 
Obedience  and  Non-Refiftance,  in  the  unlimited  Ex- 
tent in  which  fome  explain  it,  is  fo  diligently  in- 
culcated, and  fo  zealou'ily  prefs'd  at  this  Time. 

Piiffive  Obedience,  I  own,  when  truly  flated,  is  a 
truly  Chriflian  Duty  ;  a  perpetual  Duty  as  to  the 
Obligation,  but  occafional  as  to  the  Practice  of 
it.  Now  Preachers  do  not  ufually,  neglefting  the 
pre/Ting  of  other  Duties  oi  more  conflant  PraSice, 
Jay  out  their  Time  and  Labour  in  filling  both 
Pages  of  their  Difcourfes  with  earnefl:  Aflertions 
and  violent  Exhortations  to  the  Practice  of  an 
occafional  Duty,  unlefs  they  have  fome  near  Pro- 
fped  of  an  Occafion  for  the  Exercife  of  it.  And 
\et,  my  Lords,  has  this  one  Duty  been  of  late, 
more  frequently  and  carneftly  aflerted  and  urged 
both  from  Pulpit  and  Prefs,  than  all  the  other 
Duties  of  Chriftianity  :  And  whatOccaficn  for 
this  does  any  one  pretend  to  have  in  view  i 

Can  there  be  a  Wretch  foabandon'd,  fo  loft  to 
all  Senfe  of  Gratitude  and  every  thing  that  is 
good,  as  to  be  capable  of  admitting  a  Thought, 
that  our  gracious  Qiieen  has  done,  is  doing,  or 
intending  to  do  any  thing,  that  may  give  her  Sub- 
jeds  occafion  for  the  Praftice  of  this  Duty  ?  Has 
yiie  not  ever  fince  her  happy  Acceffion  to  the 
Throne,  pofiponed,  facrificed  her  own  Repofe 
and  Eafe  to  the  Quiet  and  Happinefs  of  her  Sub- 
jects >  Has  Ihe  no:  clearly  rhown  that  file  has  no- 
thing fo  much  at  Heart,  as  the  Good  and  Profpe- 
rity  of  her  People,  the  true  Intereft  and  Honour 
of  her  Kingdom,  which  fhe  has  carried  higher 
than  any  of  her  Royal  Predeceflbrs  ever  did  be- 
fore her  ?  Has  file  not  appro\  'd  herfelf  a  true 
Parent  of  her  Political  Children,  by  exercifing  as 
prudent  a  Care  of,  and  exprefling  on  all  Occafions 
as  tender  an  Indulgence  to  them,  as  any  natural 
Parents  ever  did  towards  theirs  ? 

If  then  there  be  no  Occafion  from  the  Condufl: 
of  our  Prince,  is  there  any  Rcafon  from  the  Beha- 
viour ot  her  People  that  may  juftity  this  extraor- 
dinary and  othcrwife  unfeafonable  >ZeaI  for  tliis 
Doftrine?  Do  they  (excepting  fuch  as  the  Zea- 
lots for  this  Doctrine  have  excited  to  difturb  her 
peaceful  Reign  at  home,  by  rebellious  and  dan- 
gerous Tumults  and  Infurreftions)  (liew  any  Un- 
eafinefs  under  her  Mnjtfty's  Government,  or 
Inclinations  to  throw  it  oft?  Do  they  not  blefs 
their  glorious  Qjieen  and  Gnd  for  her  ?  Do  they 
not  on  all  Occ;ilions  exprefs  their  grateful  Senfe 
of  them."',ny  inellimable  BiefTings  they  enjoy  thro' 
her  Adminiftration  ?  Do  not  they  conflantly  ofter 
up  their  devout  Prayers  to  God  for  her  long  Life 
and  happy  Reign  ?  Do  they  not  willingly  pay  their 
T  axes  for  the  Support  of  her  Government,  cheer- 
fully expend  their  I'reafiire  and  Blood  too  in  De- 
fence of  it  ? 


What  then  can  be  faid  for  fuch  a  Condud,  which 
can  have  no  other  natural  Tendency  than  to  create 
un  reafcnable  Jealoufies  of  her  People  in  the  Head 
of  our  Qtieen,  and  groundlefs  Fears  of  their 
Q.ueen  in  the  Hearts  of  her  People  >  Jealoufies  in 
the  Queen,  that  her  Subjcfts  are  inclinable  to 
rebel  againll  her,  when  the  Clergy  think  it  ne- 
ceilary  thus  to  prefs  thcfe  Reftraints  upon  them  ; 
and  Fears  in  the  People,  when  their  Pallors  are 
f  J  indufiriouily  preparing  them  tor  Sufierings. 

My  Lords,  1  would  not  be  thought  to  charge 
upon  all  that  hold  and  aflert  this  Dofirine,  the 
Confequences  which  I  may  with  too  much  Rea- 
fon  charge  upon  fome  of  them;  I  mean  fuch  as  do 
not  allow  Her  Majefty's  Title  to  the  Crown,  but 
refufe  to  take  the  Oaths  to  Her,  or  join  m  Prayer 
for  Her,  and  have  upon  that  account  form'd  one 
of  the  moft  unaccountable  Schifms  that  ever  was 
made  in  the  Church.  Some  of  thefe  have  engag- 
ed zealoully  in  aflerting  this  Doctrine ;  and  one  of 
them  in  a  Paper  v  ritten  in  Vindication  of  it,  has 
not  been  afraid  to  infinuate  a  Parallel  between  the 
Cafe  oi  Her  Majefly  and  the  Pretender^  and  that  of 
Athaliah  and  Joajl. 

Horrid  Suggeftion  that  would  make  one  trem- 
ble !  What  do  thefe  Men  mean  ?  ,Any  Service  to 
Her  Majefty  }  No :  The  Confequences  as  to  them 
are  plain.  If  to  refift  upon  any  Occafion  what- 
ever be  unlawful,  be  Rebellion,  damnable  Re- 
bellion; then  the  Revolution  was  Rebellion,  and 
all  that  were  concern'd  in  it  are  involv'd  in  that 
Guilt ;  then  we  have  continued  in  a  Rebellion 
ever  fince  ;  then  if  we  wou'd  avoid  Damnation, 
we  muft  repent  of  that  Sin;  but  there  is  no  true 
Repentance  w  ithout  Reftitution,  and  if  there  muft 
be  Reftitution,  they  will  tell  you  what  that  is. 

I  w  ould  charitably  hope,  that  the  unfortunate 
Perfon  now  in  Judgment  before  your  Lordfliips, 
did  not  intend  to  carry  Matters  fo  far  :  But  I  muft 
fay,  his  Doftrine  as  he  has  ftated  and  managed 
it,  under  his  Head  oi Falfe  Brotherhood  with  re- 
lation to  the  State,  does  give  too  great  a  Handle 
for  thofe  that  have  fuch  Views,  to  improve  what 
he  has  faid  to  their  Purpofes. 

The  Counfel  for  him,  have  labour'd  to  defend 
him  againft  the  Charge  in  this  Article,  by  pro- 
ducing a  great  many  Qiiotations  out  of  the  Homi- 
lies, Statutes,  and  IVritings  of  Divines  dead  and 
living,  wherein  this  Doftrine  has  been  laid  down 
generally.  They  all  allow'd  that  Cafes  of  ex- 
treme Necefllty  were  always  excepted  out  of  this 
general  Doftrine;  and  that  tho  the  Exception  was 
not  exprefs 'd,  yet  it  was  always  imply'd  ;  and 
they  allow'd  farther,  that  the  Cafe  of  the  Revo- 
lution was  a  Cafe  of  fuch  Neceflity  :  But  how  did 
they  apply  this  to  the  Cafe  of  their  Client  ?  Thus: 
They  faid,  that  thofe  Divines  whom  they  had 
quoted,  were  never  found  fault  with  for  aflerting 
the  Doftrine  in  general  Terms,  not  exprefling  but 
tacitly  implying  the  Exception  :  Then  they  ask'd. 
Why  iliould  the  DoSor  be  charged  for  averting 
the  Doftrine  in  general  Terms,  as  ethers  had  done, 
not  exprefling  the  Exception  which  they  had  not 
exprefs'd  ?  Why  fhould  not  he  be  intitled  to  the 
favourable  Conftrudion  of  tacitly  implying  the 
Exception  of  Cafes  of  Neceflity,  fuch  a  NecelPity 
as  they  allow'd  juftify'd  the  Revolution  ? 

Indeed  I  fliould  readily  have  admitted  the  Plea, 
if  the  Doftor  had  done  no  more  than  barely 
aflert  the  Dodrine  in  general  Terms,  and  his  on- 
ly Fault  had  been  that  he  had  not  exprefs'd  the 
Exception  which  he  tacitly  imply'd  :  But  has  he 
I  done. 
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done  no  more  than  this  ?  Has  he  not  mencion'd  the 
Cafe  of  the  Revolution,  with  no  other  View, 
as  I  can  fee,  than  to  expofe  it;  not  as  an  Excep- 
lion  out  of  his  general  Poficion,  butan  Objedion 
againft  it  ?  Our  Adverfaries,  fays  he,  that  is, 
thofe  that  oppofe  his  general  Doftrine,  think  they 
have  us  furc,  /.  e.  etfediially  confute  that  Doiftrine, 
by  objecting  the  Revolution.  This  Objedion 
mult  luppofe  that  there  was  Refiftance  at  the  Re- 
volution ;  for  to  fay  that  the  general  Doftrine, 
that  it  is  not  lawful  in  any  Cafe  to  refill;,  is  not 
true,  becaufe  the  Revolution  was  lawful,  in  which 
there  was  no  Reiitlance,  would  be  a  wonderful 
Oijedion  indeed  :  I  fay,  Refillance  muA  be  fup- 
pos'd  in  the  Objection,  to  make  Senfe  of  it.  How 
then  does  lie  folve  this  Objection  ?  Does  he  fay 
the  general  Doclrinc  always  implies  an  Exception 
of  Cafes  of  Neceflity  ?  That  the  Revolution  was 
a  Cafe  of  fuch  Necedity,  and  therefore  that  Ne- 
cefTicy  juftify'd  the  Reliftance  at  the  Revolution? 
No,  but  by  advancing  a  flrange  Pofition  (which 
he  proves  by  as  flrange  a  Mediumj  iiiz..  That 
there  was  no  Refijlauce  at  the  Revolution  :  plainly  im- 
plying, that  if  there  was  Refiflance  at  the  Revo- 
lution, which  every  Body  knows  there  was,  the 
Revolution  flands  condemn'd  by  his  general  Do- 
6trine.  So  that  I  cannot  fee  that  his  learned 
Counfel,  who  wanted  neither  Abilities  nor  Incli- 
nations to  ferve  him,  have  at  all  defended  him 
again!!  the  Charge  in  this  Article.  But  this  they 
have  effeftually  done,  they  have  given  up  his  ge- 
neral Doctrine,  if  ic  admits  of  no  Exceptions; 
and  thereby  clear'd  the  Re\  olution  and  the  necef- 
fary  Means  whereby  it  was  brought  about,  from 
thofe  black  and  odious  Colours  which  he  endea- 
vour'd  to  caff  upon  them. 

After  all,  I  can  truly  appeal  to  my  own  Heart, 
and  a  greater  than  ic,  the  Searcher  of  it,  that  I 
am  not  any  ways  prejudiced  againfl  the  Perfon  of 
the  unhappy  Prifoner,  but  rather  in  favour  of  him, 
as  I  am  of  all  Men  in  his  futfering  Circumflances, 
by  a  natural  Tcndernefs  fit  may  be  a  Weaknefs, 
but  fuch  a  one  as  I  cannot  help,  which  never  fuf- 
fers  me,  however  obiig'd  in  Juflice  to  it,  to  do  a 


iiard  thing  to  any  one  however  deferving  it,  with- 
out doing  at  the  fame  time  a  hard  thing  to  myfelf : 
And  if  your  Lordlhips  fhould  be  of  Opinion  in 
the  Conclufion  of  this  Trial,  That  the  Commons 
have  made  good  their  Charge  againfl  him,  I  am 
fure  I  could  come  into  as  eafy  a  Sentence  upon 
him  as  may  be  confident  with  the  Honour  and 
Juflice  of  your  Proceedings,  and  witii  that  which 
I  take  to  be  the  chief  End  in  all  Punifliments, 
not  fo  much  the  hurting  the  Oftender,  as  the 
preventing  the  like  Offences,  and  hindring  others 
from  committing  them  for  the  future. 

But  flill,  my  Lords,  there  is  furely  a  Tcnder- 
nefs and  Companion  due  to  our  Queen,  our  Coun- 
try, and  our  Porterity  ;  all  which,  I  humbly  appre- 
hend, are  highly  concern'd  in  the  Iflue  of  this  Af- 
fair. 

If  Clergymen  may  with  Impunity  publickly  in 
their  Sermons  arraign  and  condemn  the  Revolu- 
tion :  bcfides  the  Reflections  they  caft  upon  all 
the  worthy  Patriots  that  were  concern'd  in  that 
great  Work,  the  Commonalty,  Gentry,  and 
Nobility,  Lords  upon  every  Bench  in  this 
Houfe  ;  befides  this,  it  muff  Jhake,  it  muft  fap 
the  very  Foundation  of  our  prefent  Eflablifliment, 
as  it  flands  upon  the  Foot  of  the  Revolution,  and. 
utterly  deftroy  our  future  hopes  in  the  Proteftant 
SuccelTion  which  is  founded  upon  that  bottom 
only. 

My  Lords,  I  mufl  humbly  ask  Pardon  for  having 
trefpafs'd  fo  long  upon  your  Patience,  and  wiU 
conclude  with  tliisone  Word,  That  in  my  Opi- 
nion, thefePraclifiigs  of  Clergy  7nen  (to  ufe  the  Ex- 
prelTion  of  a  great  and  eminent  Prelate)  in  State 
Alattersj  are  of  that  dangerous  Tendency  and  Confe- 
quence,  that  if  there  be  not  fome  effectual  Stop  put  to 
thefe  Praclifings,  thefe  Prachfings  ivill-,  in  time,  put 
an  effectual  End  to  our  Conjlitution. 

'i'he  Commons  had  therefore  Reafon  to  bring 
this  Matter  in  Judgment  before  your  LordfhipSj 
and  I  think  they  have  fully  made  good  their 
Charge  in  the  firff  Article  of  their  ImpeachmenC 
againfl  Dr.  Sacheverdl. 


The  BtfJjop  of  Lincoln'5  Speech  in  the  Hoitfe  of  Lords,  March  the  lyth,  at 
the  opening  of  the  fecond  uirticle  of  the  Impeachment  agatnji  Dr.  Sache- 
•     verell. 


My  Lords, 

IT  was  the  Misfortune  of  fome  of  our  Bench, 
that  in  the  Profecution  of  the  foregoing  Ar- 
ticle of  this  Impeachment,  a  Noble  Lord,  who 
fpoke  very  early  to  that  Point,  was  pleafed  not 
only  to  anticipate  our  Judgment  in  that  Particu- 
lar \  but  to  do  it  with  this  pretty  hard  Reflec- 
tion, That  in  giving  it,  as  he  fuppos'd  we  would, 
we  fhould  vote  contrary  to  our  own  Dodrine.  It 
is  not  improbable  but  that,  in  the  Courfe  of  the 
prefent  Debate,  another  Arrow  may  be  drawn 
out  of  the  fame  '  Qiiiver  to  fhoot  at  us ;  and  we 
may  be  told,  that  in  defending  of  the  '  Tolera- 
tion granted  by  Law  to  the  Difl'enters,  we  fliew 
ourfdves  to  be  Apoflates  from  our  own  Order. 
But  from  both  thefe  Imputations  I  am  perfuaded 
both  our  Writings,  and  our  Aftions,  will  fecure 
us  in  the  Judgment  of  all  indifferent  Perfons. 


The  Subflance  of  this  Second  Article  of  the 
Impeachment,  which  your  Lordfliips  are  now 
about  to  enter  upon,  is  this :  '  That  Dr.  Sache- 
'  verell  in  his  Sermon  doth  fuggejl  and  jnaintain,  that 
'  the  Toleration  granted  by  Law  is  unreafonable, 
'  and  the  Allowance  oj  it  unwarrantable.  That  hi 
'  is  a  Falfe  Brother  with  relation  to  God,  Religion, 
'  or  the  Church,  who  defends  Toleration,  and  Liberty 

*  of  Confcience.     That   Qj^ieen  Elizabetii  was  deluded 

*  by  Archbifliop    Grindal   to   the    Toleration  of    the 
'  Genevian  Difcipline  :    And  that  it  is  the  Duty  of 

*  fuperior   Paftors  to   thunder  out   their  Ecclefiaflical 
'  Anathemas  againfl  Perfons  entituled  to  the  Benefit 

of  the   Toleration  ;    and  infolently  dares,  or  defies^ 

any   Power   on  Earth    to    reverfe  fuch   Sentences.'' 

This,  my  Lords,  is  the  Sum  of  this  part  of  the 

Commons  Charge  againfl  Dr.  Sachevtrell,  and  I 


■  See  Dr.  Sacheverell's  Anfvjer  to  the  \ft  JrticU  of  Impeachment, 
*  Dr.  Sacheverell's  Sermon  at  St.  Paul';,   Pag,  8. 


His  Spitch,  Id.  Pag,  23. 


think 
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think  the  Managers  have  fully  made  it  out ;  not 
by  bare  Intendments,  by  unneceflary  Implica- 
tions, and  forced  Conftrudions ',  not  by  piecing 
together  broken  Sentences,  and  conjoining  of 
diltant,  and  independent  Paflfages  fas  he  has  un- 
juftly  complain'd ;)  but  by  the  plain  V/ords,  and 
neceflary  Meaning,  of  a  very  great  part  of  his 
Difcourfe. 

But  before  I  trouble  your  Lordfhips  with  the 
Proof  of  this,  give  me  leave,  upon  this  Occa- 
fion  (tho  it  be  no  part  of  the  Impeachment  laid  a- 
gainft  the  Preacher)  to  obferve  to  your  Lord- 
fhips what  a  Ilrange  Account  he  has  thought  fit 
to  publirti  of  that  other  popula"-  Engine,  which, 
he  fays,  has  been  made  ufe  of  '  to  pull  down  the 
Church,  and  which  he  calls  by  the  Name  of  Com- 
prehenfion. 

The  Perfon  who  firft  concerted  this  fuppofed 
Defign  againli  our  Church,  was  the  late  mofl 
Reverend  Dr.  Sancroft,  then  Archbifhop  of  Can- 
terbury.  The  Time  was  towards  the  End  of  that 
unhappy  Reign,  of  which  fo  much  was  faid  up- 
on the  Occafion  of  the  foregoing  Article.  Then, 
when  we  were  in  the  height  of  our  Labours, 
defending  the  Church  of  England  againft  the  Af- 
faults  of  Popery,  and  thought  of  nothing  elfe  ; 
that  wife  Prelate  forefeeing  fome  fuch  Revolution 
as  foon  after  was  happily  brought  about,  began 
to  confider  how  utterly  unprepared  they  had  been 
at  the  Refloration  of  King  Charles  IL  to  fettle 
many  things  to  the  Advantage  of  the  Church; 
and  what  a  happy  Opportunity  had  been  loft  for 
want  of  fuch  a  previous  Care,  as  he  was  there- 
fore defirous  fliould  now  be  taken,  for  the  better 
and  more  perfed  Eftablifhment  of  it.  It  was 
vilible  to  all  the  Nation,  that  the  more  moderate 
DiiVenters  were  generally  fo  well  fatisfied  with 
that  Stand  which  our  Divines  had  made  againft 
Popery,  and  the  many  unanfwerable  Treatifes 
they  had  publifli'd  in  Confutation  of  it,  as  to  ex- 
prefs  an  unufual  Readinefs  to  come  in  to  us.  And 
it  was  therefore  thought  worth  the  while,  when 
they  were  deliberating  about  thofe  other  Mat- 
ters, to  confider  at  the  fame  time  what  might  be 
done  to  gain  them,  without  doing  any  Prejudice 
to  ourfelves. 

The  Scheme  was  laid  out,  and  the  feveral 
Parts  of  it  were  committed,  not  only  with  the 
Approbation  but  by  the  Direftion  of  that  Great 
Prelate,  to  fuch  of  our  Divines  as  were  thought 
the  moft  proper  to  be  intrufted  with  it.  His 
Grace  took  one  Part  to  Himfelf :  Another  was 
committed  to  the  then  Pious  and  Reverend  *  Dean, 
afterwards  a  Bifhop,  of  our  Church.  The  re- 
viewing of  the  daily  Service  of  our  Liturgy,  and 
the  Communion -Book,  was  referr'd  to  a  feled 
Number  of  excellent  Perfons,  '  two  of  which  are 
at  this  time  upon  our  Bench  '■,  and  I  am  fure  will 
bear  Witnefs  to  the  Truth  of  my  Relation.  The 
Defign  was,  in  rtiort,  this:  To  improve,  and, 
if  poffible,  to  inforce  our  Difcipline  ;  to  review, 
and  enlarge  our  Liturgy  ;  by  correding  of  fome 
things,  by  adding  of  others  ;  and  if  it  fliould  be 
thought  advi fable  by  Authority,  when  this  Mat- 
ter fliould  come  to  be  legally  confider'd,  firft  in 
Convocation,  ,then  in  Parliament,  by  leaving 
fome  few  Ceremonies,  confefs'd  to  be  indifferent 
in  their  Natures,  as  indifferent  in  their  Ufage, 
fo  as  not  to  be  neceflarily  obferv*d  by  thofe  who 


made  a  Scruple  of  them  ,•  till  they  fliould  be  able 
to  overcome  either  their  VVeaknelles  or  Prejudices, 
and  be  villing  to  comply  with  them. 

How  far  this  good  Defign  was  not  only  known 
to,  but  approved  of  by,  the  other  Fathers  of  our 
Church,  that  famous  Petition,  for  whicii  Seven 
of  them  were  fent  to  the  Tower,  and  which  con- 
tributed fo  much  to  our  Deliverance,  may  fufEce 
tofllew.  The  '  VViBingnefs  there  declared  of  com  ag 
'  to  fuch  a  Teynper  as  Jhonld  be  thought  f-t  with  the 
'  Dijfenters,  when  that  Matter Jhould  be  cotfider'd,  and 
'  fettled^  in  Parliament  and  Convocation  ■'  manitcilly 
referr'd  to  what  was  then  known  to  feveral,  if 
not  all  of  the  Subfcribers,  to  have  been  at  that 
very  time  under  Deliberation.  And  that  nothing 
more  was  intended  than  I  have  before  faid,  is  as 
evident  from  what  was  publickly  declared  in  a 
Treatife  purpofely  written  to  recommend  the  De- 
fign, when  it  was  brought  before  the  two  Houfes 
of  Parliament,  in  the  begmningofthe  late  Reign  ; 
and  Licenfed  by  the  Authority  of  a  Noble  Peer, 
now  prefent,  who  was  at  that  time  Secretary 
of  State  :  In  the  very  Beginning  of  which  there 
is  this  remarkable  Paflage,  which  I  fhall  beg  leave 
to  read  to  your  Lordfliips  :  ^  ^  No  Alteration., 
'  that  I  know  of,  is  intendedy  but  in  things  declared  to 

*  be  alterable  by   the   Church  itfelf.     And  if  Things 

*  alterable  be  altered  upon  the  Grounds  of  Prudence 
'  and  Charity;  and  Things  dtfeSlive  be  fupplied ; 
'  and  Things  abufed  be  reftored  to  their  proper  Ufe ; 

*  and  Things  of  a  tnore  than  ordinary  Compofition, 
'  revifed  and  improved ;  whilfl  the  Dodrine,  Go- 
'  vernment,    and  Worfhip  of  the   Church  remain 

*  intire,  in  all  the  fubfiantial  parts  of  them ;  we  have 
'  all  reafon  to  believe  that  this  will  be  fo  far  from 
'  injuring  the  Church,  that,  on  the  contrary,  it  JhaS 
'  receive  a  very  great  Benefit  by  it.' 

And  now,  my  Lords,  let  any  impartial  Perfon 
confider,  what  was  there  in  fuch  a  Defign  that 
could  be  juftly  efteem'd  prejudicial  to  the  Con- 
ftitution  of  our  Church  ?  Wherein  would  our 
Canons  have  fufter'd,  if  thofe  already  made,  had 
been  more  ftrongly  enforced  ;  and  fome  new  ones 
had  been  added,  for  the  Reformation  of  Man- 
ners ;  for  the  better  punifliing  of  notorious  Of- 
fenders ;  and  to  render  our  publick  DifcipUne 
more  ftrid,  and  fevere  ?  This  we  have  been 
vvifliing  for,  ever  fince  the  Reformation.  What 
harm  would  it  have  done  our  Church  had  it  now 
been  efteded  ?  Or  how  would  our  excellent  Li- 
turgy have  been  the  worfe,  if  a  few  more  doubt- 
ful Expreflions  had  been  changed  for  plainer 
and  clearer  ;  and  a  Paflage  or  two,  which  how- 
ever capable  of  a  juft  Defenfe,  yet  in  many 
Cafes  feem  harrti  to  fome  even  of  our  own  Com- 
munion, had  either  been  wholly  left  at  liberty, 
in  fuch  Cafes,  to  be  omitted  altogether  ;  or  been 
fo  qualified  as  to  remove  all  Exception  againft 
them  in  any  Cafe.  If  fuch  Colleds,  as  are  not 
yet  adapted  to  the  Feftivals,  or  Gofpeis,  to 
which  they  belong,  had  been  made  more  full, 
and  appofite  to  both ;  if  fome  of  the  occafional 
Offices  had  been  enlarged,  and  new  ones  ad- 
ded :  If,  for  Example,  there  had  been  a  greater 
variety  of  Prayers,  Pfalms,  and  Leflbns  appointed 
by  Authority,  inftead  of  the  Compofitions  of 
private  Perfons,  now  neceflarily  to  be  ufed,  for 
the  Vifitation  of  the  Sick  ;  and  new  Forms  com- 
pofed  for  the    Ufe  of  Prifoners  for   Debt    or 
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3  -v.  Crimes  ? 


1 709.         for  High  Crimes  and  Mifdemeanours. 


Climes  J*  For  the  greater  Solemnity  of  receiving 
Profelytes  into  our  Ciiurch  ;  of  reconciling  Pe- 
nitenrs  to  it ;  and  of  calling  notorious  Offenders 
out  of  it.  Thefe  were  fome  of  the  main  things 
that  were  then  defign'd.  As  for  any  favour  to 
the  Diflenters,  none,  that  I  know  of,  was  in- 
tended, but  what  fhould  have  been  entirely  con- 
fiftent  uich  our  own  Confticution  :  And  I  hope 
it  will  not  be  thought  any  Crime  for  the  Bifliops, 
and  Clergy  of  our  Church,  to  be  willing  to  en- 
large its  Communion,  by  any  Methods  which 
may  be  likely  to  gain  others,  and  yet  not  injure 
our  own  EftabliftiTienf. 

But  to  fatisfy  your  Lordflu'psthat  nothing  could 
have  been  defigned  to  tlie  Detriment  of  the 
Church  ;  be  pleafed  farther  to  confider,  how  what 
w  as  thus  at  firft  prcjefted  in  private,  by  felcft  Per- 
fons,and  in  a  difficultTime,  when  no  Countenance 
was  to  be  expedted  from  Authority  to  any  fuch 
purpofe,  was  afterwards,  if  ever,  to  have  been 
brought  to  Maturity.  And  this  being  a  matter  of 
publick  Notice,  the  relation  of  it  will  admit  cf 
no  Exception. 

No  fooner  were  their  iate  Majefties,  of  glo- 
rious Memory,  feated  in  their  Thrones,  but  this 
Defign  was  openly  efpoufed  by  them.  A  Com- 
miflion  was  iflued  out,  under  the  Great  Seal  of 
England^  to  a  large  number  of  Bifhops  and  other 
eminent  Divines,  to  meet  together,  and  to  con- 
fider of  thefe  Matters.  What  they  did,  having 
not  had  the  Honour  to  be  one  of  them,  I  fliall  not 
prefume  to  fay.  This  we  know,  that  w  hatever 
they  did,  it  was  to  have  been  carried  on  from 
them  to  the  two  Convocations  of  Canterbury  and 
York:  And  after  it  fliould  have  pafs'd  their  Ap- 
probations, it  was  finally  to  have  been  laid  before 
the  two  Houfes  of  Parliament,  and  fo  to  have 
gone  onto  the  Royal  Aflent.  This,  my  Lords, 
was  the  Courfe  thro'  which  all  that  was  de- 
figned, or  fhould  have  been  done  in  this  matter, 
muft  have  pafs'd  :  and  I  am  perfuaded  nothing 
very  injurious  to  our  Church's  Welfare,  will  ever 
be  able  to  pafs  thro'  all  thefe. 

Having  thus  given  your  Lordlliips  a  true  ac- 
count of  that  Defign  which  Dr.  ^^c/jfx^f re// men- 
tions under  the  Name  of  Comprehenfion,  I 
doubt  not  but  that  your  LordHiips  will  now  be 
amazed  to  hear,  what  a  falfe  and  fcandalous  Re- 
port he  has  made  of  it.  In  the  i6th  Page  of 
his   Sermon,  he   thus  fpeaks  of  it  :    '  "The  ixiorft 

*  Adverfaries  of  our  Church,  fays   he,  were  to  be  let 

*  into  her  Bovjels  under  the  HAy   Umbrage  of  Sons ; 

*  xvho  neither  believed  her  Faith  ;    own'd   her  Mif- 
'  fion  ;  fubmitted  to  her  Difcipline  ,•   or  complied 

*  ivith  her  Liturgy.     For  the  admitting  of  this  Tro- 

*  jan  Horfe,  big  ^ith  Arms  and  Ruin  into  our  Holy 
'  City,  the  firai^t  Gate  was  to  be  laid  quite  open  ; 

*  her  JValh  and  Enclo fares  to  be  puWd  down  ;    and  a 

*  High-road  made  in  upon  her  Communion.     Her  Ar- 

*  tides  to  be  taught   the  Confu^on  of  all  Senfes,  Na^ 
'  tions,  and  Languages' 

This,  my  Lords,  is  a  very  ftrange  Reprefen- 
ration  of  fo  good  a  Defign,  as  that  I  before  re- 
counted to  your  Lordfhips.  Yet  this  Reprefenta- 
tion  did  this  bold  Man,  as  confidently,  as  faiOy, 
make  of  it  in  the  Houfe  of  God,  and  publilh  to 
the  View  of  the  whole  Nation.  For  thus  he 
goes  on  ;  '  "This  pious  Defign  of  making  our  Hunfe 
'  of  Prayer  a  Den  of  Thieves,    of   reforming    our 

*  Church  into  a    Chaos,  is  well  known  to  have   been 
'  attempted  feve-ral  times  in  this  Kingdo'/!,  rt;/(^  lately 

V  0  L.  V. 


851 


'  within   our  Memory  ;  when  all  Things  feeind  to 
favour  it,  but  that  good  Providence  xvhich  fo  hap- 
'  pily  interpofed  againfl  the  Ruin  of  cur  Church,  and 
blafied  the  long  projeBed  Scheme  of  thefe  Ecclefi- 
*  aftical  Achitophels .'     To  fay  nothing   more  of 
the  Defign  itfelf,  of  which  I  have  given  an  Ac- 
count before;    pray,  my  Lords,  who   were  the 
Achitophels  that  projected  it,   and  miifi:  have  con- 
curr'd  to  the  E.xecution  of?    I  have  already  na- 
med the    firft,    and  chiefeft   of   them,    the   late 
Archbifliop  Sancroft.     The  next   who  openly  ap- 
proved of  it,  were   the  Commiffioners  who  met 
upon  it  in  the  Jerufahn-Chamber  :  A  Set  of  Men, 
than  which  this  Church  was  never,  at  any   one 
time,  blefs'd    with   either  wifer  or   better  fince 
it  was  a  Church  :    '   Who  it  was  that  prefided 
in   the  Convocation   of  this  Province,  to  v  hich 
this  Project  was  next  to  be  referr'd  ;  and  who, 
had  it  gone  on,  muft  have  had  a  chief  Hand  in 
the  Management  of  it,  I  need  not   fay.     Every 
one  who  knows  any  thing  at  all  of  his  Charafter, 
(and  I  am  fure  your  Lordfhips  are  none  of  you 
Strangers   to   it)  knows  him   to  be  too  good  a 
Friend  to    the  Eftablifliment   of  our  Churxh,  to 
have   been   capable  of  being  engaged  in  fuch  a 
villainous  Defign,  as  Dr.  Sacheverell  pvetsi-ids,i'of 
the  Subverfion  of  it.     Or  had  he  been  othervvife, 
yet  ftill  the  major   Part  of  that  venerable  Body 
muft  have  been  as  great  Achitophels  as  himfelf,  or 
no  Harm  could  have  been  done  by  him.     Pardon 
me,  my   Lords,  if  the   Courfe  of  my  Argument 
obliges  me  to  rife  yet  one  Degree  higher,  and  to 
fay,  that   the   like  Majority  of  your  Lordfliips, 
and  of  the  Houfe  of   Commons,  together  with 
his  late  Majefty,  muft   all   have  come   into  the 
the  Plot  againft  the  Church  •,  or  all    the  Skill  and 
Malice  of  the  inferior  Achitophels,    would  have 
fignified  nothing.     And  what  Cenfure  that  Man 
deferves  who  has  the  Confidence  to  infimiate  to 
the  World,  that  the  Bifliops,  the  other  Clergy, 
the  Convocations,  the  Parliament,  nay,  and  the 
late  King  himfelf,-  our  glorious  Deliverer  ,•    or  at 
leaft  the  greater  part  of  all  thefe,  were   engaged 
in  a   Projedl    '  fo    ?nonflrous,  fo  romantic,  and  ah' 
'  furd,  (for  here  lam  content  to  ufe  his  own  Ex- 
'  prefTions)  that  it  is  hard  to  fay  whether  it  had  more 
'  ofVillany,  or  Fully,  in  it^  I  fhall  fubmit  it  to  your 
Lordfhips  to  confider.      All  I  defign   in  taking 
notice  of  this  part  of  his  Sermon,  is  only  to  clear 
the  Memory  of  many  excellent  Perfnns  who  are 
dead;  and  to  vindicate   the  Reputation  of  fome 
ftill  living,   and  in  the  higheft    Stations  of  the 
Church,    from   that  Load  of  Infamy   which  this 
ra(h  Man  has  with  fo  much  Virulence  of  Speech 
caft  upon  them  :  And   to  let  your  Lordfliips   fee 
that  nothing  was  intended  in  all  that  Affair  but 
what   v/as  both  Honourable   to  thofe   v.  ho  en- 
gaged in  it,  and  I  am   perfuaded  would  have  been 
for  the  Intereft   and  Peace  of  our    Church  and 
State,  had  it  been  accomplini'd. 

I  come  now  to  that  which  is  the  proper  Sub- 
jedt  of  the  prefent  Debate;  namely  to  offer  fuch 
Paflages  to  your  Lordfliips,  as  I  humbly  conceive 
do  plainly  and  fully  make  out  the  Second  Article 
of  the  Commons  Impeachment  againft  the 
Preacher;  and  prove  him  to  have  fpoken  with 
more  Freedom  than  he  ought,  not  only  of  the 
Diflenters  themfelves,  but  of  the  Toleration, 
(or  as  he  had  rather  we  fhould  call  it)  the  Indul- 
gence granted  by  Law  to  them. 
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And  here,  as  I  remember,  ic  was  not  de- 
ny'd  either  by  hisCoiinfel  or  himfelf,  but  that  he 
bad  fpoken,  and  fpoken  with  Warmth  too,  a- 
gainft  Toleration.  The  only  Queflion  is,  What 
the  Toleration  is  againfl  which  he  fpake  ?  Whe- 
ther it  was  that  which  has  been  granted  by  Law 
to  tiie  DifTenters  ?  Or  whether  it  was  only  a- 
gainfl  a  general  Toleration  of  Atheifts,  Deifts, 
Socinians,  Men  of  no  Principles,  perhaps  of  no 
Religion?  Or  at  mofl  againft  fuch  of  the  Dif- 
fenters  as  abufed  the  Indulgence  granted  them  by 
Law  ;  and  made  life  of  it  to  Purpofes  not  at  all 
warranted  by  it  ?  The  former  of  thefe  the  Com- 
mons charge  upon  him  :  The  latter  he  pretends ; 
the  better  to  clear  himfelf  of  their  Charge. 

To  determine  this  Point,  I  mufl;  in  the  firft 
place  beg  leave  to  obferve,  that  among  the  feve- 
ral  forts  of  falfe  Brethren,  enumerated  by  the 
Preacher  with  relation  to  God,  Religion,  or  the 
Church  :  the  fccond  kind  is  of  thofe,  who  give 
up  any  Point  of  the  Church's  Difcipline  and 
Wor/hip,  Page  8.  To  this  he  adds,  that  thofe 
are  falfe  Brethren  who  defend  Toleration,  and 
Liberty  of  Confcience.  And  that  ve  may  the 
better  know  what  Toleration  and  Liberty  of 
Confcience  he  means,  he  fpecifies  the  very 
Perfons  to  whom  he  refers,  and  of  whom  he 
fpeaks ;  the  DifTenters  :  *  If,  fays  /;e,  to  comply 
'  vji'th  the  Dijjeiiters  both  in  fublick  and  private  Af- 

*  fairs,  as  Perfons  oj  tender  Confcience  and  Piety,  to 

*  promote  their  Interefis  in  EleElionSy    to  fueak  to  them 
'  for  Places  and  Preferment,  to  defend  'Toleration  and 

*  Liberty  oj  Confcience,  and  under  the  pretence  of  Mo  - 
deration,  exciife  their  Separation^    are   the  Crite- 

'  rions  of  a  true  Church-Man  ;    God  deliver  us   aii 

*  from  fuch  Jalje  Brethren.'  The  Toleration  there- 
fore, and  Liberty  of  Confcience,  againft  which 
lie  fpeaks,  mufl:  neceflarily  be  that  of  the  Dif- 
fenters  ;  thofe  who  feparate  from  our  Church  : 
He  names  no  others ;  but  carries  the  fame  Per- 
fons thro'  his  whole  Sentence,  both  before  and 
after  thofe  Exprefiions.  Either  therefore  it  is  no 
Refledion  upon  the  Aft  of  Indulgence  to  fay 
that  all  thofe  who  defend  the  Toleration  of  the 
Diflenters,  and  are  for  allowing  Liberty  of  Con- 
fcience to  them,  are  falfe  Brethren  with  relation 
to  God,  Religion  or  the  Church,  Pag.  6,  7,  and 
fuch  againfl  whom  we  ought  to  pray  to  God  to 
deliver  us  all,  Page  8  :  Or  if  this  cannot  with 
any  Reafon  be  cither  faid,  or  fuppofcd,  then  it 
mufl  remain  that  Dr.  Sacheverell  has  here  faid 
what  the  Commons  charge  him  withal ;  and  that 
in  exprefs  Terms,  viz,.  That  he  is  a  falfe  Bro- 
ther who  defends  the  Toleration,  not  of  Deifl:s, 
Socinians,  and  I  know  not  what  Monflers  of  Ir- 
religicn,  but  of  the  Diffenters:  Thofe  fame  Dif- 
fenters  who  by  the  Aft  of  Indulgence  have  a 
right  to  that  Liberty  of  Confcience  of  which 
this  Gentleman  fpeaks  fo  very  hardly;  and  prays 
God  to  defend  us  from  all  fuch  falfe  Brethren  as 
fliall  prelume  to  excufe  it. 

But  not  to  infiff  upon  a  fingle  Paffage  which 
may  be  fuppofed  to  have  dropt  unwarily  from 
him  :  In  the  Second  Part  of  his  Sermon,  he 
proceeds  to  fliew  the  great  Perils  and  Mifchiefs 
of  thofe  falfe  Brethren,  againft  whom  he  was 
before  J  peaking,  both  to  the  Church  and  State, 
Page  1 5.  And  that  thefe  again  are  the  fame  Per- 
ions  who  have  a  Right  to  the  legal  Indulgence  is 
fo  very  clear,  that  I  do  not  fee  how  it  is  poffible 
for  any    one   to    make  the   leaft    doubt   of  it. 


Page  18.  He  defcribes  them  as  Occafional  Con- 
formifls  to  the  Church.  Page  1^.  As  thofe  w  iiO 
had  the  old  Leaven  of  their  Forefathers  itiU 
working  in  them  :  And,  in  the  next  Sentence, 
he  exprclly  talks  of  the  religious  Liberty  w l-.iih 
our  gracious  Sovereign  has  indulged  them.  This 
in  the  very  fame  Sentence  he  calls  their  Tole- 
ration ;  (for  the  Doftor  himfelf  is  not  tied  up 
to  any  Niceties  of  Exprefllon  ,•  he  may  call  it  (o., 
tho  others  may  not  .J  I'hefe  are  the  Perfons, 
and  the  only  Perfons,  of  whom  he  fpeaks  in  all 
that  part  of  his  Difcourfe  ;  let  us  fee  what  he 
fays  of  the  Indulgence  granted  by  Law  to 
them. 

And  firfl,  he  tells  us.  Page  18.  '  That  it  can- 
not be  denyd,  but  that  tho  they  do  fibmit  to  the 
Govermnenty  their  Obedienc:  is  forced,  and  con- 
'  flraind ;  and  fo  treacherous  and  uncertain,  as 
'  never  to  be  tru/ied.  That  they  are  as  much  Occaft- 
'  onal  Loyal/fts  to  the  State,  as  they  arc  Occafioual 
'  Conformifts  to  the  Church  ;  and  will  betray  either 
'  ivhenever  it  is  in  their  Power,  and  they  think  it  for 
'  their    yldvantage.     That    nothing   but    a    fottilh 

*  Infatuation  can  fo  far  blind  our  Eyes  and  our  J  udg- 

*  merits,  as  to  make  us  believe  that  the  fame  Caufes 
'  Jlwuld  not  produce  the  fame  Effetls'.,  that  the  fame 
'  Latitudinarian  and  Republican  Notions  Jhould  not 
'  bring  forth   the  fame  rebellious  and  pernicious  Con' 

*  jequences.  That  we  fiall  be  convinced  to  cur  Sor- 
'  row,  if  we  dont  apprehend  that  the  old  Leaven  of 
'  their  Forefathers  is  fiilt  working  in  the  prefent  Ge- 
'  neration  ;  and  that  this  traditional  Poifon  fiill  re- 
'  rnains  in  this  brood  of  Vipers  to  fling  us  to  Death. 
'  That  they  have  advanced  themfelves  from  the  reli~ 

*  gious  Liberty  which  our  gracious  Sovereign  has  in- 
'  dulged  them,  to  claim  a  Civil  Right ;  and  to  jnjlle 
'  the  Church  out  of  her  Efiablijhment,  by  hotjiing 
'  their  Toleration   into  its   Place.     That  to  convince 

*  ns  what  alone  will  fatisfy  them,  they  infolently  de- 
*■  mand  the  Repeal  of  the  Corporation  and  Tefl  A^s, 
'  which  under  her  Afajefly.,  is  the  only  Security  the 

*  Church  has  to   depend  upon:    And  which  (if  we 

*  may  believe  him)  they  have  fo  far  eluded  by  their 
'  abominable  Hypocrify,    as  to  have  iindermin'd  her 

*  Foundations,  and  indanger  the  Government.,  by  fil- 

*  ling  it  with  its  profeffed  Enemies!  His  Meaning 
is  plainly  this  ;  that  the  Ditfenters,  whom  we 
are  fo  foolifli  as  to  indulge,  are  a  parcel  of  falfe 
and  treacherous  Perfons ;  Enemies  both  to  our 
Church  and  State ;  and  fuch  as,  H  not  timely  fup- 
prefs'd,  will  convince  us  to  our  Sorrow  of  the 
Weaknefs  and  Folly  of  taking  fuch  Vipers  into 
our  Bofom,  as  watch  only  for  a  fair  opportunity 
to  fling  us  to  Death. 

But  what  then  muft  we  do  to  fecure  ourfelves 
againft  thefe  dangerous  Enemies  ?  Why  firft, 
the  Djftor  affures  us,  that  the7*are  never  to  be 
gain'd  by  any  Favour  that  can  be  fhew'd  to  them. 

*  \That  he  mufl  be  very  weak,  or  fvmething  worfe^ 
'  that  thinks,  or  pretends,  that  the  DifTenters  f  for 
'  of  thefe  he  ftill  fpeaks)  are  to  be  won  over  by 
'  any  other  Grants  ^k^ Indulgences  than  giving  up 
'  our  whole  Conftitution.'  This  fhews  the  Folly 
of  trying  the  foft  way  of  Indulgence  with  them  : 
And  therefore  he  concludes.  That  *  He  zvho  re- 
'  cedes  the  leafl  Tittle  from  it  Qour  Conjlitution)  to 
'  fatiify,  or  ingratiate  with  thefe  clamorous,  infa- 
'  tiable.  Church- devouring  Malignants,  knows  not 
'  what  Spirit  they  are  of;  or  he  ought  to  f^ew  who  is 
'  the  true  Mettiber  of  our  Church.' 

This  I  think  comes  fully  up  to  what  is  objeded 
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*  againft  him;  namely,  that  Dr.  Sac/jeverell  docs     if  this  be  not  plainly  to  i\^c:ik  oat  what  he  would 


in  his  Sermon  fiiggeft  and  maintain, '  that  the  'To- 

*  leration  granted  by  Law  is  unreafonable.,  tindthsal- 

*  loijcnncevfit  univarrantable :'  For  fo  it  needs  mull 
be,  if  the  Difl'enters  be  fuch  Men  as  he  tells  us 
they  are  ;  and  will  be  fatisfy'd  with  nothing  lefs, 
than  he  aflbres  us  they  w  ill.  And  yet  what  next 
follows,  is,  if  pofiTible,  fiill  more  exprefs  to  the 
fame  purpofe.  It  is  objecled  againft  him,  by  the 
Commons,  that  he  had  affirm'd  in  his  Sermon, 
That  '  ^z/ffK  Elizabeth  was  deluded  by  Archhijhop 
'  Grindall  (whom  he  fcurriloujly  calls  a  falfe  Son 

'  of    the   Church,    and  a  perfidious  Prelate^   to 

*  the  Toleration  of  the  Genevian  Difcipline.'  The 
Faft  is  not  denied  ;  but  the  Expreflions  are  ex- 
cus'd  ;  and  the  Truth  of  the  Allegation  is  en- 
deavoured to  be  made  out  by  Hiftorical  Me- 
moirs ;  And  it  is  hoped  that  your  Lordfliips  will 
not  account  it  a  High  Crime  and  Mifdcmeanour, 
to  have  fpoken  too  hardly  of  a  Prelate  who  has 
been  fo  many  Years  in  his  Grave. 

I  am,  my  Lords,  very  far  from  thinking,  that 
the  Commons  ever  intended  to  charge  Dr.  Sa- 
chevereU  as  guilty  of  High  Crimes  and  Mifde- 
meanours, tor  fpeakingfcandaloufly  of  that  good 
Archbifliop.  Their  Concern  was  not  for  his 
Perfon,  what  Refpcft  foever  they  may  have  had 
(as  all  true  Friends  of  the  Reformation  muft 
needs  have  a  very  great  one)  for  his  Memory. 
But  the  Truth  of  the  matter  is  this  :  The  Preacher 
complains  Page  19  of  his  Sermon,  that  Q^teen 
Elizabeth  was  deluded  b)  jirchbijl:op  Grindal,  to 
the  Toleration  of  the  Genevian  Difcipline.     He  adds, 

*  Th.U   the  Archbifiop  was  a  perfidious  Prelate^  jor 

*  deluding  her  to  tolerate  that  Dijcipline.     That  fie 

*  found  it  fuch  a  headjlrong  and  encroaching  Mon/ler, 
'  that  in  eight   Tears  Jhe  faw  it  would  endanger  the 

*  Monarchy  as  well  as  the  Hierarchy  •"  And  like  a 
'  'Qiieen  of  true  Refolut ion,  ani  piom  Zeal  for  both., 
*'  Jhe  pronounced  that  fuch  were  the  rejllefs  Spirits  of 
'  that  factious  People'^  that  no  Qj^det  was  to  be  ex- 
'  peEled  from  them,  f/Z/z/jej-ciViT  Utterly  Supprefs'd. 

*  That  this  therefore  like  a  prudent  Princefs,  Jhe  did 
'  by  wholcfom  Severities  ;  and  the  Efeci  was,  that  by 

*  this  means  the  Crozvn  for  many  Years  fate  eafy  and 

*  flourijhing  on  her  Head'  But  that  her  Succejf or..  King 
'  James,  did  not  follow  her  wife  Politicks.'  And 
the  Refult  was  as  deplorable  on  his  fide,  as  it 
had  been  glorious  on  hers :    For  by  this  means, 

*  His  Son  fell  a  Martyr  to  their  Fury  ;  his  unhappy 

*  off  spring  fuffer  d  fuch  dijiafirous  Calamities.,  as  made 

*  the  Royal  Rvnily  one  continued  Sacrifice  to  their  Ma- 

*  lice.'  And  all  this  for  want  of  thofe  wholefom 
Severities  which  the  wife  Qiieen  his  Predeceflbr 
had  ufed  utterly  to  fupprefs  that  faftious  People. 

This,  my  Lords,  is  the  Doftor's  Narrative, 
and  I  have  givefi  it  you  in  his  own  Words. 
The  Application  is  plain  and  home.  The  Dif- 
fenters  are  now  again  tolerated,  as  they  were 
heretofore  under  Qiieen  Eliz,aheth.  There  is  a 
perfidious  Prelate  (perhaps  in  his  Opinion  a  great 
many)  who,  like  Archbifhop  Grindal,  help  to 
delude  another  Queen,  into  the  Toleration  of 
them.  Thefe  Eight  Tears  paft  (for  the  very  num- 
ber of  Years  is  remarkable)  her  Majefty  has  borne 
the  refllefs  Spirits  of  this  faftious  People  ;  and 
had  no  Quiet  for  them.  It  is  now  high  time  for 
her  to  alter  her  Meafures,  as  Queen  Eliz-abeth 
wifely  did.  It  is  the  only  way  to  make  the  Crown 
fit  eafy  and   flounfhing  upon  her  Head.     And 


have  done  with  the  Aft  of  Indulgence,  I  muft 
defpair  of  ever  being  able  to  know  any  Man's 
Meaning  by  his  Expreflions.     Such  Examples  are 
not  only  the  moft  likel\  to  enforce,  but  the  moft 
proper    and  lively  Methods  to  convey  a  Man's 
Senfe,  even  to  the  dulltfl  Capacity ;  and  make 
him  clearly  perceive  if  not  what  he  ought,  yet  I 
am  fure  what  the  Preacher  would  have  him  to  do. 
The  Truth  is,  fo  plain  was  his  Meaning,  that 
he  himfelf  began  to  fear  that  he  had  gone  a  lit- 
tle too  far  in  what  he  had  fa  id  of  this  Matter, 
And,  for  that   reafon,  he  added  that  one  poor 
Sentence  which  immediately  follows,  and  of  which 
he  has  made  fuch  good  ufefince  :  '  That  he  w  uld 
'  not   be  jnifindeiftuod  as  if  he  intended  to  caji  the 
'  Icaji  invidious  RefleHion  upon  that  Indulgence  the 
'  Government  had  condef  ended  to  give  them  (the D if- 
'  fenters  .-y     But  what  then  did  he  intend  by  all 
this  bitter  Inveftive  againft  them  ;  and  that  very 
inftruiSive  Piece  of  Hiftory   with  wliich  he  con- 
cluded it  ?    He  has  told  us,  '  that  the  Difj'enters  are 
jalfe  Brethren  ;    defiruciive  both   of  our  Civil  and 
Ealefiaftical  Rights.   That  they  arc  Occafirnal  Loya- 
lifls  to  the  State,  as   well  as  Occafivnal  Conformifis 
to  the  Church  ;  and  will  betray  bith  whenever  they 
have  it  in  their  Puzver,  and  it  Jlhdl  be  their  Interejl 
to  do  it-     That  it  mv.fi  be  afottijh  Infatuation  to  be- 
lieve that  the  fame  Latitudinarian  and  Republican 
Notions,  fjould  not  bring  forth   the  fame  rebellious 
and  pernicious  Confequences  :   That  we  Jhall  be  con- 
vine' d  to  our  Sorrovj,  if  we  do  not  apprehend  that 
the  Old  Leaven   of  their  Foi-efathcrs,  is  flill  work- 
ing in  the prefent  Generation  :  That  they  have  already 
made   dangerous  Encroachments   upon  the  Govern- 
ment., and  publijlied  treafonable  Refleciions  uiion  her 
Majefly  :  That  they  have  advanc'd  their  Indulgence 
into  a  Civil  Right,  and  j -filed  the  Church   out  of 
her  Efiiblijhment,  by  hoifiing  their  Toleration  into  its 
Place  :  That  they  have  by  their  abominable  Hjpocrify 
undermined  the  Fjundation  of  the  Church,  and  en- 
danger'd  the  Govermnent,  b)  filling  it  voith  its  pro- 
fef'd  Enemies  :  That  they  are  clamorous,  infitiable. 
Church-devouring  Malignants ;  zvhom  no  other  Grants 
or  Indulgences  can  win  over,  but  the  giving  up  our 
zuhole  Conftitution  :  That  ever  fince  their  fir  jl  unhappy 
Plantation  in   this   Kingdom,  they    have  improved^ 
and  rofe  upon  their  Demands  in   the  Permifjlon  of 
the  Government :  That  ^ve-e;?  Elizabeth,  who  tole- 
rated them  for  eight  Tears  together,  was  freed   at 
lafl  to  fupprefs  them  by  wholefom  Severities :    T'hat 
this  made  her  Crown  fit  eafy  and  fiourijhing  on  her 
Head ;  whereas  King  James  the  fir fl,  by  not  purfuing 
the  like  Methods,  ruined  the  whole  Royal  Family: 
That  nothing  better  could  be  expecled  from  fuch  Mif- 
creants,    begot   in  Rebellion^  born  in   Sedition,  and 
nurfedup  in  Faction'    All  this  Dr.  Sacheverell h2.s 
faid  in  thefe  very  plain,  and  emphatical  Words. 
If  he  did  not  intend  by  all  this  to  fliew  the  Ne- 
ceflity  of  fupprefling  thefe  factious  People,  thefe 
Vipers,  who    are  jufl  ready   to   fiing  us   all   to 
Death,  I  would  be  glad  to  know  what  it  was  that 
he  did  intend  by  it  ?     Could  he  fay  all  this,  and 
with  fuch   a  fingular  Strain  of  impetuous  Elo- 
quence, and  yet   '   not  intend  to  cafl  fo  much  as  the 
'  leafl  invidious  RefleEiions  upon  that  Indulgence  which 
*  the  Govern?nent  has  thought  fit  to  give  them  ?'     I 
muft  freely  own,  my  Lords,  I  could  never  have 
imagined  this  :  Nay,  I  mufl:  be  excufed  if  I  add. 
That  notwithftanding  this  poor  Evafion,  I  can- 
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rvet  believe  it.     But  the  Aft  of  Indulgence     pleafe  to  obferve,  by  the  way,  that  this  vas  the 

ftnnd  in  his  way :  That  Aft  the  Queen  had  de-     very  thing  he  had  before  faid  of  thefe  fame  Per- 

I  ired  her  Refolution  to   maintain:  Your  Lord-     fons,  Page  ip-  and  thereby  plainly  fliews,  that  he 

Sips  and  the  Commons  had  often  fhewnyour  Sted-     fpeaks  in  both  Places  ot  thole  Dijfe>.ters  who  have  a 

dinefs  to  the  fame  efted.    Even  thofe  who  prefs'd     Right  to  th&Tvkration  or  Indulgence,  granted  b}  Law 

-       ■   ^  •        —     to  Proteftant  Diflenrers.     Let  us  now  hear  whac 

he  would  have  done  with  them.  Why  he  would 
have  them  '  treated  like  groiv'nig  AI/fc/:iejs,  vr  in- 
'  fe[iious  Plagues  \  kept  at  a  di flame,  left  the  deadly 
*■  Contagion  jpread.'  And  the  Method  he  propofes 
in  order  thereunto,  is  this,  '    Let  us  therefore.,  fays 


fo  violently  againft  occafional  Communion,  yet 
thought  it  neceflary  to  fay,  in  the  very  Preamble 
of  that  Bill,  that  the  Aft  ot  Indulgence  ought  in- 
violably to  be  obferved  :  And  therefore  Dr.  Sa- 
cheverell  thought  it  needful  to  add  fomewhat  that 
he  knew  would  not  take  off  any  thing  from  the 
Force  of  his  Invective,  yec  might  ferve  to  ex- 
cufe  the  Severity  of  it,  and  be  made  ufc  of  to 
th  '  ,...--  ^-  .-- 

call  w    c-   — .  -       V  -    r       ^ 

ceive  to  be  the  true  Meaning  of  that  one  lingle 
PalTage,  fo  utterly  repugnant  to  all  the  reft  of  his 
Difcouife  ;  nor  can  I  put  any  other  Interpretation 
upon  it.  For  had  I  the  Hime  Opinion  of  thefe 
Men,  their  Principles,  and  their  Defigns,  that 
Dr.  Sacheverell  has,  I  ftould  be  fo  far  from  think- 
in"  them  fit  to  be  indulged,  that  I  fhould  ac- 
count it  my  Duty,  and  the  Duty  of  every  true 
Friend  to  our  Church  and  Government,  to  take 
the  fame  Methods  of  vholefcm  Severities  with 
them  that  Qiieen  Elizabeth  did  :  And  I  hope,  by 
God's  Grace,  that  fliouid  I  be  quellion'd  for  it,  I 

fnould    not    diflemble  my  Opinion;  but  flwuld     ....^  ^  _.._.,-, ■■ „^-„  ...» 

have  the  Courage  honeftly  to  own  it,  whatever     fidcr  with  what  Pofitivenefs  he  has  thought  fit  to 
I  miqht  chance  to  fuffer  for  ir.  deny  that  any  fuch  thing  was  meant  by  him.   The 

I  have,  my  Lords,  infifted  the  longer  upon  this     p°'-^'^"-  ,i-Knm  rli^  fnnprmr  P-iflrvrc  ovp  r,nr,tnnnp/J 
Part  of  the  Dofior's  Sermon,  becaufe  I  would  not 
willingly  fall  under  the  Cenfure  of  picking   out 


he,  have  no  Fellozvjhip  vcith  thefe  Works  of  Dark- 

ife  the  Seventy   ot  it,  aim  uc  mauc   uit;  «ji   ^u        nefs ;  but  rather  reprove    the?/!.'      Thefe  Works, 

e  purpofe  it  now  is,  if  he  Should  chance  to  be     Schifn  and  Failivn;  for  of  thefe,  and  thefe  only, 

n'd  to  account  for  ic.     This,  my  Lords,  Icon-     he  here  fpeaks.     This  is  the  Peoples  Fart,  and 

.     i_  _  .L.  .„.,^  ■\i=-,.,;,,rr  r^f  i-hoi-  r^np  Cina\p.     flic  iufenor  Paftots  !  '  As  fcr  the  fuperior  Paftors, 

'  let  them  do  their  Duty,  in  thundring  out  their  Ec 
'  clefiaftical  Anathema's  againft  them.'  Againft 
whom,  my  Lords  ?  what  Works  of  Darknefs  .^  Still 
the  fame  he  before-mention'd  :  Our  Dijjenters^ 
thofe  are  the  Perfons  :  Their  Schifm  and  Faftion  ; 
thofe  are  the  Works  of  Darknefs  to  \\hich  he  re- 
fers. '  Aid  let  any  Pozvtr  en  Earth  dare  reverfe  a 
*  Sentence  ratify' d  in  Heaven.^ 

This,  my  Lords,  was  the  lafl  part  of  the  Com- 
mons Impeachment  upon  this  fecond  Article  : 
And  "cis  fo  plainly  e\prefTed  by  the  Preacher  in 
this  Paflige,  that  I  confefs  it  amazes  me  to  con- 


disjointed  Sentences,  and  putting  them  togetiier 
from  diflanc  Places,  that  fo  I  might  the  bet- 
ter draw  a  Senfe  out  of  them,  contrary  to  his 
Meaning.  I  fliall  trouble  your  Lordfhips  but 
with  one  part  more  of  it,  to  the  fame  Effect, 
Pi-/?.  24,  25.  where  he  comes  to  confider,  TT'ljat 
fljonld  be  the  Refult  of  his  long  Difonrfe  ?  I  fhall 
read  it  to  your  Lord/hips  in  his  own  Words, 
Page  25.  '  Let  us  therefore,  fays  he,  as  zve  are  iin- 
"■  hatipy  Sharers  of  St.  Paul'-f  Mis  fort  m^e^  to  have  our 
'  Church  in  Perils  a?nohgft  falfe  Brethren,  flloixi  his 
*  Example  and  Conducl  in  a  parallel  Cafe.  He  tells  us 


Perfons  whom  the  fuperior  Paftors  are  furamoned 
to  anathematize,  are  the  fame  with  thefe,  whom 
the  other  Paff ors  and  People  arc  to  have  no  Fellow- 
(hip  withal,  but  to  reprove.  Thefe,  by  the  ne- 
ceflary Connexion  of  his  Difcourfe,  arc  our  Dif- 
fentersj  whofe  Works  of  Darkncf?,  he  Hates  to 
be  Schifm  and  Faftion  :  Thofe  Diiientcrs  to 
whom  the  Government  hath  granted  a  Tolera- 
tion  ;  as  himfelf,  in  the  fame  Paflage,  takes  no- 
tice. Which  being  {q  ;  I  /liall  leave  the  Dctior 
todcnvand  protcft,  as  he  plcafesj  but  when  all 
is  done,  his  own  Words  will  rife  up  againft  him, 
and  appear  to  every  impartial  Perfon  (o  plain, 
and  politive,  a<?  to  put  it  beyond  the  Power  of 
any  artificial  Interpretation  to  perplex  the  Mean- 


*  in  his  Epiftle  to  the  Galatians,  c  2.  7'hat  he  zuas  ing  of  them. 
'  obftrucled,  and  peflerd  in  preaching  the  Gofpel,  by  And  this  lets  us  into  the  true  Application  of 
'  Falfe  Brethren  unawares  brought  in,  who  came  thofe  Paflages  of  Scripture,  with  which  he  con - 
'  privily  to  fpy  out  his  Liberty  which  he  had  in     eludes   his  w  hole  Difcourfe.     In  which,  having 

*  Chrift  Jefus,  that  they  might  bring  him  into  fhewn  the  Danger  of  our  Church  from  thefe 
'■  Bondage.     To  whom  he  gave  place  by  Sub-     falfe  Brethren,  and  exhorted  his  Auditory  to  a 

*  jeftioiC  no  not  for  an  Flour,  that  the  Truth  of     fleddy  Courage  and  Refolution  in  the  Defenfe  of 

*  the  Gofpel  might  continue  with  the   Church,     it  ;  he  thus  at  once  both  inforces  his  Dodrine, 

*  Doubthfs  this  brave  and  bold  Refolution  did  the  and  abufes  his  Adverfaries,  That  tho  the  Church 
'  Apoftle  take  bv  the  peculiar  Command  and  Infpi-  (for  to  that  he  applies,  what  '  lachariah  fpake  of 
'  ration  of  the  Holy  G  ho  ft :  And  yet  ?/ our  Difien-  the  falfe  Prophets  that  feduced  the  PeopleJ  lies 
'  ttrs  had  liv'diuthofetimes,they'ivould  have  branded    bleeding  of  the  JVoundsfte  has  received  in  the  Houfe 

*  hi7n  as  an  intemperate,  hot.,  furious  Zealot,  that  of  her  Friends :  A  Paflage  firft  thrown  at  my  -  felf, 
'  ivar.ted  to  he  fvceetned  by  the  gentle  Spirit  of  Charity  for  defending  the  Prince's  Authority,  when  fome 
'  and  Moderation  forfooth'  of  thefe  very  Men  engaged  as  vehemently  on  the 

Here  we  have  again  the  Perfons  of  whom  the  fide  of  Liberty,  againfi  the  Rights  of  the  Crown, 
Preacher  fpeaks  :  They  s.vc  our  D/ffemers,  not  the  as  they  now  pretend  to  ffand  up  vigoroufly  for 
Deifts,  Atheifls,  Socinians,  Hypocrites,  of  our     it:    '  T^ho  the  Ways  of  lion    may    mourn  for  a 

*     '   J---' '-"'  ':-ii-.-'-    "i^:.^!..     jiyne  (^{q  the  Doftor  glofles  upon  the  Text)  and 

her  Gates  be  deflate  ;  her  Priefts  fgh,  and  fte 
in  bittetnefs,  becaufe  ("it  is  the  Preacher's  Rea- 
fon,  the  Text  has  no  fuch  Word)  Her  Aivefa- 
ries  are  chief;  he  means  in  the  Adminiflration 
under   her  Majefty  i    and  her   Enemies   at  prefni 


times.  And  accordingly  what  follows,  plainly 
refers  to  them  :  For  thus  he  goes  en,  '  Schifm  and 
'  FaElion  are  things  of  impudent  and  incroaching  Na- 

*  tnres ;  take  Pcr7nifftons  for  Power  ;  and  advance  a 
'  Toleration  (for  fo  the  Doflor  is  ftill  at  liberty 

*  to  call  what  we  muft  ftile  Indulgence)  i^nmediate- 


•  CO  call  wnar  we  uiuiL  jLiic  iKfl//ii;f«(.cy   nnintaiiue-      uiiuti    iici    j.viujv-n.j'  ,    .■"i'-  <■"■'     j^ih-hhqi    m.  j-icilhi. 

*  ly  into  an  EftabliJJnnent.'     Your  Lordfliips  will    profper ;    (fo    he   again  improves  the  Text;   in 


.'  Zccb,  xiii.  C, 


-  See  Dr.  Atteibury'i  Rights  of  an  Englifh  Convocation ;   Title  Page, 
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hopes,  I  fuppofe,  that  it  will  not  be  long  before 
he  Ihall  have  preach'd  them  out  of  their  Places  :) 
*  Tho  among  all  her  Lovers  Jhe  has  few,  (the 
Prophet  complained  that  Jerufalem  had  nonej  to 
comfort  her  \  and  many  {Jeremiah  faid  all^  have 
dealt  treacheroufly  -with  1>er^  and  are  become  her 
Enemies  ;  (be  refers  to  thofe  of  whom  he  had  be- 
fore fpoken,  Pa^e  22.)  ^i  7 ho  there  are  few  to 
guide  her  amovg  all  the  Sons  which  Jhe  hath 
brought  forth  ;  neither  are  there  many  to  take 
her  by  the  Hand  of  all  the  Sons  that  fie  hath 
brought  up  ;  (Ifaiah  ia  both  places,  fays  none  :) 
"Thj  her  Enemies  cry  down  ivith  her,  down  with 
her,  even  to  the  Ground :  That  is,  in  other 
Words,  tho  fthe  Preacher,  and  a  few  of  his 
Friends,  excepted)  both  the  Fathers  and  Paflors 
of  the  Church  j  and  the  Men  who  are  at  pre- 
fent  in  Power,  and  Authority,  in  the  State,  are 
become  falfe  Brethren,  and  run  in  with  thofe 
Enemies  of  the  Church,  our  Diilenters,  againff 
it ,-  '  Tet  there  is  a  God  that  can,  and  will  raife  her 
'  up,  f  we  forfike  her  not.' 
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I  hope,  fully  Hiewn  your  Lordfliips  howDr.  ^v,z- 
che-vereU  has  treated  if  nor  the  Indulgence  itfelf, 
yet  I  am  fure,  thofe  who  are  entitled  to  the  Be- 
neht  of  it  :  And  who  if  they  rhail  have  the 
Misfortune,  by  this  kind  of  Preaching,  to  be 
once  generally  thought  fuch  wicked,  falfe,  and 
dangerous  Enemies  to  our  Church  and  State  as 
they  are  here  reprefented,  I  cannot  think  that 
their  Indulgence  will  hold  long.  If  they  have 
Numbers  to  fecure  them,  it  is  well  for  them  : 
But  otherwife  I  am  fure  as  the  Cafe  is  here  Hal 
ted,  it  muft  be  our  Wifdom,  as  well  as  Duty,  to 
fupprefs  them. 

How  criminal  fuch  an  Inveftive  as  this  will  be 
accounted  in  the  Eye  of  the  Law,  I  dare  not 
prefume  to  fuggeft  :  Much  lefs  fhall  I  pre- 
tend to  intimace  what  Cenfure  it  may  deferve. 
Somewhat  I  think  lliould  be  done  to  put  a  Stop  to 
fuch  Preaching,  as  if  not  timely  correSed  may 
kindle  fuch  Heats  and  Animofities  among  us,  as 
may  truly  endanger  both  our  Church  and  State. 
As  for  the  Preacher  himfelf,  lam  very  willi 


It  were  an  eafy  matter  to  make  many  proper  come  into  any  Meafares  of  Favour  to  him, 'that 

Remarks  upon  thefe  Pallages  of  Scripture,  thus  are  confiflent  with  your  Lordfhips  Honour   and 

applied,  or  rather  abufed,  by  the  Preacher :  But  Juftice,    and   will  anfwer   the   Ends  of  the  Im- 

that  would  be  befides  my  prefent  Bufinefs ;  and_  peachment  that  has  been  brought  before  us  a- 

w ill  fall  in  more  properly  under  the  lafl:  Article  of  gaiull  him. 
this  Impeachment.     It  is  enough  that   I   have, 


♦  Lament,  i.  2. 


5  Ifaiah  li.  18. 


The  B'lfJjop  of  Norwich'^  Speech  hi  the  Hoiife  of  Lords,  at  the  opening  of  the 
Second  Art'tcle  of  Impeachment  agahijl;  T)r.  Sacheverell. 


M  V  Lord  s, 

I  Am  very  fenfible  under  what  Difadvantage  in 
the  Opinion  of  many,  a  Bilhop  rnufl  fpeak  a- 
gainfl:  a  Clergyman  that  ftands  accufed  of  Crimes 
committed  by  him  in  the  feeming  Execution  of  his 
Office,-  efpecially  after  having  been  (o  publickly 
required  to  be  an  Advocate  as  well  as  a  Judge. 
And  I  am  the  more  fenfible  of  this  Prejudice  lying 
againfl:  me,  for  having  been  fo  lately  called  into 
that  Order,  and  for  being  fo  unworthy  of  it. 

But  I  think  myfelf  obliged  notwithflanding, 
under  all  thefe  Difadvantages,  to  deliver  not  only 
my  Judgment,  but  alfo  the  Reafons  that  deter- 
mine me  to  it :  Which  I  Hiall  do  as  plainly  as  I 
can  ;  with  that  Deference  to  your  Lordfhips, 
which  I  am  fure  iz  mud  upon  all  Occafions  parti- 
cularly become  me  to  pay  ,•  and  at  the  fame  time 
with  that  Freedom  which  I  think  the  Importance 
of  this  Caufe  does  at  this  time  require. 

Dr.  Sacheverell  ftands  impeached  by  the  Com- 
mons of  Great-Britain,  of  High  Crimes  and  Mif- 
demeanoursexpreffed  in  the  feveral  Articles  of  the 
Charge  exhibited  againfl  him  :  And  your  Lord- 
fhips have  heard  what  they  have  faid  in  fupport 
of  that  Charge,  as  well  as  what  has  been  ofter'd 
in  the  Doftor's  Defenfe. 

Your  Lordfhips  have  alfo  debated  among  your- 
felves  the  Merits  of  the  Caufe  as  to  the  firft  of 
thefe  Articles  :  and  have  come  to  a  Refolution, 
that  the  Commons  have  made  good  that  part  of 
their  Charge  :  In  which  Refolution  as  I  did 
heartily  concur;  fo  I  was  ready  to  have  humbly 
reprefented  to  your  Lordfhips  my  Reafons  for 
fo  doing,  had  there  been  either  room  or  occa" 
fion  for  it. 


Your  Lordfliips  are  now  upon  the  Second  Article; 
wherein  the  Doctor  is  charged  for  f'.ggefting  and 
maintaining  that  the  Toleration  granted  by" Lazv  is  iin- 
reafonable,  and  the  Allowance  of  it  unwarrant .  hie  ; 
with  other  Particulars  that  have  immediate  rela- 
tion to  this  genera!  Charge,  and  which  are  indeed 
fo  many  Proofs  of  it. 

In  this  view  therefore,  my  Lords,  I  beg  leave 
to   confider  them:    And    the  Ftrft  of   thefe  In- 
ftances  in  Support  of  this  Charge,  is,  that  he  af- 
ferts  that  He  is  a  falfe  Brother  with  relation  to  God, 
Religion,  cr  the  Church,  who  defends  Toleration  and 
Liberty  ofConfcience  ;  and  this,  my  Lords,  the  Doc- 
tor does  afl'ert  in  fo  many  Words.     It  is  one  of 
the  ittany  Marks  he  gives  whereby  we  may  difcern 
who  is  a  falfe  Brother   in  thofe  refpefts  j  not  a. 
fmall part  oi  one  general  Mark,  zs  was  alleged   ve- 
ry inconclufively,  I  think,  in  his  Defence.     For 
if  it  was  to  be  granted,  (tho  it  cannot  be   fairly 
pretended)  that  the  Dodor  makes  the  defending 
of  Toleration  and    Liberty  of  Confcience,  one 
Branch  only  of  the  Charafter  cfa  falfe  Brother;   I 
do  not  fee  how  it  cou'd  make  even  a  part  of  that 
Character,  if  there  was  no  falfe  Brotherhood  in 
it.     And  I  Hiall  not  trouble  myfelr  or  your  Lord- 
fliips with  going  aboutjto  fettle  the  degrees  of  falfe 
Brotherhood  that  are  in  this  part  of  the  Charafter, 
becaufe  I  think  every  degree  of  it  is  unreafonable 
and  not  to  be  warranted. 

And  therefore  the  Doctor  cannot  make  it  (o 
much  as  a  part  of  the  Charafter  of  a  falfe  Brother 
to  defend  Toleration  and  Liberty  of  Confcience, 
as  it  is  confefs'd  that  he  does,  but  he  mufl  at  the 
fame  time  figgefi  and  maintain  that  the  Toleration  is 

unreafonable) 
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wreafonahle,  and  the  Allowance  cfh  un-warrantahk. 
For  it  can  never  be  any  degree  of  falfe  Brother- 
hood, to  defend  w  hat  is  reafonable  and  warranta- 
ble :  Nor  wou'd  even  the  Doftor,  as  inconfiftent 
a  Man  as  feveral  of  the  Noble  Lords  that  have 
fpoken  for  him  reprefent  him  to  be,  ever  have 
made  it  one;  if  he  had  not  himfelf  condemn'd 
that  which  he  blames  others  for  defending. 

The  Second  Infiance  alledg'd  is,  that  he  calls  Arch- 
hifiop  Grindal  a  falje  Sou  of  the  Church,  and  a  perfi- 
dious Prelate,  for  deluding  Qtieen  Elizabeth  into  the 
T'okration  of  the  Genevian  Difcipline.  I  fhall  not, 
my  Lords,  go  about  to  add  any  thing  to  the  full 
and  juft  Vindication  you  have  heard  of  that  ex- 
cellent Prelate.  But  can  any  of  your  Lordfhips 
believe,  that  a  Presbyter  of  the  Church  of  England, 
profeffing  more  than  ordinary  Zeal  for  Epifcopacy 
and  the  Conftitution  of  this  Church,  fliould  be- 
llow fuch  Language  on  one  who  was  the  firft  Bi- 
(liopand  the  Ornament  of  it  fo  longj  only  for 
difpofing  that  glorious  Queen  to  a  mild  Treat- 
ment of  the  Puritans  of  that  Time,  which  is  the 
utmoft  that  is  pretended  to  be  laid  to  his  Charge, 
if  he  had  thought  Toleration  a  reafonable  thing, 
or  what  was  fit  to  be  eftabli(hed  by  Law  ? 

This,  my  Lords,  I  confefs  can  never  enter  into 
my  Thoughts,  as  ready  as  I  am  to  enlarge  them 
for  the  admitting  of  any  favourable  Conftruftion 
that  will  notfhut  out  common  Senfe. 

The  Third  Infiance  is  his  making  it  the  Duty  of  the 
Superior  Pajlors  to  thunder  out  their  Ecclefiajlical  Ana- 
thema's againfl  Perfons  entitled  to  the  Benefits  of  the 
Toleration  And  to  fhew  that  he  has  done  this, 
I  need  only  refer  your  Lordfhips  to  that  part  of 
his  Sermon  where  the  Superior  Pallors  are  call'd 
upon  to  do  fo  ;  (viz,.)  the  Fourth  and  lafl  General 
Head,  where  he  draws  the  Confequence  of  all 
that  he  had  fpoken  before,  in  the  following  Words. 

*  '  Now  wliat  fhould  be  the  Refult  of  this  long 

*  Difcourfe,  but  that  if  we  bear  any  true  Concern 
'  for  the  Intereft,  Honour,  and  Safety  of  our 

*  Church  and   Government,  we  ought  fledfaflly 

*  to    adhere   to    thofe  Fundamental  Principles, 

*  upon  which    both    are    founded,     and    upon 
'  which  their  Security  under  God  alone  depends  ; 

*  and    confequently     that    it     highly     behoves 

*  us,  cautiouOy  to  watch  againfl,  to  mark,  and 
'  avoid  all    thofe    that   thus    treacheroufly  de- 

*  fert  them.     And  indeed    it    wou'd    be  both 

*  for  our  Advantage,  as  well  as  their  Credit,  if 

*  fuch  Men  wou'd  throw  oft  the  Mask,  entirely 

*  quit  our  Church  of  which  they  are  no  True 

*  Members,  and  not  fraudulently  eat  her  Bread, 

*  and  lay  wait  for  her  Ruin,  purloin  her  Reve- 

*  nues,  and  ungratefully  lift  up  their  Heels  againfl 

*  Her.     For  then  we  fhould  be  one  Fold  under 

*  one  Shepherd  ;  all  thofe  invidious  Diftinftions, 
'  that  now  diflratt  and  confound  us,  lofl;    and 

*  we  fhou'd  be  terrible  like  an  Army  of  Banners 

*  to  our  Enemies  ;  who  cou'd  never  break  in  up- 

*  on  fuch  an  uniform  and  well-compafted  Body. 
'  *  This  indeed  wou'd  be  a  True  Peace,  and  Solid 

'  Union,  when  we  fliou'd  all  with  one  Mind  and 

*  one  Mouth  glorify  God,    and  not  with  a  con- 

*  fus'd  diverfity  of  contradiftious  Opinions,  and 

*  inconfiftent  Jargon  of  Worfhip,  which  the  God 
'  of  Peace,  Purity,  and  Order  cannot  but  abhor. 

*  As  it  is  a  Maxim  in  Politicks,  that  all  Govern- 

*  ments  are  befl  fupported  by  the  fame  Methods 


and  Councils  upon  which  they  are  founded  ;  fo 
it  will  appear  undeniably  true  in  its  Applica- 
tion to  our  Conftitution,  which  can  be  main- 
tain'd  by  no  other  Principles,  but  thole  on 
w hich  it  is  built,  and  like  their  Bafis,  the  Gol- 
pel,  if  there's  any  Violation,  or  Breach  made 
in  any  Branch  of  it,  it  /liakes  and  endangers  the 
whole  Frame  and  Body.  Thefe  things  how- 
ever little  they  may  be  reprefented  by  our  Ad- 
verfaries,  will  be  found  of  the  moft  confidera- 
ble  Confequence.  Let  us  therefore,  as  we  are 
unhappy  Sharers  of  St.  Paul's  Misfortune,  to 
have  our  Church  in  Perils  among  falfe  Brethren, 
follow  his  Example  and  Conduft  in  a  parallel 
Cafe.  He  tells  us  in  his  Epiftlo  to  tiie  Galatians, 
c.  2.  That  he  was  obflruded  and  pefter'd  in  his 
preaching  the  Gofpel,  by  falfe  Brethren  una- 
wares brought  in,  who  came  privily  to  fpy  out 
his  Liberty,  which  he  had  in  Chrift  Jefus,  that 
they  might  bring  him  into  Bondage:  To  whom 
he  gave  place  by  Subjeftion,  no  not  for  an 
Hour,  that  the  Truth  of  the  Gofpel  might  con- 
tinue with  the  Church.  Doabtlefs  this  brave 
and  bold  Refolution  did  the  Apoftle  take  by  the 
peculiar  Command  and  Infpiration  of  the  Holy 
Ghoft  ;  and  yet  if  our  Diffenters  had  liv'd 
in  thofe  Times,  they  wou'd  have  branded 
him,  as  an  intemperate,  hot,  furions  Zealot, 
that  wanted  to  be  fweeten'd  by  the  gentle  Spi- 
rit of  Charity  and  Moderation  forfooth.  Schifm 
and  Fadion  are  things  of  impudent  and  in- 
croaching  Natures,  they  thrive  upon  Concef- 
fions,  take  Permiflion  for  Power,  and  advance 
a  Toleration  immediately  into  an  Eftablifli- 
ment.  And  are  therefore  to  be  treated  like 
growing  Mifchiefs,  or  infeftious  Plagues,  kept 
at  a  diftance,  left  their  deadly  Contagion 
fpreads.  Let  us  therefore  have  no  Fellowfliip 
with  thofe  Works  of  Darknefs,  but  rather  re- 
prove them.  Let  our  fuperior  P.iftors  do  their 
Duty  in  thundering  out  their  Ecclefiaftical  Ana- 
themas, and  let  any  Power  on  Earth  dare  re- 
'  verfe  a  Sentence  ratify 'd  in  Heaven.' 

Can  any  thing,  my  Lords,  be  plainer  than  that 
the  Diflenters,  and  they  only,  are  here  fpoken 
of?  And  what  does  the  Doftor  fay  in  his  own 
defence,  to  avoid  it.^  his  Words  in  his  printed 
Speech  are  thefe  .- 

*  Schifmaticks,  my  Lords,  are  not  the  only 
'  Perfons  againft  whom  Ecclefiaftical  Cenfures 
*  may  be  denounced  :  The  Works  of  Darknefs 
'  which  I  referr'd  to  asfit  to  be  reproved,  in  that 
'  part  of  my  Sermon  where  I  fpeakof  thefe  Cen- 
'  fures,  are  of  the  fame  kind  with  thofe  men- 
'  tioned  by  the  Apoftle,  whofe  words  I  produc'd . 
'  All  lewd  and  immoral  Praftices,  &c. 

It  is  very  true,  my  Lords,  Schifmaticks  are 
not  the  only  Perfons  againft  whom  Ecclefiaftical 
Cenfures  may  be  denounced,  but  I  muft  ftill  fay 
they  are  the  only  Perfons  referr'd  to,  in  the  Pa- 
ragraph I  have  read  to  your  Lordfliips;  and 
therefore  I  own  Dam  a  good  deal  concern'd,  to 
find  the  Doftor  making  fo  vain,  fo  unfincere  a 
Defenfe.  For  it  is  not  Works  of  Darknefs  in 
general  he  is  cautioning  againft,  but  exprefly,  by 
a  Word  of  his  own  inferring,  not  the  Apoftle's, 
thofe  Works  of  Darknefs  mentioned  immediately 
before;  Schifm  and  Faflion,  which  with  him 
go  always  together. 
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Thefe  are  the  Sins  againft  which  he  calls  upon 
his  fiiperior  Paftors  to  tliiinder  out  their  Ecclefi- 
aftical  Anathemas  ,•  nor  can  the  Charge  be  avoid- 
ed by  that  Dillinftion  which  was  otler'd  in  his 
bclialf,  between  a  Cenfure  purely  Spiritual,  and 
an  Ecclefiaftical  Cenfure.  For  admitting  tiierc 
js  ground  for  that  Diflinftion  in  a  Scholaftical 
Confideration  of  the  general  Qiieftion  of  Chrifti- 
an  Cenfurcs  ;  yet  there  is  no  room  to  make  ufe  of 
it  in  this  cafe,  becaufe  he  calls  exprefly  tor  Eccle- 
liaftical  Anathemas,  which  can  beapply'd  to  none 
bat  fiich  as  are  part  of  the  Order  and  Difcipline 
of  this  Church. 

And  it  is  certain,  my  Lords,  that  thefe  Cen- 
fures  cannot,  fince  the  Act  of  Toleration,  be 
inBifted  upon  Dilfenters  how  much  foever  their 
Schifm  remains;  becaufe  it  is  exprefly  provided 
by  an  Aft  of  Parliament,  (an  Aft,  my  Lords,  of 
the  whole  Chriflian  Society,  to  which  the  Su- 
perior Paftors  were  perfonally  concurring)  that 
they  fhall  not  be  treated  as  Schifmaticks  in  the 
way  of  thofe  Ecclefiaftical  Cenfures,  to  which 
their  Separation  would  otherwife  have  certainly 
fubjcfted  them. 

And  tho  I  cannot  undertake  upon  Memory  to 
be' very  particular,  yet  I  dare  venture  to  fay, 
there  have  antiently  been  Relaxations  of  the  Dii- 
cipline  of  the  Church,  even  when  the  Crime  was 
thought  to  deferve  the  Continuance  of  it,  for 
Publick  Expedience,  and  better  preferving  the 
Peace  of  the  Chriftian  World:  And  that  in  fuch 
Cafes  any  Presbyter  or  BiHiop  wou'd  himfelfhave 
been  cenfured,  if  he  had  not  acquiefced  in  fuch 
Relaxations. 

My  Lords,  a  Presbyterof  the  Church  of  EuglarJ, 
is  the  more  obliged  to  acquiefce  in  all  fuch  Re- 
laxations amongfl:  us  as  are  legally  made,  becaufe 
liehnsfolemnly  promifed  at  his  Ordination,  that 
he  "ixillgive  his  Faithful  Diligence  always  Jo  to  minifler 
the  Dotlriiie,  and  Sacraments,  ami  the  Difcipline  of 
Chriji,  as  the  Lord  hath  commanded,  and  as  this 
Church  and  Realm  hath  received  the  fame- 

I  have  already  obferved  to  your  Lordfliips, 
how  the  Difcipline  of  the  Church  ftands  at  pre- 
fent  as  to  the  Point  in  queflion.  And  as  the 
Relaxation  of  it  in  that  particular,  was  agreeable 
to  that  Temper  which  the  Bifliops  who  petition- 
ed King  James,  gave  the  Diffenters  ground  to 
expeft  :  So  I  am  verily  perfwaded  that  the  Church 
isfo  far  from  having  been  hurt  by  this  Indulgence, 
that  it  has  received  Advantage  as  well  as  Credit, 
from  that  Moderation  which  gave  way  to  it. 
I  could  give  fevcral  Inftances  of  this  within  my 
own  Obfervation,  while  I  was  Arch-Deacon, 
under  a  Reverend  Prelate  that  fits  now  before 
me,  and  fince  I  have  had  the  Honour  to  be  on 
this  Bench  :  In  which  Compafs  of  Time  feveral 
Men  of  Sobriety  and  Learning,  bred  up  to  be 
Minifters  amongfl:  the  Diflenters,  have  left  the 
Separation,  and  upon  due  Trial  have  been  ad- 
mitted to  Orders  in  our  Church  :  in  which  they 
have  officiated  with  entire  Conformity  to  our 
Rules,  and  to  the  Honour  of  our  holy  Religion. 
Thefe  Inftances  have  been  fo  frequent  and  re- 
markable, (ince  the  Diflenters  have  been  exempted 
from  the  Penalties  of  certain  Laws,  above  what 
had  been  obferv'd  before  ;  that  I  think  it  very  ill 
becomes  any  Clergyman  to  preach  againft  that 
Exemption,  as  the  Dcftor  (notwithflanding  his 
Referve  for  Confciences  truly  fcrupulous)  has 
done '-,  and    to  call  upon  his  Superiors  to  aft  in 
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Contradiftion  to  it.  He  fliould  have  forbore  do- 
ing this,  at  leaft  out  of  regard  to  her  Majefty, 
who  had  been  gracioufly  pieas'd  to  declare  from 
the  Throne,  that  Hie  would  preferve  the  Tolera- 
tion inviolable  :  A  Refolutiou  I  fhall  ever  think 
it  my  Duty  upon  all  proper  Occafions  to  ex- 
prefs  my  Approbation  of,  as  juft  and  wife 
and  charitable,  and  every  way  agreeable  to  the 
Spirit  and  Genius  of  the  Chriftian  Religion. 

I  fhall  not,  my  Lords,  enter  into  the  Enquiry 
of  what  Sentences  are  ratified  in  Heaven:  But 
as  one  may  venture  to  fay,  that  all  that  have  been 
pronounced  on  Earth,  are  not  ratify'd  there  j  fo, 
by  all  I  have  feen  of  the  Doftor's  Spirit  in  thefe 
Matters,  I  have  great  reafon  to  fear,  that  if  the 
Power  of  the  Keys  was  in  his  Hands,  it  would 
often  be  very  fadly  abufed. 

However  he  has  Co  good  an  Opinion  of  his 
own  Spirit,  as  to  put  his  Superiors  in  mind  of 
another  Part  of  their  Duty,  immediately  after 
that  I  have  raention'd;  and  that  is,  to  promote 
Men  of  Probity,  Confcience  and  Courage,  with- 
out which  he  thinks  they  cannot  be  fit  Members 
of  the  Church  Militant  j  in  which  I  can  as  little 
agree  with  him  as  ni  the  former  Demand.  For 
if  I  may  judge  cf  the  Probity,  Confcience,  and 
Courage  he  thinks  fo  deferring,  by  what  appears 
in  his  Sermon,  compar'd  with  his  Speech  to 
your  Lordrhips;  I  cannot  think  them  Qi-ialifica- 
tions  for  a  Miiufler  of  the  Church  ofChrift  in  a- 
ny  refpeft  ;  and  I  hope  I  fhall  be  fo  happy  as  to 
find  all  the  Reverend  Prelates,  with  whom  I  have 
the  Honour  to  fit,  agreeing  with  me  in  this. 

But  tho  I  hope  fuch  a  Conduft  will  never  re- 
commend any  Perfon  to  Favour;  yet  I  do  not  de=- 
fire  that  even  that  which  I  heartily  blame  fhou'd 
be  punifhed  fo  much  as  1  think  it  deferves.  And 
tho  he,  who  pleads  fo  warmly  for  wholefom Seve- 
rities toward  thofe  who  differ  from  him,  has  the 
leaft  Title  to  your  LordfhipsCompaffion  ;  yet  I 
hope  he  will  find  it,  as  far  as  the  jufl  Concern  you 
have  for  the  Publick  Tranquillity  will  allow  you 
to  fliew  it. 

This  I  fay  from  that  which,  I  blefs  God,  is  the 
natural  Temper  of  my  Mind,  and  not  from  the 
Care  that  has  been  taken  by  fome  to  intimidate,  as 
far  as  they  could,  thofe  who  were  to  have  the  Cog- 
nizance of  the  Doftor's  Caufe,  and  were  not 
thought  to  be  favourable  to  it. 

I  fhiU  not  take  upon  me  to  charge  the  Doftor 
orany  of  his  particular  Friends  with  this  Praftice, 
as  great  a  Temptation  as  one  is  under  to  do  fo 
from  feveral  Circumfiances.  And  it  is  not  the 
leafl,  that  occurs  in  his  Prayers,  which  he  has 
publiilied  upon  this  Occafion,  to  reprefent  not  fo 
much  to  God  as  to  the  World,  that  he  is  under 
Perfecution,  when  he  is  profecuted  for  offending 
againft  the  Law  by  thofe  who  in  common  Juffice 
ought  to  be  thought  the  faireft  Accufers  ,•  and  be- 
fore your  Lordfhips,  who  are  juflly  acknowledg- 
ed to  be  the  mofl:  impartial  Judges. 

However  I  will  never  believe,  till  I  cannot 
avoid  it,  that  any  Members  of  the  Church  of 
England  who  have  acknowledged  the  Govern- 
ment, much  lefs  any  Clergyman  who  has  fo  often 
profefs'd  his  Obedience  to  it  in  Church  and 
State,  fliou'd  have  been  any  way  acceflary  to 
thofe  Threatnings  that  have  been  given  out, 
particularly  againft  fuch  Biiliops  as  fliould  hap- 
pen to  condemn  the  Doftor's  Proceedings. 

As 
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As  far,  my  Lords,  as  I  have  feen  of  this  Caufe, 
I  am  likely  to  be  one  of  thofe  Bifhops  j  and  the 
I  do  not  pretend  to  any  great  fhare  of  Courage, 
I  am  very  free  to  declare  to  your  Lordfhips,  that 
I  am  in  no  Comparifon  fo  apprehenfive  of  what 
may  befal  myfelf  for  condemning  this  Per- 
fon,  as  lam  of  what  will  probably  befal  the  Pub- 
lickj  if  your  Lordfliips  fliould  not  condemn  him. 


But  that  is  in  your  Lordfhips  Judgment,  to 
which  I  humbly  fubmit  it :  And  only  beg  Pardon 
for  having  detain'd  your  Lordfhips  fo  long  in 
giving  my  Reafons  why  I  think  the  Com- 
mons have  made  good  this  Second  Part  of  their 
Charge. 


The  End  of  the  Fifth  Volume. 


